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[1]    Reports  of  Cases   Argued  and  Determined  in   the  Courts  of 
Exchequer,  and  Exchequer  Chamber,  Easter  Term,  2  Victori.-e. 

Ex  parte  Edwin  Martin.  Exch.  of  Pleas,  1839. — An  attorney  who  has  been 
re-admitted  in  one  of  the  superior  courts  is  entitled,  under  the  stat.  1  &  2  Vict, 
c.  45,  s.  3,  to  practise  in  any  of  the  others,  on  signing  the  roll  thereof. 

[S.  C.  7  Dowl.  P.  C.  334,  412  ;  8  L.  J.  Ex.  193  ;  3  Jur.  288.] 

Martin  moved  to  re-admit  an  attorney  who  had  already  been  re-admitted  of  the 
Court  of  t^hicen's  Bench.  Some  doubt  existed,  he  said,  whether  the  statutes  I  Vict, 
c.  56,  s.  4,  it  2  Vict.  c.  45,  s.  3,  which  spoke  only  of  persons  who  had  been  "duly 
admitted  attornies  "  of  one  Court,  applied  to  the  case  of  a:i  attorney  seeking  to  be 
re-admitted. 

Ai.derson,  B.     Surel}'  a  re-admitted  attorney  is  an  admitted  attorney. 

Lord  Abingrr,  C.  B.,  and  Parke,  B.,  concurred ;  and  the  motion  was  therefore 
held  to  be  unnecessary. 

[2]  Pitciiford  AND  Another  ('.  Davis.  E.xch.  of  Pleas.  1839. — A  project  having 
been  foimed  for  the  estal)lishment  of  a  Company  for  the  manufactory  of  sugar 
from  beet-root,  a  piospcctus  was  issued,  stating  the  propo.scd  capital  to  consist 
of  10,000  shares  of  251.  each.  The  directors  began  their  works,  and  entered  into 
contracts  respecting  them,  and  manufactured  and  sold  some  sugar ;  but  only  a 
small  portion  of  the  proposed  capital  was  raised,  and  only  1400  out  of  the  10,000 
shares  were  taken  : — Held,  that  a  subscriber,  who  had  taken  shares  and  paid  a 
deposit  on  them,  was  not  liable  upon  such  contracts  of  the  directors,  without  proof 
that  he  knew  and  assented  to  their  proceeding  on  the  smaller  capital,  or  expressly 
authorized  the  making  of  the  contract. 

[S.  C.  2  II.  &  H.  9  ;  8  L.  J.  Ex.  157  ;  3  .Jur.  408.  Followed,  Wahtah  v.  Spnllisiaoode, 
1846,  15  M.  &  W.  508.     Referred  to,  Ilapcroft  v.  Parker,  1867,  16  L.  T.  123.] 

Debt  for  goods  sold  and  delivered,  work  done  and  materials  found  and  provided, 
and  on  an  account  stated.     Plea,  numiuam  indebitatus. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  Ihc  I^ondon  Sittings  after  Hilary  Term, 
it  appeared  that  in  the  early  part  of  the  year  1836,  a  project  was  formed  for  the 
establishment  of  a  Company  under  the  name  of  "The  United  Kingdom  Beet-root 
Sugar  Association,"  and  prospectuses  were  issued,  stating  the  proposed  capital  to  be 
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in  10,000  shares  of  251.  each,  and  the  names  of  the  directors  were  rainounced.  In 
the  month  of  April  in  that  year,  the  defendant  applied  for  shares,  which  were  accord- 
ingly allotted  to  him,  and  he  paid  the  deposit  on  them  in  June  following.  In  the 
course  of  the  sumniei',  the  Company  commenced  building  their  works  with  the  defen- 
dant's knowledge,  and  shortly  afterwards  a  call  was  declared  and  paid.  The  goods 
for  which  the  action  was  brought  consisted  of  certain  quantities  of  charcoal  and  lump 
alum,  which  were  supplied  by  the  plaintiffs  to  the  directors,  on  the  oi'der  of  the 
Secretary,  for  the  use  of  the  Company,  in  December  183fi,  and  January  1837  ;  and 
in  1837  sugar,  to  the  value  of  5001.,  had  been  made  and  sold.  The  defendant  was  not 
shewn  to  have  interfered  in  the  management  of  the  concern,  but  he  was  proved  to 
have  been  on  one  occasion  at  the  manufactory,  and  to  have  said  that  he  understood 
the  nature  of  the  works,  and  the  mode  of  manufacturing  sugar.  The  plaintiffs'  counsel 
contended  that,  under  these  circumstances,  the  defendant  was  a  partner  in  a  trading 
compan}',  and  a  part-owner  of  the  goods  supplied,  and  as  such  was  liable  in  this  action. 
It  was  proved  on  cross-examination  of  the  plaintiffs'  witnesses,  that  only  a  small  part 
of  the  proposed  capital  had  been  raised,  and  that  not  more  than  1  400  out  of  the  10,000 
[3]  shares  had  been  taken.  The  Lord  Chief  Baron  told  the  jury,  that  without  evidence 
that  the  defendant  knew  and  assented  to  the  works  being  carried  on  with  a  smaller 
capital  than  that  which  was  originally  proposed,  he  could  not  be  bound  by  the  conti'act 
of  the  directors  ;  and  it  was  for  them  to  say  whether  the  works  were  so  carried  on 
with  his  knowledge  and  consent.  The  jury  having,  under  this  direction,  found  a 
verdict  for  the  defendant, 

Eile  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  and  contended 
that,  this  being  a  trading  company  which  had  manufactured  and  sold  goods,  the 
defendant  must  be  considered  as  a  partner,  and  was  therefore  liable.  [Parke,  B. 
Bmmie  v.  Freclh  (9  B.  &  C.  632  ;  4  Man.  &  K.  512) ;  Fire  v.  Lndy  Aiimi  (7  B.  &  C. 
409  ;  1  Man.  &  U.  1 13),  and  Dirkinmi  v.  Valpy  (10  B.  &  C.  128  ;  5  Man.  &  R.  126), 
are  authorities  to  shew  that  a  shareholder  who  does  not  interfere  with  the  manage- 
ment of  the  concern  is  not  liable.]  Those  were  not  cases  of  trading  companies,  but 
mining  companies.  [Parke,  B.  It  matters  not  whether  they  are  trading  or  mining 
companies.]  The  goods  are  sent  in  on  the  credit  of  the  Company,  of  which  the 
defendant,  being  a  shareholder,  was  one,  and  he  is  therefore  liable.  [Parke,  B.  No, 
that  is  a  fallacy  ;  the  goods  are  sent  in  on  the  order  of  the  secretary.] 

Lord  Abinger,  C.  B.  The  question  is,  whether  the  directors  were  the  agents  of 
the  defendant  in  carrying  on  the  business  with  so  small  a  capital.  1  thought  at  the 
trial,  and  am  still  of  the  same  opinion,  that  where  a  prospectus  is  issued,  and  shares 
collected,  for  a  speculation  to  be  carried  on  by  means  of  a  certain  capital  to  be  raised 
in  a  certain  number  of  shares,  a  subscriber  is  not  liable  in  the  first  instance,  unless 
the  terms  of  the  prospectus  in  that  [4]  respect  are  fulfilled.  But  if  it  be  shewn  that 
he  knows  that  the  directors  are  carrying  on  the  undertaking  with  a  less  capital,  and 
has  acquiesced  in  their  so  doing,  he  may  become  answerable  for  their  future  contracts. 
In  this  case,  there  was  very  little,  if  any,  evidence  to  shew  that,  and  I  am  satisfied 
with  the  finding  of  the  jury. 

Parke,  B.  I  think  the  case  was  properly  left  to  the  jury.  The  defendant,  by 
taking  shares  in  this  speculation,  gives  authority  to  the  directors  to  bind  him  by 
their  contracts,  in  the  event  of  the  proposed  inimber  of  shares  being  disposed  of,  and 
the  proposed  capital  obtained.  The  secretary  who  gives  the  order  to  the  tradesman 
is  the  party  primarily  liable;  the  directors  also,  who  give  the  order  to  the  secretary, 
may  be  liable.  A  thii-d  party  may  become  liable,  if  it  can  be  shewn  that  he  has 
authorized  the  act  of  the  directors  in  making  the  contract.  But,  by  proving  the 
defendant  to  be  an  original  subseiiber,  unless  the  proposed  capital  is  raised,  no  such 
authority  is  shewn.  Then,  is  there  in  this  case,  sufficient  evidence  of  authority  to 
contract,  with  knowledge  that  the  directors  were  acting  without  the  proposed  capital 
having  been  obtained  ?  The  jury  have  found  that  th'ere  was  not,  and  I  think  that 
the  finding  of  the  jury  is  right. 

Alder.son,  B.  The  authority  given  by  the  subscribers  to  the  directors  is  a  con- 
ditional one,  depending  on  the  terms  of  the  prospectus  being  fulfilled.  In  this  case 
that  condition  had  not  been  fulfilled,  and  therefore  the  defendant  is  not  bound  by  the 
contract  of  the  directors  ;  and  the  jury  have  found  that  he  had  not  ratified  the  act 
of  the  directors,  with  a  knowledge  of  that  condition  not  having  been  performed. 

Pule  refused.  "       '" 
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[5]  Croxon  r.  Whitehall  Worthkn.  Excb.  of  Pleas.  1839.— Oii  an  issue  joined, 
in  an  action  by  indor-see  against  maker  of  a  promisson'  note,  on  the  fact  of 
presentment,  a  promise  made  by  the  defendant  to  pay  the  bill,  after  it  became 
due,  is  prima  facie  evidence  to  prove  the  issue. 

[S.  C.  2  H.  &  H.  12;  8  L.  J.  Ex.  158  ;  3  Jur.  290.] 

Assumpsit  by  the  indoi-see  against  the  maker  of  a  promissory  note  for  1001.,  pay- 
able to  the  defendant's  order  three  months  after  date,  at  Messrs.  Smith,  Payne,  &  Co.'s, 
bankers,  London,  indorsed  by  the  defendant  to  Samuel  Worthen,  by  him  to  Joseph 
Hill,  and  by  Hill  to  the  plaintiff.  The  declaration  averred,  in  the  usual  form,  pre- 
sentment of  the  note  when  due,  at  Messrs.  Smith,  Payne,  &  Co.'s.  There  was  also  a 
count  on  an  account  stated.  The  defendant  pleaded,  First  (to  the  account  stated) 
non-assumpsit :  indly,  that  he  did  not  make  the  note  ;  3rdly,  that  it  was  not  duly 
presented  for  payment,  in  manner  and  form,  Ac.  ;  on  which  issues  were  joined. 

At  the  tiial  before  Coleridge,  J.,  at  the  last  Chester  Assizes,  the  plaintiff  proved 
the  making  of  the  note  by  the  defendant,  but  gave  no  direct  evidence  of  its  present- 
ment;  but  two  letters  of  the  defendant  were  put  in,  in  which  he  asked  for  indulgence, 
and  st.-ited  that  he  had  been  drawn  into  making  the  note  by  Hill,  the  indorser.  The 
plaintiff's  attorney  also  proved  a  conversation  between  himself  and  the  defendant  after 
the  note  became  due,  when,  the  note  being  pioduced  to  the  defendant,  he  engaged  to 
piy  it  by  instalments.  It  was  objected  for  the  defendant,  that  this  evidence  did  not 
support  the  third  issue,  but  that  the  plaintiff  was  bound  to  prove  the  fact  of  present- 
ment. The  learned  judge  reserved  the  point,  and  a  verdict  passed  for  the  plaintiff 
for  the  amount  of  the  note  and  interest,  leave  being  given  to  the  defendant  to  move 
to  enter  a  nonsuit. 

Evans  now  moved  accordingly.  The  subsequent  admission  did  not  dispense  with 
direct  proof  of  the  issue,  that  the  note  was  duly  presented.  The  question  is  ditlerent 
since  the  new  rules,  now  that  a  precise  issue  is  joined  on  [6]  the  allegation  of  present- 
ment ;  and  in  no  case  has  such  evidence  as  this  been  yet  held  sufficient  to  support 
the  precise  issue  so  joined.  It  is  laid  down  that  a  subsequent  promise  is  not  sufficient 
to  dispense  with  direct  proof  of  notice  of  dishonour,  unless  made  with  knowledge  of 
the  default ;  yet  the  party  must  know  whether  he  has  had  notice  ;  which  is  not  the 
case  as  to  presentment.  The  defendant  must  now  take  issue  on  some  particular  f;ict ; 
and  if  it  be  intended  to  insist  that  that  step  in  the  proceedings  has  been  waived,  that 
should  be  replied.  [Parke,  B.  The  case  of  Lu7idie  v.  lluhnlson  (7  East,  232)  seems  to 
be  precisely  in  point,  and  disposes  of  this  question.]     That  was  before  the  new  rules. 

Lord  Ahi.nckr,  C.  B.  I  do  not  see  that  the  (|uestion  is  at  all  affected  by  the  new 
rules.  The  defendant  is  the  party  to  pay  the  note,  which  he  has  made  payable  at  a 
particular  place  :  as  against  him,  therefore,  it  appeals  to  me  that  his  subsequent 
promise  admits  all  that  was  necessary  to  entitle  the  plaintiff  to  recover. 

Parke,  B.  I  am  of  the  same  opinion.  Lundi''  v.  lioherlson  appears  to  me  to 
dispose  of  this  question.  Under  the  old  form  of  pleading,  the  plaintiff  could  only 
have  supported  his  declaration  on  the  ground  of  the  subsequent  promise  being  a  prim^ 
facie  a<lraission  of  presentment  having  been  duly  made  ;  therefore  the  new  rules  make 
no  difference. 

Aldkrson,  B.  The  defendant  is  supposed  to  know  the  law  :  he  knows,  therefore, 
that  he  is  not  liable  unless  the  note  has  been  duly  presented  ;  with  that  knowleiige,  he 
undertiikes  to  pay  it.  Is  not  that  evidence  for  the  juiy  that  he  knows  it  has  been 
presented  ?  I  do  not  see  how  [7]  the  new  rules  make  any  ditierence.  Before  they 
were  framed,  all  the  materi.d  allegations  of  the  declaration  were  put  in  issue  liy  the 
general  issue;  therefore  the  plaintiff  was  to  prove  all  — that  is,  each  and  every  of 
them  :  now,  each  must  be  separately  denied  ;  but  still  the  same  evidence  will  apply  to 
the  particular  allegation  put  in  issue. 

Rule  refused. 

Wki.ls  v.  Hoi'KiNS  Exch.  of  Pleas.  1839. — To  an  action  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange,  the  defendant  pleaded  that  the  bill  was  given  in 
payment  of  the  price  of  17  pockets  of  hops  .sold  by  the  plaintitl'to  the  defendant, 
as  hops  of  a  certain  growei',  and  answering  certain  samples,  to  be  dcli\ercd  by  the 
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plaintiff  to  the  rlefendant  within  a  reasonable  time  :  that,  although  a  reasonable 
time  had  elapsed,  the  plaintiff  had  not  delivered  to  the  defendant  any  hops 
answering  the  samples,  or  any  hops  whatsoever ;  and  that  there  was  no  considera- 
tion for  the  bill  except  as  aforesaid.  Replication,  de  injuria.  It  appeared  that 
the  plaintiff  had  delivered  to  the  defendant  1 7  pockets  of  hops,  but  inferior  to  the 
samples  : — Held,  that  the  general  allegation  in  the  plea,  that  the  plaintiff  had  not 
delivered  any  hops  whatever,  was  immaterial,  and  might  be  rejected  :  and  that, 
without  it,  the  plea  shewed  a  total  failure  of  consideration,  and  was  an  answer  to 
the  action.— Held,  also,  that  if  the  plaintiff  relied  on  the  defendant's  acceptance 
of  the  inferior  hops,  he  ought  to  have  replied  it. 

[S.  C.  2  H.  &  H.  12  ;  8  L.  J.  Ex.  158 ;  3  Jur.  290.] 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange,  dated  30th 
June,  1838,  for  1221.  15s.  9d.,  payable  three  months  after  date  to  the  order  of  the 
defendant,  and  by  him  endorsed  to  the  plaintift".  There  was  also  a  count  upon  an 
account  stated. 

To  the  first  count,  the  defendant  pleaded,  that  the  said  bill  of  exchange  in  that 
count  mentioned  was  drawn,  accepted,  and  indorsed  as  therein  also  mentioned,  in 
payment  of  the  price  of  divers,  to  wit,  17  pockets  of  hops,  just  before  then,  to  wit, 
on  the  30th  day  of  Juno,  in  the  said  year  1838,  sold  by  the  plaintiff  to  the  defendant, 

as  and  for  hops  of  a  certain  planter,  to  wit,  one Hilder,  and  answering  certain 

samples  then  produced  and  shewn  by  the  plaintiff  to  the  defendants,  and  to  be  within 
a  reasonable  time  after  the  said  drawing,  acceptance,  and  indorsement  of  the  said  bill, 
delivered  to  the  defendant :  and  the  defendant  in  fact  says,  that  although  a  reasonable 
time  for  the  delivery  of  the  said  hops  had  at  the  commencement  of  this  suit  elapsed, 
yet  the  plaintiff  has  not  delivered  any  pockets  of  hops  answering  the  said  samples,  or 
either  of  them,  or  any  hops  whatsoever,  but  the  plaintiff  [8]  has  hitherto  neglected 
and  wholly  refused  so  to  do  :  and  the  said  hops  so  sold  to  the  defendant  as  aforesaid 
remain  and  are  wholly  undeliveied  :  and  the  consideration  on  which  the  said  bill  was 
drawn,  accepted,  and  indorsed  as  aforesaid,  has  wholly  failed  :  and  the  defendant 
further  says,  that,  save  as  aforesaid,  there  never  was  any  value  or  consideration  what- 
soever for  the  drawing,  acceptance,  or  indorsement  of  the  said  bill,  as  in  the  first 
count  mentioned,  or  for  the  payment  to  the  plaintiff  of  the  amount  thereof,  or  any 
part  thereof.     Verification. 

To  the  2nd  count  the  defendant  pleaded  non  assumpsit. 

Replication  to  the  1st  plea,  de  injuria. 

At  the  trial  before  Erskine,  J.,  at  the  last  Woicester  Assizes,  it  appeared  that 
17  pockets  of  hops  had  been  delivered,  and  remained  in  the  defendant's  possession  at 
the  time  of  the  trial :  but  evidence  was  adduced  to  shew  that  the  hops  delivered  did 
not  correspond  with  the  samples;  and  the  jury  were  of  that  opinion,  and  found  a 
verdict  for  the  defendant  on  the  special  plea,  the  learned  judge  having  given  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  the  amount  of  principal  and  interest  due 
upon  the  note. 

Ludlow,  Serjt.,  now  moved  accordingly.  The  allegations  in  the  plea  were  not 
proved  ;  and  if  they  were,  it  was  no  answer  to  the  action.  It  was  proved  that  the 
hops  were  delivered,  and  no  steps  were  taken  to  return  them.  All  the  cases  shew 
that  there  must  be  a  total  failure  of  consideration,  to  constitute  an  answer  to  such  an 
action.  In  Mon/an  v.  Richardson  (1  Camp.  40),  Lord  Ellenborough  held  that  though, 
where  the  consideration  for  a  bill  of  exchange  fails  entirely,  that  would  be  a  sufficient 
defence  to  an  action  upon  it  by  the  original  party,  it  is  no  defence  to  such  an  action 
that  the  consideration  fails  partially  :  but  that,  under  [9]  such  circumstances,  the 
giver  of  the  bill  must  take  his  remedy  by  an  action  against  the  person  to  whom  it 
was  given.  [Parke,  B.  In  that  case  the  hams,  the  consideration  for  the  bill,  had 
been  accepted,  but  afterwards  turned  out  to  be  of  an  inferior  quality.  That  was  clearly 
a  partial  failure  of  consideration  only.]  This  plea  alleges  that  the  plaintiff  had  not 
delivered  any  pockets  of  hops  answering  the  samples,  or  any  hops  whatsoever ;  the 
issue  raised  by  which  is,  whether  any  hops  whatever  had  been  delivered  ;  and  that 
issue  ought  to  have  been  found  for  the  plaintiff.  The  defendant  does  not  state  the 
transaction  truly  in  his  plea,  even  if  he  had  not  accepted  the  hops.  [Parke,  B.  There 
is  no  doubt  that  the  plea  would  have  been  good  without  that  allegation,  "  or  any  hops 
whatsoever ; "  but  the  difficulty  is,  whether,  there  being  that  allegation,  the  plaintiff 
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was  not  bound  to  take  issue  on  it.  Did  you  prove  the  acceptance  of  the  hops  ?]  No 
question  was  raised  as  to  that.  If  the  defendant  meant  to  rely  on  the  want  of 
acceptance,  he  should  have  raised  that  issue  on  the  pleadings.  But  here  the  only 
issue  is,  whether  there  was  a  delivery  or  not.  This  is  not  like  the  cases  where  a 
different  thing  was  delivered,  as  saw-dust  instead  of  sugar;  but  the  delivery  is  of 
articles  of  the  same  nature,  though  inferior  in  value. 

P.\RKE,  B.  It  seems  to  me  that  no  rule  ought  to  be  granted  ;  and  on  this  ground, 
that  every  material  allegation  in  the  plea  was  proved  at  the  tiial,  and  that  the  general 
allegation,  that  no  hops  whatever  were  delivered,  was  immaterial  and  might  be 
rejected.  Let  us  see  what  are  the  facts  material  and  requisite  to  be  proved,  that  are 
stated  in  this  plea.  It  states  that  the  bill  was  drawn  and  indorsed  in  payment  of  the 
price  of  certain  hops,  sold  by  the  plaintiff'  to  the  defendant,  as  and  for  hops  of  a 
certain  planter,  and  which  were  to  answer  certain  samples,  and  then  it  alleges  that 
the  plaintift'  had  not  delivered  any  hops  [10]  answering  the  said  samples.  That 
would  be  a  good  plea  without  more,  and  would  shew  a  total  failure  of  the  considera- 
tion, which  is  to  deliver  hops  answei'ing  to  the  samples  within  a  reasonable  time.  If 
such  inferior  hops  were  accepted,  that  would  be  quite  a  different  case,  and  would 
create  a  now  contract.  The  only  difficulty  was,  whether,  in  consequence  of  the 
introduction  of  this  immaterial  averment  into  the  plea,  the  plaintifi'  was  not  put 
under  a  difficulty  as  to  the  mode  of  replying,  and  whether  it  was  not  therefore  open 
to  him,  under  the  general  traverse,  to  shew  the  delivery  of  some  hops.  But  I  think 
that  would  not  be  sufhcient,  and  that  it  would  l)e  no  answer  to  the  plea,  unless  he 
had  delivered  others  which  were  accepted  :  and  that  it  would  therefore  be  necessary 
in  the  replication  to  aver  the  acceptance  of  such  others.  The  plaintifl  is  not,  there- 
fore, in  a  condition,  on  the  pleadings  as  they  stand,  to  take  advantage  of  such  a  case  : 
and  even  if  he  were,  it  did  not  appear  that  he  had  such  a  case  to  make  in  point  of 
fact.  The  substance,  therefore,  of  the  plea  being  proved,  the  defendant  was  entitled 
to  the  verdict. 

AhDER.soN,  B.  I  am  of  the  same  opinion.  The  latter  allegation  in  the  plea  was 
an  immaterial  one,  which  need  not  be  proved.  It  is  a  total  failure  of  consideration, 
if  there  be  a  l)argain  for  a  certain  kind  of  goods  to  be  delivered  in  a  reasonable  time, 
and  no  such  goods  are  delivered  within  a  reasonable  time.  It  is  not  enough  for  the 
seller  to  say  he  has  delivered  goods  of  a  totally  different  kind,  unless  the  other  party 
accepts  those  othci'  goods. 

GUKNKY,  B.,  concurred. 

Rule  refused. 


[11]  Dearden  r.  Evans,  E.vch  of  Pleas.  1839. — Where  large  mas.ses  of  stone 
had  fallen  from  time  to  time,  from  .some  cliff's  above  upon  the  field  of  a  copyhold, 
and  had  become  thereby  partially  imbedded  in  the  .soil,  there  being  no  evidence 
to  shew  when  any  particular  portion  of  them  had  fallen  :— Held,  that  they  were 
the  property  of  the  lord,  and  that  the  copyholder  could  not  remove  them  for  his 
own  profit. 

[S.  C.  2  H.  &  H.  7 ;  8  L.  J.  Ex.  171  ;  3  Jur.  703.] 

Trover  for  stones.  Pleas,  first,  not  guilty  ;  secondly,  that  the  stones  were  not  the 
property  of  the  plaintifl';  on  which  issues  were  joined.  At  the  trial  before  Alderson,  B., 
at  the  last  I.,i\erpool  Assizes,  it  appeared  that  the  plaintilV  was  the  lord  of  the  manor 
of  Rochdale,  and  that  upon  a  Held  called  Steanor  Bottom  Wood,  which  was  part  of  a 
copyhold  farm  of  the  defendant  within  the  manor,  theie  lay  a  great  quantity  of  stones 
of  various  sizes  and  weights,  varying  from  the  size  of  a  man's  hand  to  the  weight  of 
several  tons,  and  known  by  the  name  of  cobs,  which  had  in  course  of  time  fallen  from 
some  neighbouring  rocks,  called  the  Kedis-shore  Scouts.  >Somo  of  these  were  wholly, 
some  partially,  iml)eddcrl  in  the  soil  ;  the  smaller  ones  lay  loose  ui)on  the  surface.  It 
appeared  that  the  lord  had  lea.sed  the  quarries  within  the  manor,  and  that  the  lessees 
had  been  in  the  habit  of  taking  these  cobs  under  their  lease.  The  last  fall  of  any 
stones  from  the  rocks  (which  were  not  the  property  of  the  plaintitf)  was  stated  to 
have  been  between  thirty  and  forty  years  ago  :  the  defendant  was  admitted  to  his 
copyhold  in   1826.     The  part  of  the  Steanor  Bottom  Wood  not  covered  by  the  cobs 
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was  used  by  the  defendant  as  pasture  land.  It  appeared,  also,  that  in  two  instances 
the  lord  had  been  applied  to  for  permission  to  remove  some  of  the  stones  by  other 
persons,  and  that  the  defendant  had  also  in  the  first  instance  applied  for  permission 
to  remove  them,  hut,  upon  refusal,  had  done  so  without  leave.  Of  late  years  the 
stones  had  become  valuable  for  the  purpose  of  making  sleepers  for  a  railway,  and  the 
defendant  had  broken  up,  and  removed  and  sold,  many  of  them  for  that  purpose. 
At  the  trial,  it  was  contended  for  the  defendant  that  these  were  not  minerals  to 
which  the  lord  was  entitled,  but  mere  chattels,  which  the  copyholder  had  a  right  to 
take.  The  learned  [12]  judge  was  of  opinion  that  prima  facie  they  formed  part  of 
the  soil  of  the  close,  and  that  if  the  defendant  alleged  that  they  were  mere  chattels, 
it  was  for  him  to  shew  when  they  came  there,  of  which  there  was  no  evidence.  His 
lordship  left  it  to  the  jury  to  say,  whether  these  stones  had  not  fallen  some  time  or 
other  from  the  rocks  above  on  the  defendant's  land,  although  there  was  no  evidence 
to  shew  when  any  particular  portion  had  fallen  :  and  the  jury  having  so  found,  the 
learned  judge  directed  the  verdict  to  be  entered  for  the  plaintiff,  with  nominal 
damages. 

VVightman  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  lord 
could  be  entitled  to  these  stones  only  on  the  gi'ound  that  they  were  amie.xations  to 
the  freehold,  as  being  part  of  the  stratum  of  the  soil.  But  they  were  clearly  no  part 
of  the  original  formation  of  the  close,  and  were  unattached  to  the  .soil  except  by  their 
own  weight.  The  general  soil  of  the  close  was  perfectly  distinct  from  them.  It  is 
clear  they  would  be  mere  loose  chattels  at  the  time  of  their  first  falling.  [Aldenson,  B. 
There  was  nothing  to  shew  that  they  were  not  there  before  the  grant  of  the  copy- 
hold.] The  question  is,  would  the  copyholder  be  guilty  of  waste  by  removing  them? 
It  is  laid  down  that  a  copyholder  cannot  open  new  mines  or  quarries  ;  but  it  seems 
that  if  he  find  open  mines  he  may  use  the  stones :  see  Peachcij  v.  Duhe  of  Somerset 
(1  Stra.  447) :  so,  also,  he  cannot  be  guilty  of  waste  by  removing  loose  stones,  when 
incumbering  the  surface.  [Parke,  B.  It  is  not  disputed  that  he  might  remove  them 
for  the  improvement  of  the  close,  for  the  purposes  of  agriculture.]  The  whole  cause 
of  action,  if  any,  arises  on  the  removal ;  the  subsequent  sale  of  them  does  not  alter 
the  case. 

Lord  Abinger,  C.  B.  If  it  were  necessary  to  decide  whether'a  copyholder  might 
remove  stones,  loose  and  re-[13]-ceutly  brought  upon  the  land — or  even  larger  stones 
which  were  incumbering  the  land,  for  the  advantage  of  the  copj'hold  estate,  I  probably 
should  not  be  disposed  to  negative  the  proposition  that  he  has  such  right.  Probably 
even  a  tenant  for  years  might  do  this,  because  he  could  not  otherwise  profitably 
enjoy  the  farm.  But  this  is  quite  a  different  case — the  question  being,  whether  large 
stones,  imbedded  in  the  soil,  and  which  perhaps  may  have  been  there  since  the  deluge, 
may  be  removed  by  the  copyholder.  Now  I  think  the  evidence  shews  that  the  lord 
has  exercised  a  right  to  remove  these  stones  for  his  own  profit,  and  although  it  was 
to  the  detriment  of  the  copyholder.  The  case  seems  to  me  to  be  just  the  same  as  if 
a  copyholder  were  to  claim  a  right  to  remove  a  portion  of  the  land  itself  :  these  are 
stones  imbedded  in  the  soil,  and  form  part  of  it,  and  part  of  the  value  of  the  land.  I 
think,  theiefore,  the  verdict  was  quite  right,  and  the  conclusion  of  law  drawn  by  the 
learned  judge  quite  right  also. 

Parke,  B.  I  also  think  there  is  no  ground  for  this  rule  ;  for  that  the  point  con- 
tended for  by  Mr.  Wightman  does  not  arise.  If  it  had  been  shewn  that  these  stones 
had  come  from  the  adjoining  hills  by  some  convulsion  of  nature,  or  by  the  act  of  God, 
while  the  defendant  was  the  copyholder,  his  argument  would  be  well  founded  ;  then 
they  would  belong,  either  to  the  party  from  whose  lands  they  had  been  severed,  or  to 
the  copyholder,  as  having  fallen  by  accident  upon  his  soil ;  and  the  lord  would  have 
no  more  right  to  them  than  in  the  case  of  an  ordinary  occupier  of  land  under  a  land- 
lord. But  that  question  does  not  arise  here.  These  stones  have  been  in  the  same 
state  as  far  back  as  living  memory  goes,  and  are  to  be  considered  a  portion  of  the  soil, 
just  as  much  as  the  gravel  which  forms  a  portion  of  the  bed  of  a  river,  or  as  a  great 
part  of  the  soil  in  different  parts  of  the  country,  which  have  been  detritus  from  the 
neighbouring  hills  :  therefore  I  think  [14]  they  must  be  considered  part  of  the  soil 
belonging  to  the  lord,  and  granted  to  him  as  part  of  the  copyhold  estate.  And  in 
that  point  of  view,  the  evidence  was  strong  to  shew  the  right  of  the  lord  to  take  them 
as  part  of  the  soil.  The  learned  judge  so  considered  it,  and  the  evidence  justifies 
the  view  taken  by  him.     If,  therefore,  the  copyholder  takes  them  for  any  purpose  not 
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authorized  for  the  benefit  of  the  copyhold  tenement,  he  is  liable.  The  verdict  was 
therefore  right,  and  the  ruling  of  the  learned  judge  quite  correct. 

Aldek.SOX,  B.  It  is  quite  clear  that  these  stones  were  there  before  the  defendant, 
for  he  came  in  1826,  and  the  last  fall  of  stones  was  thirty  or  forty  years  ago  :  he  took 
the  copyhold,  therefore,  with  the  stones  on  it.  I  left  to  the  jury  the  only  point  raised 
before  me,  and  which  was,  in  fact,  the  only  question  between  the  parties. 

Kule  refused. 


Doe  d.  Tomes  v.  Ch.\mberl.\ine.  Exch.  of  Pleas.  1839. — Where  a  party  was  let 
into  possession  of  land  under  an  agreement  of  purchase,  he  paying  interest  after 
the  rate  of  5  per  cent,  per  annum  on  the  purchase-money  until  the  completion  of 
the  purchase,  which  was  to  be  in  three  months  ;  and  the  purchase  not  being  then 
completed,  he  continued  in  possession  on  the  same  terms  : — Held,  that  this  was 
only  a  tenancy  at  will,  which  might  be  determined  without  notice  to  quit. 

[S.  C.  9  L.  J.  Ex.  38.] 

Ejectment  for  a  piece  of  land  at  Leamington.  At  the  trial  before  Lord  Deu- 
man,  C.  J.,  at  the  last  Warwick  Assizes,  it  appeared  that  the  defendant  had  been 
let  into  possession  of  the  land  in  question  by  the  plaintiff  under  an  agreement  of 
purchase,  dated  the  22nd  Feb.  1833,  by  which  it  was  stipulated  that  the  defendant 
should  be  let  into  possession  forthwith,  paying  interest  after  the  rate  of  51.  per  cent, 
per  annum  on  the  amount  of  the  purchase-money  until  the  completion  of  the  purchase, 
which  was  to  be  completed  by  the  22nd  May  then  next.  The  defendant  had  remained 
in  possession  of  and  built  upon  the  land,  and  no  evidence  was  given  to  shew  that  any 
conveyance  had  [15]  been  tendered  to  him,  or  that  the  plaintiff  had  taken  any  steps 
to  enforce  the  completion  of  the  purchase  :  but  the  defendant  failing  to  pay  the 
interest  punctually,  the  present  ejectment  was  brought,  no  notice  to  quit  having  been 
first  given.  It  was  contended  for  the  defendant,  that  by  the  operation  of  the  agree- 
ment a  tenancy  from  year  to  year  was  created  between  the  parties.  The  learned 
judge  was  of  opinion  that  the  defendant  hiid  nothing  more  than  an  estate  at  will, 
and  directed  a  verdict  for  the  plaintiff,  giving  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

Goulburn,  Serjt.,  now  moved  accordingly.  By  this  agreement,  a  reservation  in 
the  nature  of  an  antnial  rent,  under  the  form  indeed  of  interest,  was  made  payable. 
That  created  a  tenancy  between  the  parties,  at  all  events  until  the  22nd  of  May 
following ;  and  the  defendant  afterwards  continued  to  hold  on  the  same  terms.  The 
definition  of  an  estate  at  will  is,  "  where  lands  and  tenements  are  let  by  one  man  to 
another,  to  have  and  to  hold  at  the  will  of  the  lessor,  and  the  tenant  by  force  of  this 
lease  obtains  possession"  (Litt.  s.  68 ;  2  Bla.  Comm.  14.5).  This  is  quite  a  different 
case.  Saunders  v.  Mmfjrore  (6  B.  &  Cr.  524  ;  9  I).  &  R.  529)  is  an  authority  to  shew 
that  the  payments  in  this  case  became  due  as  rent. 

Loud  Abinger,  C.  B.  I  think  there  is  no  ground  for  a  rule.  If  this  wei-e  a  case 
in  a  court  of  equity,  it  is  clear  the  court  would  not  allow  the  vendor  to  take  back 
the  estate,  unless  he  were  in  a  condition  to  fulfil  the  contract  on  his  part.  But  in  a 
court  of  law,  we  can  only  look  at  the  legal  title.  This  is  not  an  estate  for  years, 
for  life,  in  tail,  or  in  fee :  there  is  no  annual  reversion  of  rent,  but  only  a  reversion 
of  interest  until  the  principal  money  is  paid,  and  the  contract  completed.  In  the 
case  cited,  there  was  a  clear  intention  to  create  a  tenancy  at  a  fixed  annual  rent ;  here 
there  is  nothing  of  the  kind. 

[16]  Parke,  B.  At  law,  this  is  nothing  more  than  an  estate  at  will ;  there  is 
a  provision  also  for  payment  of  interest,  but  not  by  way  of  compensiition  for  the 
occupation  of  the  land  :  the  agreement  for  payment  of  interest  is  quite  indepemlent 
of  the  occupation  of  the  estate.  In  Saunders  v.  Mii.<:groi\;  it  was  clear  that  a  sum  of 
1001.  a  year  was  to  be  paid  as  a  compensation  for  the  occupation  of  the  premises,  by 
equal  half-yearly  j)aynients :  that  wjis  clearly  in  the  nature  of  a  rent  until  the  25th 
of  December  then  following,  and  if  the  contract  were  not  then  completed,  to  go  on 
upon  the  same  terms.  That  is  not  so  here  ;  and  if  the  party  be  let  into  possession, 
he  has  nothing  but  the  lowest  estate  known  to  the  law,  viz.  an  estate  at  will,  wbich 
may  be  determined  by  demand  or  by  entry. 
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Aldbrson,  B.     I  am  of  the  same  opinion.     Saunders  v.  Mvsgrove  was  in  effect  the 
case  of  a  letting  at  a  yearly  rent. 
GURNEY,  B.,  concurred. 
Eule  refused. 


Ward  v.  Pearson.  Exch.  of  Pleas.  1839. — A  declaration  in  assumption  stated, 
that  in  consideration  that  the  plaintiff  would  employ  the  defendant  to  build  on  a 
certain  plot  of  ground,  a  room,  booth,  or  building,  and  to  fit  it  up  according  to 
certain  plans  agreed  upon,  for  the  sum  of  201.,  the  defendant  promised  to  erect 
the  same  by  the  28th  June,  1838.  The  defendant  pleaded  non  assumpsit,  and 
that  the  agreement  was  rescinded.  The  contract  proved  was,  that  the  defen- 
dant should  place  upon  a  plot  of  ground,  hired  for  the  purpose  by  the  plaintiff, 
certain  seats  and  tables,  to  be  completed  four  or  five  days  before  the  28th  June, 
1838,  (the  day  of  the  Coronation),  for  2.51. ;  and  it  did  not  appear  that  there 
were  any  plans  agreed  upon.  The  judge  at  the  trial  having  directed  the  declara- 
tion to  be  amended  in  conformity  with  the  contract  proved,  the  Court  refused  a 
new  trial. 

[S.  C.  7  Dowl.  P.  C.  382 ;  2  H.  &  H.  2 ;  8  L.  J.  Ex.  163.] 

Assumpsit.  The  declaration  (as  originally  framed)  stated,  that  [in  consideration 
that  the  plaintiff  would  employ  the  defendant  to  build  on  a  certain  plot  of  ground  a 
certain  room,  booth,  or  building,  and  to  fit  up  and  complete  the  same  according  to 
certain  plans  then  agreed  upon  between  the  plaintiff  and  defendant,  at  and  for  the 
sum  of  201.,  the  defendant  promised  the  plaintiff  to  erect  the  same  by  the  28th  of 
June,  1838];  and  that  the  plaintifl",  confid-[17]  ing  in  the  said  promise  of  the  defen- 
dant, employed  the  defendant  to  put  up  the  said  building  according  to  the  plans  so 
fixed  upon  as  aforesaid.  Breach,  that  the  defendant  did  not  erect  the  said  room, 
booth,  or  building,  whereby  the  plaintiff  was  damnified,  &c. 

Pleas, — 1st,  non  assumpsit;  2ndly,  that  the  contract  was  rescinded  by  the  consent 
of  the  plaintiff  and  defendant ;  on  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  Hilary  Term, 
it  appeared  that  the  plaintiff,  who  was  a  licensed  victualler,  having  hired  some  ground 
for  the  purpose  of  letting  it  out  to  spectators  to  view  her  Majesty's  Coronation, 
employed  the  defendant,  a  carpenter,  to  put  upon  it  some  seats  and  tables,  which  were 
to  be  completed  four  or  five  days  before  the  coronation  (28th  June,  1838),  for  251., 
and  it  did  not  appear  that  any  plans  were  prepared.  It  was  objected  for  the 
defendant,  that  there  was  a  variance  between  this  evidence  and  the  declaration,  and 
that  an  entirely  diffeient  contract  was  proved  from  that  alleged.  The  plaintiff's 
counsel  thereupon  applied  to  the  learned  Judge  to  amend  the  declaration,  and  he 
directed  an  amendment  to  be  made  in  conformity  with  the  contract  proved.  The 
declaration  being  amended,  the  part  within  brackets  stood  thus  :  [in  consideration 
that  the  plaintiff"  would  employ  the  defendant  to  erect  upon  a  certain  plot  of  ground 
certain  seats  or  tables,  at  and  for  a  certain  sum,  to  wit,  the  sum  of  251.,  the  same  to 
be  completed  and  finished  four  or  five  days  before  the  day  of  the  coronation,  to  wit, 
the  28th  day  of  June,  1838,  the  defendant  undertook,  &c.].  The  jury  found  for  the 
plaintiff' upon  both  issues,  with  51.  damages. 

Piatt  now  moved  for  a  new  trial,  contending  that  the  amendment  ought  not  to 
have  been  made,  the  contract  proved  being  essentially  different  from  that  stated  on 
the  record.  The  defendant's  pleading  the  second  plea  cannot  [18]  alter  the  rights  of 
the  parties  on  the  first  i.ssue.  [Alderson,  B.  But  it  shews  the  amendment  was  not 
material  to  the  merits  of  the  case.]  The  contract,  as  proved,  diff'ered  from  that  alleged 
in  the  n.iture  of  the  work  to  be  done,  in  the  time  for  doing  it,  and  in  the  price. 

LoKi)  Abinger,  C.  B.  I  am  in  general  lather  averse  to  making  amendments, 
because  I  think  it  tends  to  produce  laxity  and  carelessness  in  pleading:  but  in  this 
case  I  thought  myself  bound  to  make  the  amendment,  although  1  did  it  reluctantly. 

Parke,  B.  This  seems  to  me  to  be  precisely  the  case  which  the  act  of  Parliament 
was  meant  to  meet;  it  was  an  amendment  in  a  matter  wholly  immaterial  to  the 
merits  of  the  case,  and  which  in  no  decree  prejudiced  the  defendant  in  his  defence  : 
I  entirely  approve,  therefore,  of  the  course  my  Lord    took.      Unless  the  power  of 
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ameiidraent  be  liberally  exercised,  the  rule  which  restricts  parties  to  one  count  would 
operate  very  harshly. 

Alder.SON,  B.  I  think  this  is  a  case  falling  exacth'  within  the  act  of  Parliament. 
The  parties  came  to  try  two  thintijs ;  first,  whether  there  was  a  contract  at  all ; 
secondly,  whether  it  had  been  rescinded  ;  and  not  to  try  the  particular  nature  or  terms 
of  the  contract.  If  this  amendment  were  not  allowed,  it  would  be  directly  contrary 
to  the  meaning  and  spirit  of  the  act.  The  defendant  has  clearly  not  been  prejudiced 
in  his  defence  thereby,  for  after  the  amendment  was  allowed,  he  called  witnesses  to 
prove  that  there  was  no  contract  at  all,  or  if  there  was,  that  it  had  been  rescinded  by 
consent. 

Maule,  B.  This  contract  never  having  been  reduced  into  writing,  it  remained 
quite  open  between  the  parties  in  what  precise  terms  it  would  be  proved ;  and  if  the 
plaiu-[19]-titf  were  compelled  to  prove  it  exactly  as  it  was  stated  in  the  declaration, 
in  one  precise  form  of  words,  it  would  do  the  greatest  possible  mischief.  I  think  it  is 
exactly  the  case  which  the  act  of  Parliament  mciint  to  provide  for. 

Rule  refused. (a)' 

Brown  and  Another  v.  FLEEm'ooD.  Exch.  of  Pleas.  1839.— Where  A.  pur- 
chased of  B.  his  business  of  an  attorney,  the  purchase-money  to  be  paid  by  two 
instalments,  and  the  conveyance  contained  a  proviso  giving  A.  the  power,  within 
a  limited  time,  either  of  completing  the  purchase,  or  giving  B.  notice  of  his 
abandonment  of  the  contract,  in  which  case  B.  was  to  repay  501.  of  the  purchase- 
money  : — Held,  that  B.'s  discharge  under  the  Insolvent  Debtors'  Act,  before  the 
expiration  of  the  time  limited  for  giving  such  notice,  was  no  answer  to  an  action 
to  recover  back  the  501.  after  such  notice  given  ;  for  that  it  was  not  a  contingency 
capable  of  valuation  at  the  time  of  the  insolvency. 

[S.  C.  7  Dowl.  P.  C.  387  ;  2  H.  &  H.  6 ;  8  L.  J.  Ex.  169 ;  3  Jur.  289.] 

Covenant  on  an  indenture  made  between  the  plaintiffs  and  the  defendant,  dated 
29th  March,  1837,  by  which  the  plaintiff's  agreed  to  purchase  of  the  defendant  his 
business  as  an  attorney,  for  which  they  were  to  paj'  the  sum  of  2001.  down,  and  a 
further  sum  of  2001.  within  a  specified  period.  The  deed  contained  a  proviso  giving 
the  plaintiff's  the  power,  within  a  year  and  a  half,  either  of  completing  the  purchase, 
or  giving  the  defendant  notice  of  their  abandonment  of  the  contract :  in  which  latter 
case  the  defendant,  one  month  after  such  notice,  was  to  repav  them  501.  of  the 
purchase-money.  The  declaration  alleged  notice  of  abandonment  by  the  plaintiil's 
within  the  specified  time,  a  demand  of  the  501.  within  a  month  after  notice,  and  a 
refusal  to  pay  the  same.  The  defendant  pleaded  his  discharge  inider  the  Insolvent 
Debtors'  Act  in  bar  of  the  action.  At  the  trial  before  Patteson,  J.,  at  the  last 
Stafford  Assizes,  it  appeared  that  the  defendant  was  discharged  under  the  Insolvent 
Act  in  August  1838,  and  that  the  plaintiff's  gave  notice  to  abandon  the  contract  in 
the  September  following.  The  pl-iintiH's  had  a  verdict  for  501.,  the  defendant  having 
leave  to  move  to  enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion  that  this 
was  a  debt  proveable  in  the  Insolvent  i)ebtors'  Court,  and  from  which  the  defendant 
was  therefore  protected  by  his  discharge. 

[20]  Whateley  now  moved  accordingly.  The  value  of  this  debt  was  capable  of 
being  ascertained  and  proved  :  it  ought  therefore  to  have  been  inserted  in  the  defen- 
dant's schedule,  but  that  not  having  been  done,  the  discharge  is  a  bar  to  this  action. 
The  case  falls  within  the  words  of  the  7  Geo.  4,  c.  57,  s.  51. (a)''     This  was  a  sum  of 

(a)'  See  Sainsbury  v.  MaUliews,  4  M.  &  W.  343. 

(a)2  Which  enacts,  that  the  discharge  of  .any  such  prisoner,  so  adjudicated  as 
aforesaid,  shall  and  may  extend  to  any  sum  and  sums  of  money,  which  shall  be  pay- 
able by  way  of  annuity  or  otherwise,  at  any  future  time  or  times,  by  virtue  of  any 
bond,  covenant,  or  other  securities  of  any  nature  whatsoever  ;  anrl  that  every  person 
or  persons  who  would  be  a  creditor  or  creditors  of  such  prisoner,  for  such  sum  or  sums 
of  money,  if  the  same  were  presently  due,  shall  be  julmissible  as  a  creditor  or  creditors 
of  such  prisoner,  for  the  value  of  such  sum  or  sums  of  money  so  payable  as  aforesaid, 
which  value  the  said  Court  shall,  upon  application  at  any  time  m;ide  in  that  behalf, 
ascertain,  Ac. ;   and  such  creditor  shall  be  entitle<l,  in   respect  of  such  value,  to  the 

Ex.  Div.  VII.— 1* 
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money,  payable  at  a  future  time,  the  value  of  which  the  Court  might  upon  application 
have  ascertained.  It  was  also  ascertainable  by  the  plaintiffs,  who  had  to  pay  it.  In 
Eo:  parte  Tindal  (8  Bing.  406),  it  is  laid  down  by  Tindal,  C.  J.,  that  it  is  not  the  less 
a  contingent  debt,  capable  of  being  proved,  "  because  such  event  may  never  happen  ; 
for,  though  the  debt  may  never  be  paid,  it  is  nevertheless  payable  if  the  contingency 
does  happen,  and  as  such  it  is,  strictly  and  properly  speaking,  payable  on  a  contin- 
gency." [Parke,  B.  That  was  not  a  case  of  insolvency,  but  of  bankruptcy.  The 
56th  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  makes  express  provision  for  the 
proof  of  contingent  debts  :  but  there  is  no  such  clause  in  the  Insolvent  Act.]  The  51st 
section  of  the  Insolvent  Act  seems  to  have  a  similar  operation.  He  also  cited  Latirrance 
V.  Walker  (3  Dowl.  P.  C.  614). 

Lord  Abinger,  C.  B.  As  far  as  that  case  goes,  it  is  [21]  against  you.  I  am  of 
opinion  that  there  is  no  ground  for  the  lule  :  this  is  a  species  of  contingency  which 
does  not  admit  of  valuation  ;  non  constat  that  the  parties  may  choose  to  give  up  the 
contract  at  all. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the  insolvent  is  not 
discharged  from  any  debt  which  cannot  be  proved  before  his  discharge.  It  is  different 
in  case  of  bankruptcy  ;  there  the  debt  may  either  be  valued  at  the  time  of  the  bank- 
ruptcy, or  the  party  may  wait  until  the  contingency  occurs.  In  the  case  of  insolvency 
there  is  no  provision  for  future  valuation  ;  the  insolvent  is  discharged  only  from  such 
debts  as  are  capable  of  valuation  at  the  time  of  the  insolvency.  It  is  perfectly  clear 
that  this  was  not ;  it  was  wholly  uncertain  at  that  time  whether  the  business  would 
be  profitable  or  not,  or  whether  the  plaintiffs  would  choose  to  give  it  up  or  not. 

Alderson,  B.  This  debt  was  wholly  incapable  of  valuation,  either  by  the  party 
who  was  to  exercise  the  option,  or  by  the  party  against  whom  it  was  to  be  exercised. 
In  Ex  parte  Tindal,  the  question  was,  whether  the  debt  was  the  subject  of  immediate 
valuation,  or  whether  the  parties  were  to  wait  until  the  contingency  occurred. 

Rule  refused. 

Wray  v.  Milestone.  Exch.  of  Pleas.  1839.— Where  A.  &  B.  had  been  partners 
in  certain  transactions  for  the  purcha.se  and  sale  of  wool,  having  also  had  other 
dealings  together ;  and  they  settled  a  general  account,  in  which  was  an  item  to 
B.'s  debit  "to  loss  on  wool,"  and  which  shewed  a  balance  of  151.  against  him: 
and  B.  signed  the  account  and  admitted  the  balance  due : — Held,  that  A.  might 
afterwards  maintain  an  action  to  recover  the  amount  of  the  item  for  the  loss  on 
the  wool.  Held,  also,  that  it  was  no  answer  to  such  action,  that,  after  the 
account  was  settled,  the  plaintiff  had  assented  to  a  proposal  of  the  defendant, 
that  he  should  take  out  the  balance  in  butcher's  meat. 

[S.  C.  2  H.  &  H.  32.] 

Debt  for  goods  sold,  and  on  an  account  stated.  The  defendant  pleaded,  1st,  pay- 
ment into  Court  of  101.,  and  [22]  that  he  was  not  indebted  to  a  greater  amount,  which 
sum  the  plaintiff  took  out  of  Court  in  discharge  of  the  causes  of  action  to  that  amount ; 
and  2ndly,  a  set-off  for  goods  sold,  and  work  and  labour  done,  which  was  denied  by 
the  I'eplication.  At  the  trial,  before  the  assessor  of  the  sheriff  of  Yorkshire,  it 
appeared  that  the  plaintiff  and  defendant  had  been  partners  in  some  transactions 
as  to  the  purchase  and  sale  of  wool,  and  that  an  account  had  been  stated  between 
them,  relating  to  that  and  other  matters  of  business,  one  of  the  items  in  which,  against 
the  defendant,  was  "to  loss  on  wool."  The  account  shewed  a  general  balance  olf  151. 
in  favour  of  the  plaintiff',  and  opposite  that  sum  the  defendant  wrote  "Due  from  me 
to  Mr.  Wi'ay  "—to  which  he  signed  his  name.  It  appeared  also  that,  after  the  settle- 
ment of  this  account,  the  defendant  proposed  to  the  plaintiff  that  he  should  take  out 
the  balance  in  butcher's  meat,  which  he  expressed  his  readiness  to  do.  The  present 
action  was  brought  to  recover  the  amount  of  the  item  entered  in  the  account  as  the 
"loss  on  wool."  It  was  objected  for  the  defendant,  1st,  that  this  being  a  partnership 
transaction,  and  it  not  appearing  that  a  final  balance  had  been  struck  of  the  partner- 
benefit  of  all  the  provisions  made  for  creditois  by  this  act,  without  prejudice  never- 
theless to  the  respective  securities  of  such  creditor,  excepting  as  respects  such  prisoner's 
discharge  under  this  act. 
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ship  account,  and  an  express  promise  made  to  paj^  such  balance,  the  action  could  not 
be  supported  :  and  L'ndly,  that  after  the  agreement  to  take  out  the  debt  in  butcher's 
meat,  the  implied  promise  to  pay  it  in  money  on  request,  which  was  necessary  to 
support  the  declaration,  did  not  arise.  The  learned  assessor  overruled  the  objections, 
and  the  plaintiif  had  a  verdict  for  61.  3s.  4d. 

Bliss  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  First,  the 
authorities  establish,  that  in  order  to  sustain  an  action  at  law  for  a  partnership  debt, 
there  must  have  been  not  only  a  final  settlement  of  the  balance  on  the  partnership 
transactions,  but  also  an  express  promise  to  pay  such  balance.  The  judgment  of 
BuUer,  J.,  in  Foskr  v.  [23]  AUansan  (2  T.  E.  479),  proceeds  expressly  on  that  ground. 
Moravia  v.  Levy  (id.  483,  n.),  and  Frommd  v.  Couplaiul  (2  Bing.  170;  9  Moore,  319), 
are  authorities  to  the  same  effect.  Badsirato  v.  Imher  (Holt,  N.  P.  C.  368)  appeara 
to  be  inconsistent  with  these  authorities,  but  it  was  only  a  nisi  prius  decision,  and  it 
was  cited  and  considered  of  doubtful  authority  in  Fromonl  v.  Coupland.  And  upon 
principle  such  a  promise  must  be  necessary  to  charge  the  party  ;  because  the  mere 
settlement  of  an  account  does  not  change  the  nature  of  the  items,  nor  the  ability  or 
disability  of  the  parties.  In  Hcvky  v.  Super  (8  B.  &  Cr.  16  ;  2  Man.  &  R.  153),  there 
was  a  decree  of  a  colonial  court  ascertaining  the  balance,  which  might  well  be  con 
sidered  equivalent  to  a  promise  to  pay  it,  both  parties  having  appeared  and  submitted 
to  the  jurisdiction  of  the  Court.  At  all  events,  it  ought  to  have  been  left  to  the  jury 
to  say  whether  this  was  a  final  settlement. 

Secondly,  the  express  contract  to  take  out  the  balance  in  butcher's  meat,  super- 
seded the  implied  promise  to  pay  the  amount  on  request.  [Parke,  B.  It  was  a  mere 
assurance  that  if  the  defendant  would  pay  in  butcher's  meat,  the  plaintiff  would  take 
it  so  :  there  was  no  binding  contract.]  It  might  be  nudum  pactum  as  to  the  sums  for 
which  the  plainlitt'  had  a  legal  demand,  but  not  as  to  the  partnership  account,  for 
which  he  could  not  sue  in  law. 

LoKl)  Abinger,  C.  B.  I  think  there  is  no  ground  for  the  motion,  and  that  there 
is  quite  sufficient  evidence  of  this  being  a  final  account.  This  was  not  the  case  of  a 
general  continuous  partnership,  but  only  in  a  particular  adventure  :  and  it  was  quite 
natural  that  the  parties  should  take  a  settlement  on  the  conclusion  of  each  adventure, 
iis  shipowners  settle  on  the  conclusion  of  each  voyage.  Then  the  account  being 
settled,  there  is  an  unqualified  acknowledgment,  signed  by  the  defendant,  that  151.  is 
due  from  [24]  him  to  the  plaintiff' on  the  general  balance  of  accounts  between  them. 
The  ciises  cited  and  relied  on  in  Fo.<;kr  v.  AllansoH  were  cases  where  there  had  been  a 
settling  in  different  characters,  e.g.,  as  executors  and  suo  jure,  in  which  case  the 
settling  did  not  alter  the  nature  of  the  debt.  If  the  item  forms  part  of  a  settled 
account,  with  a  promise  to  pay  the  balance,  I  think  there  is  no  need  of  an  express 
promise  to  pay  the  particular  item.  As  to  the  promise  to  take  the  amount  in 
butcher's  meat,  it  seems  to  me  that  the  asses-sor  was  (juite  right  in  his  ruling  on  that 
point :  it  was  a  mere  expression  of  the  plaintift"s  willingness  to  take  it  in  meat,  if  the 
defendant  so  paid  it.  At  all  events,  the  defendant  should  have  shewn  that  he  so 
tendered  it. 

Pakke,  B.  While  this  argument  has  been  proceeding,  I  have  looked  through  the 
notes  of  the  assessor,  and  I  am  satisfied  that  there  is  no  foundation  for  the  motion. 
As  to  the  necessity  of  an  express  promise,  if  there  be  any  case  which  lays  it  down 
that  an  express  promise  is  necessary  after  an  account  stated,  which  was  niciint  to  he  a 
final  account,  I  dissent  from  that  doctrine.  In  many  cases,  the  very  nature  of  the 
transaction  will  explain  with  what  view  the  account  was  stated  :  and  if  it  be  stated 
so  as  to  .shew  a  final  balance  then  to  be  paid,  the  paity  will  be  liable.  Here  the 
parlneiship  item  is  introduced  as  an  item  in  the  general  account,  and  the  defendant 
acknowledges  the  balance,  and  thereby  becomes  liable  to  pay  ;  there  is  no  occasion 
afterwards  to  go  through  the  form  of  words  that  he  promises  ;  the  transaction  speaks 
for  itself.  With  regard  to  the  alleged  agreement  as  to  butchers  meat,  in  the  first 
place,  it  was  not  made  until  after  the  account  was  signed,  and  the  defendant  had 
become  liable  ;  but  I  think  also  that  it  clearly  was  nudum  pactum  ;  it  only  amounted 
to  this, — that  the  plaintiff  was  willing  so  to  receive  the  amount,  if  the  defendant  so 
paid  it ;  and  it  does  not  apply  to  the  partnership  item  only,  as  to  which  there  [25] 
was  no  previous  liability  at  law  ;  it  could  not,  therefore,  from  the  nature  of  the  thing, 
be  a  binding  contract  between  the  p;irties  to  pay  in  that  particular  mode  :  in<iependently 
of  the  objection  that  it  was  not  made  until  after  the  settlement  of  the  account. 
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Alderson,  B.  I  think,  if  it  were  required,  that  there  is  an  express  promise  in 
this  ease.  There  is  a  statement  of  accounts  between  the  parties,  and  au  admission 
that  so  much  is  due  on  the  wool  transaction  :  that  is  an  item  entered  to  the  debit  of 
the  defendant,  and  the  account  containing  it  he  signs,  and  thereby  promises  to  pay 
that  item. 

Maule,  B.  I  know  of  no  rule  of  law  which  requires,  in  this  or  in  any  other  case, 
an  express  promise.  The  law  requires  a  promise  ;  which  may  be  collected,  sometimes 
from  an  expression  in  words,  sometimes  from  other  matters.  Sometimes  an  account 
is  so  stated  as  in  itself  to  import  no  promise  :  then  a  subsequent  promise  in  words 
supplies  the  legal  promise  stated  in  the  declaration.  Here  it  is  clear  that  the  state- 
ment of  the  account  itself  imported  a  promise  to  pay  the  items  included  in  it.  As  to 
the  agreement  about  the  butcher's  meat,  it  is  clear  it  was  merely  by  way  of  accommoda- 
tion to  the  defendant. 

Eule  refused. 

Hallett  r.  Hallett.  Exch.  of  Pleas.  1839. — Au  arbitrator  who  had  power  to 
enlarge  the  time  for  making  his  award,  by  indorsement  on  the  order  of  reference, 
made  the  following  indorsement : — "  I  direct  that  a  rule  of  this  court  shall  be 
applied  for  by  counsel's  hand,  to  enlarge  the  time  of  making  my  award."  No  such 
rule  was  applied  for :  but  the  parties  subsequently  attended  meetings  before  the 
arljitrator  and  made  no  objection  to  the  regularity  of  the  enlargement. — Held, 
fir-st,  that  the  indorsement  was  itself  a  sufficient  enlargement  of  the  time :  but 
secondly,  that  if  it  were  not,  the  irregularity  had  been  waived. 

[S.  C.  7  Dowl.  P  C.  389  ;  2  H.  &  H.  3  ;  8  L.  J.  Ex.  174  ;  3  Jur.  727.] 

Archbold  had  obtained  a  rule  to  shew  cause,  on  the  part  of  the  plaintiff,  why 
the  award  made  in  this  cause  [26]  for  the  defendant  should  not  be  set  aside,  on  the 
ground,  that  the  time  for  making  the  award  had  not  been  regulai-ly  enlarged.  The 
cause  was  referred  by  order  of  Nisi  Prius,  containing  a  clause  empowering  the 
arbitrator,  in  the  usual  terms,  to  enlarge  the  time  by  indorsement  on  the  order.  The 
several  indorsements  made  by  him  were  in  the  following  terms  : — "  I  direct  that  a  lule 
of  this  Court  shall  be  applied  for  by  counsel's  hand,  to  enlarge  the  time  for  making 
my  award."  The  original  time  for  making  the  award  had  expired  before  it  was  made. 
It  appeared,  however,  from  the  affidavits  in  opposition  to  the  rule,  that  the  arbitrator 
(who  was  a  layman)  had  applied  to  the  plaintiff's  attorney,  on  the  24th  of  May  last 
(the  day  before  the  expiration  of  the  time  for  making  his  award),  for  the  form  of  an 
indorsement  to  enlarge  the  time,  and  that  the  attorney  had  supplied  him  with  the 
above  form  :  and  further,  that  the  attorney  had  attended  all  the  subsequent  meetings 
before  the  arbitrator,  and  made  no  objection  to  the  regularity  of  the  enlargement. 

Barstow  shewed  cause.  First,  the  indorsement  itself  is  sufficient.  The  arbitrator 
states  his  owu  intention  to  enlarge  the  time,  and  although  he  does  also  that  which 
is  mere  redundancy,  viz.,  directs  an  application  to  be  made  to  the  Court  for  the 
purpose,  that  does  not  vitiate  the  indorsement.  But,  at  all  events,  if  the  time  has 
not  been  regularly  enlarged,  there  has  been  a  complete  waiver  of  the  irregularity  by 
the  subsequent  attendance  of  the  plaintiff's  attorney  ;  and  the  Court  will  not,  when 
such  a  trick  has  been  practised  as  in  the  present  case,  interfere  to  set  the  award  aside. 
He  cited  Hahien  v.  Glasscock  (5  B.  &  Cr.  390;  8  D.  &  R.  151). 

Archbold,  contrii.  This  enlargement  was  irregular.  The  form  given  by  the 
plaintiff's  attorney  was  not  complied  [27]  with,  for  no  rule  of  Court  was  applied  for. 
Nor  is  the  plaintiff  bound  by  the  act  of  his  attorney  in  giving  that  foi'm  ;  it  was  given, 
not  in  his  character  of  attorney  for  the  plaintifl",  but  rather  as  the  friend  of  the 
arbitrator.  The  arbitrator,  therefore,  had  no  authority  to  make  an  award  :  not  under 
the  original  rule  of  reference,  because  it  had  expired  ;  nor  by  consent,  because  the 
consent  must  be  limited  to  the  terms  in  which  it  was  given,  viz.,  on  the  granting  of  a 
rule  of  Court  for  the  enlargement. 

Parke,  B.  I  think  this  rule  ought  to  be  discharged  with  costs.  It  is  not 
necessary  finally  to  decide  whether  the  enlargement  was  proper  in  itself,  although  I 
incline  to  think  it  was  ;  because,  although  not  in  words,  yet  in  substance,  the  arbi- 
trator expresses  his  own  opinion  that  the  time  ought  to  be  enlarged,  though  he  goes 
ou  to  direct  that  a  rule  of  Court  should   be  applied  for  for  the  purpose,  which,  accord- 
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ing  tx)  the  original  submission,  was  not  necessary.  But,  at  all  events,  it  is  clear  there 
is  ample  evidence  that  the  attorneys  of  both  parties — and  there  is  quite  suttlcient 
proof  that  they  were  authorized  by  the  parties — subsequently  went  on  with  the 
reference,  which  affords  good  evidence  of  a  new  submission  by  parol  on  the  terms  of 
the  original  submission.  It  is  clear,  therefore,  that  we  ought  not  to  set  aside  the 
award,  and  the  rule  must  be  discharged  with  costs. 

Alderson,  B.  I  am  of  the  same  opinion  I  am  inclined  to  think  this  was  a 
good  enlargement.  The  arbitrator  has  power  to  enlarge  the  time  by  indorsement : 
then  he  says,  in  substance,  I  mean  to  enlarge  the  time  for  making  my  award,  and  I 
ask  the  concui'rencc  of  the  Court  in  my  doing  so.  The  Court  does  not  intimate  its 
concurrence,  but  that  was  unnecessary  ;  so  that  it  stands  on  the  expression  of  the 
arbitrator's  own  opinion,  that  the  time  ought  to  be  enlarged.  I  am  strongly  inclined 
to  think  it  [28]  was  a  good  enlargement  in  point  of  regularity.  But,  at  all  events,  it 
is  clear  that  the  parties  have  gone  on  as  upon  a  good  enlargement,  and  therefore  we 
ought  not  to  set  aside  the  award.  The  rule  must  be  discharged  with  costs,  and  I 
cannot  doubt  that  the  plaintiff's  attorney  will  pay  them. 

GuKNEV,  B,  and  Maule.,  B.,  concurred. 

Rule  discharged  with  costs. 

TuRNOR  V.  D.\RNELr..  Exch.  of  Pleas.  1839.— By  the  8.5th  section  of  the  1  &  2 
Vict.  c.  110,  the  case  of  a  remanded  insolvent  is  taken  entirely  out  of  the 
operation  of  the  act,  and  therefore  a  writ  of  detainer  may  be  lodged  against  him 
as  heretofore,  and  no  writ  of  summons  need  be  sued  out,  nor  any  application 
made  to  a  Judge  under  the  3rd  section. 

[S.  C.  7  Dowl.  P.  C.  346  ;  2  H.  &  H.  35  ;  3  Jur.  408.] 

Knowles  moved  for  a  rule  to  shew  cause  why  the  defendant  should  not  be  dis- 
charged from  the  custodj'  of  the  sheriff  of  Middlesex,  under  the  following  circum- 
stances :  The  defendant  had  taken  the  benefit  of  the  Insolvent  Debtor's  Act,  and  on 
the  11th  of  Februarj'  last,  was  ordered  by  that  Court  to  be  discharged,  after  being  in 
prison  for  the  space  of  live  months  at  the  suit  of  the  plaintiff.  On  the  12th  of 
February,  the  plaintiff  lodged  a  capi;is  against  him,  in  the  form  prescribed  by  the 
1  &  2  Vict.,  e.  110,  but  no  application  had  been  made  to  a  Judge  for  an  order  under 
the  3rd  section  of  that  act,  nor  had  any  writ  of  summons  been  sued  out :  the  question 
was,  whether  either  of  these  was  necessary.  Knowles  directed  the  attention  of  the 
Court  to  the  8J)th  section  of  the  statute,  which  enacts  that  "in  all  cases  where  it  shall 
have  been  adjudged  that  any  prisoner*shall  be  so  discharged,  and  .so  entitled  as  afore- 
said, at  some  future  period,  such  prisoner  shall  be  subject  and  liable  to  be  detained  in 
prison,  and  to  be  arrested  and  charged  in  custody  at  the  suit  of  any  one  or  more  of 
his  or  her  creditors,  with  respect  to  whom  it  shall  have  been  so  adjudged,  at  any  time 
before  such  period  shall  have  arrived,  in  the  same  manner  as  he  would  have  been 
subject  and  liable  thereto  if  [29]  this  act  had  not  passed."  [Paikc,  B.  A  Judge's  order 
could  not  be  obt;iined  in  this  case,  because  the  plaintiff  could  not  make  an  affidavit 
that  the  defendant  was  about  to  quit  the  country.  Then  the  question  is,  whether  the 
8.5th  section  does  not  leave  the  parties  in  exactly  the  same  position  as  before,  as  to 
the  process  in  such  a  case.]  According  to  the  positive  enactment  of  the  2nd  section 
there  ought  to  be  a  writ  of  summons,  because  no  doubt  this  is  the  commencement  of 
an  action.  [Aldenson,  B.  The  85th  section  says  the  prisoner  shall  be  detained,  &c. 
in  the  same  manner  as  if  this  act — i.e.  the  same  act  which  requires  the  writ  of 
summons — had  not  passed.] 

Parke,  B.  There  would  have  been  no  difficulty  at  all,  if  the  2nd  section  had  con- 
tained the  same  words  as  the  first — "except  in  the  cases  and  in  the  manner  hereinafter 
provided  for."  But  the  question  is,  whether  s.  2  is  not  superseded  altogether  as  to 
this  case,  by  s.  85 ;  and  I  think  the  effect  of  the  latter  section  is,  to  take  the  case 
entirely  out  of  the  operation  of  the  act,  and  leave  it  as  if  the  act  had  not  passed  ;  that 
in  this  particular  case,  therefore,  we  must  operate  an  exception  upon  s.  2,  and  there 
is  no  necessity  for  a  writ  of  summons. 

Ai.nERSON,  B.  That  construction  is  not  at  all  inconsistent  with  the  general  pro- 
visions of  the  act,  because  the  85th  section  applies  to  a  partic\iiar  class  of  creditors 
who  were  expressly  mentioned  in  the  Insolvent  Debtors'  Act. 
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The  other  Barons  concurred. 

The  Court,  however,  considering  the  question  as  one  of  some  importance  in  practice, 
gave  Knowles  the  option  of  taking  a  rule  nisi  if  he  thought  tit ;  but  he  declined,  on 
consideration,  to  draw  up  the  rule.(a) 

[30]  Sugars  v.  Concanen.  Exch.  of  Pleas.  1839. — An  application  to  set  aside 
an  arrest  made  on  a  Judge's  order,  under  the  1  &  2  Vict.  c.  110,  s.  3,  must  be 
marie  promptly  ;  and  as  it  seems,  within  the  time  for  putting  in  bail.— In  order 
to  excuse  the  delay,  on  the  ground  of  a  previous  application  at  chambers,  the  rule 
must  be  drawn  up  on  reading  the  summons,  or  it  must  be  shewn  by  affidavit. 

[S.  C.  2  H.  &  H.  5  ;  8  L.  J.  Ex.  159.] 

J.  W.  Smith  had  obtained  a  rule  to  shew  cause  why  the  bail-bond  executed  by 
the  defendant  in  this  case  should  not  be  delivered  up  to  be  cancelled,  on  entering 
a  common  appearance.  It  appeared  that  an  order  of  Coltman,  J.,  had  been  obtained, 
for  issuing  a  capias  against  the  defendant,  under  the  1  &  2  Vict.  c.  110,  s.  3  ;  upon 
which  he  was  arrested  an  the  28th  of  March.  The  present  application  was  made  on 
the  1 7th  of  April,  on  the  ground  of  an  irregularity  in  the  copy  of  the  capias  served, 
which  (following  the  old  form)  stated  the  writ  to  be  returnable  within  four  calendar 
months  instead  of  one.     The  debt  and  costs  had  since  been  paid. 

AV.  H.  Watson  shewed  cause,  and  objected  that  the  application  was  too  late.  The 
rule  that  applications  of  this  nature  must  be  made  promptly,  had  not  yet  been  applied 
in  practice  to  the  ease  of  an  arrest  under  the  1  &  2  Vict.  e.  110,  s.  3,  but  there 
could  be  no  doubt  that  it  equally  applied  to  it  in  principle.  He  cited  Brashour 
V.  Russell  (4  Bing  N.  C.  31  ;  5  Scott,  268),  where  it  was  held,  that  an  application  to 
discharge  a  defendant  out  of  custod}'  for  a  defect  in  process,  must  be  made  within  the 
ordinary  time  for  putting  in  bail.     The  Court  then  called  on 

Smith,  to  support  the  rule.  He  argued  that  the  writ  of  capias  under  the  new 
act  stood  upon  a  ground  somewhat  different  from  the  ordinary  bailable  process  before, 
being  issued  after  hearing  affidavits,  and  the  Judge  exercising  a  discretion.  He  stated 
also,  in  order  to  account  for  the  delay,  that  an  application  had  first  been  made  at 
chambers  to  set  aside  the  writ;  and  on  Watson's  objecting  that  [31]  that  did  not 
appear  upon  the  affidavits  or  the  rule,  he  produced  the  summons  and  Judge's  order, 
and  urged  that  the  Court  would  take  judicial  notice  of  the  Judge's  signature  thereto. 
[Parke,  B.  No ;  because  if  the  rule  had  been  drawn  up  on  reading  it,  the  other 
side  might  have  given  some  explanation  of  it  by  affidavit.]  They  must  be  fully 
cognizant  of  it.  [Alderson,  B.  That  is  not  the  question  ;  but  whether,  the  rule  not 
being  drawn  upon  reading  it,  they  might  not  reasonably  suppose  you  did  not  mean 
to  rely  on  it.] 

Per  Curiam.    Rule  discharged  with  costs. 

BoRTHWiCK  V.  Ravenscroft.  Exch.  of  Plea.  1839.— The  defendant,  whose  real 
name  was  Humfrey  D.  Ravenscroft,  was  described  in  the  writ  of  summons,  and 
distringas  thereon,  as  Henry  R.  On  an  application  to  set  aside  the  distringas, 
he  entitled  his  affidavit  in  the  cause  "  B.  v.  Humphrey  D.  R.,  sued  as  Henry  R." 
Held  incorrect,  there  being  no  such  cause  until  appearance. 

[S.  C.  7  Dowl.  P.  C.  393 ;  2  H.  &  H.  4 ;  8  L.  J.  Ex.  160 ;  3  Jur.  703.] 

Gray  had  obtained  a  rule  to  shew  cause  why  the  distringas  issued  in  this  cause 
should  not  be  set  aside  for  irregularity,  on  the  ground  that  the  defendant,  whose  real 
name  was  Humphrey  Davies  Ravenscroft,  was  described  in  it  as  Henry  Ravenscroft, 
and  that  it  had  issued  after  the  expiration  of  more  than  four  months  from  the  teste 
of  the  writ  of  summons. 

Humfrey  shewed  cause,  and  objected  that  the  affidavit  of  the  defendant,  on  which 
the  rule  had  been  obtained,  was  wrongly  intitled.     The  title  of  the  cause  was  stated 

(a)  The  application  was  subsequently  renewed  by  Humfrey,  when  the  Court 
again  expressed  their  opinion  that  the  case  was  not  within  the  statute,  and  refused 
the  rule. 
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to  be — Borllnrirkv.  Humphrey  Danief  Earensavft,  stied  as  Henry  Rnvens(rof(.  He  contended 
that  this  was  a  misdesoription  of  the  cause. 

Gray,  contra,  urged  that  the  defendant  had  rightly  designated  himself  by  his 
proper  name  : — 

But  per  Curiam.  There  is,  at  present,  no  such  cause  [32]  as  that  described  in 
the  affidavit :  after  appearance,  the  title  might  properly  be  changed  :  but  until  then 
there  is  no  such  cause  as  is  there  stated. 

Rule  discharged  without  costs. 

In  tue  Matter  of  Parker  and  Others.  (The  Case  of  the  Canadian  Prisoners.) 
Exch.  of  Pleas.  1839. — The  Couit  will  not  grant  a  habeas  corpus  to  bring  up 
a  prisoner  for  the  purpose  of  being  di.scliarged,  on  the  ground  that  he  is  illegally 
in  custod}^,  unless  there  be  an  affidavit  from  himself,  or  it  be  shewn  that  he  is  so 
coerced  as  to  be  unable  to  make  one.  —  Ihe  return  of  a  writ  of  habeas  coipus  to 
bring  up  a  prisoner  in  the  custody  of  the  gaoler  of  Liverpool,  for  the  purpose 
of  discharging  him,  stated  that  the  pii.soner  was  indicted  for  high  treason  in 
Upper  Canada,  and  liefore  his  arraignment  petitioned  the  lieutenant-governor,  in 
accordance  with  the  Colonial  Act  of  1  Vict.  c.  10,  (which  authorizes  the  pardon 
of  persons  indicted  for  high  treason,  on  condition  of  being  transported  from  the 
province,  &c.),  confessing  his  guilt,  and  praying  for  a  pardon  on  such  conditions 
as  the  governor  and  council  should  think  fit ;  that  the  governor  consented  that 
mercy  should  lie  extended  to  him,  on  condition  that  he  should  be  transported 
to  Van  Dieman's  Land  for  life,  to  which  condition  the  prisoner  assented  ;  that 
thereupon  the  governor,  by  letters  patent,  pardoned  the  prisoner  on  the  above 
condition  ;  that  there  being  no  means  of  transporting  him  direetl)'  from  Upper 
Canada  to  Van  Dieman's  Land,  it  became  necessary  to  take  him  to  Quebec,  in 
liOwer  Canada,  that  Vicing  the  most  convenient  place  for  the  purpose;  where- 
upon, and  in  order  to  carry  the  condition  into  efl'ect,  the  prisoner  was  conveyed, 
by  warrant  of  the  governor  of  Upper  Canada,  into  Lower  Canada,  and  then,  by 
warrant  of  the  governor  of  Lower  Canada,  delivered  into  the  custody  of  the 
sheriff  of  Quebec  for  safe  keeping  until  he  could  be  transported  ;  that  there  not 
being  any  means  of  conveying  him  directly  from  Lower  Canada  to  Van  Dieman's 
Land,  it  became  necessary  to  convej'  him  to  England,  to  be  taken  from  thence 
to  Van  Dieman's  Land,  and  thereupon  he  was  delivered  by  the  sherilT  of  Quebec 
into  the  custody  of  the  captain  of  a  vessel,  to  be  conveyed  to  England  ;  who, 
having  arrived  at  Liverpool  with  the  prisoner  on  board,  and  there  not  being  the 
means  immediately  ready  for  conveying  him  thence  to  Van  Dieman's  Land, 
delivered  him  into  the  custody  of  the  gaoler  of  Ijiverpool,  to  be  kept  while 
means  were  pieparing  to  transport  him  thither. — The  Court  refused  to  discharge 
the  prisoner  ;  on  the  ground  that,  even  if  the  condition  of  the  partlon  were  not 
lawful,  or  if,  being  lawful,  the  prisoner  was  not  an  assenting  party  to  it,  he  was 
still  liable  to  be  tried  for  the  treason  in  England,  and  therefore  any  subject 
might  detain  him  in  custody  until  ho  was  dealt  with  according  to  law. 

[S.  C.  7  Dowl.  P.  C.  208 ;  2  H.  &  H.  45 ;  8  L.  J.  Ex.  81.     Referred  to,  R.  v.  Mount, 

1875,  L.  R.  6  P.  C.  305.] 

In  Hilary  Term  (Jan.  24th)  Roebuck  moved  for  writs  of  habeas  corpus,  to  be 
directed  to  William  Batcheldor,  the  governor  of  the  borough  gaol  of  Liverpool,  com- 
manding him  to  bring  up  the  bodies  of  John  G.  Parker,  Randall  Wixon,  James  Brown, 
and  Leonard  Watson,  in  order  that  they  might  be  discharged  out  of  custody.  He 
moved  on  an  affidavit  of  Mr.  Waller,  clerk  to  Messrs.  Ashur-st  &  Gainsford,  solicitors, 
stating  that  ho  (the  deponent)  had  applied  to  Mr-.  Batcheldor,  orr  behalf  of  the 
prisoner.s,  for  [33]  a  copy  of  the  warrarrt  uirder  which  they  were  detaiired,  and  had 
received  the  copy  anirexed  thereto  ;  and  also  on  arr  affidavit  of  Mr-.  Ashur-st,  stating 
that  it  was  recited  in  such  warr-ant  that  the  (jrisoners  had  beerr  convicted  of  tr'e;ison, 
which  statement  he  believed  to  be  urrtrue,  and  that  thoy  had  never  been  tried  by 
airy  court  of  law.  The  Court  haviirg  irrtimated  that  there  ought  to  bo  an  affidavit 
from  the  prisoners  themselves.  Roebuck  i-eferr-ed  to  the  case  of  the  Hollentot  Vemui 
(13  East,  19G),  to  shew  that  that  was  not  necessar-3'. 

But  per  Curiam.     There  a  reason  was  assigneil  for  not  pr-oducing  an  affi<lavit  from 
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the  part)'  heiself.  Before  granting  a  habeas  corjjns  to  remove  a  person  in  custody, 
we  must  ascertain  that  an  affidavit  is  not  reasonably  to  be  expected  from  him.  An 
affidavit  is  absolutely  necessary,  either  from  the  party  who  claims  the  writ,  or  from 
some  other  person,  so  as  to  satisfy  the  Couit  that  he  is  so  coerced  as  to  be  unable  to 
make  it. 

Accordingly,  on  the  following  day,  Roebuck  renewed  his  application  on  the 
affidavits  of  the  four  prisoners  themselves,  stating  that  they  had  nevei'  been  arraigned, 
tried,  convicted,  or  sentenced  by  any  court  in  Canada  or  elsewhere,  and  that  they 
were  totally  ignorant  of  the  term  for  which  they  were  detained.  Although,  in 
Hohhouse's  case  (3  B.  &  Aid.  420),  it  was  laid  down  that  the  writ  of  habeas  corpus  did 
not  issue  of  course,  but  that  the  Court  must  exercise  a  discretion  upon  it;  yet  here 
the  Court,  finding  that  the  prisoners  were  detained  on  a  warrant,  the  force  of  which 
was  spent  on  their  arrival  in  England,  and  which  could  not  authorize  the  detention  of 
any  person  here,  and  which  also  contained  untrue  allegations  as  the  grounds  on  which 
it  proceeded,  would  consider  this  sufficient  to  constitute  a  prima  f  cie  [34]  case,  and 
to  call  upon  the  part}^  detaining  the  prisoners  to  shew  to  the  Court  the  grounds  of 
their  detention. 

The  writs  having  been  granted,  the  following  return  (mutatis  mutandis)  was  made 
in  the  case  of  each  of  the  prisoners  :  — 

"  I,  Willliam  Batcheldor,  keeper  of  her  Majesty's  gaol  of  and  for  the  borough  of 
Liverpool,  in  the  writ  to  this  schedule  annexed  named,  do  certify  and  return,  in 
obedience  to  the  said  writ,  that  by  a  certain  statute  of  her  Majesty's  province  of  Upper 
Canada,  in  North  America,  [1  Vict.  c.  10],  intituled,  'An  Act  to  enable  the  govern- 
ment of  this  province  to  extend  a  conditional  pardon  in  certain  cases  to  persons  who 
have  been  concerned  in  the  late  insurrection,'  made  and  passed  in  the  first  year  of  the 
reign  of  her  present  Majesty,  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  legislative  council  and  assembly  of  the  said  province,  under 
and  by  virtue  of  a  certain  act  of  Parliament,  made  and  passed  in  the  thirty-first  year 
of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled  '  An  act  to  repeal 
certain  parts  of  an  act  passed  in  the  fourteenth  year  of  his  Majesty's  reign,  intituled, 
An  act  for  making  more  effectual  provision  for  the  government  of  the  province  of 
Quebec  in  North  America,  and  to  make  further  provision  for  the  government  of  the 
said  province  ; '  and  which  first-mentioned  statute  was  duly  passed  by  the  legislative 
council  and  assembly  of  the  said  province  of  Upper  Canada,  and  assented  to  in  her 
Majesty's  name,  by  the  person  who  had  been  and  was  appointed,  at  the  time  of  passing 
the  said  first-mentioned  statute  as  aforesaid,  by  her  Majesty,  to  be  the  governor  of 
the  said  province  of  Upper  Canada;  reciting,  that  there  was  reason  to  believe  that 
among  the  persons  concerned  in  the  late  treasonable  insurrection  in  that  province, 
there  was  some  to  whom  the  lenity  of  the  government  might  not  improperly  be  extended, 
on  account  of  the  artifices  used  by  desperate  and  unprincipled  persons  [35]  to  seduce 
them  from  their  allegiance  ;  it  was,  amongst  other  things,  enacted,  that  upon  the 
petition  of  any  person  charged  with  high  treason  committed  in  the  said  province, 
preferred  to  the  lieutenant-governor  before  the  arraignment  of  such  prisoner,  and 
praying  to  be  pardoned  for  his  oflence,  it  should  and  might  be  lawful  for  the  lieutenant- 
governor  of  the  said  province,  by  and  with  the  advice  and  consent  of  the  executive 
council  thereof,  to  grant,  if  it  should  seem  fit,  a  pardon  to  such  person,  in  her  Majesty's 
name,  upon  such  terms  and  conditions  as  might  appear- proper,  which  pardon  being 
granted  under  the  great  seal  of  her  Majesty's  said  province,  and  reciting,  in  substance, 
the  prayer  of  such  petition,  should  have  the  same  efi"ect  as  an  attainder  of  the  person 
therein  named  for  the  crime  of  high  treason,  as  far  as  regarded  the  forfeiture  of  his 
estate  and  property,  real  and  personal  ;  and  that  in  case  any  person  should  be  pardoned 
under  that  act,  upon  condition  of  being  transported  or  banishing  himself  from  that 
province,  either  for  life  or  for  any  term  of  years,  such  person,  if  he  should  afterwards 
voluntarily  return  to  that  province,  without  lawful  excuse,  contrary  to  the  condition 
of  his  pardon,  should  be  deemed  guilty  of  felony,  and  should  sutler  death  as  in  case  of 
felony.  And  I  do  further  certify,  that  by  another  statute  of  her  said  Majesty's 
province  of  Upper  Canada,  intituled,  'An  act  to  provide  more  eftectually  for  the 
punishment  of  certain  offences,  and  to  enable  the  governor,  lieutenant-governor,  or 
person  administering  the  government  of  this  province,  to  commute  the  sentence  of 
death  in  certain  cases,  for  other  punishment  in  this  act  mentioned,'  made  and  passed 
in  the  seventh  year  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  in  the 
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manner  and  liy  the  persons  and  authority  required  for  that  purpose  by  the  said  act  of 
Parliament  made  and  passed  in  the  thirty-tirst  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third — after  reciting  that  it  was  expedient  to  make  further  pro- 
vision for  the  effectual  [36]  punishment  of  certain  offences  thereinafter  mentioned, — it 
was  enacted,  that  in  case  of  the  comiction  of  any  person  after  the  passing  of  that  act, 
of  various  felonies  and  offences  (particularized  in  the  return),  the  person  convicted  of 
such  offence  might  be  sentenced  to  such  punishment  as  was  then  piovided  by  law  for 
any  such  offence,  or  if  the  Court,  which  was  to  pass  sentence  on  such  convict,  should 
think  tit,  it  might  be  sentenced  to  be  imprisoned  only,  or  imprisoned  and  kept  to  hard 
labour,  or  in  solitary  confinement,  in  the  common  gaol,  or  in  any  penitentiary  or  house 
of  correction  that  had  been  or  might  be  provided  in  that  province  for  such  purpose, 
for  any  term  not  exceeding  seven  years.  [The  act  then  contained  various  provisoes, 
which  were  particularly  set  out  in  the  return  ;  and  continued] — and  that  it  sliould  and 
might  be  lawful  for  the  governor,  lieutenant-governor,  or  person  administering  the 
government  of  that  province,  to  commute  the  sentence  of  death,  which  might  be  passed 
upon  any  person  convicted  of  a  capital  crime,  other  than  high  treason  or  murder,  for 
transporUition  for  life  or  term  of  years,  to  such  place  in  his  Majesty's  dominions  as 
might  be  assigned  for  the  reception  of  convicts,  or  for  banishment  from  that  province 
for  life,  or  any  term  of  years,  or  foi'  solitary  confinement,  or  confinement  with  or  with- 
out hard  labour  in  any  penitentiaiy  or  house  of  correction  that  might  be  appointed 
for  such  purposes,  either  during  life,  or  for  an}'  term  of  years.  And  I  do  further 
certify,  that  by  another  statute  of  her  Majesty's  said  province  of  Upper  Canada, 
intituled,  'An  act  respecting  the  transportation  of  convicts,'  made  and  passed  in  the 
seventh  year  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  in  the 
manner  and  by  the  persons  and  authority  required  for  that  purpose  by  the 
Siiid  act  of  Parliament  made  and  passed  in  the  thirty-first  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  after  reciting  that  it  was  expedient  to  facilitate 
the  transportation  of  offenders  to  such  place  or  [37]  places  in  his  Majesty's  dominions 
as  might  be  a.ssigned  for  the  reception  of  convicts,  and  to  make  further  provision 
in  respect  to  the  punishment  of  transportation,  it  was  enacted,  that  notwithstanding 
anything  contained  in  a  certain  act  of  the  Parliament  of  that  province,  passed 
in  the  fortieth  year  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
intituled,  'An  act  for  the  further  introduction  of  the  Criminal  Law  of  England  in 
this  province,  and  foi'  the  more  eflectiial  punishment  of  certain  offenders,'  it  should 
be  lawful,  aftei'  the  passing  of  that  act,  to  sentence  offenders  to  transportation,  not 
only  in  such  cases  where  by  any  law  then  in  force,  or  theieafter  to  be  passed, 
it  was  expressly  provided  that  such  oU'enders  might  bo  transported,  but  also  in 
every  case  in  which,  by  the  provisions  of  the  said  act  passed  in  the  fortieth 
year  of  his  late  Majesty  King  George  the  Third,  the  person  convicted  would  be  liable 
to  be  banished  from  that  province :  provided  always,  nevertheless,  that  no  offender 
should,  under  the  authority  of  that  act,  be  sentenced  to  be  transported  except  l)y  such 
court,  and  in  such  cases,  and  for  such  term  of  time,  as  the  same  offender  might,  according 
to  the  said  act,  be  banished  from  that  province  ;  and  that  nothing  in  that  act  contained 
should  extend,  or  be  construed  to  take  away  or  affect  the  power  of  sentencing 
offenders  to  be  banished  according  to  the  act  thereinbefore  recited,  when  it  should 
appear  proper  to  pass  such  sentence  :  and  that  all  and  singular  the  provisions  then  in 
force,  which  were  contained  in  the  said  act  of  the  Parliament  of  that  province,  passed 
in  the  fortieth  year  of  the  reign  of  his  late  Majesty  King  George  the  Thiid,  respecting 
persons  returning  to  that  province  before  the  expiration  of  the  period  for  which  they 
had  been  banished  by  sentence  of  a  court,  or  had  consented  to  be  banished,  according 
to  the  terms  of  any  conditional  pardon  granted  to  a  convict  sentenced  to  suffer  death, 
should  equally  extend  to,  and  be  in  force  with  respect  to,  any  person  returning  from 
trans|)ortation  after  that  act,  whe[38]-ther  such  person  shouhl  have  been  sentenced 
to  be  transported,  or  having  been  capitally  convicted,  should  have  been  pardoned  on 
condition  of  being  transported  for  a  time  to  be  mentioned  in  such  sentence,  or  for 
life,  where  that  might  be  lawful,  and  should  in  the  opinion  of  the  court  passing  such 
sentence  appear  proper,  to  such  place  as  the  governor,  lieutenant-governor,  or  person 
administering  the  government  of  that  province,  by  and  with  the  advice  of  the  executive 
council  thereof,  should  appoint.  And  that  it  should  and  might  be  lawful  for  the 
governor,  lieutenant-governor,  or  person  administering  the  goverinnent  of  that 
province,  by  and  with  the  advice  of  the  executive  council  thereof,  to  determine,  upon 
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reference  to  his  Majesty's  government  in  England,  to  what  foreign  possession  of  his 
Majesty  convicts  should  be  transported  from  that  province,  under  the  provisions  of 
that  act ;  and  that  an  instrument  under  the  sign  manual  of  the  governor,  lieutenant- 
governor,  or  person  administering  the  goveinment  of  that  province,  and  directed  to  the 
Judges  of  the  Court  of  King's  Bench,  declaring  to  what  colonj^  or  place  it  had  been 
determined  to  transport  any  convict,  should  be  sufficient  authority  for  the  Judge  who 
passed  sentence  on  such  convict,  or,  in  his  absence,  for  any  other  Judge  of  the  said 
Court,  to  make  his  warrant,  authorizing  any  person  or  persons  to  carry  and  secure 
such  convict,  in  and  through  that  province,  towards  the  sea-port  or  place  from  whence 
he  or  she  was  to  be  transported  ;  and  if  any  person  or  persons  should  rescue  such  convicts, 
or  any  of  them,  or  assist  them,  or  anj^  of  them,  in  making  their  escape  from  such  person 
or  persons  as  should  have  them  in  their  custody  as  aforesaid,  such  offence  should  be 
punishable  in  the  same  manner  as  if  such  convict  had,  at  the  time  it  was  committed, 
been  confined  in  a  gaol  or  prison,  in  the  custody  of  the  sheritV  or  gaoler,  after  sentence 
for  the  crime  of  which  he  should  have  been  convicted.  And  that  if,  by  reason  of  any 
difficulty  occurring  which  might  prevent  the  transport-[39]-ation  or  reception  of  any 
convict  in  any  colony  or  possession  of  his  Majesty,  the  sentence  which  should  have 
been  passed  on  any  such  convict  could  not  be  carried  into  effect,  such  convict  might 
be  detained  in  prison  for  a  period,  not  longer  than  that  for  which  he  should  have  been 
sentenced  to  be  transported,  unless  it  should  appear  expedient  to  pardon  such  convict, 
in  which  case  it  might  be  made  a  condition  of  such  pardon  that  the  convict  should 
banish  himself  from  that  province  for  a  period  not  exceeding  the  residue  of  the  time 
for  which  he  was  to  have  been  transported.  And  I  do  further  certify,  that  after 
passing  the  said  first  mentioned  statute,  to  wit,  at  a  special  session  of  Oyer  and 
Terminer  and  gaol  delivery  began  and  holden  at  Toronto,  in  the  home  district  of  the 
said  province,  on  Thursday  the  8th  day  of  March,  in  the  first  3'ear  of  the  reign  of  her 
said  Majesty,  before  the  Honourable  John  Beverley  Robinson,  Chief  Justice  of  the 
said  province,  and  others  his  fellows,  justices  and  commissioners  of  onr  said  lady  the 
Queen,  under  and  by  virtue  of  her  said  Majesty's  Commission  under  the  great  seal 
of  the  said  province,  issued  in  pursuance  of  another  statute  of  her  Majesty's  said 
province,  duly  passed  in  the  same  manner  and  hy  the  same  authority  as  the  said  first- 
mentioned  statute,  on  the  r2th  day  of  January,  in  the  first  year  of  her  Majesty's 
reign,  and  intituled  '  An  act  to  provide  for  the  more  efTectual  and  impartial  tiial  of 
persons  charged  with  treason  and  treasonable  practices  committed  in  this  province,' 
the  said  J.  6.  Parker  was  indicted  for  the  crime  of  high  treason,  and  before  the 
arraignment  of  the  said  J.  G.  Parker,  he  the  said  J.  G.  Parker  humbly  petitioned 
the  lieutenant-governor  of  the  said  province  in  accordance  with  the  .said  statute  first 
herein  mentioned,  confessing  his  guilt  of  the  treason  charged  against  him  as  afore.said, 
and  professing  his  penitence,  and  praying  for  the  merciful  consideration  of  his  case, 
and  that  her  Majesty's  gracious  pardon  might  be  extended  to  him  upon  such  conditions 
as  the  said  lieute-[40]-nant-governor  of  the  said  province,  by  and  with  the  advice  of 
the  said  executive  council,  should  see  fit ;  and  the  said  lieutenant-governor,  by  and 
with  the  advice  of  the  said  executive  council,  did,  in  her  said  Majesty's  behalf,  consent 
that  mercy  should  be  extended  to  him  the  said  J.  G.  Parker  upon  the  conditions 
following,  that  is  to  say,  that  the  said  J.  G.  Parker  be  transported  and  remain  trans- 
ported to  her  Majesty's  penal  colony  of  Van  Dii?man's  Land  for  and  during  the  term 
of  his  natural  life ;  to  which  terms  and  conditions  the  said  J.  G.  Parker  did  assent, 
and  the  said  lieutenant-governor  did  thereupon,  in  her  Majesty's  name,  on  the  22nd 
of  October,  in  the  year  of  our  Lord  1838  aforesaid,  by  letters  patent  under  the  great 
seal  of  the  said  province  of  Upper  Canada,  dated  the  day  and  year  last  aforesaid, 
pardon,  remit,  and  release  the  said  J.  G.  Parker  of  and  from  all  and  every  punishment 
whatsoever  which  might  be  inflicted  upon  him  the  said  J.  G.  Pai'ker  by  reason  of  the 
treason  so  as  aforesaid  confessed  by  him,  upon  condition  nevertheless  that  he  the  .said 
J.  G.  Parker  should  be  transported  and  lemain  transported  to  the  said  penal  colony 
of  Van  Dieman's  Land  for  and  during  the  term  of  his  natural  life.  And  I  do  further 
certify  and  return,  that  there  being  no  means  of  transporting  the  said  J.  G.  Parker 
directly  from  Upper  Canada  aforesaid  to  Van  Dieman's  Land' aforesaid,  it  became  and 
was  neces.sary  to  take  him  to  Quebec,  in  her  Majesty's  province  of  Lower  Canada 
in  North  America,  for  the  purpose  of  carrying  the  said  condition  in  the  said  pardon 
into  effect,  the  said  place  called  Quebec  being  the  readiest  and  most  convenient  place 
for  that  purpose;    whereupon,  and  in  order  to  carry  the  said  condition  into  effect, 
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the  said  J.  G.  Parker  was,  after  the  said  pardon,  conve\'ed  by  the  authority  and 
warrant  of  the  said  lieutenant-governor  of  Upper  Can;ida,  from  the  said  province 
of  Upper  Canada  unto  the  said  province  of  Lower  Canada,  and  was  there,  upon  his 
arrival  in  Lower  Canada  aforesaid,  by  virtue  of  a  warrant  in  that  behalf  of  Sir  John 
[41]  Colborne,  governor  of  the  said  province  of  Lower  Canada,  delivered  into  the 
custody  of  the  sheriff  of  the  district  of  Quebec,  in  Lower  Canada  aforesaid,  for  safe 
keeping  until  he  could  be  transported  according  to  the  said  condition,  the  same  being 
the  proper  and  most  convenient  custody  in  that  behalf.  And  I  do  further  certify 
and  return,  that  there  not  being  any  means  of  conveying  the  said  J.  G-.  Parker  directly 
from  Lower  Canada  aforesaid  to  Van  Dieman's  Land  aforesaid  according  to  the  said 
condition,  it  beciime  and  was  necessary,  in  order  to  carry  the  said  condition  into 
eflect,  to  convey  the  said  J.  G.  Parker  to  England,  to  be  taken  from  thence  to  Van 
Dieman's  Land,  in  fulfilment  of  the  said  condition  :  and  thereupon  afterwards,  to  wit, 
on  the  17th  day  of  November,  1838,  the  said  J.  G.  Parker  was  delivered  by  the  said 
sheriff  of  Quebec  into  the  custody  of  Digliy  B.  Morton,  captain  of  the  bai-k  '  Captain 
Koss,'  for  the  purpose  of  being  conveyed  to  England  aforesaid,  to  the  end  that  the 
said  J.  G.  Parker  might  be  thence  again  transported  to  Van  Dieman's  Land  as  afore- 
said. And  the  said  Digbj'  B.  Morton  having  arrived  with  the  said  ship  at  Liverpool 
as  aforesaid,  to  wit,  on  the  17th  day  of  December  last,  with  the  said  J.  G.  Parker  on 
board  thereof,  and  there  not  being  the  means  immediately  ready  for  conveying  him 
from  Liverpool  aforesaid  to  Van  Dieman's  Land  as  aforesaid,  it  became  and  was  neces- 
sary that  the  said  J.  G.  Parker  should  be  placed  in  some  safe  custody  until  the  means 
could  be  provided  for  conveying  him  to  Van  Dieman's  Land  as  aforesaid  ;  and  the 
said  gaol  of  and  for  the  saifl  Borough  of  Liverpool  being  the  fittest  and  most  con- 
venient place  for  that  purpose,  he  the  said  Digby  B.  Morton  did,  on  the  day  and  year 
last  aforesaid,  deliver  the  said  J.  G.  Parker  into  ray  custody  at  Liverpool  aforesaid, 
and  I  have  kept  him  in  my  custody  whilst  means  have  been  and  are  preparing  with 
all  possible  dispatch  for  the  causing  the  said  J.  G.  Parker  to  be  transported  to  Van 
Dieman's  [42]  Land  as  aforesaid.  And  these  are  the  causes  of  my  detaining  the  said 
J.  G.  Parker  in  my  custody,  and  whose  body  I  have  ready,  as  bv  the  said  writ  I  am 
commanded." 

This  return  having  been  made,  it  was  moved  to  discharge  the  prisoners  on  the 
ground  of  its  insutliciency,  and  the  case  was  fully  argued  on  several  days  in  Hilary 
and  Easter  Terms. 

Counsel  for  the  prisoners,  M.  D.  Hill,  Falconer,  Roebuck  and  Fr}' ;  for  the  Crown, 
the  Attorney-General,  the  Solicitor-General,  Sir  F.  Pollock,  and  Wightman. 

The  points  made  on  behalf  of  the  piisoners  were  as  follows  (a) : — 

L  That  the  return  stated  no  conviction  of  the  prisoners,  and  that  without  a  con- 
viction there  could  be  no  authority  to  any  person  in  this  country  to  hold  them  in 
custody.  That  no  provincial  statute  could  give  such  authority,  but  it  must  be 
founded  on  an  act  of  the  imperial  legislature.  That  the  only  act  on  which  such 
authority  could  be  rested  was  the  Transportation  Act,  5  Geo.  4,  c.  84,  s.  17,  which  in 
its  terms  applied  only  to  convicted  persons ;  that  is,  to  persons  on  whose  guilt  there 
had  been  an  actual  adjudication  by  some  Court  or  Judge.  That  the  pardon  here 
could  not  be  considered  an  attainder,  since  the  Provincial  Act  expressly'  enacted  that 
it  should  have  such  effect  onlv  as  regarded  the  forfeiture  of  property  :  and  that  the 
proceedings  were  in  themselves  repugnant  to  the  principles  of  English  law,  everything 
having  been  done  in  private,  without  anj-  means  atforded  to  the  prisoners  to  resist 
them  by  themselves  or  by  counsel  on  their  behalf. 

n.  That  the  return  did  not  state  that  there  had  been  any  judgment  of  transporta- 
tion, but  merely  that  the  Governor  of  Upper  Canada  had  thought  fit  to  commute 
[43]  the  punishment,  on  the  petition  of  the  prisoners  to  that  eflect.  That  a  power 
of  transportation  in  invitum  was  not  known  to  the  Common  law  of  England,  and 

(o)  The  case  having  been  previously  argued  in  the  Court  of  Queen's  Bench,  it  is 
not  deemed  necessary  to  state  the  arguments  in  this  Court  in  det;«l,  especially  as  the 
judgment  proceeded  on  other  considerations:  seethe  report  in  the  former  Court  at 
length,  1  Perry  &  Davidson.  A  full  report  of  all  the  proceedings  in  both  Courts, 
with  an  able  introduction  on  the  writ  of  habeas  corpus,  has  also  been  published  by 
Mr.  Fry,  one  of  the  counsel  for  the  prisoners. 
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could  much  less  be  exercised  by  a  colonial  government.  On  this  point  the  following 
authorities  were  cited  :  Hobart,  61 ;  1  Bla.  .Comm.  137  ;  Co.  Litt.  133  a.  ;  Hawk.  PI. 
Cr.  c.  33  (vol.  iv.  p.  297).  And  to  shew  that  the  practice  of  transportation  began 
shortly  after  the  plantation  of  the  American  colonies,  and  was  exercised  only  with 
the  assent  of  the  prisoner,  reference  was  made  to  Kelynge's  Beports,  pp.  4  and  45  ; 
and  North's  Life  of  Lord  Guildford,  vol.  ii.  p.  24. 

III.  That  the  provincial  statute  could  not,  at  all  events,  have  any  operation  out 
of  the  limits  of  the  province  of  Upper  Canada,  which  was,  in  lelation  to  this  country, 
a  foreign  state,  at  least  as  regarded  the  punishment  of  criminals.  On  this  point  the 
learned  counsel  referred  to  the  principle  of  the  Civil  law — "Extra  territorium  jus 
dicenti  impune  non  paretur  (Dig.  lib.  ii.  tit.  1,  s.  20) ;  to  the  stat.  31  Geo.  3,  c.  31,  which 
established  the  present  government  of  Canada ;  to  the  judgment  of  Lord  Lough- 
borough in  FoUiotl.  v.  Ogden  (1  H.  Bl.  135),  and  of  Lord  Ellenborough  in  U'oolffv. 
O.rholm  (6  M.  &  Sel.  99);  to  Story's  Conflict  of  Laws,  c.  16,  p.  516  :  to  the  cases  of 
Buchannan  v.  Riicker  {'d 'Ea.fit,  192  :  1  Campb.  63),  and  Ikcquet  v.  M'Carthy  ('2  B.  it  Adol. 
951);  and  to  the  provisions  of  the  statutes  11  Geo.  4  and  1  Will.  4,  c.  30,  and  1  &  2 
Vict.  c.  9. 

IV.  That,  even  assuming  the  transportation  not  to  be  unlawful  in  itself,  it  had 
been  illegally  carried  into  effect,  the  Governor  of  Lower  Canada  having  no  authority 
to  intervene  and  to  direct  the  captain  of  the  vessel  to  bring  the  prisoners  to  Liverpool, 
and  the  intention  of  the  Crown  that  they  should  be  brought  there  and  detained  by 
the  gaoler  of  Liverpool,  not  being  signified  by  any  legal  docu-[44]-ment,  or  through 
any  constitutional  authority  ;  and  the  warrant  not  being  directed  personally  to  Mr. 
Batcheldor :— 2  Inst.  186,  and  1  Bla.  Comm.  136,  being  referred  to. 

V.  That  the  return  was  clearly  insufficient  for  uncertainty,  because  it  did  not  set 
out  the  various  documents  necessary  to  enable  the  Court  to  see  that  the  detention  of 
the  prisoners  was  justified  by  law.  On  this  head  the  following  authorities  were 
cited:  Z)iwA(«'A' case  (Vaughan,' 135;  T.Jones.  13;  6  How.  St.  Trl^  999),  TJwmUnaon's 
case  (12  Co.  104),  Seeles's  case  (Cro.  Car.  557),  Anon.,  1  Ventr.  336;  ITalsm  v.  Clarke 
(Carth.  69,  75),  Rex  v.  Clarke  (Salk.  349  ;  Com.  24  ;  12  Mod.  114),  Dcybel's  case  (4  B.  & 
Cr.  245),  Sau(le7i's  case  (id.  294),  and  Nash's  rase  (id.  295). 

For  the  Crown  it  was  answered  : — 

I.  II.  That  although  no  conviction  or  judgment  of  transportation  was  stated  in 
the  return,  yet  proceedings  were  set  forth  which  were  tantamount  to  a  conviction,  the 
prisoners  having  confessed  their  guilt,  and  prayed  for  pardon,  which  had  been  granted 
on  condition  of  their  undergoing  a  sentence  of  transportation,  which  was  legally 
enforceable  against  them,  even  in  invitos  : — that  the  Crown  had  power,  where  crimes 
had  been  confessed  which  rendered  the  prisoner  liable  to  the  punishment  of  death,  to 
substitute  for  it  any  lesser  punishment.  Several  instances  were  cited,  in  which  it  was 
alleged  that  such  a  power  had  been  exercised,(i)  and  it  was  expressly  7-ecognised  by 
the  Stat.  20  Geo  3,  c.  46.  That  Canada  was  not  a  foreign  state,  but  [45]  a  colony 
of  England,  and  as  such  a  part  of  the  British  empire,  whose  judicial  proceedings  the 
courts  of  this  country  were  bound  to  support :  the  cases  of  Folliolt  v.  Ogden  and  IFoolf 
V.  Oxholm  were  therefore  inapplicable. 

III.  The  provincial  statute,  1  Vict.  c.  10,  was  one  which  it  was  perfectly  competent 
to  the  legislature  of  Canada  to  pass,  by  virtue  of  the  authority  vested  in  it  by  the 
stat  31  Geo.  3,  c.  31,  and  it  expressly  conferred  on  the  governor  and  council  the 
power  which  they  had  exercised  in  granting  the  pardons  in  the  present  instance.  It 
was  an  act  of  mercy,  and  so  consistent  with,  instead  of  being  repugnant  to,  the  laws 
of  England.  A  provision  of  the  same  nature  was  indeed  contained  in  the  Habeas 
Corpus  Act,  31  Car.  2,  c.  2,  the  1 4th  section  of  which  enacted,  that  if  any  person 
convicted  of  felony  should,  in  open  court,  pray  to  be  transported,  and  the  Court  should 
think  tit  to  give   him   leave  for  that  purpose,  he  should   be   so  transported.     The 

{i)  The  cases  of  the  Earl  of  Clancarty,  in  the  reign  of  Will.  3  ;  of  Sir  John 
Maclean,  in  1704  ;  of  Margery  Day,  in  1725  :  and  of  many  persons  implicated  in  the 
rebellion  of  1745.  It  was  stated  that  the  patents  of  their  pardon,  founded  on  the 
confession  of  the  prisoners  before  trial,  and  granted  on  the  condition  of  transportiition 
to  America,  remained  in  the  Patent  Office  ;  and  notes  of  them  had  been  supplied  to 
the  Attorney -General  by  Mr.  Dealtry. 
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expression  in  the  provincial  Act,  "on  such  terms  and  conditions  as  might  appear 
proper,"  must  be  construed  to  include  every  species  of  punishment  known  to  the  law  ; 
and  although  transportation  might  not  be  known  to  the  common  law,  it  had  been 
frecjuently  sanctioned  as  a  mode  of  punishment  by  the  legislature,  and  must  be 
recognised  l)y  the  Court  as  one  well  known  to  and  consonant  with  the  law.  To  the 
objection,  that  the  attainder  worked  a  forfeiture  of  property  only,  the  answer  was, 
that  the  2nd  section  was  inserted,  not  so  to  limit  the  effect  of  the  attainder,  but  to 
prevent  the  absurdity  which  would  follow  in  allowing  a  party  pardoned  of  high  treason, 
on  condition  of  transjjortation,  to  remain  a  holder  of  lands  in  Canada.  The  pardon 
being  conditional,  the  condition  must  be  performed,  otherwise  the  pardon  would  not 
operate  at  all.  But  the  5  Geo.  4,  c.  84,  s.  1 7,  was  a  legislative  recognition  of  trans- 
portation as  a  punishment  which  might  be  legally  employed  in  the  colonies.  'I'he 
learned  counsel  then  entered  on  a  review  of  all  the  acts  passed  by  the  imperial  [46] 
legislature  in  reference  to  transportation,  from  the  IS  Car.  "2,  c.  3,  to  the  5  Geo.  4, 
c.  84,  to  shew  that  they  referred  only  to  transportation  from  the  United  Kingdom, 
and  therefore  that  the  recitnl  of  the  5  Geo.  4,  c.  84,  that  there  were  "  laws  in  force  " 
in  part  of  the  King's  domitiions  not  within  the  United  Kingdom,  authorizing  trans- 
portation from  the  Colonies,  clearly  shewed  that  such  must  be  colonial  laws,  which 
had  therefore  received  thereby  the  sanction  of  the  Imperial  Parliament.  The 
conclusion  was,  that  the  pardon  would  be  valid  in  Canada ;  and  if  so,  all  steps 
subsequently  taken  in  execution  of  it,  within  any  part  of  the  Queen's  dominions,  must 
equally  be  valid. 

IV.  For  the  same  reason,  the  means  taken  by  the  Governor  of  Lower  Canada  to 
carry  the  pardon  into  effect,  were  also  legal :  it  being,  moreover,  expressly  averred  in 
the  return,  that  there  were  no  direct  means  of  transport  from  Canada  to  V,in  Dieman's 
Land.  That  a  wairant  was  required  only  when  prisoners  were  in  execution,  not  when 
they  were  in  custody  under  process  of  a  court,  or,  as  here,  by  virtue  of  proceedings 
tantamount  to  a  sentence  of  a  court:   1  Bla.  Comm.  136  ;  Rex  v.  Clarke  (1  Salk.  349). 

V.  Lastly,  the  return  was  sufficiently  precise,  without  setting  out  the  documents 
verbatim  ;  since  it  stated  the  whole  truth  of  the  matter,  and  gave  the  Couit  sufficient 
information  to  enable  them  to  see  the  grounds  and  the  validity  of  the  prisoners' 
detention.  The  cases  of  lie.r  v.  Suddis  (1  East,  306),  and  Barnes'  case  (2  Kol.  Kep.  157), 
were  cited  as  decisi\e  authoiities  against  this  objection  :  and  the  cases  referred  to  on 
the  other  side  were  distinguished. 

But,  independently  of  these  grounds,  it  was  insisted  that,  even  if  it  were  conceded 
that  the  return  was  insufficient,  the  prisoners  were  not  therefore  entitled  to  their 
di.scharge.  It  appealed  to  the  Court,  from  the  return,  that  they  were  in  custody  on 
a  charge  of  treason  committed  within  the  [47]  Queen's  dominions,  which  they  had 
confessed,  and  for  which,  if  the  provincial  statute  were  a  nullity,  and  if  they  renounced 
the  conditional  pardon,  they  were  liable  to  be  tried  in  England,  or  to  be  sent  back  to 
Canada  for  that  purpose:  31  Car.  2,  c.  31,  s.  16.  On  this  point  the  following 
authorities  were  cited:  lie.r  v.  Kimberlcy  (2  Str.  848),  Lundi/s  case  (2  Ventr.  314), 
Hex  V.  I'lall  (Leach's  Crown  Law,  157),  Hex  v.  Marks  (3  East,  157),  and  Ex  parte  Kraniz 
(1  B.  &Cr.  2.58;  2  ]).  &  \i.  411). 

To  this  last  objection  it  was  replied  on  the  part  of  the  prisoners,  that  if  the  return 
were  (juashed,  it  was  for  all  purposes  non-existent,  and  then  nothing  whatever  appeared 
to  shew  that  the  prisoners  were  lawfully  detained. 

Cur.  adv.  vult. 

On  a  subsequent  day  (May  6th)  the  judgment  of  the  Court  was  tlelivered  by  Loud 
AiilNOKK,  C.  B.  This  is  a  case  of  a  Habeas  Cor|)US  to  the  gaoler  of  Jiiverpool,  on  the 
return  to  which  a  motion  has  been  made  to  discharge  the  prisoners.  The  Court  is 
bound  to  look  at  the  substance  of  the  retuin  ;  if  it  contains  suUicient  matter  in 
substiuicc  to  shew  that  the  iirisoncr  is  lawfully  tlctained,  we  cannot  discharge  him 
upon  Habeas  Corpus,  though  tlic  return  shoulil  in  sonic  respects  be  informal,  or  should 
go  into  matter  not  essential  to  the  (|uestion.  The  I'cturn,  then,  in  substance  is,  that 
by  an  act  of  the  legislature  of  Cpper  Canada,  the  lieutenant-governor,  with  the  advice 
of  the  executive  council  of  that  province,  was  enabled  to  grant  a  pardon  under  the 
great  seal,  upon  such  terms  as  might  appear  proper,  to  such  persons  then  under  charge 
of  high  treason  committed  in  that  province,  as  should  petition  the  lieutenant-governor 
before  their  iirraignnicnt,  praying  for  pardon,  and  thai  the  .same  act  provides,  that  in 
case  any  [48]  person  should   be  pardoned  under   that  jict  upon  condition  of  being 
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transported  or  banishing  himself  from  that  province  either  for  life  or  for  any  term  of 
years,  such  person,  if  he  should  return  to  the  province  before  the  period  of  his  trans- 
portation or  banishment,  should  be  guilty  of  felony,  and  liable  to  suffer  death  ;  and 
after  the  passing  of  that  act,  the  prisoner  was  duly  indicted  at  a  special  Court  of  Oyer 
and  Terminer,  held  by  authority  of  another  act  of  the  same  legislature,  for  the  crime 
of  high  treason  ;  that  before  his  arraignment,  in  accordance  with  the  statute,  the 
prisoner  petitioned  the  lieutenant-governor,  confessing  his  guilt  of  the  treason  chaiged 
against  him,  and  praying  that  her  Majesty's  pardon  might  be  extended  to  him  upon 
such  conditions  as  the  lieutenant-governor,  by  and  with  the  advice  of  the  executive 
council,  should  see  fit ;  that  the  lieutenant-governor  did,  with  the  advice  of  the  council, 
consent  that  her  Majesty's  mercj'  should  be  extended  to  him,  upon  condition  that  he 
should  be  transported  and  remain  transported  to  her  Majesty's  colony  of  Van  Dieman's 
Land  for  the  term  of  fourteen  years  next  ensuing  the  date  of  his  arrival  at  Van 
Dieman's  Land,  to  which  terms  and  conditions  the  prisoner  assented,  and  therefore 
the  lieutenant-governor  did,  by  letters  patent  under  the  seal  of  the  province,  remit 
and  release  the  prisoner  from  all  and  every  punishment  that  might  be  inflicted  upon 
him  by  reason  of  the  said  treason  so  confessed,  upon  the  condition,  nevertheless,  that 
he  should  be  and  remain  transported  for  the  term  aforesaid.  The  return  then  states, 
that  there  being  no  means  of  conveying  the  prisoner  directly  from  Upper  Canada  to 
Van  Dieman's  Land,  it  became  necessary  to  convey  him  first  to  Quebec,  in  Lower 
Canada,  and  then  to  England,  for  the  purpose  of  transporting  him  to  Van  Dieman's 
Land,  and  that  accordingly  he  was  transmitted  by  authority  of  the  lieutenant- 
governor  of  Upper  Canada  to  Quebec,  and  thence,  by  authority  of  the  executive 
government  there,  which  issued  letters  patent  in  the  name  of  [49]  her  Majesty  to 
command  that  the  prisoner  should  be  delivered  to  Digby  Morton,  the  master  of  the 
bark  "  Captain  Ross,"  to  be  by  him  conveyed  to  England,  to  such  place  as  her  Majesty 
should  think  fit,  to  the  end  that  he  might  thence  be  transported  to  Van  Dieman's 
Land  ;  that  Digby  Martin  accordingly  brought  him  to  Liverpool,  the  same  being  the 
place  which  seemed  fit  to  her  Majesty,  and  which  was  the  most  proper  place  for  the 
purpose,  and  there  delivered  him  to  the  gaoler  of  Liverpool,  who  detains  him  in  his 
custody  whilst  means  are  preparing  to  transport  him  to  Van  Dieman's  Land.  This 
is  the  substance  of  the  return,  against  which  manv  ingenious  objections  have  been 
urged  ;  the  principal  of  which  seem  to  be,  that  the  legislature  of  Upper  Canada  had 
no  authority  to  make  anj^  such  law  ;  that  if  they  had,  it  could  be  binding  only  within 
the  precincts  of  that  province  ;  that  it  could  communicate  no  authority  to  any  person 
out  of  that  province,  and  theiefore  could  give  none  to  the  gaoler  of  Liverpool ;  that 
even  if  it  could  have  that  effect,  the  pardon  granted  under  that  law  being  conditional, 
it  was  not  competent  to  the  prisoner  to  accept  a  pardon,  whereby  he  submitted  him- 
self to  imprisonment  or  transportation  ;  or  that  if  it  were  competent  to  him  to  accept 
a  pardon  with  such  a  condition,  he  has  still  a  right  to  retract  his  consent,  and  to  be 
set  free  from  the  obligation  imposed  upon  him  by  the  condition.  All  these  topics  have 
been  elaborately  argued  on  both  sides,  and  have  received  due  attention  from  the  Court ; 
but  in  the  view  which  we  take  of  the  case,  we  do  not  think  it  necessary  to  pronounce 
any  opinion  upon  them.  If  the  condition  upon  which  alone  the  pardon  was  granted 
be  void,  the  pardon  must  also  be  void.  If  the  condition  were  lawful,  but  the  prisoner 
did  not  assent  to  it,  nor  submit  to  be  transported,  he  cannot  have  the  benefit  of  the 
pardon  :  or  if,  having  assented  to  it,  his  assent  be  revocable,  we  must  consider  him 
to  have  retracted  it  by  this  application  to  be  set  at  liberty,  in  which  case  he  is  equally 
unable  to  avail  himself  [50]  of  the  pardon.  Looking  then  at  the  return,  the  position 
of  the  prisoner  appears  to  be  this :  that  he  has  been"  indicted  for  high  treason  com- 
mitted in  Canada  against  her  Majesty ;  that  he  has  confessed  himself  guilty  of  that 
treason  ;  that  he  is  liable  to  be  tried  for  it  in  England  ;  that  he  cannot  plead  the  pardon 
which  be  has  renounced  ;  and  that  he  is  now  in  the  custody  of  the  gaoler  of  Liverpool, 
under  such  circumstances  as  would  justify  any  subject  of  the  Crown  of  England  in 
taking  and  detaining  him  in  custody  until  he  be  dealt  with  according  to  law.  Any 
subject  who  held  him  in  custody  with  a  knowledge  of  the  circumstances  would  be 
guilty  of  a  crime  in  aiding  and  assisting  his  escape,  if  he  be  permitted  to  go  at  large 
without  lawful  authoiity.  How  then  can  we  order  the  gaoler  of  Liverpool,  or  any 
other  person  who  has  him  in  custody,  with  knowledge  of  these  circumstances,  to  let 
him  go  at  large  ?  If  the  prisoner  cannot  be  lawfully  transported  under  his  present 
circumstances,  it  is  to  be  presumed  that  the  government,  upon  being  so  certified,  will 
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take  pioper  nieasiiies  for  prosecuting  him  for  the  ci'inie  of  trcjisoii  in  England.     For 
these  reasons,  we  are  of  opinion  that  the  prisoner  must  be  remanded. 
The  prisoners  were  remanded  accordingly. 

GiSBORNE  V.  Hart.  Exch.  of  Pleas.  1839. — Where  an  action  of  assumpsit,  the 
declaration  in  which  contained  a  count  upon  a  promissory  note  for  221.  lis.  9d., 
and  a  count  upon  an  account  stated  for  301.,  was  referred  to  arbitration,  and  the 
arbitrator  found  that  the  plaiutirt'  had  good  cause  of  action  for,  and  was  and  is 
legally  entitled  to  have,  claim,  and  recover  of  and  from  the  defendant,  the  sum 
of  221.  lis.  9d.,  being  the  amount  of  the  promissoiynote  mentioned  in  the  pleadings 
in  the  said  cause  : — Held,  that  the  award  was  bad,  inasmuch  as  it  did  not  dispose 
of  the  issue  upon  the  account  st;ited. — In  an  action  upon  the  award,  the  declara- 
tion stated  that  the  original  action  was  referred  by  a  rule  of  court  to  A.  B.,  who 
duly  made  his  award  of  and  concerning  the  premises  so  referred  to  him,  and 
did  thereby  &nd  &c.  The  defendant  pleided,  that  the  said  A.  B.  did  not  duly 
make  and  publish  his  award  of  and  concerning  the  premises  referred,  in  manner 
and  form  I'tc  : — Held,  that  the  production  of  the  award  and  the  rule  of  court  was 
sufficient  prima  facie  evidence  to  support  the  issue  on  the  part  of  the  plaintiff, 
until  the  validity  of  the  award  was  impeached  by  evidence  dehors  on  the  part  of 
the  defendant. 

[S.  C.  7  Dowl.  P.  C.  402 ;  8  L.  J.  Ex.  197 ;  3  Jur.  .536.] 

Debt.  The  declaration  stated,  for  that  whereas  theretofore,  to  wit,  on  &c.,  a 
certain  cause  was  pending  and  [51]  undetermined  in  her  Majesty's  Court  of  Common 
Pleas  at  Lancaster,  wherein  the  piaintiH  and  defendant  were  respectively  also  the 
plaintiff  and  defendant;  and  thereupon,  to  wit,  on  the  same  day  and  3'ear  aforesaid, 
by  a  rule  or  order  of  the  said  Court,  upon  hearing  the  attorneys  or  agents  on  both 
sides,  and  by  their  consent,  it  was  ordered  that  the  said  cause  be  referred  to  the 
award,  order,  arbitrament,  tinal  end  and  deteimination  of  J.  S.  T.  G.,  Esq.,  barrister 
at  law,  so  that  he  made  and  published  his  award  in  writing,  and  read}'  to  be  delivered 
to  the  parties,  oi-  either  of  them  requiring  the  same,  on  or  before  the  Istof  June 
then  next  ensuing ;  and  by  the  like  consent  it  was  ordered  by  the  said  Court,  that 
the  said  arbitrator  should  be  at  liberty,  if  he  should  think  fit,  to  examine  the  said 
parties  to  the  said  suit  upon  oath  ;  and  for  that  puipose  the  said  parties,  and  also 
the  witnesses  to  be  examined  before  the  said  arbiliator,  touching  the  matters  referred, 
should  and  might  be  sworn  before  a  Judge  of  her  Majesty's  Court  of  Common  Pleas 
at  Lancaster,  or  some  commissioner  duly  authorized,  or  the  said  arbitrator ;  and  that 
the  said  parties  should  produce  before  the  said  arbitrator  all  books,  deeds,  papers  and 
writings  whatsoever,  in  their  or  either  of  their  custody  or  power  relating  to  the 
matters  in  ditt'erence';  and  by  the  like  consent  it  was  also  ordered  by  the  said  Court, 
that  the  costs  of  the  said  suit  should  abide  the  event  of  the  awaid  to  be  made  and 
published  as  aforesaid,  and  that  the  costs  of  the  reference  should  be  in  the  discretion 
of  the  said  arbitrator  ;  and  that  the  said  ])arties  should,  on  their  respective  parts,  in 
all  things  stand  to,  obey,  abide  by,  perform,  fulfil,  and  keep  the  award,  order,  arbitra- 
ment, final  end  and  determination  of  the  said  arbitrator,  so  to  be  made  and  published 
as  aforesaid ;  and  by  the  like  consent  it  was  fuither  ordered  l)y  the  said  Couit,  that 
if  either  of  the  said  parties  should  liy  attected  or  wilful  delay  prevent  the  said  arbitrator 
from  making  his  award  ready  to  be  delivered  as  aforesaid,  in  that  case  the  party  so 
oti'ending  should  jny  the  [52]  other  such  costs  as  her  Majesty's  Court  of  Common 
Pleas  at  Lancaster  should  direct;  and  that  ncillier  of  the  parties  should  biing  or 
prosecute,  or  cause  to  be  brought  or  prosecuted,  any  writ  of  error,  or  file  any  bill  of 
equity  against  the  said  arbitrator,  or  against  eacii  other,  as  by  such  rule  or  order, 
reference  being  tiiereunto  iiad,  will  fully  and  at  large  appear:  and  the  plaintifi'in  fact 
saith,  that  afterwarils  and  before  the  said  1st  day  of  June  aforesaid,  to  wit,  on  the 
30th  of  May  in  the  year  1(^38  aforesaid,  the  said  arbitr.itor  took  upon  himself  the  said 
arbitiation  and  reference,  and  al.so  before  the  said  1st  day  of  June,  to  wit,  on  the 
said  30th  May,  duly  made  and  published  his  award  in  writing  of  and  concerning  the 
said  premises  so  referred  to  him,  ready  to  be  delivered  to  the  said  p.irties  or  either 
of  them  requiring  the  same  ;  and  did  thereby  award,  find,  and  adjudge  tliat  the 
plaintill  had  good  cause  of  action  for,  and  was  and  is  legally  entitled  to  have,  claim, 
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and  recover  of  and  from  the  defendant,  the  sum  of  221.  lis.  9d.,  being  the  amount 
of  the  promissory  note  mentioned  in  the  pleadings  in  the  said  cause ;  and  he  did 
further  award,  order,  and  direct  that  the  defendant  should,  on  or  before  the  1st  day 
of  August  then  next,  pay  to  the  plaintiff,  or  to  whom  he  might  direct,  at  the  office  of 
Mr.  W.  C.  Chew,  of  Manchester,  his  attorney,  the  said  sum  of  221.  Us.  9d.,  together 
with  the  costs  of  the  said  action,  and  also  the  costs  of  the  said  reference  and  of  his 
awaid,  such  costs  in  the  meantime  to  be  ta.xed  by  the  proper  officer  of  the  said  Court 
of  Common  Pleas  at  Lancaster,  as  by  the  said  award,  reference  being  thereunto  had, 
will  fully  and  at  large  appear :  and  the  plaintiff  further  saith,  that  afterwards,  to  wit, 
on  the  same  daj'  and  year  aforesaid,  the  costs  of  the  said  action,  and  also  the  costs  of 
the  said  reference  and  award,  were  duly  taxed  by  the  proper  officer  of  the  said  Court,  and 
amounted  when  so  taxed  to  a  large  sura,  that  is  to  say,  the  sum  of  821.  Is.,  whereof 
the  defendant  then  had  notice  ;  yet  the  defendant  did  not  nor  would,  on  or  before  the 
said  [53]  1st  August,  at  the  office  of  the  said  W.  C.  Chew,  or  at  any  other  time  or 
place  whatsoever,  although  often  requested  so  to  do,  pay  to  the  plaintiff  the  said  sum 
of  221.  lis.  9d.  in  the  said  award  mentioned,  or  the  said  sum  of  821.  Is.,  the  costs  as 
aforesaid,  but  wholly  refused  so  to  do,  and  the  same  and  every  part  thereof  is  still  due 
and  unpaid,  whereby,  &c. 

The  defendant  pleaded,  first,  that  the  said  J.  S.  T.  G.  did  not  duly  make  and 
publish  his  award  in  writing  of  and  concerning  the  said  premises  referred  to  therein, (a) 
in  manner  and  form  as  the  plaintiff  had  above  in  that  behalf  alleged. 

The  second  plea  set  out  the  pleadings  in  the  cause  referred,  from  which  it 
appeared,  that  the  declaration  contained  a  count  on  a  promissory  note  for  221.  1  Is.  9d., 
and  also  a  count  upon  an  account  stated  for  301.  :  that  to  the  first  count,  the  defen- 
dant had  pleaded  that  he,  the  defendant,  was  induced  to  enter  into  and  make  the 
said  promissory  note  and  promise,  through  and  by  means  of  the  fiaud,  covin,  and 
misrepresentation  of  the  plaintiff  and  his  agent  and  others  in  collusion  with  him  ; 
concluding  with  a  verification  :  and  to  the  last  count  of  the  declaration,  the  defendant 
said  that  he  did  not  promise  in  manner  and  form  as  the  plaintiff  had  above  thereof 
complained  against  him.  And  the  plaintiff",  as  to  the  said  plea  of  the  defendant  to  the 
said  first  count  of  the  declaration,  said  that  the  defendant  was  not  induced  to  enter 
into  and  make  the  said  promissory  note  and  promise,  through  and  by  means  of  the 
fraud,  covin,  and  misrepresentation  of  the  plaintiff  and  his  agents,  and  others  in 
collusion  with  him  and  them,  as  in  that  plea  alleged ;  on  which  issue  was  joined  : 
the  plaintiff  also  joined  issue  on  the  plea  of  non  assumpsit.  The  plea  then  set  out  the 
award  verbatim,  and  which  corresponded  with  that  stated  in  the  declaration.  The 
[54]  arbitrator  concluded  by  awarding  as  follows: — I  do  find  and  adjudge  that  the 
plaintiff  had  good  cause  of  action  for,  and  was  and  is  legally  entitled  to  have,  claim, 
and  recover  of  and  from  the  said  defendant,  the  sum  of  221.  lis.  9d.,  being  the 
amount  of  the  promissory  note  mentioned  in  the  pleadings  in  the  said  cause ;  and  I 
do  award,  order,  and  direct,  that  the  said  defendant  shall  and  do,  "on  or  before  the  1st 
of  August  next,  pay  to  the  said  plaintiff",  or  to  whom  he  may  direct,  at  the  office  of 
Mr.  W.  C.  Chew,  of  Manchester  aforesaid,  his  attorney,  the  said  sum  of  221.  1  Is.  9d., 
together  with  the  costs  of  the  said  action,  and  also  the  costs  of  the  .said  reference, 
and  of  this  my  award,  such  costs  in  the  meantime  to  be  taxed  by  the  proper  officer  of 
the  said  (Jourt  of  Common  Pleas  at  Lancaster." 

The  plaintiff,  as  to  the  first  plea,  joined  issue ;  and  as  to  the  second  plea,  replied 
that  the  cause  of  action  of  him  the  plaintiff  against  the  defendant  on  the  said  count 
upon  the  account  stated  in  the  second  plea  set  forth,  was  upon  an  account  stated 
between  him  and  the  defendant  in  respect  of  the  same  identical  sum  of  221.  lis.  9d. 
mentioned  in  the  said  promissory  note  and  the  said  count  thereon,  in  the  said  second 
plea  also  set  forth. 

To  this  replication  there  was  a  special  demurrer,  assigning  the  following  causes, 
viz.  : — That  it  is  not  averred  with  sufficient  certainty  that  any  account  was  stated 
between  the  plaintift'  and  defendant,  as  alleged  in  the  said  count  upon  an  account 
stated  in  the  replication  mentioned,  or  that  the  said  supposed  account  was  stated  in 
respect  of  the  same  identical  sum  of  money  mentioned  in  the  said  promissory  note 
only,  and  no  other  sum  ;  or  that  any  proof  or  evidence  was  produced  or  given  before 
the  .said  J.  S.  T.  6.,  Esq.,  on  the  said  arbitration  or  reference,  of  any  such  account 

(a)  It  was  said  that  this  was  a  mistake  in  the  copy  for  the  word  "  him." 
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having  been  stated,  or  that  the  said  last-mentioned  gentleman,  in  or  by  his  said 
award,  awarded  or  decided  upon  or  in  respect  of  any  such  supposed  account  stated. 

[55]  The  plaintifl',  upon  the  trial  of  the  issue  in  fact,  proved  his  case  by  produc- 
tion of  the  rule  of  reference  and  the  award.  The  defendant  contended  that  this  was 
not  sutlicient,  and  that  the  plaintiff  was  bound  to  shew  what  was  the  matter  referred, 
without  which  he  failed  to  shew  that  the  award  was  valid.  The  objection  was  over- 
ruled, and  the  plaintiff  obtained  a  verdict ;  but  leave  was  given  to  the  defendant  to 
move  for  a  new  trial,  on  the  ground  of  the  insufficiency  of  this  evidence.  A  rule 
having  been  obtained  accordingly,  the  arguments  on  it  and  on  the  demurrer  were 
heard  together. 

Cresswell,  for  the  defendant.  The  award  is  bad,  inasmuch  as  it  does  not  dispose 
of  all  the  matters  referred.  The  matteis  referred  are,  in  effect,  an  action  on  a  promis- 
sorj'  note  and  an  action  upon  an  account  stated  ;  and  it  was  necessary  to  make  a 
determination  on  each  issue  ;  but  the  arbitrator  has  made  no  award  as  to  the  issue 
on  the  account  stated.  These  two  counts,  since  the  new  rules,  cannot  be  considered 
to  be  for  the  same  cause  of  action.  The  case  of  Doe  J.  Madlcins  v.  Horner  (3  Nev. 
&  P.  344)  applies  in  principle  to  the  present.  There  an  award  in  an  action  of  ejectment 
was  held  bad  because  it  did  not  Hnd  upon  which  of  two  demises  the  plaintiff  was 
entitled  to  recover:  and  Littledale,  J  ,  put  this  case: — "Suppose  a  reference  of  an 
action  of  assumpsit  brought  to  recover  501.  as  the  price  of  a  horse,  and  .501.  as  the 
price  of  a  bale  of  cloth  ;  an  award  that  the  plaintiff  was  entitled  to  501.  foi'  the  horse 
would  certainlv  leave  the  other  claim  for  cloth  quite  open."  So  here,  the  award  on 
the  promissory  note  would  leave  the  claim  upon  the  account  stated  quite  open. 

Martin,  conti-a.  This  case  has  been  argued  on  the  assumption  that  the  award  is 
m:vde  as  to  the  promissory  note  alone,  but  that  is  not  so.  Although  the  action 
embraced  [56]  two  issues,  yet  the  account  alleged  in  the  one  may  have  been  stated  of 
the  promissory  note  mentioned  in  the  other ;  and  that  is  averred  to  have  been  so  in 
the  replication,  and  is  so  admitted  by  the  demurrer.  The  award  does  not  say  that 
the  plaintiff  has  a  good  cause  of  action  on  the  count  on  the  promissory  note,  but  "for 
the  amount  of"  the  promissory  note.  [Lord  Abinger,  C.  B.  You  say  in  the  replica- 
tion that  it  is  the  same  sum,  but  the  arbitrator  has  not  said  so.]  The  award  is 
substantially  a  finding  on  both  issues.  A  finding  that  the  plaintiff  has  a  good  cause 
of  action,  is  a  finding  in  his  favour  on  all  the  issues:  Dicas  v.  Jay  (5  Bing.  281). 
[Parke,  B.  In  that  case  there  was  in  reality  only  one  issue ;  for  the  plea  of  the 
general  issue,  though  pleaded  to  several  counts,  was  at  that  time  considered  as  raising 
but  one  issue.  There  was  no  difficulty  in  entering  the  verdict  iis  found  by  the 
arbitrator  in  that  case  ;  it  would  be  for  the  plaintiff"  on  non  assumpsit  for  231.  1 3s.  lOd., 
the  sum  found  by  the  arbitrator.  The  rule  as  to  the  costs  of  different  issues  was  not 
then  made.]  The  case  of  lieunie  v.  Mills  (5  Bing.  N.  C  249)  is  in  favour  of  the 
plaintiff.  'J'here  Tindal,  C.  J.,  says  :  "  I  do  not  see  clearly  that  the  arbitrator  did  not 
go  into  the  matters  of  the  special  count,  or  that  his  award  is  confined  to  the  second 
count ;  "  and  Erskine,  J.,  says  :  "  The  language  of  the  award  is  as  much  applicable  to 
the  special  as  the  general  count."  Here  the  finding  is  quite  as  applicable  to  the  one 
as  the  othei'. 

Pakkk,  B.  In  that  case  there  had  been  no  application  to  set  aside  the  award,  and 
the  question  was,  in  what  way  the  Master  was  to  tax  the  costs.  The  award  would 
stand.  The  award  here  is  clearly  bad,  as  not  disposing  of  all  the  issues.  You  do  not 
state  that  the  note  was  laid  before  the  arbitrator  as  evidence  of  the  account  .stated. 
But  I  do  not  say  that  that  would  be  sufficient.  The  Court  endeavoured  to  avoid 
coming  to  a  decision  on  [57]  this  point  in  JHblien  v.  The  Marrjnis  of  Anijksm ,{(i)  liut  I 
doubt  if  they  were  correct  in  the  course  which  they  there  adopted,  because  the  party 
could  not  know  what  issues  the  arbitrator  intended  to  find.  The  defendant  must 
have  judgment  on  the  demurrer. 

The  rest  of  the  Court  conctuTcd. 

Martin  then  proceeded  to  argue  on  the  rule  for  a  new  trial.  The  reference  was  of 
the  cause,  and  nothing  appeared  as  to  the  e.xistence  of  several  counts  :  and  where  an 
award  is  produced  in  evidence  which  is  good  on  the  face  of  it,  every  intendment  must 
be  made  in  fa\our  of  its  validity,  and  no  further  proof  is  required  to  shew  its  validity, 

(a)  2  C.  &  M.  722  ;  10  Bing.  568.     See  Dudvxn-th  v.  llarrmm,  4  M.  &  \V.  432. 
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until  it  is  impeached  by  the  other  side.  [Parke,  B.  The  issue  is,  whether  there  is  a 
valid  award  of  and  concerning  the  matter  referred.  The  plea  of  "no  award"  means 
"  no  award  according  to  the  submission,"  as  was  said  by  Bayley,  J.,  in  Fisher  v.  Pimbley 
(11  East,  193).  It  means  no  valid  award.  Must  you  not  shew  the  validity  of  the 
award  in  all  things  ?]     That  must  be  presumed  until  the  contrary  is  shewn. 

Cresswell  and  Cowling,  contrk  This  is  a  declaration  upon  an  award,  which  pro- 
fesses to  be  made  of  and  concerning  the  premises  referred  ;  and  the  plea  is,  that  the 
arbitrator  did  not  duly  make  his  award  of  and  concerning  the  premises  referred  :  then 
the  issue  on  that  is,  whether  an  award  was  made  of  and  concerning  the  matters  referred. 
To  support  that  issue,  the  plaintiff'  must  shew  not  only  an  award  good  on  the  face  of 
it,  but  good  with  regard  to  the  matters  referred,  and  that  can  only  be  done  by  shew- 
ing what  were  the  matters  referred.  If  the  record  had  been  produced,  the  issues  in 
the  action,  which  were  the  subject  of  reference,  would  have  appeared,  and  the  defect 
of  the  award,  which  is  the  ground  of  this  demurrer,  would  ha\  e  [58]  been  also  an 
answer  upon  the  issue  in  fact.     The  burthen  of  proof  was  upon  the  plaintiff. 

Lord  Abinger,  C.  B.  The  Court  have  already  disposed  of  the  demurrer ;  and 
the  rule  for  a  new  trial  must  be  discharged,  as  we  think  sufficient  prima  facie  evidence 
has  been  produced  in  support  of  the  declaration.  We  are  not  to  intend  facts  for  the 
purpose  of  vitiating  an  award  ;  if  any  presumption  is  to  be  made  about  it  at  all,  it 
ought  to  be  in  favour  of  it,  rather  than  the  contrary.  The  award  may,  however,  be 
made  bad  by  evidence  dehors  tendered  on  the  part  of  those  impeaching  it,  in  the  same 
manner  as  it  would  be  competent  for  them  to  do  on  applying  to  have  it  set  aside. 
According  to  my  recollection,  it  used  to  be  the  practice,  undei'  the  old  form  of  pleading, 
when  an  award,  good  on  the  face  of  it,  was  pleaded,  to  reply  specially  matter  dehors 
the  award  which  went  to  nullify  it,  or,  if  the  award  was  bad  on  the  face  of  it, 
to  demur. 

Parke,  B.  I  have  entertained  some  doubt  as  to  what  the  plaintiff  is  required  to 
prove  in  order  to  support  this  issue ;  but,  on  the  whole,  I  am  not  disposed  to  differ 
from  the  opinion  expressed  by  my  Lord  Abinger.  I  entertain  some  doubt  whether 
the  interpretation  put  upon  the  plea  in  the  case  of  Fisher  \.  I'wihlei/  exactly  applies  to 
this  or  not?  That  was  an  action  of  debt  on  a  bond  conditioned  for  the  performance 
of  an  award,  to  which  the  defendant  pleaded  that  the  arbitrators  did  not  make  any 
such  award.  The  plaintiff'  in  his  replication  asserted  that  they  did  make  such  an  award, 
and  proceeded  to  set  out  a  portion  of  it;  and  the  defendant,  in  his  rejoinder,  having 
set  out  the  rest  of  the  award,  which  shewed  it  to  be  bad,  then  demurred  to  the  whole; 
it  was  held  to  be  no  departure  from  the  plea,  as  the  issue  in  substance  was  the  existence 
of  an  award  in  fact.  I  have  some  doubt  whether  that  principle  will  apply  in  the 
present  case,  where  there  is  an  award  e.xpresslj'  set  forth  in  the  declaration,  and  an 
issue  [59]  as  to  that  award  is  raised  by  the  plea.  If  I  am  right  in  this  impression,  of 
course  the  defendant  ought  to  have  had  a  verdict.  But  I  incline  to  think  that  there 
was  here  sufficient  prima  facie  evidence  to  shew  that  this  was  such  an  award  as  that 
which  is  described  in  the  declaration.  The  doctrine  laid  down  in  Com.  Dig.  Arbitra- 
ment (E.),  10,  and  Ingram  v.  Milnes  (8  East,  44.5),  viz.  that  the  existence  of  other 
matters  in  difference  will  not  be  assumed  to  render  it  void,  is  applicable  to  this  case. 
So  that,  even  assuming  that  the  plea  puts  in  issue  the  validity  of  the  award,  as  well 
as  the  fact  that  an  award  has  been  made  concerning  the  premises  in  dispute,  I  think 
the  plaintiff"  sufficiently  supports  that  issue  by  producing  an  award,  which  must  be 
taken  to  be  made  of  and  concerning  the  premises,  until  the  contrary  is  shewn. 

Aldkrson,  B.  I  am  of  the  same  opinion.  The  case  of  Fisher  v.  Pimbley  is  strongly 
confirmatory  of  the  view  taken  by  my  brother  Parke.  There  the  whole  award  was 
set  out  in  the  rejoinder,  and  it  appeared  not  conformable  to  the  submission,  and  con- 
sequently so  far  was  no  award  at  all,  or  at  least  none  such  as  the  law  would  recognise ; 
and  on  its  being  suggested  in  argument  in  that  case  that  the  defendant  ought  to  have 
taken  issue  on  the  award  as  stated  in  the  replication,  Bayley,  J.,  said  "he  did  not 
agree  with  the  argument,  for  there  was  such  an  award  as  that  stated  in  the  replication, 
but  not  an  award  made  conformable  to  the  submission,  and  which  would  have  appeared 
to  have  been  the  case  if  the  whole  award  had  been  truly  set  out  in  the  replication." 
If,  therefore,  the  defendant  had  gone  to  trial  on  a  traverse  of  the  replication,  it  would 
have  appeared  in  evidence  that  there  was  an  award,  and,  though  not  conformable  to 
the  submission,  the  plaintiff  must  have  had  a  verdict.  The  rejoinder  in  that  case  was 
no  more  than  saying  that  there  was  no  award  conformable  to  the  submission,  which  is 
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the  same  as  no  award  at  all.  Here  the  party  has  [60]  taken  issue  on  the  fact  of  the 
award,  satisfactory  proof  of  the  existence  of  which  has,  I  think,  been  given. 

M.VULE,  B.  In  this  case,  in  order  to  prove  the  issue  of  the  existence  of  an  award, 
the  plaintiff,  on  whom  the  onus  of  proving  it  lay,  tendered  in  evidence  the  rule  of 
court,  together  with  an  award  professing  to  be  made  of  and  concerning  the  cause 
referred  by  a  rule  of  court  made  at  such  a  time.  Can  there  exist  a  doubt  that  this 
amounts  to  a  prima  facie  case  to  shew  that  the  cause  was  referred,  and  an  award 
made  in  consequence?  I  entertain  none,  and  therefore  concur  in  thinking  that  this 
rule  ought  to  be  discharged. 

Rule  discharged. 

Harris  i:  Rydixg.  Exch  of  Pleas.  1839. — A.,  being  seised  in  fee  of  certain  lands, 
granted  the  land  to  P.,  his  heirs  and  assigns,  reserving  to  himself,  bis  heirs  and 
assigns,  "  all  aad  all  manner  of  coals,  seams  and  veins  of  coal,  iron  ore,  and  all 
other  mines,  minerals,  and  metals  which  then  were,  or  at  any  time,  and  from  time 
to  time  thereafter,  should  be  discovered  in  or  upon  the  said  premises,  &c.,  with 
free  liberty  of  ingress,  egress,  and  regress,  to  come  into  and  upon  the  premises, 
to  dig,  delve,  search  for,  and  get  &c.  the  said  mines  and  every  part  thei'eof,  and 
to  sell  and  dispose  of,  take,  and  convey  away  the  same,  at  their  free  will  and 
pleasure ;  and  also  to  sink  shafts,  &c.,  for  the  raising  up  works,  carrying  away 
and  disposing  of  the  same  or  any  part  thereof,  making  a  fair  compensation  to  P. 
for  the  damage  to  be  done  to  the  surface  of  the  premises,  and  the  pasture  and 
crops  growing  thereon  " : — Held,  that,  under  this  reservation,  A.  was  not  entitled 
to  Uike  all  the  mines,  but  only  so  much  as  he  could  get  leaving  a  reasonable 
support  to  the  surface. 

[S 
^lOOer 

(N.S.)._.,..  ._„ ..    ,...,  

H.  L.  450  ;  Taylw  v.  Slmfln,  1867,  8  B.  &  S.  247  :  Birhards  v.  Jenkins,  1868,  18  L.  T. 
437;  17  W.  R!  .30;  Hexl  v.  Gill,  1872,  L.  R.  7  Ch.  714;  Eadon  v.  Jeffco,^  1872, 
L.  R.  7  Ex.  390;  Afpden  v.  Seddwi,  1874,  L.  R.  10  Ch.  397,  n. ;  Mvndy  v.  Duke  of 
Rutland,  1882,  23  Ch.  D.  89 ;  Lave  v.  Bell,  1884,  9  A.  C.  286.] 

Case  for  negligently  working  a  mine.  The  declaration  stated,  that  before  and  at 
the  time  of  committing  the  grievances  thereinafter  mentioned,  the  plaintitV  was 
possessed  of  a  certain  messuage  and  buildings,  and  closes  of  land,  and  that  before  and 
at  the  time  when  &c.  a  certain  other  messuage  and  buildings,  &c.,  was  in  the  possession 
of  one  L.  T.  as  tenant  thereof  to  the  plaintiff,  the  reversion  thereof  then  and  still 
belonging  to  the  plaintiff;  yet  the  defendants,  well  knowing  &c.,  so  wrongfully, 
carelessly,  negligently,  and  improperly,  and  without  leaving  any  proper  or  sutHcieiit 
support  in  that  behalf,  worked  certain  mines  under  ground,  near  and  contiguous  to 
and  under  the  said  premises  so  being  in  the  possession  of  the  plaintiff,  and  the  said 
premises  the  reversion  whereof  belonged  to  the  plaintitt',  and  dug  for,  and  got  and 
moved  the  mines  [61]  and  minerals,  and  produce  thereof,  &c.,  near  to  and  contiguous 
to  and  under  the  said  messuages,  (^c,  that  by  reason  of  the  premises,  the  foundations 
of  the  said  messuages,  Arc,  were  then  greatly  weakened  and  injured,  and  the  ground 
on  which  the  same  stood,  and  the  said  closes,  greatly  swagged  and  gave  way.  [The 
declaration  then  proceeded  to  allege  other  damage.] 

The  fourth  plea,  which  was  pleaded  as  to  so  much  of  the  grievances  as  were  alleged 
to  have  been  committed  near  and  contiguous  to  and  under  the  messuages,  shewed 
that  one  Thomas  Clarke  Jervoise  formerly  owned  both  the  land  and  the  mines  under 
it ;  that  he  conveyed  away  the  land  to  one  T.  P.,  excepting  and  reserving  to  himself, 
his  heirs  and  assigns,  all  and  all  manner  of  coals,  seams  and  veins  of  coal,  iron  ore, 
and  all  other  mines,  minerals,  and  metids,  and  all  (piarries  of  lime  and  other  stone, 
of  what  nature  or  kind  soever,  which  then  were,  or  at  any  time  and  from  time  to 
time  thereafter  should  or  might  be,  discovered  in  or  upon  the  thereby  a])pointed 
premises,  or  any  part  thereof,  with  free  liberty  of  ingress,  egress,  and  regress,  to  come 
into  and  upon  the  said  therel)y  appointed,  and  granted  and  released  premises,  to  dig 
&c.  the  said  mines  \c.,  and  every  part  thereof,  and  to  sell  and  dispose  of,  take  and 
carry   away,    whatever   might    be  there   found,   at   his  or   their   respective  wills  or 
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pleasures  ;  and  also  to  sink  shafts  &c.  for  the  raising  up  woiks,  carrying  away  and 
disposing  of  the  same,  or  any  part  thereof,  making  a  fair  compensation  to  T.  P.  (the 
grantee  of  the  land)  for  the  damage  to  be  done  to  the  surface  of  the  said  premises, 
and  the  pasture  and  crops  growing  thereon.  The  plea  then  averred,  that  no  part 
of  the  said  messuages  or  buildings  were  erected  on  the  said  land  at  the  time  of  the 
grant,  and  that  the  plaintiff  was  representative  of  T.  P.  :  it  then  proceeded  to  shew 
title  in  the  defendant  as  representative  of  T.  C.  Jervoise,  and  to  allege  that  the  mines 
in  the  introductory  part  of  the  plea  mentioned  were  the  mines  excepted  by  T.  Clarke 
[62]  Jervoise  out  of  the  grant  to  T.  P.,  and  that  the  supposed  improper  working  was 
in  the  getting  and  carrying  away  by  the  defendant  of  such  mines,  without  leaving 
support  for  the  messuages  and  buildings  so  built  and  erected  on  the  said  land,  and 
not  otherwise. 

Replication,  that  the  defendant,  at  the  said  times  when,  &c.,  in  working  the  said 
mines  &c.,  could  and  might,  and  according  to  the  ordinary  and  usual  mode  of  mining 
and  getting  .such  minerals  in  the  countrj',  ought  to  have  left  support  for  the  said 
messuages  and  buildings. 

Demurrer,  assigning  for  cause  that  the  replication  does  not  confess  and  avoid,  and 
does  not  shew  that  the  grant  or  exception  in  it  was  made  with  reference  to  the  custom 
of  mining  in  the  said  country,  or  any  matter  of  law  by  which  the  words  of  the  grant 
could  be  controlled,  and  is  otherwise  bad  in  law. 

R.  V.  Richards,  in  sup]3ort  of  the  demurrer.  First,  the  exception  in  the  grant 
from  Jervoise,  the  grantor,  of  all  mines  and  every  part  thereof  under  the  land  in 
question,  was  a  reservation  of  the  right  to  take  the  whole  of  such  mines  ;  and  that 
right  could  not  be  exercised,  if  the  defendant,  who  was  Jervoise's  representative,  was 
bound  to  leave  any  part  in  order  to  form  a  prop  or  support  to  the  surface.  In 
Sheppard's  Touchstone,  100,  it  is  said,  "That  when  any  thing  is  excepted,  all  things 
that  are  depending  on  it  and  necessary  for  the  obtaining  of  it  are  excepted  also ;  as 
if  a  lessor  except  the  trees,  he  may  bring  his  chapman  to  view  them,  if  he  desire  to 
sell  them  ;  and  he  or  the  vendee  may  cut  them  and  take  them  away.  And  by  such 
an  exception,  the  lessor  will  have  the  boughs,  fruit,  herons,  and  hawks  that  breed  in 
them."  Here  it  must  be  assumed  that  the  party  was  to  do  every  thing  necessary  and 
proper  to  work  and  get  the  mines.  The  defendant  was  entitled  to  work  out  all  the 
mines,  but  he  could  not  do  so  if  he  is  obliged  to  leave  props,  which  would  be  of  coal, 
to  support  [63]  the  surface.  It  is  not  alleged  in  the  replication,  that  the  defendant 
worked  the  coals  in  contravention  of  the  powers  contained  in  the  lease.  If  the  lessees 
chose  to  alter  the  state  of  the  surface,  by  building  houses  upon  it  afterwards,  that 
could  not  affect  the  rights  which  the  defendant  or  those  under  whom  he  claimed  had 
previously  leserved  by  the  exception,  and  there  could  be  no  implied  covenant  to  leave 
support  for  such  houses.  But  secondly,  the  remedy,  if  any,  was  in  covenant,  for  the 
words  "  making  compensation  "  for  damage  done  to  the  land  in  working  the  mines 
were  a  covenant,  and  not  a  condition.  WaiTen  v.  Arthur  (Sir  T.  Jones,  205).  [Parke,  B. 
The  clause  as  to  compensation  means  for  damage  done  by  exercising  the  powers 
reserved.  This  is  case  for  working  the  mines  in  an  um  easonable  manner.  If  you 
woik  the  mine  in  an  unreasonable  manner,  it  is  not  within  the  clause.  Is  the  covenant 
to  apply  to  all  acts  whatever  done  in  getting  the  mines,  or  only  to  all  legal  acts?]  As 
the  defendant  has  a  right  to  take  these  coals,  whatever  the  injury  may  be,  it  would 
be  a  compensation  to  which  the  plaintiff  would  be  entitled  under  this  clause  ;  and 
therefore  the  proper  remedy  was  covenant.  He  also  objected  that  the  replication  was 
not  propeily  framed,  and  that  it  sought  to  engraft  terms  which  were  not  contained 
in  the  reservation  in  the  grant.  He  cited  Bmoler  v.  JVoolley  (1.5  East,  444),  Partridge 
v.  Scott  (3  M.  &  W.  220),  and  JFyatt  v.  Harrison  (3  B.  &  Adol.  871).  He  further 
objected  that  the  declaration  was  bad,  for  that  it  ought  to  have  been  trespass  and 
not  case,  inasmuch  as  the  declaration  shewed  a  prima  facie  possession  by  the  plaintiff 
of  the  mines,  as  being  in  possession  of  the  surface  of  the  land. 

Whateley,  contra.  It  has  been  argued  that  the  exception  in  this  grant  enables  the 
defendant  to  take  the  coals  in  any  manner  he  pleases  :  but  that  cannot  be  so.  In  all 
cases  [64]  of  exception  out  of  grants,  there  is  an  implied  covenant  so  to  use  the  thing 
excepted,  as  not  to  prejudice  the  grantee  in  the  enjoyment  of  the  subject-matter  of 
the  grant.  In  Shej).  Touch.  100,  in  the  passage  preceding  the  one  before  quoted, 
it  is  said  :— "The  exception  is  always  taken  most  in  favour  of  the  feoffee,  lessee,  &c., 
and  against  the  feofibr,  lessor,  &c.     And  yet  it  is  a  rule,  that  what  will  pass  bv  words 
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in  a  grant  will  be  excepted  by  the  same  words  in  an  exception."  And  in  3  Atkyns, 
136,  Willes,  C  J.,  says,  "Another  maxim  is,  that  such  a  construction  should  be  made 
of  the  words  in  a  deed  as  is  most  agreeable  to  the  intention  of  the  grantor  ;  the  words 
are  not  the  principal  things  in  a  deed,  but  the  intent  and  design  of  the  grantor." 
Now,  what  was  here  the  intention  of  the  grantor?  The  argument  on  the  other  side 
must  go  to  the  extent  that  he  had  a  right  to  get  the  mines  so  as  to  render  the  surface 
totally  useless.  But  that  never  could  have  been  the  intention  of  the  parties.  There 
was  an  implied  covenant  to  work  the  mines  in  the  usual  way.  It  must  be  necessary 
to  leave  support  for  the  surface,  whether  there  are  houses  on  it  or  not.  The  defendant 
was  therefore  bound  to  work  them  in  the  ordinary  and  usual  mode.  [Parke,  B.  It 
would  have  been  better  to  have  said  in  a  reasonable  mode,  which  your  replication 
does  not  do — it  says  the  "  ordinary  and  usual  mode."  His  Lordship  referred  to 
Pomfret  v.  Rycroft  (1  Wms.  Saund.  32"2,  n.).]  Secondly,  it  is  said  that  the  defendant 
had  a  right  to  use  every  means  he  pleased  to  get  the  mines,  paying  a  reasonable 
compensation,  and  that  this  is  a  covenant,  for  breach  of  which  an  action  of  covenant 
was  alone  maint;iinable :  but  the  meaning  of  the  clause  is,  that  he  should  pay  com- 
pensation for  necessary  injuries  to  the  crops  growing  upon  the  surface  ;  it  did  not 
contemplate  damage  arising  from  working  the  mines  in  an  improper  way.  Suppose 
he  did  not  come  upon  the  surface  of  the  land  at  all,  but  owned  the  adjoin-[65]-ing 
land,  and  sunk  a  shaft  in  his  own  land,  and  so  improperly  worked  this  mine,  could 
it  be  contended  that  he  came  within  this  clause  as  to  compensation  !  Clearly  not. 
As  to  the  declaration,  that  is  clearly  good.  Nothing  appears  on  the  face  of  it  to  shew 
that  the  plaintiH'  is  in  possession  of  the  mines,  so  as  to  oblige  him  to  sue  in  trespass 
for  an  injury  by  working  them.  The  cases  of  Wairen  v.  Arthur,  and  Partridge  v.  Scott, 
are  quite  inapplicable  to  the  present. 

Richards  replied. 

LoKD  Abingkr,  C.  B.     I  am  of  opinion  that  it  is  impossible  to  support  these  pleas, 
and  therefore  it  is  unnecessary  to  entei-  into  the  question  as  to  the  replication. 

This  is  an  action  upon  the  case,  in  which  the  declaration  charges,  that  the  defen- 
dants wrongfully  and  injuriously,  and  without  the  leave  and  license,  and  against  the 
will  of  the  plaintiff,  1»\'  themselves,  their  agents  and  servants,  so  wrongfully,  carelessly, 
negligently,  and  improperly,  and  without  leaving  any  proper  and  sufficient  support 
in  that  behalf,  worked  certain  mines  underground,  near  and  contiguous  to,  and  under 
premises  that  were  partly  in  the  possession,  and  partly  in  the  reversion  of  the  plaintiff, 
that  they  have  done  damage  to  the  houses,  garden,  and  land  of  the  plaintiff.     That 
is  the  grievance  complained  of.     In  answer  to  that,  the  defendants  put  in  two  special 
pleas.     In  the  fii'st,  they  set  forth  the  particulars  from  which  their  title  is  deduced, 
and  then  they  say  that  they  worked  the  mines,  but  did  not  leave  any  support  for  the 
houses,  and  that  the\'  were  not  bound  to  do  so.     .So  that,  upon  that  plea,  it  stands 
that  they  left  no  support  at  all.     The  second  plea,  which  applies  to  the  land,  is  to  the 
same  purport ;  and  the  case  is  therefore  brought  to  the  question,  whether  or  not,  upon 
the  conveyances  set  forth  liy  [66]  the  defendants,  they  are  justified  in  what  they  did  : 
and  Mr.  Richards  contends  that  they  are,  because,  when  their  grantor  sold  the  surface 
to  the  person  under  whom  the  plaintiff  claims,  he  reserved  to  himself  the  mines,  with 
ceitain  liberty  of  getting  them,  which  he  says  extends  to  all  the  mines  and  minerals. 
Now,  to  try  this  (piestion,  1  will  first  suppose  that  the  defendants,  or  the  person  they 
represent,  had  sold  the  estiite  to  the  plaintiff,  or  the  person  he  represents,  with  an 
exception  of  the  mines  generally,  without  anything  else.     The  exception  of  the  mines 
and  minerals  which  were  so  reserved,  would  vest  in  the  defendants  the  whole  of  the 
mines  and  minerals — all  the  property  would  have  been  vested  in  them,  but  they  would 
have  no  right  to  get  them,  except  by  the  consent  of  the  plaintiff — that  they  should 
enter  u])on  the  surface  ;  they  must  have  got  them  by  means  of  iiccess  through  other 
shafts  and  channels  with  which  the  plaintiff's  land  had  nothing  to  do.     In  that  ciise, 
supjiosing  the  reservation  were  nothing  more  than  th.it,  coulil  it  have  been  contended, 
that  because  they  had  excepted  the  mines,  and  the  whole  was  vested  in  them,  they 
could  get  every  particle  of  them  in  the  maimer  which  is  contended  for,  and  without 
leaving  support  for  the  land  above'!     Cle.-irly  not.     The  defendants'  counsel,  therefore, 
seeks  to  carry  the  right  of  the  defendants  a  step  further  In'  the  operation  of  the  words 
in  the  exception,  giving  a  right  of  ingress  upon  the  land.     Now  the  meaning  of  that 
exception  was  to  meet  the  difiiculty  the  defendants  laboured  under  of  not  being  able 
to  enter  upon  the  land  to  sink  shafts,  and  make  use  of  those  shafts  for  the  purpose 
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of  getting  their  mines.  I  think  there  is  no  new  right  reserved  thereby  more  than  the 
right  to  use  the  surface,  for  the  purpose  of  getting  the  mines ;  but  it  does  not  enable 
them  to  get  them  to  a  greater  extent,  or  in  a  manner  unusual  and  improper,  so  as 
to  prejudice  the  surface  of  the  land.  I  cannot  therefore  [67]  see  how  the  exception 
relied  upon  by  the  defendants  at  all  assists  their  argument.  That  exception  was 
rendered  necessary  by  parting  with  the  surface  of  the  land  ;  it  applies  to  the  liberty 
the  grantor  has  of  going  upon  the  surface,  and  does  not  apply  to  the  right  he  has 
below.  A  compensation  is  to  be  paid  for  the  use  of  that  liberty,  and  the  covenant 
to  pay  for  damage  is  co-extensive  with  the  lilierty  he  is  to  use  by  that  exception  ;  but 
it  does  not  go  beyond  it,  and  it  is  in  no  respect  a  bar  to  an  action  on  the  case  brought 
for  the  improper  mode  of  taking  the  coal  away.  That  being  so,  I  do  not  see  that  the 
plea  furnishes  any  answer  at  all,  for  the  declaration  states  that  the  mines  were  worked 
carelessly,  negligently,  and  improperly,  without  leaving  sufficient  support,  and  the 
plea  does  not  allege  "that  the  defendants  did  leave  a  sufficient  support,  or  that  they 
worked  the  mines  consistently  with  the  usage  in  that  respect,  or  in  a  reasonable  and 
proper  manner,  such  as  is  used  in  working  mines.  The  usage  is  only  evidence  of 
what  is  reasonable,  and  the  replication,  stating  evidence,  instead  of  replying  to  the 
plea,  is  for  that  reason  bad.  But  the  plea  is  no  answer,  because  it  does  not  set  forth 
any  sufficient  ground  to  ju.stify  the  defendants  in  working  the  mines  in  such  a  manner 
as  not  to  leave  sufficient  support  for  the  land  above,  which  is  alleged  by  the  declara- 
tion to  be  a  careless,  negligent,  and  improper  mode  of  working  them.  If,  as  I  stated 
before,  the  exception  weie  general  without  permission  to  enter  upon  the  land  for  the 
purpose,  and  that  exception  would  not  give  the  grantor  the  privilege  of  taking  the 
whole  of  the  coal  away,  so  neither  will  this  exception,  which  gives  him  the  liberty  of 
coming  upon  the  land,  give  him  a  right  to  take  away  the  coal  in  a  careless,  negligent, 
or  improper  way  ;  it  only  gives  him  a  right  to  enter  upon  the  land,  to  take  the  coal 
in  a  reasonable  manner.     I  think,  therefore,  that  both  these  pleas  are  bad. 

[68]  Pakke,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment 
This  is  an  action  brought  against  the  defendants  for  two  injuries  ;  one  is  for  "  wrong- 
fully, carelessly,  negligently,  and  impioperly,  and  without  leaving  any  sufficient  and 
proper  supports  in  that  behalf,  working  certain  mines  underground,  near  and  con- 
tiguous to  and  under  a  certain  dwelling-house,  garden,  and  land,  in  the  possession 
of  the  plaintiff;"  and  then  there  is  a  similar  charge  for  a  like  wrongful  act,  and 
injuring  thereby  a  dwelling-house  &c.,  which  was  in  the  possession  of  a  tenant  of  the 
plaintiff.  To  this  declaration  there  are  two  special  pleas  ;  one  relating  to  the  dwelling- 
houses,  and  the  other  to  the  land  included  in  the  declaration ;  and  the  substance  of 
these  pleas  is,  that  there  was  at  one  time  a  unity  of  title  to  the  land  on  which  the 
premises  were  built,  and  of  the  mines  under  those  houses  and  gardens,  and  then  there 
was  a  grant  by  the  owner  of  both,  reserving  to  himself  the  mines,  and  a  right  to  get 
them.  The  plea  then  deduces  the  title  to  the  surface  to  the  plaintiff',  and  deduces 
the  title  to  the  mines,  and  the  right  to  get  them,  to  the  defendants  ;  and  then  it  states, 
"  that  the  defendants  did  get  the  mines,  and  that  the  alleged  improper  working  of 
the  mines  and  minerals,  in  the  introductory  part  of  this  plea  mentioned,  was  and  is 
the  getting  and  carrying  away  by  the  defendants  of  the  said  last-mentioned  mines  and 
minerals,  without  leaving  support  for  the  said  messuages,  dwelling-houses,  shops,  and 
out-houses,  in  the  said  declaration  mentioned,  so  built  and  erected  on  the  said  lands 
therein  mentioned  as  aforesaid,  and  not  otherwise."  There  is  a  similar  plea  as  to  the 
gardens  and  lands,  in  which  the  defendants  state  "  that  the  alleged  improper  working 
was  their  not  leaving  proper  and  sufficient  support  for  the  houses,  gardens,  and  lands." 
To  each  of  these  pleas  there  is  a  replication  ;  stating  that  the  defendants  "  could  and 
might,  and,  according  to  the  or-r69]-dinary  and  usual  mode  of  mining  and  getting  such 
miiieials  in  the  county  aforesaid,  ought  to  have  left  support  for  the  said  messuages 
and  dwelling-houses,  shops  and  out-houses,  [and  gardens  and  lands]  in  the  pleas  and 
in  the  declaration  mentioned."  To  these  replications  there  is  a  demurrer.  It  seems 
to  me  that  we  may  at  once  dismiss  the  replications,  for  they  are  clearly  bad.  If  the 
law  reserves  the  right  to  get  mines  in  a  reasonable  manner,  the  substance  of  the 
replications  ought  to  have  been,  that  they  were  not  got  in  a  reasonable  maimer,  and 
the  ordinary  and  usual  mode  of  getting  them  would  be  evidence,  though  not  conclusive, 
of  what  was  reasonable.  All  that  the  law  gives  the  grantor  b}'  virtue  of  the  exception, 
would  be  a  reasonable  mode  of  getting  the  mines  and  minerals ;  he  would  not  be 
bound  to  get  them  according  to  the  ordinary  and  usual  mode  of  mining,  even  at  the 
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time  the  reservation  took  place,  unless  that  was  the  reasonable  and  proper  mode — 
certainly  not  according  to  any  variations  that  might  take  place  in  the  mode  of  getting 
mines  in  the  particular  county.  Both  these  replications,  therefore,  stating  that  at  the 
time  of  the  injury  complained  of,  (not  at  the  time  of  the  reservation),  the  defendant's 
mode  of  working  the  mines  was  not  the  ordinary  and  usual  one,  are  clearly  bad.  The 
next  question  is,  whether  the  pleas  are  good  ? — I  think  they  are  both  bad  ;  upon  this 
ground,  that  they  do  not  bring  the  defendants  within  the  limits  or  terms  upon  which 
they  were  entitled  to  work  these  mines,  according  to  the  true  construction  of  this 
indenture,  by  which  the  surface  was  granted  to  the  person  under  whom  the  plaintiff 
claims.  That  question  depends  upon  the  terms  of  the  indenture,  which  are  these — 
the  surface  is  granted  to  a  person  of  the  name  of  Pershouse,  his  heirs  and  assigns  for 
ever,  "excepting  and  reserving  out  of  the  said  appointment,  unto  him  the  said  Thomas 
Clark  Jervoise,  his  heirs  and  assigns,  all  and  all  manner  of  coal-seams  and  veins  [70] 
of  coal,  iron  ore  and  all  other  mines,  minerals  and  metals,  and  all  quarries  of  lime  and 
other  stone  of  what  natuie  and  kind  soever  which  then  were  or  at  anj'  time  and  from 
time  to  time  thereafter  should  or  might  be  discovered  in  or  upon  the  said  thereby 
appointed  premises,  or  any  part  thereof,  with  free  liberty  of  ingress,  egress,  and 
regress  to  and  for  the  said  T.  C.  Jervoise,  and  his  and  their  agents,  servants,  and 
workmen,  and  all  others  to  be  by  him  or  them  the  said  T.  C.  Jervoise,  his  heirs  or 
assigns,  authorized  to  come  into  and  upon  the  said  thereby  appointed,  granted,  and 
released  premises,  and  every  or  any  part  thereof,  to  dig,  delve,  work  for,  search,  get 
up,  dress  and  make  merchantable  the  said  mines,  metals  minerals,  coals,  and  quarries 
of  lime  and  other  stone  and  everv  part  and  parcel  thereof,  and  to  sell  and  dispose  of, 
take  and  carry  away  whatever  might  be  there  found,  at  his  or  their  respective  wills 
and  pleasures."  There  is  afterwards  a  clause  for  compensation,  certain  powers  having 
first  been  given  with  respect  to  the  surface — upon  the  effect  of  which,  when  we  come 
to  look  at  it,  I  think  there  cannot  be  any  doubt.  The  present  question  however  is, 
what  is  the  meaning  of  this  reservation  ?  The  rule  of  law  is  that  a  reservation  is  to 
be  construed  strictly  ;  still,  however,  it  would  reserve  to  the  grantor  all  that  was  not 
conveyed  by  the  grant,  provided  the  meaning  and  intention  of  the  parties  be  clear. 
What  then  is  the  meaning  and  intention  of  the  parties  here]  It  is  clearly  the 
meaning  and  intention  of  the  grantor,  that  the  surface  shall  be  fully  and  beneficially 
held  and  enjoyed  by  the  grantee,  he  reserving  to  himself  all  the  mines  and  veins  of 
coal  and  iron  ore  below.  By  reasonable  intendment,  therefore,  the  grantor  can  be 
entitled  under  the  reservation  only  to  so  much  of  the  mines  below  as  is  consistent  with 
the  enjoyment  of  the  surface  according  to  the  true  intent  of  the  parties  to  the  deed, 
that  is,  he  only  reserves  to  himself  so  much  of  the  mines  and  minerals  as  could  be  got, 
[71]  leaving  a  rciisonable  support  to  the  surface.  That  is  the  true  construction  of 
this  deed,  in  order  to  make  it  operate  according  to  the  intention  of  the  parties.  It 
never  could  have  been  in  their  contemplation  that,  by  virtue  of  this  reservation  of  the 
mines,  the  grantor  should  be  entitled  to  take  the  whole  of  the  coal  and  let  down  the 
surface,  or  injure  the  enjoyment  of  it ;  it  is  very  like  the  case  of  the  grant  of  an  upper 
room  in  a  house,  with  the  reservation  by  the  grantor  of  a  lower  room,  he  undertaking 
not  to  do  anything  which  will  derogate  from  the  right  to  occupy  the  upper  room  ; 
and  if  he  were  to  remove  the  supports  of  the  upper  room,  he  would  be  liable  in  an 
action  of  covenant ;  for  the  grantor  is  not  entitled  to  defeat  his  own  act  by  taking 
away  the  underpinnings  from  the  upper  room.  So  in  this  case,  he  would  be  acting  in 
derogation  of  his  grant,  if  he  were  to  take  away  the  whole  of  the  coal  below,  he 
having  granted  the  use  of  the  surface  to  the  grantee.  If  that  is  the  true  construction 
of  the  reservation  and  power,  the  defendant  ought  to  have  stilted  in  his  plea  that  he 
took  the  coal  he  did  take,  leaving  a  reasonable  support  for  the  surface  in  the  state  it 
was  at  the  time  of  the  grant.  It  becomes  unnecessary  to  itHjuire  whether  or  not  he 
was  bound  to  leave  support  for  an  additional  superincumbent  weight  upon  the  surface  ; 
probably  he  would  not  be  ;  but  this  plea  is  clearly  bad,  because  the  defendants  do  not 
assign  that  in  taking  away  the  coal  they  did  leave  a  sufficient  sujjport  for  the  surface 
in  its  then  state.  I  think  the  plea  is  bad  in  that  respect ;  the  defendants  do  not 
bring  themselves  within  the  legal  construction  of  the  indenture,  or  within  those  terms 
which  the  law  implies  to  eftectuate  the  intention  of  the  parties. 

Then,  as  to  the  compensation  clause  ;  it  seems  to  me,  upon  the  true  construction 
f)f  the  covenant,  that  the  provision  applies  only  to  the  exercise  of  rights  upon  the 
surface ;  but  supposing  it  were  otherwise,  and  it  applied  to  [72]  any  injury  of  this 
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sort  done  by  getting  the  minerals  below  in  an  improper  manner,  not  authorized  by 
the  power,  all  that  can  be  said  to  it  is,  that  it  only  gives  an  action  of  covenant  by  the 
covenantee  against  the  covenantor,  as  well  as  any  other  remedy  he  might  have  for  the 
acting  in  that  respect  without  being  authorized  so  to  do  by  the  power.  It  is  a 
cumulative  remedy  ;  it  does  not  take  away  the  remedy  he  would  have  by  law,  if  the 
party  was  not  justified  in  doing  the  act  by  the  power,  but  gives  him  an  additional 
remedy.  It  cannot  be  contended  that  the  covenant  for  compensation  is  to  extend  the 
power ;  and  therefore  the  question  is,  whether  the  defendants  were  justified  by  the 
power  given  before  1  If  they  are,  they  have  a  good  defence;  if  not,  whether  the 
plaintiff  might  have  brought  an  action  of  covenant  or  not,  the}'  are  liable  to  an  action 
upon  the  case  for  such  damages  as  he  has  sustained  by  the  unauthorized  act  of  the 
defendants. 

We  are  now  come  to  the  question  which  has  been  raised  upon  the  declaration. 
We  are  to  assume  that  the  question  arises  upon  general  demurrer :  and  supposing 
there  is  an  objection  to  the  plaintiff's  claim  upon  the  ground  of  its  being  founded  in 
trespass,  and  not  in  an  action  upon  the  case,  the  general  demm-rer  is  too  large  ;  for 
although  for  an  injury  to  the  dwelling-house  in  the  plaintiff's  possession,  by  working 
the  mines  under  the  plaintiff's  soil,  the  action  ought  to  be  trespass,  and  not  case,  this 
action  being  also  for  an  injury  to  the  reversion,  and  the  demurrer  being  too  large,  the 
consequence  is  that  it  must  be  overruled.  But  the  damages  having  heen  assessed,  it 
may  be  said  that  we  are  to  take  notice  of  the  whole  record.  I  do  not  think  we  are, 
but  if  we  were,  I  do  not  think  it  follows  that  the  declaration  is  bad  ;  the  mines  being 
under  the  plaintiff's  soil,  are  only  his  property  piima  facie,  and  after  verdict  we  should 
intend  that  the  injury  committed  in  the  mines  below  was  in  mines  which  did  not 
belong  to  the  plaintiff.  In  that  respect,  [73]  this  case  differs  from  one  in  which  we 
granted  a  rule  this  term.  That  was  a  case  for  putting  shores  upon  the  plaintiff's  close, 
of  which  it  was  stated  he  was  in  possession  :  here  the  mines  were  worked  below  the 
plaintiff's  close,  and  may  or  may  not  have  been  in  the  plaintiff's  possession  ;  and  after 
verdict  we  should  intend  that  the  mines,  although  under  the  plaintiffs  close,  did  not 
belong  to  him.     For  these  reasons,  I  think  the  declaration  is  perfectly  good. 

Alderson,  B.  It  seems  to  me  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court  I  think  the  replication  is  bad,  because  it  has  rather  pleaded  evidence  than 
that  which  would  be  the  legal  result  of  the  evidence ;  and  the  pleas  are  bad,  because 
the  defendants  have  not  averred  that  they  have  done  such  acts  as  were  justified  by 
the  reservation  upon  which  they  rely.  It  appears  that  Mr.  Jervoise  was  entitled 
both  to  the  mines  and  the  land  above,  and  that  he  granted  away  the  land  above, 
excepting  out  of  the  grant  the  mines,  which  would  otherwise  have  passed  under  the 
conveyance  of  the  laud,  and  reserving  to  himself  also  the  power  of  entering  upon  the 
surface  of  the  land  which  he  had  granted  away,  in  order  to  do  such  acts  as  might  be 
necessary  for  the  purpose  of  getting  the  mines  which  he  had  excepted  out  of  the  grant, 
he  being  obliged  to  make  compensation  for  entering  upon  the  land  and  doing  those 
acts.  The  case  therefore  stands  thus  :  here  are  two  persons,  one  who  has  the  land 
above— one  who  has  the  mines  below,  with  the  power  of  getting  those  minerals  ;  they 
are  each  to  enjoy  their  right  of  property,  and  each  is  to  act  in  respect  of  those  rights 
of  property,  upon  the  maxim  that  he  is  to  use  his  own  property  so  as  not  to  injure 
his  neighbour.  Then  the  question  is,  whether  the  grantor  is  not  to  get  the  minerals 
which  belong  to  him,  and  which  he  has  reserved  to  himself  the  right  of  getting,  in 
that  reasonable  and  ordinary  mode  in  which  he  would  be  authorized  to  get  them, 
provided  he  leaves  a  proper  support  for  the  land  which  [74]  the  other  party  is  to 
enjoy  1  It  appears  to  me  that  that  is  the  reasonable  construction  of  the  exception, 
and  the  reasonable  adjustment  of  the  rights  of  the  parties  derived  out  of  that  excep- 
tion. Such  being  the  right  of  the  defendants,  in  order  to  answer  the  complaint  of 
the  plaintiff",  who  charges  them  with  carelessly,  negligently,  and  impropeily  working 
the  mines  below,  they  have  to  shew  that  they  have  worked  the  mines  in  conformity 
with  that  exception  ;  that  is  to  say,  in  the  reasonable  and  ordinary  mode  of  working 
mines,  getting  all  the  coal  they  could,  or  to  which  they  were  entitled,  in  the  ordinary 
mode.  Probably  the  other  coal  remains  their  property,  though  they  cannot  get  it. 
If  the  injury  the  plaintiff'  has  sustained  does  not  arise  from  their  having,  with  the 
means  they  were  entitled  to  avail  themseh'es  of,  got  the  coal  in  a  I'easonable  and 
ordinary  manner,  they  ought  to  have  averred  that ;  the  plea  is  bad  for  want  of  that 
averment,  and  the  defendants  probably  have  not  made  that  averment  because  they 
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could  not  make  it  with  truth.  Then  as  to  the  objection  made  to  the  declaration,  it 
appears  to  me  the  answer  my  Brother  Parke  has  given  to  it  is  quite  sufficient,  viz. 
that  though  the  grant  of  the  land  would  be  prima  facie  a  conveyance  of  the  mines 
also,  on  this  declaration,  it  is  not  necessary  for  us  to  conclude  that  the  mines  the 
defendants  have  been  getting  are  the  pioperty  of  the  plaintiff  which  passed  with  the 
land  belonging  to  him,  and  therefore  the  declaration  is  prima  facie  good  :  and  the 
declaration  being  good,  and  the  pleas  bad,  the  result  is,  that  the  judgment  must  be 
for  the  plaintifl'. 

Maule,  B.  I  am  also  of  opinion  that  the  judgment  must  be  for  the  plaintiff.  It 
appears  to  me  that  the  replication  is  bad,  because  it  merely  alleges  "  that  the  defen- 
dants could  and  might,  and  according  to  the  usual  mode  of  mining  and  getting  such 
minerals  in  this  county,  ought  to  have  left  support  for  the  messuages,"  &c.  I  do  not 
think  any  such  doctrine  can  be  implied,  provided  the  party  had  worked  the  [75] 
mines,  as  he  might  do  consistently  with  that  allegation  of  the  custom  of  the  country, 
in  a  reasonable  and  proper  way  ;  and  therefore  I  do  not  think  the  replication  is 
sustainable  ;  but  I  think  the  declaration  is  good,  and  therefore  the  plaintiff  is  entitled 
to  judgment.  A  question  has  been  raised,  whether  the  declaration  ought  not  properly 
to  be  in  trespass,  in  respect  of  a  poition  of  the  subject-matter,  that  is,  with  respect  to 
the  working  of  the  mines  that  were  under  the  land  and  the  house  in  the  possession 
of  the  plaintiff'.  The  allegation  in  the  declaration  is,  "  That  the  plaintiff'  was  lawfully 
possessed  of  a  certain  messuage  and  dwelling-house,  shops,  and  out-houses,  and  certain 
gardens  and  closes  of  land  with  the  appurtenances,  in  which  he  carried  on  the  business 
of  a  butcher ; "  and  then  it  states  that  the  defendants  wrongfully  worked  some  mines 
under  that  dwelling-house  and  gardens."  I  do  not  think  that  is  a  mode  of  stating 
that  the  mines  are  in  the  plaintilf's  possession.  If  it  were  necessary  to  allege  that  the 
mines  weie  the  property  of  the  plaintiff,  alleging  that  he  was  posses.sed  of  a  house  and 
garden  above  the  mines,  would  not  be  a  sufficient  allegation  that  he  was  possessed  of 
the  mines.  I  think,  therefore,  there  is  no  allegation  of  the  possession  of  the  mines 
in  this  declaration  ;  so  that  case  is  the  proper  form  of  action,  and  the  declaration  is 
good.  The  plea  I  think  is  bad,  because  in  it  the  defendants,  in  effect,  say  they  are 
the  owners  of  the  mines,  together  with  the  liberty  of  going  upon  the  surface  of  the 
ground,  which  belongs  to  the  plaintiff',  and  doing  acts  necessar}'  for  getting  the  mines. 
Now  it  has  not  been  very  distinctly  stated  whether  the  defendants  rely  simply  upon 
their  right  of  property  in  the  mines,  and  insist  that  what  they  have  done  was  in 
exercise  of  their  right  of  property  in  the  mineral  subtracted,  or  whether  it  was  done 
under  the  right  expressly  reserved  to  them  in  the  covenant.  I  think  the  covenant  or 
stipulation,  giving  them  the  power  to  go  upon  the  plaintiff's  land,  and  providing  [76] 
that  they  are  to  make  compen.sation  for  it,  applies  merely  to  acts  done  upon  the 
surface  of  the  land,  that  is,  disturbing  the  surface  by  digging,  sinking  shafts,  and  so 
an  ;  all  those  things  they  are  authorized  to  do,  but  not  absolutely,  onlj-  conditionally 
upon  making  compensation  ;  and  that  liberty  has  nothing  to  do  with  the  right  of 
getting  the  mines,  which  may  be  taken  to  be  done  on  this  occasion  without  breaking 
the  plaintiff''s  soil ;  but  their  right  to  get  the  mines  is  the  right  of  the  mine-owners, 
as  against  the  owner  of  the  land  which  is  above  it.  That  right  appears  to  me  to  be 
very  analogous  to  that  of  a  person  ha\ing  a  room  in  a  house  over  another  man's  room, 
or  an  acre  of  land  adjoining  another  man's  acre  of  land  ;  though  the  latter  has  the 
exercise  of  ownership  over  the  whole,  (for  I  agree  that  Mr.  Jcrvoise  reserved  to  him- 
self the  exercise  of  ownership  over  every  portion  of  this  land,  and  might  and  was  the 
fit  person  to  bring  trespass  against  a  third  person  who  might  do  the  wrongful  act 
which  the  defendants  here  have  done),  yet  his  rights  over  his  exclusive  property  are 
not  unlimited,  but  are  limited  by  the  dut}^  of  so  using  it  as  not  to  do  any  damage  to 
the  property  of  another  person.  Now  here  the  declaration  alleges  that  the  defendants 
did  use  their  property  in  such  a  way  as  to  do  damage  to  the  plaintiff.  The  pleas  admit 
that  they  did  that,  and  state  matter  for  which  I  think  there  is  no  excuse  shewn  :  I  am 
of  opinion,  therefore,  that  both  the  pleas  are  bad,  and  that  the  judgment  ought  to  be 
for  the  plaintiff. 

1'akke,  B.,  added — I  do  not  mean  to  say  that  all  the  coal  does  not  belong  to  the 
defendants,  but  that  they  cannot  get  it  without  leaving  sufficient  support.  There  is 
no  doubt  they  are  the  proper  parties  to  bring  an  action  of  trespass,  if  any  body  else 
were  to  come  and  get  the  coal. 

Judgment  for  the  plaintiff. 
Ex.  Div.  vii. — 2 
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[77]  Evans  v.  Jones.  Exch.  of  Pleas.  1839. — A  wager  as  to  the  conviction  or 
acquittal  of  a  prisoner  on  trial  on  a  criminal  charge,  is  illegal,  as  being  against 
public  policy. 

[S.  C.  2  H.  &  H.  67  ;  8  L.  J.  Ex.  17.3 ;  3  Jur.  318.] 

Assumpsit.  The  declaration  stated,  that  before  and  at  the  time  of  the  making 
of  the  promise  of  the  defendant  thereinafter  mentioned,  one  Thomas  William.s,  Esq. 
had  gone  and  been  taken  in  custody,  to  wit,  from  Carnarvon  to  London,  and  had  been 
arraigned  and  indicted  on  a  chai-ge  of  having  feloniousl}'  uttered  a  certain  forged 
will  and  testament,  and  two  forged  codicils  ;  and  the  said  Thomas  Williams  was,  at 
the  time  of  making  the  said  promise  of  the  defendant,  on  his  trial  at  a  general 
Session  of  Oyer  and  Terminer  of  our  lady  the  Queen,  holden  for  the  jurisdiction  of 
the  Central  Criminal  Court,  at  Justice  Hall,  in  the  Old  Bailey,  in  the  city  of  London, 
and  the  .said  Thomas  Williams  was  then  also  charged  with  and  indicted  for  feloniously 
forging  a  certain  will  and  testament,  and  also  charged  with  and  indicted  for  feloniously 
forging  a  certain  codicil  ;  on  which  last -mentioned  charges  and  indictments  tlie  said 
Thomas  Williams  was  about  to  be  tried  by  the  country  at  the  said  Session  of  03'er  and 
Terminer  :  and  thereupon,  to  wit,  on  the  10th  day  of  April,  1838,  a  certain  discourse 
.arose  between  the  plaintiff  and  the  defendant  with  reference  to  the  said  Thomas 
Williams,  and  the  said  charges  and  accusations  against  him  ;  and  thereupon  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  then  promised  the  defendant  to  pay  him  one  shilling,  if 
the  said  Thomas  Williams  should  not  ever  return  to  Carnarvon,  but  should  be  ti'ans- 
ported,  he,  the  defendant,  promised  the  plaintiff  to  pay  him  101.,  if  the  said  Thomas 
Williams  should  not  be  transported,  and  should  return  to  Carnarvon.  And  the 
plaintiff' in  fact  saith,  that  after  the  making  of  the  said  promise  of  the  plaintiff  and 
of  the  defendant,  to  wit,  on  the  day  and  year  [78]  last  aforesaid,  the  said  Thomas 
Williams  was,  at  the  said  Session  of  Oyer  and  Terminer,  by  jurors  in  that  behalf 
respectively  duly  impanelled,  returned,  and  sworn,  found  not  guilty  of  the  said 
matters  and  offences  so  charged  upon  him  as  aforesaid,  or  any  of  them,  and  was 
then  duly  acquitted  and  discharged  of  the  said  premises,  as  by  the  record  thereof 
remaining  in  the  said  Central  Criminal  Court  more  fully  appears :  and  the  plaintiff 
saith,  that  the  said  Thomas  Williams  was  not  then  or  at  any  other  time  transported, 
or  sentenced  so  to  be,  on  account  of  the  said  charges  or  any  of  them,  or  of  any  other 
matter  or  cause  ;  and  that  he  the  said  Thomas  Williams  did,  after  the  making  of  the 
said  promise  of  the  defendant,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  1st  of  May,  1838,  return  to  Carnarvon  aforesaid  ;  of  all  which  the  defendant 
afterwards,  to  wit,  on  &c.  had  notice,  and  was  then  requested  by  the  plaintiff  to  pay 
him  the  .said  sum  of  101.,  according  to  the  said  defendant's  promise;  and  the  said 
plaintiff  saith,  that  although  afterwards,  and  after  the  said  notice  and  request,  a 
reasonable  time  for  the  defendant  to  pay  the  said  sum  of  101.  elapsed  before  the 
commencement  of  this  suit,  yet  &c.     [Breach,  in  non-payment  of  that  sum.] 

General  demurrer,  and  joinder  in  demurrer. 

Cowling,  in  support  of  the  demurrer.  The  declaration  is  bad,  being  founded  on 
a  wager  which  is  illegal  and  void,  as  being  contrary  to  public  policy,  in  giving  an 
interest  to  pervert  the  proceedings  of  a  Court  of  Justice.  A  wager  of  this  nature, 
on  the  conviction  or  acquittal  of  a  party  under  trial  for  felony,  must  have  an  injurious 
tendency,  since  the  parties  to  the  wager  might  be  induced  to  procure  false  testimony 
agaiiist  or  for  the  prisoner,  or  to  use  improper  influence  with  the  witnesses  and  the 
jury.  There  are  several  instances  where  wagers  have  been  held  void  as  [79]  being 
contrary  to  public  policy.  Thus,  in  Allen  v.  Hearn  (1  T.  K  .56),  wagers  between 
voters  at  an  election,  as  to  the  result  of  the  poll,  were  held  illegal.  Lord  Mansfield 
there  says : — "  A  gaming  contract  should  not  be  encouraged,  if  it  has  a  dangerous 
tendency.  What  is  so  easy  as  in  a  cuse  where  a  bribe  is  intended  as  to  lay  a  wager? 
It  is  difficult  to  prove  that  the  wager  makes  him  give  a  contrary  vote  to  what  he  would 
otherwise  have  done  ;  but  still  it  is  a  colour  for  bribery.  It  has  an  influence  on  his 
mind  :  therefore,  in  the  case  in  Cowper,(i)  if  the  wager  had  been  laid  with  a  lord  of 

(b)  Eeferring  to  Jmies  v.  Randall,  Cowper,  729. 
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Parliament  or  a  Judge,  it  would  have  been  void  from  its  tendency,  without  con- 
sidering whether  a  bribe  was  really  intended  or  not."  Here  the  wager  might  be 
really  a  bribe  ;  it  is  frequently  impossible  to  prove  the  real  nature  of  such  a  wager, 
and  the  difficulty  of  proving  that  .should  not  be  thrown  on  the  defendant.  So,  in 
Harllei/  v.  Rice  (10  East,  2.!),  a  wager  that  one  of  the  parties  would  not  marry  within 
a  specified  number  of  years  was  held  to  be  void  ;  and  in  GUhcrt  v.  Siih'S  (16  East,  150), 
a  wager  on  the  duration  of  the  life  of  Napoleon  Bonaparte,  at  a  time  when  his 
probable  as.sassination  was  the  subject  of  speculation,  was  held  void  as  having  an 
injurious  tendency.  Again,  in  Da  Costa  v.  Jones  (Cowper,  729),  a  wager  on  the  sex 
of  the  Chevalier  D'Eon  was  held  to  be  illegal  and  void,  after  full  consideration  of  the 
general  law  of  wagers.  Perhaps  the  case  of  Jones  v.  Randall  (Cowper,  37)  may  be 
relied  upon  by  the  plaintiff";  but  it  is  distinguishable.  That  was  a  wager  as  to  whether 
a  decree  of  the  Court  of  Chancery  would  be  icversed  on  appeal,  and  was  held  not  to 
be  illegal :  but  there  the  facts  were  ascertained  at  the  time  the  wager  was  laid, 
whereas  here  they  are  not.  I'esides,  the  Court  saw  clearly  that  the  persons  who 
made  the  [80]  wager  had  no  power  to  influence  the  decision,  because  they  were 
neither  peers  nor  judges ;  but  how  can  the  Court  know  that  either  of  these  parties 
might  not  be  a  mateiial  witness  on  the  trial  of  the  prisoner,  if  he  thought  proper,  and 
so  influence  his  conviction  or  acquittal  \ 

Jervis,  contra.  Wagers  di-scountenaneed  by  the  law  are  divided  into  two  classes. 
There  are  some  which  a  Judge  may  refuse  to  try,  as  unlawful  and  improper  ;  as  in 
Thornton  v.  Tlmckeray  (2  Y.  &  J.  156);  and  others  which  are  held  illegal  as  being 
against  public  policy  :  but  this  belongs  to  neither  of  those  classes.  [Lord  Abinger,  C.  B. 
The  first  class  of  cases  is  exploded.  Parke,  B.  The  Judge  is  bound  to  try  them  at 
some  time,  though  he  may  postpone  them  until  after  eases  of  more  importance  have 
been  tried.]  It  is  said  that  the  tendenc}'  of  this  wager  was  to  give  the  paities  to 
it  an  improper  interest  in  the  result  of  the  trial,  and  that  they  might  be  induced  to 
resort  to  improper  means  to  influence  the  verdict.  But  the  law  will  not  presume 
illegal  conduct  in  any  one  ;  and  theie  is  here  no  direct  interest  whatever.  Such  a 
wager  as  this  would  not  aftect  the  competency  of  either  party  as  a  witne-ss  on  the 
trial.  [Lord  .\binger,  C.  B.  Perhaps  not;  but  it  would  go  to  his  ciedit,  which  is 
worse.]  The  cases  cited  are  not  applicable.  Allen  v.  Jleani  was  put  upon  the  ground 
that  the  bet  declared  on  was  in  truth  given  as  a  bribe  to  the  voter, — as  a  distinct 
illegality  ;  and  the  wager  in  Harllei/  v.  Rke  was  in  restraint  of  marriage,  and  therefore 
void.  The  case  of  U'aile  v.  Jones  (1  Bing.  N.  C.  G5() ;  1  Scott,  730;  affirmed  on  error, 
5  Bing.  N.  C.  341)  is  strongly  in  favour  of  the  plaintiff'.  There  a  man,  in  con.sidera- 
tion  of  certain  payments,  covenanted  to  execute  a  deed  of  separation  from  his  wife ; 
and  the  question  was,  whether  the  instrument  was  valid  or  not.  [81]  All  the  above 
cases  were  cited,  and  the  Court  held  it  to  be  valid.  It  is  submitted  that  nothing 
sufficient  appears  to  make  this  wager  void  as  being  against  public  policy.  The  Coin-t 
ought  not  to  speculate  on  the  indirect  motives  of  the  parties. 

Cowling,  in  reply,  was  stopped  by  the  Court. 

LoKD  AiiiNCiKH,  C.  I'.  On  the  principle  of  the  cases  wliicli  have  been  decided 
since  Jones  v.  Rawlall,  the  Court  is  not  only  warranted,  but  compelled,  to  say  that 
this  wager  is  illegal  and  void.  No  man  has  a  right  to  acquire  by  his  own  act  an 
interest  in  interfering  with  the  procceilings  of  courts  of  justice,  more  especially  of 
criminal  justice,  in  which  a  man  is  bound  honestly  to  declare  all  he  knows  relative 
to  the  ease  in  the  course  of  adjudication.  Here  the  party  had  acquired  by  the  wager 
a  direct  interest  in  procuring  the  conviction  of  the  prisoner  ;  and  although  it  is  impos- 
sible to  .say  in  what  precise  manner  an  improper  biiis  may  be  exerted,  or  whether  it 
will  have  any  effect  or  not,  yet  the  very  tendency  of  his  mind  to  act  in  such  a  way 
as  to  pervert  the  course  of  justice,  is  a  sufficient  foundation  for  the  illegality  of  such 
wagers.  This  was  well  established  by  the  case  of  Oillmrt  v.  Si/kes,  a  case  which  was 
much  discu.s.sed,  and  the  decision  in  which  excited  considerable  interest.  A  strong 
feeling  at  that  time  prevailed  against  Napoleon  Bonaparte,  who  threatened  an  invasion 
of  this  kingdom  ;  but  it  gave  great  satisfaction  to  myself,  and  all  who  took  an  interest 
in  the  administration  of  public  justice,  to  hear  the  principle  pronounced  by  I.oi-d 
Kllcnborough,  and  the  first  common  law  authorities,  that  a  wager  on  the  duration  of 
his  life  was  illegal,  as  being  against  public  policy, — as  having  a  tendency  to  encourage 
his  assassination,  which,  even  in  the  instance  of  a  public  enemy,  should  receive  no 
encouragement  from  the  law.     This,  howevei-,  is  a  much  stronger  [82]  case ;  here  a 
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man  is  on  his  trial  on  a  very  important  charge,  and  a  wager  is  made  of  a  character 
which  must  tend  to  give  the  parties  to  it  an  interest  in  perverting  the  couise  of  criminal 
justice.     Our  judgment,  therefore,  must  be  for  the  defendant. 

Parke,  B.  I  entirely  agree.  No  case  has  been  cited  at  variance  with  the  principle 
laid  down  by  the  Lord  Chief  Baron.  It  appears  to  me  that  it  is  a  reasonable  objection 
to  the  legality  of  a  wager,  that  it  has  a  tendency  to  influence  and  pervert  the  course 
of  criminal  justice.  There  ought  to  be  a  disposition  in  every  person  to  come  forward 
and  give  any  evidence  which  he  may  be  in  possession  of,  tending  to  insui-e  either  the 
acquittal  or  conviction  of  a  person  lying  under  a  criminal  charge  :  but  the  necessary 
tendency  of  a  wager  of  this  description  is  to  induce  the  party  to  it  either  to  give  false 
testimony,  if  it  be  his  interest  to  procure  a  conviction,  or,  if  the  other  way,  to  with- 
draw from  the  court  evidence  which  he  may  either  possess  at  the  time  of  laying  the 
wager,  or  which  may  afterwards  come  to  his  knowledge.  And  even  if  a  party  be  not 
in  a  situation  to  suppress  or  fabricate  evidence,  still  he  may  influence  the  result  of  the 
trial  by  prejudicing  the  public  mind  on  the  case,  and  thus  deprive  the  party  charged 
of  the  fair  trial  to  which  he  is  entitled. 

Maule,  B.  I  entirely  concur  with  the  Lord  Chief  Baron  and  my  Brother  Parke. 
It  is  too  late  now  to  say  that  no  wager  can  be  enforced  by  law  ;  but  I  think  it  would 
have  been  better  if  they  had  originally  been  left  to  the  decision  of  the  Jockey  Club. 
This  wager  is  clearly  objectionable,  as  the  tendency  of  it  is  to  prejudice  the  course 
of  public  justice  :  and  whenever  a  wager  has  such  a  tendency,  it  is  against  public 
policy,  and  is  therefore  void. 

Judgment  for  the  defendant. 

[83]  Selway  v.  Fogg.  Exch.  of  Pleas.  1839. — A.  engaged  to  convey  away  certain 
rubbish  for  B.  at  a  specified  sum,  under  a  fraudulent  representation  by  B.  as  to 
the  quantity  of  the  rubbish  which  was  to  be  so  conveyed  : — Held,  that,  in  an 
action  for  the  value  of  the  work  actuall}'  done,  A.  could  recover  only  according 
to  the  terms  of  the  special  contract ;  although,  when  he  discovered  the  fraud,  he 
might  have  repudiated  the  contract,  and  sued  B.  for  deceit. 

[S.  C.  8  L.  J.  Ex.  199.] 

Indebitatus  assumpsit  for  work  and  labour.  Pleas,  non-assumpsit,  payment,  and 
a  set-off. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Michaelmas  Term,  evidence  was  given  to  prove  that  the  work  was  done,  which  consisted 
in  carting  away  rubbish,  and  that  the  value  of  it  amounted  to  about  '20\.  The  defen- 
dant then  gave  evidence  of  a  conti'act  to  do  the  work  for  151.,  which  sum  he  had  paid. 
The  plaintiff  insisted  that  that  contract  was  obtained  by  a  fraudulent  misrepresentation 
as  to  the  depth  of  the  rubbish  carted  away,  and  that,  being  founded  in  fraud,  it  was 
no  answer  to  the  action.  The  Lord  Chief  Baron,  however,  was  of  opinion  that  the 
question  of  fraud  was  not  open  to  the  plaintiff  in  the  present  action,  although  it  might 
be  the  subject  of  complaint  in  another  action ;  especially  as  it  had  been  shewn  that 
the  plaintiff"  had  knowledge  of  the  circumstance  indicative  of  fraud  before  the  work 
was  fini.shed.  He  however  left  the  facts  to  the  consideration  of  the  jury,  and  they 
found  that  there  was  fraud  in  the  contract,  and  returned  a  verdict  in  favour  of  the 
plaintiff  for  51.  ;  but  the  learned  Judge  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit  or  a  verdict  for  the  defendant.  Humfrey  having  in  last  term  obtained  a  rule 
accordingly, — 

Erie  now  shewed  cause.  If  the  contract  was  obtained  by  the  fraud  of  the  defendant, 
he  had  no  right  to  set  up  his  own  wrong  ;  and  the  plaintiff,  having  proved  the  work 
done,  was  entitled  to  recover.  The  extent  of  fraud  was  not  material.  [Maule,  B. 
The  rule  undoubtedly  is,  that  a  party  shall  not  be  allowed  to  set  up  his  own  fraud  ; 
he  may  not  say,  "  I  have  cheated  : "  but  here  the  charge  comes  from  the  other  party, 
who  says,  "You  have  cheated  ;"  [84]  that  is  not  within  the  rule.]  There  are  several 
authorities  to  shew  that  a  fraudulent  contract  cannot  be  set  up  by  anj'  one  who  is  a  paity 
to  the  fraud.  It  may  be  said  that  they  relate  to  the  sale  of  goods,  but  that  makes  no 
difference.  Thus,  in  Biddle  v.  Levy  (1  Stark.  N.  P.  C.  20),  where  goods  were  supplied 
to  a  minor  upon  a  fraudulent  misrepresentation  by  his  father  that  he  was  about  to 
relinquish  his  business  in  favour  of  the  son,  although  the  credit  was  given  to  the  son, 
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the  father  having  dealt  with  the  proceeds,  was  held  liable  in  assumpsit  for  goods  sold 
and  delivered.  So,  iu  Hill  v.  I'eirolt  (3  Taunt.  274),  it  w:is  held  that  indebitatus 
assumpsit  might  be  maintained  for  goods  which  the  defendant  had  by  fraud  procured 
the  ]ilaintiff  to  sell  to  an  insolvent,  and  which  the  defendant  had  got  into  his  own  posses- 
sion, for  that  he  could  not  set  up  the  sale,  because  his  fraud  had  procured  it,  and  the 
mere  possession,  unaccounted  for,  raised  an  assumpsit.  [Parke,  B.  The  principle 
of  that  case  is,  that  the  defendant  could  not  set  up  the  sale  to  the  insolvent,  because 
the  insolvent,  whom  he  attempted  to  set  up  as  the  real  contractor,  appeared  to  be 
his  agent  oid\'.]  In  Ahholts  v.  Bariy  (2  Bro.  &  B.  369),  where  the  defendant  had 
fraudulently  induced  the  plaintifl'  to  sell  goods  to  A.,  who  could  not  pay  for  them, 
and  on  the  nominal  resale  of  those  goods  by  A.,  the  defendant,  being  the  real  party 
concerned,  had  obtained  the  money  on  such  resale ;  it  was  held  that  the  plaintiff  was 
entitled  to  recover  from  the  defendant  the  value  of  the  goods  unpaid  for  by  A. 
[Maule,  B.  The  principle  of  that  case  is  clear.  There  the  plaintiff's  goods  had  been 
sold,  and  the  money  remained  in  the  hands  of  the  defendant,  and  was  of  course 
recoverable  from  him  by  the  owner  of  the  goods.]  It  is  submitted  that  the  contract 
being  fraudulent  and  void,  the  plaintiff's  waggons  and  horses  and  workmen  not  being 
there  on  the  void  contract,  he  is  entitled  to  recover.  The  principle  of  [85]  the  cases 
is,  that  a  party  shall  not  be  allowed  to  set  up  his  own  fraud  ;  it  is  the  same  as  if  there 
was  no  contract  at  all.  He  also  cited  Studdy  v.  Sanders  (5  B.  &  Cr.  628 ;  2  D.  ife  R. 
347),  and  Lums  v.  Godmn  (3  Bing.  N.  C.  737';  4  Scott,  502). 

Hurafrey  and  Stewart,  contrk.  The  law  does  not  allow  a  person  to  sue,  on  an 
implied  contract,  another  party  who  deals  with  him,  and  who  supposes  he  is  proceeding 
on  the  terras  of  a  special  contract.  The  fraud  merely  gives  the  other  party  a  right  to 
rescind  the  contract,  and  that  right  ought  to  be  exercised  as  soon  as  the  fraud  is 
discovered,  otherwise  the  original  contract  is  set  up,  and  the  work  is  considered  as 
done,  or  the  goods  sold,  according  to  the  terms  of  that  contract :  Campbell  v.  Fleming 
( 1  Ad.  &  Ellis,  40  ;  3  Nev.  &  Man.  834).  [Maule,  B.,  referred  to  Ftrguson  v.  Camngton 
(9  B.  &  Cr.  59).] 

LoKD  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 
At  the  trial  I  was  impressed  with  the  opinion,  and  still  remain  so,  that  the  plaintiff  is 
not  entitled  to  recover,  and  I  think  so  on  two  grounds  : — Fir.st,  because  no  one  can  be 
liable  upon  a  contract  which  he  never  made  nor  intended  to  make  ;  the  very  idea  of  a 
contract  being,  that  it  is  an  agreement  entered  into  by  two  willing  parties  acting  with 
their  eyes  open  :  a  party  cannot  be  bound  by  an  implied  contract,  when  he  has  made 
a  specific  contract,  which  is  avoided  by  fraud.  A  person  is  not  at  liberty  to  say,  "  I 
have  made  two  contracts,  and  if  one  of  them  is  avoided  by  its  fraud,  then  I  will  set  up 
the  other  ;"  but  if  he  repudiate  that  contract  on  the  ground  of  fraud,  iis  he  may  do,  he 
has  a  remedy  by  an  action  for  deceit.  Secondly,  it  was  clear  upon  the  evidence  that 
the  plaintiff'  had  full  knowledge  of  all  that  constituted  the  fraud  in  this  case,  either 
before  or  during  the  woik,  and  [86]  as  soon  as  he  knew  it  he  should  have  discontinued 
the  work  and  repudiated  the  contract,  or  he  must  be  bound  by  its  terms. 

Fakke,  B.  I  also  think  that  in  this  case  a  nonsuit  ought  to  be  entered.  The 
plaintiff"  sues  for  work  and  labour,  and  on  the  trial  it  turns  out  that  there  is  a  contract 
to  do  it  for  a  specific  sum.  Assuming  that  the  jury  have  properly  found  that  this 
contract  was  fraudulent,  in  what  situation  is  the  plaintiff  put?  He  may  repudiate  it, 
and  be  in  the  same  situation  as  if  it  had  no  existence  at  all ;  but  if  he  does  not  choose 
to  do  so,  he  cannot  then  set  up  another  contract.  This  is  established  by  two  ciises, — 
one,  that  of  Fi lyuMu  v.  Carriiuiton,  alieady  cited,  and  the  other  that  of  Read  v.  Hukhinson 
(3  Camp.  351).  If  the  plaintiff"  chooses  to  treat  the  defendant  as  a  party  who  has 
co!itracte<l  with  him,  he  must  be  bound  by  the  only  contract  made  between  them.  The 
case  is  distinguishable  from  those  where  a  third  person  intervenes,  and  where,  looking 
at  their  real  situation,  that  third  person  is  also  the  agent  of  the  party  charged  ;  at  all 
events,  no  second  contract  is  there  set  up,  ;w  here,  which  second  contract  is  inconsistent 
and  cannot  be  supported.  I  also  think  that,  upon  discovering  the  fraud,  (unless  he 
meant  to  proceed  according  to  the  terms  of  the  contract),  the  plaintiff  shoulfl 
immediately  have  declared  off,  and  sought  conipen.sation  for  the  by-gone  time  in 
an  action  for  deceit ;  not  doing  this,  but  continuing  the  work  as  he  has  done,  he  is 
bound  b}'  the  express  terms  of  the  contract,  and  if  he  fail  to  recover  on  that,  he 
cannot  recover  at  all. 

Aluek.so.n,  B.  and  Maule,  B.,  concurred. 

Kule  absolute. 
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[87]  AVooD  V.  Duncan.  Exch.  of  Pleas.  18.39. — Where  a  cause  is  referred  by 
order  of  Nisi  Prius,  and  the  award  is  afterwards  set  aside  on  the  ground  of  the 
arbitrator  not  having  adjudicated  on  all  the  matters  referred,  and  the  cause  is 
tried  again,  the  party  ultimately  succeeding  is  not  entitled  to  the  costs  of  the 
first  trial. 

[S.  C.  7  Dowl.  P.  C.  .344  ;  8  L.  J.  Ex.  224 ;  3  Jur.  582.] 

This  cause  came  on  for  trial  at  the  York  Summer  Assizes,  1838,  when  it  was 
refeired  on  the  usual  terms  to  a  gentleman  at  the  bar.  In  last  Michaelmas  Term  his 
award  was  set  aside  by  this  Court,  on  the  ground  that  he  had  not  adjudicated  on  all 
the  issues  in  the  cause.  It  was  again  tried  at  the  Spring  Assizes  1839,  and  a  verdict 
found  for  the  plaintiff.  The  Master,  on  taxation,  having  refused  to  allow  the  plaintiff 
the  costs  of  the  first  trial,  W.  H.  Watson  obtained  a  rule  for  a  review  of  his  taxation, 
citing  Buixhallv.  Bellami/  (5  Burr.  2693), and  Pook\.Sdimod{\  Price,  310) ;  againstwhich, 
Cowling  now  shewed  cause.  The  Master  has  come  to  a  right  decision,  in  refusing 
to  allow  the  [jlaintiff  the  costs  of  the  first  trial.  This  is  similar  to  the  case  where  a 
venire  de  novo  is  awarded,  or  a  new  trial  is  granted,  and  the  rule  is  silent  as  to  the 
costs ;  and  there  the  party  succeeding  on  the  second  trial  is  not  entitled  to  the  costs 
of  the  first;  Edwards  v.  Brown  (1  Cr.  &  J.  344),  Suiiiiners  v.  Formhy  (1  B.  &  Ci'.  100). 
The  case  of  Pooh  v.  Sthmod  was  decided  at  a  time  when  the  practice  of  this  Court 
differed  from  that  of  the  King's  Bench  ;  besides,  the  facts  are  not  clearly  stated,  and 
the  case  was  argued  on  a  mis-statement  of  the  practice  of  the  Court  of  Kings  Bench. 
But  supposing  that  case  to  be  law,  the  practice  of  all  the  Courts  has  been  since 
assimilated  by  the  new  rule,  H.  T.  2  W.  4,  s.  64,  which  provides  that  "  if  a  new  trial 
be  granted  without  any  mention  of  costs  in  the  rule,  the  costs  of  the  first  trial  shall 
not  be  allowed  to  the  successful  party,  though  he  succeeds  on  the  second." 

W.  H.  Watson,  in  support  of  the  rule.  Where  a  cause  is  referred,  and  the  reference 
subsequently  proves  inef-f88]'fectual,  it  is  considered  the  same  as  if  the  cause  had  gone 
oft'  on  a  remanet ;  and  there  the  party  who  ultimately  succeeds  is  entitled  to  the  costs 
of  all  the  issues  found  for  him.  In  Burchall  v.  Bellami/  (5  Burr.  2693;,  the  rule  that 
costs  should  abide  the  final  event  of  the  future  trial,  when  the  cause  is  made  a  remanet, 
was  extended  to  other  similar  cases.  Here  in  point  of  law  no  award  at  all  was  made, 
as  it  was  altogether  a  nullity,  and  the  application  to  this  Court  to  set  it  aside  was  ex 
abundanti  cautela,  for  nothing  could  have  been  done  upon  it.  Suppose  a  case  where 
there  are  seven  issues,  and  the  arbitrator  awards  only  upon  one, — it  is  the  same  as  if 
he  had  made  no  award  at  all.  The  case  of  Povle  v.  Selwood  (1  Price,  310),  is  directly 
in  point,  for  it  was  there  held  that  if  a  cause  standing  for  trial  be  referred,  and  the 
arbitrator's  award  in  favour  of  the  plaintiff  be  afterwards  set  aside,  and  the  cause  be 
in  consequence  tried  again,  the  plaintiff,  succeeding  on  that  second  ti'ial,  will  be  allowed 
the  costs  of  the  former  trial.  In  Payne  v.  Bailey  (7  Moore,  147  ;  3  B.  &  B.  304),  where 
the  plaintiff  obtained  a  verdict  subject  to  a  reference,  and  the  arbitrator  made  a  material 
mistake  irr  his  award,  and  the  defendants  I'efused  to  I'efer  the  matter's  back  to  him, 
the  Court  having  set  aside  the  ver'dict,  and  dischar-gcd  the  rule  for  a  reference,  and 
the  plaintiff  having  obtaiired  a  verdict  on  a  second  trial,  it  was  held  that  he  was 
entitled  to  the  costs  of  both  the  tr-ials.  It  is  true  that  the  Court  there  said  that  they 
would  not  lay  down  a  rule  for  the  futui-e,  but  as  far  as  the  case  goes  it  is  in  favour 
of  the  plairrtiff.  He  also  cited  Davile  v.  Herring  (1  Stra.  300),  and  Booth  v.  Atlierton 
(6  T.  E.  144). 

Lord  Abinger,  C.  B.  It  appears  to  me  to  be  better  to  adhere  to  general  rules, 
than  to  engraft  exceptions  upon  them,  which  only  bring  the  law  into  confusion  and 
doubt.  [89]  The  case  is  analogous  to  that  of  a  venire  de  novo,  and  must  be  governed 
by  the  practice  which  has  prevailed  in  cases  of  that  kind.  Payne  v.  Bailey  is  no 
authority  at  all ;  but  if  it  were  any,  it  is  rather  the  other  way,  because  thei'e  the 
Court  said  they  did  not  wish  their  decision  to  be  considered  as  a  pr-ecederrt,  but  as 
an  exception  to  the  gener'al  rule.  The  case  of  Poole  v.  Selwood  was  decided  with 
reference  to  the  then  existing  practice  in  this  Court.  The  object  of  the  new  r^ules 
was  to  assimilate  the  pr-actice  of  all  the  Courts,  and  this  case  must  be  decided  so  as 
to  make  the  practice  of  this  Court  in  conformity  with  that  of  the  other  Courts.  I 
thirrk,  thei-efore,  that  this  rule  ought  to  be  di.scharged. 

Parkk,  B.,  and  Maule,  B.  concurred. 

Eule  refused. 
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Wilson  v.  River  Dux  Navigation  Company.  Exch.  of  Pleas.  1839. — In  an  action 
against  a  Navigation  Company,  incorporated  by  statute,  the  declaration  contained 
several  counts,  charging  several  wrongful  acts  of  diversion,  &c.  of  the  plaintiff's 
watercourse  ;  to  which  the  defendants  pleaded  not  guilty,  and  also  several  special 
pleas.  The  defendants  had  a  general  verdict  on  the  plea  of  not  guilty.  The  act 
of  incorporation  contained  a  clause  giving  the  Corapany  treble  costs  on  a  verdict 
for  them  in  an  action  for  anything  done  in  pursuance  of  the  act,  and  enabling 
them  in  such  case  to  plead  the  general  issue,  and  give  the  act  and  the  special 
matter  in  evidence.  It  appeared  that  the  acts  complained  of  in  two  of  the  counts 
of  the  declaration,  were  acts  which  the  Company  were  prohibited  by  the  statute 
from  doing : — Held,  that  the  defendants  were  not  entitled  to  treble  costs  on  those 
counts.  The  proper  mode  of  taxing  treble  costs  for  a  defendant,  where  the 
plaintiff  succeeds  on  some  issues,  is,  first  to  calculate  the  defendant's  single  costs, 
then  treble  them,  and  then  deduct  the  plaintiff's  costs  from  the  amount  so  trebled. 

[S.  C.  7  Dowl.  P.  C.  369 ;  8  L.  J.  Ex.  161  ;  3  Jur.  343.] 

This  was  an  action  on  the  case  for  the  wrongful  diversion,  &c.  of  a  watercourse. 
The  declaration  contained  five  counts.  The  first  was  for  widening,  deepening,  and 
enlarging,  above  the  works  of  the  plaintiff',  divers  sluices,  cuts,  and  watercouises,  and 
thereby  diverting  the  water  thereof  from  the  pl.iintifl's  works.  The  second  was  for 
diverting  and  turning  the  stream  away  from  the  plaintift''s  works.  The  third  charged 
the  defendants  with  omitting  to  I'epair  a  lock  and  flood-gates,  and  through  the 
defects  thereof  suftering  the  water  to  escape.  The  fourth  count  alleged  [90]  an  injury 
to  the  plaintiff,  by  the  defendant's  having  wrongfully  raised  the  height  of  a  weir,  and 
thereby  penned  back  and  obstructed  the  usual  flow  of  water  to  the  plaintiff's  works. 
The  fiftb  charged  generally  the  penning  back  and  obstructing  of  the  water,  without 
stating  by  what  means.  The  defendants  pleaded,  first,  not  guilty  to  the  whole 
declaration  (under  the  provisions  of  their  act  of  incorporation,  6  Geo.  2,  c.  9,  s.  29, 
local  and  personal,  public,(n))  and  several  special  pleas. 

The  cause  came  on  for  trial  before  Patteson,  J.,  .at  the  last  Yorkshire  Assizes.  An 
objection  was  taken  on  the  part  of  the  defendants,  that  the  action  was  not  brought 
within  the  period  limited  by  the  above  section  of  the  statute.  The  learned  judge 
thought  that  upon  this  ground  the  plaintifl"  had  no  right  of  action  on  the  first  three 
counts,  but  that  the  wrotigful  acts  charged  in  the  4th  &  .'Jth  counts  were  not  done  in 
pursuance  of  the  act,  and  therefore  did  not  fall  within  the  protection  of  the  above 
clause.  It  was  then  agreed  that  the  cause  should  be  referred  to  a  gentleman  at  the 
bar,  the  costs  to  abide  the  event.  The  arbitrator  directed  a  verdict  to  be  entered 
generally  for  the  defendants  on  the  plea  of  not  guilty,  and  for  the  plaiiitift'  on  the 
other  issues.  The  Master  thereupon  taxed  the  defendants  their  treble  costs  on  the 
whole  declaration,  as  follows  : — 

[91]    Single  costs  ...... 

Half       „ 

Half      , 


£385 

192 

96 

3 

11 

5 

7 

9 

10 

£674 
23 

1 

7 

2 
6 

£650 

13 

8 

Deduct  plaintiff's  costs  of  issues  found  for  him, 

Total  to  be  paid  by  plaintiff 

W.  H.  Watson,  in  Hilary  Terra,  obtained  a  rule  to  shew  cause  why  the  Master 

(a)  Which  provides  "that  if  any  action  shall  be  brought  against  any  person  or 
persons  for  anything  done  or  to  be  done  in  pursuance  of  the  present  act,  or  in  execu- 
tion of  the  powers  or  authorities,  &c.  herein  mentioned,  in  every  such  ease  the  action 
shall  be  commenced  within  three  months,  and  the  person  so  sued  may  plead  the 
general  issue,  and  give  this  act  and  the  special  matter  in  evidence,  and  that  the  same 
was  done  in  pursuance  of  this  act ;  and  if  it  shall  appear  so  to  be  done,  or  that  such 
action  was  brought  after  the  time  hereinbefore  mentioned,  then  the  jury  shall  find  for 
the  defendant ;  and  if  the  plaintiff  shall  be  nonsuited,  or  discontinue,  &c.,  or  if  a 
verdict  shall  pass  against  him,  the  defendant  shall  and  may  recover  treble  costs." 
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should  not  review  his  taxation,  on  two  grounds:  1st,  that  the  defendants  were  only 
entitled  to  single  costs  on  the  4th  &  5th  counts  of  the  declaration,  the  acts  therein 
complained  of  not  having  been  done  in  pursuance  or  in  execution  of  the  powers  or 
authorities  of  the  act :  2ndly,  that  the  treble  costs  were  computed  on  an  erroneous 
principle,  for  that  the  Master  ought  first  to  have  taxed  the  single  costs  of  each  party, 
then  deducted  the  account  of  the  plaintiffs  from  the  defendant's  single  costs,  and 
then  assessed  the  treble  costs  upon  the  balance. 

Wightman  now  shewed  cause.  Admitting  that  the  acts  charged  in  the  4th  and  5th 
counts  were  not  strictly  acts  done  in  pursuance  of  the  act  of  Parliament,  and  that 
therefore,  under  the  plea  of  not  guilty  to  those  counts,  the  statutory  defence  could 
not  be  given  in  evidence,  still  the  defendants,  having  succeeded  on  the  general  issue, 
which  is  pleaded  to  the  whole  declaration,  are  entitled  to  treble  costs  upon  the  whole. 
The  case  is  to  be  considered  as  if  that  were  the  only  plea  on  the  record.  If  this  be 
otherwise,  a  plaintiff',  by  introducing  counts  charging  matters  wholly  unconnected 
with  the  statute,  and  claiming  to  set-ofT  his  costs  upon  them  against  the  defendant's 
treble  costs,  may  altogether  defeat  the  intention  of  this  and  similar  acts  of  Parliament. 
The  only  authority  bearing  on  the  case  is  that  [92]  of  JFilld  v.  Ti/dy  (Garth.  188). 
There  the  plaintiff  declared  in  a  special  count  against  the  defendant,  a  collector  of 
taxes,  that  he  distrained  twenty  lambs  of  the  plaintiff  for  1 9s.  due  to  the  King,  and 
wrongfully  sold  them  for  an  under  price,  keeping  the  overplus ;  and  also  on  an 
indebitatus  assumpsit  for  money  received  by  the  defendants  to  the  plaintiff's  use. 
The  defendant  pleaded,  as  to  the  first  part  of  the  declaration,  not  guilty,  and  as  to 
the  promise,  non  assumpsit :  and  after  verdict  for  the  defendant,  and  a  certificate  on 
the  postea  that  the  defendant's  justification  as  to  all  was  as  collector  of  the  royal  aid, 
under  the  stat.  1  Will.  &  M.  c.  3,  it  was  held  that  the  defendant  was  entitled  to 
treble  costs :  secus,  if  the  action  had  been  single  on  the  first  matter  only,  which  was 
neither  within  the  letter  nor  intent  of  the  statute.  Here,  indeed,  there  is  no  such 
certificate,  but  it  appears  that  the  action  is  brought  against  the  defendants  for  acts 
done  by  them  as  the  Navigation  Company.  All  their  justification  is  under  the  act 
which  constitutes  them  a  company. 

Secondly,  the  mode  by  which  the  Master  has  calculated  the  amount  of  the  treble 
costs  is  the  correct  one.  The  plaintiff's  costs  are  properly  deducted  from  the  whole 
costs  due  to  the  defendants. 

Watson,  contra,  was  desired  to  confine  himself  to  the  latter  point.  The  costs 
which  the  successful  party  in  a  cause  is  entitled  to,  are  his  costs  minus  those  of  the  other 
party  :  and  it  is  those  costs  of  his,  which  are  to  be  trebled.  The  more  fair  and  simple 
mode  is  to  proceed,  in  the  first  instance,  as  if  neither  party  were  entitled  to  cumula- 
tive costs ;  and  having  so  ascertained  the  balance,  then  to  assess  the  treble  costs  upon 
that  balance.  The  4  &  5  Anne,  c.  16,  ss.  4  &  5,  provides,  that  where  a  defendant 
pleads  more  matters  than  one,  and  a  verdict  is  found  [93]  against  him  on  any  issue,  the 
plaintiff  shall  be  entitled  to  the  costs  of  that  issue.  The  meaning  of  that  must  be, 
that  though  there  were  a  general  verdict  for  the  defendant,  yet  the  plaintift"'s  costs  on 
the  issue  found  for  him  must  be  deducted,  before  any  cumulative  costs  are  given  to 
the  defendant.  And  the  rule  of  II.  T.  2  Will.  4,  s.  74,  expressly  provides,  that  no 
costs  shall  be  allowed  on  taxation  to  a  plaiutifl"  on  any  counts  or  issues  on  which  he 
has  not  succeeded,  and  the  costs  of  all  issues  found  for  the  defendant  shall  be  deducted 
from  the  plaintifl's  costs.  [Alderson,  B.  You  are  giving  a  fictitious  meaning  to  the 
term  "  plaintiff's  costs,"  viz.  the  balance  of  costs.]  "The  argument  must  undoubtedly 
go  to  this  extent,  that  if  the  plaintiff's  costs  exceeded  the  defendants,  they  would  have 
no  treble  costs. 

LoKD  Abinger,  C.  B.  I  think  the  Master  was  wrong  in  allowing  treble  costs  on 
the  4th  and  5th  counts  :  they  were  without  the  protection  of  the  statute,  and  without 
the  defence  given  by  it  under  the  general  issue.  As  to  the  other  point,  the  new  rule 
does  not  affect  the  mode  of  the  taxation  :  the  costs  are  to  be  taxed  as  under  the  statute 
of  Anne ;  and  the  plaintiff's  costs  are  to  be  deducted  from  the  defendants',  after  the 
whole  calculation  of  costs  has  been  made,  both  single  and  treble. 

Parke,  B  I  agree  on  both  points.  It  seems  to  me  clear  that  the  defendants 
have  no  claim  to  treble  costs  on  the  4th  and  5th  counts  Those  two  counts  are,  in 
eliect,  for  heightening  the  weir,  and  thereby  penning  back  the  water.  That  is  an  act 
expressly  prohibited  by  the  act  of  Parliament ;  and  therefore  it  cainiot  be  said  that 
what  the  defendants  did,  was  either  protected  by  the  act,  or  done  under  colour  of  it. 
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It  is  said,  however,  that  if,  on  some  accounts,  the  defendants  are  entitled  to  treble 
costs,  inasmuch  as  they  have  a  general  verdict  on  all,  no  separ-[94]-ation  can  be  made. 
But  where  some  counts  charge  matters  within  the  act  of  Parliament,  and  others  do 
not,  surely  the  treble  costs  ought  to  be  distributed  accordingly.  It  is  only  where  the 
defendants  could  give  the  special  matter  in  evidence  under  the  act,  that  they  are 
entitled  to  treble  costs.  As  to  the  other  point,  viz.,  the  mode  of  ascertaining  the 
treble  costs,  I  quite  agree  with  my  Lord,  that  the  proper  course  is  to  deduct  the 
plaintiff's  costs  from  the  whole  amount  of  the  defendants'. 

Alderson,  B.  I  am  of  the  same  opinion.  In  determining  the  question,  each 
count  must  be  treated  as  if  it  were  a  separate  declaration,  and  the  question,  whether 
the  defendants  are  entitled  to  treble  costs,  must  be  considered  separately  on  each. 
Applying  that  rule  here,  it  is  clear  the  defendants  are  entitled  to  treble  costs  only  on 
the  three  first  counts,  to  single  costs  on  the  4th  and  5th.  As  to  the  other  point, 
the  new  rules  only  meant  that  the  one  party  should  be  entitled  to  have  his  costs 
deducted  from  those  of  the  other  party,  when  ascertained,  whatever  they  might  be. 
The  defendants'  costs,  therefore,  are  to  be  first  ascertained,  then  trebled,  and  then 
the  plaintiff's  are  to  be  deducted  from  them. 

Kule  absolute  on  the  first  point. 


KiNGHAM  AND  ANOTHER,  Assignees  of  Finlayson,  a  Bankrupt  v.  ROBINS.  Exch.  of 
Pleas.  1839. — To  counts  in  indebitatus  assumpsit,  for  rent  and  for  fixtures,  &c., 
the  defendant  pleaded,  as  to  all  except  1  21.,  non  assumpsit ;  and  as  to  that  sum, 
payment  into  court  of  that  amount : — Held,  that  the  plea  of  payment  into  court 
only  admitteil  that  something  was  due  on  a  contract  for  fixtures  ;  and  the  plaintiff 
having  proved  merely  that  the  value  of  the  fixtures  exceeded  121.,  without  proving 
any  contract  entered  into  by  the  defendant  to  take  those  fixtures,  that  he  was 
not  entitled  to  recover. — A  plea  of  payment  of  money  into  court  under  the  general 
indebitatus  counts,  only  admits  a  liability  upon  some  one  or  more  contracts  to  the 
extent  of  the  sum  paid  in. 

[S.  C.  7  Dowl.  P.  C.  352;  8  L.  J.  Ex.  189;  3  Jur.  364.  Approved,  Perren  v. 
Monmuuthxhire,  Railway  and  Canal  Comjiany,  1853,  11  C.  B.  S55.  Followed,  Uennell 
V.  Duvies,  [1893]  1  Q.  B.  367.] 

Indebitatus  assumpsit.  The  first  count  of  the  declaratiou  stated,  that  the  defen- 
dant was  indebted  to  the  bank-[95]-rupt,  before  his  bankruptcy,  in  the  sum  of  81.  10s., 
for  the  use  and  occujiation  of  a  certain  messuage  and  premises  of  the  said  J.  F.,  by 
the  defendant  at  his  request.  The  second  count  alleged,  that  the  defendant,  before 
the  bankruptcy  of  the  said  J.  F.,  to  wit,  on  &,c.,  was  indebted  to  the  said  J.  F.  in  the 
sum  of  50l.  for  the  price  and  value  of  divers  goods,  chattels,  fixtures,  and  ell'ecls,  then 
bargained  and  sold  by  the  said  J.  F.  to  the  defendant  at  his  request.  The  third  count 
was  in  the  sum  of  GOl.,  foi  money  found  to  be  due  from  the  defendant  to  J.  F.  before 
the  bankruptcy,  upon  an  account  stated  between  them. 

The  particulars  of  demand  were  as  follows  : — 

Sept.  29,  1836—  £    s.  d. 

To  one  quarter's  rent  of  shop  in  Baker  Street  .  .  .     8   10  0 

To  amount  of  valuation  of  fixtures,  ditto  .  .  .  32     0  0 

To  other  fixtures  therein  .  .  .  .  .15     0  0 


£55   10     0 


The  defendant  pleaded,  first,  except  as  to  121.,  parcel,  &c.,  non  assumpsit ;  secondly, 
except  as  aforesaid,  a  set  oil  for  monies  due  to  tlie  defendant  from  the  bankrupt  before 
his  bankruptcy,  for  goods  sold  and  delivered,  money  lent,  money  paid,  &c.  ;  thirdly, 
as  to  31.  10s.,  parcel,  ifcc,  payment  to  the  bankrupt  before  his  bankruptcy,  in  full 
satisfaction  and  discharge,  iV;c. ;  fourthly,  as  to  121.,  other  parcel  of  the  monies  in  the 
declaration  mentioned,  that  the  plaintiff  ought  not  further  to  maintain  his  action  in 
respect  thereof,  because  the  defendant  now  brings  into  Court  the  sum  of  121.,  ready 
to  be  paiil   to  the  plaintill's ;    and   the   defendant   says,   tliat   the    plaintilfs    have  not 
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sustained  damages  to  a  greater  amount  than  the  last-mentioned  sum,  in  respect  of  the 
causes  of  action  as  to  the  said  last-mentioned  sum,  parcel,  &c. 

The  replication  took  issue  on  the  first  plea,  traversed  [96]  the  set-off  and  payment 
in  the  second  and  third  pleas,  and  to  the  fourth  replied  damages  ultra. 

At  the  trial  before  Gurney,  B.,  at  the  London  Sittings  after  last  Michaelmas  Term, 
it  appealed  that  the  defendant  had  occupied  the  premises  mentioned  in  the  particulars, 
but  there  was  no  evidence  of  any  contract  for  the  purchase  of  the  fixtures,  vvhioh  the 
defendant  insisted  there  ought  to  have  been,  to  entitle  the  plaintiffs  to  recover ;  and 
he  proved  his  set-off  to  the  amount  of  241.  8s.  4d.  The  plaintiff'  contended  that  the 
plea  of  payment  of  money  into  Court,  upon  a  declaration  containing  a  claim  for  fixtures, 
was  an  admission  of  the  contract  .set  up  in  respect  of  them.  The  jury  found  that 
there  was  no  such  contract  in  fact :  and  if  the  defendant  might  avail  himself  of  this 
answer,  then  that,  upon  a  balance  of  the  whole  account,  he  would  be  entitled  to  a 
verdict.  If  however  he  was  precluded  by  his  plea  from  denying  the  contract,  then 
they  found  that  the  fixtures  were  of  a  value  which,  after  allowing  for  the  set-off 
proved,  would  entitle  the  plaintift'  to  recover  in  a  small  amount.  The  learned  Judge 
thereupon  directed  that  the  verdict  should  be  entered  for  the  defendant,  giving  the 
plaintift'  leave  to  move  for  a  verdict  for  the  sum  found  by  the  jury,  if  the  Court  should 
be  of  opiniou  that  the  contract  for  fixtures  was  admitted  by  the  plea  of  payment  into 
Court.     Flatt  having  in  Hilaiy  Term  obtained  a  rule  accordingly, 

Kelly  and  Channell  now  shewed  cause.  The  plaintiff  contends,  that  in  consequence 
of  the  plea  of  payment  of  money  into  Court,  generally,  upon  a  count  containing  a  claim 
for  fixtures,  the  defendant  has  precluded  himself  from  denying  that  he  has  become 
the  purchaser  of  the  fixtures,  but  that  the  onh^  tjuestion  that  can  arise  is  as  to  the 
amount.  Although  that  might  be  the  effect  of  such  a  plea  to  a  count  upon  a  special 
contract,  yet  it  is  not  so  in  indebitatus  assumpsit,  where  the  claim  may  be  made  up 
of  several  contracts.  The  defendant,  bj'  this  plea,  onl}'  [97]  admits  that  he  owes 
something  for  rent,  and  something  for  fixtures,  hut  he  does  not  admit  any  particular 
contract  as  to  either.  It  is  incumbent  on  the  plaintiff's  to  prove  not  merely  a  contract 
for  fixtures,  but  a  contract  upon  which  the  defendant  is  indebted  to  the  plaintift's  in 
a  larger  sum  than  the  money  paid  into  Court.  It  is  not  competent  to  a  plaintiff'  to 
apply  the  admission  in  this  plea  to  any  contract  which  he  may  choose  to  set  up  :  such 
a  plea  only  admits  a  liability  to  the  amount  of  the  sum  paid  into  Court.  It  is  dift'erent 
where  there  is  a  special  contract  set  out  in  the  declaration  ;  for  there  the  plaintiff  can 
only  give  evidence  of  that  contract.  Chitirhill  v.  Dai/  {3  Man.  &  Ry.  7 1 ),  and  Emmetl 
V.  Niirton  (8  Car.  &  P.  508),  are  authorities  to  shew  that  a  payment  of  money  into 
Court  upon  the  indebitatus  counts  admits  no  more  than  a  liability  upon  some  contract 
to  the  extent  of  the  sum  paid  in.  Seaton  v.  Benedict  (5  Bing.  28 ;  2  M.  &  P.  66)  is 
an  express  authority  to  the  same  effect.  The  legal  effect  of  the  plea  is  to  admit  some 
contract  or  other  under  which  the  plaintiff"  has  sustained  damages  to  that  extent,  but 
not  any  particular  contract. 

Piatt,  contra.  In  Churchill  v.  Day,  the  plaintiff  declared  for  work  and  labour,  and 
also  upon  an  account  stated ;  but  money  was  paid  into  Court  upon  the  latter  count 
only,  and  the  Court  held  it  was  no  admission  of  a  liability  upon  the  count  for  work 
and  labour.  That  case,  therefore,  does  not  apply.  So,  in  Sealon  v.  Benedict,  which 
was  a.ssumpsit  for  goods  sold  and  delivered,  the  Court  held  that  the  payment  of  money 
into  Couit  was  no  admission  of  a  contract  beyond  the  amount  paid  in.  There  the 
Court  considered  that  there  was  an  admission  of  a  contract  consistent  with  the  count 
upon  which  the  money  was  paid  in.  But  here  [98]  the  defendant  wishes  to  go  further, 
and  contends  that  no  contract  ever  existed.  The  plaintiff'  has  two  claims,  one  for  rent 
and  the  other  for  fixtures  ;  and  money  is  paid  into  Court  general!}',  which  is  an  admis- 
sion that  something  is  due  upon  each.  Besides,  the  money  paid  in  exceeds  the  amount 
of  the  I'ent  claimed ;  therefore  it  is  clear  that  the  defendant  has  admitted  a  claim  to 
exist  for  fixtures,  beyond  the  rent.  The  defendant's  case  now  is,  that  there  was  no 
such  contract  at  all ;  but  after  having  paid  money  into  Court  generally,  he  cannot  say 
that  no  contract  for  fixtures  ever  existed.  Then,  without  direct  proof  of  any  contract, 
it  must  stand  that  one  was  entered  into  between  the  parties,  and  if  so,  the  defendant 
is  liable  for  the  value  of  the  fixtures  so  transferred  under  the  admitted  contract.  If 
evidence  be  given  at  the  trial  consistent  with  a  contract  of  that  nature,  the  defendant, 
after  paying  money  into  Court,  is  precluded  from  saying  that  there  was  no  such 
contiact.     [Alderson,  B.     The  difficulty  arises  fiom  the  circumstance  of  the  indebi- 
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tatus  counts  being  composed  of  a  collection  of  contracts  ;  there  is  no  dilliculty  where 
it  is  a  special  contract,  or  one  contract  only.  But  the  plaiulitr  here  says,  "  Vou  are 
liable  to  me  on  some  one  or  a  variety  of  contracts,"  and  the  defendant  says,  "  I  am 
liable  on  one  or  several,"  but  he  does  not  admit  his  liability  on  any  given  definite 
contract.]  Is  he  to  be  allowed  at  the  trial  to  saj'  that  he  entered  into  no  contract  at 
all'  [Mauie,  B.  He  does  not  say  so:  he  says  the  particular  contract  set  up  is  not 
the  contract  on  which  he  paid  money  into  Court.  Alderson,  B.  Suppose  a  party  .sells 
and  delivers  indigo  in  India,  and  he  also  sells  and  delivers  cotton  in  England  to  the 
same  person,  on  a  credit  which  has  not  expired,  and  the  defendant,  knowing  that  he 
is  indebted  foi-  the  indigo,  pays  into  Court  the  money  he  admits  to  be  due  for  the 
indigo,  and  the  plaintiff  conies  into  Court,  and  goes  upon  the  contract  for  the  cotton, 
is  that  to  be  used  as  an  admission  against  [99]  the  defendant  of  bis  lialiility  upon  the 
contract  in  England  ?  If  that  be  so,  there  ought  to  be  some  otiier  mode  of  paj'ing 
money  into  Court  than  at  present  exists.]  Here  there  was  only  a  single  transaction 
with  respect  to  fixtures,  and  it  was  at  all  events  incumbent  on  the  defendant  to  shew 
some  othei'  transaction  to  which  the  payment  referred. 

Pakke,  B.  This  rule  must  be  discharged.  When  it  was  moved,  I  certainly  was 
under  a  different  impression  as  to  the  effect  of  this  plea,  an  impression  which  h;is 
continued  during  a  part  of  the  argument,  and  particularlj'  because  I  suspected  that 
this  121.  really  was  paid  into  Court  to  answer  the  demand  for  fixtures,  and  that  it 
amounted  to  a  confession  of  their  value.  There  is  moreover  a  reported  opinion  of 
my  brother-  J-ittledale  and  myself,  in  the  case  of  Mmger  v.  ISiHith  (4  B.  &  Adol.  G73  ; 
1  Xev.  iV-  M.  449),  to  favour  this  view,  which  is  confirmed  also  by  the  decision  of 
Tindal,  C.  J.,  in  the  ca.se  of  ll'alktf  v.  Ilawson  (1  M.  &  Kob.  250).  But  on  full  con- 
sideration of  the  c<ise  which  has  now  come  before  us,  it  appears  to  me  that  the 
observations  theie  thrown  out  by  myself  and  my  Brother  Littledale  were  incorrect. 
In  that  cuse  it  was  said  that  the  payment  of  money  into  Court,  under  a  general 
indebitatus  count,  had  the  same  etl'ect  as  a  paj'ment  before  action  brought.  There 
can  be  no  doubt  as  to  the  effect  of  such  a  plea  when  pleaded  to  a  .special  count ;  it 
then  operates  as  a  confession  of  the  debt  as  alleged  in  the  declaration  ;  nor  is  there 
any  difficulty  as  to  its  prima  facie  eH'ect  when  pleaded  to  a  general  count,  namely, 
that  it  amounts  to  an  admission  of  some  money  being  due,  and  accordingly,  when 
pleaded  in  answer  to  an  indebitatus  count  of  this  description,  it  operates  as  an  admis- 
sion by  the  defendant  that  he  is  indebted  in  that  sum  to  the  plaiutift',  cither  on  the 
entire  contract  as  stated,  or  on  one  or  more  other  con-[100]-tiafts.  One  (piestion 
formerly  raised  was,  whether  it  was  allowable  to  coiniect  the  bill  of  particulars  with 
the  declaration,  in  order  to  see  on  what  ground  the  payment  was  made.  That  point 
h;is  been  disposed  of  in  the  negative  by  the  case  of  Meager  v.  Smilh,  as  the  declaiation 
must  exist  independently  of  the  particulars,  and  nnist  be  taken  to  have  some  meaning 
as  well  before  particulars  are  delivered  as  afterwards.  I  hen  comes  the  question  for 
our  decision.  The  new  rules  have  introduced  no  alteration  on  this  subject,  which  is 
governed  by  the  same  principle  now  that  payment  of  money  into  Court  is  pleaded, 
as  under  the  old  system,  when  the  practice  was  to  strike  ofl'  from  the  amount  of 
damages  the  sum  so  paid  in  ;  and  the  wvse  which  affords  the  best  analogy  to  guide  us 
here,  is  that  of  a  part}'  suffering  judgment  to  go  by  default.  Suppose  the  defendant, 
having  paid  121.  into  Court  under  this  count,  had  suffered  judgment  to  go  by  default 
foi'  the  residue,  and  left  the  plaintiff  to  issue  his  writ  of  ini|uiry  to  a.sscss  damages  ; 
if  the  damages  assessed  were  to  exceed  the  amount  paid  into  Court,  the  jjlaintitf  would 
be  entitled  to  a  verdict ;  if  not,  it  ought  to  be  entered  for  the  defendant,  i  hat,  as  it 
seems  to  me,  exjiresses  most  coriectly  the  position  of  the  defendant  in  this  case,  after 
pleading  this  pica  of  payment  of  money  into  Court ;  he  thereby  admits  a  cause  of  action 
arising  from  .some  contract  declared  on,  but  contends  that  it  does  not  exceed  the  amount 
which  he  has  paid  in.  Thcie  is  nothing  to  be  found  at  variance  with  this  doctrine,  except 
the  cases  of  U'alkcr  v.  Jtawson  and  Meatier  v.  iSmilh  ;  in  the  former  of  which  the  plaintiff 
had  declared  on  an  indebitatus  count  for  work  and  laboui-,  to  which  the  defendant  paid 
a  sum  of  money  into  Court,  but  it  appeared,  that  the  plaintiff  had  Ijeen  employed  to  do 
the  work  jointly  with  another  person.  Tindal,  C.  J.,  said,  the  only  (piestion  was  whether 
the  contract  was  made  with  the  plaintiff  alone  or  with  the  |)laintitf  and  the  other  person 
jointly  ;  and  as  [101]  the  defendant,  on  Vieing  sued  Ijy  the  plaintiff  alone,  paid  money  into 
courl,  he  theieby  admitted  th.it  the  plaintiff  was  entitled  to  treat  the  contract  as  made 
with  himself  only.     Now,  on  consideration,  1  think  that  decision  is  iucorrcct :  as  is  also 
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what  fell  from  my  Brother  Littledale  and  myself  in  the  latter  ease.  I  do  not  think 
that  the  payment  of  money  into  court  can  be  fairly  assimilated  to  a  payment  before 
action  brought,  inasmuch  as  the  latter  must  ahvaj'S  be  attended  by  some  circumstances 
which  may  be  laid  before  the  jury,  as  evidence  to  expound  the  intention  of  the  parties 
and  the  nature  of  the  transaction  ;  but  the  payment  of  money  into  Court  is  a  mere 
naked  fact,  which  could  not  be  left  to  the  jury  in  that  way.  If  it  were,  all  that  could 
be  done  in  the  present  case  would  be  to  tell  the  jury  that  the  defendant  meant  to  pay 
this  money  on  account  of  the  fixtures,  and  leave  it  to  them  to  say  whether  more  was 
due  on  that  account  or  not.  Such  a  direction  would,  perhaps,  entitle  the  defendant 
to  a  new  trial ;  but  that  is  not  the  question  now  before  us.  On  judgment  by  def.ault, 
in  a  case  of  this  kind,  although  prima  facie  the  plaintiff  would  be  entitled  to  nominal 
damages,  probably  to  nominal  damages  on  each  of  the  items  claimed  in  the  declaration, 
still  that  is  all  he  could  recover,  unless  he  were  to  succeed  in  shewing  either  a  specific 
contract  to  pay  for  tlxtuies,  or  proving  facts  which  would  entitle  him  to  recover  on  a 
quantum  meruit ;  in  short,  he  should  prove  before  the  jury  not  merely  the  fact  that 
theie  were  fixtures  in  the  house,  but  some  contract,  either  express  or  implied,  on  the 
part  of  the  defendant  to  take  them,  failing  in  which  he  would  be  entitled  only  to 
nominal  damages.  Now  that  is  precisely  the  position  of  the  defendant  in  the  present 
case  :  and  it  would  be  productive  of  great  inconvenience  if  the  onus  were  thrown  on 
him  of  shewing  that  the  money  was  paid  into  court  on  account  of  some  other  contract 
than  that  relied  on  by  the  plaintiff.  The  etlect  of  this  plea,  therefore,  is  only  to  admit 
some  liability  on  .some  contract,  and  as  the  plain-[102]-tif}'  has  been  unable  to  prove 
more  than  121.  due  to  him,  the  verdict  for  the  defendant  is  right. 

Aldehson,  B.  I  entirely  concur  in  the  principles  laid  down  by  my  brother 
Parke.  We  should  try  this  question  as  if  we  were  called  on  to  pronounce  judgment 
on  the  whole  declaration.  What  would  the  plaintiff  be  required  to  prove,  in  order  to 
recover  on  it?  Suppose  he  gave  at  the  trial  the  same  evidence  as  is  before  us  to-day, 
the  amount  of  his  damages  would  be  the  amount  of  the  rent  only,  viz.  81.  10s.  ;  and 
as  1"21.  has  been  paid  into  Court  by  the  defendant,  the  plaintiff,  to  entitle  himself  to 
a  verdict,  should  prove  more  than  the  sum  paid  in.  I  cannot  admit  that  this  plea 
amounts  to  any  acknowledgment  whatever  by  the  defendant  beyond  this,  that  by 
force  of  some  contract  he  is  bound  to  pay  the  plaintiff'  something  on  the  count  for 
fixtures  and  goods  sold.  But  the  plaintiff'  cannot  ap])ly  that  admission  to  any 
particulai'  contract  which  he  may  please  to  select,  anj-  more  than  the  defendant. 
The  latter  says  in  substance,  "Can  you,  under  this  count,  prove  any  contract  against 
me  I  if  you  cannot,  I  have  done  an  unnecessary  act  in  paying  this  money  into  Court, 
which  is  more  than  sufficient  to  cover  the  nominal  damages  to  which  you  are  entitled." 
As  to  Ji'alker  v.  Ilawson,  with  all  deference  to  the  learned  Chief  Justice,  1  think  his 
decision  there  is  bad  law ;  and  as  to  Meager  v.  Smith,  it  was  not  at  all  necessary  to  the 
determination  of  that  case  that  my  Brothers  Parke  and  Littledale  should  have  expressed 
themselves  as  they  did  on  this  subject.  If  a  contrary  doctrine  to  that  which  we  are 
now  laying  down  were  to  be  established,  defendants  would  expose  themselves  to  the 
gre^itest  danger  and  inconvenience  bj'  paying  money  into  Court  at  all,  for  the  plaintiff 
might  notwithstanding  proceed  in  the  action  on  the  implied  contract,  and  thus 
virtually  say  to  the  defendant,  "  It  is  utterly  useless  foi'  you  to  shew  that  no  such 
contract  ever  existed,  for  you  are  [103]  estopped  by  your  plea  from  disputing  any 
I  choose  to  set  up."     The  injustice  of  such  a  proceeding  would  be  gross. 

Gl'RNEY,  B.,  concurred. 

Mauie,  B.  1  entirely  concur  with  the  rest  of  the  Court.  It  seems  to  me  that 
there  could  be  no  doubt,  under  the  old  practice  and  authorities,  as  to  the  eff'ect  of 
this  plea.  The  doubt  has  arisen  from  the  expression  of  Tindal,  C.  J.,  in  IFaJker  v. 
Rawson,  and  the  observations  of  my  brothers  Parke  and  Littledale  in  Meager  v.  Smith. 
We  should  cast  great  difficulty  upon  defendants,  if  we  were  to  hold  that  a  payment 
of  money  into  Court  admitted  any  contract  which  the  plaintiff'  might  suggest.  It  is 
contended  that  the  plea  admits  some  transaction  between  the  parties :  but  what  is  a 
transaction '?  The  word  "  transaction  "  is  a  loose  expression,  which  it  is  difficult  to 
define,  unless  referred  to  .something  known.  It  is  preposterous  to  say,  that  if  a 
plaintiff'  proves  some  transaction,  the  payment  of  money  into  Court  admits  a  contract. 
There  is  some  analogy  between  payment  of  money  into  Court,  and  payment  before 
action  Ill-ought.  Siippopc  n  witness  came  and  said  that  the  defendant  paid  nionev  to 
him, — would  he  be  competent  to  infer  upon  what  account  the  money  was  paid  1     So 
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here,  the  payment  into  Court  is  only  an  admission  of  a  liability  upon  some  one  or 
more  contracts,  which  the  plaintitl'  is  bound  to  prove. 
Rule  discharged. 

[104]  BiCKNKLL  V.  Hood.  Exch.  of  Pleas.  1839. — By  an  instrument  dated 
December  13th,  1834,  A.,  in  consideration  of  the  rent.s,  covenants,  and  agreements 
thereinafter  mentioned,  agreed  to  grant  a  lease  to  B.,  his  executors,  &c.,  of 
ccrtiiin  premises,  to  hold  the  same  for  the  term  of  two  years  and  thrce-ijuarters, 
wanting  seven  days,  from  the  i.Sth  day  of  December  instant,  yielding  and  paying 
a  certain  rent,  payable  (juaiterly,  the  first  payment  to  be  made  on  the  liSth  of 
March  then  next;  which  said  indenture  should  contain  covenants  on  the  part  of 
B.  to  pay  the  rent,  itc,  and  all  such  other  covenants  as  were  contained  in  a  lease 
theiein  referred  to ;  and  B.  agreed  that  he  would,  if  and  when  requested  so  to 
do  by  A.,  accept  such  lease  ;  and  that  until  such  lease  should  have  been  granted 
as  aforesaid,  it  should  be  lawful  for  A.,  his  executors,  &c.,  to  distrain  for  all  or 
any  part  of  the  rent  which  might  become  due  from  B.,  for  or  in  respect  of  the 
premises  thereby  agreed  to  be  demised,  at  any  time  after  the  execution  of  that 
agreement: — Held,  that  the  instrument  operated  as  an  agreement  only,  and 
not  as  an  actual  demise ;  and  consequently,  that  an  agreement  stamp  was 
sufficient  for  it. 

[S.  C.  2  H.  &  H.  86  ;  8  L.  J.  Ex.  193  ;  3  Jur.  771.] 

This  was  an  action  of  assumpsit  upon  an  instrument  dated  13th  of  December, 
1834,  and  stamped  as  an  agreement,  of  which  the  following  is  a  copy: — "Wm.  L. 
Bicknell,  in  consideration  of  the  rents,  covenants,  and  agreements  hereinafter 
mentioned,  doth  hereby  agree  to  grant  a  lease  unto  W.  C.  Hood,  his  executors  or 
administrators,  at  the  expense  of  the  said  W.  C.  Hood,  his  executors  or  adminis- 
trators, of  all  that  piece  or  parcel  of  ground,  with  the  messuage  thereon  erected 
&c.,  situate  &c.,  (together  with  the  use  of  the  several  fixtures,  articles,  and  things 
enumerated  in  the  schedule  underwritten),  to  hold  the  same,  with  the  appurten- 
ances, inito  the  said  W.  C.  Hood,  his  executors,  administrators,  and  assigns,  for 
the  term  of  two  years  and  three  quarters,  wanting  seven  days,  from  the  S.^th  day  of 
December  instant :  yielding  and  paying  therefor-  yearly  and  every  year  during  the 
said  term,  unto  the  said  VV.  L.  Bicknell,  his  executois,  administrators,  or  assigns,  the 
yearly  rent  or  sura  of  1401.,  the  said  rent  to  be  paid  and  payable  (juailerly,  on 
the  2.jth  day  of  March,  the  24th  day  of  June,  the  29th  day  of  September,  and  the 
25th  day  of  December  in  every  3'ear  ;  the  first  (piarterly  payment  to  be  made  on  the 
2.5th  day  of  March  which  will  be  in  the  year  1835.  And  which  said  indenture  of 
lease  shall  contain  covenants  by  and  on  the  part  of  the  said  \\'.  C.  Hood,  his  heirs, 
executors  and  administiators,  to  pay  the  said  yeai'ly  rent  on  or  at  the  days  or  times 
above  mentioned,  and  also  all  taxes,  parliamentary  and  parochial,  payable  in  respect 
of  the  said  messuage  or  tenement  and  premises,  and  to  keep  the  said  fixtures,  articles, 
and  things,  [105]  in  the  .same  st;ite  in  which  they  now  are,  and  to  deliver  them  up, 
except  as  after-mentioned,  at  the  end  of  the  term  hereby  agreed  to  be  granted  ; 
reasonable  use  anrl  wear  only  excepted  :  and  all  such  other  sinnlar  covenants,  charges, 
conditions,  and  agreements,  as  are  contained  in  a  certiiin  indenture  of  lease  dated  the 
IGtli  day  of  Octoltei',  1823,  and  made  between  .lohn  M'tiill,  buildei-,  of  the  one  part, 
and  the  said  W.  L.  Bicknell  of  the  other  part,  other  than  and  excupt  the  covenant 
for  the  payment  of  rent  by  him  the  said  W.  Jj.  Bicknell  to  the  said  .lohn  M'Gill, 
which  ho  the  said  \V.  L.  Biiknell  hereby  agrees  to  [)ay.  And  the  .said  W  .  (J.  Hood, 
for  himself,  his  heirs,  executors,  and  adnn'nistrators,  hereby  covenants  and  agrees, 
with  the  said  W.  L.  Bicknell,  his  executors,  administrators,  and  assigns,  that  he  the 
said  W.  C.  Hood,  his  executois  or  administrators,  shall  and  will,  if  antl  when  requested 
so  to  do  by  the  said  W.  L.  Bicknell,  his  executors  or  administrator.s,  accept  such  lease 
as  aforesaid  upon  the  terms  and  conditions  above  sijccified  or  referred  to,  and  execute 
a  counterpart,  and  pay  the  expense  of  such  lease  and  counterpart:  and  that  until 
such  lease  shall  have  been  granted  as  aforesaid,  it  shall  be  lawful  for  the  said  \V.  L. 
Bicknell,  his  executors,  administrators,  and  assigns,  to  distrain  for  all  or  any  part  of 
the  lent  which  may  become  duo  from  the  said  W.  C.  Hood,  his  executors,  adminis- 
trators, or  assigns,  for  or  in  respect  of  the  said  messuage  or  tenement  and  premises 
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hereby  agreed  to  be  demised,  at  any  time  after  the  execution  of  this  agreement :  and 
lastly,  that  he  the  said  W.  C.  Hood,  his  executors,  administrators,  or  assigns,  shall 
and  will,  in  the  event  of  taking  a  further  lease  of  the  said  messuage,  tenement,  and 
premises,  from  the  29th  daj^  of  September  which  will  be  in  the  year  1837,  purchase 
and  take  of  and  from  the  said  W.  L.  Bicknell,  his  executors  or  administrators,  all  the 
said  fixtures,  articles  after  specified,  at  a  valuation  in  the  usual  way.     In  witness,  &c." 

[106]  At  the  trial  before  Loid  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Michaelmas  Term,  it  was  objected  on  the  part  of  the  defendant,  that  this  instrument 
operated  as  a  demise,  and  therefore  ought  to  have  had  a  lease  stamp,  without  which 
it  was  inadmissible.  The  learned  judge,  however,  overruled  the  objection,  and  the 
plaintift'  obtained  a  verdict,  liberty  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit.     J.  Hendei.son  having  in  Hilary  Term  obtained  a  rule  accordingly, 

Crowder  now  shewed  cause.  By  the  express  terms  of  this  instrument,  it  appears 
that  a  fuither  and  more  complete  one  was  to  be  prepared  and  executed,  under  which 
the  defendant  was  to  hold,  and  there  is  nothing  in  it  to  shew  that  he  was  to  have  an 
immediate  occupation  as  tenant  under  this  instrument.  The  clause  enabling  the 
landlord  to  distrain,  was  a  provision  depending  upon  the  contingency  of  the  defen- 
dant's occupying  the  premises  before  the  lease  was  ready  ;  and  the  habendum  is  from 
a  period  subsequent. 

J.  Henderson,  control.  The  question  is,  whether  it  can  be  collecterl  from  the 
whole  instrument  that  the  lessor  is  bound  to  give  possession  ;  and  it  was  not  necessary 
that  the  possession  should  be  immediate.  It  may  be  that  the  parties  contemplated 
a  lease  in  futuro.  It  is  sufficient  that  the  terms  to  hold  before  the  lea.se  is  granted, 
are  contained  in  the  instrument :  and  here  the  defendant  is  to  hold  specifically  from 
the  25th  of  December,  whereas  there  is  no  time  fixed  for  the  execution  of  the  lease. 
Undoubtedly,  in  the  commencement  of  the  instrument,  there  is  an  agreement  that  a 
future  lease  shall  be  executed  ;  but  that  is  not  sufficient  to  constitute  it  a  mere 
agreement.  The  Court  ought  to  adopt  such  a  construction,  if  possible,  as  will  give 
effect  to  every  clause  in  the  instrument ;  but  no  effect  whatever  would  be  given  to 
the  stipulation  as  to  the  power  of  dis-[107]-tress,  unless  the  relation  of  landlord  and 
tenant  were  held  to  subsist.  It  would  be  quite  incongruous  if  the  plaintiff  were  at 
the  same  time  to  have  the  option  of  treating  the  defendant  as  a  trespasser.  That 
clause  could  have  no  operation  unless  an  interest  was  intended  to  pass  ;  it  must  there- 
fore be  implied  that  a  tenancy  was  to  subsist  at  all  events.  [Lord  Abinger,  C.  B. 
Would  j'ou  have  the  Court  to  draw  an  inference  from  a  particular  clause,  contrary 
to  the  whole  tenor  of  the  instrument  1]  It  is  submitted  that  there  is  an  express 
recognition  of  the  subsistence  of  the  relation  of  landlord  and  tenant,  without  which 
there  could  be  no  power  of  distress.  [Parke,  B.  There  must  be  an  agreement  bind- 
ing on  the  plaintiff,  that  the  defendant  is  to  have  possession,  to  constitute  such  a 
relation.]  The  agreement  does  contemplate  that  the  defendant  is  to  have  possession 
before  the  lease  is  executed,  viz.  from  the  2.5th  of  December,  at  a  certain  rent,  payable 
quarterly,  the  first  payment  to  begin  on  the  25th  of  March  then  next ;  and  then  it 
provides,  that  "  until  such  lease  shall  have  been  executed,"  the  plaintiff  shall  have 
power  to  distrain — that  implies  that  the  one  is  to  be  landlord,  and  the  other  tenant. 

Lord  AniNGER,  C.  B.  This  case  created,  originally,  considerable  doubt  in  my 
mind.  I  agree  to  the  principle,  that  if  there  be  an  agreement  which  clearly  professes 
to  transfer  the  possession  to  one  party,  and  gives  a  power  of  distress  for  the  rent  to 
the  other  party,  it  will,  as  a  general  rule,  amount  to  a  contract  of  demise  :  and  if  this 
agreement  could  receive  no  other  construction,  we  ought,  undoubtedly,  to  hold  it  to 
be  a  demise.  But  I  think  the  stipulation  upon  which  the  question  turns  in  the  pre- 
sent instance,  has  not  necessarily  this  effect,  but  that  it  may  be  consistent  with  apply- 
ing it  to  a  future  lease.  The  contract  is  to  grant  a  lease,  to  commence  on  the  25th 
of  December ;  but  as,  by  possibility,  the  parties  might  not  be  ready  with  the  lease  at 
that  time,  and  yet  might  desire  [108]  that  the  premises  should  be  occupied,  it  is  pro- 
vided by  the  stipulation,  that  the  landlord  shall  have  power  of  distraining  for  any 
quarter's  occupation  that  may  become  due  prior  to  the  granting  of  the  lease.  That 
construction  is  consistent  with  the  rest  of  the  agreement ;  and  therefore  the  rule 
ought  to  be  discharged. 

Parke,  B.  When  this  rale  was  moved  for,  I  entertained  some  doubt,  and  I  am 
not  quite  free  from  doubt  now  ;  but  I  think,  upon  the  whole,  that  we  may  reasonably 
construe  this  instrument  as  an  agreement  only.     The  general  rule  is,  that  if  there  are 
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any  words  shewing  a  present  intention  that  one  is  to  give  and  the  other  to  have 
possession,  a  tenancy  is  created  ;  and  the  question  is,  whether  in  this  case  there 
appear  sufficient  words  of  positive  agreement,  that  the  defendant  shall  have  possession 
at  all  events.  I  think  it  will  ho  found,  on  examination,  that  there  is  nothing  to  bind 
the  lessor  to  give  possession  in  any  event,  nidess  a  lease  is  executed  ;  and  I  think  the 
true  construction  of  the  instrument  is,  that  the  lessor  agrees  to  grant  a  future  lease, 
and  the  lessee  agrees  that  if  before  it  is  granted  he  is  permitted  to  occupy,  and  does 
occupy,  then  the  lessor  is  to  have  power  to  distrain.  But  for  such  a  stipulation,  the 
lessor  might  not  have  been  enabled  to  distrain  until  some  rent  had  been  paid,  without 
a  fresh  agreement  to  shew  that  the  terms  of  the  tenancy  were  settled.  This  stipula- 
tion was  calculated  to  supply  the  place  of  such  fresh  agreement,  and  to  give  a  power 
of  distraining,  although  the  le.ssor  would  not  be  compellable  to  allow  the  party  to 
enter,  and  there  was  nothing  to  create  the  relation  of  tenancy  from  year  to  year. 

GuKNKY,  B.  I  think  the  fair  construction  of  the  instrument  is,  that  it  does  not 
amount  to  a  lease. 

Maule,  B.  There  would  be  no  doubt  in  this  case,  if  it  were  not  for  the  clause 
relating  to  the  power  of  [109]  distress.  But  if  the  intention  of  the  whole  instrument 
were  that  it  should  operate  as  a  present  demise,  that  clause  would  be  idle,  because 
the  les.sor  would  have  had  power  to  distrain  without  it.  I  think,  therefore,  the  very 
clause  appealed  to  confirms  the  view  t»iken  by  the  Court,  that  this  is  not  a  lease,  but 
an  agreement  oidy. 

Rule  discharged. 

Tuck  v.  Tuck.  Excli.  of  Pleas.  1839. — When  a  defendant,  under  a  plea  of  set-off 
to  the  whole  declaration,  proves  a  sura  of  money  owing  to  him  from  the  pl.iiutilf', 
less  than  the  amount  of  the  claim  which  the  plaintirt'  has  established,  the  defi-n- 
dant  is  not  entitled  to  have  a  verdict  entered  for  him  on  that  issue  for  the  amount 
which  he  h;is  so  proved,  but  the  issue  must  be  found  for  the  plaintiff:  unless 
where  the  defendant,  by  all  his  pleas,  taken  together,  covers  the  whole  cause  of 
action. 

[S.  C.  7  Dowl.  P.  C.  373;  2  H.  &  H.  71  ;  8  L.  J.  Ex.  1G5 ;  3  Jur.  680. 
See  Rodgers  v.  Mmv,  1846,  15  M.  &  W.  444.] 

Debt  on  an  account  stated.  The  defendant  pleaded  nou  assumpsit,  and  .a  set-oft' 
to  the  whole  declaration.  At  the  trial  before  Lord  .Vbinger,  (J.  B.,  at  the  Middlesex 
Sittings  after  last  Michaelmas  Term,  the  plaintilf  having  proved  his  case,  (upon  an 
I.  O.  U.  for  301.),  the  defendant  gave  evidence  in  support  of  his  plea  of  set-otf',  and 
proved  a  cross  demand  to  the  amount  of  91.  10s.  A  verdict  was  taken  for  the  plaintiff 
for  201.  10s.,  the  learned  Judge  given  the  defendant  leave  to  move  to  enter  a  verdict 
on  the  plea  of  set-off,  for  the  amount  which  he  had  proved.  A  rule  nisi  having  been 
obtained  accordingly, 

Jervis  (Mansel  with  him)  shewed  cause.  The  defendant,  not  having  succeeded 
in  proving  a  set-off  equal  to  the  amount  proved  by  the  plaintiff,  is  not  entitled  to 
have  the  issue  on  the  plea  of  set-olf  found  in  his  favour  as  to  the  part  which  he 
])roved  :  Moore  v.  Butlin  (7  Adol.  &  E.  59."j ;  2  Nev.  iV  P.  430),  where  it  was  expressly 
held  that  a  plea  of  set-olf  is  not  divisible.  The  defendant  coull  only  be  so  entitled, 
where  the  sum  proved  under  the  set-oft"  answers  all  that  is  not  met  by  the  other  pleas  : 
CoHsiii<!  V.  I'luldim  (2  C.  M.  <fe  K.  547).     [He  was  then  stopped  by  the  Court] 

[110]  Pe!u:ock,  contnV  In  Condm  v.  I'whUm  (2  C.  M.  &  K.  547),  it  is  laid  down 
that  the  plea  of  set-oH  is  a  rlivisible  plea;  and  if  so,  it  must  be  divisible  for  every 
purpose  and  in  every  aise.  The  defendant  has  here  succeeded  in  part  upon  that  issue, 
and  so  far  he  was  entitled  to  the  costs  of  it.  [Parke,  B  In  Coti.sin.'i  v  I'mldon,  the 
plaintiff's  demand  was  entirely  covered,  partly  by  a  plea  of  payment  and  partly  by  a 
set-oft'.  As  to  the  plea  of  set-oft' being  divisible  generally,  the  opiin'oii  of  the  Court  of 
Queen's  Bench  in  Moore  v.  Butlin  is  expressly  to  the  cnntrarv.]  The  plaintilf  should 
not  have  denied  the  set-olf  altogether,  but  should  have  admitted  so  much  of  it  as  ho 
owed  the  defendant.  [Lord  AUinger,  C.  B.  No,  it  is  the  other  way:  the  defendant 
should  have  pleaded  the  set-otf  otdy  as  to  so  much  as  he  could  prove.)  The  defendant 
is  entitled  to  be  allowed  the  costs  of  the  witnesses  who  proved  the  sot-oi'.  If  he 
were  not  entitled  to  have  the  verdict  entered  in  this  way,  great  inconvenience  might 
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arise,  for  a  defendant  might  in  tfuth  have  an  answer  to  the  whole  cause  of  action 
under  this  plea,  but  might  fail  in  proving  an  inconsiderable  part,  and  then  it  would 
appear,  on  this  finding,  that  he  had  never  been  allowed  the  set-ofl'.  [Lord  Abinger,  C.  B. 
The  old  rule  of  pleading  was,  that  if  the  defendant  pleaded  falsely  as  to  part,  the 
issue  was  found  against  him  as  to  the  whole.  If  you  had  claimed  less  in  the  plea  of 
set-off,  perhaps  the  plaintiff  would  have  admitted  it.  It  was  your  own  fault  in  not 
confining  it  to  the  sum  you  were  capable  of  pioving.] 

Lord  Abinger,  C.  B.  It  appears  to  me  that  on  principle  this  case  must  be 
decided  against  the  defendant.  This  was  an  action  of  debt ;  and  according  to  the 
modern  decisions,  the  actions  of  indebitatus  assumpsit  and  debt  stand  in  the  same 
situation,  as  to  the  amount  which  parties  are  required  to  prove,  in  support  of  the 
allegations  con-[lll]-tained  in  the  pleadings.  In  former  times,  the  Courts  were  more 
strict  in  actions  of  debt,  and  required  the  plaintiff  to  prove  the  exact  amount  claimed 
in  his  declaration,  and  the  defendant  to  prove  the  exact  amount  alleged  by  him  in  his 
plea  to  have  been  paid.  The  defendant,  in  a  case  of  set-off,  has  now  the  same 
privilege  that  he  always  had :  if  he  chooses  to  plead  that  he  has  paid,  or  has  a  cross 
3laim  to  the  amount  of,  a  certain  specified  sum,  he  may  do  so,  and  entitle  himself  to 
a  verdict  on  the  plea,  if  he  can  prove  the  fact  to  be  as  pleaded.  It  is  an  advantage 
for  him  to  be  allowed  to  plead  generally,  that  a  greater  sum  is  due  to  him  than  the 
amount  of  the  plaintift''s  demand  ;  but  then  he  has  no  I'ight  to  take  an  unfair  advantage 
of  the  plaintiff  by  pleading  to  the  whole,  and  thus  taking  the  chance  of  proving  as 
much  as  he  can,  and  then  claim  to  be  allowed  a  verdict  for  so  much  as  he  has  proved, 
when  he  has  not  proved  any  set-off  equal  to  that  which  he  has  pleaded,  or  to  the  debt 
which  the  plaintiff  has  established.  The  general  rule  must  apply,  that  if  a  party  plead 
a  special  plea,  and  fail  in  proving  any  part,  he  fails  in  proving  the  whole  ;  and  this 
holds,  whether  the  form  of  action  be  debt  or  assumpsit  Here  the  defendant  begins 
by  stating  that  the  plaintiff  owes  him  a  larger  sum  than  he  owes  the  plaintiff",  and 
that  he  is  willing  to  set  off  so  much  of  it  as  will  equal  the  plaintiff's  demand.  If, 
indeed,  a  defendant  prove  portions  of  several  pleas,  none  of  which  by  itself  covers  the 
whole  debt,  but  which  taken  together  will  do  so,  he  is  entitled  to  have  the  verdict 
entered  for  him  :  for  instance,  it  might  turn  out  that  there  w.as  a  good  answer  by 
matter  of  accord  and  satisfaction  to  pait  of  the  demand,  and  a  valid  set-off  to  the 
residue.  It  is  an  indulgence  to  the  defendant  to  allow  him  to  plead  several  pleas, 
each  going  to  the  whole  cause  of  action  :  but  I  think  the  additional  advantage  now 
claimed  ought  not  to  be  allowed,  and  to  refuse  it  is  quite  consistent  with  the  decision 
in  the  case  of  Cousins  v.  Paddon. 

[112]  Parke,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged. 
The  defendant,  having  shewn  that  a  sum  of  91.  10s.  was  due  to  him  from  the  plaintiff, 
contends  that  he  is  entitled  to  set  off  that  sum  against  the  larger  one  proved  against 
him  by  the  plaintiff',  and  have  a  verdict  entered  for  him  to  that  amount.  This  is  an 
action  of  debt,  not  assumpsit, — but  that  is  not  material ; — and  I  think  the  defendant 
is  not  so  entitled.  It  is  quite  con.sistent  with  the  case  of  Cousins  v.  Paddon  so  to 
rule.  The  result  of  that  ease  is  to  shew  that  the  effect  of  a  plea  of  set-off  is  the  same 
in  actions  of  assumpsit  and  debt  on  simple  contract,  and  that  it  is  no  longer  necessary, 
in  the  latter  form  of  action,  to  consider  the  plaintiff's  demand  as  a  precise  sum,  which 
is  admitted  by  the  defendant's  pleading  to  be  due  in  the  first  instance  ;  and  conse- 
quently, that  a  defendant  is  in  the  same  condition  as  to  pleas  of  set-off,  the  statute  of 
limitations,  &e.,  in  the  one  form  of  action  as  in  the  other.  That  case  decided  also 
that  the  pleas  of  payment  and  set-off  are  divisible,  and  that  if  the  defendant,  bj'  means 
of  a  plea  of  set-off,  taken  together  with  the  other  pleas  on  the  record,  covers  the  whole 
of  the  plaintiff's  demand,  he  is  entitled  on  that  plea  to  have  the  verdict  entered  in 
his  favour  for  the  amount  proved.  The  effect,  then,  of  the  judgment  in  that  case 
being,  that  the  two  foims  of  action  rest  on  the  same  footing,  the  question  that  remains 
for  us  to  determine  is,  what  is  the  construction  of  a  plea  of  set-off  by  itself?  Unless 
a  liberal  construction  be  put  upon  it,  atid  it  be  considered  divisible  when  requisite  for 
the  defence  that  it  should  be  so  taken,  great  inconvenience  would  ensue.  In  actions 
of  indebitatus  assumpsit,  previously  to  the  case  of  Cousins  v.  Paddim,  it  was  held  that 
the  defendant  was  entitled  to  judgment  on  the  record,  whenever  he  answered  the 
plaintiffs  entire  case  by  pleas  of  bankruptcy,  insolvency,  statute  of  limitation,  set-off, 
&c.  Or  if  any  one  part  of  the  plaintiff's  demand  were  answered  by  the  plea  of  non 
assumpsit,  and  the  rest  by  a  [113]  set-off,  he  would  equally  be  entitled  to  a  verdict 
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on  all  the  issues.  And  although  that  rule  has  not  been  adopted  in  the  action  of  debt, 
still  there  would  be  h  greiit  inconvenience,  and  a  defendant,  in  many  cases,  could  not 
relieve  himself  completely  from  the  claims  against  him,  unless  some  latitude  were 
allowed  in  the  construction  of  this  plea  of  set-off :  and  that  is  obtained  by  construing 
it  to  amount  to  an  allegation,  that  the  plaintiff  is  indebted  to  the  defendant  in  a 
greater  sum  than  is  due  by  the  defendant,  in  respect  of  the  matters  claimed  against 
him  on  the  whole  record.  So  that  if,  after  taking  off  so  much  of  those  claims  as  is 
answered  by  the  other  pleas,  the  defendant  can,  in  the  form  of  a  set-off,  shew  that 
a  gi-eater  amount  remains  due  to  him  than  he  shall  be  found  indebted  in  to  the 
plaintiff,  he  is  entitled  to  have  the  general  verdict  entered  for  him.  That  is  the 
reasonable  and  fair  construction  of  the  plea,  and  that  which  is  essential  to  the  ends 
of  justice  should  be  put  upon  it.  But  here  a  different  construction  is  contended  for, 
and  the  defendant  claims  a  right  to  have  a  verdict  entered  for  him  for  so  much  of  a 
set-off"  iis  he  has  proved,  in  a  ciisc  where  he  has  given  no  answer  to  the  whole  of  the 
plaintiff's  demand.  I  do  not  see  how  we  can,  consistently  with  the  words  of  the  plea, 
put  any  such  construction  upon  it.  The  plea  must  mean  that  the  plaintiff'  is  indebted 
to  the  defendant  in  a  sum  greater  than  that  claimed  in  the  declaration,  so  that, 
according  to  the  strict  mode  of  construction,  (putting  out  of  consideration  now  the 
enlarged  sense  which  we  have  shewn  it  is  necessary  sometimes  to  put  upon  it),  the 
plea  would  amount  to  an  admission,  in  an  action  of  debt,  of  the  whole  demand  being 
originally  due,  and  in  assumpsit,  of  a  liability  to  the  amount  claimed  by  the  plaintiff'; 
and  whatever  that  might  be,  the  plaintiff' would  be  entitled  to  judgment,  in  default 
of  the  plea  not  having  been  proved. 

The  latitude  alluded  to  has,  however,  been  introduced  [114]  in  the  cases  above 
mentioned  ;  the  plea  of  set-off'  has  been  construed,  under  peculiar  circumstances,  as 
entitling  the  defendant  to  prove  due  to  himself  as  much  as  he  can,  which  may  be  taken 
in  connexion  with  the  other  pleas  as  an  answer  to  the  plaintiff's  case.  But  I  cannot 
accede  to  the  proposition,  that  where  a  defendant  is  unable  to  shew  that  the  plaintiff 
is  indebted  to  him  in  a  greater  sum  than  he  is  to  the  plaintiff  on  the  whole  record,  he 
is  to  be  allowed  to  enter  a  verdict  for  as  much  as  he  has  proved  And  this  is  quite 
consistent  with  the  judgment  of  the  Court  of  Queen's  Bench  in  the  case  of  Moore  v. 
Bullin,  (with  which  I  perfectly  agree),  and  the  reasons  there  given  for  not  dividing 
the  plea  of  set-oft',  except  in  cases  where  the  other  part  of  the  plaintiffs  claim  is 
covered  by  other  pleas. 

GuRNEV,  B.,  and  Maule,  B.,  concurred. 

Rule  discharged. 

Bry.^nt  v.  Flujiit.  Exch.  of  Pleas.  1839. — A.  agreed  to  enter  into  the  service  of 
B.,  and  wrote  to  him  a  letter  as  follows  : — "  I  hereby  agree  to  enter  your  service 
as  weekly  managei',  commencing  next  Monday  ;  and  the  amount  of  payment 
I  am  to  receive  I  leave  entirely  to  you."  A.  served  B.  in  that  capacity  for  six 
weeks  : — Held,  (Parke,  B.,  dissentiente),  that  the  contract  implied  that  A.  was 
to  be  paid  something  at  all  events  for  the  services  performed  ;  and  that  the  jury 
in  an  action  on  a  quantum  meruit,  might  ascertain  what  B.,  acting  bon^  fide, 
would  or  ought  to  have  awarded. 

[S.  C.  2  H.  &  H.  84 ;  8  L.  J.  Ex   189  :  3  Jur.  681.     Referred  to,  Bromne  v.  Spratt, 

[1903]  1  Ch.  599.] 

Indebitatus  assumpsit  for  salary  and  wages.  Plea,  non  assumpsit.  At  the  trial 
before  Alderson,  B.,  at  the  .Middlesex  Sittings  after  Michaelmas  Term,  it  appeared 
that  the  plaintiff  claimed  the  sum  of  321.  on  a  quantum  meruit  for  six  weeks'  services 
performed  by  him  in  pursuance  of  an  agreement  contained  in  a  letter  from  him  to  the 
defendant,  of  which  the  following  is  a  copy  : — "I  herebj'  agree  to  enter  your  service 
as  a  weekly  manager,  commencing  next  Monday,  and  the  amount  of  payment  1  am  to 
receive  I  leave  entirely  for  you  to  determine."  [115]  On  this  e\-idence,  Andrews, 
Serjt.,  for  the  defendant,  contended  that  no  action  to  recover  compensation  would  lie, 
and  that  the  ])laintiri  ought  to  be  nonsuited  ;  citing  J'ai/lor  v.  Brewer  (1  Mau.  iV  Selw. 
290).  The  leained  Judge  left  it  to  the  jury  to  say  what  was  a  reasonable  remunera- 
tion for  the  services  actually  performed  by  the  plaintiff',  and  they  found  201.,  for 
which  amount  the  learned  Judge  directed  that  the  verdict  should  be  entered  for  the 
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plaintiff,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit.     A  rule  having  been 
obtained  accordingly, 

Kelly  shewed  cause  in  this  term.  The  services  having  been  proved  to  have  been 
performed,  and  to  have  been  of  value  to  the  defendant,  the  plaintiff  is  entitled  to 
recover  a  reasonable  compensation  for  them  ;  for  although  no  amount  was  fixed,  the 
law  will  presume  that  he  is  to  receive  a  reasonable  sum.  When  a  party  has  pei'formed 
valualile  services  for  another  at  his  request,  the  law  will  presume  that  he  is  to  pay 
for  them  that  which  is  just  and  reasonable.  The  case  of  Taylor  v.  Brewer  has  no 
application  to  the  present.  There  the  plaintiff  sought  to  maintain  an  action  for  wages 
on  the  following  resolution  of  a  committee; — "Resolved,  that  any  services  to  be 
rendered  by  W.  shall,  after  the  third  lottery,  be  taken  into  consideration,  and  such 
remuneration  made  as  shall  be  deemed  right."  That  resolution  might  mean  that  the 
party  should  have  some  remuneration  to  be  fixed  by  the  committee  ;  but  not  neces- 
sarily so.  The  judgment  there  proceeded  on  the  ground  that  the  committee  were  to 
decide  whether  he  was  to  have  anything  or  not.  But  it  is  not  possible  to  put  the 
same  construction  on  this  contract.  The  plaintiff  does  not  say  he  will  leave  it  to  the 
defendant  to  say  whether  he  is  to  be  paid  anything  or  nothing :  it  is  quite  clear,  from 
the  terms  of  the  letter,  that  he  was  to  receive  some  remuneration,  and  the  only  thing 
left  open  was  the  amount.  The  [116]  law  presumes,  when  services  are  performed, 
that  a  remuneration  shall  be  paid  for  them  ;  and  a  party  is  not  held  to  be  disentitled, 
unless  he  clearly  agrees  to  enter  into  the  service,  either  for  no  remuneration  at  all, 
or  leaving  it  to  the  other  party  to  decide  whether  he  shall  receive  any  remuneration 
or  not.  [Alderson,  B.  In  Peacock  v.  Peacock  (2  Camp.  45),  where  a  man  said  to  his 
son — "You  shall  have  15s.  a  week  till  October,  and  you  shall  then  have  a  share  ;  we 
need  not  talk  of  the  share  till  October  comes,  we  shall  settle  it  then  ;  "  and  the  son 
remained  several  years  in  the  business,  no  settlement  ever  having  been  made,  it  was 
held  that  an  action  lay  by  him  to  recover  a  reasonable  compensation  for  his  labour. 
Lord  EUenborough,  in  Taylor  v.  Brewer,  distinguishes  that  case,  by  .saying  that  there 
the  plaintiff  was  to  have  a  share  at  all  events.  iSo  here,  it  appears  that  the  plaintiff 
was  to  have  some  wages  at  all  events.] 

Andrews,  Serjt.,  .and  Hoggins,  contri\.  This  engagement  was  in  the  nature  of  an 
experiment,  the  value  of  the  plaintiff's  services  being  altogether  unknown  to  the 
defendant ;  and  therefore,  it  was  reasonable  for  the  plaintiff  to  leave  it  to  the  defen- 
dant to  .say,  after  a  trial  of  his  services,  how  much  he  was  entitled  to,  or  whether  his 
services  were  of  any  value  at  all.  And  the  defendant  not  having  determined  that  he 
was  entitled  to  anything,  he  cannot  be  entitled  to  recover  in  this  action.  The  case 
is  the  same  as  if  the  parties  had  agreed  that  a  third  party  should  fix  the  amount  of 
wages  to  be  paid,  in  which  case  it  is  clear  that  the  action  would  not  lie  until  the 
third  party  had  fixed  the  amount,  as  that  would  be  in  the  nature  of  a  condition 
precedent :  Morgan  v.  Bimie  (9  Bing.  672  ;  3  M.  &  Scott,  76). 

Cur.  adv.  vult. 

On  a  subsequent  day, — 

Parke,  B.,  said — In  this  case  the  plaintiff  had  entered  into  a  contract  with  the 
defendant  to  serve  him  in  the  capa-[117J-oity  of  weekly  manager  ;  and  the  question  is, 
whether,  on  the  construction  of  the  agreement  between  them,  the  plaintiff  is  entitled 
to  recover  in  this  action  any  remuneration  for  his  services?  Mj'  Brothers  Alderson, 
Gurney,  and  Maule,  who  heard  the  argument,  think  that,  according  to  the  true 
construction  of  the  plaintiff's  letter,  the  defendant  is  bound  to  pay  the  plaintiff  some- 
thing for  his  trouble;  and  that  it  does  not  enable  the  defendant  to  say,  "nothing 
at  all  is  due  to  you,"  but  that  he  is  bound  to  award  the  plaintiff  something  in  con- 
sideration of  his  services.  I  own  my  impression  is,  that  it  amounts  to  a  mere 
honorary  obligation  on  the  part  of  the  defendant ;  and  I  cannot  distinguish  this  case 
from  that  of  Taylor  v.  Brewer.  As  the  majority  of  the  Court,  however,  are  of  a 
contrary  opinion,  this  rule  must  be  discharged. 

Alderson,  B.  It  appears  to  us,  that  the  nature  of  the  contract  between  the  parties 
is  to  l)e  deduced  from  the  the  paper  itself,  and  that  a  contract  to  pay  something  is  to 
be  inferred  from  it,  and  the  jury  were  to  ascertain  how  much  the  defendant,  acting 
bona  fide,  would  or  ought  to  have  awarded. 

Lord  Abingkr,  t).  B.,  added, — As  the  amount  was  reserved,  it  would  seem  to 
imply  that  some  amount  was  to  be  paid.  I  agree,  therefore,  with  the  majority  of  the 
Court. 

Rule  discharged. 
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Browning  and  Another  v.  Paris  and  Anothkr,  Executors  of  Reid.  Exch.  of 
Pleas.  1839. — The  Insolvent  Act,  52  Geo.  3,  c.  165,  s.  54,  by  which  a  right  is 
reserved  to  creditors  to  obtain  payment  out  of  the  future  eflfects  of  the  insolvent, 
does  not  prevent  the  operation  of  the  Statute  of  Limitations. 

[S.  C.  7  Dowl.  P.  C.  398  ;  2  H.  &  H.  65 ;  8  L.  J.  Ex.  222.] 

Assumpsit  for  work  and  labour,  goods  sold,  and  on  an  account  stated,  the  premises 
being  laid  by  the  defendant's  [118]  testator.  Plea,  action  non  accrevit  infra  sex 
annos.  Replication,  that  after  the  making  of  the  promises  in  the  declaration 
mentioned,  the  insolvent,  Reid,  was  actually  a  prisoner  in  the  custody  of  the  Marshal 
(fee,  at  the  suit  of  the  plaintiffs  and  other  creditors,  on  the  5th  of  June,  1812, 
mentioned  in  the  Act  for  the  relief  of  Insolvent  Debtors,  passed  in  the  52nd  year  of 
the  reign  of  Geo.  3,  entitled  "An  Act  for  the  Relief  of  certain  Insolvent  Debtors  in 
England ;"  and  afterwards,  at  the  Quarter  Sessions  for  the  County  of  Surrey,  applied 
to  be  discharged  under  the  said  act,  and  the  Justices  at  such  Sessions  did  adjudge  the 
said  Reid  to  be  entitled  to  the  benefit  of  the  said  act,  and  did  order  the  Marshal  to 
set  at  liberty  the  said  Reid  :  that  afterwards,  and  after  the  death  of  Reid,  and  within 
six  years  next  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  divers  goods  and 
chattels  of  great  value,  to  wit,  of  the  value  of  the  damages  sustained  by  the  plaintiffs 
by  reason  of  the  nonperformance  of  the  promises  in  the  said  declaration  mentioned, 
the  .said  goods  and  chattels  not  being  or  having  been  part  of  the  necessary  apparel, 
&c.  of  Reid,  but  which  said  goods  were  and  are  part  of  the  future  estate  and  assets  of 
the  said  Reid,  within  the  meaning  of  the  statute  aforesaid),  came  to  the  hands  of  the 
defendants,  as  executors  as  aforesaid,  to  be  administered,  and  which  said  goods  and 
chattels  were  and  are  the  first  and  only  part  of  the  future  estate  of  the  said  Reid 
which  ever  came  to  the  hands  of  the  defendants,  as  executors  as  aforesaid,  to  be 
administered,  within  the  meaning  of  the  aforesaid  statute.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  replication  confesses  the  plea,  but 
does  not  avoid  it ;  that  it  does  not  allege  that  Reid  in  his  lifetime,  and  after  he  took 
the  benefit  of  the  act,  had  not  any  future  estate  and  effects  ;  and  that  the  said  statute 
did  not  save  the  causes  of  action  in  the  declaration  mentioned  from  the  operation  of 
the  Statute  of  Limitations. 

[119]  Martin,  in  support  of  the  demurrer.  By  the  Insolvent  Debtors'  Act, 
52  Geo.  3,  c.  165,  s.  54,  a  right  is  reserved  to  the  creditors  to  obtain  pa3'ment  out  of 
the  future  assets  of  the  insolvent;  but  this  piovision  does  not  interfere  with  the 
operation  of  the  Statute  of  Lirait;itions.  That  defect  is  remedied  by  the  57th  section 
of  the  late  Insolvent  Act,  7  Geo.  4,  c.  57,  by  which  it  is  provided,  that  such  proceedings 
may  be  had  upon  the  judgment  entered  up  against  the  prisoner  in  the  name  of  the 
assignee,  as  may  seem  fit  to  the  discretion  of  the  Court,  from  time  to  time,  until  the 
whole  of  the  debts  due  to  the  several  persons  against  whom  such  discharge  shall  have 
been  obtained,  shall  be  fully  satisfied  ;  and  that  no  scire  facias  shall  be  necessary  to 
revive  such  judgment  on  account  of  any  lapse  of  time,  but  execution  shall  at  all  times 
issue  thereon,  by  virtue  of  the  order  of  the  Court.  The  case  of  Harhn  v.  Talfersull 
(1  Russ.  &  Mylne,  237),  which  may  be  relied  on,  does  not  apply  to  the  present,  for 
that  proceeded  on  the  established  rule  in  e'|uity,  that  the  Statute  of  Limitations  does 
not  take  effect  where  there  is  a  trust  fund.  There,  the  discharge  was  in  the  year 
lsl2,  under  the  former  Insolvent  Act,  51  Geo.  3,  c.  125,  the  cft'ect  of  which  sUitute 
was,  that  in  consideration  of  a  prisoner's  giving  up  his  off'ects,  he  was  to  be  discharged 
from  all  debts.     Therefore  the  replication  is  bad  in  substance. 

Jervis,  contrA.  The  Stjitute  of  Limitations  did  not  run  against  the  claim  of  the 
plaintiffs;  and  the  etTeet  of  the  statute  52  Geo.  3,  c.  165,  although  it  protected  the 
person  of  the  debtor,  was  to  make  his  future  property  liable  to  answer  the  demands  of 
his  creditors.  The  replication  alleges,  and  it  is  admitted,  that  such  property  came  to 
the  hands  of  his  executors,  who  are  therefore  bouiul  to  satisfy  the  plaintiff's  debt.  In 
IIi(/ijiiis  v.  Scotl  (2  B.  &  Adol.  413),  it  was  held  that  the  Statute  of  Limitations  bars 
the  remedy  only  and  not  the  debt,  and  therefore  as  the  52  tieo.  3,  [120]  c  165,  makes 
the  insolvent's  future  property  liable,  a  new  promise  arose  to  the  plaintiff's  from  the 
executors,  on  the  goods  coming  into  their  hands. 

Parkk,  B.  The  replication  is  no  answer  to  the  Statute  of  liimitations.  Buc  even 
if  it  were  so,  and  it  could  be  maintained  that  a  new  pi'omise  arose  inidci-  the  circum- 
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stances,  still  that  would  be  a  promise  by  the  executors,  and  not,  as  hei-e  alleged,  by 
the  testator. 

Judgment  for  the  defendant. 

Attorney-General  v.  Mangles  and  Others.  Exch.  of  Pleas.  1839. — A  testator, 
by  his  will,  after  giving  certain  legacies,  gave,  devised,  and  bequeathed  unto  his 
executons,  their  heirs,  executors,  and  administrators,  all  the  rest  and  residue  of 
his  estate,  real  and  personal,  upon  trust,  at  such  times  as  they  might  think  fit,  to 
sell,  convey,  or  otherwise  convert  into  money  the  same,  or  any  part  thereof ;  and 
the  testator  directed  that  all  the  residue  of  his  estate  should  be  invested  as  it 
should  be  realized,  and  should  be  divided  amongst  all  his  children,  in  such  shares 
and  proportions  that  his  son  then  born  should  take  four  shares,  any  other  son  or 
sons  which  he  might  have  should  take  three  shaies  each,  and  his  daughters  should 
take  two  shares  each  ;  but  if  his  son  then  born  should  die  before  twenty-one  and 
without  leaving  issue,  the  testator  directed  that  his  next  sou  should  take  four 
shares,  or,  if  he  should  have  no  other  son,  then  that  his  eldest  daughter  should 
take  three  shares ;  and  he  directed  that  in  the  event  of  any  of  his  children 
dying  under  twenty-one  and  without  issue,  his  or  her  legac}'  or  share  should  be 
considered  as  having  lapsed  ;  and  that  in  case  any  of  his  daughters  should  marry 
under  twenty-one,  his  trustees  should  settle  her  fortune  upon  such  trusts  &c.  as 
were  specified  in  the  will  of  his  the  testator's  father  with  respect  to  certain  bequests 
of  personal  property  to  the  sisters  of  the  said  testator  therein  contained  ;  and  the 
testator  directed  that  his  trustees  should  have  full  power,  in  making  such  sales  as 
in  the  said  will  were  directed,  to  resort  to  either  public  or  private  sale,  and  to  buy 
in  and  re-sell,  and  to  defer  any  sale  so  long  as  they  might  think  fit,  and  of 
causing  any  part  or  parts  of  his  the  said  testator's  re;il  or  personal  estate  to  be 
valued  instead  of  being  sold,  and  of  allotting  such  parts  to  any  or  either  of  his  the 
said  testator's  children  at  the  amount  of  the  valuation,  as  a  part  of  his  or  her 
proportion  of  his  residuary  estate,  but  to  be  considered  as  personal  estate,  and 
subject  to  the  trusts  in  the  said  will  declared  respecting  such  proportions  of 
residuary  estate. — The  testator,  at  the  time  of  his  death,  had  one  son  and  four 
daughters.  The  trustees,  after  the  testator's  death,  sold  a  large  part  of  the  real 
and  personal  estate,  amounting  to  180,0001.,  and  caused  the  remaining  part  of 
the  residue,  which  consisted  of  real  estate,  to  be  valued,  and  the  same  was  valued 
at  90,0001.,  which  was  the  son's  share  of  the  residue ;  and  the  sums  of  45,0001. 
each,  amounting  to  180,0001.,  were  the  shares  of  the  daughters.  The  trustees 
allotted  the  estate  which  had  iDeen  so  valued  at  90,0001.,  to  the  testator's  son,  at 
the  amount  of  the  valuation,  and  retained  the  sum  of  180,0001.,  the  proceeds  of 
the  part  which  had  been  sold,  for  the  benefit  of  the  four  daughters  : — Held,  that 
legacy  duty  was  payable  upon  the  amount  of  the  part  which  was  actually  sold, 
but  not  upon  the  part  which  the  trustees  had  allotted  to  the  testator's  son,  under 
the  discretionary  power  contained  in  the  will. 

[S.  C.  2  H.  &  H.  74;  3  Jur.  981.  Applied,  Attorney -General  v.  Simcox,  1848,  1  Ex' 
749  Explained,  Attorney-General  v.  Marquis  of  Ailesbnry,  1885,  14  Q.  B.  D.  903  = 
reversed,  16  Q.  B.  D.  408 :  restored,  12  A.  C.  672.] 

Information  for  legacy  duties.  The  information  stated,  that  theretofore,  and  after 
the  31st  of  August,  1815,  [121]  to  wit,  on  the  7th  of  July,  1831,  in  the  county  afore- 
said, one  John  Christie  made  his  last  will  and  testament  in  writing,  duly  executed 
and  attested  according  to  the  form  of  the  statute  in  that  case  made  and  provided,  for 
the  passing  of  real  estates,  and  thereby  appointed  Caroline  Christie,  his  wife,  C.  J. 
Faleonar,  Robert  Mangles,  H.  Boldero,  T.  Edgar,  P.  Christie,  and  T.  Treacher,  to  be 
executors  and  trustees  of  his  said  will  ;  and  the  said  J.  Christie,  by  his  said  will,  after 
giving  certain  legacies  and  making  certain  bequests  as  therein  particularly  mentioned, 
gave,  devised,  and  bequeathed  unto  his  said  executors  therein  named,  their  heirs, 
executors,  and  administrators,  all  the  rest  and  residue  of  his  estates,  real  and  personal, 
upon  the  following  trusts  : — viz.,  upon  trust,  at  such  times  as  they  his  said  executors 
might  think  expedient,  to  sell,  convey,  or  otherwise  convert  into  money  the  same,  or 
any  part  thereof,  for  which  purpose  the  said  testator  by  his  said  will  declared  that 
the  receipts  of  his  said  executors  should  be  sufficient  discharges  to  all  purchasers, 
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who  should  not  be  bound  to  see  to  the  application  of  their  purchase-monies.  And 
the  said  testator  by  his  said  will  directed,  that  the  clear  proceeds  of  his  estates,  and 
all  other  his  propert}'  not  specifically  bequeathed,  should  be  applied  and  disposed  of  as 
follows  ;  viz.,  the  sum  of  20,0001.  should  be  paid  or  invested  upon  the  trusts  of  his 
marriage  settlement,  directed  by  the  Court  of  Chancery,  in  the  suit  instituted  relating 
thereto ;  and  that  his  trustees  should  invest,  in  their  own  names,  the  sum  of  30,0001., 
and  pay  the  interest  or  dividends  thereof  to  his  wife  during  her  life,  if  she  should  not 
re-marry  :  and  upon  her  death  or  re-marriage,  that  the  said  30,0001.  should  sink  into 
the  residue  of  his  est^ite.  And  the  said  testator  by  his  said  will  directed,  that  all  the 
residue  of  his  estate  should  be  invested  as  it  should  be  realized,  and  should  be  divided 
amongst  all  his  the  said  testator's  children,  in  such  shares  and  proportions,  that  his 
the  said  testator's  son,  then  [122]  born,  should  take  four  shares,  any  other  son  or 
sous  which  he  the  said  testator  might  have  should  take  three  shares  each,  and  his  the 
said  testator's  daughters  should  take  two  shares  each  ;  but  if  his  the  said  testator's 
son,  then  born,  should  die  before  attaining  the  age  of  twenty-one  years,  and  without 
leaving  issue,  the  said  testator  by  his  .said  will  directed  that  bis  the  said  testator's 
next  son  should  take  four  shares ;  or  if  he  the  said  testator  should  have  no  other  son, 
then  that  his  the  said  testator's  eldest  daughter  should  take  three  shares.  And  the 
said  testator  by  his  said  will  directed,  that  in  the  event  of  any  of  his  the  said  testator's 
children  dying  under  the  age  of  twenty-one  years  and  without  issue,  his  or  her  legacy 
or  share  should  be  considered  as  having  lapsed.  And  it  was  further  directed  l)y  the 
said  will,  that  in  case  any  of  his  the  said  testator's  daughters  should  marry  under  the 
age  of  twenty-one  years,  his  the  said  testator's  trustees  should  settle  her  fortune 
upon  such  trusts,  for  the  benefit  of  herself  and  her  issue,  and  with  the  like  trusts  and 
remainders  over,  in  favour  of  his  the  said  testator's  other  children,  as  were  specified 
in  the  will  of  the  said  testator's  father,  with  respect  to  certain  bequests  of  personal 
property  to  the  sisters  of  the  said  testator  therein  contained.  And  the  said  testator 
by  his  said  will  directed,  that  the  said  trustees  should  have  the  discretion,  during  the 
minorities  of  the  said  respective  children,  of  applying  any  part  of  the  income  of  their 
respective  fortunes  for  their  maintenance  and  education,  and  that  in  such  way  and  by 
such  hands  as  they  his  said  trustees  should  think  fit,  and  also  of  advancing  any  part 
not  exceeding  one  half  of  the  aipital  of  the  respective  fortunes  of  his  the  said  testator's 
children,  for  establishing  the  said  children  in  marriage  or  otherwise  in  life.  And  the 
said  testator  by  her  said  will  further  directed,  that  his  trustees  .should  have  full  power, 
in  making  such  .sales  as  in  the  said  will  were  directed,  to  resort  to  either  public  or 
private  sale,  and  to  buy  in  at  public  sale  and  re-sell,  and  [123]  should  also  have  the 
discretion  to  defer  any  sale  so  long  as  they  might  think  Ht,  and  of  causing  any  part 
or  parts  of  his  the  said  testator's  real  or  personal  estates  to  be  valued  instead  of  being 
sold,  and  of  allotting  such  parts  to  any  or  either  of  his  the  said  testator's  children 
at  the  amount  of  the  valuation,  as  a  part  of  his  or  her  proportion  of  his  the  said 
testator's  residuary  estate,  but  U)  be  considered  as  personal  estate,  and  subject  to  the 
trusts  in  the  said  will  declared  respecting  such  proportions  of  residuary  estiite.  And 
in  case  of  any  such  allotments,  his  the  said  testator's  trustees  should  have  discretionaiy 
powers  of  leasing  and  managing  such  respective  allotments  during  the  minorities  of 
his  the  .said  testator's  children,  and  the  like  powers  as  to  all  his  the  said  testator's 
freehold  and  leasehold  propeities,  until  tiie  same  should  bo  sold. 

The  information  then  went  on  to  allege,  that  on  the  10th  of  July,  1831,  the  said 
J.  Christie  died,  without  altering  or  revoking  his  said  will ;  that  he  hiwl  one  brother 
and  two  sisters,  who,  together  with  the  said  John  Christie,  were  severally  named  in 
the  will  of  the  said  John  Christie's  father  ;  and  it  then  set  out  his  fathei's  will  before 
referred  to  (which  did  not  appear  to  be  suHiciently  material  to  the  present  case  to 
require  in.sertion).  The  information  then  alleged,  that  the  testator,  at  the  time  of 
the  making  of  his  will,  and  thence  until  and  at  the  time  of  his  death,  was  seised  and 
possessed  of  divers  freehold  and  copyhold  estates  of  great  value,  to  wit,  freehold 
estates  of  the  value  of  200,0001.,  and  copyhold  estates  of  the  value  of  100,0001.,  and 
wiis  also,  before  and  at  the  time  of  his  death,  possessed  of  certain  leasehold  and 
pei-sonal  property  of  great  value,  to  wit,  lejisehold  property  of  the  value  of  100,0001., 
ami  personal  property  of  the  value  of  100,0001.  :  That  the  said  J.  Christie,  at  the 
time  of  his  death,  had  one  son  and  four  daughters,  viz.,  William  John  Christie, 
Caroline  Chiistie  the  younger,  Charlotte  Christie,  Anna  Christie,  and  Mary  Christie  : 
and  [i24]  that  the  said  testator  died,  Iciiving  his   said  several    children    and    also 


54  ATTORNEY-GENERAL   V.  MANGLES  5M.  &W.125. 

the  said  Robert  Mangles,  H.  Boldero,  T.  Edgar,  and  P.  Christie,  respectively  him 
surviving  :  That  the  said  Robert  Mangles  &c.,  after  the  decease  of  the  testator,  to 
wit,  on  &c.,  took  upon  themselves  the  burthen  of  the  execution  of  the  said  will,  and 
then  and  there  paid  and  satisfied  the  funeral  expenses,  and  also  the  just  debts  of  the 
testator,  and  also  the  said  legacies  and  bequests  given  by  the  said  will  of  the  said 
J.  Christie,  save  and  except  the  said  residue  so  devised  and  bequeathed  as  aforesaid. 
That  the  residue  of  the  real  and  personal  estate  and  efiects  of  the  testator,  remaining 
after  the  payment  of  the  funeral  expenses,  debts,  legacies,  and  bequests  so  paid  and 
satisfied  as  aforesaid,  then  and  there  was  of  great  value,  to  wit,  of  the  value  of 
320,0001.,  and  that  the  same  then  and  there  remained  and  was  in  the  possession  of 
the  said  R.  Mangles  &c.,  as  such  executors  as  aforesaid,  who  then  and  there  were 
seised  and  possessed  thereof  respectively,  upon  the  trusts  and  for  the  purposes  in  the 
said  will  in  that  behalf  specified  and  thereinbefore  set  forth  ;  and  it  then  and  there 
became  and  was  the  dut}'  of  the  said  K.  Mangles,  &c.  to  sell,  convey,  or  otherwise 
convert  into  money  the  said  residue  of  the  real  and  personal  estate  of  the  said  testator, 
and  to  apply  and  dispose  of  the  proceeds  thereof  in  the  manner  and  for  the  purposes 
in  the  said  will  mentioned,  or,  if  they  thought  tit  to  cause  any  part  or  parts  of  the 
said  residue  to  be  valued  instead  of  being  sold,  to  allot  such  pait  or  parts  to  any  or 
either  of  the  said  children  of  the  said  testator  at  the  amount  of  the  valuation,  as  a 
part  of  his  or  her  proportion  of  the  said  lesiduary  estate,  but  to  be  considered  as 
personal  estate,  and  sul)ject  to  the  trusts  in  the  will  respecting  such  proportions  of 
the  said  residuary  estate :  That  the  said  R.  Mangles  \'c.,  after  the  decease  of  the 
said  testator,  to  wit,  on  &c.,  in  &c.,  sold  and  converted  into  money  certain  real 
estates,  being  a  large  [125]  part  of  the  said  residue  of  the  real  and  personal  estate  of 
the  testator,  to  wit,  the  amount  of  180,0001.,  and  also  then  and  there  caused  to  be 
valued  certain  other  real  estates,  being  the  remaining  part  of  the  said  residue  of  the 
real  and  peisonal  estate  of  the  said  testator,  which  consisted  of  real  estate,  and  the 
same  was  then  and  there  valued  at  a  large  sum  of  money,  to  wit,  90,0001.  The 
information  then  proceeded  to  allege,  that  after  deducting  from  the  sum  of  320,0001., 
being  the  total  amount  of  the  residue,  the  two  sums  of  20,0001.  and  30,0001.  directed  to 
be  applied  for  the  purposes  of  the  marriage  settlement  and  the  benetit  of  the  wife  of 
the  testator,  the  remaining  part  of  the  residue,  being  of  large  amount,  to  wit,  to  the 
amount  of  270,0001.,  then  and  there  became  and  was  divisible  amongst  the  said  one 
son  and  four  daughters  of  the  testatoi-,  in  the  manner  and  in  such  shai'es  and  pro- 
portions as  in  the  said  will  in  that  behalf  directed,  viz.  the  sum  of  90,0001.,  being  four 
shares  or  parts  of  the  said  sum  of  270,0001.,  the  whole  into  twelve  shares  being  divided, 
then  and  theie  became  and  was  the  share  and  proportion  of  the  said  W.  J.  Christie, 
as  being  the  only  son  of  the  said  testator,  and  four  sums  of  45,0001.  each,  such  sums 
being  each  of  them  two  parts  or  shares  of  the  said  sum  of  270,0001.,  then  and  there 
became  and  were  respectively  the  shares  and  proportions  of  each  of  the  said  daughters 
of  the  said  testator :  that  the  duty  which  ought  to  have  been  paid  for  and  in  respect 
of  the  said  bequest  of  the  said  shares  of  the  said  residue  to  the  children  of  the  testator, 
according  to  the  provisions  of  the  statute  in  that  behalf  made  then  and  there,  amounted 
to  a  large  sum  of  money,  to  wit,  the  sum  of  27001.  ;  that  the  said  R.  Mangles,  &c., 
after  the  decease  of  the  testator,  and  after  they  had  so  taken  upon  themselves  the 
burthen  etc.,  and  after  the  said  valuation  &c.,  to  wit,  on  ifec,  allotted  unto  the  said 
W.  J.  Christie,  then  and  there  being  the  only  son  of  the  said  testator,  the  said  real 
estates,  being  the  said  portion  of  the  said  residue  of  the  real  and  personal  estate  [126] 
of  the  said  testator  which  had  been  so  valued  at  90,0001,  at  the  amount  of  that  valua- 
tion, as  and  for  his  share  and  proportion  of  the  said  residue,  under  and  by  virtue  of 
the  will,  and  then  and  there  required  for  the  benefit  of  the  said  VV.  J.  Christie,  the 
said  portion  of  the  said  residue  so  valued  as  aforesaid,  and  being  of  the  said  amount, 
without  having  first  paid  the  duty,  to  wit,  the  sum  of  9001.,  then  and  there  chargeable 
for,  &c.,  in  I'espeet  of  the  said  bequest  to  the  said  W.  J.  Christie.  There  was  a 
similar  allegation  as  to  the  180,0001.,  the  proceeds  of  the  sale  of  the  estate  retained 
for  the  benefit  of  the  four  daughters. 

To  both  these  breaches  there  was  a  general  demurrer,  and  joinder  in  demurrer. 

The  points  marked  for  argument  on  the  part  of  the  defendants  were  : — 1st,  The 
defendants  contend  that  under  the  act  of  55  Geo.  3,  c.  184,  schedule  part  3,  title 
"Legacies,"  no  duty  is  payable  in  respect  of  the  land  allotted  by  virtue  of  the  power 
to  allot  contained  in  the  will  of  John  Christie.     2ndiy,  ihat  under  the  same  act  no 


SM.  &W.  127.  ATTORNEY-GENERAL   t'.  MANGLES  55 

duty  is  payable  in  respect  of  the  land  sold,  as  mentioned  in  the  first  count  of  the 
information. 

The  points  marked  on  the  part  of  the  Attorney-General  were  as  follows  : — The 
Attorney-(Jeueral  claims  the  payment  of  the  legacy  duty,  under  the  45th  Geo.  3,  c.  28, 
ss.  1  &  4,  and  55  Geo.  3,  c.  iiS4,  schedule  part  3,  title  "Legacies,"  in  respect  of  the 
share  allotted  to  W.  J.  Christie  in  real  estate,  and  valued  at  9ti,0001. ;  and  also  in 
respect  of  the  said  sum  of  160,0001.,  being  the  proceeds  of  that  piirt  of  the  residue 
of  the  testator's  estate,  being  real  estate,  which  had  been  sold  and  converted  into 
money  pursuant  to  the  directions  in  the  said  will.  And  the  Attorney-General  will 
argue  that  such  duty  is  due  and  payable,  because,  by  the  will,  a  direction  is  given  to 
the  executors  to  sell  the  real  esta,te  devised  :  and  further,  that  the  efifect  of  such 
direction  is  not  controlled  by  the  discretionary  power  given  to  the  trustees  to  allot 
portions  of  the  real  [127]  estates,  for  it  is  expressly  piovided  by  the  testator,  that  any 
portion  allotted  shall  be  considered  as  personal  estate,  and  shall  be  taken  as  such  by 
the  allottee  at  the  amount  at  which  it  has  been  valued ;  such  allotment,  therefore, 
being  but  a  sale  of  the  allotted  portion  to  the  allottee. 

Wightman,  in  support  of  the  demurrer.  By  the  provisions  of  this  will,  the 
executors  are  vested  with  an  absolute  discretion,  not  depending  on  the  will  of  the  object 
of  the  bounty,  but  depending  wholly  on  the  exercise  of  their  own  discretion,  whether 
they  will  sell  or  not.  If  they  please,  they  are  at  perfect  liberty,  instead  of  selling,  to 
convey  the  real  estate,  or  a  portion  of  it,  to  the  objects  of  the  bounty  in  solido,  as 
real  estate,  merely  putting  a  value  upon  it  that  they  way  ascertain  the  proportions. 
The  question,  therefore,  will  turn  on  the  construction  to  be  given  to  the  words  of  the 
55th  Geo.  3,  c.  184,  sched.  3,  tit.  "Legacies,"'  which  are,  "For  the  clear  residue,  when 
given  to  one  person,  and  for  every  share  of  the  clear  residue  when  given  to  two  or 
more  persons,  of  the  monies  to  arise  from  the  sale,  mortgage,  or  other  disposition  of 
every  real  or  heritable  estate  directed  to  be  sold,"  itc.  The  fund,  therefore,  which  is 
hereby  made  chaigeable,  must  be  a  legacy  arising  either  from  personal  property  or  from 
land  directed  by  the  will  to  be  sold  ;  but  it  is  also  admitted,  on  the  part  of  the  defen- 
dants, that  in  case  the  land  should  be  directed  to  be  sold,  and  it  is  not  sold,  but  the  land 
is  taken  by  the  object  of  the  bounty  as  a  substitute,  then  the  legacy  duty  attaches; 
because,  as  far  as  the  will  is  concerned,  the  land  is  positively  and  absolutely  directed 
to  be  sold.  The  AtU'rueij-Geiural  v.  Uolford  (1  Price,  42t))  is  a  direct  authority  to 
that  efi'eut.  There  Thompson,  C.  B.,  says,  "This  is  not  a  bequest  of  the  property  in 
question,  directing  it  to  be  sold  with  a  view  solely  to  the  payment  [128]  of  the  debts, 
but  it  is  directed  to  be  sold  at  all  events,  and  to  be  turned  into  money."  There  the 
land  was  not  sold,  but  the  legatee  was  content  to  take  the  land  instead  of  the  money, 
and  therefore  waived  the  sale  and  took  it ;  but  that  was  under  a  will  under  which 
the  land  was  directed  to  be  sold  at  all  events,  and  therefore  it  was  considered  for  that 
purpose  as  if  it  had  been  sold,  and  that  the  legacy  duty  attached.  [Parke,  B.  There 
is  no  doubt  upon  the  second  question  raised  for  argument,  as  to  the  money  raised  by 
the  sale  of  the  land, — that  which  was  actually  sold, — the  legacy  duty  is  clearly  pay- 
able on  that.  Lord  Abinger,  C.  B.  The  question  now  is,  whether  the  testator  did 
or  did  not  give  to  the  trustees  an  option  whether  they  would  sell  or  not?  That  is 
the  only  point]  The  trustees,  by  the  discretionary  power  contained  in  this  will,  are 
not  bound  to  sell,  but  they  may,  if  they  please,  avoid  a  sale  altogether.  The  words 
are,  "And  the  said  testator  by  his  said  will  farther  directed,  that  his  trustees  should 
have  full  powei',  in  making  such  sales  as  in  the  said  will  are  directed,  to  resort  to 
either  public  or  private  sale,  and  to  buy  in  at  public  sale  and  re-sell,  and  should  also 
have  the  discretion  to  defer  any  sale  so  long  as  they  might  think  tit,  and  of  causing 
any  part  or  parts  of  his  the  said  tesfcitor's  real  or  personal  estates  to  be  valued  instead 
of  being  sold,  antl  of  allotting  such  parts  to  any  or  either  of  his  the  said  testator's 
children  at  the  amount  of  the  valuation,  as  a  part  of  his  or  her  proportion  of  his  the 
Sidd  testator's  residuary  estate,  but  to  be  considered  as  personal  estate. "  Now  first, 
ivs  to  the  words  "  to  be  considered  as  personal  estate."  Tho.se  words  can  have  no 
effect  whatever  here,  unless  in  legal  construction  it  be  personal  estate ;  the  testivtor's 
directing  that  it  shall  be  the  same  as  personal  estiite  will  have  no  weight;  for  if  we 
take  the  converse  of  the  proposition,  and  suppose  that  he  had  directed  that  personal 
property  should  be  considered  as  real  estate,  the  Court  would  not  so  treat  it.  [Lord 
Abinger,  C.  B.  He  could  [129J  not  withdraw  it  from  li.ibility  to  legacy  duty  Ijy  say- 
ing ii  should  be  considered  as  real  estate ;  and  therefore  he  cannot  say  it  shall  be 
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liable,  by  saying  it  shall  be  considered  as  personal — that  is  your  argument.]  He 
cannot  render  it  less  liable  by  saying  it  shall  be  considered  as  real  estate,  nor  will  he 
make  it  more  liable  by  saying  it  shall  be  considered  as  personal  estate.  The  case 
which  is  most  in  point  on  this  question  is  that  of  In  re  Evans  (2  C.  M.  &  K.  206). 
There  a  testator  devised  real  estates  to  trustees  for  the  benefit  of  several  parties  for 
life,  and  after  their  deaths  to  be  distributed  amongst  their  children,  &c.  :  and  the  will 
contained  a  power  by  which  the  testator  directed  that  it  should  be  lawful  for  the 
trustees  to  sell  the  same  or  any  part  thereof,  "as  shall  appear  most  expedient  to  my 
trustee  or  trustees  for  the  time  being,  towards  the  management  of  my  property  and 
affairs."  Some  portion  was  sold  shortly  after  the  testator's  death,  because,  being  suit- 
able for  building,  it  was  advantageous  to  the  estate  to  sell  it :  and  the  remaider,  after 
being  subject  to  the  trusts  for  ten  years,  was  sold  under  an  order  of  a  Court  of  Equity  ; 
and  it  was  held,  that  the  money  arising  from  such  sale  was  subject  to  legacy  duty. 
That  may  be  considered  as  the  converse  of  the  case  of  The  AlUirney-General  v.  Holford. 
In  the  latter  case,  although  the  land  was  directed  to  be  suld,  it  was  not  actually  sold, 
and  in  the  ease  In  re  Erans,  although  there  was  a  discretion  which  was  to  be  exercised 
by  the  trustees,  it  was  actually  sold.     There  it  was  held  that  the  duty  did  not  attach  ;  • 

because,  by  the  will,  the  land  was  not  to  be  sold  at  all  events,  but  only  in  case  the  I 

trustees  should  think  it  most  beneficial  for  the  interest  of  the  parties  that  it  should  be 
sold.  In  that  case  the  Court  took  time  to  consider,  i^oid  Lyndhurst,  C.  B.,  saying 
that,  according  to  his  then  opinion,  it  was  not  necessary,  to  bring  a  case  within  the 
words  of  [130]  the  act  of  Parliament,  that  the  word  "  directed  "  should  be  found  in 
the  will,  but  it  was  sufficient  if  it  was  the  object  of  the  will,  and  the  obvious  intention 
of  the  testator,  that  a  sale  should  be  effected  ;  that  was  the  principle  of  the  two  cases 
cited  in  the  argument  (The  Attorney-General  v.  Holford,  and  the  case  of  Tlie  Advocate- 
General  v.  Hamsai/'s  Trusteex,(a)  which  occurred  in  the  Courts  of  Scotland).  Lord 
Lyndhurst  then  goes  on  to  say,  that  the  question  in  that  case,  In  re  Evans,  was, 
"  whether  there  was  such  an  obvious  intention  and  such  a  necessity  for  a  sale  to  effect 
the  purposes  of  the  will,  as  that  a  sale  could  be  said  to  be  directed,"  and  he  added, 
that  no  case  had  hitherto  gone  so  far  as  to  say  that  the  duty  was  payable,  when  there 
was  not  either  an  express  direction  to  sell,  or  a  manifestation  in  the  will  of  the  inten- 
tion of  the  testator  that  there  should  be  a  sale.  I  he  present  case  is  within  the  rule 
there  laid  down.  There  is  here  neither  a  direction  to  sell,  nor  does  it  appear,  taking 
the  whole  will  together,  that  there  was  a  necessity  for  selling.  It  is  true,  that  at  the 
commencement  of  the  will  the  estates  real  and  personal  are  conveyed  to  the  trustees, 
upon  trust  at  such  times  as  they  might  think  expedient,  to  sell,  convey,  or  otherwise 
convert  into  money,  the  same  or  any  part  thereof ;  and  it  may  be  admitted,  that  if 
that  had  been  the  only  direction  relating  to  the  sale,  it  might  be  well  said  there  was 
an  express  direction  to  the  trustees  to  sell, — in  short,  that  they  would  be  bound  to 
sell ;  and  therefore,  that,  although  by  an  arrangement  afterwards  concurred  in  by  the 
legatees,  they  might  have  been  content  to  have  taken  certain  land  at  a  valuation,  still 
the  legacy  duty  would  have  attached,  according  to  the  decision  in  The  Aftorney-General 
v.  Holford.  But  if  the  subsequent  part  of  this  will  be  looked  at,  it  will  be  found  that, 
so  far  from  there  being  any  positive  direction  to  sell,  there  is  the  largest  and  [131] 
widest  discretion  on  that  matter  given  to  the  trustees  ;  not  only  as  "to  the  time  of 
sale,  but  whether  they  should  sell  at  all ;  and  it  does  not  appear  fi'om  any  other  parts 
of  the  will  that  there  was  any  necessity,  for  the  purpose  of  effecting  the  intention  of 
the  testator,  that  the  real  estate  should  be  sold  ;  but,  on  the  contrary,  that  it  was 
sufficient  for  the  trustees  to  make  a  valuation  and  an  allotment,  and  they  have  done 
so.  [Lord  Abinger,  C.  B.  We  will  hear  the  Crown  on  the  subject.  You  give  up  the 
point  as  to  the  property  which  is  actually  sold  I]  Wightman  assented,  saying  he  would 
not  argue  against  the  opinion  of  the  Court. 

The  Solicitor-General,  contra.  The  legacy  duty  is  payable  upon  the  whole  of  this 
property,  because  the  whole  of  the  real  estate,  as  it  is  submitted,  is  irrevocably 
directed  to  be  sold  within  the  meaning  of  the  act  of  Parliament.  The  question 
is,  whether,  upon  the  whole  contract  of  the  will,  the  trustees  were  bound  to  sell; 
and  if  there  be  such  a  direction  to  be  ascertained  from  the  whole  context  of  the  will, 
that  is  sufficient ;  there  need  not  be  in  express  words  a  direction  to  sell.  By  this 
will,  the  testator  gave  to  his  executors  all  his  real  and  personal  estate,  upon  trust  at 

(a)  Stated  in  a  note  at  the  end  of  the  case  In  re  Evans,  2  C.  M.  &  R.  224. 
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such  times  as  tliey  might  think  expedient  to  sell,  convey,  or  otherwise  convert  into 
money  the  same  or  any  part  thereof  ;  up  to  that  point  there  is  an  absolute  direction 
to  sell.  The  testatoi-  then,  after  the  directions  as  to  the  two  sums  of  20,0001.  and 
30,0001. — which  are  not  material  to  the  present  inquiry, — directed  that  all  the  residue 
of  his  estiite  should  he  invested  as  it  should  be  realized,  and  should  be  divided  amongst 
all  his  children,  in  such  shaies  and  proportions,  that  his  son  then  born  should  take  four 
shares,  and  (applying  the  direction  to  the  facts  which  did  happen)  that  his,  the  said 
testator's  daughters,  should  take  two  shares  each  ;  that  is,  that  it  should  be  divided 
into  twelve  parts,  four  of  which  were  to  go  to  the  son,  and  two  to  each  of  the  four 
daughteis.  Now  this  is  an  express  direction  to  conveit  into  personalty,  [132]  for  the 
purpose  of  a  distribution  ;  it  is  a  disposition  of  the  fund  al)Solutely  inconsistent  with 
anything  but  converting  the  whole  into  money.  And  then  there  is  this  important 
direction — "That  in  the  event  of  any  of  his,  the  said  testator's  children,  dying  under 
the  age  of  twenty-one  years,  and  without  issue,  his  or  her  legacy  or  share  should  be 
considered  as  having  lapsed."  There  is  the  expression  "legacy  or  share,"  all  pointing 
to  personal  estate.  And  then  there  is  the  further  direction,  which  is  also  extremely 
important, — "That  in  case  any  of  his  the  said  testator's  daughters  should  marry  under 
the  age  of  twent)'-one  years,  his  trustees  should  settle  her  fortune  upon  such  trusts, 
for  the  benefit  of  herself  and  her  issue,  and  with  the  like  trusts  and  remainders  over 
for  his  the  said  testator's  other  children,  as  were  specified  in  the  will  of  his  the  said 
testa,tor's  father,  with  respect  to  certain  bequests  of  personal  property  to  the  sisters  of 
the  .said  testator  therein  contained."  The  case  then  proceeds, — "And  the  said  testator 
by  his  said  will  directed,  that  the  said  trustees  should  have  the  discretion,  during  the 
minoi-ities  of  his  the  said  testator's  respective  children,  of  applying  any  part  of  the 
income  of  their  respective  fortunes  for  their  maintenance  and  education,  and  that  in 
such  way  and  by  such  hands  as  they  his  said  trustees  should  think  lit ;  and  also  of 
advancing  any  parts  not  exceeding  one-half  of  the  capital  of  the  respective  fortunes  of  his 
the  said  testator's  childien,  for  establishing  the  said  children  in  marriage  or  otherwise  in 
life."  That  is  a  disposition  which,  unless  there  is  some  provision  made  afterwards  to  con- 
trol it,  never  can  be  carried  into  ett'ect  until  the  estate  has  been  converted  into  money  ; 
because  no  one  can  tell  what  the  child's  fortune  is,  nor  consequently  what  half  a  child's 
fortune  is,  until  the  whole  property  has  been  converted  into  money.  Then  comes 
that  passage  of  the  will,  which  is  supposed  to  have  totally  altered  that  which  before  was 
(juite  clear— namely,  the  power  of  allotment ;  but  it  is  submitted  that  the  allotment 
[133]  there  intended  was  a  mere  temporary  allotment  for  convenience,  and  was  not 
intended  to  interfere  with  the  direction  eventually  to  sell.  The  will  directs,  that  the 
trustees  shall  have  power,  in  making  such  sales,  to  resort  either  to  public  or  private 
sale,  and  to  defer  any  sale  so  long  as  they  might  think  fit, —"and  of  causing  any  part 
or  parts  of  his  the  testator's  leal  or  per.sonal  estate  to  be  valued  instead  of  being  sold, 
and  of  allotting  such  p.irts  to  any  or  either  of  his  the  said  testator's  children,  at  the 
amount  of  the  valuation,  as  a  part  of  his  or  her  proportion  of  his  the  said  testator's 
residuary  estate,  but  to  lie  considered  as  personal  estate,  and  subject  to  the  trusts  in 
the  said  will  declared,  respecting  such  proportions  of  residuary  estate."  It  is  .said 
that  it  is  not  competent  to  a  party,  by  saying  that  real  estate  shall  be  considered 
as  personal,  to  give  it  that  nature.  It  is  true  you  cannot  impress  on  real  estate  the 
character  of  descendiliilily  according  to  the  rules  applicable  to  personal  estate  ;  but 
it  is  done  in  ofTeet  every  day  in  settlements  and  wills,  by  directing  the  real  estate 
to  be  sold,  and  the  proc-eeds  ]wid  over ;  it  then  l)ecomes  irapres.sed  with  the  character 
of  personalty,  and  though  the  person  who  is  entitled  to  the  absolute  interest  may  say 
he  will  take  it  in  its  piesent  state,  the  charactei-  of  personalty  attaches  to  it:  that  is 
the  meainng  of  this  will,  and  the  Court  will  give  efl'ect  to  the  intention  of  the  testator. 
Having  before  laboriously  flirected  that  all  his  estate,  both  real  and  pei'sonal,  should 
be  tui-ncd  into  money,  the  testator  say.s,  "  You  may  defer  the  .sale  as  long  as  you 
please,  and,  instead  of  selling  it  all  at  once,  you  may  allot  Bla(;k  Acre  as  of  the  value 
of  10,0001.,  and  that  will  conclusively  fix  the  party  to  whom  it  is  allotted,  whether  it 
will  produce  10,0001.,  or  20,0001.  ;  but  it  is  still  to  bo  taken  as  personal  estate," 
which  must  mean  that  it  shall  all  eventually  be  sold.  The  testiitor  had  said  previously, 
that  in  the  event  of  any  of  his  children  dying  under  twenty-one  and  without  issue, 
their  legacies  or  shares  should  be  considered  as  having  lapsed.  Now,  sup-[134]-pose 
his  son  had  married  at  the  age  of  nineteen,  and  had  issue  two  sons,  did  the  tcst^itor 
intend   liiat  the  trustees  slmukl  have  the  o[)liou  of  saying  whether  a  second  son,  if  he 
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left  one,  should  be  a  beggar,  or  be  worth  45,0001. 1  That  consequence  must  follow, 
by  adopting  the  construction  contended  for  on  the  other  side.  There  never  was  an 
instance  in  which  a  power  was  given  to  a  trustee,  and  certainly  not  any  in  which  a 
power  was  given  by  implication,  to  say  whether  or  not  property  should  be  invested 
with  the  character  of  realty  or  personalty,  thereby  affecting  the  rights  of  the  children 
of  the  party  creating  the  trusts.  Moreover,  it  is  to  be  observed,  that  the  shares  of 
the  daughters  are  directed  to  be  settled  in  the  same  mode  in  which  the  shares  of  the 
testator's  sisters'  property  were  settled  under  the  will  of  their  father.  And,  by  that 
will,  the  fortune  of  each  daughter  was  to  be  settled,  so  that  each  daughter  took  it 
for  her  life,  remainder  to  the  husband  for  his  life,  in  case  she  married,  and  afterwards 
to  the  children  of  the  marriage.  Now  suppose,  under  such  a  settlement,  a  child  had 
died  in  the  lifetime  of  its  parent,  leaving  issue  ;  the  share  of  a  child  so  dying  would 
have  gone  amongst  all  the  issue  as  personal  estate.  How  could  that  be  done,  if  this 
is  to  be  taken  as  real  estate'/  It  could  only  be  done  by  directing  it  to  be  sold,  as  it 
is  here  originally  done.  Besides,  what  estate  did  any  party  take  in  this  property 
which  was  to  be  allotted?  Would  they  take  a  fee-simple,  or  what  estate]  As  to 
that,  there  is  no  direction  what  estate  the  parties  to  whom  it  may  be  conveyed  are  to 
take.  In  the  case  In  re  Emus,  this  difficulty  did  not  arise  ;  because  there  the  will 
directed  the  property  to  be  divided  into  three  shares  for  three  parties,  who  were 
each  to  take  for  life,  and  after  their  death,  it  was  to  be  among.st  all  their  children 
as  tenants  in  common,  and  their  respective  heirs,  executors,  administrators,  and 
assigns.  It  must  be  borne  in  mind,  that  up  to  the  clause  of  allotment,  the  trusts 
of  the  will  were  to  convert  the  whole  [135]  estate,  both  real  and  personal,  into  money, 
and  to  divide  it  into  certain  proportions  amongst  his  five  children  ;  but  then  the 
testator  says,  that  may  be  inconvenient,  as  the  children  are  under  age,  and  it  will 
be  necessary  to  settle  what  some  particular  party  is  to  have  before  that  can  be  done ; 
and  then  he  obviates  any  difficulty  by  saying,  that  the  trustees  may  allot  one  or  more 
of  the  estates  of  the  shares  of  each  party,  but  still  to  be  considered  as  personal  estate, 
and  subject  to  the  trusts  declared  as  to  the  residuary  estate.  Unless  the  Court 
hold  this  to  be  a  direction  that  the  estate  is  to  be  turned  into  money,  they  must 
strike  out  of  the  will  the  words  "to  be  considered  as  personal  estate,  and  subject  to 
the  trusts  in  the  will  declared,  respecting  the  residuary  estate."  If  there  be  some- 
thing in  a  will  which  can  have  no  meaning,  then,  undoubtedl}',  it  may  be  struck  out; 
but  here  these  words  may  have  a  very  rational  meaning,  if  it  be  considered  as  a 
direction  that  the  estate  shall  be  converted  into  money.  [Parke,  B.  In  the  other 
point  of  view,  you  must  strike  out  the  words  "  and  of  causing  any  part  or  parts  of 
the  testator's  real  or  personal  estate  to  be  valued  instead  of  being  sold."]  That  would 
not  be  necessary.  Instead  of  being  sold,  they  are  to  cause  it  to  be  valued  at  the 
time  of  allotting  it,  which  otherwise  they  would  have  no  right  to  do.  [Alderson,  B. 
What  do  you  say  to  this  clause — "  And  in  case  of  any  such  allotment,  then  they  shall 
have  the  power  of  leasing  and  managing  such  respective  allotments  during  the 
minorities  of  his  the  testator's  children;"  that  is,  during  the  minority  of  the  child  to 
whom  it  is  allotted.]  After  the  allotment,  the  trust  would  be  entirely  altered  ;  and, 
during  the  minority,  the  will  gives  an  express  power  of  leasing  and  managing  the 
estate.  [Lord  Abinger,  C.  B.  The  power  of  allotting  the  estate,  and  of  managing 
it,  and  of  granting  leases  after  it  is  allotted,  is  inconsistent  with  saying  it  shall  be 
considered  as  personal  estate.]  It  [136]  is  submitted  that  it  is  not;  that  that  only 
confers  the  power  of  managing  and  leasing,  and  so  on,  until  a  final  division  is  made. 
By  the  terms,  "to  be  considered  as  personal  estate,"  the  testator  intends  that  it  shall 
be  so  considered  for  the  purposes  of  the  descendible  quality  of  personal  estate. 
[Lord  Abinger,  C.  B.  Which  he  cainiot  do.]  He  could  do  so  by  directing  it  to  be 
converted  into  personalty.  [Parke,  B.  But  he  says  it  is  not  to  be  sold  if  the  trustees 
choose  to  have  it  valued  and  allotted.  Then  you  have  two  contradictory  diiections.] 
All  the  testator  means  is,  that  it  is  not  to  be  sold  at  the  time  of  the  allotment.  He 
expressly  says,  in  the  former  part  of  the  will,  that  the  whole  shall  be  converted  into 
money,  and  that  the  money  shall  be  divided  into  certain  proportions  amongst  his 
children  ;  and  then  he  says,  it  may  be  necessary  to  ascertain  what  the  share  of  each 
child  is  before  it  has  been  all  converted  into  money,  and  that  the  trustees  may  allot 
a  portion  of  the  estate  ;  but  still  it  is  to  be  considered  as  personal  estate.  To  give 
a  different  construction,  it  would  be  necessary  to  imagine  that  the  testator  intended 
to  give  to  the  trustees  the  extraordinary  power  of  deciding  as  to  the  rights  of  the 
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unborn  issue  of  his  children  ;  because  it  is  quite  clear  that  upon  any  of  them  marrying 
and  dying  under  twenty-one  and  leaving  issue,  the  rights  of  that  issue  would  entirely 
depend  on  the  discretion  which  the  trustees  might  exercise.  According  to  such  a 
construction,  the  trustees  might  have  the  right  of  saying,  that  the  eldest  son  should 
take  90,0001.,  and  the  second  son,  if  there  were  one,  should  take  not  a  farthing,  or 
that  they  should  take  it  equally  between  them,  which  never  could  have  been  the 
intention  of  the  testator.  He  never  could  have  intended  to  confer  such  a  power. 
That  seems  to  be  one  of  the  best  clues  to  guide  the  Court  in  construing  this  will ; 
and  which  will  lead  to  the  conclusion,  that  the  whole  was  to  be  considered  as  allotted 
to  be  sold,  whatever  [137]  might  be  the  intermediate  division  which,  foi'  the  con- 
venience of  the  parties,  might  be  made  of  it. 

Wightman,  in  reply,  was  stopped  by  the  Court. 

Lord  Abinoek,  C.  B.  It  is  admitted  on  all  hands  that  for  that  portion  of  the 
estate  which  was  sold  uniier  the  direction  of  the  will,  the  legacy  duty  is  payable.  The 
question  as  to  the  remainder  appears  to  me  to  turn  upon  a  very  narrow  ground,  which 
is,  whether  the  trustees  had  a  discretion  or  not.  Now  the  argument  of  the  Solicitor 
General  amounts  to  this,  that  certain  cases  may  occur  in  which  it  would  be  e.xtremely 
difficult  to  exercise  that  discretion  :  but  I  think  we  are  not  to  judge  by  that  very  nice 
disquisition  of  cases  which  may  possibly  occur.  The  trustees  certainly  have  a  dis- 
cretion which  they  may  exercise,  and  exercise  within  the  intention  of  the  testator,  in 
man}'  cases.  It  appears  to  me  that  that  discretion  distinguishes  this  from  the  case 
decided,  where  there  was  no  such  discretion. (u)  Cases  may  e^uall}'  be  put  where  it 
would  be  highly  probable  that  they  would  exercise  a  discretion  not  to  sell.  Having 
that  discretion,  I  think  we  cannot  consider  that  before  they  had  exercised  a  discretion 
to  sell,  and  so  to  convert  the  estate  into  personalty,  the  legacy  duty  attached.  I  think, 
therefore,  the  jndgment  must  be  against  the  Crown. 

Parke,  B.  The  Crown  is  clearly  entitled  to  the  legacy  duty  on  the  part  of  the 
estate  which  is  sold  ;  the  remaining  question  is  whether,  taking  all  the  will  together, 
this  is  a  direction  to  the  trustees  to  convert  the  estate  into  money  ;  or  whether  it  is 
realty  left  in  their  discretion,  not  to  convert  it  into  money,  but  to  leave  it  as  land? 
According  to  the  authority  of  The  Advocate  General  v.  Rammi/'s  'Trustees,  the  words  of 
discretion  may  be  so  controlled  as  to  shew  they  are  [138]  directory.  If  they  are 
directory,  the  legacy  duty  would  attach  under  the  act.  The  question  here  is,  whether 
they  arc  diiectory  or  not !  It  seems  to  me  that  a  discretion  is  clearly  given  to  the 
tiustees  not  to  sell  in  certain  ca.ses  ;  the  will  provides  that  they  may  have  full  power 
of  making  such  sale,  and  to  resort  to  a  public  or  private  sale  ;  it  gives  them  a  power 
of  re-selling,  or  of  deferring  any  sale  :  and  of  causing  any  part  of  the  testator's  real  or 
personal  estate  to  be  valued,  not  before  sold,  but  instead  of  being  sold.  I  admit  there 
may  be  some  difhculty  in  what  follows,  th.-it  it  shall  be  treated  as  personal  estate,  and 
subject  to  all  the  trusts  in  the  will ;  that  may  make  it  ditiicult  in  some  cases  for  the 
trustees  to  comply  with  the  directions  given  in  this  part  of  the  will ;  at  the  same  time, 
I  cannot  think  that  that  affects  their  discretion  in  certain  cases  to  sell  or  not  to  sell,  as 
they  think  fit;  and  if  they  think  fit  not  to  sell,  inasmuch  as  they  have  a  discretion  to 
sell  or  not,  the  legacy  duty  does  not  attach. 

Ai.DERSON,  B.  It  is  clear,  according  to  the  case  of  The  Adeocate  General  v.  Ramsai/'s 
Tncstees,  that  if  there  be  words  of  discretion,  they  may  be  controlled  by  the  other 
words  of  the  will,  so  as  to  shew  that  they  are  only  in  seml)lance  words  of  discretion, 
and  in  reality  words  of  direction.  But  it  docs  not  appear  that  the  words  of  this  will 
arc  of  the  latter  description.  In  the  simple  and  plain  sense  they  are  words  of  discre- 
tion ;  and  although,  as  the  .Solicitor  General  argues,  it  would  be  ditiicult  to  carry 
that  discretion  into  ell'ect  in  certain  ingenious  cases  which  he  has  put,  to  which  I 
agree,  yet  it  is  possiljle  to  conceive  that  those  ingenious  coses  may  never  occur  at  all. 
The  testator  might  mean  to  give  a  discretion,  for  the  purpose  of  enabling  the 
trustees,  in  case  they  .saw  the  probability  of  such  a  case  arising,  to  sell  in  order  to  got 
rid  of  the  ditticulty  ;  but  in  case  the  circumstances  and  time  were  such  iia  were  not 
likely  to  raise  that  dilUcnlty,  then  to  take  the  other  branch  of  the  alternative,  and 
allot  [139]  the  real  estate.  Uidcss  you  can  shew  that  at  all  events  the  discretion  is 
taken  .away,  it  does  not  come  within  the  authority  of  The  Advocate  General  v.  llamsai/'s 
Trustees.     It  seems  to  me  that  many  cases  might  be  put,  in  which  it  would  be  obviously 

(u)  Probably  referring  to  The  Atlorneij  General  v.  IMford. 
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the  duty  of  the  trustees,  in  the  exercise  of  a  sound  discretion,  to  allot  this  as  land. 
If  that  be  so,  the  woids  of  the  will  are  to  have  their  natural  import  and  effect ;  that  is 
to  say,  the  words  of  discretion  shall  mean  that  the  trustees  have  a  discretionary  power. 
Then  it  is  quite  clear  the  legacy  duty  is  not  to  attach. 

Judgment  for  the  Crown  for  the  amount  of  the  proceeds  of  the  real  estate  actually 
sold,  and  for  the  defendants  as  to  the  amount  of  duty  claimed  for  the  part  which  had 
been  allotted. 


Isaac  v.  Belcher  and  Others.  Exch.  of  Pleas.  1839. — In  an  action  of  trover,  the 
plea,  that  the  plaintiff  was  not  possessed,  puts  in  issue  the  right  of  the  plaintitf 
to  the  possession  of  the  goods,  as  against  the  defendant,  at  the  time  of  the 
conversion. — Therefore,  in  an  action  of  trover  against  assignees  of  a  bankrupt, 
such  a  plea  lets  in  evidence  that  the  goods,  at  the  time  of  the  bankruptcy,  were 
within  the  order  and  disposition  of  the  bankrupt,  as  reputed  owner,  (according  to 
the  6  Geo.  4,  c.  16,  s.  72),  and  that  the  defendants  thereupon,  as  assignees,  sold 
the  goods. 

[S.  C.  7  Dowl.  P.  C.  .516  :  at  Nisi  Prius,  8  C.  &  P.  714.] 

Trover  against  the  defendants,  who  were  and  who  defended  as  assignees  of  a 
bankrupt.  Pleas,  first,  not  guilty  :  2ndly,  a  denial  of  the  plaintiff's  property  in  the 
goods  ;  upon  which  issues  were  joined.  Upon  the  trial  before  Lord  Abinger,  C.  B., 
at  the  London  Sittings  after  last  Michaelmas  Term,  the  plaintiff  having  proved  a 
conversion  by  the  defendants,  and  that  the  goods  were  his  property,  the  defendants' 
counsel  opened  a  case  shewing  that  the  goods  in  question  had  been  for  a  considerable 
time  before  and  at  the  time  of  the  bankruptcy,  in  the  possession,  order,  and  disposition 
of  the  bankrupt  as  reputed  owner,  with  the  plaintift''s  consent ;  and  that  thereupon  the 
defendants,  as  assignees  of  the  bankrupt,  had  sold  the  goods  under  the  authority  of 
the  6  Geo.  4,  c.  16,  s.  72.  The  plaintiff's  counsel  contended  that  this  defence  was  not 
admissible  on  these  pleadings,  but  that  it  ought  to  have  been  speciallj'  pleaded  in 
confession  and  avoidance,  and  the  Lord  Chief  Baron  being  of  this  opinion,  excluded 
the  evidence,  and  the  plaintiff  had  a  verdict.  In  Hilary  Term,  Kelly  [140]  obtained 
a  rule  to  set  aside  this  verdict,  and  for  a  new  trial,  on  the  authority  of  the  cases  of 
Owen  V.  Knight  (4  Bing.  N.  C.  54 ;  5  Scott,  307),  and  Butler  v.  Hobson  (4  Bing.  N.  0. 
290  ;  5  Scott,  798). 

Barstow  now  shewed  cause.  The  proposed  defence  was  consistent  with  the 
plaintiff's  right  of  propeity  in  the  goods,  although,  if  established  in  fact,  it  supplied  a 
legal  answer  to  the  action.  Being  consistent  with  the  plaintilf's  right  of  property,  the 
defence  was  a  justification  of  the  conversion,  and  therefore  comes  under  the  description, 
in  pleading,  of  a  confession  and  avoidance.  It  is  usual  to  plead  such  a  defence :  at 
least  the  form  of  such  a  plea  is  to  be  found  in  the  books  of  precedents.  But  although 
it  has  been  usual  to  plead  it,  if  the  effect  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  72, 
was  to  divest  the  property  of  the  owner  of  the  goods,  and  vest  it  in  the  assignees,  it 
must  be  conceded  that  a  plea,  denying  the  plaintiff's  right  of  property  in  the  goods, 
would  let  in  the  proposed  defence.  But  it  will  be  seen  that  the  act  only  gives  a  power 
of  sale  ;  and  that  until  that  power  has  been  exercised,  the  property  of  the  owner  of 
the  goods  is  never  divested :  and  when  divested,  it  passes,  not  to  the  assignees  them- 
selves, but  to  the  purchaser  of  the  goods.  The  72nd  section  provides,  "That  if  any 
bankrupt,  at  the  time  he  becomes  bankrupt,  shall,  by  the  consent  and  permis.sion  of 
the  true  owner  thereof,  have  in  his  possession,  order,  or  disposition,  any  goods  or 
chattels,  whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale, 
alteration,  or  disposition  as  owner,  the  Commissioners  shall  have  power  to  sell  and 
dispose  of  the  same  for  the  benefit  of  the  creditors  under  the  commission  ; "  .so  that 
the  assignees,  by  this  section,  have  a  power  like  that  of  the  Commissioners.  The 
property  itself  never  vested  in  the  Commissioners.  It  was  passed  by  them  to,  and 
remained  in,  the  [141]  provisional  assignee,  in  cases  before  the  1  &  2  Will.  4,  c.  56, 
when  it  was  assigned  to  the  creditor's  assignees ;  and  in  cases  since  that  statute,  the 
property  passes  by  the  mere  appointment  of  the  assignees.  But  these  instruments 
only  pass,  and  only  could  pass,  the  property  of  the  bankrupt  himself.  Section  72  of 
the  6  Geo.  4,  c.  16,  gives  the  power  of  sale  to  the  Commissioners  in  cases  of  reputed 
ownership,  and  no  doubt  that  power  passes  to  the  assignees ;  but  still  the  right  of 
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propert^v  does  not  vest  in  them.  They  are  for  this  purpose  like  a  person  to  whom  a 
power  is  given,  although  the  legal  estate  is  not  vested  in  him.  Such  a  person  may 
exercise  the  power,  and  so  divest  that  out  of  one  into  another,  which  never  passes 
intermediately  through  himself.  The  case  of  Owen  v.  [{night  is  distinguishable  from 
the  present,  as  there  the  defendant  claimed  under  one  who  derived  title  from  the 
plaintiff  himself.  In  Butler  v.  Hohson,  the  objection  does  not  appear  to  have  been 
taken  on  the  foim  of  the  pleading. 

Kelly  and  Whateley,  contra,  were  stopped  by  the  Court. 

LoKD  Abinger,  C.  B.  I  think,  upon  the  authority  of  the  case  in  the  Common 
Pleas,  that  I  was  wrong  in  excluding  this  defence. 

Parke,  B.  The  plea,  that  the  plaintift'  was  not  possessed,  in  this  form  of  action, 
puts  in  issue  the  right  of  the  plaintiff  to  the  possession  of  the  goods,  as  against  the 
defendant,  at  the  time  of  the  conversion.  The  proposed  defence  went  to  shew  that 
as  against  the  assignees,  the  plaintiff'  was  not  entitled  to  the  posse.ssion. 

The  other  Barons  concurred. 

Kule  absolute. 


[142]  Wallls  v.  Harrlson.  Exch.  of  Pleas.  1839. — Lands  were  demised  to  A. 
and  B.  his  wife  for  twenty-one  years.  A.  afterwards  granted  a  lease  of  them  to 
C  for  nine  years : — Held,  in  an  action  brought  by  A.  alone,  for  an  injury  to  his 
reversiouarj'  interest,  that  the  allegation  that  the  reversion  belonged  to  him,  was 
well  supported,  and  that  the  wife  need  not  be  joined  in  the  action  ;  but  that  even 
if  she  ought,  the  objection  should  have  been  taken  by  plea  in  abatement. 

[S.  C.  7  Dowl.  P.  C.  395 ;  2  H.  &  H.  65 ;  8  L.  J.  Ex.  188.] 

Case  for  an  injury  to  the  plaintiff's  reversionary  interest  in  a  close  of  land  in  the 
occupation  of  his  tenant.  The  defendant  pleaded  (amongst  other  things)  that  the 
reversion  in  the  said  close  or  parcel  of  land,  with  the  appurtenances,  did  not  at  the 
said  time  when  &c.,  and  still  does  not,  belong  to  the  said  plaintiff,  modo  et  forma. 
At  the  trial  before  Alderson,  B.,  at  the  last  assizes  for  the  county  of  Durham,  it  was 
proved  that  the  land  in  question  had  been  demised  bj'  the  dean  and  chapter  of  Durham 
to  the  plaintiff  and  his  wife  for  tweuty-one  years,  renewable  every  seven  years  on 
payment  of  a  tine  for  such  renewal.  The  plaintiff  had  granted  a  lease  for  the  term  of 
nine  years  to  the  tenant  in  possession.  It  was  objected  at  the  trial  that  the  action 
was  improperly  brought  by  the  plaintiff  alone,  without  joining  the  wife,  and  that  the 
defendant  was  entitled  to  a  verdict  upon  the  above  issue.  The  learned  .Judge  over- 
ruled the  objection,  and  the  jury  founil  for  the  plaintiff;  his  Lordship  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
wife  ought  to  have  been  joined  in  the  action. 

Alexander  now  moved  accordingh'.  The  question  is,  whether,  where  an  estate  is 
granted  to  a  man  and  his  wife,  and  he  brings  an  action  for  an  injury  to  the  reversion, 
he  ought  to  join  the  wife :  and  it  is  sulimitted  that  he  ought.  He  cited  Roper  on  the 
Law  of  Husband  and  Wife,  vol.  1,  p.  173,  ;is  to  the  interest  of  the  husband  in  respect 
of  the  chattels  real  of  the  wife  ;  and  Co.  Lit.  4G  b.,  where  it  is  said, — "  If  a  man  be 
possessed  of  a  term  of  forty  years  in  right  of  his  wife,  and  makes  a  lease  for  twenty 
years,  reserving  rent,  and  dies,  the  wife  shall  have  the  residue  of  the  term,  but  the 
executors  of  the  husband  shall  have  the  rent,  for  that  [143]  it  was  not  incident  to  the 
reversion,  for  that  the  wife  w;is  not  a  party  to  the  lea.se.'  [Lord  Aliinger,  C.  B. 
The  husband  is  seised,  though  another  person  is  seised  with  him.]  The  injury  is 
done  to  that  in  which  they  have  both  an  interest ;  and  therefore  they  ought  to  sue 
jointly. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  afterwards  delivered  by 

Lord  Arinurr,  C.  B.  We  have  considered  this  case,  and  have  come  to  the  con- 
clusion that  there  is  no  groinid  for  the  c)l)jection,  that  the  wife  ought  to  have  been 
joined  in  the  action  :  and  we  are  also  of  opinion,  that  if  the  objection  were  a  valid 
one,  it  should  have  been  taken  by  plea  in  abatement. 

Kule  refused. 
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Weeton  and  Others  v.  Woodcock  and  Others.  Exch.  of  Pleas.  1839. — The 
first  count  of  a  declaration  in  case  set  forth  certain  deeds  whereby  the  plaintiffs 
were  entitled  to  a  factory,  with  the  steam-engine  and  boiler,  and  complained  that 
the  defendants  had  disannexed  and  removed  the  boiler  from  the  premises,  and 
converted  and  disposed  of  it  to  their  own  use,  to  the  injury  of  the  plaintiff's 
reversion.  The  second  count  was  in  trover  for  the  same  boiler.  Quaere,  whether 
the  allowance  of  these  two  counts  was  in  violation  of  the  rule  of  H.  T.  4  Will.  4 1 

[S.  C.  7  Dowl.  P.  C.  143  ;  2  H.  &  H.  63;  8  L.  J.  Ex.  168.     See  p.  587,  post, 

and  7  M.  &  W.  14.] 

Cowling  had  obtained  a  rule  to  shew  cause  why  an  order  of  Maule,  B.,  for  striking 
out  one  of  two  counts  in  the  declaration  in  this  cause,  should  not  be  re.scinded. 
The  declaration  was  in  case,  and  the  first  count  stated,  that  by  a  certain  indenture 
(stating  the  parties  and  date)  made  in  the  lifetime  of  one  Philip  Newton,  the  plaintiffs 
and  Newton  demised  to  one  J.  F.  Taylor,  his  executors  and  administrators,  a  certain 
building  or  factor^',  situate  i^c,  then  u.sed  as  a  cotton  factory,  and  then  in  the 
possession  and  occupation  of  the  said  J.  F.  Taylor,  and  the  warehouse,  counting-house, 
engine  and  engine-house,  Ac.  il'c,  implements,  tackle,  furniture,  and  machinery,  then 
the  property  of  the  plaintiffs  and  Newton,  to  the  said  factory  [144]  and  steam-engine 
belonging,  and  therewith  then  used  and  enjoyed,  &c.  &c.  ;  to  hold  the  same  to  the  said 
J.  F.  Taylor,  from  the  1 2th  day  of  May  then  next,  for  the  term  of  seven  years.  The 
declaration  then  set  out  covenants  by  J.  F.  Taylor,  to  repair  the  premises,  to  keep  up 
a  good  steam  engine,  with  a  boiler  of  beaten  iron  of  certain  dimensions,  and  at  the 
end  of  the  term  to  leave  and  deliver  up  possession  of  the  premises  and  all  the  things 
therein  in  good  repair,  or  pay  the  lessors  the  value  of  such  as  were  not  so  left ;  and  a 
proviso  for  re-entry,  in  case  of  the  bankruptcy  of  Taylor,  or  non-performance  of  the 
covenants.  It  then  alleged  the  entry  of  Taylor,  and  that  he  continued  in  possession 
of  the  premises  until  the  term  was  determined  by  the  plaintiffs,  after  the  death  of 
Newton,  by  reason  and  in  consequence  of  the  bankruptcy  of  Taylor,  and  the  non- 
performance of  the  covenants.  Averment,  that  before  and  at  the  time  of  the  said 
determination  of  the  said  term,  a  certain  steam-engine  boiler,  theretofore  annexed  to, 
set  up,  and  placed  on,  the  said  demised  premises  by  the  said  J.  F.  Taylor,  remained 
and  continued  so  annexed  and  set  up  and  placed,  after  the  making  of  the  said  indenture, 
and  during  the  said  term,  and  was  used  for  working  the  said  demised  steam-engine, 
and  was  proper  and  necessary  for  the  working  of  the  same,  and  at  the  time  of  the 
determination  of  the  said  term,  was  the  only  boiler  on  the  demised  premises  capable 
of  supplying  the  engine  with  steam  ;  and  by  reason  of  the  premises,  the  plaintiffs  had 
become  entitled  to  the  .said  steam-engine  boiler,  and  the  same  ought  to  have  remained, 
and  been  continued  and  left  on  the  demised  premises,  and  not  to  have  been  disannexed 
and  removed  therefrom  without  the  licence  and  consent  of  the  plaintiff's.  Breach, 
that  the  defendants,  intending  to  injure  the  plaintiff's,  and  to  deteriorate  their  estate 
and  interest  in  the  premises,  and  to  diminish  the  value  of  the  said  factory  and  steam- 
engine,  and  to  deprive  the  plaintiff's  of  the  value  and  benefit  of  the  .said  steam-engine 
boiler,  wrongfullj',  and  without  the  licence  or  consent  of  the  plaintiffs,  and  against 
[145]  their  will,  disannexed  and  removed  the  said  steam-engine  boiler  fiom  the  said 
demised  premises,  and  converted  and  disposed  thereof  to  their  own  use,  whereby  the 
estate  and  interest  of  the  plaintiff's  in  the  said  factory,  with  the  appurtenances,  was 
then  greatly  injured  aiid  deteriorated. 

The  second  count  was  in  trover  for  steam-engine  boilers. 

Crompton  shewed  caused.  These  counts  ought  not  to  be  allowed  together.  The 
object  of  the  first  count  is  to  shew,  by  deducing  a  long  title  through  deeds,  &c.,  to 
the  steam-engine,  that  the  boiler  became  the  property  of  the  plaintiffs,  and  that  the 
defendants  disannexed  and  converted  it.  That  is  in  substance  the  same  as  the  count 
in  trover,  only  expanded  into  a  long  statement  of  title.  It  may  as  well  be  said  that 
two  counts  in  trespass,  one  for  removing  fixtures,  and  the  other  de  bonis  asportatis  in 
respect  of  the  same  fixtures,  might  be  joined.  This  is  not  in  fact  an  action  for  any 
injury  to  the  reversionary  estate  of  the  plaintiffs,  although  the  first  count  alleges  a 
prejudice  to  the  reversion  :  it  is  for  removing  and  disposing  of  the  boiler  to  the 
defendant's  own  use.  The  injury  is  in  the  removal ;  the  rest  is  only  special  damage. 
[.'\lderson,  B.     The  whole  cause  of  action  in  the  second  count  may  be  given  in  evidence 
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under  the  first,  anfl  something  more.]  Possibly  something  more,  which  is  introduced 
only  for  the  purpose  of  having  the  two  counts,  but  which  in  fact  is  only  special  damage 
resulting  from  the  trespass.  [Paike,  B.  There  ought  undoubtedl}'  to  be  a  distinct 
subject-matter  of  complaint  applicable  to  each  count.  But  if  the  plaintiff  will  under- 
take to  .say  that  he  goes  also  for  the  subsequent  convei-sion  of  the  boiler  when  severed 
— in  lespect  of  which  he  would  recover  a  different  measure  of  damages — he  may  have 
both  counts.]     The  Court  then  called  on 

Cowling  in  support  of  the  rule.  These  counts  are  not  in  apparent  violation  of  the 
new  rule.  The  question  is  [146]  not  whether  the  boiler  mentioned  in  the  two  counts 
is  the  same,  or  the  transaction  complained  of  the  same  ;  but  whether  the  plaintiff  may 
not  shape  his  grievance  in  two  different  modes,  though  it  respects  the  .same  chattel 
and  the  .same  transaction.  Mr.  Tidd  says  (Tidd's  New  Pr.  218) — "Although  there 
has  been  but  one  transaction  between  the  parties,  yet  there  may  have  been  several 
causes  of  action  arising  out  of  it,  which  may  be  made  the  subject  of  several  counts. 
Thus,  in  an  action  on  the  case  against  the  sheriff,  one  count  may  be  inserted  in  the 
declaration,  for  not  taking  the  defendant  when  he  h.id  an  opportunity,  and  another 
for  suffering  him  to  escape  ;  for  there  might  have  been  a  time  when  the  sherifl"  might 
have  made  the  arrest,  and  had  not  done  so,  or  he  might  have  arrested  the  party,  and 
afterwards  suffered  him  to  escape."  [Alderson,  B.  The  question  is,  whether  it  is 
not  the  same  subject-matter  of  complaint.]  That  question  depends  upon  the  meaning 
to  be  assigned  to  that  phrase  in  the  rule.  The  restriction  to  one  count  was  introduced, 
as  appears  from  the  preamble,  in  consequence  of  the  increased  power  of  amendment 
given  to  the  .hidgcs  l)y  the  3  &  4  Will.  4,  c.  42,  s.  2,3  (see  Jenkins  v.  Treloai;  1  M.  & 
W.  15).  Now  suppose  this  declaration  had  contained  one  of  these  counts  only,  could 
the  Judge,  at  the  trial,  have  amended  from  the  one  to  the  other?  No  case  has  yet 
gone  to  such  an  extent.  In  Ilitchimn  v.  Walkm  (4  M.  &  W.  409),  the  first  count  was 
for  removing  certain  fixtures  and  destrojniig  them,  and  the  second  count  was  in  trover 
for  fixtures  ;  and  the  plaintiff  retained  hi.s  verdict  on  both  counts.  [Maule,  B.  It 
does  not  appear  that  the  counts  were  objected  to,  nor  that  the  fixtures  were  the  same.] 
The  Ciise  shews  the  practice  to  be  to  introduce  two  such  counts  together.  So,  also, 
two  counts  in  trover  by  assignees,  one  on  the  possession  of  the  bankrupt,  the  other 
on  the  possession  of  the  [147]  assignees,  have  been  allowed  at  chambers,  although  the 
goods  were  the  same,  and  the  conversion  was  laid  in  both  counts  after  the  bankruptcy. 
There  the  only  difference  was,  that  the  first  count  contained  a  history  of  the  goods 
up  to  the  Iiankruptcy,  which  was  altogether  siipertluous.  Here  there  aie  distinct 
matters  of  complaint :  in  the  second  count  for  the  conversion  of  the  boiler, — in  the 
first  for  the  removal  of  the  same  boiler,  thereby  prejudicing  the  plaintiff's  property 
in  the  factory.  [Parke,  B.  Why  not,  then,  strike  out  the  latter  part  of  the  breach 
in  the  first  count,  which  alleges  a  conversion,  and  keep  the  count  in  trover,  which 
will  get  rid  of  the  whole  difficulty?] 

Cowling  assented,  and  the  rule  was,  on  these  terms,  made  absolute  on  payment 
of  costs. 

Jackman  and  Another  v.  Cother.  Exch.  of  Pleas.  1839. — Where  a  Court  of 
Requests  Act  provided,  that  if  any  person  should  commence  any  action  in  any 
of  the  superior  Courts,  against  any  person  residing  within  the  jurisdiction  of  the 
Court  of  Requests,  for  any  debt  iV;c.,  which,  upon  the  trial,  should  bo  found  not 
to  amount  to  4(is.,  no  judgment  should  be  entered  on  the  verdict,  and  if  it  were 
entered,  should  be  void,  and  the  defendant  should  have  costs: — Held,  that  a 
defendant  could  not  take  advantage  of  the  act  by  suggestion  on  the  roll,  but 
w.is  bound  to  jilcad  it  in  bar  of  the  action. 

[S.  C.  7  Dowl.  P.  C.  805  ;  8  L.  J.  Ex.  223.] 

This  was  an  action  to  recover  the  sum  of  11.  15s.  3d.  for  damages  done  to  a  roller 
of  the  plaintiffs  by  using  it  improperl)',  and  751  5s.  for  the  hire  of  the  same  roller. 
The  defendant  pleaded, — first,  that  the  roller  was  not  improjiorly  used,  ;ind  to  the 
other  counts  non  assumpsit,  except  as  to  the  sum  of  11.  for  the  hire  of  the  roller, 
which  the  defendant  paid  into  Court.  The  plaintiffs  took  it  out  and  taxed  their  costs, 
from  which  were  deducted  the  costs  of  the  other  issues. 

\\'ordsworth  now  move(i  for  a  rule  to  shew  cause  why  a  suggestion  should  not  be 
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entered  on  the  roll  to  entitle  the  defendant  to  costs  under  the  Gloneester  Court  of 
Requests  [148]  Act,  1  Will.  &  Mary  (a),  on  an  affidavit  that  at  the  time  of  the  com- 
mencement of  the  action,  and  when  the  cause  of  action  arose,  the  defendant  resided 
and  still  resides  within  the  city  and  county  of  the  cit}'  of  Gloucester,  and  within  the 
jurisdiction  of  the  said  Court  of  Requests.  It  is  to  be  presumed  that  the  simi  taken 
out  of  Court  by  the  plaintifts  was  the  sum  really  to  be  recovered  in  the  action.  This 
was  a  mode  of  trial  adopted  between  the  parties  ;  the  act  does  not  say  that  there  shall 
be  a  trial  before  a  jury ;  any  mode  of  trial  whereby  the  mutual  rights  of  the  parties 
are  ascertained,  is  sufficient  to  satisfy  it. 

Parke,  B.  The  cases  of  suggestion  are  where  the  verdict  is  not  altered  :  but 
here  the  plaintiff  is  not  to  recover  at  all  if  he  sues  in  the  superior  Court  for  a  debt 
under  40s.  ;  therefore  the  objection  should  come  by  way  of  plea.  But  independently 
of  this,  the  act,  though  it  is  obscurely  worded,  certainly  apphes  to  a  trial  on  which 
a  verdict  is  had.     This  rule  cannot,  therefore,  be  granted. 

Alderson,  B.  I  am  of  the  same  opinion.  This  is  a  penalty  for  going  to  trial 
for  a  sum  under  the  amount  limited  by  the  statute  ;  the  defendant  ought  therefore  to 
plead  the  act,  and  then  all  the  provisions  of  the  act  will  [149]  have  their  full  force  ; 
there  will  be  a  trial  and  verdict,  and  then  it  will  be  seen  whether  any  judgment  ought 
to  be  entered  upon  it. 

Maule,  B.  The  act  says  distinctly  that  no  judgment  shall  be  entered  on  the 
verdict ;  therefore  there  must  be  a  trial  and  verdict. 

Rule  refused. 


Robinson  and  Another  v.  Yewens.  Exch.  of  Pleas.  1839. — S.,  a  sheriff  s  officer, 
arrested  the  defendant,  not  then  having  any  warrant,  and  took  him  to  a  lock-up 
house.  At  that  time  there  was  a  warrant  in  the  sheriffs  office,  directed  to 
another  officer,  to  arrest  the  defendant  at  the  suit  of  the  plaintiff".  S.  went  to 
the  sheriffs  office,  and  representing  that  he  had  an  opportunity  of  arresting  the 
defendant,  got  his  own  name  inserted  in  that  warrant.  It  appeared  that  this 
was  in  accordance  with  the  practice  of  the  office,  and  it  was  sworn  that  the  sheriff 
was  ignoiant  that  the  defendant  had  at  that  time  been  already  arrested.  S.  took 
the  warrant,  and  arrested  the  defendant  at  the  suit  of  the  plaintiff; — Held,  that 
the  defendant  was  not  entitled  to  be  discharged. 

[S.  C.  7  Dowl.  P.  C.  377 ;  2  H.  &  H.  38 ;  8  L.  J.  Ex.  166  ;  3  Jur.  776.] 

In  this  ease  Humfrey  had  obtained  a  rule,  calling  on  the  plaintiff  and  the  sheriff 
of  Middlesex  to  shew  cause  why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the  Warden  of  the  Fleet  Prison,  and  why  the  plaintiff,  or  the  sherifi',  or 
one  Sloman,  one  of  his  officers,  should  not  pay  the  costs  of  the  arrest  and  of  this 
application.     The  following  facts  appeared  upon  the  affidavits. 

A  warrant  to  arrest  the  defendant  on  a  ca.  sa.  at  the  suit  of  the  plaintifis,  dated 
the  8th  of  October,  1838,  had  been  delivered  to  one  Nathan,  an  officer  of  the  sheriff 
of  Middlesex,  for  execution,  the  name  of  Nathan  only  being  inserted  in  it.  On  the 
3rd  of  April,  1839,  (the  warrant  being  then  unexecuted),  Sloman,  another  officer  of 
the  sheriff,  happening  to  meet  the  defendant  in  a  banking-house,  told  him  he  should 
arrest  him,  which  he  did,  although  the  defendant  demanded  his  warrant,  and   he 

(a)  Which  enacts,  (inter  alia),  that  if  any  person  or  persons  shall  commence  and 
prosecute  any  action  in  any  of  his  Majesty's  Courts  at  Westminster,  or  in  any  other 
Court,  against  any  person  inhabiting  or  residing  within  the  city  and  county  of  the 
city  of  Bristol,  or  the  city  and  county  of  the  city  of  Gloucester,  for  any  debt  or  sum 
of  monej'  due  upon  contract,  promise,  specialty,  or  otherwise,  which,  upon  the  trial, 
shall  be  found  not  to  amount  to  the  full  sum  or  value  of  40s.,  over  and  above  costs, 
no  judgment  shall  be  entered  upon  record  upon  any  such  verdict ;  and  if  an}'  judgment 
shall  be  entered  thereon,  then  such  judgment  shall  be  and  is  hereby  declared  null  and 
void  ;  and  also  the  defendant  in  every  such  action  shall  have  his  costs  in  the  said  suit, 
to  be  taxed  by  the  said  Court,  or  their  proper  officer,  where  such  action  shall  be  tried, 
and  paid  him  by  such  plaintiff  in  the  said  cause;  any  law  or  custom  to  the  contrary 
in  anywise  notwithstanding. 


5M.  &W.  150.  ROBINSON    1'.  YFWENS  65 

producecf  none,  having  at  that  time  none  against  him,  although  ho  had  before  had 
one  from  the  late  sherill',  at  the  suit  of  one  M'Laren.  Slomaii  took  the  defendant  to 
a  lock-up  house  in  Cursitor  Street,  and  declined  him  there  for  some  time  ;  but,  in  the 
meantime,  went  to  the  sheriff's  office,  and  applied  to  have  his  name  inserted  in  the 
war-[150]-rant  against  the  defendant  which  had  been  delivered  to  Nathan,  at  the  suit 
of  the  plaintiffs.  The  books  at  the  ottice  were  searched,  and  it  being  found  that  the 
warrant  was  unexecuted,  the  clerk  of  the  under-sheriff  added  to  it  Sloman's  name, 
and  he  theieupon  went  with  it  and  airested  the  defendant  at  the  plaintiff's  suit.  The 
affidavit  of  the  under-sheriff  stated,  that  it  is  the  practice  at  the  sheriff's  office  to 
insert  the  name  of  ever}'  defendant  against  whom  a  wanant  has  issued,  in  a  book,  and 
as  soon  as  the  arrest  is  made,  an  entry  of  the  fact  is  made  against  the  name.  As  long 
as  it  appears  from  the  book  that  the  warrant  is  ime.xeeuted,  it  is  a  very  common 
practice  to  insert  in  the  original  warrant  the  name  of  another  officer,  a  blank  being 
left  for  that  purpose,  on  application  by  him  at  the  sheiiff's  office,  if  it  appear  that  he 
is  likely  to  have  an  opportunity  of  effecting  the  arrest.  The  affidavits  positively  denied 
any  knowledge  on  the  part  of  the  undei-sheriff  or  his  clerk,  that  the  defendant  had 
been  arrested,  or  was  in  the  custody  of  Sloman,  when  his  name  was  inserted  in  the 
warrant :  and  stated  that,  in  the  insertion  of  his  name,  the  usual  course  of  the  office 
had  been  in  no  respect  departed  from.  At  the  time  of  the  defendant's  arrest  in  the 
banking-house,  there  were  .several  detainers  against  him  in  the  sheriff's  office  at  the 
suit  of  other  plaintiffs  ;  and  amongst  them,  one  at  the  suit  of  one  Pearson,  in  an  action 
in  the  Court  of  Common  Pleas ;  in  which  he  was  detained  after  his  arrest  by  Sloman 
at  the  plaintifl's  suit.  After  an  unsuccessful  application  in  that  case  to  a  Judge  at 
chambers  for  his  fli.scharge,  the  defendant  got  himself  removed  by  habeas  corpus  to 
the  Fleet  Prison,  and,  a  few  da\s  before  the  present  rule  was  moved,  obtained  a  rule 
in  the  Court  of  Common  Pleas  for  his  discharge  from  custody,  which,  after  argument, 
was  made  absolute  (see  I'earaon  v.  Yetutiif,  5  Bing.  N.  C.  4f<9).  In  this  Court,  neither 
the  habeas  corpus,  nor  the  return  of  the  sherirt  [151]  thereto,  was  before  the  Court, 
and  the  case  was  determined  on  the  affidavits  onl}'. 

Kennedy  shewed  cause  for  the  sheriff.  The  defendant  is  not  entitled  to  be  dis- 
charged, no  collusion  lieing  shewn  between  the  sherifl  and  the  officer.  It  is  said  the 
sheriff  is  connected  with  the  illegal  act  of  the  officer,  by  reason  of  his  having  afterwards 
detained  him  on  that  illegal  taking.  But  in  every  case  where  there  is  an  illegal  arrest, 
and  the  sheriff  detains  the  party  on  a  .subsequent  regular  writ,  he  adopts  the  act  of 
the  officer  for  the  purpose  of  detaining  him.  In  order  to  entitle  the  party  to  be  dis- 
charged, the  sheriff  must  be  connected  with  the  officer  in  the  particular  case,  which 
is  not  done  here.  There  is  a  great  diHerence  between  a  collusive  adoption  of  the 
illegal  arrest,  and  an  adoption  of  it  for  the  mere  piu'pose  of  detention  under  a  regular 
writ.  The  case  is,  on  this  gionnd,  quite  distinguishable  from  liarruit  v.  Price  (9  Bing. 
566;  2  M.  &  Scott,  6.51),  which  proceedeil  altogether  on  the  ground  that  the  sheritV 
was  a  party  to  the  first  illegal  arrest.  Here  it  is  clearly  shewn,  that,  initil  the  wairant 
has  been  executed,  it  is  the  usual  course  of  the  sheriff's  office  to  introduce  the  name 
of  any  officer,  and  that  Sloman 's  name  was  introduced  in  this  Ciise  without  anj'  know- 
ledge that  the  defendant  had  then  been  arrested.  IJmvsmi  v.  Walker  (2  W.  Bla.  823) 
is  expressly  in  point  to  shew  that  a  defendant  in  custod}'  at  the  suit  of  one  plaintiff 
is  not  privileged  from  detainer  at  the  suit  of  another,  unless  collusion  be  shewn, 
although  the  prior  custody  be  illegal.  In  the  case  of  Penrnon  v.  Yi'weim  {'i  Bing.  N.  C. 
489),  in  which  the  Court  of  Common  Pleas  have  held  this  defendant  entitled  to 
his  discharge,  no  affidavit  was  produced  to  negative  collusion,  as  there  is  in  the 
present  ease. 

W.  H.  Watson,  for  the  plaintiff,  only  objected  to  his  [152]  being  called  upon  to 
piy  any  part  of  the  costs  of  the  officer's  illegality — the  only  pretence  for  which  was, 
that  the  judgment  was  above  a  year  old,  and  had  not  been  revived  by  sci.  fa. ;  but 
the  answer  was,  that  the  defendant  had  given  a  cognovit,  by  which  it  wajs  expressly 
stipulated  that  this  should  not  be  necessar\'. 

Ilumfrey,  for  the  defendant.  The  defendant  does  not  ciill  upon  the  plaintiff  to 
pay  the  costs,  but  only  to  shew  cause  why  he  or  some  other  psirty  should  not  pay  the 
costs  of  the  application.  If  the  rule  had  not  called  upon  him  to  appear,  the  Court 
would  have  said  he  might  have  good  gro\nids  to  shew  why  the  defendant  should  not 
be  discharged.  It  ia  submitte<l,  that  upon  the  facts  appearing  on  the  affidavits,  the 
defendant  is  entitled  to  his  discharge.     A  warrant  against  the  defendant  in  another 
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action  having  been  directed  to  Sloman,  he  was  an  authorized  officer  of  the  "sheriff"  to 
arrest  the  defendant.  [Parke,  B.  That  was  a  warrant  fiom  the  late  sheriff.]  The 
under-shei'iff  is  the  same.  This  case  cannot  be  distinguished  from  Barratt  v.  Price. 
It  niiLst  be  admitted,  that  in  Pearson  v.  Feicens  there  was  no  affidavit  denying  collusion  ; 
but  it  cannot  be  doubted  that  the  sheriff  was  privy  to  the  whole  of  this  transaction. 

Parke,  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  old  rule  was, 
that  if  the  sheriff  haf  several  writs  against  the  same  party,  and  arrested  him  on  one 
of  them,  he  was  to  be  considered  as  in  custody  on  all.  The  case  of  Barraft  v.  Price 
introduced  this  very  proper  and  reasonable  distinction,  that  in  order  that  that  conse- 
quence should  follow,  the  first  arrest  must  not  have  been  illegal  by  the  wrongful  act 
of  the  sheriff.  The  question  therefore  is,  whether,  in  the  present  case,  it  is  sufficiently 
shewn  that  the  first  arrest  was  illegal  in  that  sense?  The  defendant  was  not  first 
wrongfully  arrested  by  the  sheriff,  unless  he  did  some  subsequent  act  to  adopt  the 
original  illegal  act  of  [153]  Sloman.  And  the  question  is,  whether,  under  the  circum- 
stances, the  alteration  of  the  name  in  the  warrant  operates  as  a  recognition  of  the 
arrest  by  Sloman,  as  an  act  done  by  the  authority  of  the  sheriff?  If  it  does,  the  case 
falls  within  the  decision  in  Barratt  v.  Price.  Now,  looking  at  the  judgment  of  the 
Court  of  Common  Pleas  in  Pear.wn  v.  Yeivena,  which  has  been  communicated  to  us, 
it  is  clear  that  that  decision  was  founded  on  the  ground  that  the  sheriff  was  guilty  of 
collusion,  and  adopted  the  illegal  act  of  the  officer.  Tindal,  C.  J.,  says, — "  It  (the 
insertion  of  Sloman's  name)  must,  we  think,  be  considered  as  a  collusive  act,  intended 
to  give  a  false  colour  of  legality  to  the  original  caption  of  the  defendant  by  Sloman, 
and  as  having,  in  effect,  made  the  sheriff  a  party  to  the  original  illegality  committed 
by  Sloman,  so  far  at  least  as  to  prevent  the  detainers  from  attaching."  The 
Court,  therefore,  thought  the  insertion  of  the  name  sufficient  evidence  of  the  sheriff's 
intention  to  ratify  the  original  act :  and,  no  doubt,  the  fact  of  so  introducing  the 
officer's  name  is  apparently  irregular,  and  is  strong  evidence  that  the  sheriff  intended 
to  ratify  the  original  act — but  it  is  evidence  only  :  and  now  we  have,  in  answer  to  it, 
an  affidavit  which  completely  displaces  this  as  an  act  of  ratification.  [His  Lordship 
stated  the  substance  of  the  affidavit.]  It  is  impossible  that  the  sheriff,  who  is 
represented  by  the  under-sheriff,  could  have  intended  to  ratify  an  act  of  which  he 
knew  nothing.  We  have  then  the  simple  case  of  an  arrest  made  by  a  perfect  stranger, 
who  takes  the  party  to  his  home,  and  is  then  authorized  by  the  sheriff  to  detain  him 
on  a  legal  warrant.  That  is  a  legal  arrest  by  the  sheriff,  and  the  ease,  therefore,  does 
not  fall  within  Barratt  v.  Price,  in  which  case  the  officer  who  arrested  the  defendant 
had  a  warrant  against  him  from  the  sheriff,  and  so,  for  that  purpose,  was  identical 
with  the  sheriff.  I  am  of  opinion,  therefore,  that  the  defendant  ought  not  to  be 
discharged.  As  to  the  costs,  he  has  brought  the  plaintiff  here,  neces-[154]-sarily, 
perhaps,  but  the  plaintiff  has  shewn  good  cause,  and  must  therefore  have  his  costs ; 
and  the  sheriff  having  been  in  no  fault,  he  also  is  entitled  to  his  costs. 

Alderson,  B.  1  am  of  the  .same  opinion.  The  original  law  was,  that  if  the 
sheriff  arrested  the  defendant  in  one  action,  he  arrested  him  in  all  actions  in  which  he 
had  writs  against  him  in  the  office.  Barratt  v.  Price  limited  the  law  thus  far,  that  if 
the  defendants  were  arrested  illegally  by  the  sheriff,  that  illegality  pervaded  all  the 
writs  in  his  hands  ;  and  if  the  arrest  was  illegal  in  one  action,  it  was  illegal  in  all. 
Here  we  are  called  upon  to  go  a  step  farther,  and  to  say,  that  where  the  arrest  is  first 
made  by  a  stranger,  and  the  same  party  afterwards  detains  the  defendant  on  a  regular 
warrant  subsequently  granted,  that  detainer  also  is  illegal.  The  case,  therefore,  is  not 
like  Bairutt  v.  Price,  but  falls  more  within  that  of  Howson  v.  Walker.  It  appears  that 
the  Court  of  Common  Pleas  thought,  that  as  the  sheriff  appeared  to  have  gone  out  of 
his  way  to  do  an  unusual  act,  in  the  insertion  of  Sloman's  name  in  the  warrant,  that 
shewed  that  he  intended  to  adopt  and  cover  Sloman's  original  illegal  act.  I  'ut  now 
we  have  an  aflSdavit  expressly  negativing  collusion,  and  shewing  that  the  course  of  the 
office  is  to  introduce  into  the  warrant  the  name  of  any  officer  who  represents  that  he 
has  the  means  of  arresting  the  paity.  The  introduction  of  Sloman's  name,  therefore, 
was,  or  might  be,  in  the  ordinary  and  regular  course  of  the  sheriff's  duty.  It  is  sworn, 
also,  that  he  had  no  knowledge  of  the  illegal  act :  and  that  brings  the  case  wholly 
within  Howson  v.  Walker.  The  defendant,  therefore,  is  legallj'  detained  at  the  suit  of 
the  plaintiffs. 

Maule,  B.  This  case  resolves  itself  into  a  question  of  fact,  whether  the  sheriff  did 
or  did  not  illegally  arrest  the  defendant  in  the  first  instance.     The  Court  of  Common 
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Pleas,  on  one'state  of  facts,  came  to  the  conclusion  that  he  [155]  did,  and  applied  the 
authority  of  Banati  v.  I'lice.    This  Court,  on  another  state  of  facts,  atid  more  evidence, 
comes  to  a  contrary  conclusion,  which  shews  that  Barratt  v.  Price  does  not  apply,  and 
that  the  rule  ought  to  he  discharged. 
Kule  discharged  with  costs. 


Jacquot  v.  Bouh.v.  Exch.  of  Pleas.  1839. — In  an  action  of  indebitatus  assumpsit 
for  wages,  the  damages  claimed  in  each  count  were  1001.  The  particulars  claimed 
71.  19s.  for  wages,  itc,  "and  also  such  further  sum,  by  way  of  damages,  as  the 
jury  might  think  proper  to  give  for  the  wrongful  dismissal  of  the  plaintill"  without 
notice"  The  amount  indorsed  on  the  writ  was  121.  19s.  It  appeared  that  the 
plaintiff  had  been  engaged  at  a  salary  of  601.  per  annum,  and  dismissed  without 
any  notice  ;  and  he  had  a  verdict  for  1 51.  J  9s.  : — Held,  that  the  case  was  not 
triable  before  the  sheriff,  under  the  3  &  4  Will.  4,  c.  42,  s.  17. 

[S.  C.  7  Dowl.  P.  C.  331  ;  2  H.  &  H.  36 ;  8  L.  J.  Ex.  175 ;  3  Jur.  461.     And  see,  as 
to  second  count,  7  Dowl.  P.  C.  348  ;  3  Jur.  776.] 

Assumpsit.  The  Hrst  count  of  the  declaration  was  indebitatus  assumpsit  in  1001.  for 
the  salary  and  wages  of  the  plaintiff  and  his  wife  :  the  second  was  a  special  count,  statino' 
an  agreement  with  the  defendant  for  their  services  at  601.  a-year,  and  a  wrongful 
dismissal  of  them  within  the  year.  The  damages  were  laid  at  1001.  The  defendant 
pleaded,  1st,  non  assumpsit;  2ndly,  payment;  3rdly,  that  the  plaintiff  and  his  wife 
obstinately  refused  to  work,  wherefore  the  defendant  dismissed  them  (to  which  there 
was  a  demurrer).  The  particulars  claimed  the  sum  of  51.  19s.  for  arrears  of  wages  up 
to  the  29th  of  iSeptember,  1 838 ;  21.  for  travelling  expenses  ;  "  And  also  such  further 
sum,  by  way  of  damages,  as  the  jury  might  think  proper  to  give  for  the  wrongful  dis- 
charge of  the  plaintiff  and  his  wife  without  due  notice."  The  amount  indorsed  on  the 
writ  was  121.  19s.  The  plaintiff  obtained  an  order  for  trial  before  the  sheritF  of 
Middlesex,  and  the  cause  was  accordingly'  tried  before  him,  when  the  plaintiff  obtained 
a  verdict  for  151.  19s.  It  appeared  that  the  plaintiff  and  his  wife  had  been  discharu-ed 
without  notice,  after  having  served  about  three  months. 

Corrie  having  obtained  a  rule  to  shew  cause  why  the  writ  of  trial  and  subsequent 
proceedings  should  not  be  set  aside,  on  the  ground  that  the  action  was  for  unliqui- 
dated damages,  and  therefore  not  within  the  Writ  of  Trial  Act,  3  <fe  4  Will.  4 
c.  42,  s.  17. 

[156]  C.  Jones  shewed  cause.  This  is  the  case  of  "  a  debt  or  demand,  in  which 
the  sum  sought  to  be  recovered,  and  indorsed  on  the  writ,  does  not  exceed  201.,"  and 
therefore  is  within  the  act.  The  test  of  the  plaintiff's  claim  is  the  amount  indorsed  on 
the  writ.  [Alderson,  B.  No — else  why  does  the  act  say  "the  sum  sought  to  be  re- 
covered, and  indorsed  on  the  writ?"  You  may  recover  more  than  you  have  indorsed. 
The  only  effect  of  the  indorsement  is,  that  the  defendant  may  stay  the  proceedings 
by  paying  that  amount  within  four  days ;  it  does  not  limit  the  plaintiff,  except  for 
that  purpose.]  If  the  plaintiff  recovers  more  than  201.,  he  may  remit  the  diffei-ence. 
The  plaintiff  here,  in  fact,  sought  to  recover  the  sum  of  121.  19s.— consisting  of  51.  19s. 
for  arrears  of  wages,  2l.  for  travelling  expenses,  and  51.  for  a  month's  wages,  on  the 
ground  of  the  discharge  without  notice,  rrke  v.  Morgan  (2  M.  &  W.  53),  and  Allen 
V.  I'lnk  (4  M.  &  W.  1 40),  are  authorities  in  favour  of  the  plaintiff.  The  order  for  the 
writ  of  trial  was  nuule  after  hearing  both  parties,  and  the  objection  should  then 
have  been  made  that  it  was  not  a  case  within  the  act.  The  defendant  had  no  right 
to  take  the  chance  of  a  verdict  at  the  trial,  and  afterwards  come  to  the  Court :  Price 
V.  Morgan.  He  referred  also  to  Edge  v.  Shaw  (2  C.  M.  &  K.  415 ;  4  Dowl.  P.  C.  189), 
and  Froilsham  v.  Round  (4  Dowl.  P.  C.  569). 

Corrie,  contnY.  In  order  to  bring  the  case  within  the  statute,  two  things  must 
concur ;  first,  the  sum  sought  to  be  recovered  must  not  exceed  201. ;  and  secondly, 
the  sum  indorsed  must  not  be  greater.  But  the  plaintiff  is  not  bound  by  the 
indorsement,  as  to  the  amount  to  be  recovered.  The  only  question  therefore 
is,  whether  it  appears  here  that  this  was  an  action  in  which  the  plaintiff  did 
not  seek  to  recover  more  than  201.  Now  in  his  declaration  he  [157]  claims  1001.: 
there  is  nothing  either  in  the  declaration  or  the  particulars  to  shew  that  the  amount 
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sought  (beyond  the  71.  19s.)  was  limited  to  a  month's  wages :  and  in  fact  the  plaintiff 
has  recovered  moie.  The  special  count  proceeds  on  the  ground  that  the  hiring  was 
for  a  }'ear,  and  states  nothing  from  which  it  is  to  be  inferred  that  it  was  a  menial 
service,  determinable  by  a  month's  notice.  There  is  nothing  to  shew  that  the  plaintiff 
might  not  have  recovered  for  the  whole  year.  In  Allen  v.  Pink,  it  appeared  both  by 
the  particulars  and  the  declaration  that  the  demand  was  limited  to  201.,  and  the 
judgment  of  the  Court  proceeded  on  that  ground.  This  is  a  demand  for  unliquidated 
damages  for  a  breach  of  contract.  Smith  v.  Brown  (2  M.  &  W.  851),  is  in  point  for 
the  defendant. 

Cur.  adv.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was  delivered  by 

Pakke,  B  The  question  in  this  case  was,  whether  it  was  one  which  could  be  sent 
to  the  sheriff  for  trial  under  the  .3  &  4  Will.  4,  c.  42,  s.  17.  On  considering  the 
clause,  we  are  of  opinion  that  no  case  can  be  sent  for  trial  before  the  sbeiift",  unless  it 
be  for  a  debt  or  demand  of  .such  a  nature  as  could  be  indorsed  on  the  writ  within  the 
true  meaning  of  the  rule  of  Court  of  H.  T.  2  Will.  4.  Here  the  amount  to  be 
recovered  might  be  limited  to  201.  ;  but,  on  the  other  hand,  it  might  not  ;  it  would 
depend  on  the  circumstances  proved  in  the  ease  :  theiefore  it  is  a  claim  for  unliqui- 
dated dam-ages,  and  not  within  the  act  It  might  as  well  be  said  that  an  action 
against  a  carrier  for  negligence  was  within  the  act,  where  the  damages  are  under  201., 
because  they  could  not  be  more.  The  probable  limit  of  the  damages  on  one  side  does 
not  prevent  its  being  a  [158]  claim  for  unliquidated  damages.  We  are  of  opinion, 
therefore,  that  this  was  not  a  case  within  the  statute,  and  the  rule  must  be  absolute. 

Rule  absolute. 


LovEWELL  V.  CxjRTis.  Exch.  of  Pleas.  1S.39. — An  order  for  the  admission  of  a 
plaintiff  to  sue  in  forma  pauperis,  made  after  the  commencement  of  the  suit,  is 
irregular,  and  the  plaintiff  will,  in  such  case,  be  dispaupered,  or  compelled  to  find 
security  for  costs. 

[S.  C.  7  Dowl.  P.  C.  795.] 

Jervis  had  obtained  a  rule  to  shew  cause  why  the  plaintiff  in  this  cause  should  not 
be  dispaupered,  or  why  the  proceedings  should  not  be  stayed  until  payment  by  the 
plaintiff  of  the  costs  of  two  several  notices  of  trial  given  by  him,  and  until  he  should 
find  security  for  co.sts.  It  appeared  that  issue  was  joined  in  the  action  on  the  30th  of 
November  last,  but  that  the  order  to  sue  in  forma  pauperis  was  not  obtained  until 
the  17th  of  January.  The  plaintiff  subsequently  gave  notice  of  trial  before  the 
Secondary,  but  on  the  day  of  trial  withdrew  the  record  in  consequence  of  the  absence 
of  a  mateiial  witness.  On  that  occasion  the  order  to  sue  in  forma  pauperis  was  left 
with  the  Secondary.  On  application  to  him  for  it,  for  the  purpose  of  re-entering  the 
cause  for  trial,  it  appeared  that  it  had  been  destroyed,  and  it  not  being  produced  to 
the  marshal,  he  refused  to  enter  the  cause.  The  plaintiff  obtained  another  order,  and 
gave  a  fresh  notice  of  trial,  which  was  stayed  by  this  application. 

Thomas  shewed  cause,  and  urged  that,  under  the  circumstances,  the  plaintiff  had 
not  been  guilty  of  any  default. 

Jervis,  contra.  The  order  to  sue  in  forma  pauperis  was  irregular,  having  been 
obtained  after  the  commencement  of  the  suit:  Foss  v.  Racine  (4  M.  &  W.  610).  The 
words  of  the  statute  23  Hen.  8,  c.  15,  s.  2,  are  express. 

[159]  Per  Curiam.  The  order  is  clearly  irregular,  and  the  plaintiff  must  either 
elect  to  be  dispaupered,  or  to  find  security  for  costs. 

Thomas  elected  to  be  dispaupered. 

Rule  absolute  accordingly. (a) 


Wallen  v.  Smith.  Exch.  of  Pleas.  1839.— Where  a  cause  is  referred  at  Nisi 
Prius,  care  should  be  taken  to  give  the  arbitrator  the  same  power  of  certifying' 
that  it  was  a  fit  cause  to  be  tried  before  a  Judge,  as  the  Jud"e  at  Nisi   Priut 

(o)  See  Blood  v.  Lee,  3  Wils.  24. 
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would  have  had  ;  since  otherwise,  if  he  award  to  the  plaintitt'  a  sum  under  201.,  • 
the  Master  will  not  be  warranted  in  tiixing  the  costs,  either  as  between  party  and 
party,  or  as  between  attorney  and  client,  except  according  to  the  reduced  scale 
given  in  the  "  Directions  to  Taxing  Officers,"  H.  T.  4  Will.  4. 

[S.  C.  2  H.  &  H.  1  ;  8  L.  J.  Ex.  164  ;  3  Jur.  752.] 

This  was  an  action  of  assumpsit  on  a  special  agreement,  to  recover  the  sum  of  401., 
with  counts  for  work  and  labour,  money  paid,  and  on  an  account  stated  :  to  which 
were  pleaded  non  assumpsit,  and  a  set-ofl'.  The  cause  having  been  referred  to  arbitra- 
tion at  Nisi  Piiiis,  without  any  verdict  being  taken,  the  arbitrator  found  in  favour  of 
the  plaintitt'  for  a  balance  under  201.  The  alleged  amount  of  the  set-off  was  upwards 
of  3001.  The  order  of  reference  contained  a  term,  that  the  party  in  whose  favour  the 
award  should  be  made  should  be  at  liberty  t\<  enter  up  judgment  for  the  sum  awarded, 
as  if  a  verdict  had  been  obtained  :  but  no  jjower  was  given  to  the  arbitrator  to  certify 
that  it  was  a  tit  cause  to  be  tried  at  the  Assizes.  The  Master  taxed  the  costs,  as 
between  party  and  party,  on  the  higher  scale  applicable  to  causes  for  debts  above 
201. ;  but  the  Couit,  on  motion  for  a  review  of  the  taxation,  held  that  they  ought  to 
have  been  taxed  according  to  the  reduced  scale  directed  by  the  "  Directions  to 
Taxing  Officers,''  H.  T.  4  Will.  4.  The  Master  having  afterwards  also  taxed  the 
plaintiff's  costs,  as  between  attoiney  and  client,  upon  the  same  reduced  scale, 

[160]  Higgs  Andrews  moved  for  a  review  of  the  ta.xation,  stating  that  the  plaintiff 
h;Kl  since  become  bankrupt,  and  that  the  application  was  made  in  order  to  enable  the 
attorney  to  prove  against  the  estate,  the  assignees  offeiing  no  opposition  to  the  motion. 
This  is  difl'erent  from  the  case  of  the  costs  as  between  party  and  party.  The  attorne}' 
could  not  know  how  much  the  set-oft'  would  amount  to;  that  would  be  altogether 
within  the  knowledge  of  the  party.  [Alderson,  B.  The  directions,  in  terms,  apply 
only  as  between  party  and  party  ;  but  the  question  is,  whether  it  was  not  incidentally 
the  duty  of  the  attorney  not  to  burthen  the  client  with  greater  costs,  or  else  to  take 
care  that  the  arliitrator  should  have  a  power  given  him  to  certify  like  the  Judge.] 
That  does  not  seem  to  be  the  attoiney's  province. 

I'AUKE,  B.  I  think  the  case  should  be  referred  back  to  the  Master,  to  tax  the 
costs  according  to  his  discretion.  He  appears  to  have  considered  himself  bound  to 
tax  according  to  the  lower  scale  of  costs  in  the  "Directions  to  Taxing  Officers."  In 
terms,  that  applies  only  as  between  party  and  party  :  but  .as  between  attorney  and 
client  also,  the  costs  ought  to  be  taxed  with  reference  to  that  scale,  because  it  is  the 
duty  of  the  attorney  to  have  so  conducted  the  cause  as  to  impose  as  small  an  amount 
of  costs  on  the  client  as  possible.  In  such  a  case  as  the  present,  the  attorney  ought 
to  take  the  requisite  steps  to  enable  the  party  to  have  his  costs  taxed  on  the  higher 
scale,  either  by  obt;iining  a  certificate  from  the  Judge  that  it  is  a  fit  cause  to  be  tried 
before  him,  or,  if  the  cause  be  referred,  by  giving  the  arbitrator  power,  by  the  rule  of 
reference,  so  to  certify  :  and  in  future,  it  will  be  very  difficult  for  an  attorney  to 
recover  costs,  except  on  the  lower  scale,  if  he  have  neglected  to  take  such  steps. 
However,  it  would  be  hard  to  deprive  the  attorney  here  of  his  fair  costs,  if  they  can 
be  allowed,  this  being  the  first  time  the  difficulty  has  occurred  with  [161]  respect  to 
an  awai'd  :  and  therefore  that  the  Master  in  this  case  may  e.\ercise  a  discretion. 

Aldekson,  B.  I  am  of  the  same  opinion  :  the  Master  must  e.xerciso  his  discretion, 
and  I  think  in  this  case  it  may  be  exercised  more  liberally.  In  future,  the  rule  in 
such  eases  having  heen  promulgated,  parties  will  know  what  it  is  ;  at  present,  they 
may  have  been  misled  ;  but  it  is  certainly  the  duty  of  the  attorney  so  to  conduct 
the  action,  that  the  client  may  be  put  to  as  little  extra  costs  as  possible. 

GURNKY,  B.,  and  Maule,  B.,  concurred. 

A  rule  nisi  was  granted  accordingly,  to  bo  served  on  the  assignees  ;  which  sub.se- 
quently  made  itself  ab.solute,  no  cause  being  shewn  against  it. 


Cooke  v.  Hunt.  Exch.  of  Pleas.  1839. — Where  the  defendant,  just  before  the 
As.sizes,  in  order  to  .save  the  expenses  of  the  trial,  agreed  to  withdraw  his  pleas, 
and  that  the  plaintifi"  should  be  at  liberty  to  sign  judgment  for  111.  12s.,  and 
that,  on  payment  of  that  sura,  with  costs  to  be  taxed,  the  proceedings  should  be 
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stayed  : — Held,  that  the  costs  must  be  taxed  on  the  reduced  scale  applicable  to  a 
verdict  under  201. 

[S.  C.  7  Dowl.  P.  C,  397  ;  2  H.  &  H.  37 ;  8  L.  J.  Ex.  2 1 6  ;  3  Jur.  753.] 

This  was  an  action  for  a  breach  of  contract,  in  not  returning  to  the  plaintifif  certain 
empty  casks  in  which  the  plaintiff  had  supplied  cider  to  the  defendant.  The  action 
was  commenced  on  the  8th  of  February,  1 838,  by  writ  of  summons,  the  indorsement 
on  the  writ  being,  "The  plaintiff  claims  unliquidated  damages."  The  particulars 
stated,  that  the  plaintiff  sought  to  recover  the  value  of  ten  casks  supplied  to  the 
defendant,  and  which  the  defendant  had  agreed  to  return  to  the  plaintiff.  The  only 
plea  was  iion  assumpsit.  The  plaintiff  took  out  a  summons  to  try  the  cause  before  the 
sheriff,  which  was  resisted  by  the  defendant,  and  dismissed,  on  the  ground  that  the 
claim  was  for  unliquidated  damages  ;  and  the  plaintiff  gave  notice  of  trial  [162]  for 
the  Herefordshire  Spring  Assizes.  On  the  22nd  of  March,  the  defendant  took  out  a 
summons  to  stay  the  proceedings  on  payment  of  debt  and  costs,  which,  however, 
was  dismissed,  the  defendant  declining  to  give  the  plaintiff  final  judgment.  On  the 
28th  (the  29th  being  the  commission  day)  the  defendant  acceded  to  those  terms, 
and  agreed  "that  he  would  take  an  order  upon  any  terms,  so  that  the  fees  to  counsel, 
and  other  heavy  expenses,  which  would  be  incurred  on  the  trial,  might  be  .saved." 
An  order  was  accordingly  drawn  up  by  consent  in  the  following  terms : — that  the 
defendant  should  withdraw  his  plea,  and  the  plaintiff  should  be  at  liberty  to  sign 
judgment  forthwith  for  the  sum  of  111.  12s.,  the  value  of  the  casks,  and  that  upon 
payment  of  that  sum,  together  with  costs  to  be  taxed,  within  ten  days,  all  further 
proceedings  in  the  cause  should  be  stayed.  The  Master,  on  taxation,  .allowed  costs 
on  the  higher  scale,  thinking  that,  under  the  circumstances,  the  defendant  having 
refused  to  try  before  the  sheriff,  the  Judge  at  Nisi  Prius,  if  the  cause  had  gone  on  to 
trial,  would  have  certified  that  it  was  a  fit  cause  to  be  tried  at  the  Assizes. 

Gunning  having  obtained  a  rule  to  shew  cause  why  the  Master  should  not  re^^ew 
his  taxation,  and  allow  costs  on  the  reduced  scale  only  (citing  IFiiIlen  v.  Smith 
(6  Dowl   103)). 

Peacock  shewed  cause,  and  contended  that  the  Master  had  exercised  a  right  discre- 
tion, under  the  circumstances  of  the  case,  the  agreement  between  the  parties  being 
evidently  intended  to  give  the  plaintiff  the  full  benefit  which  he  would  have  had  at 
Nisi  Prius,  on  the  defendant  being  saved  the  expense  of  the  trial. 

Lord  Abinger,  C.  B.  The  agreement  is  to  take  1 1 1.  1 2s.  with  costs — that  means 
costs  according  to  the  scale  appli-[163]-cable  to  that  amount  There  is  no  statement 
of  any  agreement  that  the  costs  should  be  taxed  on  the  higher  scale.  The  rule  must 
be  absolute. 

Parke,  B.  The  plaintiff  ought  to  have  introduced  into  the  order  a  stipulation  that 
the  costs  should  be  taxed  on  a  higher  scale. 

Rule  absolute. 

Angel  v.  Ihler.  Exch.  of  Pleas.  1839.— An  affidavit  by  "  A.  B.,  of  &c.,  the  plaintiff 
(or  defendant)  in  this  cause,"  is  sufficient,  without  any  further  addition. — An 
affidavit,  commencing  in  these  terms,  "  R.  J.,  late  of  the  city  of  W.,  victualler, 
but  now  of  &c.,"  without  any  further  addition,  held  sufficient. 

[S.  C.  7  Dowl.  P.  C.  846.] 

In  this  case  a  rule  had  been  obtained  for  a  new  trial  on  affidavits,  on  the  ground 
of  surprise. 

Kelly  and  J.  Henderson,  on  shewing  cause,  objected  to  two  of  the  affidavits,  that 
they  did  not  sufficiently  state  the  addition  of  the  deponents.  One  was  the  affidavit 
of  the  plaintiff,  which  began — "J.  A.,  of  &c.,  the  plaintitl"  in  this  cause,  maketh  oath," 
&c.  They  cited  Laivson  v.  Case  (1  C.  &  M.  481  ;  2  Dowl.  P.  C.  -40)  as  an  authority 
that  this  was  insufficient  without  a  further  description  of  the  party.  [Parke,  B.  I 
believe  that  is  a  solitary  case.  There  are  many  subsequent  cases  which  decide  that 
the  rule  does  not  apply  to  the  parties  in  the  cause.(i)]     The  other  affidavit  began 

{b)  See  Pod  v.  Pembrey,  1  Dowl.  P.  C.  693  ;  Jarkson  v.  Chard,  2  Dowl.  P.  C.  468  ; 
Bivoka  V.  Faiiav,  5  Dowl  P.  C.  361 ;  Sharp  v.  Johnson,  2  Bing.  N.  C.  246. 
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in  these  terms : — "  R.  I.  I.,  late  of  the  city  of  Worcester,  victualler,  but  now  of 
Belle  Sauvage  Yard,  London."  It  did  not  appear  from  this  what  was  his  present 
occupation. 

Parke,  B.  It  is  quite  sufficient  by  a  slight  transposition  of  the  words.  Suppose 
it  were  "A.  B.,  late  of  &c.,  esquire,  but  now  of"  &c.,  would  not  that  be  sufficient? 

Cause  was  then  shewn  on  the  merits,  and  the  rule  was  made  absolute. 

[164]  PuGU  «i.  Kekr,  Esq.  Kxch.  of  Pleas.  1839.— Where  a  rule  was  made  absolute 
for  changing  the  venue  from  Middlesex  to  the  country,  on  payment  of  the  costs 
of  the  application,  "and  of  all  costs  reasonably  and  bona  fide  incurred  and  rendered 
useless  by  the  rule;"  and,  after  taxation  of  the  costs,  the  defendant's  attornies 
gave  notice  to  the  plaintiff's  attornies  that  they  abandoned  the  rule  : — Held, 
(Maule,  B.,  dissentiente)  that  the  rule  was  conditional  only,  and  that  the  defendant 
was  not  bound  to  al)ide  by  it,  although  the  plaintiff  had,  in  the  meantime,  incurred 
the  costs  of  his  witnesses,  who  were  on  their  way  to  town  before  the  rule  was 
made  absolute. 

[See  further,  6  M.  &  W.  17.] 

This  was  an  action  against  the  sheriff  of  Merionethshire,  for  a  false  return  to  the 
writ  of  ca.  sa.  The  venue  was  laid  in  Middlesex,  and  on  the  17th  of  January,  notice 
of  trial  was  given  for  the  Sittings  after  Hilary  Term,  which  commenced  on  the  1st  of 
February.  On  the  2.3rd,  the  defendant  obtained  a  rule  nisi  for  changing  the  venue 
to  Merionethshire,  to  shew  cause  on  the  2Sth.  The  plaintiff's  attorney  in  the  country 
had  notice  of  this  application  on  the  eveinng  of  the  25th  ;  but  he  had  pi'eviously 
subp^Miaed  the  witnesses  to  attend  at  Westminster  on  the  Ist  of  February,  and  for 
that  purpose  it  became  necessary  that  they  should  start  for  London  on  the  29th  of 
January.  Cause  was  not  shewn  against  the  rule  until  the  30th  of  January,  when  it 
was  ordered, — and  the  rule  was  so  drawn  up, — that  the  venue  should  be  changed  to 
the  county  of  Montgomery,  on  pa3'ment  of  the  costs  of  the  application,  "and  of  all 
costs  reasonably  and  bona  fide  incurred  and  rendered  useless  by  that  rule."  On  the 
31st  of  Jainiary,  the  defendant's  agents  served  a  notice  of  ta.\ation  foi'  the  following 
day  ;  the  taxation  was,  however,  postponed  until  after  the  plaintiff's  witnos.ses,  who 
had  then  arrived  in  town,  should  have  returned  into  the  countiy.  On  the  8th  of 
February,  the  taxation  was  attended  by  both  parties,  when  the  costs  were  taxed  by 
the  Master,  under  the  above  rule,  at  the  sum  of  2091.  lis.  On  the  ilth  of  February, 
the  defendant's  agents  gave  notice  to  the  |)laintiff's  agents  that  they  abandoned 
the  rule  of  the  30th  of  Jaimary  ;  and  that  the  plaintiff  must  take  what  course  ho  tliought 
proper :  and  they  refused  to  pay  the  costs  Uixed.  On  the  6th  of  March  the  plaintiffs 
agent's  obtained  a  judge's  order  for  changing  the  venue  from  Middlesex  to  Chester, 
but  it  was  not  acted  upon.  The  cause  next  before  this  in  the  paper  was  not  actually 
reached  until  the  5th  of  February. 

On  a  former  day  in  this  term,  Jervis  otitained  a  rule,  call-[165]ing  upon  the  defen- 
dant to  shew  cause  why  he  should  not  within  four  days  pay  to  the  plaintiff  the  said 
sura  of  2091.  lis.  taxed  by  the  Master,  together  with  the  costs  of  this  ap|)lication. 

Cresswell  and  Peacock  shewed  cau.se.  This  was  a  mere  conditional  order  to  change 
the  venue,  if  the  defendant  should  ])ay  the  costs  mentioned  in  tiie  rule  ;  liut  there 
was  no  ab.solute  order  upon,  or  undertaking  by,  the  defendant  to  pay  tliem  ;  and  the 
rule  being  only  conditional,  the  defendant  iuid  a  right  to  waive  the  benefit  of  it,  if  he 
did  not  choose  to  comply  with  the  condition  ;  as,  upon  a  rule  for  a  new  trial  on  pay- 
ment of  costs,  the  paity  may  abandon  it  altogether  if  he  pleases.  In  Fricktr  v.  Kaatinan 
(11  East,  319),  a  Judge's  order,  "that,  upon  payment  of  costs  liy  a  certain  day,  all 
proceeding  should  be  stayed,"  was  held  to  be  only  conditional  on  the  defendant,  and 
that  he  might  abandon  it  in  toto.  Hexc  v.  Fenn  (2  Dowl.  P.  C.  182)  is  an  authority 
to  the  same  effect.  Here  the  plaintiff  might  have  kept  her  witnesses  in  town,  and  if 
the  defendant  did  not  take  the  rule,  she  might  have  proceeded  to  try  the  cause,  and 
the  defenilant  would  have  been  liable  to  the  costs  oi^casioned  thereby.  [Parke,  B. 
It  seems  to  be  a  (piestion  as  to  the  construction  of  the  rule.  What  are  ordinarily 
words  of  conditions  may  be  made  words  of  contract  and  obligation.  I  have  some 
doubt  whether  this  rule  did  not  operate  as  an  immediate  stay  of  ])roccedings  and 
change  of  the  venue  ;  and  in  sujjport  of  that  view  may  be  called  in  aid  the  cont;luding 
words  of  the  rule,  by  which  it  ap[)cars  as  if  the  whole  was  decided  by  tlie  rule  itself. 
Lord  Abinger,  C.  B.     Would  not  the  rule  justify  the  plaintifl'  in  sending  away  her 
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witnesses  immediately  ?]  That  does  not  decide  the  question  whether  the  rule  is  con- 
ditional or  not.  It  means,  that  the  defendant  shall  have  a  change  of  the  venue,  on 
the  condition  of  the  payment  by  [166]  him  of  all  such  costs  as  became  useless  by  the 
operation  of  the  rule.  The  costs  of  the  witnesses  did  not  become  useless,  unless  the 
cause  could  not  have  been  tried  at  Middlesex.  The  plaintiff's  subsequent  application 
to  change  the  venue  to  Chester,  shewed  her  understanding  that  it  still  remained  in 
Middlesex,  and  thei'cfore  that  the  rule  was  not  absolute  in  its  operation. 

Jervis  and  Welsby,  contra.  The  question  is,  whether  the  defendant  has  adopted 
the  rule ;  if  he  has,  he  is  bound  to  abide  by  it.  It  was  obtained  at  his  instance,  and 
drawn  up  by  him  ;  and  he  must  be  taken  to  have  agreed  thereby  to  pay  the  costs 
which  were  incurred  in  consequence  of  the  plaintiff's  acting  upon  it.  The  notice  of 
taxation  given  by  the  defendant  for  the  1st  of  February,  the  day  when  the  cause 
would  have  been  in  the  paper,  shews  that  he  considered  it  was  no  longer  to  be  tried  in 
Middlesex.  In  Kinr/  v.  Clifton  (5  T.  R.  257),  where  the  defendant  in  a  penal  action 
obtained  a  rule  to  stay  proceedings  on  pajnng  a  sum  agreed  upon  between  him  and 
the  plaintiff"  that  was  held  to  be  an  undertaking  by  the  defendant  to  pay  that  sum, 
and  for  the  non-payment  of  which  the  Court  would  grant  an  attachment,  since  it  was 
to  be  taken  that  the  plaintiff  would  not  have  consented  to  the  rule,  except  on  the 
defendant's  engaging  to  comply  with  the  condition  of  payment. 

LoKD  Abinger,  C.  B.  I  have  entertained  some  doubt  in  this  case,  but  am  now 
satisfied  that  this  was  not  an  unconditional  change  of  the  venue  ;  since,  if  the  witnesses 
had  remained  in  town,  and  the  defendant  had  refused  to  pay  the  costs,  the  plaintiff' 
might  have  tried  the  cause.  Our  decision  must  be  the  same  as  if  this  were  an 
application  for  an  attachment.  The  plaintiff  has  certainly  been  hardly  [167J  used  ; 
but  there  is  no  doubt  these  will  be  costs  in  the  cause. 

Parke,  B.  I  have  had  considerable  doubt  during  the  argumenti  The  words 
used  in  the  rule  no  doubt  ordinarily  import  a  condition  only  ;  but  if  I  were  satisfied 
that  it  was  meant  hei-e  that  the  venue  was  immediately  to  be  changed,  I  should  have 
thought  they  were  matter  of  contract,  and  that  their  grammatical  construction  should 
be  limited  ;  and  then  we  might  call  in  aid  the  concluding  words  of  the  rule.  There 
can  be  little  doubt  that  such  was  the  understanding  of  the  parties ;  but  I  cannot  see 
my  way  so  clearly  as  to  say  the  rule  must  be  so  construed. 

Alderson,  B.  I  concur.  The  test  seems  to  be,  would  it  have  been  an  erroneous 
proceeding  on  the  plaintiff's  part  to  try  the  cause  here  1  It  seems  to  be  conceded  that 
it  would  not ;  therefore  it  was  a  conditional  change  of  venue  only.  I  am  disposed  to 
construe  rules  of  this  kind  as  simply  as  may  be,  because,  if  we  refine  on  mere  verbal 
distinctions,  it  introduces  great  uncertainty  into  the  administration  of  the  law. 

Maule,  B.  I  think  the  rule  ought  to  be  absolute.  According  to  the  case  of  King 
v.  C'liftim,  the  words  here  used  are  capable  of  being  construed  as  terms  of  contract : 
and  the  rule  provides  for  the  costs  occasioned,  not  by  the  change  of  venue,  but  by  the 
rule  itself.  It  was  clear  that  a  considerable  amount  of  costs  would  be  rendered 
useless  by  pronouncing  the  rule  itself,  and  it  was  fair  and  just  that  the  defendant 
should  pay  them,  on  having  the  option  given  by  the  rule.  The  words  "yielding  and 
paying"  are  in  terms  conditional,  but  in  the  instruments  in  which  they  occur  are 
considered  as  terms  of  contract :  and  I  think  the  terms  of  this  rule  ought  also  to  be 
so  construed. 

Kule  discharged,  without  costs. 

[168]  Holt  <-.  Miers  Exch.  of  Pleas.  1839.— A.  agreed  with  B.  to  lend  him 
2001.  a'  the  rate  of  Is.  in  the  pound  per  month  (601.  per  cent,  per  annum),  to  be 
secured  as  follows  :  viz.  whenever  any  portion  of  the  money  should  be  advanced, 
the  borrower  was  to  give  a  promissory  note,  payable  one  month  after  date,  to  be 
renewed  as  often  as  it  should  fall  due  ;  and  for  each  renewal.  Is.  in  the  pound 
was  to  be  paid  by  way  of  discount: — Held,  that  the  promissory  notes  so  given 
were  within  the  protection  of  the  3  &  4  Will.  -4,  c.  96,  s.  7,  and  7  Will.  4  & 
1  Vict.  c.  80. 

[S.  C.  2  H.  &  H.  80 ;  8  L.  J.  Ex.  233  ;  3  Jur.  1000  :  at  Nisi  Prius,  9  C.  &  P.  191.] 

Assumpsit  by  the  payee  against  the  maker  of  a  promissory  note  for  211.  lOs., 
dated  the  4th  of  Septembei-,  payable  one  month  after  date.  There  was  also  a  count 
upon  an  account  stated. 
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The  defendant  pleaded,  as  to  the  first  count,  that  before  the  making  of  the  said 
promissory  note,  to  wit,  on  the  20th  day  of  April,  1838,  it  was  corruptly,  .and  against 
the  form  of  the  statute  in  that  case  made  and  provided,  agreed  by  and  between  the 
defendant  and  one  Thomas  Whitmarsh,  that  the  said  Thomas  Whitmarsh  should 
advance  and  lend  to  the  defendant  the  sum  of  2001.,  and  that  the  same  should  be  a 
continuing  loan  so  long  as  the  defendant  should  pay  the  usurious  interest  for  the 
said  loan  as  is  next  hereinafter  mentioned,  or  for  such  portion  thereof  as  he  the  said 
T.  Whitmarsh  should  advance  and  lend  to  the  defendant ;  and  that  it  was  then  and 
there  further  corruptly  agreed  Ac,  that  he  should  pay  the  said  T.  Whitmarsh  Is.  in 
the  pound  for  each  month,  for  forbearing  and  giving  day  of  payment  for  such  sums  as 
the  said  T.  Whitmarsh  should  advance  and  lend  to  the  defendant ;  which  said  Is.  per 
pound  per  month  amounts  to  more  than  51.  per  cent,  per  annum,  to  wit,  to  the  sum  of 
601.  per  cent,  per  annum  ;  and  that  it  was  further  agreed,  in  order  to  evade  the  said 
statute,  and  by  way  of  cunning  shifts  and  device,  that,  at  the  time  he  the  said 
T.  Whitmarsh  should  advance  and  lend  to  the  defendant  any  portion  of  the  said  sum  of 
2001.,  the  defendant  should  make  and  deliver  to  the  said  T.  Whitmarsh  his  promissory 
note,  payable  at  one  month  after  date,  and  that  the  said  note  or  notes  should  be 
respectively  renewed  at  the  several  times  when  the  same  should  respectively  fall  due, 
for  one  month,  and  that  on  each  of  such  renewals  the  said  T.  Whitmarsh  should 
receive  fiom  the  defendant  the  sum  of  [169]  Is.  in  the  pound  by  way  of  discount 
for  the  same,  &c.  The  plea  went  on  to  aver,  that,  in  pursuance  of  such  corrupt 
bargain  and  agreement,  the  said  T.  Whitmarsh,  on  the  20th  of  April,  1838,  did 
advance  and  lend  to  the  defendant  the  sum  of  301.,  for  which  the  defendant  then  and 
there  made  anil  delivered  his  promissory  note  for  301.,  payalile  at  one  month,  to  the 
said  T.  Whitmarsh  ;  and  the  said  T.  Whitmarsh  did  then,  in  pursuance  of  the  said 
corrupt  bargain  and  agreement,  take  and  receive  from  the  defendant  the  sum  of  301. 
as  and  by  way  of  discount  on  the  same;  and  the  said  note,  when  it  fell  due,  was 
successively  renewed  on  the  22nd  of  May,  25th  of  June,  26th  of  July,  26th  of  August, 
and  28th  of  December  ;  upon  each  of  which  several  renewals  the  said  T.  Whitmarsh 
took  and  received,  in  pursuance  of  the  said  corrupt  bargain  &c.,  the  several  sums  of 
30s.  for  each  renewal  by  way  of  discount ;  that,  in  further  pursuance  of  the  said 
corrupt  bargain,  the  said  1'.  W.  on  the  -ith  of  August,  1838,  advanced  and  lent  to  the 
defendant  the  further  sum  of  211.  on  the  defendant's  note,  bearing  date  the  said  4th  of 
August,  payable  one  month  after  date,  and  did  then  take  and  receive  of  the  defendant 
ll.  10s.  by  way  of  discount,  and  the  said  note,  when  it  became  duo,  was  renewed  on 
the  4th  of  September,  which  said  last-mentioned  note  is  the  note  mentioned  in  the 
first  count  of  the  declaration,  and  was  made  payable  to  the  plaintill',  as  attorney  to  and 
trustee  for  the  said  T.  W.  :  which  said  several  sums  of  monej'  amount  to  a  larger  sum 
than  51.  per  cent.  &c.  against  the  form  of  the  statute  in  such  case  made  and  provided. 
The  replication  denied  the  agreement  stated  in  the  plea. 

At  the  trial  before  (iurney,  B.,  at  the  sittings  after  last  Michaelmas  Term,  the 
defendant  obtained  a  verdict,  having  proved  the  facts  alleged  in  the  plea.  In  Hilary 
Term,  Erie  obtained  a  rule  to  shew  cause  why  judgment  should  not  be  entered  for  the 
plaintifi'  non  obstante  veredicto,  on  the  [170]  ground,  that  since  the  statute  3  &  4 
Will.  4,  c.  18,  s.  4,  and  7  Will.  4  &  1  Vict.  c.  80,  the  facts  stated  in  the  plea  were  no 
answer  to  the  action.     Against  which  rule 

Curwood  and  tJarrington  now  shewed  cause.  The  question  in  this  case  turns  upon 
the  construction  to  \)g  given  to  the  statute  3  &  4  W'ill.  4,  c.  98,  s.  7,  by  which  it  is 
enacted,  "  That  no  bill  of  exchange  or  promissory  note,  made  payable  at  or  within 
three  months  aftei'  the  date  thereof,  or  not  having  more  than  three  months  to  run, 
shall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby,  or  an\'  agreement 
to  pay,  or  receive,  or  allow  interest  in  discounting,  negotiating,  or  transferring  the 
same,  be  void  ;  nor  shall  the  liability  of  any  party  to  any  bill  of  exchange  or  promissory 
note  be  atl'ected  by  reason  of  any  statute  or  law  in  force  for  the  prevention  of  usury  ;  nor 
shall  any  person  drawing,  accepting,  indorsing,  or  signing  any  such  bill  or  note,  or 
lending  or  advancing  any  money,  or  taking  more  than  the  present  rate  of  legal  interest 
in  tJreat  Britain  and  Ireland  respectively,  for  the  loan  of  money  on  any  such  bill  or 
note,  be  subject  to  any  penalties  under  any  stiitute  or  law  relating  to  usury,  or  any 
other  penalty  or  forfeiture."  The  7  Will.  4  &  1  Vict.  c.  80,  extends  the  period  limited 
by  the  above  act  to  twelve  months  instead  of  three  months,  but  is  in  all  other  respects 
similar  to  the  former  statute.      I  he  words  in  the  second  portion  of  the  above  scelion, 

Ex.  Div.  vu.— 3* 
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"  Nor  shall  the  liability  of  ;iny  party  to  any  bill  of  exchange  or  promissory  note,  be 
affected  by  reason  of  any  statute  or  law  against  usury,"  ought  to  be  read  and  under- 
stood as  if  the  legislature  had  used  the  words  "  any  such  bill,"  and  as  referring  to  the 
preceding  part  of  the  clause,  which  exempts  from  the  penalties  of  usury  any  bills  or 
notes  which  have  not  a  longer  period  to  run  than  three  months.  If  this  construction 
be  not  adopted,  it  would  have  the  efi'ect  of  repealing  the  usury  laws  with  respect  to 
all  bills  and  notes  whatever,  which  [171]  never  could  have  been  the  intention  of  the 
legislature  ;  for  that  is  clearly  shewn  by  the  passing  of  the  stat.  7  Will.  -1  &  1  Vict, 
c.  SO,  which  extends  the  provisions  of  the  former  statute  to  such  bills  as  had  twelve 
months  to  run.  The  second  statute  would  have  been  unnecessary,  if  the  former 
extended  to  all  bills.  The  cases  which  have  been  determined  on  the  construction  of 
this  statute  are  few  in  number,  but  their  effect,  in  general,  has  been  rather  to  restrict 
than  to  extend  the  operation  of  it.  Lord  Denman,  in  a  late  case  iu  the  Court  of 
Queen's  Bench,  of  Valluncc  v.  Siddell  (6  Adol.  &  Ellis,  932  ;  2  Nev.  c^  Per.  78),  after 
remarking  that  the  words  "any  bill  "  are  accurately  copied  in  the  printed  editions  of 
the  statutes  from  the  Parliament  Eoll  which  he  had  inspected,  says,  that  probably 
some  restriction  would  be  found  inevitable  when  they  were  required  to  be  applied  in 
a  Court  of  .Justice.  In  the  case  of  Berrington  v.  CoUis  (5  Bing.  N.  C.  332),  it  was  held 
that  a  loan  of  money  at  more  than  -51.  per  cent,  upon  the  security  of  the  deposit  of  a 
lease,  a  warrant  of  attorney,  and  a  promissory  note,  was  not  protected  by  the  statute 
3  &  4  Will.  4,  c.  98,  s.  7.  In  that  case  there  was  this  difference,  that  there  was  not 
only  a  promissory  note  but  a  lease  deposited,  and  a  warrant  of  attorney  given  as  a 
security.  Upon  this  record,  there  is  an  express  admission  of  an  agreement  to  avoid 
the  statutes  against  usury,  and  upon  that  circumstance  the  judgment  of  the  Court 
turned.  And  Tindal,  C.  J.,  there  says,  "We  think  such  a  transaction  as  was  con- 
tended for  is  not  brought  within  the  words  of  the  stat.  3  &  4  Will.  4,  c.  98,  s.  7,  or 
the  7  Will.  4  &  1  Vict.  c.  80,  those  acts  contemplating  the  case  of  interest  taken  upon 
or  secured  by  a  bill  of  exchange  or  promissory  note,  as  the  real  and  bona  fide  ground 
of  the  debt,  and  not  extending  to  a  bill  of  exchange  or  promissory  note,  given  in 
addition  to  a  secuiitj'  of  another  nature,  not  protected  by  the  statute  upon  which  the 
debt  was  really  contracted  ;  for  if  the  latter  case  should  be  held  [172]  to  be  comprised 
within  the  act,  it  would,  in  effect,  nearly  operate  as  a  genei'al  repeal  of  the  statute  of 
usury,  by  enabling  persons  who  had  lent  money  upon  mortgage  at  usurious  interest, 
to  sue  for  and  recover  principal  and  interest  upon  a  bill  or  note,  though  the  mortgage 
security  might  be  void."  But  there  was  a  direct  decision  upon  this  very  point  in  the 
Court  of  Bankruptcy,  a  few  days  ago,  in  the  case  of  Ex  parte  I'erreicest ;  In  re  Foi/nter 
(Mont.  &  C.  3.51;  4  Deac.  144).  There  a  party  advanced  to  another  the  sum  of 
16001.,  at  the  usurious  interest  of  101.  10s.  per  cent.,  and  for  the  avowed  purpose 
of  evading  the  statutes  of  usury,  took  only  a  promissory  note  payable  three  months 
after  date,  and  renewable  at  the  option  of  the  borrower,  at  periods  not  to  exceed 
eighteen  months  ;  and  four  renewals  having  been  made  accordingly,  the  payee  put  in 
a  claim  for  a  balance  of  principal  and  interest  on  the  whole  transaction  against  the 
estate  of  the  maker  who  had  become  bankrupt.  Both  the  Judges  of  that  Court,  Sir 
John  Cross  and  Sir  George  Rose,  were  of  opinion  that  the  transaction  was  not  within 
the  protection  of  the  statute  3  &  4  Will.  4,  c.  98,  s.  7,  which  was  only  meant  to  apply 
to  bills  or  notes  actually  existing  at  the  time  when  the  contract  for  discounting  or 
negotiating  them  should  be  made,  and  the  money  was  specifically  advanced  on  the 
security  of  the  bill  itself,  and  did  not  apply  to  a  case  like  the  present,  where  the  note 
was  drawn  in  consideration  of  a  pre-existing  debt ;  but  that  independently  of  that, 
the  whole  transaction  being  merely  colourable,  and  entered  into  with  a  view  of  evading 
the  statutes  against  usury,  it  could  not  be  deemed  valid.  So  here,  assuming  that  the 
case  would  prima  facie  fall  within  the  words  of  the  statute,  still  it  is  not  a  bonii  tide 
transaction,  and  ought  not  to  be  protected  by  it.  [Paike,  B.  That  can  have  nothing 
to  do  with  the  question,  if  the  words  of  the  statute  are  imperative.] 

[173]  Erie  and  Wordsworth,  contra,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  The  question  in  this  ca.se  is,  whether  this  promissory  note 
comes  within  the  words  of  the  statute,  3  &  4  Will.  4,  c.  98,  s.  7,  "  that  no  bill  of 
exchange  or  promissory  note,  made  payable  at  or  within  three  months  after  the  date 
thereof,  or  not  having  more  than  three  months  to  run,  shall  by  reason  of  any  interest 
taken  theieon  or  secured  thereby,"  be  void  ?  Here  a  promissory  note  is  given,  the 
object  of  which  is  to  secure  interest  that  would  otherwise  have  been  unlawful ;  how 


5M.  &W.  174.  HOLT    r.   MIERS  75 

c;ui  it,  therefore,  in  opposition  to  the  express  words  of  the  statute,  which  says  that 
such  note  shall  not  be  void,  be  contended  that  it  is  so  l)y  force  of  the  statute  of  Anne, 
or  aTiy  other  antecedent  statute  ]  The  note  would  net  be  void  at  common  law,  for 
usury' is  a  matter  altogether  regulated  by  statutes  ;  the  rate  of  interest  as  fixed  by 
them  being  oiiginally  101.  per  cent.,  until  it  was  ultimately  i-cduced  to  its  present 
standard.     This  rule  must  therefore  be  made  absolute. 

P.\RKE,  B.  I  must  own  that  on  the  mere  view  of  the  7th  sect,  of  the  3  it  4  Will.  4, 
c.  9.S,  I  should  have  felt  no  doubt  on  this  subject,  were  it  not  for  the  decision  which 
hasTjeen  come  to  by  both  the  Judges  of  the  Court  of  Bankruptcy,  in  the  case  which 
has  licen  cited.  Notwithstanding  that  decision,  however,  I  think  this  bill  is  rendered 
a  valid  security  by  the  statute.  The  act  ought  to  be  construed  according  to  its  plain 
words,  and  not  by  resorting  to  any  supposed  intention  of  the  legislature,  unless  there 
be  something  in  the  other  parts  of  it  to  point  to  some  other  construction.  The  words 
are, ."  No  bill  of  exchange  or  promissor}'  note,  made  payable  within  three  months  (here 
is  a  promissory  note  made  paj'able  within  three  months)  shall  by  reason  of  any  interest 
taken  thereon,  or  secured  thereby,  be  void;"  and  here  is  a  case,  where  one  of  the 
objects  of  [174]  the  promissory  note  was  to  secure  the  payment  of  interest ;  although 
it  was  also  intended  thereby  to  secure  payment  of  a  portion  of  the  principal  too.  Had 
these  been  the  only  words  in  the  act,  however,  there  might  have  been  room  for  some 
doubt  ;  but  there  is  another  part  of  this  section  where  the  legislature  makes  use  of 
words  so  general  that  no  doubt  can  exist,  where  it  says,  "  That  the  liability  of  any 
party  to  any  bill  of  exchange  or  piomissory  note,  shall  not  be  aft'ected  bj'  reason  of 
any  statute  or  law  for  the  prevention  of  usury."  Those  words  are  as  large  and  com- 
prehensive as  words  can  be,  and,  although  the  original  cause  of  giving  a  bill  or  note 
be  the  loan  of  money,  still  the  statute  has  the  ett'ect  of  saying,  that  if  the  bill  he  sued 
on,  it  shall  be  exempted  from  the  laws  for  the  prevention  of  usury.  No  words  can 
be  more  generah  This  plea,  therefore,  discloses  no  defence  to  the  action  on  the  ground 
of  the  statute  of  usury.  As  to  the  cases  which  have  been  referred  to,  of  I'aUancc  v. 
SidddU  in  the  (,>ueen's  Bench,  and  Bcrrivgion  v.  Collis,  in  the  Common  Pleas,  they  are 
beside  the  present  (juestion.  According  to  the  former,  if  the  warrant  of  attorney  had 
been  taken  as  a  security  for  the  debt,  it  would  have  been  void,  but  if  taken  bona  fide 
to  secure  the  bill  of  exchange,  or  if  the  latter  were  given  as  the  original  security  for 
the  usurious  interest,  it  would  have  been  good.  Then  Fkrringtoii  v.  Collis  turned 
entirely  on  the  question  of  fact,  whether  the  security  for  the  original  loan  were  the 
lease  or  the  bill  of  exchange ;  and  the  Court  considered  it  to  be  the  former,  and  conse- 
quently the  transaction  was  not  at  all  protected  or  made  valid  by  the  3  &  4  Will.  4,  c.  98, 
s.  7.  Those  cases,  therefore,  are  quite  consistent,  both  with  our  present  decision  and 
with  each  other.  Then,  as  to  the  case  in  the  Court  of  Banki'uptcy,  I  think  the  Judges 
have  given  too  narrow  a  construction  to  this  act  of  Parliament.  Possibly  it  may  have 
been  the  intention  of  the  legislature  to  confine  the  repeal  of  the  statute  of  usury  to 
those  cases  only  where  bills  already  [175]  given  are  negotiated  at  usurious  interest, 
))Ut  they  have  used  such  limited  words  that  it  is  impossible  to  put  that  construction 
upon  them,  and  carry  such  intention  into  effect. 
GuKNEY,  B.,  and  Maule,  B.,  concurred.(a) 

(a)  Subsequently  to  the  decision  in  this  case,  the  statute  2  &  3  Vict.  c.  37,  was 
passed,  by  which  it  is  enacted,  "  That  no  bill  of  exchange  or  promissory  note,  made 
jiayable  at  or  within  twelve  months  after  the  date  thereof,  or  not  having  more  than 
twelve  months  to  run,  nor  any  contract  for  the  loan  or  forbearance  of  money  above 
the  sum  of  101.  sterling,  shall,  by  reason  of  any  interest  taken  thereon  or  secured 
thereby,  or  any  agreement  to  pay  or  receive  or  allow  interest  in  discounting,  negotiat- 
ing, or  transferring  any  such  bill  of  exchange  or  promissory  note,  be  void  ;  nor  shall 
the  liability  of  any  party  to  any  such  bill  of  exchange  or  promissory  note,  nor  the 
liability  of  any  person  borrowing  any  sum  of  money  as  aforesaid,  be  atl'ected  by  reason 
of  any  statute  or  law  in  force  for  the  prevention  of  nsur}'  ;  noi-  shall  any  per.son  or 
persons,  or  body  corporate,  drawing,  accepting,  indorsing,  or  signing  any  such  bill 
or  note,  or  lending  or  advancing,  or  forbearing  an}'  money  as  aforesaid,  or  taking 
more  than  the  present  rate  of  legal  interest  in  (ireat  Britain  and  Ireland,  respectively, 
for  the  loan  or  forbearance  of  money  as  aforesaid,  be  subject  to  any  penalties  under 
any  statute  or  law  relating  to  usur}',  or  any  other  penalty  or  forfeiture." 
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Sheen  and  Another,  Assignees  of  Thomas,  an  Insolvent  Debtor  v.  Rickie,  Moore, 
Thwaites,  and  Brown.  Exch.  of  Pleas.  1839. — In  trover  against  four  defen- 
dants by  the  assignees  of  an  insolvent,  the  first  count  alleged  that  the  insolvent 
before  his  insolvency,  vt'as  possessed  of  certain  goods,  &c. ;  that  the  same  after- 
wards, and  before  the  insolvency,  came  to  the  possession  of  two  of  the  defendants 
by  finding ;  that  these  two  defendants  would  not  deliver  them  ;  and  that  the 
said  defendants,  after  the  insolvency,  converted  them.  The  second  count  was 
on  the  possession  of  the  assignees,  and  alleged  a  conversion  by  the  said  defen- 
dants : — Held,  after  verdict,  that  the  declaration  alleged  in  each  count  a  sufficient 
breach  as  against  the  four  defendants. — On  a  declaration  in  trover  for  goods, 
chattels,  and  fixtures  (enumerating,  among  other  merely  movable  articles,  stoves, 
shelves,  closets,  cupboards,  &c.) : — Held,  after  verdict  (general  damages  having 
been  assessed  on  the  whole  declaration),  that  the  word  "fixtures"  would  not 
necessarily  be  taken  to  mean  things  affixed  to  the  freehold,  and  therefore"  the 
judgment  ought  not  to  be  arrested. 

[S.  C.  7  Dowl.  P.  C.  335 ;  8  L.  J.  Ex.  217 ;  3  Jur.  607.] 

Trover.  The  first  count  of  the  declaration  stated,  that  the  insolvent,  before  his 
imprisonment,  &c.,  was  lawfully  possessed  as  of  his  own  property  of  certain  goods, 
chat-[176J-tels,  and  fixtures,  to  wit,  fifty  beds,  fifty  bedsteads,  &c.,  &c.,  [enumerating 
many  articles  of  furniture  and  household  goods,  amongst  which  were  stoves,  ranges, 
shelves,  grates,  closets,  cupboaids,  and  ovens],  and  being  so  possessed  thereof,  after- 
wards, and  before  he  subscribed  his  petition,  &c.,  to  wit,  on  &c.,  casually  lost  the  said 
goods,  chattels,  and  fixtures  out  of  his  possession  ;  and  the  same  afterwards,  and 
before,  &c.,  came  to  the  posses.sion  of  the  said  defendants,  A.  Rickie  and  J.  G.  Thwaites, 
by  finding :  yet  the  said  defendants  A.  Rickie  and  J.  G.  Thwaites,  well  knowing  the 
said  goods,  chattels  and  fixtures  to  be  the  property  of  the  said  R.  Thomas  before  &c., 
and  of  right  to  belong  and  appertain  to  him,  did  not  nor  would  deliver  the  same,  or 
any  part  thereof,  to  the  said  R.  Thomas  before  he  subscribed  his  said  petition,  but 
wholly  neglected  and  refused  so  to  do  ;  and  the  plaintiff's,  assignees  as  aforesaid,  in 
fact  say,  that  the  said  defendants,  afterwards,  and  after  the  said  R.  Thomas  subscribed 
his  said  petition,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  wrongfully 
sold  and  disposed  of  the  said  goods,  chattels,  and  fixtures,  and  converted  and  disposed 
of  the  same  to  their  own  use.  The  second  count  was  in  trover  for  goods,  chattels,  and 
fixtures,  on  the  possession  of  the  assignees,  and  alleging  a  conversion  by  the  said 
defendants  after  the  insolvency. 

Plea — first,  not  guilty  :  secondly,  to  the  first  count,  that  the  said  R.  Thomas  was 
not  lawfully  possessed  of  his  own  property  of  the  said  fixtures,  goods,  and  chattels 
in  this  first  count  mentioned,  or  of  any  of  them,  modo  et  forma ;  thirdly,  a  similar  plea 
to  the  second  count ;  on  which  issues  were  joined. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  in  last  Michaelmas  Term, 
a  verdict  was  found  for  the  plaintiffs  on  the  whole  declaration,  with  general  damages. 
In  the  same  term, 

Kelly  obtained  a  rule  nisi  to  arrest  the  judgment,  on  two  [177]  grounds  ;  first, 
that  the  first  count  alleged  a  cause  of  action  against  two  of  the  defendants  only,  the 
second  count  against  all,  and  there  was  therefore  a  misjoinder ;  secondly,  that  it 
appeared  on  the  face  of  the  record  that  the  action  was  brought  for  fixtures,  for  which 
trover  could  not  be  maintained. 

M.  D.  Hill  and  Hoggins  now  shewed  cause.  With  regard  to  the  first  objection,  it 
is  not  fatal  after  verdict.  The  averment  of  finding  in  the  declaration  is  mere  form  : 
the  only  necessary  averment,  after  verdict,  is  that  of  the  conversion  ;  2  Saund.  47  m.  ; 
Maynanl  v.  Basset  (Moore,  691);  a  conversion  is  here  alleged  against  the  said 
defendants,  which,  in  order  to  sustain  the  verdict,  will  be  taken  to  mean  all  the  four 
defendants,  whose  names  were  enumerated  in  the  commencement  of  the  count.  There 
is  nothing  inconsistent  in  two  finding  and  four  converting.  [Parke,  B.  The  first 
count  appears  to  be  a  sort  of  special  count  in  trover,  in  which  the  pleader  professes  to 
give  a  real  history  of  the  transaction ;  that  two  got  possession  of  the  goods  before  the 
insolvency,  and  the  four  sold  them  after  the  insolvency.  The  question  is,  whether 
that  count  is  good.]  The  words  "said  defendants"  may  be  ambiguous,  but  that 
ambiguity  should  have  been  made  the  subject  of  special  demurrer.     In  Spytr  v.  Tlielwell 
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(2  C.  M.  &  R.  692),  the  declaration,  on  a  bill  of  exchange  against  the  acceptor,  stated 
that  N.,  the  drawer,  required  the  defendant  to  pay  to  his  order  the  amount  of  the  bill ; 
and  it  was  contended  that  it  was  ambiguous  whether  his  order  meant  the  order  of  N. 
or  of  the  defendant,  and  that  it  ought  rather  to  be  referred  to  the  last  antecedent. 
But  the  Court  said,  that  bj'  calling  in  aid  a  little  common  sense,  they  could  see  clearly 
that  the  word  his  referred  to  the  drawer,  and  held  the  count  good  on  demurrer.  But 
how  can  the  defendants  be  admitted  to  say  that  they  did  not  under-[178]-stand  that 
the  said  defendants  meant  all  the  four,  when  all  the  four  have  pleaded  to  the  count 
by  a  joint  plea  denying  the  conversion  as  alleged  1  If  it  were  to  be  construed  as  they 
now  contend,  two  of  them  had  nothing  to  plead  to.  They  clearly,  therefore,  took  it 
to  mean  all  the  four. 

Secondly,  .-issuming  that  trover  will  not  lie  in  any  case  for  fi.xtures  propeily  so 
called,  that  is,  things  affi.xed  to  the  freehold,  it  does  not  appear  here  that  any  of  the 
articles  enumerated  were  parcel  of  the  freehold.  The  words  will  be  so  undeistood, 
aft«r  verdict,  as  to  support  the  verdict  if  possible.  In  Gardiner  v.  Jf'illiaws  (2  C.  M. 
&  R.  78),  which  was  an  action  for  the  following  libellous  words  written  of  the  plaintift", 
a  gardener — "  I  have  reason  to  believe  that  many  of  the  flowers  of  which  I  have  been 
robbed,  are  now  growing  in  your  garden," — innuendo,  that  the  plaintiff  had  been 
guilty  of  larceny,  and  had  stolen  certain  plants,  roots,  and  flowers  ;  this  Court  held 
that,  after  verdict,  it  might  be  intended  either  that  the  plaintiff'  had  taken  growing 
flowers  before,  and  so  that  the  libel  charged  a  second  offence,  which  would  be  larceny  ; 
or  that  the  flowers  were  not  growing  in  the  soil  at  the  time  of  the  taking.  So  here, 
the  fi.xtures,  as  they  are  termed,  might  have  been  at  the  time  of  the  conversion 
detached  from  the  freehold.  They  m.ay  have  been  ovens,  grates,  &c.,  in  an  iron- 
monger's shop.  Besides,  there  are  other  things  specified  besides  fixtures,  even 
supposing  these  to  be  strictly  such  :  and  the  Court  will  presume  that  the  verdict 
passed  in  respect  of  those  others,  and  that  the  judge  admitted  no  evidence  in  respect 
of  the  fixtures,  according  to  the  rule  laid  down  in  Stennei  v.  Hnffg  (1  Saund.  227,  n.  (1)). 

Kelly  and  Channel!,  in  support  of  the  rule.  The  count  being  for  goods,  chattels, 
and  fixtures,  part  is  bad,  and  the  verdict  being  entire,  the  judgment  must  be  arrested. 
The  [179j  words  must  be  read  according  to  their  natural  and  proper  meaning.  Where 
the  word  "fixtures"  is  introduced  into  a  declaration  in  company  with  other  words 
denoting  mere  moveable  chattels,  it  must  import  that  the  articles  which  appear,  on 
the  description  of  them  in  the  declaration,  to  be  fixtures,  were  fixed  to  realty,  and  so 
contradistinguished  from  goods  and  chattels.  Here  "  stoves,  ranges,  grates,  shelves, 
closets,  cupboards,  ovens,"  would  naturally  import  things  annexed  to  the  freehold. 
The  proper  interpretation  is  to  construe  the  words  reddendo  singula  singulis,  giving 
effect  thereby  to  all  the  words  used.  There  is  no  authorit}'  to  shew  that  trover  has 
been  maintained,  where  the  declaration  has  demanded  fixtures  eo  nomine.  If  this 
count  be  good  now,  it  would  be  good  if  it  demanded  fixtures  only.  In  Coletjrare  v. 
Dios  Santos  (2  B.  &  Cr.  76  ;  3  D.  &  R.  2.5.5),  the  plaintiff'  sought  to  recover  effects, 
which  turned  out  to  be  fixtures,  and  it  was  held  that  he  could  not  recover.  It  might 
as  well  be  contended,  if  the  declaration  were  for  goods,  chattels,  houses,  and  fixtures, 
that  the  word  houses  meant  toy-houses.  [Parke,  B.  Suppose  a  count  in  trover  for 
goods  and  chattels,  and  an  acre  of  land  :  is  the  judgment  to  be  arrested,  or  the 
verdict  to  be  t;ikcn  as  having  been  given  for  the  things  that  might  be  recovered  in 
trover?)  It  is  sulimitted  that  in  such  a  case  the  judgment  must  be  arrested.  It  is 
like  the  case  of  two  counts  in  slander,  one  for  actiimaltle  and  the  other  for  non- 
actionable  words.  [Maule,  B.  Have  you  ever  known  the  judgment  arrested  where 
the  question  arose  on  one  count,  stating  something  actionable  and  something  not?] 
Where  the  matter  complained  of  consists  partly  of  an  allusion  to  the  plaintiff'  and 
partly  of  mere  general  matter,  which  the  j)laintiff'  chooses  to  apply  to  himself,  the 
verdict  would  be  supported  :  fnuJhmnme  v.  Fraxer  (i  \  &  M.  512  ;  2  Ad.  it  Ell.  645). 
But  if  a  cotnit  in  slander  contained  words  requiring  an  iniuiendo  so  as  to  be  actionable, 
and  also  [180]  other  words  actionable  without  an  iniuiendo,  the  judgment  would  be 
arrested,  on  the  ground  that  it  would  be  impossible  to  t«ll  whether  the  jury  might 
not  have  found  some  part  of  the  damages  for  the  non-actionable  matter.  So  here, 
there  is  nothing  to  shew  that  this  verdict  may  not  have  been  altogether  given  for 
fixtures.  Where,  indeed,  all  the  words  are  part  of  a  single  conversation,  they  must 
all  be  set  forth,  although  not  all  actionable,  because  the  latter  may  qualify  the  rest ; 
therefore  the  judgment  cannot  in  such  case  be  arrested  because  they  were  not  all 
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actionable  ;  the  jury  give  damages  for  the  whole  matter  taken  together.  But  it  is 
dift'erent  where  different  ooUoquia  are  stated,  whether  in  one  count  or  several.  The 
meaning  of  the  term  "fixtures"  is  clearly  defined  in  Ilallen  v.  Bunder  (1  C.  M.  &  R. 
267)  and  Minshall  v.  Lloyd  (2  M.  &  W.  451),  and  the  definition  there  given  is 
recognised  in  Mackintosh  v.  Trotter  (3  M.  &  W.  184).  [They  did  not  press  the 
other  point.] 

Pakkf,  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  Two  objections 
have  been  taken  on  the  part  of  the  defendants ;  first,  that  the  damages  have  been 
assessed  generally  on  both  counts  against  all  the  four  defendants,  whereas  the  first 
count  contains  a  breach  against  two  of  the  defendants  only.  This  objection,  however, 
fails  on  looking  at  the  declai'ation  ;  for  it  appears  that  the  first  is  a  special  count  in 
trover,  alleging  the  property  on  the  goods  to  have  been  in  the  insolvent  before  his 
insolvency,  and  that  after  the  insolvency  they  came  to  the  possession  of  two  of  the 
defendants  by  finding,  and  that  the  said  defendants  converted  them  to  their  own  use. 
The  word  "said"  may  possibly  be  ambiguous,  since  it  may  refer  either  to  the  four 
defendants  named  in  the  commencement  of  the  count,  or  to  the  two  afterwards 
mentioned  ;  but,  [181]  at  all  events,  that  should  have  been  made  the  subject  of  a 
special  demurrer :  and  the  second  count  is  the  ordinary  one  upon  a  conversion  by  all 
the  defendants  in  the  time  of  the  assignees.  It  seems  to  me,  therefore,  that  this 
objection  is  not  available  after  verdict.  The  second  objection  is,  that,  the  damages 
having  been  assessed  genei'ally  on  the  whole  record,  the  judgment  ought  to  be 
arrested,  on  the  ground  that  a  part  of  the  subject-matter  of  the  action,  viz.  the 
fixtures,  was  such  as  could  not  be  made  the  subject  of  an  action  of  trover.  If  it 
distinctly  appeared  on  the  face  of  the  declaration  that  part  of  the  cause  of  action 
was  such  as  could  not  be  recovered  in  trover,  I  should  be  strongly  disposed  to  agree 
in  the  objection.  The  case  would  be  easily  distinguishable  from  that  which  has  been 
put,  of  an  action  for  words,  some  of  which  are  not  actionable ;  there  the  Court  would 
presume  that  the  non-actionable  words  were  not  intended  to  constitute  the  cause  of 
action,  but  were  used  merely  as  matter  of  aggravation  or  of  explanation  :  although, 
where  the  words  were  spoken  at  different  times,  and  some  of  them  were  not  actionable, 
the  judgment  would  be  arrested.  '1  he  law  is  so  laid  down  in  the  case  of  Fenson  v. 
Gooday  (Cro.  Car.  327).  If,  therefore,  it  were  clear  that  this  declaration  contiiined  two 
distinct  causes  of  action,  for  one  of  which  trover  could  not  be  maintained,  then,  as 
general  damages  have  been  assessed  upon  the  whole  declaration,  there  must  be  either 
an  arrest  of  a  judgment  or  a  venire  de  novo  ;  which  of  the  two,  it  is  not  necessary  now 
to  determine.  The  whole  case,  therefore,  resolves  itself  into  this  question, — is  there 
on  the  face  of  this  declaration,  a  complaint  in  respect  of  a  cause  of  action  for  which 
trover  will  not  lie?  If  it  had  clearly  appeared  that  the  plaintiff"  meant  to  sue  in  respect 
of  fixtures  properly  so  called — things  affixed  to  the  freehold — the  declaration  would 
be  bad  after  this  assessment  of  general  damages  ;  but  after  [182]  verdict,  we  ought 
to  make  every  reasonable  intendment  in  favour  of  the  declaration  ;  and  it  does  not 
necessarily  follow,  that  the  word  "fixtures"  must  import  things  affixed  to  the  free- 
hold, nor  has  the  word  necessarily  acquired  that  legal  sense.  It  is  a  very  modern 
word,  and  is  generally  understood  to  comprehend  any  article  which  a  tenant  has  a 
power  of  removing,  as  appears  from  the  case  of  Golegrave  v.  Dios  Santos  (2  B.  &  Cr.  76; 
3  D.  &  R.  255) ;  but  even  this  is  not  its  necessary  meaning ;  it  only  means  something 
fixed  10  another;  and  every  article  enumerated  in  this  declaration  may  be  a  purely 
moveable  chattel,  and  the  fit  subject  of  an  action  of  trover.  For  instance,  they  might 
be  affixed  to  a  barn  or  other  structure,  so  supported  as  that  it  might  itself  be  the 
subject  of  this  form  of  action.  The  word  may  therefore  be  understood  in  a  sense 
different  from  that  which  the  defendant  seeks  to  impose  upon  it ;  and  if  that  be  such  a 
sense  as  will  support  the  declaration,  it  ought  so  to  be  understood  by  the  Court.  It 
must  be  presumed  that  the  Judge  would  not  have  directed  the  jury  to  find,  and  that 
the  jury  would  not  have  found,  damages  for  the  articles  claimed  under  the  name  of 
fixtures,  if  it  was  improper  that  damages  should  be  given  in  respect  of  them  ;  and  the 
verdict  having  been  found  generally,  we  must  intend  them  to  have  been  fixtures 
attached  to  other  things  which  were  in  themselves  moveable. 
Alderson,  Gurney,  and  Maule,  Bs.,  concurred. 
Rule  discharged. 
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[183]  Hughes  «.  Lenny  AND  Croft.  Exch.  of  Picas.  1839.— Where  A.  contracts 
to  do  work  on  materials  supplied  to  him  by  B.,  (as  where  he  contracts  to  survey 
a  parish,  and  to  set  down  the  results  of  such  survey  in  a  map,  upon  paper  furnished 
to  him  by  B.),  his  right  to  sue  for  work  and  labour  is  complete  as  soon  as  he  has 
finished  the  work,  and  has  given  B.  a  reasonable  opportunity  of  jvscertaining  its 
correctness ;  and  if  (there  being  no  contract  for  a  specific  price)  he  demand  more 
for  the  work  than  a  reasonable  price,  and  refuse  to  deliver  it  except  upon  pay- 
ment of  sach  larger  price,  that  does  not  preclude  him  from  suing  for  and  recovering 
a  reasonable  price. 

[S.  C.  2  H.  &  H.  13  ;  8  L.  J.  Ex.  177.] 

Assumpsit  for  work,  labour,  and  materials,  done  and  provided,  and  journeys  per- 
formed for  the  defendant,  for  mone3'  paid,  and  on  an  account  stated.  Pleas,  first,  non 
assumpserunt ;  secondly,  as  to  421.,  parcel  of  the  monies  in  the  declaration  mentioned, 
payment.  The  plaintiff  joined  issue  on  the  first  plea,  and  entered  a  nolle  prosequi  as 
to  the  421.  At  the  trial  before  Littledale,  J.,  at  the  last  Summer  Assizes  for  Suffolk, 
the  following  facts  appeared  :— 

In  the  year  1838,  an  act  of  Parliament  was  passed  for  inclosing  the  common  lands 
within  the  parish  of  Gazeley,  in  SuHblk,  under  which  the  defendants,^  who  resided  at 
Bury  St.  Edmunds,  were  appointed  the  surveyors  for  carrying  the  act  into  execution ; 
and  they  contracted  with  the  Commissioners  appointed  by  the  act  to  complete  a  survey 
of  the  parish  by  the  30th  of  July,  1838.  On  the  23rd  of  March,  the  defendants  entered 
into  a  verbal  agreement  with  the  plaintiff,  a  surveyor  residing  at  Brixton,  Surrey,  that 
he  should  survey  the  parish,  and  make  a  map  or  plan  of  it  for  the  defendants,  to  be 
laid  before  the  Commissioners.  The  defendants  supplied  in  the  first  instance  the 
paper  on  which  the  map  was  to  be  traced,  and  also  certjiin  field  books  necessary  for 
the  work.  The  plaintifl"  began  the  work  in  March,  and  finished  it  about  the  end  of 
June.  The  measurements  and  calculations  made  during  the  survey  were  entered  by 
him  in  the  field  books,  which,  on  the  completion  of  the  work  he  took  with  him  to  his 
office  at  Brixton,  and  there  prepared  the  map  from  them.  On  the  3rd  of  July,  the 
defendants  wrote  to  the  plaintiff  as  follows: — "We  will  thank  you  to  send  us  the 
Gazeley  plan  and  field  books,  presuming  that  the  former  is  now  completed.  We 
informed  you  in  our  last,  dated  the  2oth  ult.,  that  we  should  compute  the  quantities 
ourselves  ;  thei-efore  no  delay  need  arise  on  that  point."  On  the  7th  of  July,  [184] 
the  map  being  completed,  the  plaintiff's  attorney  wrote  to  the  defendants  as  follows  : 
— "On  the  other  side  I  send  you  the  particulars  of  the  account  of  Samuel  D.  Hughes ; 
and  as  the  plan  is  ready,  I  am  instructed  to  deliver  the  same  to  you  or  your  order, 
on  being  paid  the  amount  of  the  account  as  now  furnisheii."  This  account  amounted 
to  2041.  4s.  4d.,  being  after  the  rate  of  two  guineas  a-day,  besides  expenses.  On  the 
17th  of  July,  the  defend.ints'  attorney  called  at  the  office  of  the  |)laintifrs  attorney 
in  London  on  the  subject,  and  demanded  the  jjlan  and  field  books.  The  plan  was 
produced  at  this  interview  by  the  plaintiff's  attorney,  but  he  refused  to  deliver  it  up 
except  on  payment  of  the  amount  claimed  as  above.  There  was  conflicting  evidence 
at  the  trial  as  to  whether  the  field  books  also  were  then  produced,  and  oHered  to  be 
delivered  up  on  payment,  or  not.  The  plaintiff's  attorney  stated  that  they  were  pro- 
duced, and  that  he  made  a  proposal,  which  was  declined  by  the  defendants'  attorney, 
that  the  plaintifl"  should  go  down  to  Gazelej'  and  meet  the  defendants  there,  in  order 
to  test  the  accuracy  of  the  measurements,  &c.,  in  the  field  books.  The  defendants' 
attorney  refused  to  pay  the  amount  claimed,  upon  which  the  plaintiffs  attorney 
suggested  that  he  should  make  a  tender  of  some  sum  ;  but  this  he  declined  to  do. 
The  plaintiff's  att<jriie\',  on  the  other  hand,  refused  to  give  up  the  plan  or  the  field 
books  ;  and  on  the  following  day  this  action  w;is  commenced.  There  was  contnulictory 
evidence  as  to  the  mode  and  rate  according  to  which  the  plaintiff  was  to  be  paid  for 
the  work,  the  plaintiff  claiming  payment  at  the  rate  of  two  guineas  a-day,  besides  his 
expenses,  the  defendants  contending  that  the  contract  was  to  pay  him  at  the  rate  of 
4d.  per  acre  for  part  of  the  parish,  and  Cd.  for  the  remainder. 

It  was  contended  for  the  defendants,  on  this  state  of  facts,  that  the  plaintiff  ought 
to  be  nonsuited,  having  brought  his  action  too  soon  ;  for  that,  having  undertaken  [185] 
an  entire  work,  viz.  the  making  of  the  survey  and  map,  he  was  bound  to  complete  and 
deliver  the  map  before  he  coukl  maintain  .my  action  ;  anil  that  the  offer  to  deliver  it, 
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being  conditional  only,  was  not  sufficient.  The  cases  of  Goodall  v.  Skellon  (2  H.  Bl.  316), 
and  Sinclair  V.  Bowles  (9  B.  cfe  Cr.  9"2  ;  4  Man.  &  R.  1),  were  cited.  The  learned  Judge 
declined  to  nonsuit,  and  in  summing  up,  left  it  to  the  jury  to  say,  whether  the  field 
books  as  well  as  the  plan  were  produced  at  the  interview  of  the  17th  July,  and  told 
them,  that  if  upon  the  evidence  they  could  not  see  that  any  precise  contract  had  been 
entered  into  at  a  fixed  rate,  they  were  to  con.sider  what  would  be  a  fair  remuneration 
to  the  plaintirt  for  his  time  and  labour.  His  Lordship  also  stated  his  opinion  to  be, 
that  the  plaintiff  was  not  bound  to  delivei'  the  woi'k  without  being  paid  for  it ;  and 
that  if  he  demanded  too  much,  the  defendants  ought  to  have  tendered  him  some 
reasonable  sum.  On  this  point,  however,  he  gave  leave  to  the  defendants  to  move  to 
enter  a  nonsuit.  The  jury  found  a  verdict  for  the  plaintiff,  and  that  the  payment  was 
to  be  made  by  acreage,  and  not  by  time,  and  gave  7d.  an  aci-e  throughout  the  parish, 
the  plaintiff's  claim  amounting,  at  this  rate  of  payment,  to  1 151.  A  verdict  was  entered 
for  him  for  73!.,  the  balance  after  deducting  the  421.  paid  on  account. 

In  Michaelmas  Term,  B.  Andrews  obtained  a  rule  nisi  to  enter  a  non-suit,  pursuant 
to  the  leave  reserved  :  against  which 

Kelly  and  Gunning  now  shewed  cause.  The  objections  taken  in  the  present  case 
appear  to  be  of  a  very  novel  kind,  and  amount  in  effect  to  this  :  first,  that  a  man  who 
does  woi'k  for  another  is  bound  to  deliver  the  article  without  payment ;  and  secondly, 
that  if  he  asks  ^omewhat  too  much  for  it,  he  is  not  to  recover  any  thing.  This  was  a 
work  of  a  kind  requiring  great  labour  and  skill  on  the  part  [186]  of  the  plaintiff. 
Down  to  the  time  of  action  brought,  it  does  not  distinctly  appear  that  any  specific 
terms  were  agreed  on  between  the  parties.  Then  the  plaintiff  does  the  work,  receives 
pajmient  on  account,  finishes  it,  and,  as  the  jury  have  found,  is  ready  to  deliver  both 
the  map  and  the  field  books,  on  paj'ment  of  the  amount  of  his  demand.  The  objec- 
tion on  which  leave  was  granted  for  entering  a  nonsuit,  viz.  that  the  map  was  not 
actually  delivered,  so  as  to  give  the  defendants  the  opportunity  of  inspecting  it,  which 
they  had  a  right  to  do,  was  rightly  overruled.  The  work  having  been  done  by  the 
plaintiflT,  unless  there  had  been  an  express  contract  that  it  should  be  delivered  without 
payment,  there  is  no  authority  that  he  was  bound  to  deliver  it.  It  is  like  the  build- 
ing of  a  carriage  or  the  painting  of  a  portrait:  the  plaintitf  completes  his  contract  by 
the  performance  of  the  work  ;  and  unless  the  parties  have  contracted  expressly,  or  by 
necessary  implication,  that  the  woi-k  is  to  be  delivered  without  payment  of  the  price. 
the  law  casts  no  such  obligation  upon  him.  The  case  of  Goodall  v.  Skellon  (2  H.  Bl. 
31(i),  which  was  cited  at  the  trial,  is  wholly  inapplicable;  the  question  there  was, 
what  amounted  to  actual  delivery.  Sinclair  v.  Bowles  (9  B.  &  Cr.  92  ;  4  Man.  &  K.  1), 
which  will  also  be  i-elied  upon,  is  equally  distinguishable.  No  doubt,  where  a  party 
contracts  to  do  a  specific  work,  by  one  entire  contract,  he  must  complete  it  in  order 
to  recover  upon  the  contract,  and  cannot  claim  for  a  mere  part  performance  on  a 
quantum  meruit.  But  here  the  plaintifl'  has  fully  completed  the  work  for  which  he 
was  employed,  and  on  what  principle  he  is  to  be  paid  has  also  been  determined  by 
the  finding  of  the  jury.  This,  therefore,  is  not  the  case  of  a  contract  only  part  per- 
formed, as  if  the  plaintiff  had  left  any  essential  portion  of  the  district  unmapped  :  he 
was  ready  to  deliver  the  complete  map  on  certain  terms.  The  jury,  therefore,  were 
rightly  diiected  that  the  plaintiff  was  not  bound  actually  [187]  to  deliver  it  until 
payment  of  a  reasonable  remuneration,  and  that  if  he  asked  too  much,  it  was  the  duty 
of  the  defendants  to  make  a  tender  of  the  reasonable  amount.  [Alderson,  B.  Surely 
the  parties  must  have  an  opportunity  of  ascertaining  whether  the  work  is  of  any 
value  to  them.  Parke,  B  Is  not  a  tailor  bound  to  give  his  customer  an  opportunity 
of  trying  on  the  coat, — in  his  presence  indeed,  so  as  to  secure  his  lien  !]  Whether 
the  parties  have  had  a  reasonable  opportunity  of  inspecting  the  woik  or  not,  was  a 
question  for  the  jury  :  there  was  ample  evidence  in  this  case  that  they  had,  but  it 
was  not  required  that  that  question  should  be  left  to  the  juiy,  and  the  point  was  not 
put,  except  in  support  of  the  larger  proposition,  that  the  defendants  were  not  suable 
until  the  plan  was  delivered.  [Parke,  B.  Whose  property  is  this  plan  at  present"? 
If  it  still  belongs  to  the  plaintiff,  his  proper  remedy  is  by  an  action  founded  on  his 
special  emploji'ment,  stating  that  the  defendants  undertook  to  pay  him  on  a  quantum 
meruit,  in  which  the  measure  of  damages  would  be  the  value  of  his  work  indepen- 
dently of  the  plan  :  Atkinson  v.  Bell  (8  B.  &  Cr.  277  ;  2  Man.  &  R.  292).]  No  point 
was  made  at  the  trial  as  to  the  specific  appropriation  of  the  plan  to  the  defendants  ; 
but  if  it  had,  there  clearly  was  such  specific  appropriation  in  this  case  :  the  defendants 
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had  actually  supplied  the  paper  on  which  the  plan  was  made.  The  onl\'  remaining 
question  therefore  is,  whether  the  plaiutiH's  having  demanded  too  much,  disentitles 
him  altogether  to  recover.  If  so,  the  plaintift"  ought  to  have  been  nonsuited.  But  it 
is  clearly  for  the  jury  to  say  how  much  is  actually  due  ;  the  complaint,  therefore,  if 
any,  must  be  of  the  direction  of  the  learned  judge.  But  the  point  is  in  either  view 
altogether  untenable.  Where  delivery  and  payment  are  to  be  concurrent,  the  party 
must  no  doubt  shew  that  the  work  is  completed,  and  also  that  he  is  ready  and  willing 
to  deliver  it  on  payment  of  a  reasonable  price  ;  but  he  is  not  [188]  bound  to  make 
any  tender ;  if  the  other  party  objects  that  he  claims  too  much,  it  is  for  him  to  tender 
the  reasonable  price.  If  it  were  otherwise,  a  plaintiff  might  be  liable  to  have  a 
verdict  against  him,  on  the  ground  that  he  had  made  a  slight  mistake  in  figures.  But 
in  fact  there  was  no  proof  of  any  thing  like  a  final  demand,  by  way  of  condition,  of  the 
2041.     On  this  point  they  referred  to  Roberta  v.  Hnrelock  (3  B.  &  Adol.  40-1). 

Biggs  Andrews,  and  Byles,  contra.  The  argument  on  the  other  side  proceeds  upon 
the  fallacy  of  suppo.sing  that  this  case  is  to  be  determined  as  if  it  were  an  action  by 
the  defendants  for  the  plan,  or  for  a  breach  of  the  plaintiff's  contract.  The  question 
is,  not  whether  the  defendants  have  done  all  they  were  strictly  bound  to  do,  but 
whether  the  plaintiff  has  qualified  himself  to  bring  the  action  he  has  brought.  He 
ought  to  have  shewn  that  he  was  ready  to  deliver  the  plan,  on  receiving  at  that  time 
the  amount  which  he  was  reasonably  entitled  to  for  it.  The  survey  which  the 
plaintiff  was  employed  to  make,  meant  the  measuring  and  the  mapping  :  the  measure- 
ment was  worth  nothing  till  the  plan  was  made  ;  and  the  whole  labour  was  valueless 
to  the  defendants  till  the  map  was  delivered  to  them.  It  was,  as  in  Sinclair  v.  Hmcles, 
one  entire  contract,  in  respect  of  which  the  plaintiff'  was  not  entitled  to  recover  at  all 
until  he  had  completed  it,  and  given  the  defendants  the  benefit  of  it.  This  is  more 
like  the  case  of  goods  sold  than  work  done  :  it  is  not  like  a  case  where  the  work  is 
valuable  as  it  goes  on  :  here  the  whole  value  of  the  work  was  incorporated  in  the 
field  books  and  map.  It  is  not  necessary  for  the  defendants  to  maintain  that  they 
were  absolutely  entitled  to  the  map  as  their  own  ;  but  they  were  certainly  entitled  to 
have  the  means  of  testing  its  accuracy  and  use,  before  paying  for  it :  the  plaintiff 
ought  there-[189]-fore  to  ha\e  tendered  the  map  for  inspection,  thh.t  they  might 
ascertain  whether  it  was  of  any  value  :  and  he  had  no  right  to  impose  the  terms  that 
they  should  have  that  opportunity  only  on  pavmcnt  of  the  expense  of  bringing  it 
down  to  Bury.  The  accuracy  of  the  map  was  to  be  tested  through  the  accuracy  of 
the  field  hooks  ;  and  until  it  was  so  tested,  it  could  not  be  seen  whether  it  was  of  any 
value  :  therefore  it  must  be  delivered  for  that  purpose. 

Secondly,  even  if  the  plaintitl'  was  not  bound  to  deliver  the  map  before  he  demanded 
the  price,  these  are  concurrent  obligations,  and  he  was  bound  to  deliver  it  on  receiving 
the  amount  to  which  he  was  fairly  and  reasonably  entitled  for  the  work.  If  the 
defendants  had  tendered  a  sum,  it  must  have  been  at  the  peril  of  the  jury  finding  a 
higher  rate  of  payment ;  because  the  plaintiff'  would  have  a  lien  on  the  work  for 
the  amount  to  which  he  was  reasonably  entitled.  It  may  be  likened  to  the  case  of 
goods  bargained  and  sold,  where  the  seller  must  shew  a  readiness  to  deliver  on  pay- 
ment of  the  price  to  which  he  is  entitled.  If  a  party  soils  goods  at  a  reasonable  price, 
can  he  refuse  to  give  them  up,  except  upon  p.iyment  of  a  larger  price!  This  is  in 
substance  the  case  of  a  vendor  of  a  map  and  field  books — and  he  must  shew  a  readiness 
to  deliver  on  payment  of  the  contract  price.  Suppose  the  plaintiff  had  brought  a 
special  action  on  the  contract,  he  must  have  alleged  his  performance  of  it — viz.  that 
he  had  made  the  plan,  and  was  ready  to  deliver  it  on  payment  of  the  contract  price. 
[Parke,  B.  The  question  is,  what  is  the  contract '.  Is  it  not  this — that  in  considera- 
tion that  the  plaintiff"  would  survey  the  parish,  and  put  down  the  results  of  his  survey 
on  the  defendants'  paper,  and  would  give  them  a  rea.sonable  opportunitj'  of  comp;iring 
the  plan  with  the  books,  and  both  of  them  with  the  land,  they  agree  to  give  him  a 
rea.sonable  remuneration  for  his  labour?  Is  it  not  like  the  case  of  a  coat  made  by  a 
tailor  out  of  his  customer's  cloth  ? — if  he  give  the  customer  a  reasonable  op-[190]- 
portunity  of  trying  it  on,  although  he  may  refuse  to  deliver  it,  catniot  he  sue  for  the 
price? — because  he  has  a  right  of  lien,  which  does  not  preclude  him  from  bringing  his 
action  in  the  meantime.]  If  the  defendants  were  suing,  they  must  shew  that  they 
had  tendered  the  price  ;  but  ;us  the  plaintifi"  is  suing,  he  must  shew  that  he  has  done 
every  thing  to  entitle  him  to  sue — and  therefore  that  he  was  ready  to  deliver  on 
payment  of  the  reasonable  price.     [Parke,  B.     They  say  on  the  other  side  that  there 
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was  evidence  for  the  jury,  both  that  you  had  a  reasonable  opportunity  of  inspecting 
the  work,  and  also  of  the  readiness  to  deliver  on  payment  of  the  reasonable  price.] 

But  fui'ther,  this  is  not  a  ease  in  which  indebitatus  assumpsit  will  lie  at  all. 
Goodall  V.  Ski'Iton  is  the  only  case  in  which  the  question  has  been  raised,  whether  the 
seller  of  goods  can  insist  on  a  lien,  and  bring  indebitatus  assumpsit  in  the  meantime. 
[Alderson,  B.  I  do  not  understand  that  the  plaintiff  claims  a  lien.  Parke,  B.  The 
question  is,  how  much  is  to  be  done  by  him  before  there  is  a  debt  due?  When  is 
there  a  debt  due  for  the  tailor's  bill,  where  you  have  delivered  him  cloth  to  be  made 
into  a  coat? — as  soon  as  he  has  done  the  work,  and  given  you  an  opportunity  of  trying 
it  on.]  There  is  a  ground  of  action,  but  not  such  a  debt  as  is  recoverable  in  indebi- 
tatus assumpsit.  It  cannot  be  ascertained  whether  the  work  is  done  on  the  buyer's 
materials,  until  the  special  contract  is  looked  at :  and  if  it  becomes  neces.sary  to  look 
at  the  special  contract  in  order  to  ascertain  the  rights  of  the  parties,  in  that  case 
indebitatus  assumpsit  will  not  lie. 

Parke,  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover,  and  that  the 
rule  ought  to  be  discharged.  There  is  certainly  some  nicety  in  the  case,  but  when 
it  comes  to  be  fully  understood,  I  think  there  is  no  great  difficulty  in  it.  The  question 
is,  whether  any  debt  is  due  from  the  defendants  to  the  plaintiff,  for  which  he  can 
main-[191]-tain  an  action  of  indebitatus  assumpsit  for  work  and  laboui-  and  materials. 
The  best  method  of  ascertaining  that  is  to  see  what  was  the  contract  between  the 
parties.  Now  the  true  state  of  the  contract  appears  to  me  to  be  this :  the  defendants 
employ  the  plaintiff  to  survey  a  parish,  and  then  to  put  down  the  results  of  his  survey, 
first  on  books  provided  for  him  by  the  defendants,  and  afterwards  on  paper  to  be  pro- 
vided by  them  for  him,  in  the  shape  of  a  map  or  plan  :  and  incidental  to  that  employ- 
ment, it  may  be  a  condition  that  the  plaintiff  should  give  the  defendants  a  reasonable 
opportunity  of  comparing  the  map  with  the  books,  and  both  of  them  with  the  lands 
surveyed,  in  order  to  ascertain  their  accuracy.  It  is  said  that  it  is  a  part  of  the 
same  contract,  that  the  plaintift'  should  be  ready  and  willing  to  deliver  the  books 
and  map  to  the  defendants ;  but  1  do  not  think  that  is  any  part  of  the  contract, 
although  there  maj»  be  an  independent  contract  that  the  plaintiff  should  return  the 
materials  supplied  by  them  on  request:  as  in  the  ease  of  the  delivery  of  goods  to  a 
warehouseman  to  keep,  or,  which  is  perhaps  a  closer  analogy,  of  cloth  to  a  tailor  to 
be  wrought  into  a  coat ;  but  that  is  altogether  independent  of  the  right  of  the  tailor 
to  sue  for  the  debt  due  to  him  ;  for  as  soon  as  he  has  worked  the  cloth,  and  given  his 
employer  an  opportunity  of  ascertaining  whether  it  is  made  to  fit,  he  has  a  right  to 
send  in  his  bill  for  the  work.  There  may  be  a  contract  on  the  plaintiff's  part  to 
return  the  materials  on  payment  of  a  reasonable  price ;  but  if  so,  the  defendants  are 
not  entitled  to  sue  in  respect  of  that  contract  because  they  have  not  tendered  that 
price.  But  the  contract  in  respect  of  which  the  plaintift"  sues,  is  no  more  than  this ; 
to  perform  the  work  satisfactorily,  and  to  give  the  defendants  a  reasonable  opportunity 
of  inspecting  it  and  ascertaining  its  correctness  :  as  soon  as  he  has  done  that,  he  may 
maintain  an  action  for  the  debt,  retaining  his  lien  notwithstanding.  The  ques-[192]- 
tion  therefore  is,  whether  there  was  evidence  to  go  to  the  juiy,  from  which  they 
might  reasonably  find  that  those  things  were  done  which  would  entitle  the  plaintiff 
to  sue  for  a  debt.  Now,  the  main  struggle  to-day  has  been,  whether  there  was 
evidence  that  a  reasonable  opportunity  was  afforded  to  the  defendants  of  ascertaining 
whether  the  work  was  correctly  done:  and  on  that  point,  I  think  there  clearly  was 
evidence  for  the  jury.  It  appears  that  the  defendants  were  informed  on  the  7th  of 
July  that  the  work  was  completed,  and  there  was  an  interval  until  the  17th,  in  which 
they  might  have  had  the  map  and  books  sent  down  into  the  country,  and  compared 
with  the  land  surveyed.  There  was  therefore  a  reasonable  time  for  that  purpose  if 
the  defendants  had  asked  for  it ;  but  they  did  not,  and  they  never  put  their  case  upon 
that  ground.  The  plaintift',  therefore,  is  entitled  to  recover  as  for  a  debt,  and  we 
need  not  inquire  whether  he  was  readv  to  deliver  the  plan  on  payment  of  a  reasonable 
price,  or  not ;  because,  as  I  have  already  said,  we  do  not  consider  that  that  was  neces- 
sary to  enable  him  to  sue  for  the  debt ;  but,  if  it  were,  it  seems  to  me  that  on  that 
point  also  there  was  evidence  for  the  jury,  on  the  statement  of  the  plaintiffs  attorney. 
I  think,  however,  that  the  plaintift"  is  entitled  to  recover  for  work,  labour,  and 
materials,  on  proof  of  the  performance  of  the  work  to  the  satisfaction  of  the  jury,  and 
of  the  defendants'  having  had  a  leasonable  opportunity  of  ascertaining  its  correctness. 

Alderson,  B.     I  am  of  the  same  opinion :  I  think  that  my  brother  Parke  has 
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stated  the  real  contract  between  the  parties  correctly  ;  and  with  regard  to  the  evidence, 
I  think  there  was  jibnndant  evidence  from  which  the  jury  might  find,  that  the  defen- 
dants had  a  reasonable  opportunity  of  seeing  whether  the  plan  was  correct.  It  could 
not  be  necessary  for  that  purpose  to  re-survey  the  whole  parish,  but  only  to  compare 
particular  pjirts  of  it :  the  [193]  defendants  might  have  t.iken  certain  standard  points, 
measured  them  in  the  country,  and  compared  them  with  the  plan  in  London; 
and  they  had  from  the  7th  to  17th  of  Jidy  for  the  purpose  of  doing  so.  There  w!is 
abundant  evidence,  therefore,  for  the  jury  that  they  had  a  reasonable  opportunity  of 
inspecting  the  plan  and  ascertaining  its  accuracy.  If  so,  the  plaintiff"  has  done  all 
that  he  was  required  by  the  contract  to  do :  he  has  done  the  work  ;  he  has  done  it, 
as  the  jury  have  found,  in  a  satisfactory  manner ;  he  has  att'orded  the  defendants  a 
rea,sonable  oppoitunity  of  inspection,  and  he  has  then  a  right  to  claim  a  reasonable 
compensation  for  his  labour.  If  he  has  done  wrong  in  refusing  to  deliver  the  plan, 
the  defendants  might  have  contested  that  by  tendering  the  reasonable  amount,  and 
bringing  their  action  of  trover;  but  that  does  not  affect  the  plaintiff's  right  of  suing 
for  the  debt  due  to  him. 

M.\tJLE,  B.  I  am  also  of  opinion  that  this  rule  ought  to  be  discharged.  This  is 
an  action  of  indebitatus  assumpsit,  in  which  the  plaintiff  declares  tliat  the  defendants 
are  indebted  to  him  for  work,  labour,  and  materials ;  and  the  question  is,  whether 
there  was  evidence  to  go  to  the  jury  of  the  existence  of  such  a  debt.  Where  a  party 
undertakes  to  work  up  the  materials  of  another,  I  think  his  right  of  action,  at  the 
latest,  arises  when  he  has  done  the  work  satisfactorily,  and  has  given  the  other  party 
a  reasonable  opportunity  of  ascertaining  whether  it  has  been  properly  done.  It  struck 
me  at  one  time  that  it  was  doubtful  whether  this  latter  term  was  imported  as  a  condition 
into  the  contract ;  but  I  now  think  that  it  has  been  properly  conceded  in  point  of 
law  that  it  was.  Then  I  think  there  was  ample  evidence  for  the  jury  that  such 
opportunity  was  afforded  in  this  case.  Notice  was  given  to  the  defendants  on  the 
7th  of  July  that  the  work  was  completed,  and  they  had  until  the  Nth  to  make  such 
inspection  As  to  the  [194]  plaintiff  being  bound  to  name  a  sum,  and  saying  that  he 
was  ready  to  deliver  the  work  on  payment  of  that  sum,  no  principle  or  authority  has 
been  cited  to  shew  that  that  is  necessary  ;  and  it  seems  to  me  that  it  would  be  strange 
that  the  defendants,  having  made  no  tender  of  any  sum,  should  be  in  as  good  a 
situation  as  if  they  had  tendered  it,  and  it  had  been  refused,  and  they  had  then  paid 
it  into  Gouit,  and  the  plaintiff  had  taken  it  out.  There  may  be  a  contract  on  the  part 
of  the  plaintiff  to  re-deliver  the  goods,  not  arising  out  of  the  contract  of  work  and 
labour,  but  resulting  meiely  from  the  delivery  to  him  of  the  defendants'  materials, 
which  would  equally  have  arisen  whether  he  had  made  them  more  valuable  by  the 
woi'k  done  by  him  upon  them,  or  had  injured  or  spoiled  them  altogether;  but  that 
in  no  degree  qualifies  the  right  of  action  on  this  contract,  which  is  a  contract  for  work 
and  labour.  1  think,  therefore,  the  plaintiff  h;is  done  all  which  he  was  bound  to  do, 
to  entitle  him  to  recover  in  this  action. 

Rule  discharged. 

Collins  v.  Rose.  Exeh.  of  Pleas.  1839.— Under  the  53  Geo.  3,  c.  127,  s.  12,  which 
requires  that  an  action  for  anything  done  in  pursuance  of  the  act  shall  be  com- 
menced within  three  calendar  months  after  the  fact  committed,  an  action  of 
trespass  for  seizing,  taking,  and  carrying  away,  and  distraining  and  selling  the 
plainliH's  goods,  under  a  warrant  of  distress  for  arrears  of  a  church-rate,  may  be 
brought  within  three  calendar  months  after  the  sale.  Where  a  demand  for  the 
perusal  and  copy  of  a  magistrate's  warrant,  in  pursuance  of  the  24  Geo.  2,  c.  44, 
s.  G,  required  the  perusal  and  copy  to  be  given  within  three  days  : — -Held,  that 
this  was  a  sutlicient  demand  to  entitle  the  party  to  sue,  although  the  statute  says 
that  no  action  shall  be  brought  until  the  perusal  and  copy  shall  have  been  refused 
for  six  days  after  demand. 

[S.  C.  7  Dowl.  P.  C.  796  ;  8  L.  J.  Ex.  273.] 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  and  seizing,  taking,  and 
carrying  away,  and  distraining  and  selling  his  goods.  Plea,  not  guilty.  At  the  trial 
before  Littledale,  J.,  at  the  Buckinghamshire  Summer  Assizes,  lf(38,  it  appeared  that 
the  goods  were  distrained  by  the  defendant,  a  constable,  undei'  a  warrant  of  distress 
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for  nonpayment  of  the  sum  of  1 1  f  d.,  arrears  of  a  church-rate,  in  the  county  of  Bucking- 
ham, on  the  i!7th  of  October,  [195]  1837;  that  they  were  carried  b_v  the  defendant, 
on  the  30th,  into  Oxfordshire,  and  afterwards  brought  back  into  Buckinghamshire, 
and  there  sold  to  satisfy  the  arrears  of  the  rate  and  the  costs,  on  the  1st  and  '2nd  of 
November.  The  writ  in  this  action  was  sued  out  on  the  30th  of  January,  1838.  It 
was  admitted,  for  the  defendant,  that  there  was  an  irregularity  in  the  warrant  under 
which  he  levied  ;  Init  it  was  contended  that  the  plaintiflT  was  precluded  from  recovering, 
on  two  grounds  ;  fii-st,  because  there  was  not  a  sufficient  demand  of  a  perusal  and 
copy  of  the  warrant  to  satisfy  the  statute  24  Geo.  2,  c.  44,  s.  6,  the  written  demand 
served  on  the  defendant  having  required  the  perusal  and  copy  to  be  granted  within 
three  days,  whereas  the  statute  provides  that  no  action  shall  be  brought  against  a 
constable  &c.  for  anything  done  in  obedience  to  a  warrant  of  a  justice,  until  the 
perusal  and  copy  of  the  wairant  have  been  refused  or  neglected  for  the  space  of  six 
daj's  after  demand  ;  and  secondly,  that  the  action  was  not  brought  within  sufficient 
time,  for  that  it  ought,  under  the  53  Geo.  3,  c.  127,  s.  12,  to  have  been  commenced 
within  three  calendar  months  "after  the  fact  committed,"  which  in  this  case  was  the 
original  seizure  of  the  goods.  For  the  plaintiff  it  was  insisted,  that  either  he  might 
treat  the  removal  into  Oxfordshire  as  a  distinct  trespass,  in  which  case  the  action  was 
in  time  ;  or  that  he  had  a  right  to  sue  within  three  calendar  months  after  the  sale, 
which  constituted  the  real  grievance,  the  seizure  being  merely  a  part  of  the  entire  act 
of  trespass  which  was  carried  into  efli'ect  by  the  sale.  The  learned  Judge  reserved 
both  points,  and  the  plaintiff  had  a  verdict,  the  defendant  having  leave  to  move  to 
enter  a  nonsuit  if  the  Court  should  be  of  opinion  that  either  of  the  objections  was 
fatal  to  the  action. 

Kelly  moved  accordingly  in  last  Michaelmas  Term.  First,  the  demand  of  the 
perusal  and  copy  of  the  warrant  [196]  was  insufficient.  The  object  of  the  statute 
is  to  give  the  constable  a  full  period  of  six  days,  in  which  to  obtain  and  delivei'  the 
copy  :  but  by  this  demand  he  would  be  misled  into  supposing  he  must  give  it  within 
three  days.  The  demand  may  be  general ;  but  if  the  party  chooses  to  specify  a  time, 
it  ought  to  be  that  mentioned  in  the  statute.  [Parke,  B.  I  think  there  is  not  much 
in  this  point;  the  constable  must  be  supposed  to  know  the  law,  and  must  therefore 
know  that  the  mention  of  three  days  meant  nothing,  and  that  he  would  not  be  bound 
to  deliver  the  copy  within  a  less  time  than  the  six  days.] 

Secondly,  the  action  was  not  brought  in  time,  the  "  fact  committed "  being  the 
original  seizure  of  the  goods.  On  this  point  a  rule  nisi  was  granted,  the  cases  of 
Sauvders  v.  Saunders  (2  East,  254),  Gndin  v.  Ferris  (2  H.  Bl.  14),  and  Smith  v.  IFilfsJiire 
(5  Moore,  322;  2  Brod.  &  B.  619)  having  been  cited.  At  the  sittings  after  Hilary 
Term, 

Biggs  Andrews  and  Byles  shewed  cause.  The  action  was  in  time.  In  the  first 
place,  the  plaintitt'  has  a  right  to  treat  the  removal  into  Oxfordshire  as  a  new  trespass, 
on  which  he  may  sue  within  three  months  after  the  commission  of  it.  It  may  be 
assimilated  to  the  case  of  a  larceny  committed  in  one  county,  where  the  goods  are 
afterwards  removed  by  the  felon  into  another  county  :  he  is  triable  in  the  latter 
county,  on  the  ground  that,  in  contemplation  of  law,  the  taking  and  carrying  away 
constitutes  the  offence  of  larceny  in  every  place  thi'ough  which  the  goods  are  carried  : 
1  Hawk.  PI.  Cr.  c.  33,  s.  52  ;  4  Bla.  Comm.  304.  So  here,  the  taking  and  eariying. 
away  constitutes  an  independent  trespass ;  and  the  complaint  in  the  declaration  is 
for  seizing,  taking,  and  carrying  away  the  goods  of  the  [197]  plaintiff.  Where  a 
party  complains  of  a  wrongful  detention  of  his  person,  the  time  of  limitation  of  the 
action  dates  from  the  last  moment  of  his  imprisonment ;  Massei/  v.  Johnson  ( 1 2  East,  73). 
But  secondly,  the  action  was  well  brought  within  three  months  after  the  sale.  The 
"  fact  committed  "  in  pursuance  of  the  statute,  is  not  the  seizure  merely,  but  the  sale  : 
the  seizure  is  made,  not  for  the  purpose  of  the  absolute  detention  of  the  goods,  but 
only  for  the  purpose  of  security,  until  the  amount  of  the  rate  shall  either  be  paid,  or 
raised  by  their  .sale  :  and  the  grievance  complained  of  is  the  entire  act  of  trespass  which 
is  consummated  by  the  sale.  The  case  is  distinguishable  on  this  ground  from  all  those 
which  were  cited  when  the  rule  was  moved  for.  In  Saunders  v.  Saunders  (2  East,  254), 
it  was  held  that  an  action  of  ti'over,  to  recover  back  goods  seized  on  board  a  vessel  on 
suspicion  of  smuggling,  could  not  (under  the  statute  20  Geo.  3,  c.  37,  s.  23)  be  main- 
tained more  than  three  months  after  the  original  seizure  of  the  goods,  although  within 
three  months  after  their  re-delivery  under  an  order  of  the  Court  of  Exchequer.     The 
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same  point  was  determined,  in  Godiii  v.  Ferris  (2  H.  HI.  14;,  and  Crook  v.  M'Tavisk 
(1  Bing.  167;  8  Moore,  265),  as  to  an  action  of  trespass  under  similar  circumstances. 
In  those  cases  the  original  seizure,  being  for  a  forfeiture,  was  in  its  nature  absolute, 
and  the  wrongful  act  was  thereby  complete.  In  Smith  v.  JVillshire  (5  Moore,  322; 
2  Brod.  &  B.  619),  no  such  point  arose  ;  the  only  question  was,  whether  the  defendants, 
constables,  acting  under  a  search-warrant  for  stolen  goods,  who  took  goods  of  a  different 
kind,  were  within  the  protection  of  the  2'1  Geo.  2,  c.  44,  s.  8.  It  is  apprehended  that 
the  Statute  of  Limitations  would  in  such  a  case  as  this  begin  to  run  from  the  time  of 
the  sale,  not  from  that  of  the  original  seizure.  According  to  our  law,  (although  it  is 
[198]  otherwise  by  the  law  of  France  (see  the  Code  Civile,  arts.  2279,  2280)),  a  chattel, 
unless  sold  in  market  overt,  continues  the  property  of  the  party  from  whom  it  is 
wrongfully  taken  :  no  title  can  be  gained  by  prescription  to  moveable  goods.  Even, 
therefore,  if  the  plaintiff  cannot  sue  for  the  chattel,  he  may  follow  and  seize  it  after 
any  lapse  of  time,  and  may  justify,  in  trespjiss  for  the  seizure,  on  the  ground  that  the 
property  remains  in  him.  It  must  follow,  that  every  detention  of  the  possession  of 
the  goods  is  a  fresh  act  of  trespa,ss  to  the  party  who  so  retains  the  property  in  them. 
It  is  clear  that  every  continuance  in  the  wrongful  possession  of  land  is  a  new  trespass  : 
but  then  the  continuance  in  possession  for  twenty  years  gives  a  title.  There  is  no 
difference  in  principle  between  the  case  of  land  and  that  of  goods ;  and  if  there  were 
a  prescription  for  goods  as  for  laud,  the  whole  difficultv  would  be  renewed.  If,  there- 
fore, this  had  been  one  continuous  trespass,  the  limitation  of  time  would  have  run 
from  the  last  act  of  trespass.  But  here  the  trespasses  were  of  different  kinds ;  and, 
moreover,  the  jilaintiff  had  no  opportunity  of  recovering  full  damages  till  after  the 
expiration  of  the  six  days.  The  time  of  limitation  ought  to  be  computed  from  the 
period  when  the  plaintiff  could  have  a  fully  benetieial  action.  In  Godin  v.  Ferri.-<  and 
Crook  v.  M'Tavifh,  the  action  might  have  been  brought  with  as  much  effect  immediately 
after  the  seizure  as  afterwards  :  there  was  there  a  complete  conversion  in  the  first 
instance,  and  nothing  subsequent  which  could  be  so  treated.  The  cases  are  dis- 
tinguished on  that  ground  by  Parke,  B.,  in  Jenkins  v.  Cooke  (1  Ad.  &  Ell.  .372,  n.). 
Here,  until  the  expiration  of  the  six  days,  the  goods  might  have  been  redeemed  by 
tender  of  the  arrears  of  the  rate. 

Gurdon  (with  whom  wiis  Kelly),  contra.  The  whole  question  is,  what  is  the 
meaning  of  the  words  "  after  the  [199]  fact  committed  "  in  the  statute  ?  The  plaintiff 
contends,  that  he  has  a  right  to  treat  the  "  fact  committed  "  as  being  the  last  portion 
of  the  injury  done  to  him.  But  it  is  clear  the  first  act  of  seizure  was  a  trespass  :  and 
from  that  moment,  even  if  he  had  paid  the  money,  under  protest,  an  action  of  trespass 
would  have  been  maintainable  :  Lindoii  v.  Uoojter  (Cowp.  414).  The  constable  is  clearly 
entitled  to  the  protection  of  the  statute  as  to  time,  even  though  the  irregularity  was 
such  as  made  him  a  trespasser,  having  acted  bona  fide  in  pursuance  of  the  act :  Theuhald 
V.  Ciichmore  (1  B.  &  Aid.  227).  In  1  Saund.  24,  note  (1),  the  law  is  thus  stated  as  to 
continuing  trespasses: — "The  continuing  of  a  trespass  from  day  to  day  is  considered 
in  law  a  several  trespass  on  each  day,  and  must  be  directly  and  i)ositively  answered 
by  the  defendant,  as  well  as  the  original  trespass :  2  Ld.  Kaym.  976 ;  Monkton  v. 
Fashkij ;  just  as  the  removing  of  goods,  wrongfully  taken  at  first,  from  one  place  to 
another,  is  held  to  be  a  seveial  tresp;iss  at  each  place.  .  .  .  But  there  are  many  acts 
of  trespass,  which,  when  executed,  cauTiot  be  done  again,  but  terminate  upon  the  com- 
mission of  them,  and  tlicrefore  cannot  in  their  nature  be  continued  ;  as  where  a  man 
cuts  down  another's  trees,  or  kills  his  horses,  dogs,  or  rabbits,  or  takes  away  his  goods. 
In  these  and  the  like  cases,  if  the  trespasses  were  repeated,  it  is  ueces.sary  to  allege 
that  they  were  committed  on  different  days  and  times,  or  at  least  to  insert  as  many 
counts  in  the  declaration  as  there  are  trespasses  ;  for  they  cannot  be  laid  with  a 
continuando."  In  the  present  case,  the  trespass  is  not  laid  with  a  contiiniando,  nor 
diversis  diebus  et  temporibus  ;  only  one  trespass  is  complained  of,  viz.  the  taking  of 
the  goods,  the  sale  being  laid  as  matter  of  aggravation.  The  c.ise  of  larceny  of  goods, 
carried  into  another  county,  has  been  referred  to  ;  but  there  the  party  may  be  indicted 
in  [200]  both  counties.  It  is  not  that  there  is  any  second  offence  actuall}'  committed 
in  the  latter  county,  but  by  a  fiction  of  law,  which  considers  the  continuance  of 
possession  a  continuance  of  the  original  taking,  the  jury  of  that  county  are  empowered 
to  try  the  whole  fact  The  argument  upon  cases  of  tresjjass  to  the  person  and  of 
trespa.ss  to  real  property  is  not  applicable  to  the  present.  A  false  iniprisoiunent  is 
clearly  a  trespass  throughout  the  whole  continuance  of  the  wrongful  detention.     So, 
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while  I  remain  on  the  land  of  another,  I  am  continuing  the  injury.  But  in  the  case 
of  goods,  the  whole  trespass  is  in  the  asportation.  In  Fraser  v.  The  Swansea  Canal 
Company  (1  Ad.  &  Ell.  354;  3  N.  &  M.  391),  it  was  held  that  a  party  entitled  to 
goods  as  mortgagee,  but  which  were  in  the  po.ssession  of  the  mortgagor's  lessee,  might 
sue  in  trover  for  the  goods  within  si.x  months  after  the  sale  of  them  by  a  canal 
company,  who  had  distrained  them  for  tolls,  under  an  act  which  directed  that  all 
actions  for  anything  done  in  pursuance  thereof  should  be  brought  within  six  months 
next  after  the  fact  committed  :  because,  being  out  of  possession,  the  plaintifl'  had  no 
cause  of  action  until  the  sale  :  but  the  Court  intimated  their  opinion,  that  if  the  lessee 
had  sued,  whether  in  trespass  or  trover,  his  action  must  have  been  commenced  within 
six  months  of  the  seizure.  The  party  cannot  waive  the  original  tort,  in  order  to  evade 
the  statute.  The  other  cases  which  have  been  referied  to  are  also  in  point  for  the 
defendant.  It  is  said  that  they  are  distinguishable  on  the  ground  that  in  them  the 
plaintiff  had  an  equally  beneficial  action  in  the  first  instance.  But  in  Samuiers  v. 
Saunder.%  the  action  was  not  brought  for  the  original  seizure,  but  for  the  non-delivery 
back  of  part  of  the  goods :  the  plaintiff  did  not  sue  for  all  the  goods  taken,  but  only 
for  those  which  were  not  forthcoming  to  be  re-delivered.  In  Godin  v.  j;'errK,  and  Crook 
V.  [201]  M'^Tavish,  the  injury  was  as  little  complete  in  the  first  instance  as  it  is  here  ; 
nor  could  it  have  been  made  so  by  tender  of  amends. 

Cur.  adv.  vult. 

In  this  term,  the  judgment  of  the  Court  was  delivered  by 

Pakkb,  B.  This  case  came  before  the  Court,  at  the  sittings  after  the  last  term, 
before  my  brother  Alderson  and  myself,  on  shewing  cause  against  a  rule  to  enter  a 
nonsuit.  It  was  an  action  of  trespass  for  seizing,  taking,  distraining  and  selling  goods. 
There  was  a  plea  of  not  guilty.  The  defendant  was  a  constable,  and  distrained  for 
a  church-rate  ;  and  the  question  which  arose  was,  whether  the  action  was  brought 
within  three  calendar  months  "  after  the  fact  committed,"  within  the  meaning  of  the 
53  Geo.  3,  c.  127,  s.  12.  My  Brother  Littledale  directed  a  verdict  for  the  plaintiff, 
but  reserved  the  point.  The  defendant  distrained  the  t;oods  on  the  27th  of  October 
in  Buckinghamshire,  and  afterwards  took  them  into  Oxfordshire,  and  brought  them 
back  and  then  sold  them,  on  the  1st  and  2nd  of  November,  to  pay  the  arrears  and 
costs.  The  action  was  commenced  on  the  30th  of  January,  more  than  three  calendar 
months  from  the  original  seizure,  but  within  three  calendar  months  from  the  removal 
into  Oxfordshire,  and  the  sale  :  and  the  point  to  be  decided  is,  whether  it  was  brought 
in  proper  time.  If  the  words  "  after  the  fact  committed "  are  to  be  considered  as 
equivalent  to  the  words  "after  the  cause  of  action,"  in  the  Statute  of  Limitations, 
then  the  plaintiff  has  clearly  a  right  to  recover,  for  he  may  treat  the  removal  into 
Oxfordshire  itself  as  a  trespass,  and  sue  in  respect  of  that  cause  of  action,  and  the 
subsequent  sale,  both  being  within  the  limited  time  :  as  he  would  have  recovered,  if 
the  original  seizure  had  been  more  than  six  years  before,  and  the  sub-[202]-sequeut 
removal  within  six  years  of  the  commencement  of  the  suit,  and  the  ordinary  plea  had 
been  pleaded.  If  the  .same  construction  is  not  to  be  put  upon  these  restrictions,  in 
acts  of  Parliament,  in  favour  of  public  officers,  as  on  the  Statute  of  Limitations,  (and 
probably  it  is  not,  though  that  point  is  not  very  cleai'ly  settled),  still  the  action  is  in 
time  ;  for  the  statute  directs  the  arrears  to  be  levied  by  distress  and  sale,  and  "  the 
fact  committed  "  under  colour  or  in  pursuance  of  the  statute,  is  not  merely  the  seizure, 
but  the  sale  also.  The  seizure  of  the  goods  is  made  not  al)Solutely,  but  with  a  view  to 
their  detention  only  until  the  amount  should  be  paid,  and  their  subsequent  sale  if  it 
should  not :  and  the  seizure,  when  a  sale  has  taken  place,  is  but  part  of  the  entire 
act  complained  of,  and  which  forms  the  real  grievance  to  the  plaintiff".  And  this 
circumstance  distinguishes  the  present  case  from  those  of  Gmlin  v.  Ferris  (2  Hen.  Bl.  14), 
Saunders  v.  Saunders  (2  East,  254),  and  Crook  v.  M'Tacvih  (1  Bing.  167),  in  all  of 
which  the  seizure  was  for  a  forfeiture,  and  was  in  its  nature  absolute,  and  must  be 
considered  as  intended  to  deprive  the  plaintiff'  of  his  property  immediately. 

We  agree,  therefore,  with  my  Brother  Littledale's  view  of  this  question,  and  think 
that  the  rule  must  be  discharged. 

Kule  discharged. 
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[203]  Akkwiught  and  Anothek  r.  Gei.l  and  Otheks.  Exch.  of  Pleas.  1839. — 
Befoio  the  year  170-5,  a  company  of  adventurers  had  begun  to  construct  a  sough 
or  level,  now  called  the  Cromford  Sough,  for  the  purpose  of  diaining  a  portion 
of  the  mineral  field  in  the  wapentake  of  Wirkswoith,  in  Derljyshiie ;  being 
remunerated,  by  agreement  with  the  proprietors  of  the  mines,  by  a  portion  of 
the  lead  ore  raised  within  the  district  benefited  thereby  (technically  called  the 
title  of  the  sough.  The  water  from  this  sough  flowed  into  a  brook  called  Bonsall 
Brook,  and  their  united  waters  turned  an  ancient  corn-mill.  In  1738,  they  leased 
this  eiisement,  of  continuing  and  naintaining  the  sough,  to  certain  parties  for 
999  years.  In  1771,  A.  obtained  a  lease  for  8i  years,  from  the  owner  of  the 
land  tlirough  which  the  sough  was  made,  of  the  l)rook,  of  the  stream  of  water 
issuing  from  the  sough  into  it,  and  of  the  piece  of  land  on  which  the  corn-mill 
stood,  with  the  right  of  erecting  mills  thereon  ;  and  accordingly,  in  1772,  erected 
e.xtensive  cotton-mills  tliereon,  partly  on  the  site  of  the  ancient  corn-mill,  and 
they  were  worked  by  the  same  junction  of  the  two  streams.  This  lease  contained 
a  proviso,  that  if,  during  the  teim,  the  stream  issuing  from  Cromford  Sough 
should,  by  the  biinging  up  of  any  other  sough,  or  by  unavoidable  accident,  be 
taken  away  or  lessened,  so  that  there  should  not  come  to  the  mills  sufficient 
water  for  working  them,  and  the  lessor  should  not  be  able  otherwise  to  supply 
it,  it  should  be  lawful  for  A.  to  take  down  the  mills,  and  remove  them  to  another 
piece  of  ground  therein  described,  of  which  a  lease  should  be  granted  for  the  rest 
of  the  term.  In  1789,  A.  purchased  from  the  lessor  the  absolute  interest  in  the 
land  leased,  and  in  that  through  which  so  much  of  the  sough  was  made  as  lay 
within  the  manor  of  Cromford.  In  the  meantime,  another  company  had,  in 
1771,  commenced  the  construction  of  another  sough  on  a  lower  level,  called  the 
Meei'  Brook  Sough,  (commencing  within  the  manor  of  Wirkswoith),  for  the  purpose 
of  draining  a  larger  portion  of  the  mineral  field,  under  a  similar  license  from  the 
same  mine-owners  who  had  before  used  the  Cromford  Sough.  In  183G,  Meer 
Brook  Sough  having  been  so  far  extended  into  Cromford  as  to  drain  the  Cromford 
Sough,  the  water  supplying  A.'s  mills  was  thereby  diverted  : — Held,  that,  under 
the  circumstances,  A.  had  not  acquired,  by  his  user  of  the  water  issuing  from 
Cromford  Sough,  such  a  right  to  it  as  to  entitle  him  to  maintain  an  action  against 
the  proprietors  of  the  Meer  Brook  Sough  ;  this  being  an  artificial  watei-course 
made  for  a  particular  and  temporary  purpose,  and  its  water  having  been  originally 
taken  by  him  with  notice  that  it  might  be  discontinued,  and  the  circumsUmces 
not  being  such  as  to  afford  any  presumption  of  a  grant  by  the  owners  of  the 
mines ;  and  that  he  did  not  acquire  such  right  by  force  of  the  stat.  2  i-  3  Will.  4, 
c.  71,  s.  2. 

[S.  C.  2  H.  &  H.  17  ;  8  L.  J.  Ex.  201.  Approved,  Jl'ood  v.  JVard,  1849,  3  Ex.  776  ; 
Greatre.r  v.  Hayward,  1 853,  8  Ex.  293.  Referred  to,  Maxim  v.  Shrewshuni  and  Ilere- 
fmd  Hallway,  1871,  L.  K.  6  Q.  B.  .584;  Anqvs  v.  Dalton,  1877,  3  Q.  B.  1).  123: 
in  House  of  Lords,  6  A.  C  740.  See  3['Evoi/  v.  Great  Northern  Railway  of 
Ireland,  [1900]  2  Ir.  R.  333  ;  Ilanna  v.  /W/ocyt,  [  1 900]  2  Ir.  K.  672  ;  Burrmcs  v.  Lang, 
[1901]  2  Ch.  .502.] 

This  was  an  action  tried  at  the  Derby  Spring  Assizes,  1838,  before  Park,  J.,  when  a 
verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  theCourt  upon  the  following 
special  case  ;  the  Court  to  draw  the  same  inferences  from  the  facts  as  a  jury  might. 

The  declaration  contained  two  counts,  which,  in  sul)Stance,  ciiarged  the  defendants 
with  diverting  from  cerUiin  cotton-mills  of  the  plaiiitilis  the  water  to  which  the 
plaintitis  claimed  a  right,  and  which  had  usually  Howed  to  and  been  used  for  the 
purposes  of  the  said  mills. 

The  defendants  pleaded  not  guilty,  and  other  pleas  denying  the  right  of  the 
plaintiffs  to  the  water,  and  the  Stiitute  of  Limitations.  Upon  all  these  pleas  issues 
were  joined. 

The  plaintifis  are  large  cotton-spinners  residing  at  Cromford,  in  the  county  of 
Derby,  ami  carrying  on  business  in  co-partneiship  together,  at  certiiin  mills  called 
Cromford  [204]  Mills.  The  mills  are  rented  by  them  (iis  tenants  from  year  to  3'ear) 
of  Ricliai-d  Arkwright,  Esq.,  of  Willersley  Castle,  in  tlie  county  of  Derby,  the  real 
plainliH'  in  the  cause,  and  for  whose  benefit  the  action  is  brought.     The  defendants 
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are  gentlemen  of  fortune  in  the  county  of  Derby,  and  are  joint  owners  of  a  mineral 
sough,  called  Meer  Brook  Sough,  hereinafter  described.  The  action  was  brought  to 
recover  damages  from  the  defendants  for  the  diversion  by  them  of  a  portion  of  the 
water  flowing  to  the  Cromford  Mills,  down  a  mineral  sough  called  the  Cromford 
Sough.  The  precise  origin  and  date  of  the  existence  of  this  sough  are  not  known, 
but  a  part  of  it,  towards  the  mouth,  in  the  township  of  Cromford,  existed  before 
1704,  and  was  made,  and  has  to  the  present  time  continued  to  be  used,  for  the  purpose 
of  draining  the  lead  mines  in  the  district  of  the  wapentake  of  AVirksworth,  a  mining 
district  of  great  antiquity,  parcel  of  the  possessions  of  the  Crown  in  the  right  of  the 
Duchy  of  Lancaster,  including  the  Cromford  Sough,  and  the  Meer  Brook  Sough,  and 
the  plaintiff's  mills,  and  the  manors  and  townships  of  Wirksworth  and  Cromford. 
The  mouth  of  the  Cromford  Sough  is  in  the  village  of  Cromford,  and  near  to  the 
mouth  is  a  stream  of  water  called  the  Bonsall  Brook,  into  which  the  water  from  the 
sough  has  always  discharged  itself,  so  as  to  form  a  junction  with  the  course  of  the 
brook.  Below  the  point  at  which  the  sough  water  formed  this  junction  with  the 
Bonsall  Brook,  stood  an  ancient  corn-mill,  which  was  worked  by  means  of  the  waters 
so  united. 

To  what  extent  the  Cromford  Sough  had  been  carried,  previous  to  the  year  1705, 
did  not  appear;  but  it  appeared  by  an  agreement  dated  the  1st  of  October,  1705,  put 
in  evidence  by  the  plaintiff',  that  a  society  or  company'  were  then  owners  of  part  of 
the  Hannage  and  other  soughs,  and  Sir  P.  Gell  and  partneis  of  the  other  part,  and 
also  of  the  Cromford  and  Bates  soughs,  and  the  composition  ore  that  might  be  gotten 
by  means  of  the  same ;  and  by  that.  agree-[205]-ment  two  persons  of  the  name  of 
Burton  and  Hutchinson  undertook  to  maintain,  support,  and  keep  open  the  Hannage 
Sough,  (which  the  society  was  obliged  to  do  by  a  previous  agreement  with  several 
owners  of  mines,  dated  the  10th  of  June,  1704,)  and  also  with  all  speed,  at  their  own 
costs  and  charges,  to  settle  and  establish  articles  with  the  miners  in  Ciomford  Moor, 
Dovestone  Leys,  the  Gang  Plott,  and  Gang  Rake  afoiesaid,  and  other  places  where 
mines  were  to  be  benefited  and  unwatci'ed  by  the  Cromford  or  Bates  soughs,  for 
their  payment  of  one-fourth  part  of  all  the  free  lead  ore  that  should  be  gotten  in  their 
respective  lead  mines  on  Cromford  Moor,  Dovestone  Leys,  the  Gang  Plott,  and  Gang 
Rake,  and  out  of  veins,  mines,  and  rakes,  that  should  be  afterwards  discovered,  and 
receive  benefit  from  either  of  the  said  sough.s,  fot  and  as  a  composition  or  compositions 
for  the  bringing  up  and  maintaining  the  said  soughs,  half  of  which  said  composition  ore 
was  to  be  paid  to  the  company  ;  and  to  diive  and  bring  up  the  said  Cromford  Sough 
from  the  tail  or  mouth  thereof,  in  the  town  of  Cromford,  to  the  mines,  veins,  and 
rakes  of  lead  ore  in  Cromford  Moor  and  the  said  other  places,  for  the  more  effectually 
taking  oft'  the  water  from  the  said  lead  mines,  and  laying  them  dry  thereof  at  a  true 
level  to  the  mouth  of  the  said  sough,  or  as  near  as  the  same  could  reasonably  be 
carried;  and  that  they  would,  on  or  before  the  1st  of  June  then  ensuing,  begin  and 
open  the  mouth  of  the  said  Cromford  Sough,  and  effectually  open  the  same  where  it 
had  been  stopped,  and  carry  on  the  same  at  the  .same  level  as  it  had  formerly  been 
carried,  and  respectively  keep  the  said  soughs  in  good  repair  and  order,  so  that  they 
should  be  carried  to  the  said  veins,  rakes,  pipes,  or  mines,  so  that  the  water  standing 
therein  and  troubling  the  same  might  be  effectually  let  off  and  carried  away  from  the 
said  lead  mines,  and  the  lead  ore  gotten.  And  the  company,  in  consideration  thereof, 
assigned  to  the  said  two  persons  one-half  of  all  the  composition  ore  that  should  be 
[206]  gotten  or  should  arise  by  reason  of  their  share  of  Cromford  Sough  or  Bates 
Sough.  In  both  agreements  there  are  covenants  on  the  part  of  Burton  and  Hutchin- 
son to  Sir  S.  Evans  and  the  others  to  indemnify  them  from  any  injury  arising  from 
the  water  of  the  smelting  mill  of  Sir  Philip  Gell  being  diverted  from  the  mill  by  the 
said  Hannage  Sough,  and  from  all  damage  that  might  happen  to  any  of  the  inhabitants 
of  Wirksworth  by  reason  of  the  water  being  taken  away  by  the  Hannage  Sough. 

It  also  appears,  by  an  indenture  of  lease  made  on  the  "sth  of  March,  1738,  by  Sir 
Bibye  Lake  and  others,  under  whom  the  said  Richard  Arkwright  claims  the  reversion- 
ary interest  in  the  sough,  (and  recited  in  the  deed  of  183G  hereinafter  mentioned,) 
that  those  persons,  forming  a  .society  and  company,  were  in  1738  the  owners  of  the 
Cromford  Sough,  and  the  composition  ore  to  be  gotten  by  means  of  it,  and  entitled  to 
divers  mines,  veins,  rakes,  and  pipes  of  lead  ore  within  Cromford  Moor,  or  Wirks- 
worth, within  the  title  of  the  said  sough  ;  and  they  thei-eby  granted  for  999  years  to 
one  Spencer  the  said  sough,  by  the  description   of  "all   that  sough   or  Watergate, 
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lying  and  being  in  Cioraford  Moor,  within  the  wapentake  of  Wirksworth,  called  Long 
or  Cromford  Moor  Sough,  which  sough  was  begun  and  carried  on  for  the  unwatering 
of  divers  veins  and  rakes  of  lead  ore  in  Cromford  Moor,  to  wit,  the  Dove  Stone  Leys, 
the  Gang  Plott,  and  Gang  Uake,  within  the  wapentake  and  parish  of  Wirksworth  ; " 
and  also  all  their  share  of  the  composition  ore  to  be  gotten  by  means  thereof,  and  the 
several  mines,  veins,  rakes,  or  pipes  of  lead  ore,  or  share  of  mines  in  Cromford  Moor 
or  Wirksworth  aforesaid,  or  either  of  them,  then  within  the  title  of  the  said  sough ; 
paying  to  the  lessors  one-sixth  part  of  all  the  ore  which  should  he  got  for  composition 
in  any  of  the  mines  or  gloves  then  in  composition  with  the  said  sough,  and  also  one- 
sixth  part  of  ai!  the  ore  that  should  he  got  by  carrying  up  the  level  of  the  said  sough, 
or  out  of  [207]  tlie  mines  or  veins  to  be  discovered  thereby,  or  in  any  of  the  mines, 
veins,  rakes,  or  pipes  aforesaid,  then  within  the  title  of  the  said  sough  :  and  the  lessee 
covenanted  with  all  speed  to  open  and  cleanse  the  said  sough,  from  the  tail  thereof  to 
the  forcHeld  thereof,  and  that  he  should  and  would  from  thence  open  and  cleanse,  and 
cfl'ectually  drive  forward  and  carry  on  the  said  sough,  up  to  a  stake  or  post  that  had 
then  been  fixed  in  or  upon  the  said  mines  called  Dove  Stone  Leys,  the  Gang  Plott, 
and  Gang  Rake  veins,  as  the  mark  or  plan  whereto  the  said  Long  Sough  was  to  be 
driven,  in  such  manner  that  the  water  troubling  the  said  lead  mines  agreed  to  be 
unwatered  by  the  same,  might  be  effectually  carried  off,  so  as  the  same  might  be 
effectually  mined  and  wrought,  and  the  lead  ore  gotten  out  of  the  same,  so  far  as  the 
level  thereof  would  admit :  anfl  should  and  would  keep  open  a  sufficient  gate  or  sough 
from  the  said  lead  mines  to  the  tail  of  the  sough,  so  that  the  water  troubling  the  lead 
mines  might  have  a  free  passage  from  the  said  lead  mines,  that  they  might  be 
discharged  and  unburdened  thereof,  in  such  maimer  and  method  as  is  usual  in  mineral 
cases  ;  and  at  all  times  keep  the  sough  open,  clean,  and  in  good  repair,  from  the  tail  or 
the  beginning  of  the  foretieid  or  other  extremity  thereof,  as  the  same  should  be  driven 
or  carried  on  to  the  above  mark  iis  aforesaid  ;  and  also  work  the  mines  within  the 
title  of  the  sough,  so  as  to  get  the  lead  ore  thereout :  provided,  that  if  the  said  lessee 
should  bring  up  a  new  sough  or  level,  or  part  of  a  new  sough  or  level,  for  unwatering 
any  of  the  mines  in  composition  with  the  Long  Sough,  or  within  the  title  of  the  said 
sough,  and  should  pay  to  the  said  lessors  a  full  sixth  part  of  all  the  ore  to  be  got  by 
composition,  or  out  of  the  mines  and  veins  to  be  discovered  in  bringing  up  the  said 
level,  or  out  of  the  mines  within  the  title  of  the  said  sough,  as  aforesaid,  as  they  had 
before  agreed  to  ])ay  for  hiingiiig  up  the  said  Long  Sough,  then  the  said  lessee  should 
not  incur  any  forfeiture  of  the  lease  [208]  by  reason  of  not  bringing  up  the  said  sough, 
provifled  that  the  new  sough  should  as  effectually  lay  dry  the  mines  in  composition  or 
within  the  title  of  the  said  sough,  as  if  the  Long  Sough  had  been  worked  pursuant  to 
the  covenants  as  aforesaid.  The  Cromford  Sough  is  now  carried  into  Wirksworth 
township,  and  just  before  it  enters  that  district,  in  Cromford  township,  part  of  the 
sough  has  fallen  in,  and  is  in  ruin. 

These  kind  of  soughs,  as  are  the  Cromford  and  Meer  Brook,  are  made  at  a  vast 
expense,  and  require  to  be  repaired  from  time  to  time.  The  Cromford  Sough  is 
constantly  repaired  by  the  proprietors  of  it.  They  are  repaired  by  the  parties, 
proprietors  or  lessees,  owning  them,  and  without  these  repairs  they  would  in  course  of 
time  fall  into  decay.  There  has  been  an  increase  in  the  water  flowing  down  the 
Cromford  Sough  since  Mr.  Arkwright  built  his  mills  in  1772. 

In  the  year  1771,  William  Milnes,  of  Cromford,  Esq.,  and  Mary  his  wife,  were,  bj' 
their  trustee,  Richard  Nail,  seised  of  the  manor  of  Cromfonl,  within  the  wapentake 
of  Wirksworth,  and  the  soil  of  the  commons  and  wastes,  and  of  fiivers  messuages, 
farms,  and  lands  within  the  same,  including  the  lands  through  which  the  Cromford 
Moor  or  Long  Sough  was  carried  ;  but  were  not  proprietors  of  the  sough  itself. 

The  case  then  set  out  an  indenture  of  lease,  of  the  1st  of  August,  1771,  b}-  which 
the  said  Richard  Nail,  by  the  appointment  and  direction  of  the  said  W.  Milnes  and 
Mary  his  wife,  demised  unto  Richard  Arkwright  and  others,  "all  that  river,  stream, 
or  brook,  called  Bonsall  Brook,  situate  &c.,  together  with  the  stream  of  water  issuing 
and  running  from  Cromford  Sough,  in  Cromford  aforesaid,  into  the  said  Bonsall  Brook, 
with  full  liberty  and  power  to  and  for  them  (the  lessees)  to  divert,  turn  and  carry  the 
said  brook,  stream,  and  water,  down  the  south  side  of  the  highway  in  Cromford  afore- 
said, and  under  or  over  the  same  [209]  highway  ;  and  also  all  that  piece  or  parcel  of 
ground,  in  Cromford  aforesaid,  lying  between  Bonsall  Brook  and  the  intended  new 
cut,  and  extending  in  length  from  the  turnpike  road  leading  to  Matlock  Bath,  &c.,  &c., 
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and  containing  by  measure  one  acre  and  two  roods,  as  therein  mentioned,  together  with 
full  and  free  liberty,  power,  and  authority,  to  and  for  the  said  Richard  Arkwright,  &c., 
to  erect  and  build,  or  cause  to  be  erected  and  built,  upon  the  said  brook  or  piece  of 
ground,  one  or  more  mill  or  mills  for  spinning,  winding,  and  throwing  silk,  worsted, 
cotton,  linen,  or  other  materials,  and  also  such  and  so  many  water-wheels,  warehouses, 
shops,  smithies,  &c.,  banks,  dams,  &:c.,  and  other  conveniences,  as  the}'  should  think 
proper  and  necessary  for  the  effectual  working  of  the  said  mills,  so  as  the  same  mills, 
&c.,  were  erected  and  built,  and  from  time  to  time,  during  the  several  terms  therein- 
after mentioned,  worked  and  managed,  in  such  manner  as  not  to  prejudice  the  corn- 
mill  in  the  possession  of  Mr.  Baxter,  by  taking  away  or  diminishing  the  quantity  of 
water  then  used  or  necessary  for  working  the  said  corn-mill :  to  hold  the  said  river, 
brook,  or  stream  of  watei',  piece  or  parcel  of  ground,  and  the  said  stream  or  water 
issuing  from  the  said  Cromfoid  Sough,  with  the  liberty  of  diverting  the  same,  from 
the  25th  of  March  then  last  for  the  term  of  eighty-four  years,  at  the  yearly  rent  of 
141.,  payable  as  therein  mentioned:  proviso,  "That  in  case  it  should  happen  at  any 
time  during  the  continuance  of  this  said  lease,  that  the  water  or  stream  issuing  and 
running  from  Cromfoid  Sough  aforesaid,  should,  by  the  bringing  up  of  any  other 
sough,  or  by  any  unforeseen  or  unavoidable  accident,  be  taken  away  or  lessened,  so 
that  there  should  not  come  to  the  said  wheels  and  mills  intended  to  be  erected  in 
pursuance  and  by  virtue  of  these  presents,  water  sufficient  for  the  working  of  the  same  ; 
and  the  said  W.  Milnes  and  Mary  his  wife,  their  heirs,  &c.,  should  not  be  able  other- 
wise to  supply  the  same  with  such  deficient  water ;  that  in  [210]  that  ease  it  should 
be  lawful  for  the  said  Richard  Arkwright,  &c.,  to  take  down  the  said  mills,  wheels, 
&c.,  and  to  remove  the  same  to,  and  erect  them  upon  a  piece  of  waste  ground  lying 
in  Cromford  aforesaid  (setting  out  its  abuttals) ;  and  that  the  said  W.  Milnes  and 
Mary  his  wife,  and  all  persons  claiming  &c.,  should  join  in  a  good  and  effectual  lease 
of  the  said  piece  of  ground  last  mentioned,  with  the  mills  &c.  to  be  erected  thereon, 
for  so  much  of  the  said  term  of  eighty-four  years  as  should  be  then  to  come,  at  the 
same  yearly  rent;  and  from  and  after  the  granting  and  executing  the  new  lease,  the 
present  lease,  and  the  term  of  years  thereby  granted,  should  cease  and  be  absolutely 
void." 

In  the  year  1772,  a  cotton-mill  and  other  buildings  were  erected  by  the  lessees 
below  the  junction  of  the  sough  water  with  the  Bonsall  Brook,  and  at  a  short  distance 
above  the  old  corn-mill,  and  the  water  of  the  sough  has,  from  the  erection  of  the  mill, 
been  used  by  the  occupiers  of  the  mill  for  the  purpose  of  turning  the  wheels  and 
machinery  thereof,  and  this  water  has  formed  a  material  part  of  the  stream  by  which 
the  mill  has  been  kept  in  work. 

In  1785  an  alteration  was  made  by  order  of  Mr.  Arkwright,  the  then  owner  of 
the  mill,  in  the  course  of  the  stream  :  the  sough  water  was  separated  from  the  brook 
course,  and  carried  in  another  but  parallel  direction,  at  a  higher  level,  to  the  cotton- 
mill,  by  which  means  the  water  from  the  Bonsall  Brook  was  made  to  supply  one  wheel 
to  the  mill,  and  the  sough  water  the  other  wheel,  the  two  streams  becoming  united 
again  in  the  mill-yard,  and  thence  flowing  in  one  stream  into  the  river  Derwent.  In 
the  year  1789,  Mr.  Arkwright,  (then  Sir  Richard  Arkwright),  the  father  of  the  present 
Richard  Arkwright,  Esq.,  became  the  purchaser  of  the  Cromford  estate,  through  which 
part  of  the  Cromford  Sough  is  cut,  including  the  manor  of  Cromford,  the  cotton-mills 
leased  to  him  and  his  co-partner,  but  [211]  then  in  his  own  occupation,  and  the  site 
of  the  old  corn-mill.  [The  case  then  set  out  the  conveyance  by  lease  and  release  of 
the  7th  and  8th  of  April,  1789,  of  this  property  to  Sir  Richard  Arkwright  in  fee.] 
Soon  after  the  execution  of  the  above  conveyance  very  considerable  additions  were 
made  to  the  cotton-mill,  part  of  which  was  erected  upon  the  site  of  the  ancient  corn- 
mill.  The  present  Richard  Arkwright,  Esq.,  son  of  the  late  Sir  Richard,  is  now  owner 
in  fee  of  the  Cromford  estate,  including  the  cotton-mills. 

In  or  about  the  year  1771,  the  said  Meer  Brook  Sough  was  commenced  at  a  place 
called  Meer  Brook,  in  the  manor  of  Wirksworth,  within  the  wapentake  of  Wirksworth, 
(about  three  miles  lower  down  the  river  Derwent  than  the  spot  where  the  Bonsall 
Brook  entered  that  river),  bj'  a  company  of  proprietors  not  connected  with  the  pro- 
prietors of  the  Cromford  Sough,  and  at  a  considerably  lower  level  (about  twenty- nine 
yards)  than  the  Cromford  Sough.  The  object  of  the  Meer  Brook  Sough  was  more 
efi'ectually  to  unwater  the  extensive  mineral  field  in  the  hollow  or  valley  of  Wirks- 
worth, containing   about   2000   acres,  being  the   same   mineral   field    as  was   partly 
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relieved  by  Cromford  Moor  Sough,  but  which  could  uot  drain  the  mines  below  its 
own  level. 

The  case  then  set  out  an  act  of  Parliament  of  29  Geo.  3,  c.  74,  (1789),  under  which, 
among  other  persons  therein  named.  Sir  Richard  Arkwright,  Francis  Hurt,  and  Charles 
Hurt,  were  made  a  corporate  body  by  the  name  of  the  "  Cromford  Canal  Company," 
with  powers  to  make  a  canal  from  Cromford  to  Langley  Bridge,  through  several  lands 
therein  mentioned,  and  amongst  others,  through  the  lands  of  Sir  Richard  Arkwright, 
and  the  said  Francis  Hurt,  and  to  supply  the  intended  canal,  when  made,  with  water 
from  the  river  Derwent,  and  from  all  rivers,  brooks,  streams,  and  water-courses  which 
should  be  found  in  digging  the  canal,  or  [212]  within  tlie  distance  of  2000  yanls  from 
any  ^art  of  the  canal,  or  from  any  reservoirs  to  be  made  as  therein  mentioned,  and 
for  that  purpose  to  make  and  erect  all  such  reservoirs,  engines,  &c.,  as  are  specified 
in  the  act,  with  a  proviso  that  nothing  therein  contained  should  authorize  or  empower 
the  Cromford  Canal  Company,  or  any  other  person  or  persons,  to  cut,  dig,  drive,  or 
carry  on  any  sough,  level,  trench,  passage,  &c.,  to  or  from  any  of  the  rivers,  streams, 
soughs,  &c.,  in,  from,  or  by  which  the  mills  of  Sir  Richard  Arkwright  were  worked 
or  carried  on,  except  from  the  river  Derwent,  in  such  manner  as  in  the  act  is  mentioned  ; 
and  that  it  should  not  be  lawful  for  the  Cromford  Canal  Company,  or  any  other  person 
or  persons,  for  the  purpose  of  the  intended  canal,  or  for  any  other  purpose  whatsoever 
relating  to  the  execution  of  that  act,  to  draw  oil',  take  from,  or  diminish,  anj'  water 
which  then  supplied,  or  which  at  any  time  thereafter  may  be  found  necessary  for  the 
purpose  of  supplying,  carrying  on,  or  working  the  mills  of  Sir  R.  Arkwright,  or  to  do 
any  other  act,  matter,  or  thing  whatsoever  to  prejudice,  obstruct,  or  impede  the  same, 
without  the  consent  of  the  said  Sir  R.  Arkwright,  his  heirs  and  assigns,  for  that 
purpose  first  had  and  obtidned.  By  the  sixth  clause  of  the  act,  power  was  given  to 
Sir  H.  Arkwright  to  raise  a  weir  on  the  river  Derwent,  and  make  an  aqueduct  through 
his  lands  to  convey  water  to  the  canal.  This  act  was  amended  by  an  act  of  30  Geo.  3, 
c.  56,  (1790),  which,  amongst  other  things,  enacted,  that  if  at  any  time  thereafter, 
any  part  of  the  quantity  of  water  from  Cromford  Sough  and  Bonsall  Brook,  or  either 
of  them,  which  at  the  time  of  passing  of  the  said  recited  act  flowed  into  the  river 
Derwent  above  Cromford  Bridge,  should  pass  into  the  said  river  at  any  point  below 
Cromford  Bridge,  or  should  by  any  means  whatever  be  diverted  into  any  other  course 
or  channel,  the  quantity  of  water  which  should  pass  into  the  river  Derwent  below 
Cromford  Bridge  aforesaid,  or  otherwise  be  so  diverted,  [213J  should,  in  ascertaining 
the  quantity  of  water  taken  for  the  supply  of  the  said  intended  canal  and  collateral 
cut,  or  cither  of  them,  and  also  in  ascertaining  the  quantity  of  water  which  the  river 
Derwent  produced  at  Cromford  Bridge  aforesaid,  be  deemed  and  reckoned  ;is  part  of 
the  water  at  Cromford  Bridge  aforesaid,  anything  in  the  said  recited  act,  or  in  that 
act,  contained  to  the  contrary  in  anywise  notwithstanding.  And  it  was  thereby 
also  provided,  that  Sir  Richard  Arkwright  should  be  entitled  to  all  the  lead  mines 
discovered  in  cutting  the  canal  through  any  lands  of  his,  and  that  all  and  every  such 
mine  &c.  should  be  subject  to  such  laws,  usages,  and  customs  as  other  lead  mines  and 
reins  of  lead  ore  within  the  wapentake  of  \Virksworth,  in  the  county  of  Derby,  are 
subject  and  liable  to.  At  the  time  of  this  act  passing,  the  Cromford  Moor  Sough  was 
a  sough  which  supplied  water  to  Sir  R.  Arkwright's  mills.  The  water  from  the  Meer 
Brook  Sough  flows  into  the  river  Derwent  below  Cromford  Bridge. 

The  case  then  set  out  an  indenture  of  the  1 1th  of  January,  1791,  by  which  certain 
lands  were  conveyed  by  Sir  R.  Arkwright  to  the  Cromford  Canal  Company,  in  lieu 
of  certain  lands  which  they  were  empowered  to  take  by  virtue  of  their  act  of  Parlia- 
ment ;  and  also  full  and  free  liberty,  power,  and  authority  were  granted  to  the 
Company  to  take  water  for  the  use  of  their  canal,  from  and  after  the  same  had  fallen 
over  the  basin  between  the  two  mills  of  the  said  Sir  R.  Arkwright,  by  a  trunk  or 
pipes  under  ground,  so  as  not  to  injure,  obstruct,  or  prejudice  the  mills  of  the  said 
Sir  R.  Arkwright,  or  the  working  thereof.  The  case  then  stated  an  act  of  the  42 
Geo.  3,  c.  ex.  (1802),  for  allotting  and  inclosing  the  several  commons  and  waste  lands 
within  the  manor  and  township  of  Wirksworth,  under  which  certain  commissioners 
were  appointed  to  divide  and  allot  the  same  to  the  owner  of  the  ancient  messuages 
&c.  The  16th  section  provided,  that  it  should  be  lawful  for  the  owners  and  proprietors 
of  a  certain  sough  [214]  or  level  called  Meer  Brook  Sough  or  Longway  Baidj  Sough, 
to  continue  to  work  anil  carry  forward  such  sough  or  level  from  time  to  time  and  at 
all  times  for  ever  thereafter,  for  the  purpose  of  unwatcring  or  draining  any  lead  mine 
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or  lead  mines  within  the  said  manor  or  wapentake  of  Wiiksworth,  or  otherwise,  and 
to  amend  and  repair  the  same  when  and  as  often  as  need  shoiikl  be  and  require  ;  with 
power  for  those  puiposes  to  sink  shafts  &c.,  and  make  all  necessary  roads  upon,  under, 
through,  or  over  any  of  the  allotments  to  be  made  in  pursuance  of  the  act,  making 
reasonable  satisfaction  for  all  damage  done.  Mr.  Arkwright  was  a  land-owner  in 
Wirksworth  at  the  time  of  the  passing  of  this  act,  and  took  an  allotment  of  about  44 
acres,  which  was  made  to  him  under  it. 

In  the  year  1813,  up  to  which  period  the  Meer  Brook  Sough  had  been  confined  to 
Wirksworth,  a  branch  or  level  into  Cromford,  and  under  the  lands  of  Mr.  Arkwright, 
was  projected  from  the  Meer  Brook  Sough,  ruiuiing  towards  the  Godber  vein,  which 
was  connected  with  the  Gang  Mine:  and  by  an  indenture  of  the  18th  of  November, 
1813,  made  between  Francis  Hurt  and  others,  proprietors  of  the  Meer  Brook  Sough 
and  certain  mines,  of  the  first  part,  John  Simpson  and  others,  lessees  of  the  mineral 
sough  called  Ci-omford  Sough,  and  lessees  of  certain  mines  and  composition  ore  thereto 
belonging,  under  Charles  Brown  and  Henry  Dickenson,  and  the  Sough  Company,  and 
also  proprietors  of  other  mines  and  parts  of  mines,  and  composition  ore,  of  the  second 
part,  and  Charles  Brown  and  Henry  Dickenson,  for  and  on  behalf  of  themselves  and 
the  rest  of  their  society  and  companions  of  certain  mines,  and  owners  of  the  Cromford 
Sough,  and  likewise  of  certain  mines  and  composition  oi'e,  of  the  third  part ;  after 
reciting  that  the  Cromford  Moor  Sough  had  become  incapable  of  unwatering  the 
mines,  vein,  pipes,  and  rakes  of  lead  ore  within  the  title  of  that  sough,  and  of  several 
other  mines  under  composition  thereto,  by  reason  of  the  [215]  bearing  measures  of 
the  said  mines  having  been  worked  to  the  level  of  such  sough  called  Cromford  Sough  ; 
and  that  the  said  Meer  Brook  Sough,  having  been  driven  at  a  much  deeper  level  than 
the  Cromford  Moor  Sough,  was  more  capable  of  unwatering  the  mines  &c.  within  the 
title  of  the  said  Long  Sough,  and  also  several  other  mines  then  under  composition 
thereto,  provided  the  same  was  carried  forward  to,  near,  or  under  the  forefield  of  the 
then  present  works,  or  into  a  vein  belonging  to  the  Cromford  Moor  Sough,  called 
Godber's  vein,  but  which  would  be  attended  with  very  considerable  expense : — it  was 
witnessed,  that  in  order  to  carry  the  several  propositions  and  agreements  into  effect, 
the  said  Francis  Hurt,  and  the  said  several  other  owners  of  the  Meer  Brook  Sough 
Company,  did  agree  with  the  said  J.  Simpson  and  his  partners,  that  they,  the  Meer 
Brook  Sough  Company',  with  all  speed,  and  agreeable  to  mineral  usage,  would  at  their 
own  costs  and  charges  drive,  carry  on,  and  continue  the  said  Meer  Brook  Sough,  or 
a  branch  thereof,  at  a  true  level,  to  the  forefield  of  the  said  Godber  vein,  in  such 
manner  as  that  the  water  might  be  carried  off,  and  the  said  mines  within  the  title  of 
Cromford  Sough  laid  dry,  so  that  the  same  might  be  effectually  wrought ;  and  would 
as  long  as  the  said  mines,  veins,  &c.,  within  the  title  of  the  Cromford  Sough,  should 
be  duly  worked  by  the  lessees  or  owners  thereof,  keep  open  and  in  good  repair  the 
said  Meer  Brook  Sough,  and  the  branch  or  level  so  intended  to  be  made  as  aforesaid, 
so  that  the  water  might  at  all  times  thereafter  flow  without  obstiuction  to  the  tail 
thereof.  And  the  said  J.  Simpson  and  his  co-partnei's,  with  consent  and  approbation 
of  the  other  parties,  did  thereby  covenant  that  they  would  at  all  times,  after  the  said 
Meer  Brook  Sough  should  be  brought  forward  to  the  forefield  of  the  said  Godber 
vein,  so  as  to  unwater  and  relieve  the  same,  or  any  other  mines,  veins,  pipes,  &c., 
within  the  title  of  the  Ci'omford  Moor  Sough,  pay  and  render  to  the  said  Francis 
Huit  &  Co.,  their  heii's,  &c.,  one-twelfth  pait  of  the  ore  to  be  raised  under  the  level 
of  [216]  the  Cromford  Sough,  such  level  to  be  taken  as  therein  mentioned. 

The  defendants  then,  in  pursuance  of  this  agreement,  worked  the  Meer  Brook 
Sough  into  Cromford,  towards  the  Godber  vein.  During  the  time  that  this  branch 
level  was  being  driven  towards  the  Godber  vein,  the  forefield  of  the  Meer  Brook 
Sough,  at  the  south-west  end  thereof,  was  shut  up  by  means  of  wooden  doors  and 
flood-gates,  which  the  defendants  thought  tit  to  erect,  and  these  wooden  doors  were 
kept  closed  for  the  most  part  till  about  March,  1821,  when,  in  contemplation  of  the 
agreement  of  June,  182.5,  hereinafter  mentioned,  cast-iron  doors  or  flood-gates  were 
put  up  by  the  defendants  in  the  place  of  such  wooden  doors.  While  these  wooden 
doors  were  closed,  it  did  not  appear  that  any  actual  diversion  of  the  water  took  place 
from  Mr.  Arkwright's  mills. 

[The  case  then  stated  a  correspondence  between  Mr.  Arkwright  and  the  attorney 
of  the  Meer  Brook  Sough  Company,  in  April,  1820,  on  the  subject  of  their  driving 
the  sough  into  Cromford,  he  being  apprehensive  of  mischief  to  his  mills  thereby  : 
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and  an  iiuJenture  of  the  18th  of  July,  1S25,  whereby  the  Company  agreerl  with  him 
to  work  the  levels  in  a  particular  manner,  and  to  keep  the  flood-gates  closed  :  either 
party  having  power  to  determine  the  agreement  by  three  calendar  month's  notice  in 
writing.] 

The  parties  conti?nied  to  act  upon  this  agreement,  and  the  works  were  carried  on 
in  Cromford  in  the  Godber  vein,  till  the  month  of  July,  18.36.  The  iron  gates  were 
kept  shut  during  that  time  ;  and  while  those  gates  were  so  kept  shut,  the  works  in 
Cromford  caused  no  diversion  of  the  water  from  the  mills  of  the  plaintiffs.  In  the 
month  of  July,  183(5,  the  Meer  Brook  Sough  proprietors  were  desirous  of  carrying 
the  sough  further  forward  in  a  westerly  direction  in  Wirksworth  :  and  for  this  purpose 
it  was  ncces.sary  to  remove  the  iron  Hood-gates  ;  and  in  consequence,  on  the  9th  of 
July,  1836,  the  Meer  Brook  Sough  [217]  Company  gave  the  following  notice  to  Mr. 
Arkwright,  and  the  proprietors  of  the  Cromford  Moor  Sough.  [The  notice,  which 
was  to  determine  the  agreement  of  July,  182.^,  was  then  set  out:  and  also  a  letter 
from  the  Company's  attornies  to  Mr.  Arkwright,  e-\plainiug  that  its  object  was  merely 
to  enable  them  to  continue  the  sough  westwardly,  in  Wirksworth.] 

!5y  indenture  of  the  29th  of  September,  1836,  between  the  Hon.  C.  H.  W.  Pelham 
and  Sir  li.  (xunning  of  the  tirst  part,  the  Hon.  .lohn  Simpson  of  the  second  part,  and 
Richard  Arkwright  of  the  third  part,  (after  lecitiTig  at  length  the  before-mentioned 
indenture  of  lease  for  999  years  of  the  8th  of  Mai'ch,  1738,  and  after  other  recitals 
not  material  to  be  set  out),  the  .said  Pelham  and  (Uinning,  by  direction  of  Simpson, 
granted  to  Aikwright,  by  way  of  conveyance  only  and  not  of  warranty,  and  subject 
to  the  said  term  of  999  years,  the  Cromford  Sough  ami  composition  ore  to  be  got  by 
means  thereof,  and  all  other  premises  demised  by  the  before-mentioned  indenture  of 
1738.  By  another  indenture  of  the  .same  date,  the  said  John  Simpson  assigned  to 
a  trustee  for  the  said  Richard  Arkwright  some  shares  in  the  leasehold  interest  in  the 
Cromford  Sough,  created  by  the  said  indenture  of  the  8th  of  March,  1738. 

In  May,  1837,  the  Meer  Brook  Sough  proprietors  caused  the  iron  doors  to  be 
removed.  The  consequence  of  this  was,  that  the  water  which  would  otherwise  have 
flowed  down  the  Cromford  Sough  was  taken  away,  and  the  plaintiffs'  mills  could  not 
be  properly  worked  by  reason  of  this  diversion  :  and  it  was  foi-  this  injury  that  the 
action  was  brought.  A  representation  having  been  made  to  the  defendants  of  the 
serious  consequences  which  would  arise  from  this  diversion  of  the  water,  the  gates 
were  restored  to  their  original  state,  until  the  right  of  the  defendants  to  remove  them 
should  be  deterniiiied,  without  prejudice. 

The  defendants  have  not,  nor  ever  had,  any  interest  in  [218]  the  Cromford  Sough, 
or  in  the  lands  through  which  it  passes.  Mr.  Arkwright,  the  lessor  of  the  ])laintitfs, 
is  the  owner  of  the  land  under  the  deed  of  1789,  and  ho  became  also  interested  in  the 
sough  itself  before  the  diversion  complained  of,  by  the  deeds  before  mentioned  of  the 
29th  of  Septembei',  1836. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintift's  are  entitled  to 
recover.  Copies  of  all  the  deeds,  a!id  the  acts  of  Parliament,  and  plans  of  lioth  parties, 
were  furnished,  and  were  to  be  considered  as  part  of  the  case,  and  either  i)arty  to  be 
at  liberty  to  refei'  to  at)y  jjarts  of  them  which  might  be  thought  importiint. 

The  case  was  argued  in  last  Hilary   Term  by 

Sir  W.  W.  FoUett,  for  the  plaintitl's.  It  appears  upon  the  face  of  this  case,  that 
since  the  year  11X9,  when  the  manor  of  C'romfonl,  and  the  soil  of  the  wastes  therein, 
were  conveyed  to  Sir  i-iichard  Arkwright,  he,  and  Mr.  Arkwright  since  his  death, 
have  been  the  owners  of  the  ancient  corninill  which  was  worked  l)y  the  united  water 
of  the  Bonsall  I'rook  and  the  Cromford  Sough,  of  the  cotton-mills  which  were  elected 
in  1772,  and  which  have  ever  since  been  turned  by  the  water  of  those  two  streams — 
of  all  the  interest  also  in  the  streams  themselves,  which  the  partie.'i  possessed  who 
granted  the  lease  of  1771 — and  of  the  soil  of  the  manor:  whereas  on  the  other  hand, 
neither  the  defendants,  nor  those  mider  whom  they  claim,  ever  had  at  any  time  any 
interest  in  the  manor, — in  the  soil  of  the  wastes, — or  in  the  watercourses:  but  are 
merely  the  pioprietors  of  another  watercourse  in  another  manor— the  Meer  Brook 
Sough, — by  the  cutting  of  which  they  have  diveited  the  water  from  the  Cromford 
Sough,  and  thereby  prevented  the  working  of  the  mills  which  the  piaintifl's  hold  as 
tenants  to  Mr  Arkwright  :  and  the  question  is,  whether  the  d(;fendauts,  so  uncoMuected 
with  any  interest  in  the  soil,  had  a  right  to  divert  the  water  from  those  [219]  mills. 
It  is  submitted  that  they  had  not.     The  ([ucstiou  might  perhaps  have  properly  arisen 
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between  Mr.  Arkwright  and  the  owners  of  the  land  through  which  the  water  flowed, 
or  of  the  streams  themselves  ;  but  these  defendants  are  mere  strangers,  having  no 
interest  whatever  in  either,  but  merely  being  owners  of  adjacent  land,  who  contend 
that  they  have  a  right  so  to  use  their  own  land  for  mining  purposes,  as  to  destroy 
their  neighbour's  right  of  water.  But  there  can  be  no  distinction  on  the  ground  that 
it  is  a  mining  case :  the  general  proposition  of  law  is,  that  if  a  stream  run  through 
my  land,  the  owner  of  adjoining  land  cannot  use  it  for  any  purposes — whether  for 
mining  or  quarrying,  or  otherwise, — so  as  to  stop  my  enjoyment  of  it  after  twenty 
years'  user.  If  by  lapse  of  time  I  have  acquired  a  right  to  water  upon  my  land  — 
whether  it  be  a  well  or  an  open  watercourse — no  proprietor  of  adjoining  land  can  use 
it  to  my  detriment.  It  is  clear  that  he  could  not  divert  it  by  erecting  another  well  ; 
or  for  any  agricultural  purposes ;  and  how  can  the  case  be  different  because  he  diverts 
it  for  the  uses  of  his  mines?  The  case  of  Balston  v.  Bended  (1  Campb.  463),  although 
a  case  at  Nisi  Prius,  has  always  been  referred  to  and  considered  as  good  law.  There 
Lord  Ellenborough  laid  it  down  as  a  proposition  admitting  of  no  doubt,  that  after 
twenty  years'  exclusive  enjoyment  of  a  spring  of  water,  an  absolute  right  to  it  was 
acquired  by  the  owner  of  the  soil  in  which  it  issues  to  the  surface,  and  that  he  had 
a  right  of  action  against  the  owner  of  an  adjoining  close,  who  cut  a  drain  whereby 
the  supply  of  water  to  the  spring  was  diminished.  In  Beaky  v.  Shaw  (5  East,  214), 
the  same  learned  Judge  says — "The  general  rule  of  law  is,  that,  independent  of  an}' 
particular  enjoyment  used  to  be  had  by  another,  every  man  has  a  right  to  have  the 
advantage  of  a  flow  of  water  in  his  own  land  without  diminution  or  alteration.  .  .  ." 
And  again — "I  take  it  that  twenty  [220]  years'  exclusive  enjoyment  of  the  water  in 
any  particular  manner  affords  a  conclusive  presumption  of  right  in  the  party  so  enjoying 
it,  derived  from  grant  or  act  of  Parliament."  The  rest  of  the  Court  state  the  law  in 
similar  terms.  In  the  case  of  Masmi  v.  Hill  (3  B.  &  Adol.  312,  S.  C.  ;  5  B.  &  Adol 
1  ;  2  N.  &  M.  747),  the  great  point  in  question  was,  whether  a  party  through  whose 
lands  a  stream  had  run  for  twenty  years,  although  he  had  never  appropriated  it  to 
any  particular  purpose,  had  a  right  of  action  against  the  owner  of  adjoining  land  who 
diverted  it ;  and  the  Court  held  that  he  had.  [Parke,  B.  I  think  the  case  was  not 
actually  decided  on  that  ground  :  the  object  of  the  judgment  was  to  set  right  the 
mistaken  notion  which  had  got  abroad  in  consequence  of  certain  dicta  in  Williams  v. 
Mmiand  (2  B.  &  Cr.  910),  that  flowing  water  is  publici  juris,  and  that  the  first  occupant 
of  it  for  a  beneficial  purpose  may  appropriate  it.]  The  Couit  intimated  a  strong 
opinion  on  the  other  point.  In  The  Birmingham  Canal  Compuinj  v.  Lloi/d  (18  Ves.  515), 
an  injunction  was  refused  against  draining  a  coal  mine  to  the  prejudice  of  a  canal,  but 
upon  the  ground  of  laches  for  two  years  :  and  the  Lord  Chancellor  appears  to  recognise 
the  right  to  recover  at  law. 

But  secondly,  the  operation  of  the  stat.  2  &  3  Will.  4,  c.  71,  s.  2,  is  most  material 
in  this  case.  Its  effect  is  to  vest  the  right  in  a  watercourse  by  the  actual  enjoyment 
of  it  for  the  period  of  twenty  years,  not  to  be  defeated  by  proof  of  the  actual  com- 
mencement of  the  enjoyment ;  and  to  vest  the  aksolute  right  by  actual  enjoyment  for 
forty  years,  except  when  enjoyed  under  agreement  in  writing.  The  owners  of  the 
soil  of  Cromford  manor  might,  at  any  peiiod  within  twenty  years  after  the  commence- 
ment of  Mr.  Arkwright's  enjoyment  of  the  water,  have  made  a  sough  and  diverted 
the  stream  :  but  no  such  right  [221]  could  belong  to  any  third  parties  after  the 
expiration  of  the  twenty  years. 

The  private  acts  of  Parliament  set  out  in  the  case,  whereby  the  Cromford  Canal 
Company  were  restricted  from  interfering  with  the  flow  of  water  to  Mr.  Arkwright's 
mills,  are  important,  as  shewing  an  exercise  of  ownership  by  him  over  the  streams  of 
water,  and  an  acknowledgment  by  the  Canal  Company  of  his  rights  in  them.  On  the 
other  hand,  the  provision  in  the  Wirksworth  InclosureAct  of  the  42  Geo.  3,  authorizing 
the  owners  of  the  Meer  Brook  Sough  to  continue  working  that  sough,  could  give 
them  no  greater  right  than  they  before  possessed,  to  interfere  with  other  interests  of 
other  parties. 

Erie,  for  the  defendants.  There  are  two  grounds  on  which  the  defendants  are 
entitled  to  judgment.  First,  the  plaintiffs  have  not  shewn  any  right  in  themselves 
to  the  water  diverted  ;  secondly,  the  defendants  have  not  been  guilty  of  any  wrongful 
act  in  the  mode  in  which  they  have  taken  and  applied  it. 

1.  It  appears  upon  the  case,  that  this  is  an  artificial  stream  of  water,  originally 
made  by  other  persons  than  the  plaintiffs  or  Mr.  Arkwright,  for  purposes  which  gave 
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them  no  rii;ht  to  it  as  against  the  adjoining  landowners,  and  that  it  was  received  from 
them  l)y  Mr.  Arkwrigiit,  not  taken  by  him  for  the  purposes  of  his  mill.  Notwith- 
standing his  purchase  of  the  manor  and  the  soil  of  the  wastes,  his  title  to  the  stream 
depends  altogether  on  that  of  the  Cromford  Sough  Company,  who  were  not  parties 
taking  the  water  for  purposes  beneficial  to  themselves,  but  parties  employed  by  the 
mine-owners  to  take  it  for  the  puipose  of  getting  rid  of  a  nui.sance  to  their  mines, 
and  paid  for  their  services  in  uiiwatoriiig  them  by  means  of  opening  and  maintaining 
the  sough.  Then  Mr.  Arkwright  does  no  act  of  his  own  whereby  to  acquire  a  title 
to  the  water,  but  merely  receives  the  water  brought  by  the  Ciomford  Sough  [222] 
Company,  and  while  brought,  makes  use  of  it  with  full  notice — l)y  the  proviso  in  the 
lease  of  1771 — of  the  purposes  for  which  it  is  brought,  and  of  their  liability  to  be 
deprived  of  it,  oi-  their  right  to  take  it  elsewhere  as  convenience  might  require.  It 
appears  from  the  documents  set  out  in  the  case,  that  there  has  been  from  time  to 
time  a  constant  making  of  lower  soughs,  as  it  became  necessary,  for  the  puipose  of 
unwatering  the  mineral  distiict  deeper.  That  was  the  object  of  the  agreement  of 
170.5,  and  of  the  lease  of  1738.  That  was  no  grant  of  the  water  of  the  sough  itself, 
but  merely  of  an  easement  in  it,  for  the  purpose  of  draining  the  mines  :  and  it  carries 
on  the  face  of  it  clear  notice  that  the  usage  of  the  district  was  for  soughs  to  be  carried 
on  lower  levels  from  time  to  time,  as  mining  purposes  required.  This  appears  from 
the  proviso,  that  if  the  lessee  should  bring  up  a  new  sough  or  level,  and  should  pay 
a  certain  proportion  of  the  ore  to  be  discovered  in  bringing  up  such  level,  he  should 
not  incur  any  forfeiture  of  the  lease  by  not  bringing  up  the  sough  thereby  granted, 
provided  the  new  sough  should  as  effectually  lay  dry  the  mines  within  its  district. 
Next  comes  the  grant  of  the  laud  on  which  the  cotton-mills  were  built,  and  of  the 
Bonsall  Brook,  and  subsequently  of  the  Cromford  manor  and  estate.  But  the  grantor 
of  these  had  no  right  whatever  in  the  Cromford  Sough.  The  parties  who  had  the 
easement  to  drain  the  mines,  had  for  seventy  or  eighty  years  poured  it  out  over  his 
land  ;  he  had  acquiesced  in  their  doing  so ;  but  he  had  gained  no  right  thereby.  If 
poured  over  his  land  for  twenty  years,  they  would  acquire  thereby  the  right  of 
continuing  so  to  pour  it,  but  he  would  acquire  no  right  whatever.  The  eH'ect  of  the 
lease  of  1771  is,  that  Mr.  Arkwright  shall  have  the  power  of  turning  the  water  to  a 
beneficial  purpose,  so  long  as  it  shall  continue  to  be  jjoured  into  Bonsall  Brook  ;  but 
if  for  the  necessity  of  mining  operations  it  be  taken  off  to  a  lower  level,  then  that  the 
lessor  will  indemnify  him  against  the  consecjuences,  unless  he  can  supply  him  from 
[223]  other  sources.  There  is  a  clear  declaration  by  the  lessor,  and  clear  notice  to 
the  lessee,  of  the  existing  rights  iti  the  water.  Now,  what  right  had  been  ac((uired 
by  the  Sough  Company  at  this  time  as  against  any  of  the  landowners  within  the 
manor? — a  fortiori,  against  landowners  within  other  manors,  to  which  the  sough  might 
subsequently  be  driven  !  They  had  the  right  at  any  time  to  say,  "  We  want  to  use 
the  water  in  our  land  for  the  purposes  of  our  land  ;"  or,  "  We  will  ourselves  get  rid 
of  it,  and  do  not  any  longer  require  you  to  cany  it  away."  It  is  a  mere  contract  by 
the  landowners  with  the  Company  to  get  rid  for  them  of  the  ruii.sancc  of  the  water : 
as  soon  as  they  choose,  they  may  turn  their  water  eLsewhcTe,  or  may  discharge  it  by 
a  steam-engine.  Then  the  cotton-mill  is  erected  with  full  notice  of  this  airangement 
among  all  the  ])arties.  The  agreement  of  181. '5,  again,  clearly  contemplates  the  usage 
and  course  of  bringing  up  soughs  at  lower  levels.  To  that  deed  the  parties  interested 
in  the  Cromford  Sough,  both  under  the  lease  for  999  years,  and  as  reversioners,  and 
on  the  other  hand  the  owneis  of  the  Meer  Brook  Sough,  were  parties:  and  as  far  a.s 
the  former  were  concerned,  it  shews  that  they  were  most  desirous  that  the  Meer  Brook 
Sough  Company  should  come  into  the  district  within  the  title  of  the  Cromfoiil  Sough, 
and  drain  the  mines,  that  sough  having  become  useless  for  the  purposes  for  which  it 
was  originally  made.  Upon  the  whole  case,  therefore,  it  appears  that  this  water  was 
not  so  enjoyed  by  those  under  whom  the  plaintiffs  claim  as  to  acquii-e  any  right,  but, 
on  the  contrary,  merely  received  from  those  who  had  merely  an  easement  to  bring  it 
there  for  the  benefit  of  the  landowners,  and  with  full  notice  that  it  might  be  at  any 
time  withdrawn. 

But  further,  it  is  very  material  to  beai-  in  mind  what  is  the  present  state  of  the 
law  as  to  the  title  to  water.  The  old  notion  was,  that  rtuniing  water  was  [)ublici 
juris;  that  notion  was  favoured  by  the  case  of  iniliams  v.  Mmlaiul,  but  was  cori-ccte<l 
in  Mason  v.  Ifill,  in  which  all  the  autho-[224]  rilies  were  examined  :  and  the  law  is  now 
established,  that  the  flow  of  a  natural  stream  belongs  to  him  through  whose  land  it  goes 
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by  nature.  The  recent  statute  makes  no  difference  :  the  title  must  still  be  derived  out 
of  such  a  user  as,  before  the  statute,  would  have  led  to  the  presumption  of  a  grant. 
Such  is  the  law  as  to  the  right  to  a  natural  stream  of  water,  as  contradistinguished 
from  an  artificial  one.  All  the  cases  proceed  upon  the  ground,  that  the  first  title  to 
the  water  is  "  donum  natur<B,"  and  speak  of  a  "  natural  stream  " — of  the  "  natural 
channel"  of  the  water,  &c.  :  see  Mason  v.  Hill  (5  B.  &  Adol.  17),  Beaky  v.  Slum  (6  East, 
218),  Prescott  v.  Phillips  (cited  id.  213),  Canlmm  v.  Fisk  (2  C.  &  J.  126).  The  title  to 
water  is  therefore  to  be  tried  by  ascertaining  in  the  first  place,  where,  by  the  laws  of 
nature,  it  would  flow  ;  and,  if  a  secondary  title  to  it  be  claimed,  whether  there  has  been 
such  a  user  of  it,  from  which,  before  the  stat.  2  &  3  Will.  4,  c.  71,  a  grant  would  have 
been  presumed.  It  is  not  sufficient  that  there  have  been  a  mere  user  for  the  twenty 
or  forty  years ;  it  must  have  been  by  a  party  claiming  right  thereto ;  not  by  stealth 
or  permission,  or  in  any  other  way  which  would  negative  a  grant :  Paiiiidqe  v.  Scolt 
(3  M.  &  W.  220),  Briyht  v.  IFalktr  (1  C.  M.  &  R.  211),  Tickle  v.  Bromi  (4  Ad.  &  Ell. 
369  ;  6  N.  &  -M.  230),  'Heasley  v.  Clarke  (2  Bing.  N.  U.  705  ;  3  Scott,  258),  Monmouthshire 
Canal  Cmnpany  v.  Harford  (1  C.  M.  &  R.  614).  Here  the  Cromford  Sough  Company 
did  not  take  the  water  as  of  right  against  the  landowners  :  nor  have  the  plaintiff's, 
or  those  under  whom  they  claim,  done  any  act  to  give  themselves  a  right  to  it ;  they 
are  mere  recipients  of  an  artificial  stieam  brought  by  others  for  purposes  of  their 
own  ;  and  such  reception  and  endurance  of  its  coming  that  way  for  twenty  or  for 
forty  years,  can  give  them  no  right  to  compel  the  parties  to  bring  it  that  way  for  all 
time.  Suppose  [225]  water  were  brought  by  an  artificial  aqueduct  for  purposes  of 
ornament,  would  the  proprietor  of  the  land  over  which  the  waste  water  flowed,  with 
notice,  acquire  any  right  to  iti  Nor  is  there  any  injustice  in  this  :  he  buys  his  land 
with  the  rights  which  nature  gave  it,  and  he  is  only  reduced  to  that  situation  again ; 
having,  in  the  meantime,  done  no  act  of  appropriation  whereby  to  acquire  any  further 
right.  Again,  if  Mr.  Arkwright  have  acquired  a  right  to  have  this  water  free  from 
diversion,  so  has  he  also  to  have  it  free  from  increase ;  and  if  the  Company  drain  a 
larger  district,  according  to  their  contract,  and  so  increase  the  quantity  of  water  coming 
by  the  sough,  the  miller  might  equally  have  a  right  of  action,  although  in  such  case  he 
would  actually  prevent  the  Company  from  perfoi'ming  the  duty  for  which  the  land- 
owners gave  them  this  easement.  It  is  always  to  be  remembered,  that  this  is  a 
right  claimed  only  in  respect  of  the  plaintiffs'  possession  and  rights  as  lessees  of 
the  mill. 

II.  The  defendants  have  not  been  guilty  of  any  wrongful  act,  even  supposing  the 
plaintiffs  to  have  acquired  some  light.  Theii'  act  was  a  perfectly  lawful  act  of  owner- 
ship ;  they  have  taken  only  unappropriated  water,  which  they  bad  a  right  to  take. 
Subterraneous  water,  inaccessible  to  man,  is  not  appiopriated.  [Lord  Abinger,  C.  B. 
If  the  plaintiffs  have  established  that  they  have  a  right  as  against  you  to  keep  the 
water,  it  is  no  answer  that  you  are  doing  an  act  in  your  own  land.  All  water  was  at 
first  subterraneous.]  It  is  not  appropriated  until  it  comes  to  the  suiface.  Thei'e  is 
no  decision  applicable  to  such  a  case  ;  all  the  cases  have  arisen  on  the  right  to  the 
natural  flow  of  surface-water.  This  is  a  case  where  water  percolates  in  various  direc- 
tions through  many  points  into  this  sough.  If  the  principle  contended  on  the  other 
side  be  tenable,  the  tapping  of  such  water  at  any  distance  would  be  actionable  ;  there- 
fore, the  first  person  who  were  to  sink  a  well,  would  acquire  a  right  to  all  the  water, 
to  the  exclusion  of  all  [226]  the  landowners  whose  waters  drained  towards  his  well, 
and  who  would  be  under  the  burthen  of  keeping  their  lands  inundated  to  that  height; 
and  that,  although  they  might  have  known  nothing  of  the  water  percolating  to  the 
well,  and  if  they  had,  could  not  stop  the  party  from  exercising  his  lawful  right  of 
digging  in  his  own  soil.  Each  party  has  the  right  to  dig  the  well,  and  that  party 
ought  to  have  the  benefit  to  whom  nature  gives  it.  As  soon  as  water  comes  to  the 
surface  and  becomes  a  visible  and  tangible  matter  of  property,  the  law  attaches  to  it 
the  rights  of  property.  In  Balslon  v.  Bensted,  the  water  had  actually  been  poured  out 
on  the  surface.  In  such  a  case  all  the  neighbours  have  notice,  and  have  the  means 
of  interfering  with  the  exclusive  use  of  it.  The  principle  alleged  for  the  plaintiff's  is, 
that  the  miller  has  acquired  such  a  right  by  taking  the  water  for  his  mill,  that  all  the 
neighbouring  owners  of  land  within  a  large  district,  are  laid  under  the  burden  of  not 
reducing  the  water  in  their  land  below  a  certain  level.  But  a  party  cannot,  by  an 
act  of  ownership  in  his  land,  deprive  his  neighboiu'  of  rights  in  his  land,  unless  the 
facts  raise  the  presumption  of  a  grant.     Here,  no  assent  could  exist  on  which  a  grant 
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could  be  presumerl.     This  is  in  truth  a  claim  to  stop  all  the  mineral  operations  of  the 
district,  in  order  to  keep  up  the  plaintiH's'  mill. 

Sir  W.  W.  Follett,  in  reply,  insisted  that  the  unrestricted  user  of  the  water  for 
twenty  years,  upon  whatever  su[)posed  understanding  it  originally  commenced,  or  for 
whatever  purpose  the  sough  was  constructed,  was  sufficient  to  confer  the  right :  that 
it  was  immaterial  whether  the  stream  was  a  natural  or  artificial  one — a  party  would 
equally  acquire  by  enjoyment,  nut  under  license  or  permission,  for  the  requisite  period, 
a  right  in  a  ditch  cut  through  his  land,  as  in  a  river,  and  whether  upon  or  below  the 
surface  :  that,  even  supposing  the  grant  of  1771  were  subject  to  a  right  in  the  land- 
owner to  divert  the  water,  the  answer  was,  that  he  [227]  never  had  diverted  it,  hut 
that  there  had  been  an  enjoyment  of  it  for  a  period  sufficient  to  give  a  right  as  against 
third  parties  ;  the  question  was  not  whethei-  the  grantor  made  a  qualified  grant  which 
he  could  resume,  but  whether  strangers  could  do  so?  Secondly,  the  diversion  under- 
ground was  sufficient  to  render  the  defendants  liable  :  the  natural  flow  of  water  meant 
only  its  regular  flow  in  a  natural  way,  although  through  an  artificial  adit  or  channel ; 
and  there  could  be  no  distinction  in  law  between  surface  and  subterraneous  streams  : 
the  appropriation  and  user,  for  the  time  defined  by  law,  gave  an  exclusive  right  to 
the  enjoyment  of  the  benefit  which  others  would  otherwise  have  a  right  to  take  : — 
the  only  dift'erence  was,  that  in  eases  of  underground  water,  there  was  greater  difficulty 
in  proving  the  cause  of  the  diversion. 

Cur.  adv.  vult. 

In  this  term,  the  judgment  of  th«  Court  was  delivered  by 

Lord  Abingkr,  C.  B.  The  plaintitf's  in  this  case  are  the  occupiers  of  certain  cotton- 
mills,  at  Cromford,  in  the  county  of  Derby,  and  complain  of  an  illegal  diversion  by  the 
defendants,  of  the  water  to  which  the}'  were  of  right  entitled  for  the  supply  of  their  mills. 
The  defendants  by  their  pleas  deny  that  right,  and  also  insist  that  they  have  not  been 
guilty  of  any  illegal  diversion.  A  special  case  was  reserved  on  the  trial,  for  the  opinion 
of  the  Court,  stating  a  great  number  of  documents  and  facts,  upon  which  the  Court 
are  not  merely  to  give  their  judgment  on  matters  of  law,  but  to  take  the  office  of  the 
jury,  by  determining  whether  any  and  what  inferences  of  fact  ought  to  be  drawn  from 
the  facts  stated.  This  course  leads  to  one  great  inconvenience,  as  it  tends  to  confound 
the  rule  of  lasv  with  an  inference  of  [228]  fact  only,  which  inference  might  have  been 
varied  by  a  very  slight  circumstance. 

From  the  facts  and  documents,  however,  the  case  appears  to  be  this  : — In  the 
beginning  of  the  last  century,  certain  adventurers  had  in  part  constructed,  and  were 
proceeding  to  continue,  a  sough,  now  called  the  Cromford  Sough,  for  the  pur[x)se  of 
draining  a  portion  of  the  mineral  field,  in  the  wapentake  of  Wirksworth.  How  they 
acquired  the  right  to  make  that  sough  is  not  stated  :  it  was,  however,  without  doubt, 
either  by  virtue  of  the  custom  of  mining  there  prevalent,  or  by  the  express  license 
of  the  owner  of  the  soil  through  which  it  was  made.  The  adventurers  received  their 
remuneration  in  the  shape  of  a  certain  portion  of  the  ore  raised  from  the  mines,  within 
the  level  lying  near  and  benefited  by  the  sough  (technically  called  within  the  title  of 
the  sough),  in  consequence  of  an  agreement  with  the  proprietors  of  the  mines.  The 
right  to  this  easement,  with  its  accompanying  advantages,  appears  to  have  been  the 
subject  of  sale  and  conveyance  in  that  district ;  for  in  I73(S,  the  proprietors  leased  it 
for  999  years  for  a  pecuniary  consideration,  with  a  reservation,  by  way  of  vent,  of  a 
part  of  the  profits.  Miv  Arkwiight,  under  whom  the  plaiiitiH's  claim,  and  all  whose 
rights  they  may  be  assumed  to  have  had,  by  demise  from  him,  when  the  cause  of 
action  accrued,  became,  in  IS.'MJ,  the  purchaser  of  the  reversion  expectant  on  the 
determination  of  that  lease ;  and  he  also  acquired  a  portion  of  the  interest  of  the 
lessees,  by  a  conveyance  from  some  of  them.  It  does  not  appear  to  us,  that  this 
circumstance  aff'tcts  the  question  between  the  parties  to  this  suit. 

After  the  sough  had  been  constructed,  and  a  constant  flow  of  water  theieby  con- 
ducted fiom  the  mines,  the  late  Sir  Richaid  Arkwriglit,  the  father  of  Mr  Arkwright, 
obtained,  in  the  year  1771,  a  lease  for  eighty-four  years  from  the  lord  of  the  manor 
of  Cromford  (who,  upon  the  special  case,  is  alleged  to  have  been  the  owner  of  the 
land  [229]  through  which  the  Ciomford  Sough  was  made,  and  also  the  owner  of  a 
piece  of  land  hctwcen  the  mouth  of  the  sough  and  the  brook  into  which  the  water  was 
conveyed)  of  that  piece  of  land,  the  brook,  and  the  "stream  of  water  issuing  and 
coming  from  Cromford  Sough,"  with  the  right  of  erecting  mills  on  the  piece  of  land. 
In  1772,  Sir  Richard  Arkwright  erected  extensive  cotton-mills  thereon  :  and  in  April, 
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1789,  he  purchased  that  land,  and  the  fee-simple  in  the  mills,  and  the  manor  of 
Croniford,  including  the  lands  through  which  the  Cromford  Sough  was  made. 

In  the  meantime,  another  company  of  adventurers  had  began  to  construct  another 
mining  sough,  called  the  Meer  Brook  Sough,  on  a  much  lower  level,  in  the  adjoining 
township  of  Wirksworth.  The  defendants  represent  and  have  all  the  rights  of  that 
company  of  adventurers;  and  must,  like  the  pi'oprietors  of  the  Cromford  Sough,  be 
assumed  to  have  acted,  either  by  virtue  of  a  mining  custom,  or  by  express  license  of 
the  owner  of  the  soil,  confirmed  by  the  Cromford  Inclosure  Act  in  1802  ;  and  also  to 
have  h;ul  tlie  authority,  prior  or  subsequent,  of  the  owners  of  the  mines  drained  by 
that  sough,  and  contributing  a  certain  portion  of  the  ore  by  way  of  recompence. 
These  facts  are  not  distinctly  found,  but  we  think  we  must  infer  that  such  was  the 
case  ;  and  consequently  that  the  defendants  stand  in  the  same  relation  to  the  plaintiffs 
as  if  the  owners  of  those  mines  had  themselves,  with  the  consent  of  the  owner  of.the 
soil,  constructed  the  sough  for  the  purpose  of  freeing  their  mines  from  water;  for 
whether  they  make  the  sough  themselves,  or  through  the  agency  of  the  adventurers, 
is  immaterial.  In  1813,  the  defendants,  being  themselves  proprietors  of  mines  drained 
by  it,  extended  the  Meer  Brook  Sough,  having  made  an  agreement  with  the  then 
proprietors  of  the  Cromford  Sough,  and  of  other  mines  unwatered  by  it,  and  which 
appear  to  have  been  then  worked  down  to  the  level  of  that  sough,  for  the  purpose  of 
regulating  their  respective  rights ;  and  the  [230]  recompense  to  be  paid  by  the  latter 
to  the  former  set  of  adventurers  for  the  benefit  to  be  derived  by  them  by  the  exten- 
sion of  this  sough,  and  the  unwatering,  by  means  of  it,  of  a  further  portion  of  their 
mineral  field  below  the  level  of  the  former  sough. 

The  new  sough  was  therefore  constructed  by  the  consent  of  some,  if  not  all,  of 
those  mine-owners,  who  had  formerly  used  the  Cromford  Sough,  and  in  part  for  their 
benefit ;  and  tin's  circumstance  places  the  defendants  in  the  same  position,  in  respect 
to  the  diversion  of  the  surplus  water,  as  if  they  themselves  had  been  owners  of  part 
of  the  mineral  field,  formerly  drained  by  the  Cromford  Sough,  and  were  now  pro- 
ceeding to  unvvater  a  further  portion  of  the  same  field,  by  means  of  the  new  sough. 
When  the  Meer  Brook  Sough  was  thus  extended,  the  water  was  found  lo  flow  into 
it,  and  flood-gates  were  constructed  at  the  end,  the  closing  of  which  prevented  the 
water  from  finding  its  way  in  that  direction,  but  which,  when  opened,  let  off  the 
water,  which  would  otherwise  have  been  discharged  by  the  Cromford  Sough,  and 
thereby  prevented  it  from  flowing  to  the  plaintiff's  mill. 

In  18-'5  an  arrangement  was  made  for  the  mutual  accommodation  of  Mr.  Arkwright 
and  the  Meer  Brook  Sough  Proprietors,  which  was  not  to  afleet  their  rights  ;  and 
which,  having  been  determined  in  1836,  left  them  in  the  same  situation  as  if  it  had 
never  been  made  :  and  the  gates  being  removed,  in  order  to  carry  the  sough  further 
in  that  direction,  and  the  water  thereby  diverted  from  the  plaintitt's  mills,  the 
defendants  are  in  the  same  situation  as  if  no  flood-gates  had  been  made,  and  as  if,  in 
the  construction  of  their  sough  for  the  purpose  of  draining  another  portion  of  the 
mineial  field,  the}'  had  broken  the  natural  barrier  which  pent  the  water  up  and  made 
it  flow  through  the  Cromford  Sough,  and  so  caused  the  water  to  pass  out  at  a  lower 
level  through  the  Meer  Brook  Sough.  And  the  question  is,  whether  the  defendants, 
by  so  doing,  are  ren[231  ;-dered  liable  to  an  action  at  the  suit  of  the  plaintiHs?  This 
question,  which  was  most  elaborately  and  ably  argued  during  the  last  teim,  appears 
to  us,  strictly  speaking,  to  be  one  as  much  of  fact  as  of  law,  and  when  the  situation 
of  both  parties  is  fully  understood,  does  not  appear  to  us  to  be  one  of  much  doubt  or 
difficulty. 

The  stream  upon  which  the  mills  were  constructed  was  not  a  natUT-al  watercourse, 
to  the  advantage  of  which,  flowing  in  its  natural  course,  the  possessor  of  the  land 
adjoining  would  be  entitled,  according  to  the  doctrine  laiil  down  in  Mn^on  v.  Hill 
(5  B.  &  Ad.  1),  and  in  other  cases.  This  was  an  artificial  watercourse,  and  the  sole 
object  for  which  it  was  made,  was  to  get  rid  of  a  nuisance  to  the  mines,  and  to  enable 
their  proprietors  to  get  the  ores  which  lay  within  the  mineral  field  drained  by  it : 
and  the  flo\v  of  water  through  that  channel  was,  from  the  very  nature  of  the  case,  of 
a  temporary  character,  having  its  continuance  oidy  whilst  the  conveuience  of  the 
mine  owners  required  it,  and,  in  the  ordinary  course  it  would,  most  probably,  cease 
when  the  mineral  ore  above  its  level  should  have  been  exhausted. 

That  Sir  Richard  Arkwright  contemplated  the  discontinuance  of  this  watercourse 
(if  the  question  of  his  knowledge  in   this  state  of  things  can  be  material)  there  is 


5M.&W.232  ARKWRIGHT   V.  GELL  99 

evidence  in  the  lease  made  in  1771,  which  contains  a  provision  for  a  supply  from  the 
river,  in  the  event  of  the  stream  being  lessened,  or  taken  away,  by  the  construction 
of  another  sough  :  and  also  that  such  an  event  was  not  improbable,  appears  from  the 
clause  in  the  second  Cromford  Canal  Act,  30  Geo.  .3,  c.  55,  s.  4.  What  then  is 
the  species  of  right  or  interest,  which  the  proprietor  of  the  surface,  where  the  stream 
issued  forth,  or  his  grantees,  would  have  in  such  a  watercourse,  at  common  law,  and 
independently  of  the  effect  of  user  under  the  recent  statute,  2  &  3  Will.  4,  [232]  c.  71? 
He  would  only  have  a  right  to  use  it  for  any  purpose  to  which  it  was  applicable,  so 
long  as  it  continued  there.  An  user  for  twenty  yeans,  or  a  longer  time,  would  afford 
no  presumption  of  a  grant  of  the  right  to  the  water  in  perpetuity  ;  for  such  a  grant 
would,  in  truth,  be  neither  more  nor  less  than  an  obligation  on  the  mine-owner,  not 
to  work  his  mines  b\'  the  ordinary  mode  of  getting  minerals,  below  the  level  drained 
by  that  sough,  and  to  keep  the  mines  flooded  up  to  that  level,  in  order  to  make  the 
flow  of  water  constant  for  the  benefit  of  those  who  had  used  it  for  some  profitable 
purpose.  How  can  it  be  supposed  that  the  mine-owners  could  have  meant  to  burthen 
themselves  with  such  a  servitude,  so  destructive  to  their  interests  : — and  what  is  there 
to  raise  an  inference  of  such  an  intention  1  The  mine-owner  could  not  biing  any 
action  against  the  person  using  the  sti'eam  of  water,  so  that  the  omission  to  biing  an 
action  could  afibrd  no  ai-gument  in  favour  of  the  presumption  of  a  grant ;  nor  could 
he  prevent  the  enjoyment  of  that  sti'eara  of  water  by  any  act  of  his,  except  by  at  once 
making  a  sough  at  a  lower  level,  and  thus  taking  away  the  water  entirely;  a  course 
so  e.xpensive  and  inconvenient,  that  it  would  be  very  unreasonable,  and  a  very 
improper  extension  of  the  principle  applied  to  the  case  of  rights,  to  infer  from  the 
abstinence  from  such  an  act,  an  intention  to  grant  the  use  of  the  water  in  perpetuity, 
as  a  nijittcr  of  right. 

Several  instances  were  put  in  the  course  of  the  argument  of  cases  analogous 
to  the  present,  in  which  it  could  not  be  contended,  for  a  moment,  that  any  right  was 
aojuired.  A  steam-engine  is  used  by  the  owner  of  a  mine  to  drain  it,  and  the  water 
pumped  up  flows  in  a  chainiel  to  the  estate  of  the  adjoining  landowner,  and  is  there 
used  for  agricultural  purposes  for  twenty  years.  Is  it  possible,  from  the  fact  of  such 
a  user,  to  presume  a  grant  by  the  owner  of  the  steam-engine  of  the  right  to  the  water  in 
perpetuity,  so  as  to  Inirthcn  himself  and  the  assigns  of  his  mine,  with  the  [233]  obliga- 
tion to  keep  a  steam-engine  for  ever,  for  the  benefit  of  the  landowner?  Or,  if  the 
water  from  the  spout  of  the  eaves  of  a  row  of  houses  was  to  flow  into  an  adjoining 
j'ard,  and  lie  there  used  for  twenty  years  by  its  occupiers  for  domestic  purposes,  could 
it  be  successfully  contended  that  the  owners  of  the  houses  had  contracted  an  obliga- 
tion, not  to  alter  their  construction  so  as  to  impair  the  flow  of  water?  Clearly  not. 
In  all,  the  nature  of  the  case  distinctly  shews  that  no  right  is  acquired  as  against  the 
owner  of  the  propeity  from  which  the  course  of  water  takes  its  origin  :  though,  as 
between  the  first  and  any  subsequent  appropriator  of  the  watercourse  itself,  such  a 
light  may  be  acquired.  And  so,  in  the  present  ease.  Sir  liichard  Arkwright,  by  the 
gi-ant  fiom  the  owner  of  the  surface,  for  eighty-four  years,  ac<|uire(l  a  right  to  use  the 
stream  as  against  him  ;  and  if  there  had  been  no  grant,  lie  would  by  twenty  years' 
user,  have  acquired  the  like  right  as  against  such  owner.  But  the  user,  even  for 
a  much  longer  period,  whilst  the  flow  of  water  was  going  on  for  the  convenience  of 
the  mines,  would  afloid  no  presumption  of  a  grant  at  common  law  as  against  the 
owners  of  the  mines. 

It  remains  to  be  considered,  whether  the  statute  2  &  3  Will.  4,  c.  71,  gives  to  Mr. 
Arkwright  and  those  who  claim  under  him,  any  such  right ;  and  we  are  clearly  of 
opinion  that  it  does  not.  The  whole  ptirview  of  the  act  shews,  that  it  applies  only  to 
such  rights  as  would  before  the  act  have  been  acquired  by  the  presumption  of  a  grant, 
from  long  user.  The  act  expressly  requires  enjoyment  for  ditleront  periods,  "  without 
interruption,"  and  therefore  necessarily  imports  such  an  u.ser  as  could  be  interrupted 
by  some  one  "  capable  of  resisting  the  claim  ;  "  and  it  also  requii'es  it  to  be  "  of  right." 
But  the  use  of  the  water  in  this  case  could  not  be  the  subject  of  an  actioti  at  the  suit 
of  the  pro|)rictors  of  the  mineral  field  lying  below  the  level  of  the  Cromford  Sough, 
and  was  incapable  of  interruption  by  them  at  any  time  during  the  whole  period,  by 
any  reason-[234]ablo  mode  ;  and  as  against  them  it  was  not  "  of  right ;  "  they  had  Tio 
interest  to  prevent  it ;  and  until  it  became  necessary  to  drain  the  lower  ])art  of  the 
field,  indeed  at  all  times,  it  was  wholly  immaterial  to  them  what  iiecame  of  the  water, 
so  long  as  their  mines  were  freed  from  it. 
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We  therefore  think  that  the  plaintiffs  never  acquired  any  right  to  have  the  stream 
of  water  continued  in  its  former  channel,  either  by  the  presumption  of  a  grant,  or 
by  the  recent  statute,  as  against  the  owners  of  the  lower  level  of  the  mineral  field, 
or  the  defendants  acting  by  their  authority; — and  therefore  our  judgment  must  be 
for  the  defendants. 

Judgment  for  the  defendants. 

Jones  v.  Danvers.  Exch.  of  Pleas.  1839. — The  Court  cannot  grant  a  habeas  corpus 
to  bring  up  a  defendant  for  the  purpose  of  charging  him  in  execution,  who  is  in 
custody  under  military  arrest. 

[S.  C.  7  Dowl.  P.  C.  394  ;  2  H.  &  H.  84 ;  8  L.  J.  Ex.  216  ;  3  Jur.  582.] 

Bayley  moved  for  a  habeas  corpus  to  bring  up  the  defendant  for  the  purpose  of 
charging  him  in  execution.  His  affidavit  stated,  that  the  defendant  was  under 
military  arrest  at  Woolwich,  under  circumstances  which  might  or  might  not  lead  to 
a  court  martial.  He  urged,  that  as  the  party  was  not  in  criminal  custody,  the  writ 
ought  to  issue. 

Per  Curiam.  We  cannot  bring  up  a  defendant  to  be  charged  in  execution,  unless 
he  is  in  the  custody  of  a  civil  goal-keeper.  We  have  only  civil  jurisdiction,  and  have 
no  authority  to  change  the  custody  in  such  a  case  as  this. 

Motion  refused. 


[235]  Sir  John  Tobin,  Knight  v.  Crawford  and  Others.  Exch.  of  Pleas. 
1839. — Goods  were  shipped  at  Bombay  on  board  a  ship  of  the  plaintiff,  a  ship- 
owner in  Liverpool,  and  by  the  bill  of  lading  were  to  be  delivered  "  unto  order, 
or  to  his  and  their  assigns,  on  paying  freight  for  the  same."  The  bill  of  lading 
was  indorsed  by  the  shipper,  and  forwarded  to  the  defendants.  East  India  agents 
in  London,  who  indorsed  it  in  blank  to  C.  &  Co.,  their  factors  in  Liverpool.  On 
the  arrival  of  the  goods  at  Liverpool,  C.  &  Co.  presented  the  bill  of  lading  to  the 
plaintiff,  and  received  the  goods  :  the  plaintiff  debited  C.  &  Co.  with  the  freight. 
C.  &  Co.  became  bankrupt  without  having  paid  the  freight,  whereupou  the  defen- 
dants claimed  from  them  and  took  possession  of  the  goods  : — Held,  that  the 
defendants  were  not  liable  to  the  plaintiff  for  the  unpaid  freight. 

[S.  C.  as  to  costs,  10  M.  &  W.  235.] 

Assumpsit  for  freight ;  with  a  count  upon  an  account  stated. 

The  defendants  pleaded — Ist,  non  assumpserunt ;  2ndly,  a  plea  to  which  there 
was  a  demurrer,  upon  which  judgment  was  given  for  the  plaintiff;  thirdly,  a  ou.stom 
at  Liverpool,  dischai'ging  the  owners  of  goods  under  the  circumstances  alleged  in  the 
second  plea.  The  replication  to  this  third  plea  traversed  the  custom,  upon  which  issue 
was  joined. 

The  cause  was  tried  before  Coltman,  J.,  at  the  Liverpool  Summer  Assizes,  1837, 
when  a  verdict  was  found  for  the  plaintiff  on  both  issues,  with  7411.  4s.  5d.  damages. 
A  rule  was  afterwards  granted  by  this  Court,  by  which  it  was  ordered  that  a  case 
should  be  stated  for  the  opinion  of  the  Court,  on  the  points  in  question,  with  liberty 
to  turn  the  same  into  a  special  verdict :  and  the  following  case  was  afterwards  agreed 
upon. 

At  the  time  of  the  transaction  hereinafter  mentioned,  and  from  thence  hitherto, 
the  plaintiff  was  and  is  a  shipowner  residing  at  Liverpool,  and  the  defendants  at  that 
time,  and  from  thence  hitherto,  carried  on  business  in  partnership  in  Loudon,  as  East 
India  agents  and  merchants. 

In  the  spring  of  the  year  1836,  the  ship  "  Richard  Walker,"  being  then  and  ever 
since  the  sole  property  of  the  plaintiff,  was  at  Bombay,  and  being  bound  from  thence  to 
Liverpool,  was,  at  Bombay,  laden  with  merchandize  by  different  parties,  and  amongst 
others  by  Messrs.  Remington  &  Co.,  who  were  persons  then  carrying  on  business 
under  that  firm  at  Bombay.  Messrs.  Remington  &  Co.  shipped  on  board  the 
"  Richard  Walker  "  a  quantity  of  cotton,  for  which  four  bills  of  lading  were  filled  up 
and  signed  by  the  captain.     One  of  the  bills  of  lading  was  as  follows  : — 
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"Sliippeil  ill  good  order  and  well  conditioned,  by  Keming-[236]-ton  &  Co.,  in  and 
upon  the  good  ship  '  ICichard  Walker,'  whereof  is  master  for  this  present  voyage, 
G.  Fidler,  and  now  riding  at  anchor  in  the  Bombay  Harbour,  and  l)0und  for  Liverpool  : 

"Eighteen  bales  of  cotton,  weighing  gross  56  cwt.  0  ([v.  13  lb.  being  markeil  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like  good  order  and  well 
conditioned  at  the  aforesaid  port  of  Liverpool,  (the  act  of  God,  &c.  &c.,  e.xcepted), 
unto  order,  or  to  his  or  their  assigns,  on  paying  freight  for  the  said  goods,  of  71.  per 
ton  of  four  and  a  half  bales,  as  per  memorandum  in  the  margin.  In  witness  whereof, 
the  master  or  purser  of  the  said  ship  hath  affirmed  to  four  bills  of  lading,  all  of  this 
tenor  and  date,  the  one  of  which  four  bills  being  accomplished,  the  other  three  to 
stand  void.     Dated  in  Bombay,  22nd  February,  1836. 

"  Weight  and  contents  unknown  to  "  G.  FiDLEK." 

Two  other  of  the  bills  of  lading  were  like  the  above,  except  as  to  the  dates  and 
quantities  of  cotton,  one  of  the  two  being  dated  23rd  of  February,  1836,  for  146  bales 
and  11  half-bales,  and  the  other  dated  Sth  of  March,  1836,  for  300  bales  of  cotton, 
and  one  parcel  vi  mustard.  The  fourth  bill  of  lading  was  dated  23rd  of  February, 
1836,  for  14-  half  bales  of  cotton,  and  was  in  other  respects  like  that  first  mentioned, 
except  that,  instead  of  the  words  "  unto  order  or  to  his  or  to  their  assigns,  on  paying 
freight,"  the  words  were  "  unto  Messrs.  Crawford,  Colvin,  &  Co.,  or  to  his  or  their 
assigns,  on  paying  freight." 

The  Messrs.  Crawford  &  Co.,  mentioaed  in  the  last  bill  of  lading,  are  the  defen- 
dants in  the  present  action. 

The  three  bills  of  lading  made  out  to  "order  or  assigns,"  were  indorsed  by 
Remington  &  Co.  to  the  defendants,  and  by  the  said  Remington  &  Co.  forwarded  with 
the  others  to  the  defendants  in  London,  where  the  defendants  received  all  the  four. 

The  ship  arrived  with  the  cotton  on  board  at  Liverpool,  at  the  latter  end  of 
September,  1836.  The  defendants  [237]  indorsed  all  the  four  bills  of  lading  in  blank, 
and  forwarded  them  to  Messrs.  Coupland  &  Duncan,  who  were  established  in  and  then 
carried  on  business  there  as  an  agency  house,  and  who  acted  as  agents  for  the  defen- 
dants, unknown  to  the  plaintiff.  There  was  no  consideration  for  this  indorsement  of 
the  bills  of  lading,  and  the  same  was  made  by  the  defendants  to  Coupland  it  Duncan, 
as  the  agents  for  the  defendants.  The  cotton  in  the  bills  of  lading  mentioned,  at  the 
time  of  the  delivery  to  Coupland  Si  Dunc.in,  was  the  propert_v  of  the  defendants,  and 
so  remained  down  to  the  time  of  the  defendants  taking  possession  of  it  as  herein- 
after mentioned,  with  the  exception  of  the  half  bales  hereinafter  mentioned. 

On  the  arrival  of  the  "  Richard  Walker "  at  Liverpool,  Coupland  &  Co.,  as  the 
indorsees  of  the  bills  of  lading,  applied  to  the  plaintiff  for  the  cotton,  the  whole  of 
which  was  delivered  to  them  by  the  plaintill's  on  the  25th  of  September,  1836,  on  the 
presentment  and  handing  over  of  the  four  bills  of  lading  by  Coupland  &  Co.,  without 
any  payment  being  made  for  the  fieight  by  Coupland  &  Co.,  or  by  any  other  person  ; 
and  on  that  occasion  the  plaintiff  debited  Coupland  &  Duncan  in  account  for  the 
amount  of  the  freight ;  but  he  did  not  know  that  Coupland  iV  Co.  were  only  agents 
in  the  transaction.  Nothing  has  been  received  by  the  plaintiff  from  Coupland  &  Co., 
or  from  the  defendants,  or  from  any  other  person,  on  account  of  the  freight. 

In  November,  1836,  Coupland  &  Duncan  became  bankrupts,  and  a  liat  of  bank- 
ruptcj'  issued  against  them  on  the  25th  of  that  month.  Immediately  before  the 
issuing  of  the  fiat,  the  defendants  claimed  from  Coupland  &  Duncan,  and  took  pos- 
session of  the  cotton,  except  a  few  half  bales,  which  had  been  sold  by  Coupland  & 
Duncan  as  such  agents  as  aforesaid. 

The  action  is  brought  for  the  freight  of  the  above-mentioned  cotton.  The  plaintiff 
contends  that  the  above  facts  sustain  the  linding  of  the  jury  on  the  lirst  i.ssue.  The 
de-[238]-feiulants  contend  that  the  finding  on  that  issue,  upon  these  facts,  ought  to 
have  been  for  the  defendants. 

If  the  Court  shall  be  of  opinion  that  the  tindiiig  of  the  jury  on  the  first  issue  is 
sustainable,  on  these  facts,  for  the  whole  of  the  demand  in  question,  the  verdict  is  to 
stand  accordingly.  If  the  Court  shall  be  of  opinion  that  the  finding  cannot  bo  sus- 
tained on  these  facts,  either  for  the  whole  or  for  i)art,  then  a  verdict  upon  the  first 
issue  is  to  be  entered  for  the  defendants ;  or  the  damages  to  be  reduced,  as  the  Court 
shall  think  fit ;  with  liberty  to  either  party  to  turn  this  ease  into  a  special  verdict,  if 
the  Court  shall  think  tit 
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The  points  marked  for  argument  were  as  follows  : — 

The  plaintiff  will  contend  that  the  party  obtaining  the  goods  under  such  circum- 
stances as  are  stated  in  the  case,  and  whose  property  they  are  at  the  time  they  are  so 
obtained  under  bills  of  lading,  is  liable  to  the  payment  of  the  freight. 

Thg  defendants  will  contend  that  they  are  not  liable  for  the  freight  under  the 
circumstances;  that  the  defendants  were  not  shippers  of  the  goods,  nor  did  they  enter 
into  any  contract,  express  or  implied,  to  pay  the  freight ;  that  the  indorsees  of  the 
bill  of  lading,  whether  principals  or  factors,  are  the  persons  liable  for  the  freight,  by 
receiving  goods  under  such  bills  of  lading  as  are  stated  in  the  present  case,  and  that 
Coupland  &  Duncan,  and  not  the  defendants,  were  the  persons  who  became  liable 
under  the  contract  arising  out  of  the  receipt  of  the  goods  under  the  bills  of  lading ; 
that  Coupland  &  Duncan  had  no  authority  to  pledge  the  ci'edit  of  the  defendants  for 
the  freight  in  question. 

Wightman,  for  the  plaintiff.     The  indorsement  of  the  bills  of  lading  to  Coupland 
&  Duncan,  under  the  cireum.stances  stated,  passed  no  property  in  the  goods  to  them, 
and  the  defendants  took  possession  of  them  in  solido  upon  their  arrival  in  this  country. 
Coupland  &  Duncan  were  [239]  the  mere  agents  of  the  defendants ;  and  as  soon  as 
the  latter  appeared  as  the  real  owners,  and  became  known  as  such  to  the  plaintiff, 
they  became  liable  to  him  for  the  freight  due  upon  the  goods.     No  party  has  paid  the 
freight.     If  the  defendants  had  paid   Coupland  &  Duncan  the  amount  of  it,  then 
perhaps  the  plaintitl'  could  not  have  recovered  against  them.     [Parke,  B.     The  plain- 
tiff in  the  first  instance  enters  into  a  contract  with  Coupland  &  Duncan  for  the  freight, 
and  debits  them  for  the  amount  of  it.     You  must  undertake  to  shew  that,  notwith- 
standing this,  the  defendants  are  the  persons  really  liable  to  pay  for  the  freight. 
You  might  have  had  a  claim  against  the  defendants  in  the  first  instance,  but  since 
you  have  debited  Coupland  &  Duncan,  it  is  of  no  consequence  what  occurred  after- 
wards.]    It  is  submitted  that  the  ordinary  rule  applies,  that  when  a  party  contracting 
with  an  agent  discovers  the  real  owners  or  principals,  he  has  a  right  to  sue  them. 
[Parke,  B.     The  question  is,  whether  the  defendants  are  principals.     They  are  not 
so,  unless  they  have  authorized  Coupland  &  Duncan  to  undertake  to  pay  freight  in 
futuro.     Lord  Abinger,  C.  B.     A  bill  of   lading  imports    that  the  party  is  to  pay 
freight  on  delivery.]     That  is,  provided   the  captain    insists   on    present   payment. 
Supposing  the  words  "on  pa3'ing  freight"  had  not  been  inserted  in  the  bills  of  lading, 
and  the  defendants  had  indorsed  them  to  Coupland  &  Duncan,  merely  as  their  agents, 
and  without  consideration,  would  not  the  defendants  be  liable?     [Parke,  B.     No  ;  the 
shipper  of  the  goods  would  be  liable.     To  render  them  liable,  you  must  make  out 
that  they  are  contracting  parties.     The  difficulty  here  is,  that  you    cannot  assume 
that  the  defendants  are  the  owners.]     In  Doiinit  v.  Beckford  (5  B.  &  Adol.  521),  in 
indebitatus  assumpsit  for  freight,  it  appeared  that  goods  were  laden  in  Jamaica  on 
board  the  plaintiff's  ship,  according  to  a  bill  of  lading  which  stated  them  to  have  been 
shipped  by  W.  Jackson  in  a  vessel  bound  for  London,  on  account  of  the  defendant, 
and  that  they  were  [240]  to  be  delivered  in  London  to  the  consignees,  paying  freight 
for  the  .same  at  the  rate  therein  mentioned.     The  goods  so  shipped  were  the  property 
of  the  defendant.     The  captain  having  delivered  the  goods  to  the  consignees,  without 
receiving  the  freight,  it  was  held  that  the  defendant  was  liable  in  law  to  pay  the 
freight  to  the  shipowners,  and  that  independently  of  any  express  contract  by  charter- 
party.     There  Parke,  B.,  says:  "From  the  fact  that  the  goods  were  laden  on  a  ship 
to  be  conveyed  from  Jamaica  to  London,  the  law  will  imply  a  contract  by  the  owner 
of  those  goods  to  pay  for  the  carriage."     [Lord  Abinger,  C.  B.     These  defendants 
were  the  owners  of  the  goods  at  the  time  they  took    possession   of  them,  but  not 
before.     They  were  not  bound  by  any  contract  to  pay  freight  until  they  got  posses- 
sion of  the  goods  ;  and  the  subsequent  adoption  of  them  makes  no  difference.] 
W.  H.  Watson,  contr^,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  am  clearly  of  opinion  that  the  defendants  are  entitled  to 
judgment.  If  it  had  appeared  upon  the  case  that  Coupland  &  Duncan  were  merely 
the  agents  of  the  defendants  in  making  the  contract  for  the  payment  of  the  freight 
in  futuro,  the  argument  for  the  plaintiff  would  be  applicable.  If  a  master  sends  his 
servant  to  a  tradesman,  and  he  delivers  goods  to  him  without  his  pa3nng  for  them,  no 
doubt  the  master  is  liable.  But  here  the  authority  is  to  receive  the  goods  on  paying 
freight  for  them  ;  which  means  that  the  assigaees  of  the  bills  of  lading  are  to  receive 
them  on  payment  of  the  freight  in  priesenti.     If  a  person  consents  to  take  a  factor  as 
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his  debtor,  I  cannot  see  how  a  contract  is  to  arise  with  the  principal.  I  think  what 
is  here  contended  for  would  be  carrying  the  law  of  agency  much  too  far.  The  posses- 
sion of  the  factor  is  not  the  possession  of  the  owner;  the  goods  may  be  liable  to 
certain  duties  in  his  hands ;  but  the  possession  of  a  servant  is  the  possession  of  his 
master,  who  is  the  owner. 

[241]  Pakke,  B.  I  am  entirely  of  the  same  opinion.  There  is  nothing  in  the 
rules  of  law  clearer  than  this,  that  to  render  a  party  liable  upon  a  contract,  3'ou  must 
shew  that  he  either  expressly  or  impliedly  entered  into  it.  Here  it  was  incumbent 
on  the  plaintift'  to  shew  that  the  defendants  entered  into  a  contract  with  Coupland  & 
Duncan,  as  their  agents,  authorizing  them  to  undertake  to  pay  freight  in  futuro. 
That  ought  to  be  made  out  to  our  satisfaciion,  which  it  has  not  been.  All  the  four 
bills  of  lading  stand  upon  the  same  footing,  and  are  in  the  same  situation.  A  great 
deal  has  been  said  of  Coupland  &  Duncan  being  the  agents  of  the  defendants  :  but 
that  is  very  vaguely  stated  :  the  only  evidence  of  it  is,  that  these  bills  of  lading  were 
indorsed  by  the  defendants  and  delivered  over  to  them.  That  only  imports  that  they 
were  to  pay  freight  on  receipt  of  the  goods.  The  result  is,  that  the  plaintiff  must 
fail  in  this  case. 

Maule,  H.  I  am  of  the  same  opinion,  and  think  that  the  defendants  are  not 
liable  to  the  plaintitt'  for  this  freight.  It  might  perhaps  have  made  some  difference, 
if  the  defendants  had  been  identified  with  Kemiiigton  &  Co.,  but  they  are  not.  As 
the  case  does  not  state  that  Coupland  &  Duncan  were  the  agents  of  the  defendants 
to  contract  for  the  payment  of  freight  in  futuro,  the  inference  must  be  that  they  were 
not  their  agents  for  that  purpose. 

Judgment  for  the  defendants. 

Hoi'KiN.s  AND  Wife  v.  Logan.  Exch.  of  Pleas.  1S39. — An  executed  consideration, 
whereon  the  law  implies  a  promise  to  pay  on  lequest,  (as  upon  an  account  stated), 
is  not  sufficient  to  support  a  promise  to  pay  at  a  future  day. 

[S.  0.  7  Dowl.  P.  C.  360;  8  L.  J.  Ex.  218.     Referred  to,  Elderton  v.  Emmans, 

1848,  6  C.  B.  174.] 

Assumpsit.  Tiie  declaration  stated,  that  after  the  intermarriage  of  the  plaintifTs, 
and  before  the  commence-i242]-nient  of  this  suit,  to  wit,  on  the  1st  day  of  October, 
18.'58,  at  the  request  of  the  defendatit,  au  account  was  stated  by  and  between  the  said 
Kichard  Hopkins,  for  and  on  behalf  of  himself  and  his  said  wife  Ellen,  on  the  one 
part,  and  the  defendant  on  the  other  part,  of  and  concerning  certain  monies, 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  lOOOl.  by  the  said  Ellen, 
while  she  was  unmarried,  lent  and  advanced  to  the  defendant  at  his  request,  and 
remaiiu'ng  unpaid  before,  at,  and  after  the  time  of  the  said  intermarriage,  and  of  and 
concerning  certain  other  monies,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  to  the  sum  of  5551.  3s.  1  Id.,  by  the  defendant  before  the  stating  of  the  said 
account  ])ai(l  to  the  plaintiff;  and  which  said  last-mentioned  monies  the  said  plaintiff 
Kichard  Hopkins,  for  and  on  behalf  of  himself  and  his  said  wife,  at  the  time  of  the 
said  stating  of  the  said  account,  and  at  the  request  of  the  defendant,  agiecd  should 
be  taken  and  considered  as  satisfying  and  discharging  so  much  of  the  said  tirst- 
mentioiied  sum  of  money  ;  and  upon  the  account  so  stated  as  aforesaid,  the  defendant 
was  then  found  to  be  and  then  was  in  arrear  and  indebted  to  the  plaintiff  in  a  large 
sum  of  money,  to  wit,  the  sum  of  4441  I6s.  Id.,  residue  of  the  said  Krst-mentioned 
sum  of  money  ;  and  being  so  found  in  arrear  and  indebted  as  aforesaid,  the  defendant, 
in  consideration  of  the  premises,  promised  the  plaintiffs  to  pay  them  the  .said  last- 
mentioned  sum  of  money  on  the  lOth  day  of  October  then  next  ensuing,  which  period 
had  elapsed  before  the  commencement  of  this  suit.  Breach,  in  nou])ayniout  of  the 
last-mentioned  sum  of  money. 

Pleas,  first,  that  the  said  sum  of  10001.  in  the  declaration  mentioned,  was  secured 
to  the  said  Ellen  Hopkins  before  her  .said  intermariiage,  by  a  certain  bond  or  writing 
obligatory  sealed  with  the  seal  of  tiie  said  defendant,  and,  to  wit,  on  the  6th  day  of 
April  183C,  given  by  the  said  defendant  to  the  said  Ellen  Hopkins  before  the  said 
intermarriage,  at  [243]  the  request  of  the  said  I'].  H.,  for  and  on  account  of  the  said 
10001.  ;  and  that  the  said  K.  11.  l)efore  her  said  intermarriage,  to  wit,  on  the  Gth  day 
of  April  1836,  took,  accepted,  and  received  the  said  bond  or  writing  obligatory  of  and 
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from  the  defendant,  for  and  on  account  of  the  said  debt,  and  in  lieu,  stead,  satisfaction, 
and  dischaige  of  the  same  ;  and  that  by  the  said  bond  or  writing  obligatory  the  said 
defendant,  to  wit,  then  became  bound  to  the  said  Ellen  Hopkins,  then  Ellen  Logan,  in 
the  penal  sum  of  20001.,  subject  to  a  certain  condition  thereunder  written,  by  which 
the  payment  of  the  said  sum  of  10001.  was  to  take  place  and  be  made  by  the  defendant 
to  the  said  Ellen  Hopkins  on  the  6th  day  of  April,  which  will  be  in  the  year  1840 ; 
and  that  the  account  in  the  declaration  mentioned,  as  far  as  regards  the  said  sum  of 
10001.  therein  mentioned,  was  stated  of  and  concerning  the  said  sum  of  10001.  so 
secured,  and  for  which  the  said  bond  or  writing  obligatory  had  been  given  and 
accepted  as  aforesaid,  and  of  and  concerning  the  money  supposed  at  the  time  of  the 
said  account  to  be  due  on  the  said  bond  ,  whereas  no  part  of  the  said  sum  of  10001. 
was  then  due  or  payable  upon  the  said  bond,  and  so  the  said  account  was  stated 
erroneously  and  in  mistake.     Verification. 

iSpecial  demurrer-,  and  joinder  in  demurr-er. 

J.  Henderson,  in  support  of  the  demurr-er.  The  plea  is  bad  in  substance. 
Assumpsit  lies  on  air  accourrt  stated,  and  express  pr-omise  of  payment,  though  the 
debt  were  previously  seeur-ed  by  deed  :  Ashhrouk  v.  Snupe  (C'r-o  Ebz.  240),  Fvskr  v. 
AUanson  {1  T.  R.  479),  lUumvta  v.  Levy  (2  T.  R.  483,  n.).  A  further  considei-ation  is 
needless  to  the  validity  of  the  promise,  or,  if  necessary  (see  Bac.  Abr.,  title. 
Assumpsit,  A.),  appears  sufiicierrtly  on  this  declaration  ;  for  part  of  the  consideration 
stated  is  the  appropriating,  at  the  r'equest  [244]  of  the  defendant,  in  a  certaiir  way, 
in  account,  a  previous  payment.  In  corrsequence  of  the  giving  arrd  acceptance  of  the 
borrd  stated  in  the  plea,  the  one  party  was  not  bound  to  pay,  rror  the  other  to  receive, 
the  pr-incipal  of  the  original  debt  till  1840;  but  the  bond  does  not  aHect  the  validity 
of  a  suljsequent  parol  contr-act,  founded  on  sufficient  consideration.  The  parties 
lawfully  might,  as  they  did,  by  mutual  agreement,  accelerate  the  time  of  payment, 
discharging  a  portiorr  of  the  debt  at  oirce  by  an  appr-opr-iatiorr  in  account,  and 
appoiirtirrg  an  earlier  day  of  paymerrt  as  to  the  residue.  Such  an  ar-r-arrgemerrt  might 
be  mutually  advarrtageous  ;  the  creditor  obtaining  the  use  of  his  money  at  an  earlier 
per-iod,  and  the  debtor  beirrg  relieved  from  futur-e  irrteiest.  The  advantage  to  the 
debtor  is  recogirised  in  pr-actice,  according  to  which  money  due  on  mortgage  cairnot 
be  paid  off  in  nolentem,  arrd  to  save  interest,  without  six  months'  notice. 

The  plea  does  not  shew  any  mistake  of  fact  as  to  which  the  defendant  was  without 
the  means  of  knowledge ;  arrd  arr  eri-or  as  to  the  legal  eHect  and  oper-ation  of  the  bond 
would  not  avail  him.  Ihe  alleged  error  arrd  mistake,  therefore,  afi'ord  no  defence  at 
law:  Brisbane  v.  Dacres  (5  Taurrt.  M'i),  iJauscm  v.  lltinuant  {b  Esp.  1^),  Skyring  v. 
Greemvood  (4  B.  &  Cr.  281  ;  6  D.  &  E.  401),  Milnes  v.  Duncan  (6  B.  &  Or.  671; 
9  D.  &  R.  731). 

The  plea  is  also  bad  in  form.  It  is  too  general,  in  not  stating  with  precision 
sufficient  for  the  purposes  of  an  issue,  the  details  of  the  alleged  err-or  or  mistake,  and 
it  is  double,  in  attemptirrg  to  raise  too  distinct  defences ;  the  one,  that  the  debt  which 
is  the  subject  of  this  action  of  assumpsit,  is  secured  by  a  bond  not  yet  due ;  the  other, 
that  the  account  was  stated  erroneously  and  in  mistake. 

Crompton,  contrk.  First,  the  declar-ation  is  bad.  It  shews  no  consideration 
moving  from  the  husband  and  wife  [245]  for  the  promise  to  them.  The  considera- 
tion moves  from  the  husband  only,  yet  the  pr-omise  is  laid  to  both  ;  and  they  are  not 
entitled  to  join  in  the  action,  unless  the  cause  of  action  would  survive  to  the  wife. 
(Com.  Dig.,  Baron  arrd  Feme,  W.,  Holmes  v.  /root^  (referred  to  in  frelkr  v.  Baker,  2  Wils. 
424).  How  can  the  cause  of  action  survive  to  the  wife,  on  a  corrsideration  moving 
from  the  husband  only  ?  This  is  not  a  case  in  which  the  wife  is  the  meritorious 
cause  of  action,  and  in  that  respect  it  is  distinguishable  from  Nurse  v.  ITiUs  (4  Barn. 
ic  Adol.  739 ;  1  Nev.  &  M.  765).  But  further-,  putting  out  of  the  question  the 
relatiorr  of  husband  and  wife,  the  declar-ation  is  bad  in  laying  the  accounting  as  made 
by  A.  for  B.  Again,  the  consider-ation  r-aises  the  implication  of  a  pr-omise  to  pay  on 
request,  and  does  not  support  a  promise  to  pay  at  a  more  distant  period  (see  Brmmi  v. 
Crump,  2  Marshall,  567). 

Secondly,  this  is  a  good  plea  in  confession  and  avoidance.  Though  a  valid  account 
stated  might  arise  on  a  debt  secured  by  deed,  yet  a  parol  promise  cannot  be  good  to 
antedate  the  time  of  payment,  where  nothing  is  due  at  the  time  of  the  accounting. 

As  to  the  objections  of  form,  the  allegation  of  error  and  mistake  is  a  mere  conclu- 
sion of  fact,  arrd  not  a  sub.stantive  arrswer  to  the  declar-ation,  and  therefore  is  not 
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to  be  impugned  for  not  sufficiently  shewing  the  mistake,  nor  as  rendering  the  plea 
double. 

J.  Henderson,  in  reply.  Nurse  v.  Wills  (4  Barn.  &  Adol.  739  ;  1  Nev.  &  M.  765), 
artirraed  on  error  (1  Ad.  &  Ell.  6-5),  affords  a  direct  authority  in  favour  of  this  declara- 
tion. The  wife  could  not  state  an  account,  but,  for  the  purposes  of  a  joint  action,  the 
husband  might  well  state  an  account  for  both.  So,  in  Surse  v.  JVilh,  the  wife  could 
neither  contract  for  the  forl)earance  there  agreed  for,  nor  forbear,  and  both  the  promise 
and  the  performance  enured  in  law  as  the  acts  of  the  husband  alone  ;  yet  the  consider- 
[246]-ation  was  held  sutKcient  to  support  an  action  by  both.  [Parke,  B.  In  Nurse 
V.  Hills  the  forbearance  was  past,  and  being  an  act  done,  was  a  good  consideration, 
though  perhaps  the  contract  might  not  have  been  obligatory,  nor  the  consideration  a 
good  one,  if  executory.]  In  the  present  case  the  debt  was  due  to  the  wife  dum  sola, 
and  without  that  debt  there  could  have  been  no  cause  of  action.  She  is  therefore  the 
meritorious  cause  of  action,  and  so  must  be,  or  at  least  may  be  joined  as  a  co-plaintiff: 
Drew  V.  Thome  (Alleyne,  72),  Pratt  v.  Tat/lor  (Cro.  Eliz.  61),  Fhilliskirk  v.  Pluckwell 
(2  M.  ik  Sel.  393),  Nurse  v.  IFills.  [Lord  Abinger,  C.  B.  The  declaration  states  that 
the  money  remained  unpaid  at  and  after  the  intermarriage  of  the  parties,  but  does  not 
state  that  the  money  remained  unpaid  at  the  time  of  the  accounting.]  The  stiitement 
of  a  mutual  account  necessarily  implies  the  continued  existence  of  the  debt,  and  the 
objection  suggested,  even  if  available  on  special  demurrer,  is  cured  by  pleading  over. 
It  is  not  to  be  presumed  that  the  debt  alleged  had  been  satisfied,  and  such  a  presumption 
is  excluded  by  the  allegation  that  an  account  was  stated  concerning  that  debt,  and 
that  on  such  account  a  balance  was  due  to  the  plaintiffs.  If  the  statements  in  the 
declaration  be  true,  the  debt  must  have  remained  unpaid  at  the  time  of  the  accounting, 
for  there  could  not,  properly  speaking,  be  any  accounting  concerning  a  debt  which 
did  not  exist,  nor  could  the  defendant  be  found  indebted  on  the  account  as  alleged, 
in  the  residue  of  the  original  debt,  if  it  did  not  remain  unpaid  at  the  time  of  the 
accounting.  [Parke,  B.  The  promise  that  arises  on  an  account  stated  is  a  promise 
to  pay  on  request,  but  the  promise  laid  in  this  declaration  is  a  promise  to  pay  at  a 
future  day.]  The  promise  laid  not  being  the  promise  implied  by  law,  must,  if  traversed, 
be  proved  ;  and  if  not  traversed,  be  taken  as  an  express  promise,  and  "  expressum  facit 
eessare  taciturn."  The  debt,  the  appropriation  in  [247]  account  of  the  5551.  3s.  lid., 
and  the  accounting,  constitute  a  sufficient  consideration  for  the  promise  stated  to  have 
been  made. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  declaration  is  bad,  for  that  the 
contract  declared  upon  is  not  binding  on  both  parties,  the  consideration  being  executed 
upon  which  the  new  promise  is  attempted  to  be  founded.  The  promise,  it  is  true, 
proceeds  both  on  the  accounting  and  on  the  payment  of  the  5551.  by  the  defendant; 
but  both  those  considerations  are  executed.  The  liability  of  the  defendant  on  the 
account  suited,  would  be  to  pay  the  amount  on  request ;  to  render  him  liable  on 
the  promise  here  alleged,  to  pay  on  a  future  day,  there  ought  to  be  some  new  considera- 
tion. 1  think  it  is  also  questionable,  whether  enough  appears  upon  the  allegations  in 
the  declaration  to  found  any  promise,  inasmuch  as  there  is  no  direct  st;itement  that 
the  money  was  due  at  the  time  of  the  accounting ;  and  I  am  not  prepared  to  say  that 
the  omission  of  the  words  "  then  due  "  is  immaterial.  Again,  it  appears  that  the  5551. 
has  been  paid  to  the  plaintiffs,  which  imports  a  payment  to  the  husband  ;  but  this 
must  be  on  the  wife's  account,  and,  as  far  as  appears,  in  part  of  the  10001.  due  to  her : 
if  so,  this  payment  only  leaves  the  rest  of  the  debt  to  stmd  as  it  did  originally,  and 
can  therefore  furnish  no  consideration  for  the  defendant's  agreement. 

As  to  the  plea,  I  am  inclined  to  think  it  good,  but  it  is  unnecessary  to  decide 
upon  it. 

P.\RKE,  B.  I  concur  in  thinking  that  the  judgment  must  be  for  the  defendant. 
If  it  were  necessary  to  decide  upon  the  validity  of  the  plea,  I  should  be  inclined  to 
say  that  it  is  bad  ;  but,  as  the  Court  are  agreed  that  the  declaration  cannot  be  supported, 
it  is  not  necessary  to  pronounce  upon  the  sufficiency  of  the  plea.  If  the  declaration 
were  upon  an  account  stated  merely,  and  concluded  with  the  promise  implied  by  law, 
the  action  would  be  [248j  properly  brought  by  both  husl)and  and  wi(e,  for  the  nature 
of  the  debt  would  not  be  changed.  But  there  are  several  fatal  objections  to  the 
declaration  as  it  stands ;  Krst,  that  this  is  not  an  account  really  stated,  because  it  is 
not  shewn  that  any  money  was  then  in  arrear  ;  and  the  subsequent  averment  does 
not  supply  the  defect,  because  there  is  no  foundation  laid  for  the  accounting  :  secondly, 
Ex.  Div.  VII.— 4* 


106  BRAYNE   t'.  COOPER  5M.  &W.  219. 

the  pi'omise  as  laid  cannot  be  supported,  because  there  is  no  consideration  for  any 
promise  different  from  that  which  the  law  implies.  The  promise  which  arises  in  law 
upon  an  account  stated,  is  to  pay  on  request,  and  any  other  promise  is  nudum  pactum, 
unless  made  upon  a  new  consideration.  At  the  time  of  the  alleged  promise,  the  party 
is  liable  to  pay  in  prajsenti  on  request;  and  if,  bj'  a  single  promise,  without  fresh 
consideration,  there  can  be  a  contract  for  future  payment,  the  Statute  of  Limitations 
may  be  defeated  by  a  mere  verbal  promise  (see  Jmes  v.  Eyckr,  4  M.  &  W.  32).  Any 
promise  to  paj'  money  in  futuro,  which  is  payable  in  pra3.senti,  is  bad,  unless  it  be  on 
a  new  consideration.  The  plaintift  heie  proceeds  on  an  executed  consideration,  which 
constitutes  an  existing  debt,  and  no  such  new  consideration  appears  in  the  present  case. 

Alderson,  B.  If  it  were  necessary  to  give  an  opinion  upon  the  plea,  I  should 
wish  to  take  some  time  to  consider  it ;  but  I  concur  with  the  rest  of  the  Court  in 
thinking  that  the  declaration  is  bad.  The  consideration  is  clearly  executed,  and  the 
promise  which  the  law  implies  thereon  is  to  pay  on  request.  In  order  to  convert  that 
promise  into  a  promise  to  pay  at  a  future  day,  there  must  be  a  new  consideration.  Here 
there  is  none,  and  ou  that  ground  the  dechiration  is  bad.  If  it  were  otherwise,  the 
consequence  would  follow,  that,  as  such  a  promise  may  be  by  word  of  mouth,  the 
Statute  of  Limitations  might  always  be  evaded  without  a  writing. 

[249]  Maule,  B.  I  agree  that  an  executed  consideration  is  no  consideiation  for  any 
other  promise  than  that  which  the  law  would  imply  ;  if  it  were,  there  would  be  two 
co-existing  promises  on  one  consideration.  On  this  ground,  without  adverting  to  the 
objections  raised  to  the  plea,  I  think  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Brayne  v.  Cooper.  Exch.  of  Pleas.  1839. — Words  spoken  of  a  tradesman,  imput- 
ing to  him  that  his  trade  is  maintained  bj'  the  prostitution  of  a  female  employed 
by  him,  are  not  actionable  (although  laid  to  be  spoken  of  him  in  his  trade) ;  unless 
they  can  be  construed  as  imputing  that  he  kept  a  bawdj^-house. 

[S.  C.  9  L.  J.  Ex.  80.] 

Case  for  slander.  The  declaration  stated  that  the  plaintiff  carried  on  the  trade 
and  business  of  a  stay-maker,  to  wit,  at  &c.,  and  that  before  and  at  the  time  of  the 
speaking  and  publishing  of  the  words  by  the  defendant,  he  had  employed  one  Sarah 
Barnes  as  his  servant  and  assistant  in  such  trade,  yet  the  defendant,  contriving  and 
intending  to  injure  the  plaintiff  in  his  said  trade  and  business,  &c.,  in  a  certain 
discourse,  &c.,  falsely  and  maliciously  spoke  of  and  concerning  the  plaintiff  in  his  said 
trade  and  business,  the  several  false,  &c.  words  following :  that  is  to  say,  (inter  alia), 
"  The  business  of  a  staymaker  does  not  keep  him,  but  the  prostitution  of  the  person  in 
the  shop  ;  after  it  is  shut,  it  is  as  bad  as  any  bawdy-house  in  the  town."  Plea,  not 
guilty.  At  the  trial  before  Littledale,  J.,  at  the  last  assizes  for  Sussex,  the  words 
having  been  proved,  the  learned  Judge  left  it  to  the  jury  to  say  whether  they  imputed 
to  the  plaintiff  that  he  kept  a  bawdy-house  ;  stating  his  opinion  to  be,  that  unless 
they  did,  the  action  could  not  be  sustained.  A  verdict  having  been  found  for  the 
defendant, 

Piatt  moved,  in  the  beginning  of  this  term,  for  a  new  trial,  on  the  ground  of  mis- 
direction. It  was  not  necessary,  in  order  to  entitle  the  plaintiff  to  a  verdict,  that  the 
words  should  import  an  imputation  that  the  plaintiff  kept  a  bawdy-houso.  Being  laid 
to  be  spoken  of  him  in  his  trade,  [250]  they  weie  actionable  as  imputing  immorality 
in  his  household,  and  therefore  likely  to  injure  him  in  his  trade.  [Alderson,  B., 
referred  to  Ayre  v.  Craven  (2  Ad.  &  Ell.  1).] 

Cur.  adv.  vult. 

The  judgment  was  delivered  on  a  subsequent  day  by 

Lord  Abinger,  C.  B.  This  was  an  action  for  words  spoken  concerning  the 
plaintiff  in  his  trade  of  a  stay-maker.  The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  words  imputed  to  the  plaintiff  the  keeping  an  impioper  house,  for  which 
he  would  be  indictable  :  the  jury  found  for  the  defendant.  It  appears  to  us  that  the 
words  spoken  did  not  relate  to  the  plaintiff  in  his  business,  and  that  we  cannot  consider 
them  as  used  in  any  other  sense  than  as  a  general  imputation  on  his  moral  conduct. 
There  will  therefore  be  no  rule. 

Eule  refused. 
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Lyon  and  Another  r.  Edward  Holt.  Exch.  of  Pleas.  1830. — To  a  declaration 
by  the  indorsee  of  .a  bill  of  exchange,  alleged  to  have  been  indorsed  by  the 
drawer  to  the  defendant,  by  the  defendant  to  W.,  and  by  \V.  to  the  plaintift',  the 
defendant  pleaded,  that  the  bill  was  indorsed  by  the  defendant  to  H.  for  his 
accommodation,  and  without  consideration  ;  that  H.  indorsed  it  to  W. ;  that  the 
alleged  indorsement  by  the  defendant  to  W.,  in  the  declaration  mentioned,  was 
the  said  indorsement  by  the  defendant  to  H.,  and  by  him  to  \\.  ;  and  that  after 
the  bill  became  due  and  was  dishonoured,  the  plaintiff'  and  H.  stated  an  account 
respecting  this  and  other  dishonoured  bills  on  which  W.  was  liable  to  the  plaintifls, 
and  agreed  to  take  from  B.  renewed  bills  in  lieu  of  them,  and  not  to  press  any 
parties  for  payment  of  the  original  bills  during  the  currency  of  the  latter;  and 
averred  that  the  substituted  bills  were  accordingly  drawn  and  accepted  and 
delivered  to  the  plaintiff  without  the  defendant's  knowledge  or  consent,  and  that 
the  plaintiff  gave  time  thereb}^  to  the  parties  in  the  original  bills.  At  the  trial, 
the  agreement  alleged  in  the  plea  was  proved  in  substance,  but  it  appeared  that 
H.  did  not  indorse  the  bill  to  \V.  : — Held,  that  this  indorsement  was  a  material 
part  of  the  defence,  since,  unless  H.  was  a  party  liable  on  the  bill,  the  agreement 
between  the  plaintiff'  and  H.  was  not  such  a  giving  of  time  as  to  discharge  the 
defendant ;  and  therefore  that  the  plea  was  not  proved,  and  the  plaintiff  was  not 
entitled  to  a  verdict. — Where  a  bill  is  drawn  payable  to  the  order  of  the  drawer 
at  a  particular  place,  semble,  that  a  declaration  against  the  drawer  or  indorser, 
alleging  a  presentment  generally,  is  sufficient  after  verdict. 

[S.  C.  2  H.  .t  H.  41.] 

Assumpsit  on  a  bill  of  exchange  for  1001.,  dated  1st  March,  1835,  drawn  by 
AV.  C.  Hobsoii  upon  and  accepted  [251]  by  Thomas  Hynes,  payable  to  the  order  of 
the  drawer  in  London,  three  months  after  date,  indorsed  by  Hobson  to  the  defendant, 
by  the  defendant  to  T.  i\;  H.  F.  Wooster,  and  by  them  to  the  plaintiffs.  The  declara- 
tion alleged  presentment  generally,  not  stating  that  it  was  in  London.  There  was 
also  a  count  on  an  account  stated. 

Plea  to  the  first  count,  that   after    the  making  of   the  bill  of  exchange  in  the 
declaration  mentioned,  to  wit,  on  the   1st  of  March,  183-5,  the  said  bill  of  exchange 
was  indorsed  by  the  defendant  to  certain  persons  other  than  the  defendant,  carrying 
on  business  under  the  style,  firm,  and  description  of   .lohn   Holt   and  Co.,  for  the 
accommodation  and  at  the  request  of  the  said  John  Holt  k  Co  ,  and  that  there  was 
not  at  the  time  of  the  indorsement,  or  at  any  other  time,  any  consideration  whatever 
for  the  last-nienlioned  indoisement  ;  and  that  afterwards,  and  before  the  indorsement 
to  the  plaintiffs  in  the  declaration  mentioned,  to  wit,  then,  the  said  John  Holt  and  Co. 
indorsed  the  said  bill  to  the  said  T.  &  H.  F.  Wooster ;  and  the  defendant  avers,  that 
the  said  alleged  indorsement  by  the  defendant  to  the  said  T.  &  H.  F.  Wooster,  in  the 
dechuation  mentioned,  was  the  said  indorsement  from  the  defendant  to  the  said  John 
Holt  &  Co.,  and  from  the  said  John  Holt  &  Co.  to  the  said  T.  and  H.  F.  Wooster,  in 
this  plea  mentioned  :    and  the  defendant  fui-ther    sa^^s  that    before  the  said  bill  of 
exchange  became  due  and  payable,  to  wit,  on  &c.,  the  same  was  duly  accepted  by  the 
said  Thomas  Hynes,  the  said  drawee  theieof ;  of  all  which  said  several   premises  in 
this  plea  mentioned  the  plaintiff,  to  wit,  then,  had  notice  :  and  the  defeuflant  further 
.says,  that  after  the  saiil  bill  of  exchange  became  due  and  payable,  and  after  the  non- 
payment thereof  by  the  said  acceptor,  to  wit,  on  the  31st  day  of  Decenil)er,  1835, 
the  plaintiffs  were  possessed  a,s  of  tlieir  own  property,  and  were  the  holders  f(jr  value, 
as  well  of  the  said  bill  of  exeiiange  as  of  two  others  overdue  and  dishonoured   l)ills  of 
exchange  on  which  the  said  John  Holt  and  [252]  Co.  weie  liable  to  the  plaintiffs,  aa 
parties  to  the  said  two  last-mentioned  bills  of   exchange  ;  and  thereupon  a  certain 
account  was  had  and  stated  between  the  said  John   Holt  &  Co.  and  the  plaintifl's,  of 
and  concerning  the  amount  due  to  the  plaintitt's,  as  well  upon  the  said  bill  in  the  first 
count  mentioned,  as  upon  the  said  two  other  l)ills  in  this  plea  mentioned  ;  and  upon 
that  accounting,  the  said  amount  was  ascertained  and  agreed  to  be  a  large  sum,  to  wit, 
3971    Is.  ;  and  it  was  thereupon  agreed  by  and  between   the  said  John    Holt  &  Co., 
and  the  plaintiffs,  without  the  knowledge  or  consent  of  the  defendants,  [the  plea  then 
proceeded  to  state  an  agreement  by  John    Holt  and   Co.,  to  accept  and  deliver  to  the 
plaintiffs  in  lieu  of  the  said  three  bills  of  e.whaugo,  three  fresh  bills  at  different  dates 
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for  the  amount  of  them,  with  interest,  and  that  the  plaintiffs  should  deliver  to  them 
the  overdue  bills  when  the  others  were  paid,  and  should  not  press  any  parties  for 
payment  of  the  former  in  the  meantime  :  and  averred,  that  the  substituted  bills  were 
drawn  and  accepted,  and  delivered  to  the  plaintiffs  accordingly,  without  the  knowledge 
or  consent  of  the  defendant :]  and  the  plaiutiffs  afterwards  did  give  time  to  the  parties 
on  the  said  three  bills  of  exchange,  according  to  the  stipulations  aforesaid,  for  a  long 
time,  to  wit,  from  the  day  last  aforesaid  for  two  months,  and  during  all  that  time 
forbore  suing,  pressing  for  payment,  or  having  recourse  to,  any  of  such  parties  as 
aforesaid.     Verification. 

Plea  to  the  second  count,  non  assumpsit. 

Replication  to  the  first  plea,  de  injuria  ;  on  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after  Trinity  Term, 
1838,  the  defendants  gave  in  evidence  a  memoiandum  of  agreement  between  the 
plaintiff's  and  John  Holt  &  Co.,  by  which  his  Lordship  thought  the  plea  was  in 
substance  proved.  It  appeared,  however,  that  the  bill  had  not  in  fact  been  indorsed 
by  John  Holt  [253]  &  Co.,  as  stated  in  the  plea  ;  and  the  plaintiffs'  counsel  contended 
that  this  was  a  material  allegation,  and  must  be  proved  in  older  to  entitle  the 
defendant  to  a  verdict ;  since,  unle.ss  John  Holt  &  Co.  were  parties  to  and  liable  upon 
the  bill,  the  agreement  to  give  time  to  them  could  not  be  a  defence  to  the  defendant. 
Under  his  Lordship's  directions,  a  verdict  was  found  for  the  defendant,  leave  being 
reserved  to  the  plaintiff's  to  move  to  enter  a  verdict  for  the  amount  of  the  bill  and 
interest.     In  the  following  term, 

R.  V.  Richards  obtained  a  rule  nisi  accordingly,  or  for  judgment  nou  obstante 
veredicto;  against  which,  in  Hilary  Term  last, 

Cresswell  and  Crompton  shewed  cause.  The  averment  of  indorsement  by  John 
Holt  &  Co.  is  immaterial.  It  was  proved  that  the  bill  passed  through  Holt  &  Co.  to 
Messrs.  VVooster,  to  whom  therefore  they  were  liable.  A  valid  contract  was  proved, 
the  effect  of  which  was  to  give  time  to  the  acceptor :  nothing  appears  in  the  books 
to  shew  that  the  contract  must  be  with  him.  [Lord  Abinger,  C  B.  Could  the 
acceptor  have  set  up  that  contract,  being  no  party  to  it  ?]  The  plaintiffs  could  not 
have  sued  the  acceptor  immediately,  in  breach  of  their  cc'ntract.  Time  is  given  to  the 
acceptor,  on  a  contract  which  binds  the  plaintiffs  ;  their  right  of  action  on  those  bills 
is,  therefore,  suspended.  [Lord  Abinger,  C.  B.  That  is  the  question  ;  whether,  if 
the  action  were  against  Hynes,  who  is  no  party  whatever  to  this  transaction,  he  could 
set  it  up.  If  he  were  an  accommodation  acceptor,  perhaps  he  might,  but  not  when  he 
is  an  acceptor  for  value ;  the  plaintiffs  would  recover  against  him,  but  for  the  benefit 
of  Holt  &  Co.,  who  made  the  bargain  with  them.]  They  would,  at  all  events,  be 
precluded  in  equity  from  suing.  [Lord  Abinger,  C.  B.  I  do  not  admit  that ;  how 
can  the  acceptor  be  relieved  from  paying,  because  there  is  an  agreement  between 
other  [254]  parties  to  give  time  to  him  ?  it  is  res  inter  alios  acta.  Could  the  acceptor 
give  evidence  of  a  judgment  against  Holt  &  Co.,  in  discharge  of  the  bill  I  If  not, 
neither  could  he  of  such  an  agreement.]  Being  made  for  his  benefit,  he  may  assent 
to  and  ratify  it. 

Richards,  contra.  When  time  is  given  to  any  of  the  parties  to  a  bill,  subsequent 
indorsees  are  discharged,  and  for  this  reason,  because  otherwise  the  agreement  to  give 
time  would  be  violated,  by  their  suing  the  parties  to  whom  time  is  given  ;  Claridge  v. 
Dalton  (4  M.  &  Sel.  226),  Englhh  v.  ^Darleu  (2  Bos.  &  P.  62) ;  but  the  rule  goes  no 
further.  There  is  nothing  shewn  here  to  dischai-ge  the  acceptor.  The  plea  ought  at 
least  to  have  stated  specifically  that  the  agreement  was  made  for  the  benefit  of  H^'nes, 
and  that  he  adopted  it.  [Lord  Abinger,  C.  B.  I  thought  at  the  trial  that  the 
plea  was  bad,  because  it  did  not  aver  that  the  drawer  or  acceptor  had  notice  of  the 
agreement;  but  I  certainly  was  disposed  to  think  the  indorsement  hy  Holt  &  Co. 
immaterial.  The  question  seems  to  be,  whether  the  law  does  not  presume  a  party's 
acceding  to  a  contract  made  for  his  benefit,  until  the  contrary'  be  shewn  ;  and  there  is 
a  class  of  cases,  of  which  Atkin  v.  Barwkk  (1  Str.  1G5)  is  the  principal,  which  rather 
seems  to  support  Mr.  Crompton's  argument  on  this  point.  If  so,  how  is  the  indorse- 
ment by  Holt  &  Co.  material?  Aldei'son,  B.,  referred  to  Hawkshaw  v.  Ihiwlings 
(id.  23).] 

Cre.sswell  then  proceeded  to  contend,  in  arrest  of  judgment,  that  the  declaration 
was  bad,  on  the  ground  that  the  presentment  was  not  stated  to  be  in  London  ;  citing 
GM  V.  Malher  (2  C.  &  J.  254;  8  Bing.  214  ;  1  M.  &  Scott,  387),  Samkison  v.  Bawes 
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(Ba3'l.  on  Bills,  175),  and  Amhrose  [255]  v.  Hopwood  (2  Taunt.  61).  [Parke,  B.  The 
(juestion  is,  whether,  after  verdict,  presentment  to  the  acceptor  would  not  be  taken  to 
mean  presentment  according  to  the  tenor  and  effect  of  the  note.] 

Cur.  adv.  vult. 

On  a  subsequent  day, 

Lord  Abinger,  C.  B.,  said, — In  this  case,  the  Court,  on  consideration,  are  of 
opinion  that  the  plea  was  not  proved,  and  therefore  the  verdict  must  be  entered  for 
the  plaintif}';  and  Mr.  Cresswell  will  have  a  rule  to  shew  cause  why  the  judgment 
should  not  be  arrested. 

Parke,  B.  It  is  clear,  on  looking  at  the  plea,  that  it  proceeds  on  the  principle 
that  the  discharge  of  the  principal  is  the  discharge  of  the  surety  :  but  if  the  averment 
of  the  indorsement  to  Holt  &  Co.  were  struck  out,  the  plea  would  be  only  matter  of 
agreement  with  a  stranger,  and  no  bar — not  accord  and  satisfaction. 

Kule  absolute  to  enter  a  verdict  for  the  plaiiititt". 

The  cause  was  afterwards  settled,  and  the  rule  for  arresting  the  judgment  was  not 
argued. 

RiVis  V.  Watson.  Exeh.  of  Pleas.  1839.— A  rent>charge  may  be  divided  by  will, 
or  by  deed  operating  under  the  Statute  of  Uses,  so  as  to  make  the  tenant  liable, 
without  attornment,  to  several  distresses  by  the  devisees  or  cestuis  que  use. — 
And  semble,  since  the  statute  4  Anno,  c.  16,  s.  9,  a  rent-charge  may  be  so  divided 
by  a  conveyance  of  any  kind. 

[S.  C.  9  L.  J.  Ex.  67.] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiff  called  the  Garth,  situate 
at  Market  Weightoii,  in  the  county  of  York,  and  spoiling  the  grass,  &c  ,  ifec,  and 
seizing  and  carrying  away,  itc,  two  haystacks  of  the  plain-[256]-tiff.  Tiie  defendant 
pleaded,  first,  not  guilty,  on  which  issue  was  joined  :  secondly,  as  to  all  the  trespasses, 
except  the  carrying  away  and  converting  the  haystacks,  actionem  non  ;  because  the 
defendant  says,  that  before  and  at  the  time  of  the  making  of  the  indenture  of  bargain 
and  sale  hereinafter  next  mentioned,  Francis  Lord  Hawley,  Sir  Charles  Harbord,  Sir 
William  Haward,  Sir  .John  Talbot,  Sir  Robert  Stewart,  and  William  Harbord,  were,  in 
accordance  with  the  provisions  of  two  acts  of  Parliament, — the  one  made  and  passed 
in  the  22nd  Car.  2,  intituled  "An  Act  for  advancing  the  sale  of  fee-farm  rents  and 
other  rents,"  and  the  other  made  and  passed  in  the  22nd  &  23rd  Car.  II.,  intituled, 
"An  Act  for  vesting  certain  fee-farm  rents  and  other  small  rents  in  trustees," — 
seized  in  their  demesne  as  of  fee  of  and  in  a  certain  annual  or  fee-farm  rent  of 
341.  lis.  '2h,A;  reserved,  issuing,  and  payable  out  of  and  for  all  that  manor  of 
Weighton  Underwold,  in  the  said  comity  of  York,  with  its  rights,  members,  and 
appurtenances,  payal)le  at  itc,  with  power,  right,  and  authority  to  them  the  said 
Francis  Lord  Hawley,  &c.,  to  take  a  distress  or  distresses  in  and  upon  the  said 
manor,  and  every  part  thereof,  for  the  said  annual  or  fee-farm  lent,  and  for  such 
part  or  parts  thereof  as  from  time  to  time  should  l)e  in  arrear  and  unpaid  ;  the 
same  power,  right,  and  authority  having  heretofore,  and  befoie  the  date  and  making 
of  certain  letters  patent  by  his  said  late  Majesty  (Chas.  II.),  to  them  the  said 
Francis  Lord  Hawley,  &c.,  of  (amongst  other  things),  the  said  annual  or  fee-farm 
rent,  pertJiined,  together  with  the  said  rent,  to  his  said  late  Majesty.  The  plea  then 
proceeded  to  set  forth  the  following  deeds,  ifec.  deducing  the  title  to  the  fee-farm 
rent : — 

20th  &  21st  December,  1671.  Indentures  of  lease  and  release  between  the  above- 
named  trustees  of  the  one  part,  and  Krasmu.s  Smith  of  the  other  part,  whereby,  in 
consideration  of  61791.  5s.  3id.,  the  trustees,  in  pursuance  of  the  above  acts  of  Parlia- 
ment, and  ill  obedience  to  an  order  of  [257]  the  Lords  Commissioners  of  the  Treasury, 
granted  the  rent  to  the  said  Krasmu.s  Smith  in  fee  : 

9th  May,  1690.  Will  of  the  said  Krasnius  Smith,  whereby  he  devised  the  rent 
to  his  five  younger  sons,  Samuel  Smith,  Hugh  Smith,  Roger  Smith,  Montjigue  Smith, 
and  Henry  Smith,  severally,  and  to  the  heirs  of  their  several  bodies,  subject  to  a 
proviso  that  if  any  of  them  should  die  without  such  issue,  the  .share,  portion,  and 
interest  of  the  son  so  dying  should  go  to  the  survivor  or  survivors  of  them,  and  the 
heirs  of  their  or  his  respective  bodies  or  body  : 
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1st  September,   1691.     The  said   Erasmus    Smith    died  seised    of    the  said  rent, 
without  altering  the  said  devise  thereof,   leaving  his  said   five  younger   sons  him 
surviving,  whereof  they  became  seised  of  the  rent  as  tenants  in  tail  as  aforesaid  : 
1st  December,  1691.     Death  of  Roger  Smith  without  issue  : 

3rd  and  4th  June,  1724.  Indentures  of  lease  and  release  between  the  said  Samuel 
Smith  and  Hugh  Smith  of  the  one  part,  and  Thomas  Fell  of  the  other  part,  whereby 
they  granted  to  Fell  their  two  fourths  of  the  rent  in  fee,  to  the  intent  that  he  might 
become  tenant  to  the  praecipe  for  the  purpose  of  suffering  a  recovery  thereof,  to  enure 
to  the  use  of  the  said  Samuel  Smith  and  Hugh  Smith,  as  tenants  in  common  in  fee  : 
Trin.  Term,  10th  Geo.  1.     Recovery  suffered  accordingly. 

The  plea  then  proceeded  to  deduce  the  title  to  these  two  fourth  parts  of  the  rent, 
through  several  other  settlements  and  wills,  until  they  became  vested  in  John  Smith 
Barry  for  life  :  it  then  averred  that  the  said  two  fourth  parts  of  the  said  rent  were 
duly  answered  and  paid  for  the  space  of  three  years,  within  the  space  of  twenty  years 
next  before  the  first  day  of  the  session  of  Parliament  of  the  first  year  of  Geor-ge  the 
Second,  1727  :  and  that  the  said  close  in  which,  &c.,  in  the  first  count  of  the  declara- 
tion mentioned,  during  all  [258]  the  time  in  the  plea  aforesaid  and  in  the  declai-ation 
mentioned,  was  and  is  part  and  parcel  of  the  said  manor  of  Weighton  Underwold,  in 
the  county  of  York :  and  because  at  the  said  time  when  &c.,  in  the  declaration  men- 
tioned, there  was  due  and  in  arrear  to  the  said  J.  S.  Barry,  the  sum  of  431.  4s.  of  the 
said  two  fourth  paits  of  the  said  rent,  for  three  years  next  before  Lady-day  then  past, 
the  defendant,  by  his  authority  and  command  &c ,  [justifying  the  trespasses  as  bailiff 
of  the  said  John  Smith  Barry,  as  a  distress  for  arrears  of  the  rent  due  to  him]. 
Verification. 

There  were  other  pleas  which,  in  like  manner,  deduced  the  title  (subsequent  to 
the  death  of  Roger  Smith),  to  the  other  two  undivided  fourth  parts  of  the  same  rent, 
and  justified  the  trespasses  under  the  parties  i-espectively  entitled  thereto. 

To  each  of  these  special  pleas  the  plaintiff  demuried  specially.  The  points  of 
demurrer  stated  were  (amongst  others),  that  the  pleas  do  not  any  of  them  shew  the 
nature  and  origin  of  the  fee-farm  rent  in  the  pleas  mentioned,  nor  the  commencement 
of  the  title  thereto,  noi-  how  or  when  the  locus  in  quo  became  chai-ged  and  chargeable 
with  the  said  rent :  also  because  the  several  distresses  appear  to  have  been  made  for 
divided  aliquot  parts  of  the  said  rent,  which  is  an  entire  rent,  and  no  power  so  to 
distrain  is  shewn  in  the  said  pleas,  or  any  of  them  :  also  that  it  is  not  alleged  by  the 
said  pleas,  or  any  of  them,  when  and  how  the  said  rent  vested  in  his  said  late  Majesty  ; 
also  that  the  first  averment  i)i  the  first  plea  contained,  and  which  is  incorporated  by 
reference  thereto  with  the  other  pleas,  as  to  the  seisin  of  Francis  Lord  Hawley  and 
others,  is  infoi'mal,  as  it  attempts  to  put  in  issue  matter  of  law,  and  no  single  or 
sufficient  issue  of  fact  can  be  taken  or  raised  thereon  ;  and  also  that  it  is  not  alleged, 
nor  does  it  appear  in  or  by  the  said  pleas,  or  any  of  them,  with  sufficient  certainty, 
in  what  matiner  the  person  or  persons  originally  granting,  reserving,  or  creating  the 
said  rent,  had  [259]  power  to  charge  the  said  close  of  the  plaintiff,  in  which,  iVc,  with 
the  payment  of  the  same,  &c.,  &c.  Joinder  in  demurrer. 
The  case  was  argued  in  Hilary  Term,  1838,  by 

Cresswell,  in  support  of  the  demurrer.  There  are  several  objections  to  the  pleas. 
First,  they  do  not  state  that  the  trustees  were  seised  of  the  rent  by  virtue  of  the  acts 
of  Parliament  mentioned  in  the  pleas,  but  only  in  accordance  with  those  acts.  The 
defendant,  therefore,  does  not  plead  the  acts  of  Parliament  as  vesting  any  title  in  the 
trustees,  which  could  be  derived  from  them  to  the  parties  under  whom  the  defendants 
claim.  [Parke,  B.  We  know  fiom  the  acts  of  Parliament  that  the  trustees  were 
seised  by  virtue  of  letters  patent :  it  was  not  necessary,  therefore,  to  say  that  they 
were  seised  by  virtue  of  the  statutes,  which  they  were  not,  but  under  letters  patent 
from  the  Crown.  ]  Secondly,  the  pleas  do  not  state  that  the  rent  was  issuing  or 
payable  out  of  the  lands  on  which  the  distress  wa.=  made,  or  any  particular  lands 
within  the  manor,  but  out  of  the  manor  itself.  And  the  only  averment  as  to  the 
close  in  question  is,  that  it  was  during  all  the  time,  &c.,  parcel  of  the  manor.  It  is 
not  alleged  that  it  was  parcel  of  the  demesne  lands  of  the  manor,  or  that  it  was  parcel 
of  the  manor  chargeable  with  the  rent.  The  right  to  distrain  cannot  extend  beyond 
the  lands  out  of  which  the  rent  issues.  In  one  sense,  all  the  lands  within  a  manor 
are  parcel  of  the  manor :  copyholds  are  in  law  parcel  of  the  manor,  the  freehold  being 
in  the  lord.     Suppose,  then,  the  plaintiff  traversed  the  averment  that  the  close  in 
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question  is  parcel  of  the  manor  ;  and  it  appeared  that  it  was  part  of  a  copyhold 
tenement  within  the  ambit  of  the  manor:  that  would  in  terms  satisfy  the  allegation 
in  the  plea.  [Parke,  B.  Would  it  not  be  intended  to  mean  parcel  of  the  demesne 
lands  of  the  manor?]  If  that  be  the  legal  construction,  the  plaiiitift'  might  safely  rest 
upon  a  simple  traverse  of  the  averment ;  [260  i  but  it  is  apprehended  that  copyhold 
lands  within  the  manor  are  equally  parcel  of  the  manor.  [Lord  Abinger,  C  B.  You 
say  a  rent  issuing  out  of  a  manor  issues  only  out  of  the  lord's  rights  in  the  manor.] 
Yes.  The  plaintiff'  must  therefore  admit  the  first  allegation,  that  the  rent  issues  out 
of  the  manor  ;  and  traversing  the  other,  viz.,  that  the  close  of  the  plaintiff  is  parcel 
of  the  manor,  will  fail  on  its  being  ])roved  to  be  a  copyhold  within  the  manor. 
[Parke,  B.  The  question  is,  whether  we  are  not  to  intend  that  the  word  "manor" 
is  used  in  the  .same  sense  in  both.]  Then  the  plaintift^  is  entitled  to  construe  both  in 
the  narrower  sense,  and  the  defendant  fails  for  want  of  an  averment  that  the  close  is 
copyhold  land  liable  to  the  rent.  I  he  defendant  is  bound  to  make  out  a  paramount 
title  by  distinct  averment.  [Parke,  B.  The  rent  is  charged  upon  all  the  manor,  and 
every  part  and  parcel  of  it;  if  the  plaintiff's  estate  is  part  of  the  manor,  it  is  charged 
on  that.  The  defendant  must  prove,  under  this  allegation,  if  traversed,  that  it  issues 
out  of  everything  which  was  parcel  of  the  manor  in  the  time  of  Charles  II.  |  It  is 
submitted,  that  "the  manor"  does  not  import  everything  which  is  parcel  of  it,  but 
only  the  demesne  lands  and  services.  In  common  parlance,  it  is  said  that  the  lord 
is  seised  of  a  manor  and  of  every  part  of  it,  though  there  are  copyholds  granted  out. 
It  is  clear  that  a  copyholder  could  not  be  atlected  by  the  part  of  a  rent-charge  b}'  the 
lord.     Com.  Pig.  Copyhold,  Q.  4. 

I  hir-dly,  the  rent-charge  could  not  be  divided  as  alleged  in  the  plea,  so  as  to  render 
the  land  liable  to  several  distresses.  The  efi'ect  of  the  old  cases  is,  that  uidess  the 
tenant  be  a  party  concurring  in  the  multiplication  of  the  distresses,  it  cannot  be 
imposed  upon  him  by  the  act  of  the  grantee  of  the  rent-charge.  It  is  different  in  the 
case  of  a  rent-service,  because  that  is  of  common  right  (Co.  Lit.,  142  a.  ;  148  a.) :  it 
has  therefore  been  held  that  it  may  be  apportioned,  and  that  [261]  the  tenant  is 
compellable  to  attorn  to  the  several  parties  among  whom  it  is  divided.  Hut  it  is  not 
80  with  regard  to  a  rent-chai-ge,  which  is  called  by  Littleton  a  rent  'not  of  common 
right"  (sect.  217),  and  is  therefore  not  apportionable  at  common  law  by  the  act  of  the 
part}' ;  atrd  if  divided,  the  power  of  distress  is  gone,  without  attornment  by  the 
tenant  (sect  2"22  ;  see  Co.  Lit.,  148  a.).  [Parke,  B.  It  seems  to  be  doubtful,  whether 
a  fee-farm  rent  of  this  kind  be  a  rent-char-ge  or  a  rent-service  ;  see  Mr-.  Har-gr'ave's 
note  to  Co.  Litt.,  144  a.  You  argue  it  as  if  it  were  clearly  a  r-ent-charge]  It  is  for 
the  defendant  to  make  out  clearly  that  it  was  a  rent  to  which  the  distress  was  irrcidcnt. 
The  old  cases  lay  it  down,  that  after  a  distr-ess  under  which  enough  might  have  been 
taken  to  satisfy  the  rent,  the  party  cannot  distrain  again  for  the  residue :  Moor'e,  7  ; 
Anon.,  Cro.  Eliz.  13.  And  the  case  is  much  stronger  against  a  severance  than  against 
an  apportionment  of  rent ;  by  the  former  the  tenant  gains  nothing ;  he  is  not 
exonerated  from  airy  part  of  the  rent,  and  yet  is  to  be  made  liable  to  sevei'al  distresses. 
Accordingly,  it  is  laid  down  in  Br-o.  Alir-.,  Distresse,  60,  that  where  the  rent  is  severed 
by  the  act  of  the  party,  the  teirant  shall  rrot  bo  liable  to  several  distresses.  The  same 
doctrirre  is  stated  in  the  Year  Book,  9  H.  6,  13  :  iir  Co.  Litt.  148  a.  ;  Gilb.  orr  Kents, 
164;  L'oll  V.  Oshorn  (Hob.  2.5),  aird  If'ullon  v.  Shirt  (Cro.  Eliz.  742);  nor  is  atry  dis- 
tinction made  between  a  severance  by  coirveyance  and  by  devise.  The  same  r-eason 
applies  to  both,  that  the  tenant  is  trot  to  be  burthened  by  the  division  of  the  power  of 
distress,  urrless  he  was  hinrself  a  coircui'ring  party.  ( Parke,  B.  In  liae.  Abr-.  Rent,  M., 
it  is  laid  down,  that  "if  A.,  possessed  of  a  ter'm  for  twenty  years,  leases  it  for  ten 
years,  rcservirrg  301.  rent,  aird  afterwards  devises  201.  of  the  rent  to  each  of  his  three 
sons,  equally  to  be  divided,  this  is  a  good  devise,  arrd  each  of  the  .sons  shall  have  an 
action  of  debt  for  his  third  part,  though  the  reversion  remairrs  [262]  entire  ;  for  there 
is  nothing  iir  the  natui-e  of  the  thing  to  hinder  such  a  division  or  apportionment;  and 
if  the  tenairt  omits  to  pa}'  the  rent,  the  several  actions  are  a  mischief  which  he  brings 
upon  himself."]  At  all  events,  all  the  devisees,  thorrgh  eirtitled  to  the  rent  as  tenants 
in  common,  ought  to  join  in  one  distress.  Perhaps,  however,  it  would  bo  considei'ed 
that  the  devise  of  the  rent-charge  would  be  good,  but  the  mode  of  enjoymerrt  by 
distress  void. 

The  remaining  question  is,  what  is  the  operation  of  the  stat.  4  Anne,  c.  16,  s.  9, 
upon  the  ease.     If  the  devise  could  not  be  made  before  the  statute,  so  as  to  sever  the 
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distress,  and  the  tenant  was  not  compellable  to  attorn,  the  statute  can  make  no 
difference.  Its  object  was  nierelj'  to  simplify  the  remedy,  where  the  party  had  the 
legal  right  before ;  to  give  rights  without  attornment,  which  might  have  been  attained 
before  by  compelling  an  attornment. 

Hoggins,  for  the  defendant.  The  first  objection  taken  to  the  plea  has  been  already 
disposed  of  by  the  Court.  "With  regard  to  the  second,  the  plaintiff  might  have 
traversed  the  seisin  in  manner  and  form  as  alleged  in  the  plea,  i.e.  with  a  power  of 
distress  "upon  the  manor  and  every  part  thereof."  The  only  important  point  is  that 
as  to  the  severance  of  the  rent. 

The  Stat.  22  Car.  2,  c.  6,  s.  8,  enables  the  grantees  of  crown  rents  to  sue  for  and 
recover  the  same  by  such  and  the  like  ways  and  means,  whether  by  distraining  or 
otherwise,  as  the  Crown  might  have  recovered  them.  An  assignee  of  the  whole  of 
this  rent  would,  therefore,  clearly  be  entitled  to  recover  it  as  if  it  were  still  in  the 
hands  of  the  Crown  :  and  the  question  is,  whether  the  assignee  of  a  portion  of  it  by 
devise  may  not  do  so  also.  It  does  not  appear  on  the  face  of  this  plea,  that  there  has 
ever  been  any  grant  of  the  rent  or  any  part  of  it ;  but  that  it  has  passed  only  by 
devise  and  descent.  Now,  on  the  devise  of  a  rent-charge,  no  attornment  at  all  by  the 
tenant  is  necessary:  Com.  [263]  Dig-,  Attornment  (L.);  Co.  Litt.  323;  Moore,  281  ; 
because  a  devisee  has  no  power  to  compel  an  attornment.  In  C'olborne  v.  Wright 
(2  Lev.  239),  it  was  expressly  held,  that  by  conveyance  of  devise,  or  fine  to  uses,  a 
rent-charge  may  be  divided  without  the  a.ssent  or  attornment  of  the  tenant,  and  so  as 
to  make  him  liable  to  several  distresses,  because  his  assent  or  attornment  is  not 
necessarj'  to  the  perfection  of  those  conveyances.  In  Cruise's  Dig.,  tit.  Rents,  ch.  3, 
(vol.  3,  p.  202),  it  is  even  said — "  Now  the  necessity  of  an  attornment  is  taken  away  ; 
but  still  a  division  or  apportionment  of  a  rentrcharge,  by  a  conveyance  of  part  of  it  to 
a  stranger,  is  held  good."  The  same  reasoning  which  is  now  directed  against  the 
division  of  a  renfrcharge  was  once  applied  to  a  rent-service,  but  has  in  process  of  time 
been  abandoned  as  to  that ;  and,  in  Coliarne  v.  JFright,  the  Court  extended  the  same 
reason  on  which  it  was  abandoned  as  against  a  rent-service,  to  the  case  of  a  rent-charge. 
But  further,  it  is  alleged  in  the  plea,  that  the  rent,  after  its  severance,  was  duly  paid 
for  the  space  of  thiee  years  within  twenty  years  next  before  the  first  Parliament  of 
George  II.  ;  that  would  supply  the  want  of  an  attornment,  even  if  it  were  necessary, 
under  the  statute  of  Anne.  I  hat  averment  was,  indeed,  introduced  into  the  plea,  in 
order  that  the  defendants  might  have  the  benefit  of  the  stat.  4  Geo.  2,  c.  28,  s.  5,  in 
case  this  were  deemed  to  be  a  rent-seek. 

But,  in  truth,  this  is  a  rent-service,  as  appears  from  Mr.  Hargrave's  note  to  Co. 
Litt.  144  a.,  already  referred  to;  and  the  note  to  Biadlmri/  v.  Jl'ru/ht  (Dougl.  267  a.), 
where  many  authorities  are  cited  to  shew,  that  where  there  is  tenure  in  fee-farm,  the 
rent  is  rent-service  ;  although,  where  there  is  a  lease  in  fee-farm  since  the  statute  of 
quia  emptores,  theie  may  be  a  fee-farm  rent  which  is  not  a  rent-service.  Now,  this 
rent  might  have  been  granted  by  the  ("rown  either  before  or  since  the  statute  of  ijuia 
emptores  :  the  [264]  Crown,  being  seised  of  all  the  lands  within  the  realm,  might  put 
any  part  of  its  land  to  farm  in  fee  for  .services.  If,  then,  this  be  a  rent-service,  it  is 
clear  that  the  grantee  or  assignee  might  devise  it,  and  the  devisees  would  be  clothed 
with  the  right  of  distress  :  if  it  be  a  rent-charge,  it  is  submitted  that,  upon  the 
authorities  already  cited,  the  same  right  attaches  to  it ;  but  even  if  by  the  severance 
the  power  of  distress  has  been  lost  or  suspended,  then  it  is  a  rent-seek,  and  falls 
within  the  remedy  given  by  the  4  Geo.  2,  c.  28,  s.  5. 

Cresswell,  in  reply.  The  argument  founded  on  the  statute  of  4  Geo.  2,  c.  28, 
cannot  help  the  defendant,  because  the  date  of  the  severance,  as  alleged  in  the  plea, 
is  immaterial,  and  there  is  no  averment  that  it  was  antecedent  to  the  statute.  Nor  is 
it  alleged  that  the  payment  of  rent  was  by  any  party  under  whom  the  pbuntiff  claims 
title.  The  statute  was  meant  to  operate  only  upon  parties  who,  bj'  their  previous  act 
of  payment,  had  admitted  the  rent  to  be  due  from  them.  If  the  rent  originally  issued 
out  of  Whiteacre  and  Blackacre,  and  were  severed,  could  an  attornment  hy  the  tenant 
of  Blackacre  supply  the  necessity  of  an  attornment  by  the  tenant  of  Whiteacre?  A 
rent-charge  would  not  become  a  rent-seek  within  the  act,  merely  by  losing  its 
incident  of  distress :  the  statute  evidently  points  at  rents  to  be  subsequently 
created.  Again,  it  is  argued  that  a  severance  by  devise  is  good,  without  attorn- 
ment, because  the  devisee  could  not  compel  an  attornment :  that  is  arguing  in  a 
circle.     The  attornment,  in  case  of  severance  by  devise,  is  not,  as  in  the  case  of  a 
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grant  of  the  land,  an  acknowledgment  of  a  tenancy  ;  it  is  the  assent  of  the  tenant  to 
the  act  whereby  he  is  subjected  to  several  rents.  In  Culhorne  v.  Wriijht,  the  whole 
rent  was  vested  in  one  person  at  the  time  of  action  brought.  Bradbury  v.  JFright  is 
an  express  authority  to  shew  that  [265]  distress  is  not  incident  to  a  fee-farm  rent  as 
such,  unless  the  case  be  brought  within  the  statute  4  Geo.  2,  c.  28,  s.  5. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  last  Michaelmas  Term  by — 

Lord  Abinoer,  C.  B.  This  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintifl''s  close,  and  taking  his  goods.  There  were  five  special  pleas.  The  first 
was  a  justification  as  a  distress  for  two  undivided  fourth  parts  of  a  certain  annual  or 
fee-farm  rent,  reserved,  issuing,  and  payable  out  of  and  for  all  that  the  manor  of 
Weighton  Underwold,  in  the  county  of  York. 

The  plea  states,  that  certain  trustees  were,  in  accordance  with  the  provisions  of  the 
22nd  &  23rd  Charles  2,  seised  in  fee  of  the  rent,  with  power  to  take  a  distress  in  and 
upon  the  said  manor,  and  every  part  thereof,  for  the  rent ;  that  these  trustees,  by 
virtue  and  in  pursuance  of  the  acts,  sold  the  rent  to  one  Erasmus  Smith,  who,  by  his 
will,  devised  the  same  to  his  sons  as  tenants  in  common  in  tail,  and  one  fourth  became 
vested,  in  pursuance  of  the  will,  in  each  son.  The  plea  then  deduces  a  title  by  mesne 
conveyances,  in  two  of  these  fourths,  to  John  Smith  Barry,  by  whose  order  the  distress 
was  made ;  and  it  also  avers,  that  the  two  fourths  were  answered  and  paid  for  three 
years  within  the  space  of  twenty  years  before  the  passing  of  the  4  Geo.  2,  c.  28,  and 
that  the  locus  in  quo  was  parcel  of  the  manor. 

The  second  special  plea  deduced  a  title  in  one  fourth  of  two  other  of  the  said  fourth 
shares  to  certain  persons,  who  authorized  the  defendant  to  distrain.  This  one-fourth 
was  created  by  a  deed  operating  by  virtue  of  the  Statute  of  Uses. 

The  third  and  fourth  special  pleas,  in  the  like  manner,  [266J  deduced  a  title,  the 
foimer  to  another  fourth  of  the  two  fourth  shares,  the  latter  to  an  half  of  one-fourth 
of  two  fourths,  similarly  created. 

There  were  special  demurrers  to  each  plea,  which  were  fully  argued. 

The  principal  point  in  the  case  was,  whether  one  tenant  in  common  of  a  rentrcharge 
could  distrain  for  his  undivided  share,  it  being  contended  that,  upon  these  pleadings, 
it  must  be  taken  that  the  rent  in  question  was  a  rent-charge,  at  least  not  a  rent-service, 
which  it  is  admitted  might  be  divided,  so  as  to  leave  a  power  of  distress  incident  to 
each  portion.  And  we  think  that  the  assumption  was  proper;  but  on  a  review  of  the 
authorities,  which  were  very  ably  discussed  at  the  bar,  we  are  of  opinion  that  a  rentr 
charge  may  be  divided  by  the  act  of  the  party,  and  that  the  assignee  of  each  portion 
may  distrain  for  it.  i'hat  it  was  severable  l)y  act  of  law,  was  admitted  to  be  clear: 
and  also  it  was  agreed  that  it  could  be  divided  with  the  attornment  or  express  consent 
of  the  person  chargeable  with  it ;  but  it  was  contended,  that  without  such  attornment  or 
consent  it  could  not  l)e  done,  on  the  ground  that  the  party  would  be  made  liable  to  several 
distresses  for  the  same  rent.  It  has,  however,  been  decided  by  a  majority  of  judges, 
with  reference  to  a  rent-service  disconnected  from  the  reversion,  that  it  might  be 
divided  by  will,  in  the  Cii.se  of  Ardn  v.  IVutkin  (Cro.  Eliz.  637,  651),  though  the  same 
objection  was  stated  ;  hut  it  was  answered,  that  it  was  the  tenant's  own  fault,  and  if 
ho  paid  the  rent,  he  would  avoid  it;  and  it  was  also  said,  that  the  devise  woukl  enure 
without  attornment :  and  a  similar  point  was  decided  by  the  whole  Court,  in  Colliorne 
V.  ll'rKjhl  (2  Lev.  239),  with  respect  to  a  rent-charge:  and  it  was  held,  that  by  the 
conveyance  of  devise,  and  fine  to  uses,  the  rent  might  be  divided  without  the  consent 
or  attornment  of  the  party,  because  his  consent  [267J  is  not  neccssai'y  for  the  perfection 
of  these  conveyances.  It  is  true,  that  the  diviiied  portions  of  the  rent-charge  had 
reunited  in  ■  ne  person,  in  whose  right  the  action  was  brought ;  but  the  case  was  not 
settled  on  that  ground,  liut  on  the  general  proposition  laid  down  by  the  Court,  that 
the  rent  might  be  divided. 

We  think,  therefore,  on  the  authority  of  these  decisions,  tliat  the  rent  was  legally 
divided  in  this  case  by  will,  and  by  deed  operating  under  the  Statute  of  Uses ;  and  as 
attornment,  since  the  st;itute  of  4  Anne,  c.  16,  is  no  longer  necessary  to  the  perfection 
of  any  grant,  we  should  prol)ably  hold  that  the  form  of  the  conveyance  would  not 
make  any  difference.  And  this  view  of  the  case  agrees  with  what  may  be  inferred 
from  Bacon's  Abridgment,  Kent,  M.,  to  have  been  the  opinion  of  Chief  Baron  Gilbert 
on  this  point. 

This  disposes  of  the  main  ground  of  objection.     Other  objections  were  to  the  form 
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of  the  pleas :  one  was,  that  the  rent  is  not  stated  to  have  issued  out  of  all  the  lands 
in  the  manor,  but  onl\'  out  of  the  manor;  and  that  the  close  in  question  is  not  stated 
to  have  been  chargeable  with  the  rent.  VVe  think  the  answer  is,  that  it  is  averred  that 
it  issued  out  of  all  the  manor  ;  that  is,  out  of  all  the  demesne  lands,  and  everything 
else  out  of  which  a  rent  could  issue,  which  was  parcel  of  the  manor  at  the  time  of  the 
alleged  seisin,  including  copyholds,  if  there  were  any  ;  and  the  locus  in  quo  is  also 
averred  to  have  been  parcel  of  the  manor.  Other  objections  were  also  taken  on 
the  argument,  upon  most  of  which  the  Court  intimated  an  opinion  during  the 
discu.ssion. 

We  are  strongly  inclined  to  think  these  objections  are  either  unfounded,  or  not 
properly  pointed  out  by  the  special  demurrer ;  and  therefore  are  disposed  to  give 
judgment  for  the  defendant ;  but  as  the  question  of  fact,  whether  the  land  in  question 
was  actually  chaigeable  with  the  rent,  is  suggested  to  be  one  of  importance  to  the 
[268]  plaintiff,  we  allow  leave  to  withdraw  the  demurrer,  and  to  amend  on  the  usual 
terms,  in  order  that  he  may  take  issue  on  that  fact. 

An  application  was  accordingly  made  by  the  plaintifi'  to  withdraw  the  demurrer 
and  amend.  The  defendant  also  applied  for  an  amendment  of  the  pleas,  by  stating 
that  the  rent  was  issuing  and  payable  out  of  the  demesne  lands  of  the  manor  and 
that  the  plaintiff,  during  the  time  when  the  arrears  of  rent  acciued  due,  was  seised 
of  and  occupied  lands,  part  and  parcel  of  the  said  demesne  lands  of  the  manor.  The 
pleas  having  been  amended  accordingly,  the  plaintiif  then  filed  a  replication  to  each 
of  them,  stating,  that  the  said  manor,  therein  respectively  mentioned,  from  time 
immemorial  hath  been  called  and  known  by  the  name  of  Weighton-with-Skipton,  and 
that  the  said  close  in  which  &c.,  in  the  declaration  mentioned,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  and  long  before  the  said  annual  or  fee-farm 
1-ent  was  reserved,  granted,  or  created,  was  situate  within  and  parcel  of  the  said  manor 
in  the  pleas  mentioned,  and  a  customary  tenement  of  the  said  manor,  demised  and 
demisable  hy  copy  of  the  Court  Rolls  of  the  said  manor,  by  the  lord  of  the  said  manor, 
or  by  his  steward  of  the  court  of  the  said  manor  for  the  time  being,  to  any  person  or 
persons  willing  to  take  the  same  in  fee-simple  or  otherwise,  at  the  will  of  the  lord  of 
the  said  manor,  according  to  the  custom  of  the  said  manor  :  and  that  he,  the  plaintiff, 
before  and  at  the  said  time  when  &c.  in  the  declaration  mentioned,  respectively,  was 
seised  of  the  said  close  in  which  (fee.  in  his  demesne  as  of  fee  at  the  will  of  the  lord 
of  the  said  manor,  to  wit,  the  most  noble  William  Spencer,  Duke  of  Devonshire, 
then  being  lord  of  the  said  manor,  according  to  the  custom  of  the  said  manor  ;  and  that 
he,  the  plaintiff,  being  so  seised,  and  the  customary  [269]  tenant  of  the  said  close  in 
which  &c.,  at  the  said  times  when,  &c.,  respectively,  was  possessed  of  the  said  goods 
and  chattels  in  the  declaration  mentioned,  as  of  his  own  proper  goods  and  chattels,  then 
being  in  and  upon  the  said  close  in  which  &c. — Verification. 

'I'o  these  replications  the  defendant  demurred  specially  ;  assigning  as  cause  of 
demurrer,  (amongst  others),  "  that  although  the  replication  does  not  profess  to  traverse, 
yet  neither  does  it  sufficiently  confess  and  avoid,  the  pleas,  or  any  or  either  of  them  ; 
inasmuch  as  each  of  the  pleas  shews  in  the  defendant,  at  the*  said  time  when  &c.  in 
such  plea  mentioned,  a  right  to  take  a  distress  for  the  arrears  in  such  plea  also 
mentioned,  in  all  and  every  closes  and  close  in  the  seisin  and  possession  of  the  plaintiff, 
wheresoever  situate ;  and  in  the  replication,  the  plaintiff  confesses  that  at  the  time 
when  &c.,  he  was  seised  and  in  possession  of  the  close  in  which  &c."  The  plaintiff 
joined  in  demurrer,  and  the  case  was  set  down,  and  stood  in  the  paper  for  argument 
during  Hilary  Term.  Subsequently,  however,  the  plaintiff  obtained  leave  to  withdraw 
the  replications,  and  took  issue  upon  the  averment  in  the  pleas,  that  the  close  in 
question  was  parcel  of  the  demesne  lands  of  the  manor. 

End  of  Easter  Term. 
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[270]     Reports    of    Cases    Argued   and    Determined    in    the    Courts    of 
Exchequer  and  Exchequer  Chamber,  Trinity  Term,  2  Victori.^. 

Watkins  v.  Lee.  Exch.  of  Pleas.  1839. — In  case  for  a  malicious  arrest,  the 
declaration  averred  that  the  defendant  did  not  prosecute  his  suit,  but  voluntarily 
suftcred  the  same  to  be  di.scontinued  for  want  of  prosecution  thereof,  and  there- 
upon it  was  considered  by  the  Court,  that  the  defendant  should  take  nothing  by 
his  writ.  The  defendant  pleaded  not  guilty  : — Held,  that  the  averment  of  the 
discontinuance  of  the  suit  was  a  material  allegation,  which  the  defendant  should 
have  tJiken  issue  upon  by  his  plea,  and  that,  not  having  done  so,  the  discontinuance 
was  admitted  on  the  record. — The  plea  of  not  guilty,  in  such  a  case,  merely  puts 
in  issue  the  wrongful  act,  viz.  the  malicious  arrest  without  probable  cause. — Qusere, 
whether  the  averment,  that  the  plaintiff  suflTered  the  suit  to  be  discontinued, 
is  proved  by  the  production  of  the  rule  to  discontinue,  and  proof  of  payment 
of  the  costs  thereon,  without  proof  of  the  judgment  of  discontinuance. 

[S.  C.  7  Dowl.  P.  C.  498 ;  8  L.  J.  Ex.  266  ;  3  Jur.  484.] 

Case  for  a  malicious  arrest.     Plea,  Not  guilty. 

The  declaration  averred,  that  the  defendant  did  not  prosecute  his  suit,  but 
volunt;trily  suffered  the  same  to  be  discontinued  for  want  of  prosecution  thereof,  and 
thereupon  it  was  considered  by  the  Court  that  the  defendant  should  take  nothing  l)y 
his  writ. 

To  prove  this  allegation,  the  plaintiff  at  the  trial  proved  a  rule  to  discontinue,  and 
that  the  defendant  had  paid  the  costs  of  the  discontinuance.  Jervis  ol)jected  that 
this  did  not  prove  the  judgment  of  discontinuance,  upon  which  [271]  Parke,  B., 
allowed  the  plaintitf  to  amend,  and  saved  the  point  whether  a  rule  to  discontinue  on 
payment  of  costs,  was  a  sufficient  termination  of  this  suit  to  enable  the  plaintiff' to  sue 
for  a  malicious  arrest. 

Jervis  now  moved  for  a  nonsuit  on  the  point  reserved.  No  action  for  a  malicious 
arrest  can  be  maintained  until  the  prior  suit  is  finally  terminated.  For  this  purpose 
a  rule  to  discontimie  is  not  enough,  even  though  acted  upon  by  payment  of  costs.  In 
Brisiow  V.  lleywood  (4  Campb.  214;  1  Stark.  N.  P.  48),  it  was  decided  to  be  sufficient, 
but  the  case  went  off'  upon  another  point,  and  no  opportunity  was  afforded  of  reviewing 
that  decision.  In  Brandt  v.  Peacock  (I  B.  &  Cr.  649  ;  3  D.  &  R.  2),  the  point  arose 
immediately,  but  there  was  there  a  judgment  of  discontinuance,  and  if  the  rule  had 
there  been  deemed  to  be  sufficient,  much  discussion  would  have  been  saved.  In 
Fanslum'  v.  ILurd  (I  M.  it  P.  191),  it  was  decided  that  the  first  action  must  be  legally 
detcrmi?ied,  and  in  Dnimmond  v.  I'iqou  (1  Bing.  N.  C.  114;  4  M.  &  Scott,  2.37), 
(Jaselee,  J.,  said  that  a  rule  for  a  discontinuance  is  not  evidence  to  shew  that  the 
action  has  been  discontinued  ;  there  must  be  a  judgment  of  discontinuance.  If  this 
would  do,  a  rule  for  judgment  as  in  case  of  a  nonsuit  would  have  the  like  effect. 
[Lord  .\binger,  C.  B.  How  docs  the  question  arise  upon  this  record?]  In  Jlrummond 
v.  Pi;/'ni,  that  point  was  raised,  but  not  decided.  In  truth  it  is  a  doubtful  question 
upon  the  construction  of  the  late  rules.  The  plea  of  not  guilty  operates  as  a  denial 
of  the  wrongful  act,  but  not  of  the  facts  stated  in  the  inducement  (U.  G-.,  H.  4,  W.  4). 
The  termination  of  the  suit  is  not  inducement,  but  material  to  the  maintenance  of  the 
action.  The  want  of  it  would  be  cured  by  verdict,  because  it  would  be  presumed  to 
have  been  proved  at  the  trial  (I  Wms.  Saund.  228). 

[272]  Lord  Ahinheu,  C.  B.  As  the  action  cannot  be  maintained  until  the 
former  suit  is  terminated,  the  discontinuance  is  a  material  allegation,  which  the 
defendant  should  h.ive  denied  ;  not  having  done  so,  he  admits  the  di.scontiiuiance. 
The  plea  of  not  guilty  puts  in  issue  merely  the  malicious  arrest  without  probable 
cause. 

AhDERSON,  B.  The  meaning  of  the  rule  is,  that  the  wrongful  act  only  is  put 
in  issue. 

Kule  refused. 
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Francis  v.  Doe  d.  Harvey.  Exeh.  of  Pleas.  1839. — The  application  to  review 
the  taxation  of  costs  in  error  from  this  Court,  must  be  made  to  the  Court  of 
Error.     This  Court  has  no  jurisdiction  over  the  taxation. 

[S.  C.  7  Dowl.  P.  C.  193,  523;  1  H.  &  H.  465,  488;  8  L.  J.  Ex.  280.] 

In  Hilary  Term,  Montague  Smith  moved  for  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation  of  costs  in  erior.  At  the  trial  of  this  ejectment  before 
Patteson,  J.,  the  plaintiff  obtained  a  verdict,  and  the  defendant  having  tendered  a  bill 
of  exceptions  to  the  ruling  of  the  learned  Judge,  the  exceptions  were  afterwards  argued 
in  the  Exchequer  Chamber,  and  the  judgment  affirmed  (4  M.  &  W.  331).  On  the 
taxation  of  the  costs  of  the  defendant  in  error,  which  are  double  by  13  Car.  2,  St.  2, 
c.  2,  s.  10,  the  Master  refused  to  allow  double  costs  for  drawing  and  settling  the  bill 
of  exceptions,  on  the  ground  that  they  were  costs  in  the  Court  below  ;  and  also 
refused  to  double  the  costs  of  executing  a  writ  of  inquiry  issued  under  16  &  17  Car.  2, 
c.  8,  s.  4,  on  the  ground  that  this  statute  being  subsequent  to  the  13  Car.  2,  the 
provisions  of  that  statute  doubling  the  costs  did  not  apply.  He  intimated  a  doubt 
whether  the  application  should  be  to  this  Court  or  to  the  Court  of  Error.  Since  the 
11  Geo.  4  &  1  Will.  4,  c.  70,  the  record  remains  in  the  Court  below,  and  a  transcript 
only  is  sent  to  the  Exchequer  Chamber;  and  by  sect.  8,  [273]  "the  proceedings  and 
judgment  as  altered  or  affirmed  shall  be  entered  on  the  original  record,  and  such 
further  proceedings  as  may  be  necessaiy  thereon  shall  be  awarded  by  the  Court  in 
which  the  original  record  remains."  Taking  this  statute  with  the  rule  of  this  Court, 
Michaelmas  Term,  2  Will.  4,  that  the  costs  in  error  from  this  Court  be  taxed  by  the 
Master  of  this  Court,  it  is  doubtful  whether  the  application  to  review  the  taxation  of 
the  costs  in  error  should  not  be  made  here. 

Per  Curiam.  We  have  no  jurisdiction  over  this  matter.  It  is  the  Court  of  Error 
which  is  to  give  judgment  and  to  award  the  costs.  Until  judgment  is  given  on  the 
bill  of  exceptions  in  that  Court,  we  cannot  know  which  party  is  in  the  wrong,  and 
which  party  is  entitled  to  costs.  When  judgment  has  been  so  given,  we  can  then 
carry  it  into  execution  on  the  record  being  returned  to  us.  We  have  no  power  to 
give  judgment  as  to  the  costs,  and  you  must  make  your  application  to  the  Court  above. 

Kule  refused. 

A  defendant  in  Error,  on  a  bill  of  exceptions,  is  entitled  to  double  costs  for  settling 
the  bill  of  exceptions,  such  costs  being  costs  in  error,  and  not  costs  in  the  Court 
below. — The  lessor  of  the  plaintiff'  in  ejectment,  if  taken  by  the  defendant  to 
a  Court  of  Error,  is  also  entitled  to  double  costs  of  executing  a  writ  of  inquiry 
under  16  &  17  Car.  2,  c.  8,  s.  4. 

In  the  same  term,  M.  Smith  renewed  his  application  in  the  Court  of  Exchequer 
Chamber. 

The  Court  said,  that  instead  of  a  formal  motion,  it  would  be  better  that  he  should 
refer  them  to  the  statutes  and  authorities,  and  they  would  consider  of  it  and  direct 
how  the  laxation  should  be.  M.  Smith  then  referred  to  the  statutes  13  Car.  2,  st.  2, 
c.  2,  s.  10,  and  16  &  17  Car  2,  c.  8,  s.  4.  He  also  leferred,  as  to  the  first  point,  viz. 
the  costs  of  the  bill  of  exceptions,  to  Gardner  v.  BailUe  (1  B.  &  P.  32),  and  as  to  the 
second  point,  the  costs  of  the  wi'it  of  inquiry,  to  Shrpherd  v.  Macbeth  (2  H.  Bl.  284). 

[274]  In  this  term,  Tindal,  C.  J.,  said,  the  Court  had  looked  at  the  statutes  and 
cases  to  which  they  had  been  referred,  and  had  no  doubt  whatever  that  the  defendant 
in  error  was  entitled  to  double  costs.  And  the  Master  was  directed  to  alter  the 
taxation  accordingly. 

Knight?;.  Coleby.  Exch.  of  Pleas.  1839.— Where  the  sheriff  had  withdrawn  from 
possession  under  a  fi.  fa.,  in  consequence  of  the  defendant's  having  informed  him 
"that  he  had  sold  the  goods  to  cheat  the  plaintitl': '' — Held,  that  he  might  take 
the  defendant  under  a  ca.  sa.  for  the  same  debt,  without  previously  returning 
the  fi.  fa. 

O'Malley  had  obtained  a  rule  to  shew  cause  why  the  defendant  should  not  be 
discharged  out  of  custody,  under  the  following  circumstances  : — Two  wai-rants  against 
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the  defendant,  one  upon  a  fieri  facias,  and  the  other  upon  a  ca.  sa.,  were  delivered 
to  the  sheriff  on  the  same  day.  On  the  16th  April,  the  sheriff's  officer  went  to  execute 
the  ti.  fa.,  but  found  that  the  defendant  had  absconded,  and  that  there  was  nothing 
to  levy  upon  except  some  articles  of  very  trifling  value,  on  which  he  levied.  The  next 
day  he  received  a  letter  from  the  plaintiff's  attorney,  directing  him  to  execute  the 
ca.  sa.  only.  On  the  29th  April  he  saw  the  defendant,  who  told  him  that  he  had  sold 
his  goods  in  order  to  cheat  the  plaintiff".  The  officer  thereupon  told  the  defendant 
he  would  have  nothing  to  do  with  the  goods,  withdrew  from  possession,  and  took  the 
defendant  under  the  ca.  sa.  This  motion  was  made  on  the  authority  of  Miller  v. 
I'arnell  (6  Taunt.  370). 

Knowles  shewed  cause.  The  general  rule  no  doubt  is  as  stated  in  Miller  v.  Parnell, 
viz.  that  if  the  sheriff'  has  seized  under  a  fi.  fa.  he  cannot  take  the  defendant  in 
execution  under  a  c;i.  sa.  until  the  fi.  fa.  has  been  returned.  But  if  it  appear  that  in 
fact  the  goods  are  not  the  defendant's,  but  have  been  transferred  to  some  other  person, 
the  sheriff'  is  justified  in  relinquishing  the  execution,  and  acting  [275]  upon  the  ca.  sa.  : 
Ednwnd  v.  AVs-  (9  Price,  5),  Dicas  v  U'arne  (10  Bing.  .'U'l  ;  3  M.  &  Scott,  814; 
2  Dowl.  P.  C.  762).  Here,  the  defendant  having  alleged  that  he  had  sold  the  goods, 
and  for  the  fraudulent  purpose  of  cheating  the  plaintiff,  he  cannot  now  be  permitted 
to  say  that  they  were  his  own  goods,  and  available  to  the  first  writ. 

O'Malley,  contra.  The  cases  cited  proceeded  on  the  ground  that  in  effect  there 
was  no  levy  at  all  under  the  fi.  fa.,  the  goods  being  in  the  custod}'  of  the  law.  The 
sheriff'  ought  to  have  returned  the  writ.  If  the  goods  were  fraudulently  sold,  they 
would  remain  the  property  of  the  defendant  notwithstanding,  and  be  available  pro 
tanto  to  satisfy  the  debt. 

Lord  Abinger,  C.  B.  The  rule  must  be  discharged.  The  defendant  cannot 
complain  if  the  Court  gives  credit  to  his  assertion,  that  he  had  sold  the  goods,  and 
therefore  had  no  goods  on  which  a  levy  could  be  made.  The  general  rule  no  doubt 
is,  that  the  sheriff  cannot  execute  the  ca.  sa.  until  after  the  return  of  the  fi.  fa.  ;  but 
the  ca.ses  cited  by  Mr.  Knowles  are  founded  on  good  reason,  and  I  think  this  case 
falls  within  the  exception  established  by  them. 

Aldek.son,  B.  The  defendant  has  no  right  now  to  say  that  these  are  his  goods, 
when  he  has  himself  stated  that  he  has  sold  them.  He  cannot  take  advantage  of  his 
own  fraud. 

GuRNEY,  B.,  and  Maule,  B.,  concurred. 

Rule  discharged. 

[276]  Johnson  v.  Be.vle.  Exch.  of  Pleas.  1839. — Where  a  cause  is  tried  before 
the  sheriff,  &c.,  under  a  writ  of  trial,  and  judgment  is  signed  thereon  in  vacation, 
the  defendant  may  appiv  to  the  Court  in  the  following  term,  to  enter  a  suggestion 
on  the  roll  for  the  purpose  of  obtaining  costs  under  a  Court  of  Requests  Act, 
although  no  application  was  made  to  the  sheriff  for  a  certificate  to  stay  the 
judgment  and  execution,  under  the  3  &  4  Will.  4,  c.  42,  s.  18. 

[S.  C.  7  Dowl.  P.  C.  487  ;  8  L.  J.  Ex.  255.] 

In  this  Ciise  the  defendant  had  obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  a  suggestion  should  not  be  entered  on  the  roll,  in  order  to  deprive  the 
plaintiff'  of  costs,  under  the  provisions  of  a  local  Court  of  Requests  Act,  under  which 
the  debt  was  recoverable.  The  action  was  tried  before  the  sheriffs  under  a  writ  of 
trial,  on  the  16th  of  .May,  and  judgment  was  signed  on  the  18th.  This  motion  was 
made  on  the  22nd,  which  was  the  first  day  of  term. 

livans  shewed  cause.  This  application  is  too  late,  having  been  made  after  the 
expiration  of  the  rule  for  judgment.  The  question  turns  on  the  18th  section  of  the 
statute  3  &  4  Will.  4,  c.  42,  which  en;icts,  "That  at  the  return  of  any  such  wiit  of 
inquiry,  or  writ  for  the  trial  of  such  issue  or  issues  as  aforesaid,  costs  shall  be  taxed, 
judgment  signed,  and  execution  issued  forthwith,  unless  the  sheriff  or  his  deputy, 
before  whom  such  writ  of  inquiry  shall  be  executed,  or  such  sheriff's  deputy,  or  .Judge 
before  whom  such  trial  shall  be  had,  shall  certify  under  his  hand  upon  such  writ,  that 
judgment  ought  not  to  be  signed  until  the  defendant  shall  have  had  an  opportunity 
to  apply  to  the  Court  for  a  new  inquirj'  or  trial,  or  a  Judge  of  any  of  the  said  Courts 
shall  think  fit  to  order  that  judgment  and  execution  shall  l)c  8t-\ved  till  a  day  to  be 
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named  in  such  order."  If,  therefore,  the  defendant  was  desirous  of  availing  himself 
of  the  provisions  of  the  Court  of  Requests  Act,  he  ought  to  have  applied  to  the 
sheriff  at  the  tiial,  or  to  a  Judge,  to  stay  the  proceedings,  under  the  above  clause  : 
having  omitted  to  do  so,  he  has  precluded  himself  from  the  benefit  of  the  act.  Calvert 
v.  Everard  (5  M.  &  Sel.  510),  (which  was  decided  when  the  Judge  [277]  had  no  power 
to  stay  judgment  and  execution),  shews  that  after  final  judgment,  the  defendant  is 
too  late  to  make  such  an  application  as  the  piesent.  [Lord  Abinger,  C.  B.  Do  you 
contend  that  if  the  trial  takes  place  in  vacation,  and  no  application  be  made  to  the 
sheriff"  or  to  a  Judge  to  stay  judgment  and  execution,  the  defendant  cannot  avail 
himself  of  a  Court  of  Eequests  Act  to  deprive  the  plaintiff  of  costs?]  The  argument 
must  go  to  that  extent.  Buddley  v.  Oliver  (1  C.  &  M.  219;  1  Dowl.  P.  C.  598), 
which  may  be  relied  upon  on  the  other  side,  does  not  apply,  because  there  there  was 
an  order  for  speedy  execution  under  the  1  Will.  4,  c.  7,  upon  which  the  judgment 
was  entered  up  in  the  vacation  ;  and  that  statute  contains  no  provision  for  staying 
the  proceedings.  Nichols  v.  Chamhera  (3  Dowl.  P.  C.  693)  is  distinguishable,  because 
that  was  not  an  application  to  enter  a  suggestion  on  the  roll,  but  to  set  aside  the 
judgment  signed  in  vacation,  as  having  been  signed  too  soon. 

R.  V.  Richards,  contra.  Before  the  statute  1  Will.  4,  c.  7,  the  rule  certainly  was 
that  an  application  of  this  kind  should  be  made  before  final  judgment  signed.  But 
unless  some  qualification  of  that  rule  be  now  admitted,  the  consequence  will  be  that 
such  an  application  (which  must  be  made  to  the  Court,  since  the  Judge  at  the  trial 
has  no  power  to  grant  it,  Baddki/  v,  Olirer)  cannot  be  made  at  all.  The  practice  in 
this  respect  must  be  considered  as  vii-tually  altered  by  that  statute,  and,  in  cases 
before  the  sheriff',  by  the  3  &  4  Will.  4,  c.  42,  s.  18,  which  gives  the  power  of  signing 
judgment  immediately  on  the  return  of  the  writ  of  trial. 

Per  Cuiiam.  It  is  clear  that  if  this  had  been  a  case  at  Nisi  Prius,  the  defendant 
would  not  have  been  too  late  to  enter  a  suggestion  on  the  roll  ;  and  writs  of  trial 
must  [278j  stand  in  this  respect  on  the  same  footing  as  causes  tried  at  Nisi  Prius. 
Baddky  v.  Oliver  shews  that  the  suggestion  may  be  made  even  after  judgment  has 
been  signed  and  execution  issued  on  a  Judge's  order.     The  rule  must  be  absolute. 

Rule  absolute. 


In  the  Matter  of  Otho  Manners.  Exch.  of  Pleas.  1839. —A  party  who  seeks 
to  traverse  an  inquisition  in  outlawry,  which  has  been  returned  into  the  office  of 
the  Queen's  Remembrancer,  must  be  instructed  by  one  of  the  sworn  clerks,  and 
not  by  an  attorney  of  this  Court. 

[S.  C.  7  Dowl.  P.  C.  516;  8  L.  J.  Ex.  256.] 

A  special  writ  of  capias  utlagatum  had  issued  out  of  this  Court,  directed  to  the 
sheriff'  of  Yorkshire,  commanding  him  to  inquire  of  the  goods  and  lands  of  the 
defendant.  The  inquisition  having  been  made,  the  writ  and  inquisition  were  duly 
returned,  and  carried  into  the  office  of  the  Queen's  Remembriincer  of  the  Court  of 
Exchequer. 

On  a  former  day  in  this  term,  Cresswell  and  Hoggins,  on  the  part  of  different 
mortagees,  obtained  rules  to  shew  cause  why  those  parties  respectively  should  not  be 
at  liberty  to  traverse  the  inquisition,  or  why  it  should  not  be  quashed.  The  affidavits 
in  support  of  the  rules  were  entitled  "In  the  Exchequer  of  Pleas,"  and  the  counsel 
received  their  instructions  from  attorneys  of  this  Court. 

Wightman  now  shewed  cause,  and  objected  that  the  affidavits  ought  to  have  been 
entitled  "  In  the  Office  of  the  Queen's  Remembrancer  of  the  Court  of  Exchequer,"  and 
that  the  counsel  in  support  of  the  rule  ought  to  have  been  instructed  by  one  of  the 
sworn  clerks.  He  cited  Manning's  Practice  of  the  Court  of  Exchequer,  p.  96,  where 
it  is  said,  "The  claim  is  entered  in  the  Court  into  which  the  inquisition  is  returned, 
which  in  modern  times  is  usually  the  Court  of  Exchequer;  and  though  a  common  law 
proceeding,  the  traverse  is  taken  in  the  Remembrancer's  office,  on  the  equity  side  of 
the  Exchequer,  from  which  extents  commonly  issue." 

[279]  Per  Curiam.  This  objection  must  prevail.  The  inquisition  having  been 
carried  into  the  office  of  the  Queen's  Remembrancer,  a  party  who  seeks  to  traverse  it 
cannot  be  heard,  unless  he  is  instructed  by  one  of  the  sworn  clerks.     The  opening 
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of  this  Court  took  place  only  in  respect  of  the  law,  not  the  revenue  side  of  the  Court. 
The  present  rule  is  therefore  a  nullity,  and  must  be  allowed  to  expire. 

Si'ECK  V.  Phillips.  Exch.  of  Pleas.  1839. — Where  a  defendant  pleads  only  a  plea 
which  admits  the  plaintiff's  right  to  recover,  evidence  of  facts  which  would  be 
a  bar  to  the  action,  is  not  admissible  in  mitigation  of  damages. — Thus,  where  to 
an  action  for  wrongfully  discharging  the  plaintiff  from  the  defendant's  service, 
the  defendant  pleads  only  payment  of  money  into  court,  he  cannot  prove,  in 
mitigation  of  damages,  that  he  discharged  the  plaintiff  for  misconduct. 

[S.  C.  7  Dowl.  P.  C.  470;  8  L.  J.  Ex.  249,  277.] 

Assumpsit.  The  declaration  stated,  that  in  consideration  that  the  plaintiff  would 
enter  the  service  of  the  defendant  for  one  year,  at  a  certain  salary,  the  defendant 
pKiinised  to  employ  him  :  and  averred,  that  the  plaintiff  did  enter  into  the  defendant's 
sti  \  ice,  and  that  the  defendant,  before  the  expiration  of  the  year,  wrongfully  dis- 
charged, him  from  his  service. 

The  defendant  pleaded  payment  into  court  of  the  sum  of  HI.  5s.,  and  that  the 
pl.iintiff  had  not  sustained  damages  to  a  greater  amount  than  that  sum.  Keplication, 
that  the  plaintiff  had  sustained  damages  to  a  greater  amount  than  the  said  sum  of 
51.  5s. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  in  Michaelmas 
Term,  the  plaintiff  having  proved  that  he  was  discharged  during  the  year,  and  with- 
out any  notice,  the  defendants's  counsel  tendered  evidence  to  shew  that  the  defendant 
had  discharged  the  plaintiff  on  a  Saturday  evening  on  the  ground  of  drunkenness,  and 
that  on  the  Monday  following  he  refused  to  return  to  his  service.  The  plaintiff's 
counsel  objected  to  this  evidence,  contending  that  the  defendant  could  not  prove, 
even  in  mitigation  of  damages,  facts  which  might  have  been  pleaded  in  bar  to  the 
action  ;  and  the  learned  Judge  being  of  that  [280]  opinion,  rejected  the  evidence, 
and  the  plaintili  had  a  verdict. 

Ilumfrey  having  ol>tained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  this 
evidence  ought  to  have  been  received, 

Erie  and  Thomas  now  shewed  caused.  This  evidence  was  inadmissible,  even  for 
the  purpose  of  reducing  the  damages.  It  is  admitted  on  this  record  that  the  discharge 
was  wrongful,  and  the  only  question  is  as  to  the  account  of  damages ;  but  the  defendant 
now  seeks  to  shew,  in  reduction  of  the  damages,  facts  which  would  shew  that  the 
discharge  was  lawful.  That  which  is  admitted  of  record  between  the  parties  cannot 
be  denied  in  evidence  by  either  of  them.  Such  a  course  would  be  most  unfair  to  the 
plaintiff,  who  assumes  the  fact  of  his  wrongful  discharge  to  be  admitted,  and  prepares 
no  evidence  on  that  point.  On  this  principle  it  is,  that,  in  an  action  for  libel,  if  not 
guilty  only  be  pleaded,  the  defendant  cannot  piove  the  truth  of  the  libel,  even  in 
mitigation  of  damages.  [Alderson,  B.  That  is  not  so  strong  a  case  as  this,  because 
there  is  nothing  contradictory  to  the  proposed  defence  upon  the  record.  In  trover 
for  a  horse,  and  the  only  pica  not  guilty,  can  the  defendant  shew,  in  mitigation  of 
damages,  that  it  is  not  the  plaintiffs  () 

Piatt  and  Hunifrey,  contra.  The  same  evidence  was  admissible  under  this  issue 
as  would  have  been  admissible  upon  a  writ  of  inquiry,  after  judgment  by  default. 
This  was  a  mere  inquiry  of  damages.  Before  the  new  rules,  even  pa3'ment  of  the  debt 
could  be  given  in  evidence  on  a  writ  of  inquiry,  to  reduce  the  amount  to  nominal 
damages.  It  is  said  the  plaintiff"  does  not  come  prepared  to  meet  this  defence  ;  but  is 
it  possible  that  the  party  is  not  prep.ired  to  prove  all  the  circurasUmces  attending  his 
discharge!  The  whole  (|uestion  in  the  cause  is,  under  what  circum-[281]-stauces  he 
was  discharged,  and  what  damages  he  is  entitled  to  for  it.  The  defendant,  although 
he  admits  some  wrong  done,  is  surely  entitled  to  shew  that  the  greater  part  of  the 
injury  of  which  the  plaintiff  complains  was  brought  upon  him  by  his  own  act. 
Suppose  he  had  gone  immediately  and  obtained  another  sei-vice,  could  not  that  have 
been  given  in  evidence  on  this  issue  ,'  The  defendant  was  ready  on  the  Monday  to 
give  him  that  very  advantage  of  which  he  complains  that  he  was  deprived.  A  judg- 
ment by  default  only  admits  a  right  of  action  to  some  amount,  and  the  circumstiinccs 
attending  the  transaction  are  proper  to  be  shewn  in  order  to  ascertain  the  leal  amount 
to  which  the  plaintiff  is  entitled.     But  further,  the  misconduct  alleged  against  the 
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plaintiff  might  not  have  turned  out  to  be  such  as  to  be  a  bar  to  the  action  :  it  might 
not  be  sufficient  misconduct  to  justify  his  dismissal,  and  yet  such  as  to  disentitle  him 
from  recovering  the  whole  amount  claimed.  [Alderson,  B.  Is  not  the  loss  which  the 
plaintiff  sustains  the  same,  whether  it  has  arisen  from  one  cause  or  another  1]  Not 
as  against  the  defendant.  If  the  misconduct  proved  amount  to  all  but  a  justification, 
can  it  be  said  the  plaintiff  is  entitled  to  the  same  damages?] 

Lord  Abinger,  C.  B.  It  is  a  principle  as  old  as  my  recollection  of  Westminster 
Hall,  that  matter  of  justification  cannot  be  given  in  evidence  in  an  action,  in  order  to 
mitigate  the  damages.  In  an  action  of  assault  against  the  sheriff,  if  he  pleads  not 
guilty  only,  he  cannot  give  evidence  of  his  writ  in  mitigation  of  damages.  The  case 
of  payment  was  the  only  exception  to  the  rule.  Now,  this  evidence,  although  tendered 
in  mitigation  of  damages,  was  clearly  intended  to  shew  that  the  plaintiff  was  not  dis- 
charged except  for  drunkenness ;  and  that  would  have  been  a  justifiable  ground  of 
discharge.  I  did  not  refuse  to  receive  any  evidence  that  the  defendant  himself  after- 
wards offered  to  employ  him  ;  it  is  clear  that  would  have  been  [282]  admissible  in 
mitigation  of  damages  :  but  I  thought  that  the  proposed  evidence,  as  it  was  put, 
amounted  to  a  justification,  and  was  theiefore  not  admissible.  In  an  action  of  assault, 
could  the  defendant  prove,  in  mitigation  of  damages,  under  not  guilty,  that  be  com- 
mitted the  assault  under  fear  of  his  life  1  If  the  plaintiff  had  had  notice  of  this  defence 
by  a  plea  of  justification,  he  might  have  had  a  dozen  witnesses  to  disprove  the 
drunkenness.     It  would  be  most  unjust,  theiefore,  to  admit  it. 

Alderson,  B.  I  am  also  of  opinion  that  there  is  no  ground  for  a  new  trial.  The 
question  is,  whether  it  is  competent  to  the  defendant,  in  mitigation  of  damages,  to 
give  evidence  to  contradict  a  fact  admitted  on  the  record.  If  it  were,  the  grossest 
injustice  might  be  done  ;  because  the  other  party  does  not  of  course  come  prepared  to 
prove  the  fact  so  admitted.  That  was  the  ground  on  which  the  new  rule  was  made 
as  to  pleading  payments  in  reduction  of  damages  :  otherwise,  if  the  defendant  had  a 
case  of  false  or  sham  payment,  he  had  only  to  plead  the  general  i.ssue,  and  losing  the 
costs  of  that  issue,  if  the  sum  in  dispute  were  of  sufficient  amount  to  induce  him  to  do 
so,  he  might  succeed  by  his  evidence  of  payment  in  reducing  the  claim  to  nominal 
damages.  But  here  the  defendant  seeks  to  go  a  step  further.  The  proof  of  payment 
contradicts  no  fact  aveired  in  the  declaration  ;  but  here  he  is  seeking  to  give  evidence 
to  contradict  a  fact  specifically  averred  in  the  declaration  and  admitted  by  the  plea. 
That  which  the  plaintiff  has  lost  by  his  dismissal  is  precisely  the  same,  whether  lost 
by  one  cause  or  the  other:  if  by  a  justifiable  cause,  he  is  entitled  to  no  damages;  if 
by  an  unjustifiable  cause,  how  can  the  defendant  shew  that  what  he  has  lost  is  of  less 
value  to  him?  The  thing  lost  is  the  same — it  is  the  value  of  his  opportunity  of  being 
employed  if  he  conducts  himself  properly.  An  offer  to  employ  him  afterwards  by  a 
third  party  might  well  be  given  in  evidence  in  mitigation  [283]  of  damages ;  so  also 
an  offer  by  the  defendant  himself ;  and  that  he  loses  such  situation  by  his  own  mis- 
conduct and  folly  ;  because  thereby  he  increases  the  damage  necessarily  produced  by 
the  wrong  of  the  other  party. 

GuRNEY,  B.  I  am  of  the  same  opinion.  It  is  clear  the  evidence  was  offered  to 
shew  that  there  was  no  lawful  discharge  of  the  plaintiff';  and  I  think  it  was  not 
competent  to  the  defendant  to  do  so  on  this  record. 

Maule  B.  I  am  of  the  same  opinion.  No  question  was  made  that  the  plaintiff 
was  wrongfully  discharged ;  and  I  think  it  was  not  competent  to  the  defendant  to 
give  evidence  to  negative  that  which  is  admitted  by  the  plea.  If  it  were,  the  conse- 
quence would  follow,  that  no  defendant  would  ever  plead  specially  ;  he  would  pay  a 
shilling  into  court,  and  set  up  as  many  defences  as  he  pleased,  and,  succeeding  on  any 
one  of  them,  would  get  a  verdict  and  his  costs.  This  would  be  setting  aside  not 
only  the  new  rules,  but  all  the  old  rules  which  require  special  pleading  in  actions  of 
this  nature.  I  think,  therefore,  that  the  evidence  was  properly  rejected,  and  the  rule 
must  be  discharged. 

Rule  discharged. 


ToLLiT  V.  Sherstone.  Exch.  of  Pleas.  1839. — A  declaration  in  case  stated,  that 
J.  Y.  delivered  to  the  defendant,  a  lively  stable  keeper,  a  horse  of  the  plaintiff 
to  be  kept  by  him  for  J.  Y.,  and  to  be  delivered  upon  the  request  of  J.  Y.  on 
satisfaction  of  the  defendant's  demands ;  and  it  thereupon  became  and  was  the 
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duty  of  the  defeut-Uuit,  on  being  paid  his  demand  in  respect  of  the  horse,  to 
re-deliver  it  on  the  lequest  of  .1.  Y. :  averment,  that  J.  Y.  requested  the  defen- 
dant to  deliver  the  horse  to  the  plaintiff,  and  the  plaintiff  then  paid  the  defendant 
all  bis  demands  in  respect  of  the  horse :  yet  the  defendant  did  not,  when  so 
recjuested,  delivei-  the  horse  to  the  plaintiff,  l)ut  wrongfully  kept  and  detained 
him,  whereby  the  plaintiH  lost  the  profit  arising  from  the  possession  and  employ- 
ment of  tiie  horse  : — Hekl,  on  motion  in  arrest  of  judgment,  that  the  connt  was 
bad,  as  not  shewing  any  duty  in  the  defendant  to  re-deliver  the  horse  to  the 
plaintitl';  and  that  it  ct)nld  not  be  supported  as  an  informal  count  in  trover,  the 
detention  under  such  circumstances  not  amounting  to  a  conversion. 

[S.  C.  7  Dowl.  P.  C.  455 ;  8  L.  J.  Ex.  244.] 

Case.  The  declaration  stated,  that  whereas  heretofore,  to  wit,  &c.,  a  certain 
person,  to  wit,  John  \foung  the  [284]  younger,  at  the  request  of  the  defendant,  caused 
to  be  delivered  to  the  defendant,  being  a  livery  stable  keeper,  a  certain  horse  of  the 
plaintiff  of  great  value,  to  wit,  itc,  to  be  taken  care  of  and  safely  kept  by  the  defen- 
dant for  the  said  John  Young  the  younger,  for  certain  reward  to  the  defendant  in 
that  behalf,  and  to  be  deliveied  by  the  defendant  upon  the  request  of  the  said  John 
Young  the  younger,  on  satisfaction  of  all  claims  or  demands  of  the  defendant  in  respect 
of  the  said  horse  ;  and  it  thereupon  then  became  and  was  the  duty  of  the  defendant, 
as  such  livery  stable  keeper  as  aforesaid,  to  re-deliver  the  said  hoi'se  upon  the  request 
of  the  said  John  Young  the  younger,  upon  being  i)ai(l  and  satisfied  all  his  claims  and 
demands  in  respect  of  the  said  horse  :  and  the  plaintiff  further  say.s,  that  afterwards, 
to  wit,  i^'c,  the  said  .John  Young  the  younger  requested  the  defendant  to  deliver 
the  said  horse  to  the  [)laiutiff,  .and  the  plaintiff  then  paid  to  the  defendant  all  his 
claims  and  demands  in  respect  of  the  said  horse,  to  wit,  the  sum  of  21.  4s.,  and 
then  requested  the  defendant  to  deliver  to  him  the  said  horse  :  yet  the  defendant, 
not  regarding  his  said  duty  in  that  behalf,  did  not  nor  would,  when  so  requested  as 
aforesaid,  deliver  the  said  horse  to  the  plaintiff',  but,  on  the  contrary  thereof,  wrong- 
fully kept  and  det.iined  the  said  horse  from  the  plaintiff'  for  a  long  space  of  time,  to 
wit,  for  the  space  of  four  weeks  next  following  ;  by  means  whereof  the  plaintiff,  for 
and  during  all  that  time,  lost  and  was  deprived  of  the  use,  profit,  and  advantage  which 
he  otherwise  would  have  derived  from  the  possession  and  employment  of  the  said 
horse,  and  also  was  hindered  and  prevented  from  applying  his  care,  diligence,  and 
attendance  in  and  about  the  treatment  of  his  said  horse,  and  the  said  horse  for  the 
want  thereof  became  and  was  lame  and  di.sordered,  and  much  injured  and  lessened  in 
value,  to  the  damage  &c.  Pleas,  not  guilty,  and  that  the  hor.se  was  not  the  plaintirt''s  ; 
on  wiiicli  issues  were  joined.  At  the  trial  before  Lord  [285]  Al)inger,  C.  B.,  at  the 
London  Sittings  after  Hilary  Term,  the  jury  found  a  verdict  for  the  plaintiff, 
damages  151. 

In  the  following  term,  Kelly  obtained  a  rule  to  shew  cause  why  the  judgment 
should  not  be  arrested,  on  the  ground  that  the  declaration  disclosed  no  right  of  action 
in  the  plaintiti',  the  right  of  possession  of  the  horse  appearing  on  the  face  of  it  to 
be  in  Young. 

Thesigei'  and  C.  Wilson  now  shewed  cau.se.  This  count  may  be  supported  after 
verdict,  as  an  informal  count  in  trover.  It  alleges  that  the  horse  was  the  plaintiffs; 
that  he  was  entitled  to  tile  possession  of  it;  that  the  defend.int  wrongfully  detained  it 
from  the  plaintifi'  after  demand,  and  a  damage  to  the  plaintiff  by  reason  of  such 
detainer ;  and  although  it  does  not  in  terms  allege  a  conversion,  that  is  not  of  the 
essence  of  a  coiuit  in  tiover,  at  least  after  verdict.  A  wrongfid  detainer  is  in  effect  a 
conversion.  SiiiM.  v.  Goodwin  (4  B.  ife  Adol.  413;  1  Nev.  it  M.  371)  is  a  strong 
authority  in  support  of  this  view.  There  the  declaration  contained  six  counts  in  case  ; 
the  seventh  count  then  charged  that  the  defendants  took  and  distrained  for  rent  the 
goods  of  the  plaintifi',  of  more  than  sufficient  value  to  satisfy  the  rent  and  costs,  and 
then  voluntarily  abandoned  the  same,  and  afterwards  wrongfully  and  vexatiously  again 
took  and  distr.iined  the  same  goods  for  the  same  rent,  and  refused  to  leturn  the  same, 
and  converted  them  to  their  own  use.  It  was  held  that  this  was  an  informal  count  in 
trover,  and  well  joined  with  the  other  counts.  Suppose  the  horse  had  l)een  the 
property  of  Young,  and  he  had  given  it  to  the  plaintifi',  who  thereupon  demanded  it 
from  the  defendant;  Iliii/sim  v.  HikImii  (Latch,  214)  is  a  direct  authority  to  shew  that 
in  such  case  the  ijlaintilt'  miirhl  have  maintained  trover  on  a  refusal  to  deliver  it  to 
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him.  The  case  of  Irons  v.  Smallpiece  (2  B.  &  Aid.  5.51),  where  it  was  held  that 
chattels  do  not  pass  by  a  vei-bal  gift  with-[286]-out  delivery,  may  be  supposed  to  have 
shaken  the  authority  of  Iluchon  v.  Hudson  :  but  the  lattei'  case  was  not  there  cited, 
and  in  2  Williams's  Saunders,  47  a.,  n.  (d),  the  learned  editors  observe  upon  that 
circumstance,  and  intimate  that  "  it  does  not  follow  that  the  case  of  Hudson  v.  Hudson 
is  overruled,  for  it  may  still  be  held  that  a  donee  by  a  parol  gift  acquires  such  a  special 
property  as  to  be  able  to  maintain  an  action  against  a  meie  wrong-doer,  though  the 
donor  may  resume  the  thing  given."  This  is  even  a  stronger  case  ;  because  here  it  is 
admitted  that  the  general  property  in  the  horse  was  in  the  plaintiflF,  and  that  he  had 
satisfied  all  the  defendant's  demand.  [Lord  Abinger,  C.  B.  Are  not  all  the  allega- 
tions of  this  declaialion  consistent  with  the  fact  that  Young's  order  to  deliver  the 
horse  was  an  order  to  deliver  him  to  the  jDlaintiff  as  his.  Young's,  agent's  If  so,  how 
can  any  duty  result  to  anybody  but  Young?]  There  was  a  duty  resulting  to  both 
parties,  the  plaintiff"  and  Young,  and  either  might  bring  the  action  :  Bell  v.  Chaplain 
(Hardr.  321),  Fkuelltn  v.  Wray  (1  Bulstr.  68).  "[Alderson,  B.  There  all  the  parties 
agreed  to  the  contract.  The  person  suing  for  a  breach  of  duty  arising  out  of  a 
contract,  must  be  a  party  to  the  contract.  Here  the  defendant  is  no  paity  to  any 
contract  to  re-deliver  to  the  plaintifT;  the  duty  arising  out  of  the  original  contract  is 
to  re-deliver  to  Young  or  his  order.]  Then  the  order  being  given  to  deliver  to  the 
plaintiff,  he  becomes  in  law  a  party  to  the  contract  by  payment  of  the  defendant's 
demand,  and  so  the  duty  results  to  him.  After  such  payment,  and  demand  of  the 
chattel,  the  order  was  not  revocable  by  Young.  The  rule  of  law  is,  that  the  judg- 
ment shall  not  be  arrested,  if  there  be  any  possible  case  in  which  the  declaration  will 
be  good.  It  is  said  the  plaintiff  may  be  only  Young's  agent ;  but  it  is  equally  consis- 
tent with  the  declaration  that  the  plaintiff  is  the  owner,  and  that  Young  had  the 
possession  of  the  horse  [287]  for  a  temporary  purpose  only,  and  returned  it  to  the 
plaintiff  as  owner:  and  there  are  circumstances  leading  to  that  view  of  the  case;  viz. 
that  it  appears  the  plaintiff'  paid  the  charges  for  keep,  and  that  it  is  alleged  that  the 
plaintiff  lost  the  profit  to  be  derived  from  the  employment  of  the  horse.  [Maule,  B. 
For  aught  that  appears  on  this  declaration,  the  defendant  had  no  notice  of  the 
plaintiff's  property  in  the  horse.]  Knowledge  that  the  propei't\-  was  the  plaintiff's  is 
not  an  essential  ingreilient  in  an  action  of  tort;  if  a  party  deals  with  property  not  his 
own,  he  is  liable  to  the  true  owner,  whoever  he  may  turn  out  to  be  :  Glasspoole  v.  Young 
(9  B.  &  Cr.  697;  4  Man.  &  R.  533),  Garland  v.  Cadisle  (4  Bing.  N.  C.  7  ;  3  M. 
&  W.  152)  [Maule,  B.  Is  a  simple  detainer  and  non-delivery  on  request,  without 
notice  that  the  chattel  belongs  to  the  party  demanding  it,  a  conversion  ?]  The 
averment  here  is  of  a  wrongful  detainer.  [Maule,  B.  That  may  be  in  breach  of  the 
defendant's  contract  with  Young.]  The  plaintiff  has  a  right  of  action  independent  of 
any  contract,  because  it  is  his  horse,  and  the  defendant  shews  no  excuse  for 
detaining  it. 

Kelly,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  was  at  first  disposed  to  think  that  this  might  be  treated 
as  an  informal  count  in  trover,  in  which  case  it  would  have  been  sufficient  to  sustain 
the  verdict ;  but  on  consideration,  I  think  it  cannot  be  treated  as  such.  The  declara- 
tion alleges  the  contract  as  a  contract  by  the  defendant  with  Young,  and  as  shewing 
the  existence  of  a  special  property  in  Young,  consistent  with  the  general  property  in 
the  plaintiff:  if  it  do  not,  the  plea  denying  the  plaintiff's  property  could  not  be  sus- 
tained. If  the  count  did  not  shew  the  existence  of  Young's  interest,  it  might  be 
a  sufficient  count  in  trover,  after  verdict,  as  [288]  only  shewing  more  fully  the  special 
circumstances  under  which  the  horse  came  to  the  hands  of  the  defendant;  anu  his 
refusal  to  deliver  it  on  the  plaintiffs  request  might  be  a  sufficient  conversion.  But 
here  the  plaintiff  admits  that  Young  had  a  certain  interest  in  the  horse,  which 
authorized  him  to  make  a  contract  with  the  defendant :  the  defendant  is  in  possession 
under  Young,  and  there  is  no  averment  of  notice  to  him  that  the  horse  is  the  plaintiff"s. 
Can  we  then,  upon  this  count  as  it  stands,  infer  that  the  refusal  to  deliver  amounts  to 
a  conversion  ?  We  must  take  it  on  the  face  of  the  count,  that  the  plaintiff  is  a  stranger 
to  the  defendant :  if  so,  the  question  is,  whether  the  demand  by  the  plaintiff'  is  of 
itself  a  sufficient  allegation  that  Young's  interest  is  at  an  end.  I  think  not :  because 
it  is  quite  consistent  that  the  plaintiff'  might  go  to  demand  the  horse  as  Young's  agent, 
and  that  the  interest  of  the  latter  had  not  been  in  any  way  determined.  Then  as  the 
declaration  recognises  such  an  interest  in  Young  as  enabled  him  to  make  a  lawful 
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contract  with  the  defendant,  and  there  is  nothing  to  shew  the  determination  of  that 
interest,  we  must  take  the  wrong  to  be  done  to  Young,  and  not  to  the  plaintiff. 
Then,  if  the  count  be  not  maintainable  as  a  count  in  trover,  is  it  so  on  the  ground  of 
a  duty  resulting  to  the  plaintiff '.  In  the  cases  cited  by  Mr.  Thesiger,  the  persons 
claiming  were  parties  to  the  original  contract;  but  here  the  only  contract  of  the 
defendant  was  with  Young,  and  the  order  by  him  was,  for  aught  that  appears,  to 
deliver  to  the  plaintiff  as  his  agent,  and  the  detention  was  from  him  ;  there  is,  there- 
fore, no  brc<ich  of  duty  to  anybody  but  Young. 

Al.DERSON,  B.  I  am  of  the  same  opinion.  Treating  it  as  a  count  in  trover,  the 
defect  is,  that  there  is  no  sufficient  allegation  of  a  conversion,  but  at  most  an  allegation 
whence  the  jurj'  might  infer  a  conversion  ;  viz.  a  request  to  deliver,  non-delivery, 
and  a  detainer.  That  is  not  sufficient  [289]  in  a  count  in  trover.  As  to  the  other 
point.  I  think  the  onl}'  duty  stated  is  a  duty  resulting  to  Young,  and  that  it  does  not 
e.xtend  to  the  plaintiff. 

GuRNEY,  R,  concurred. 

Mai'LE,  B.  It  is  clear  that  an  action  of  contract  cannot  be  maintained  by  a  person 
who  is  not  a  party  to  the  contract ;  and  the  .same  principle  extends  to  an  action  of 
tort  arising  out  of  a  contract.  With  respect  to  the  other  point,  the  refusal  to  deliver, 
and  subsequent  detention,  do  not  necessarily  amount  to  a  conversion,  or  to  any  wrong 
for  which  an  action  can  be  maintained.  When  the  party  merely  keeps  and  detains 
the  chattel,  without  any  knowledge  that  it  belongs  to  the  other  party,  that,  I  think, 
is  no  wrong  which  gives  any  ground  of  action. 

Kule  absolute. 

CoLLiNOBoruNE  V.  Mantell.  Exch.  of  Pleas.  1839. — To  an  action  of  debt  for 
work  and  labour  and  materials,  the  defendant  pleaded  that  he  was  indebted  to 
the  plaintirt  in  111.  6s.  for  work  and  labour  and  materials  ;  and  it  was  thereupon 
agreed  between  the  plaintiff  and  defendant,  that  the  plaintiff  should  lay  a  malt- 
house  floor  for  the  defendant  at  a  certain  price,  and  that  the  plaintiff  should  take 
for  the  work  that  had  been  done  by  the  plaintiff  for  the  defendant,  and  also  for 
the  laying  of  the  floor,  in  malt  and  beer ;  and  the  defendant  averred,  that  the 
plaintiff  did  lay  the  floor  in  pursuance  of  the  agreement,  and  that  he,  the  defendant, 
had  always  been  readj'  and  willing  to  perform  his  part  of  the  agreement;  and 
alleged  the  identity  of  the  work  to  which  the  agreement  applied,  with  that  for 
which  the  action  was  brought : — Held,  that  the  plea  was  bad  ;  for  that,  as  to  the 
work  previously  done,  it  was  a  plea  of  accord  without  satisfaction  ;  and  as  to  the 
other,  it  amounted  to  the  general  issue. 

[S.  C.  7  Dowl.  P.  C.  518  ;  8  L.  J.  Ex.  251  ;  3  Jur.  847.] 

Debt  for  work  and  labour,  and  materials,  with  a  count  for  an  account  stated. 
Plea,  as  to  the  first  count  of  the  declaration,  except  as  to  the  sum  of  11.,  parcel  &c., 
that  before  the  commencement  of  this  suit,  and  before  the  making  of  the  agreement 
hereinafter  mentioned,  the  defendant  was  indebted  to  the  ])laintiff  in  the  sum  of 
1 11.  6s.  for  work  before  that  time  done,  and  materials  for  the  same  provided,  by  the 
plaintiff  for  the  defendant  at  his  request ;  and  it  w;is  thereupon  agreed  between  the 
plaintiff  and  the  defendant,  that  the  plaintiff" -should  lay  a  malt-house  floor  at  "21.  10s. 
per  square  yard,  and  should  find  .ill  materials  [290]  for  the  same,  for  the  tlefendant, 
and  that  he,  the  plaintiff',  should  take  for  the  work  that  had  been  done  by  the  plaintiff 
for  the  defendant  as  aforesaid,  and  also  for  the  laying  the  said  malt  house  floor  pur- 
suant to  the  .said  agreement,  and  for  all  materials  found  in  or  about  the  said  work, 
one  half  the  value  thereof  in  malt,  and  the  other  half  in  beer,  in  good  articles,  at  the 
usual  prices.  The  plea  then  averred,  that  the  plaintiff'  did,  in  pursuance  of  the  said 
agreement,  lay  the  said  malt-liou.se  floor,  and  find  certain  materials  necessary  for  that 
purpose  ;  and  that  the  work  in  the  first  count  of  the  declaration  alleged  to  have  been 
done,  and  the  materials  alleged  to  have  been  provided,  (except  so  far  as  the  same 
relates  to  the  said  sum  of  11.),  are  the  work  done,  and  materials  for  the  same  provided, 
previous  to  and  in  pursuance  of  the  said  agreement  hereinbefore  mentioned  ;  and  that 
he,  the  defendant,  from  the  time  of  the  making  of  the  said  agreement  hitherto,  hath 
always  been  ready  and  willing  to  perform  the  said  agreement,  and  hath  always  been 
ready  and  willing  to  deliver  malt  and  beer,  in  good  articles,  at  the  usual  prices,  in 
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satisfaction  and  discharge  of  the  said  work  and  materials,  for  which  the  plaintiff 
agreed  to  take  malt  and  beer  as  aforesaid.     Verification. 

A  similar  plea  was  also  pleaded  as  to  191.  9s.  2d.,  the  amount  claimed  for  the 
laying  of  the  malt-house  floor,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  plea  admits  that  the  defendant 
was  and  is  indebted  to  the  plaintiff  in  the  sum  of  111.  6s.,  and  does  not  shew  that  the 
same  is  satisfied  or  discharged  ;  and  the  facts  set  forth  in  the  plea  amount  to  a  mere 
accord  or  agreement  to  satisfy  the  said  sum  of  111.  6s.,  which,  in  law,  is  no  answer  or 
defence  to  the  same  ;  and  also,  that  as  to  the  residue  of  the  debt  in  the  first  count 
mentioned,  and  to  which  the  plea  is  pleaded,  the  facts  stated  therein  merely  amount 
to  the  general  issue,  and  argumentatively  deny  the  existence  of  the  said  residue  of 
the  debt,  and  give  the  plaintifi"  no  colour  to  maintain  his  action  in  respect  of  such 
residue,  &c. 

Joinder  in  demurrer. 

[291]  Francillon,  in  support  of  the  demurrer.  This  plea  merely  amounts  to  an 
accord  without  satisfaction.  In  Allies  v.  I'rahyn  (2  C.  M.  &  E.  408),  a  plea  to  a 
declaration  in  assumpsit,  that  the  plaintiffs  agreed,  in  consideration  that  the  defendant 
would  secure  a  certain  portion  of  the  debt  by  executing  a  mortgage  of  certain  premises 
when  called  upon  to  do  so,  the  amount  to  carry  interest  and  be  payable  by  certain 
rnstalments,  that  no  proceedings  should  be  instituted  against  the  defendant  for  that 
amount,  until  default  was  made  in  payment  of  the  instalments,  with  an  averment 
that  the  defendant  had  always  been  ready  to  execute  the  mortgage,  but  had  never 
been  called  upon  to  do  so, — was  held  bad  on  general  demurrer,  as  being  a  plea  of 
accord  without  satisfaction.  This  case  falls  within  the  same  principle.  The  agree- 
ment of  the  plaintiff  to  take  out  the  debt  in  malt  and  beer  was  merely  nudum  pactum  : 
Wray  v.  MileHone  (ante,  p.  21).     The  Court  then  called  upon 

D.  Whateley  to  support  the  plea.  This  is  not  put  as  a  plea  of  accord  and  satis- 
faction. A  new  consideration  is  shewn  heie,  which  distinguishes  it  from  the  cases 
cited.  Fresh  work  is  done  by  the  plaintiff  for  the  defendant,  and  thereupon  the 
latter  agrees  to  pay  for  that  work,  and  also  for  the  work  previously  done,  in  a 
particular  manner.  In  Good  v.  Cheesman  (2  B.  &  Adol.  328),  an  agreement  between 
a  debtor  and  his  creditors  for  satisfaction  of  his  debts,  by  his  covenanting  to  pay 
two-thirds  of  his  annual  income  to  a  trustee  of  their  nomination,  and  to  give  a  warrant 
of  attorney  as  a  collateral  security,  was  held,  though  not  strictly  an  accord  and  satis- 
faction, to  be  a  good  defence  under  the  general  issue,  the  debtor  appearing  to  have 
been  always  willing  to  perform  his  part  of  the  engagement,  although  the  creditors 
had  not  acted  upon  it.  There  Parke,  J.,  says  :  "  I  think  that  a  mutual  engagement 
like  this,  with  an  immediate  remedy  [292]  given  for  nonperformance,  although  it 
did  not  amount  to  a  satisfaction,  was  in  the  nature  of  it,  and  a  sufficient  defence  to 
the  action."  [Aldeison,  B.  What  do  you  say  as  to  the  residue  beyond  the  111.  6s.'? 
The  plea  is  no  answer  to  the  declaration  unless  it  answers  all  the  plaintiff's  demand.] 
It  is  to  that  that  the  other  objection  is  directed,  that  the  plea  amounts  to  the  general 
issue.  But  this  being  a  new  and  substituted  contract,  the  defendant  is  entitled  to 
plead  it  according  to  the  form  of  the  contract  itself.  He  must  have  pleaded  it  as  to 
part  of  the  demand,  although  he  might  have  given  it  in  evidence  under  the  general 
issue  as  to  the  other  part.  A  party  is  not  bound  to  .sever,  in  pleading,  a  contract 
which  in  its  nature  is  entire.  The  case,  therefore,  is  not  within  the  principle  that  a 
plea  bad  in  part  is  bad  in  toto. 

Francillon,  in  reply.  This  plea  does  not  set  up  a  substituted  contract  for  new 
consideration  ;  it  alleges  no  consideration  for  the  defendant's  employing  the  plaintiff 
to  lay  the  malt-house  floor  ;  but  merely  states  that,  the  defendant  being  indebted  in 
111.  6s.,  it  was  agreed  that  he  should  pay  it  in  a  particular  manner;  and  so  also  as 
to  the  i-esidue,  that  it  was  agreed  that  the  plaintiff  should  lay  a  malt-house  floor, 
and  be  paid  for  that  in  a  particular  manner.  These  are  two  distinct  and  difl'erent 
contracts,  and  the  one  cannot  be  made  part  of  the  consideration  for  the  other. 
[Alderson,  B.  As  to  the  latter,  the  plea  amounts  to  this — "  I  do  not  owe  you  the 
debt,  because  you  agreed  that  I  never  should  owe  it  you  in  money."  That  is  the 
general  issue  beyond  all  doubt] 

Lord  Abinger,  C.  B.  This  plea  does  not  state  any  consideration,  but  merely 
the  fact  of  an  agreement  that  the  plaintiff  would  take  the  debt  in  malt  and  beer  if  the 
defendant  would  give  it  him  so.     It  does  not  state  that,   in   consideration   of  the 
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defendant's  employing  the  plaintift',  he  [293]  agreed  that  he  should  pay  him  the 
amount  of  the  debt  in  a  particular  manner.  As  to  the  rest  of  the  demand,  the  plea 
states  circumstances  which,  if  they  have  any  effect  at  all,  go  to  bar  the  plaintiff's 
claim  altogethei'.  Part  of  the  defence  is  accord  without  satisfaction,  and  the  other 
part  the  general  issue.  The  plea  is  therefore  bad,  and  our  judgment  must  be  for 
the  plaintiff. 

Aldek.son,  B  ,  GuRNEY,  B.,  and  Maule,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Percival  v.  Cooke.  Exch.  of  Pleas.  1839. — In  an  action  in  one  of  the  inferior 
Courts  against  an  attorney,  a  plea  to  the  jurisdiction,  that  he  is  an  attorney  of 
another  Court,  is  still  good  without  an  averment  that  he  is  not  an  attorney  of 
the  Court  in  which  he  is  sued. 

u 

[S.  C.  7  Dowl.  P.  C.  500 ;  8  L.  J.  Ex.  258 ;  3  Jur.  728.] 

This  was  an  action  of  assumpsit  against  the  defendant,  an  attorney  ;  he  pleaded 
to  the  jurisdiction,  that  he  was  and  is  an  attorney  of  the  Court  of  Queen's  Bench,  but 
without  alleging  in  the  plea  that  he  was  not  an  attorney  of  this  Court.  Special 
demurrer  to  the  plea,  assigning  for  cause  the  want  of  this  allegation,  and  joinder 
in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  plea  is  bad,  because  it  does  not  negative 
the  fact  of  the  defendant's  being  an  attorney  of  this  Court.  Since  the  Uniformity  of 
Process  Act,  an  attorney  of  the  Court  of  Exchequer,  though  he  be  also  an  attorney 
of  the  Court  of  Queen's  Bench,  may  be  sued  in  this  Court  In  Lewi^  v.  Kerr  (2  M.  & 
W.  226),  the  plea  accordingly  contained  the  allegation  that  the  defendant  was  not 
an  attorney  of  the  Court  of  Exchequer.  The  defendant  ought  to  shew  clearly  and 
by  distinct  averment  that  this  Court  has  no  jurisdiction  over  him.  It  is  laid  down 
in  the  books  that  a  plea  in  abatement  "is  an  odious  plea,  and  the  defendant  must 
stiite  every  thing  that  can  [294]  oust  the  plaintiff  of  his  right  of  suing  :  "  Casseres  v. 
Bell  (8  T.  II.  1G7).  Thus,  in  a  plea  of  nonjoinder  of  other  defendants,  the  plea  must 
expressly  allege  that  they  are  alive  ;  whereas  in  other  cases  the  duration  of  life  would 
be  presumed  ;  and  a  plea  in  bar,  of  nonjoinder  of  plaintiffs,  need  not  aver  that  they 
are  alive  :  Cabell  v.  VaiKjhan  (1  Saund.  291  b.,  n.  4).  [Aldcrson,  B.  That  is  because 
otherwise  the  defendant  does  not  give  the  plaintiff  a  better  writ.  Maule,  B.  Is  not 
this  the  old  form  of  such  a  plea?]  Before  the  Uniformity  of  Process  Act,  when  the 
defendant  set  uj)  his  jirivilege  of  being  sued  in  his  own  Court,  and  by  liili,  he  shewed 
the  privilege  sutticicntly  by  stating  that  he  was  an  attorney  of  the  Court  of  King's 
Bench. 

Crompton,  contrii.  The  old  form  of  pleading  is  not  altered  by  the  Uniformity  of 
Process  Act ;  and  the  old  precedents  clearly  shew  that  it  was  sufficient  to  give  the 
plaintiff  a  better  writ,  by  shewing  that  the  attorney  could  be  sued  in  another  Court: 
Cainjield  v.  Warren  (1  Lutw.  ().'$9),  Harrinf/fmis car^c  (Hardi-.  104),  Lmncidun  v.  Cronipton 
(Styles,  359),  Neve  v.  A'ehon  (1  Keb.  25(1).  And  the  defendant  has  still  the  same 
right  as  before  the  statute,  to  set  up  his  privilege  of  attending  in  another  Court ;  the 
old  precedents  are  therefore  still  applical)le.  If  tiie  defendant  were  bound  to  exclude 
every  inference,  the  replication  would  be  nothing  but  a  mere  simple  traverse.  In  a 
plea  of  infancy,  the  defendant  i.s  not  bound  to  allege  that  the  goods  were  not  necessaries. 
It  is  suthcient  if  the  defendant  state  enough  to  give  the  phiinliff  a  better  writ.  The 
plaiiitifi'  mav  allege  in  his  leplication  the  fact  that  the  defendant  hiis  not  signed  the 
roll  of  this  Court,  if  the  fact  be  so. 

Lord  Abinger,  C.  B.  I  thiidc  that,  upon  the  authorities,  [295]  wo  must  take 
this  plea  to  be  good  :  and  we  have  the  less  dilliculty  in  so  construing  it,  because  if 
the  plea  contained  the  allegation  that  the  defendant  is  not  an  attorney  of  this  Court, 
and  issue  were  taken  upon  it,  the  judgment  for  the  plaintiff  would  be  final,  and  the 
defendant  would  be  barred  from  eveiy  defence.  If  the  fact  be  that  he  is,  the  plaintiff 
may  allege  it  in  his  replication. 

Alderson,  B.,  Gi'RNKY,  B.,  and  Maule,  B.,  concurred. 

Judgment  for  the  defendant. 
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Evans  v.  Jones  and  Another.     Exch.  of  Pleas.     1839. — Debt  lies  on  an  absolute 
covenant  by  A.,  to  pay  on  a  certain  day  a  sum  certain  due  from  B.  on  mortgage. 

[S.  C.  7  Dowl.  P.  C.  482 ;  8  L.  J.  Ex.  257  ;  3  Jur.  705.] 

Debt  on  an  indenture,  dated  the  31st  of  August,  1837,  made  between  Robert 
Roberts  of  the  first  part,  the  plaintiff  of  the  second  part,  and  the  defendants  of  the 
third  part,  whereby  the  defendants  covenanted,  promised,  and  agreed  with  the  plaintiff, 
that  they,  the  defendants,  their  executors,  &c.,  would  pay  to  the  plaintiff  the  sum  of 
1001.,  with  lawful  interest  for  the  same,  on  the  31st  of  August  then  next  ensuing, 
without  any  deduction  or  abatement  whatever.  Breach,  in  nonpayment  of  the  said 
sum,  with  interest. 

The  defendants,  in  their  plea,  craved  oyer  of  and  set  out  the  indenture  of  the 
31st  of  August,  1837.  It  recited,  that  by  an  indenture  of  demise,  dated  the  4th  of 
June,  1836,  in  consideration  of  the  sums  of  3001.  and  1001.  paid  to  Robert  Roberts 
by  the  plaintiff,  Robert  Roberts  mortgaged  certain  leasehold  premises  to  the  plaintiff, 
as  a  security  for  the  re-payment  of  the  said  sums.  The  indenture  then,  after  certain 
covenants  of  Robert  Roberts,  proceeded  thus: — "And  for  the  still  more  effectually 
securing  the  said  sum  of  1001.  and  interest  to  the  saidj  David  Evans  (the  plaintiff), 
his  executors,  &c.,  they  the  [296]  said  John  Jones  and  Richard  Hughes  (the  defendants) 
do  hereby,  for  themselves,  their  executors,  &c.,  covenant,  promise,  and  agree  to  and 
with  the  said  David  Evans,  his  executors,  &c.,  that  they  the  said  John  Jones  and 
Richard  Hughes,  their  executors,  &c.,  or  some  or  one  of  them,  shall  and  will  well  and 
truly  pay  or  cause  to  be  paid  to  the  said  David  Evans,  his  executors,  &c.,  the  said 
sum  of  1001.,  with  lawful  interest  for  the  same,  at  or  upon  the  31st  of  August  next 
ensuing,  without  any  abatement  or  deduction  whatsoever."  The  plea  then  averred, 
that  the  defendants  were  liable  as  sureties  only  for  Robert  Roberts,  and  not  as 
principals. 

Special  demurrer,  and  joinder  in  demurrer.  The  point  marked  for  argument  on 
the  part  of  the  plaintiff  was,  that  the  covenant  declared  on  being  an  absolute  covenant 
to  pay  the  amount  specified  therein  at  a  day  certain,  the  matter  of  the  plea  was  no 
answer  in  law  to  the  declaration. 

J.  Henderson  appeared  in  support  of  the  demurrer;  but  the  Court  called  upon 

Crompton  to  support  the  plea.  This  is  a  merely  collateral  engagement  by  the 
defendcUits  to  paj'  the  debt  of  Roberts,  upon  which  debt  will  not  lie,  but  covenant 
only.  [Lord  Abinger,  G.  B.  It  is  a  covenant  to  pay  a  sum  certain  on  a  particular 
day  ;  if  payment  be  not  made  on  that  day,  it  becomes  a  debt.]  The  same  leasoning 
would  apply  to  an  action  against  the  drawer  or  indorser  of  a  bill  of  exchange ;  and 
yet  the  authorities  are  strong  to  shew  that  debt  cannot  be  maintained  in  such  case, 
unless  where  there  is  an  immediate  privity  between  the  parties.  Priddy  v.  Uenhrey 
(1  B.  &  Cr.  561  ;  3  D.  &  R.  165),  and  the  cases  there  cited.  A  covenant  to  pay  the 
debt  of  another  person  raises  not  a  debt,  but  only  a  [297]  collateral  duty,  for  which 
an  action  can  be  maintained  only  on  the  covenant  itself  :  liaiulall  v.  liighy  (4  M.  &  W. 
130).  This  is  a  stronger  case  than  that,  because  here  the  principal  does  not  join  in 
the  covenant. 

J.  Henderson.  This  case  is  altogether  distinguishable  from  RandaM  v.  Rigby. 
There  was  there  a  rent  issuing  out  of  land,  and  a  covenant  by  the  moi-tgagor  to  pay  ; 
here  there  is  merely  an  absolute  covenant  by  the  defendants  that  they  or  one  of  them 
will  pay.  In  Randall  v.  Righy,  the  covenant  was,  in  effect,  that  the  annuity  should  be 
primarily  payable  out  of  the  land,  and  that  the  principal  debtoi-  should  be  primarily 
liable.  Here  there  is  no  obligation  on  the  alleged  piincipal  to  pay,  and  no  charge 
on  the  land.  It  is  not  even  alleged  that  the  deed  was  sealed  by  Roberts.  It  is  a 
mere  case  of  a  direct  covenant  by  A.  to  pay  money,  which  it  is  alleged  has  been  lent 
toB. 

Lord  Abinger,  C.  B.  I  think  this  case  is  distinguishable  from  Randall  v.  Righy ; 
indeed,  that  case  itself  distinguishes  this,  because  it  was  there  admitted  that  an 
absolute  covenant  to  pay  a  sum  certain  on  a  given  day  is  a  good  foundation  for  an 
action  of  debt.  It  is  quite  a  different  case  where  there  is  a  collateral  and  independent 
covenant  to  pay  the  debt  of  another  person  on  nonperformance  by  him — as  in  the 
case  of  the  assignment  of  a  lease,  alluded  to  in  Randall  v.  Rigby.     Here  the  defendants 
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entered  into  an  absolute  covenant  to  pay  a  given  sum  to  the  plaintiflF  on  a  given  day, 
and  therefore  became  his  debtors  on  nonpayment. 

Alderson,  B.,  Gurney,  B.,  and  Maule,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[298]  Barton  v.  Brown.  Exch.  of  Pleas.  1839. — Under  the  plea  of  not  guilty  in 
trover,  the  defendant  cannot  set  up  an  absolute  property  in  himself  in  the 
chattel,  by  sale  from  the  plaintiff,  although  the  only  e^adence  of  a  conversion  is 
a  demand  and  refusal. 

Trover  for  a  pig.  Plea,  not  guilty.  At  the  trial  before  Williams,  J.,  at  the  late 
Merionethshire  Assizes,  it  appeared  that  the  plaintiff,  who  was  absent  from  home, 
having  sent  instructions  to  an  auctioneer  to  sell  by  auction  his  farming  stock,  &c.,  at 
his  residence  near  Tremadoc,  in  Merionethshire,  he  wrote  a  letter  to  his  housekeeper 
there,  fixing  certain  prices  for  which  they  were  to  be  sold,  amongst  which  the  price 
of  41.  was  assigned  to  the  pig  in  question.  The  housekeeper,  who  could  not  read 
English,  on  the  daj^  before  the  sale,  took  the  letter  to  the  defendant's  wife  to  read  for 
her,  and  the  defendant  thereupon  agreed  with  her:  for  the  pig  at  that  price,  which  he 
paid  her,  and  obtained  possession  of  the  pig;  but  whether  he  took  it  away  did  not 
appear.  On  the  following  day,  it  was  found  that  the  pig  was  of  greater  value,  and 
the  41.  was  tendered  back  to  the  defendant,  and  the  pig  demanded  from  him,  but  he 
refused  to  deliver  it.  Evidence  was  given  to  shew  former  sales  by  the  housekeeper 
of  live  stock  belonging  to  the  plaintiff.  It  was  however  contended  by  the  plaintifTs 
counsel,  that  under  the  plea  of  not  guilty,  the  defendant  could  not  set  up  a  sale  of 
the  pig  to  him  from  the  plaintiff.  The  learned  Judge  reserved  the  point,  and  left  it 
to  the  jury  to  say  whether  the  housekeeper  had  authority  to  sell  the  pig  to  the 
defendant.  The  jurj'  found  for  the  defendant,  and  leave  was  thereupon  given  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for  41. 

In  Easter  Term,  Jer  vis  obtained  a  rule  nisi  accordingly,  citing  StancUffe  v.  Ilard- 
wkk  (2  C.  M.  &  R.  1),  and  Vtrmn  v.  Shrptm  (2  M.  &  W.  9). 

Welsby  now  shewed  cause.  The  defendant  is  entitled  [299]  to  retain  his  verdict. 
The  question  in  this  case  appears  to  be  that  which  4vas  expressly  reserved  for  future 
consideration  in  the  ea.ses  of  Standijfe  v.  Hardwick  and  Vernon  v.  Shiptoii;  viz., 
whether,  where  the  only  evidence  of  a  conversion  is  by  proof  of  a  demand  and 
refusal,  the  defendant  is  not  at  liberty  to  shew  that  by  reason  of  his  claiming 
property  in  the  chattel,  the  refusal  to  deliver  it  constituted  under  the  circumstances 
no  conversion.  The  plea  of  no  property,  in  trover,  means  no  property  as  against  the 
defendant;  Owen  v.  Knight  (4  Bing.  N.  C.  54;  .5  Scott,  307;  6  Dowl.  P.  C.  24.5). 
[Maule,  B.  The  argument  would  be  good  if  the  defendant  set  up  only  a  ijualified 
right  of  property,  as  a  lien.  Alderson,  B.  The  defendant  here  claims  an  absolute 
property  in  the  animal,  altogether  inconsistent  with  the  plaintifTs  having  any  property 
in  it,  whereas  the  plea  admits  the  property  of  the  plaintiff.]  In  Owen  v.  Knifjhf, 
Coltman,  J.,  says  that  that  plea  denies  only  the  right  of  possession,  .-is  contra- 
distinguished from  the  right  of  property,  and  therefore  the  plea  was  held  to  be 
supported  by  proof  of  a  lien.  [Alderson,  B.  The  allegation  of  the  declaration  is, 
that  the  plaintiff  is  possessed  as  of  his  own  property,  which  is  denied  by  the  plea 
Maule,  B.  The  defendant  here  says,  "This  is  my  pig,  because  1  bought  it  from  you  :  " 
that  is  altogether  inconsistent  with  any  property  in  the  plaintiff.] 

Per  Curiam. (A)  It  is  quite  clear  that  the  defendant  could  not,  on  this  record, 
deny  the  plaintiff's  property  in  the  pig.     The  rule  must  be  absolute. 

Kule  ab-solute. 

Jervis  and  Towtisend  were  to  have  argued  in  support  of  the  rule. 

[300]  \\'iLi,iAM.s  .vNii  Others  v.  Griffith.  Exch.  of  Pleius.  1839. — Where,  in 
an  action  for  the  balance  of  a  banking  account,  the  question  between  the  parties 
was  whether  a  disputed  sum,  above  six  yeai-s  old,  h;ul  been  paid  b)'  the  plaintiffs 
with  the  defendant's  authority  or  not: — Held,  that,  the  jury  having  found  that 
the  payment  was  authorized  by  the  defendant,  the  plaintiffs  were  entitled  to 

(J)  Lord  Abinger,  C.  B.,  Alderson,  Gurney,  and  Maule,  Bs. 
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apply  subsequent  unappropriated  payments  of  the  defendant  in  discharge  of  the 
sum  in  question,  so  as  to  prevent  the  operation  of  the  Statute  of  Limitations. 

Assumpsit  for  money  lent,  money  paid,  interest,  and  on  an  account  stated. 
Pleas,  lion  assumpsit,  and  the  Statute  of  Limitations.  At  the  trial  before  Williams,  J., 
at  the  last  Carnarvon  Assizes,  it  appeared  that  the  action  was  brought  to  recover  the 
sum  of  5301.,  the  balance  of  a  banking  account  due  from  the  defendant  to  the  plaintiffs, 
bankers  at  Carnarvon.  The  only  sum  ultimately  in  dispute  between  the  parties,  was 
an  item  of  1 1 21.  which  appeared  to  the  debit  of  the  defendant,  of  the  date  of  May  1st, 
1826,  alleged  to  have  been  paid  by  the  plaintiffs  in  discharge  of  a  half-yearly  payment 
of  an  annuity  payable  by  the  defendant  to  his  brother.  The  defendant  denied  that 
this  payment  had  been  made  by  his  authority  ;  and  it  appeared  that  he  had  objected 
to  the  item  so  long  ago  as  the  year  1830  or  1831,  and  had  never  afterwards  admitted 
his  liability  in  respect  of  it.  It  was  however  clearly  proved  on  the  part  of  the 
plaintitt's,  that  the  payment  was  expressly  authorized  by  the  defendant.  It  appeared 
also,  that  the  custom  of  the  bank  was  to  send  to  their  customers  half-yearly  state- 
ments of  their  accounts,  and  it  was  sworn  that  such  accounts  had  been  regularly 
transmitted  by  post  to  the  defendant,  from  1826  to  1830.  Copies  of  several  of 
these  accounts  were  put  in,  which  shewed  that  in  that  interval  the  defendant  had 
made  general  payments  on  account  much  exceeding  the  item  in  question,  although 
the  actual  balance  was  always  against  him.  It  was  contended  for  the  defendant, 
that  under  the  circumstances,  the  Statute  of  Limitations  was  a  bar  to  the  plaintiffs' 
recovering  this  disputed  item  of  1 1 21.  The  learned  Judge  thought  otherwise,  and 
under  his  direction  a  verdict  was  found  for  the  plaintiffs  for  the  whole  amount 
claimed,  leave  being  given  to  the  defendant  to  move  to  reduce  the  damages  by  the 
sum  of  1121. 

[301]  Jervis,  in  Easter  Term,  obtained  a  rule  nisi  accordingly,  against  which 

R.  V.  Richai-ds  (Welsby  with  him),  now  shewed  cause.  The  jury  having  found 
that  this  sum  was  paid  by  the  defendant's  authority,  the  plaintiffs  have  a  right  to 
apply  his  subsequent  payments  in  discharge  of  it.     The  Court  then  called  on 

T'ownsend  (with  whom  was  Jervis),  to  support  the  rule.  It  must  be  admitted, 
that  according  to  the  rule  laid  down  in  Clayton's  case  (1  Meriv.  572),  the  defendant's 
payments  not  having  been  specially  appropriated  by  him,  the  plaintiffs  would  have  a 
right  to  appl}'  them  in  discharge  of  any  undisputed  earlier  items  of  their  account. 
But  here  it  appeared  that  this  item  had  been  disputed  between  the  parties  ever  since 
1830.  [Alderson,  B.  The  defendant  had  been  regularly  furnished  with  the  account 
containing  this  item  ever  since  it  appeared  to  his  debit.]  It  was  not  proved  that  he 
had  received  those  accounts,  and  he  alleges  that  he  had  not.  [Alderson,  B.  The 
jury  having  found  that  the  money  was  paid  by  his  authority,  there  is  an  end  of  the 
question.     If  it  was  a  good  debt,  it  was  a  paid  debt.     The  point  is  perfectly  clear.] 

Per  Curiam.     Rule  discharged. (i) 


[302]  Thorpe  v.  Mattingley.  Exch.  of  Pleas.  1839.— Where  a  composition  for 
tithes,  made  in  1711,  and  duly  confirmed  by  the  Court  of  Chancery  in  1715,  was 
set  aside  by  a  decree  of  the  Court  of  Exchequer  in  Equity,  in  a  suit  commenced 
within  the  time  limited  by  the  2  &  3  Will.  4,  c.  100,  s.  3  : — Held,  that  the 
rector  might  bring  an  action  of  debt  on  the  2  &  3  Edw.  6,  for  not  setting  out  the 
tithes,  before  the  determination  of  an  appeal  to  the  House  of  Lords  against  the 
decree  of  the  Court  of  Exchequer. 

[S.  C.  in  Equity  2  Y.  &  C.  421  ;  9  L.  J.  Ex.  Eq.  9  :  varied  nomine  Plowden  v.  Thorpe, 
1840,  7  CI.  &  F.  137;  1  West,  42.  Dissented  from,  Tlw)ye  v.  Plowden,  1845,  14 
M.  &  W.  542.] 

Debt  for  the  treble  value  of  tithes  not  set  out.  Plea,  nil  debet,  upon  which  issue 
was  joined.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after 
last  Michaelmas  Term,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  upon  a  case  which  stated  in  substance  as  follows : — 

(J)  See  Mills  v.  Fowkes,  5  Bing.  N.  C.  455. 
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The  plaintiff  was,  on  the  31st  of  December,  1831,  instituted  and  inducted  into  the 
possession  of  the  rectoiy  of  Aston-Ie-Walls,  Northamptonshire,  and  has  from  thence 
aud  until  the  commencement  of  this  suit  been  and  still  remains  rector  of  the  said 
parish.  All  the  requisites  necessary  to  support  this  action  have  been  complied  with 
on  the  part  of  the  plaiutifl,  provided  the  circumstances  hereinafter  stated  were  not 
sufficient  to  defeat  his  claim. 

The  defendant  was,  at  the  time  alleged  in  the  declaration,  the  occupier  and  in 
possession  of  lands  within  the  titheable  places  of  the  said  parish,  and  on  which 
titheable  crops  of  corn,  hay,  Ac,  had  been  grown,  and  at  the  times  mentioned  in  the 
declaration,  the  defendant  cut  down  aud  carried  away  the  same,  without  setting  out 
the  tithes  thereof. 

On  the  part  of  the  defendant,  it  was  proved  that  the  said  lands  in  his  occupation 
formed  part  of  an  estate  which,  in  the  year  1711,  was  the  property  of  one  William 
Plowden,  and  afterwards  descended  to,  and  at  the  time  of  the  commencement  con- 
tinued to  be  the  property  of,  one  Edmund  Plowden,  to  whom  the  defendant  was 
tenant.  The  case  then  set  out  an  agreement  made  in  the  year  1711,  between  the 
then  rector  and  William  Plowden,  (who  was  patron  of  the  rectory  and  lord  of  the 
manor  of  Astonle-Walls),  for  an  exchange  of  the  glebe  lands  of  the  rectory,  which 
lay  dispersedly  among  the  lands  of  William  Plowden,  in  an  uninclosed  district  called 
Aston  Field,  for  other  lands  of  [303]  the  said  William  Plowden,  and  for  a  composition 
of  101.  for  all  the  tithes  of  the  lands  of  the  said  William  Plowden,  including  those 
occupied  by  the  defendant,  to  the  then  rector  and  his  successors :  which  agreement 
was  confirmed  by  a  decree  of  the  Court  of  Chancer}'  in  171.5,  in  a  suit  to  which  the 
ordinary,  patron,  and  incumbent  were  parties  :  and  the  composition  was  received  by 
the  then  rector  and  his  successors,  and  by  the  present  plaintiff  up  to  and  until 
Michaelmas  1832,  and  not  since ;  and  no  tithes  or  tenths,  or  any  payment  in  lieu 
thereof,  except  as  aforesaid,  have  been  received  or  taken  for  the  said  lauds  so 
exempted  therefrom,  including  the  lands  occupied  by  the  defendant,  from  the  time 
of  making  the  said  agreement  hitherto :  and  the  said  composition  for  tithes,  at  the 
time  of  the  passing  of  the  statute  2  and  3  Will.  1,  c.  100,  had  not  from  the  time  of 
making  thereof  been  set  aside,  abandoned,  or  departed  from. 

The  case  then  stated  that  on  the  7th  June,  1833,  a  notice  was  served  by  the 
plaintiff  on  the  several  occupiers  of  titheable  lands,  that  he  did  from  that  time  require 
all  the  tithes,  both  great  and  small,  to  be  set  out  and  paid  to  him  in  kind  ;  that  on 
the  10th  July,  1833,  he  tiled  his  bill  in  the  Court  of  Exchequer  against  the  several 
occupiers  of  the  lands  exempted  from  tithes  by  the  said  agreement,  and  amongst 
others  the  defendant,  praying  that  the  defendants  might  be  decreed  to  account  for 
the  single  value  of  the  tithes;  and  that  on  the  15th  of  Februarj',  1837,  the  Court 
decreed  that  the  defendants  should  account  according  to  the  prayer  of  the  bill. 
Against  this  decree  the  defendants,  on  the  23rd  of  November,  1837,  appealed  to  the 
House  of  Lords,  and  such  appeal  has  not  yet  been  heard,  or  judgment  given  upon  it. 
The  present  action  was  commenced  on  the  15th  of  October,  1838. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  be,  under  the 
circumsUinces  detiiiled  in  this  case,  entitled  to  retain  the  verdict.  If  the  Court  shall 
be  [304]  of  opinion  that  he  is,  then  the  verdict  entered  up  in  his  favour  shall  be 
retained,  the  value  of  the  tithes  cut  down  and  carried  away  by  the  defendant  to  be 
settled  by  the  junior  counsel  of  the  several  parties  :  otherwise  the  verdict  is  to  be  set 
aside,  and  to  be  entered  up  in  favour  of  the  defendant. 

Kelly,  for  the  plaintiff.  The  (juestion  is,  whether  the  agreement  of  1711  be  bind- 
ing on  the  successors  of  the  then  rector.  But  the  point  has  been  already  decided  in 
favour  of  the  plaintiff  in  this  case,  on  the  equity  side  of  this  Court.(a).  He  was  then 
stopped  by  the  Court. 

Thesiger,  contra.  The  agreement  of  1711  has  no  doubt  been  decided  to  be 
invalid ;  but  the  question  is,  whether  the  defendant  is  not  entitled  to  a  verdict  in  this 
action,  under  the  provisions  of  the  2  &  3  Will.  4,  c.  100,  ss.  2  &  3.  The  second 
section  enacts,  "That  every  composition  for  tithes,  which  hath  been  made  or  confirmed 
by  the  decree  of  any  court  of  equitv  in  England,  in  a  suit  to  which  the  ordinarv, 
patron,   and   incumbent   were   parties,   and   which   hath   not   since   been   set  aside, 

(u)  Thurjie  v.  Mattiugky,  2  Y.  &  C.  421,  where  Alderson,  B.,  held  the  agreement  to 
be  void  under  the  stat.  of  13  Eliz.  c.  10,  s.  3. 
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abandoned,  or  departed  from,  shall  be  and  the  same  is  hereby  confirmed  and  made 
valid  in  law."  The  third  section  provides,  "  That  this  act  shall  not  be  prejudicial  or 
available  to  or  for  any  plaintiff  or  defendant  in  any  suit  or  action  relative  to  any  of 
the  matters  before  mentioned,  now  commenced,  or  which  may  be  hereafter  commenced 
during  the  present  session  of  Parliament,  or  within  one  year  from  the  end  thereof." 
But  this  latter  section  does  not  apply  to  the  present  case  ;  it  extends  only  to  the  very 
suit  or  action  in  question  ;  and  this  action  of  debt  for  the  treble  value  of  the  tithes 
was  not  commenced  until  long  after  the  period  limited  by  the  clause.  It  is  true  that 
the  plaintiff  commenced,  within  the  j'ear  [305]  therein  limited,  another  suit,  viz.  that 
in  the  Exchequer  in  Equity  for  the  single  value  ;  but  that  suit  is  still  subjudice,  an 
appeal  being  yet  pending  against  the  decree  of  that  Court.  The  composition,  there- 
fore, has  not  j'et  been  set  aside,  and  this  action,  having  been  commenced  before  the 
determination  of  the  appeal,  is  at  least  prematurely  brought,  and  the  defendant  is 
entitled  to  the  verdict. 

Kelly,  contra.  If  the  argument  on  the  other  side  be  well  founded,  and  the  plaintiff 
is  bound  to  wait  until  the  determination  of  the  appeal  in  the  equity  suit,  until  he  bi'ings 
an  action  under  the  statute,  then  it  would  equally  follow,  that  if  a  suit  were  brought 
by  the  plaintiff,  upon  which  he  obtained  judgment  and  execution,  and  ten  years  after- 
wards he  brought  an  action  of  debt  for  the  treble  value  of  tithes  not  then  set  out, 
the  defendant  might  sue  out  a  writ  of  error,  and  contend  that  the  action  was  premature, 
on  the  ground  of  the  question  being  still  sub  judice.  The  statute  must  receive  a 
reasonable  interpretation,  and  be  construed  to  mean,  that  if  the  incumbent  have  com- 
menced, within  the  time  limited,  any  action  or  suit  in  which  he  has  proceeded  to  and 
obtained  a  judgment,  the  case  is  excepted  out  of  the  operation  of  the  second  section. 

Lord  Abinger,  C.  B.  I  think  the  reasonable  construction  of  the  statute  is,  that 
parties  shall  not  be  entitled  to  raise  the  question  of  the  validity  of  a  tithe  composition 
confirmed  in  the  manner  mentioned  in  s.  2,  unless  they  commence  their  action  or  suit 
within  the  time  limited  by  the  third  section.  The  plaintiff  has  done  this  by  his  suit 
in  the  Exchequer,  by  the  decree  in  which  the  composition  has  been  set  aside,  and  he 
is  therefore  entitled  to  our  judgment. 

GuRNEY,  B.,  and  Maule,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[306]  Bevans  v.  Rees.  Exch.  of  Pleas.  1839. — Where  the  defendant,  who  owed 
the  plaintiff  1081.,  for  principal  and  interest  on  two  promissory  notes,  in  conse- 
quence of  an  application  from  the  plaintifi's  attorney  for  the  amount,  sent  a  person 
to  the  attorney,  who  told  him  he  came  to  settle  the  amount  due  on  the  notes, 
and  desired  to  be  informed  what  was  due;  and  laid  down  150  sovereigns,  out  of 
which  he  desired  the  attorney  to  take  the  principal  and  interest ;  but  the  attorney 
refused  to  do  so,  unless  a  shop  account,  due  from  the  plaintiff  to  the  defendant, 
were  fixed  at  a  certain  amount : — Held,  that  this  was  a  good  tender  of  the  1081. 

[S.  C.  7  Dowl.  P.  C.  510 ;  8  L.  J.  Ex.  263  ;  3  Jur.  608.] 

Assumpsit  by  indorsee  against  indorser  of  two  promissory  notes ;  with  counts  for 
money  lent,  interest,  and  on  an  account  stated.  The  defendant  pleaded  a  tender,  on 
which  issue  was  joined.  At  the  trial  before  Coleridge,  J.,  at  the  last  Pemlirokeshire 
Assizes,  it  appeared  that  the  plaintiff's  attorney,  a  Mr.  Kees,  had  written  to  the  defen- 
dant, demanding  payment  of  the  principal  and  interest  due  upon  the  notes,  amounting 
to  about  1081.  There  was  at  this  time  a  dispute  between  the  plaintiff  and  the  defen- 
dant respecting  the  amount  of  a  shop  bill  for  goods,  owing  from  the  plaintift'  to  the 
defendant.  On  the  receipt  of  the  attorney's  letter,  the  defendant  sent  his  shopman 
to  him,  who  informed  him  that  "  he  came  to  settle  for  the  two  notes,  principal  and 
interest,  and  he  wished  to  know  what  was  due."  He  put  down  150  sovereigns  on  the 
attorney's  desk,  and  told  him  to  take  the  principal  and  interest.  Mr.  Rees  said  he  would 
not  take  it  unless  the  defendant  would  consent  to  fix  the  shop  account  at  81.  13s. 
The  shopman  said,  he  would  pay  the  notes  and  interest  without  reference  to  the  .shop 
account,  and  desired  Mr.  Rees  to  take  what  he  said  was  due.  This  he  refused  to  do, 
and  the  shopman  thereupon  took  awa}^  the  money  again.  This  was  the  account  of  the 
transaction  as  given  in  evidence  by  the  shopman,  who  was  however  contradicted  in 
some  particulars  by  Mr.  Rees.     The  learned  Judge  left  it  to  the  jury  to  say,  whether 
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the  tender  was  unconditional,  and  whether  the  attorney  made  any  oljjection  on  the 
ground  of  the  shopman's  not  specifiying  the  amount  due  on  the  notes.  The  jury  having 
found  a  verdict  for  the  defendant, 

Chilton,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
this  was  not  a  tjood  tender  of  [307]  the  lOSl.  ;  citing  Stroiiff  v.  Hanoi  (3  Bing.  304  ; 
1 1  Moore,  72),  and  Brady  v.  Jonef:  (2  I).  &  R.  305). 

Evans  now  shewed  cause.  The  jury  having  found  for  the  defendant,  it  must  be 
taken  that  they  believed  his  witness  ;  and  upon  bis  evidence  this  was  a  sufficient  tender. 
It  is  expressly  laid  down  in  the  third  resolution  in  Wade's  case  (-5  Kep.  115),  that  "  if 
a  man  tender  more  than  he  ought  to  pay,  it  is  good,  for  omne  majus  continet  in  se 
minus  ;  and  the  other  ought  to  accept  so  much  of  it  as  is  due  to  him  :  quando  plus  tit 
quam  fieri  debet,  videtur  etiam  illud  fieri  quod  faciendum  est :  et  in  majori  summa 
continetur  minor."  The  doctrine  so  stated  has  been  recognised  bv  many  subsequent 
authorities:  Douglas  v.  Patrick  (3  T.  R.  683),  Black  v.  SrnUh  (Peake's  X.  P.  C.  8S), 
Cadman  v.  Lvbho'ck  (5  D.  &  R.  289),  Dean  v.  James  (4  B.  &  Adol.  546  ;  1  Nev.  &  M. 
393).  It  is  said  that  the  tender  here  was  conditional.  If  the  party  had  said,  "  I  will 
pay  you,  if  j'ou  will  tell  me  the  amount,"  that  might  have  been  so  ;  but  all  that  the 
witness  did  was  to  desire  the  plaintiff's  attorney  himself  to  take  the  sum  due  out  of 
the  amount  tendered.  But,  at  all  events,  it  is  a  question  for  the  jury  whether  a 
tender  be  conditional  or  not ;  Eckslein  v.  Eeynolds  (2  Nev.  &  P.  256  ;  7  Ad.  &  E.  80) ; 
and  here  the  jury  have  found  that  question,  which  was  e.Kpressly  left  to  them,  in 
favour  of  the  defendant.  The  cases  cited  on  moving  for  this  rule  are  distinguishable. 
In  Strong  v.  Harvey,  one  sum  was  tendered  in  full  of  several  demands,  for  different 
sums,  and  against  several  persons,  which  clearly  did  not  support  a  plea  of  tender  of  a 
certain  portion  of  that  sum  for  one  of  them  :  and  in  Brady  v.  Jones,  the  defendant,  at 
the  same  time  that  he  tendered  the  money,  (viz.,  seven  sovereigns,  in  payment  of  a 
demand  of  61.  17s.  6d.),  de-[308]-livered  also  a  counter-claim  on  the  plaintiff  of  11.  os.  : 
that  was  clearly  a  tender  coupled  with  a  condition  of  payment  of  the  counter-demand. 

Chilton  and  T.  W.  Hill,  in  support  of  the  rule.  In  order  to  make  a  tender  valid, 
tw-o  things  are  necessary  :  first,  there  must  be  a  specification  of  the  amount  due  ;  and 
next,  an  express  offer  to  pay  it.  Ryder  v.  Lord  Tomisend  (7  D.  &  R.  119),  Alexander 
V.  Brown  (1  C.  &  P.  288),  Evaiis  v.  judkins  (4  Campb.  156).  The  debtor  has  no  right 
to  place  a  heap  of  money  before  his  creditor,  and  by  requiring  him  to  take  out  of  it 
the  amount  due,  at  once  to  make  him  admit  that  no  more  is  due,  and  to  throw 
upon  him  the  onus  of  not  taking  too  much.  It  is  as  easy  for  the  debtor  to  ascertain 
what  is  due  as  the  creditor.  In  JVade's  case,  and  the  other  authorities  cited  for  the 
defendant,  the  money  was  produced  in  such  a  manner  that  the  sum  due  was  separable 
from  the  mass  by  the  creditor :  and  in  IVade'^i  case,  the  actual  amount  due  was  in  fact 
tendered. 

Lord  Abinger,  C.  B.  I  think  there  is  no  ground  for  making  this  rule  absolute. 
I  am  not  disposed  to  lay  down  general  propositions,  unless  where  it  is  necessary  to 
the  decision  of  the  case  :  but  I  am  prepared  to  say,  that  if  the  creditor  knows  the 
amount  due  to  him,  and  is  offered  a  larger  sum,  and,  without  any  objection  on  the 
ground  of  want  of  change,  makes  quite  a  collateral  objection,  that  will  be  a  good 
tender.  Here  it  is  admitted  that  Mr.  Rees,  who  was  the  agent  of  the  plaintiff,  knew 
the  amount  due  for  principal  and  interest  on  the  notes.  The  shopman  (whose  evidence 
was  believed  by  the  jury)  asked  him  to  take  out  of  the  money  produced  the  amount 
of  them.  He  refused  to  do  so,  or  to  tell  him  what  was  due,  except  on  a  condition 
he  had  no  right  to  impose,  viz.  that  the  balance  of  a  shop  account  should  be  fixed  at  a 
certain  amount. 

[309]  Alderson,  B.  I  am  of  the  same  opinion.  Mr.  Rees  puts  it  upon  the 
ground,  that  he  would  not  name  the  amount  due,  unless  the  other  party  would  admit 
a  set-off  to  a  certaiti  amount.  That  was  a  condition  he  had  no  right  to  impose.  Then 
the  tender  in  effect  is — "I  will  pay  you  what  you  say  is  due,  if  you  will  tell  me  ;  if 
not,  take  what  you  say  is  due."     I  think  that  is  a  good  tender. 

GURNEY,  B.     I  am  of  the  .same  opinion,  that  this  was  a  good  tender. 

Maule,  B.  I  am  of  the  same  opinion.  Xo  doubt,  a  tender  must  be  of  a  specific 
sum,  on  a  specific  account:  and  if  it  be  upon  a  condition  which  the  creditor  has  a  right 
to  object  to,  it  is  not  a  good  tender.  But  if  the  only  condition  be  one  which  he  nas 
no  right  to  object  to,  and  he  has  still  power  to  take  the  money  due — as  if  the  condition 
were,  "  1  will  pay  the  money  if  you  will  take  it  up,"  or  the  like — that  does  not  invalidate 
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the  tender.     Here  the  defendant  offers  the  plaintiff  the  option  of  taking  any  amount 
which  he  says  is  due,  and  only  offers  it  in  satisfaction  of  that  amount :  there  is  no 
condition,  therefore,  which  the  plaintiff  has  a  right  to  object  to. 
Rule  discharged. 

Leach  «;.  Simpson  and  Another.  Exch.  of  Pleas.  1839. — The  rule,  that  a  written 
deposition  taken  before  a  magistrate  under  the  7  Geo.  4,  c.  64,  s.  3,  is  the  best 
evidence  of  the  statement  of  the  witness,  is  not  confined  to  the  proceeding  in 
which  the  deposition  is  taken,  but  extends  to  all  proceedings,  civil  as  well  as 
criminal,  in  which  it  is  sought  to  adduce  the  statement  of  the  witness  in  evidence. 

[S.  C.  7  Dowl.  P.  C.  513  ;  3  Jur.  654.] 

Trespass  for  assault  and  false  imprisonment.  There  was  a  plea  of  not  guilty  by 
both  defendants  ;  and  the  defendant  Simpson  also  pleaded,  that  he  was  acting  manager 
of  a  theatre,  at  which  the  plaintiff  was  engaged  to  perform  in  a  certain  piece  about  to 
be  exhibited ;  that  the  [310]  plaintiff  unlawfully  went  into  the  boxes  set  apart  for 
visitors,  and  from  thence  across  the  pit  and  benches  upon  the  stage,  and  conducted 
himself  violently  and  improperly,  and,  without  the  consent  of  the  defendant  Simpson, 
addressed  the  audience,  and  excited  them  to  riot  and  breach  of  the  peace ;  and  that 
a  portion  of  the  audience,  excited  by  the  said  conduct  of  the  plaintiff,  proceeded  to 
make  a  great  uproar  and  disturbance,  and  to  act  in  violation  of  the  peace,  &c.  &c.  ; 
whereupon  the  defendant  Simpson,  as  such  manager,  in  order  to  preserve  the  peace, 
and  to  prevent  further  mischief,  gave  the  plaintiff  in  charge  to  the  other  defendant, 
a  constable,  who  took  him  into  custody,  &c.  :  which  are  the  same  supposed  trespasses, 
&c.     Replication,  de  injuria. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Warwick  Assizes,  the  defendant, 
in  support  of  his  justification,  proved  the  violent  conduct  and  language  of  the  plaintiff, 
as  described  in  the  plea,  and  the  disturbance  that  ensued  in  consequence ;  and  that 
the  plaintiff  was  thereupon  taken  into  custody,  and  on  the  following  morning  brought 
before  a  magistrate  on  a  charge  of  riot.  The  plaintift''s  counsel  proposed  to  ask  some 
questions  as  to  what  had  been  said  by  the  defendant  Simpson  before  the  magistrate, 
to  shew  that  he  admitted  having  directed  the  imprisonment  of  the  plaintiff ;  but  as 
it  appeared  that  his  statement  had  been  taken  down  in  writing,  the  defendants' 
counsel  contended  that  the  deposition  must  be  put  in,  and  that  the  matter  of  it  could 
not  be  proved  by  parol ;  and  the  Lord  Chief  Justice  being  of  that  opinion,  rejected 
the  evidence.     A  verdict  having  been  found  for  the  defendants, 

Waddington,  in  Easter  Term,  moved  for  a  new  trial,  on  the  ground,  amongst 
others,  that  this  evidence  was  improperly  rejected.  The  rule,  that  the  deposition  of 
the  witness  is  the  only  admissible  evidence  of  what  is  stated  by  him  [311]  before  a 
magistrate,  applies  only  to  criminal  cases,  and  not  where  it  is  sought  to  make  the 
proceedings  evidence  for  a  collateral  purpose  in  a  civil  action.  The  7  Geo.  4,  c.  64, 
s.  3,  provides,  that  in  cases  of  misdemeanor,  "the  justices  shall  take  the  examination 
of  the  person  charged,  and  the  information  upon  oath  of  tho.se  who  shall  prove  the 
facts  and  circum.stances  of  the  case,  or  so  much  thereof  as  shall  be  material,  in  writing, 
before  he  shall  commit  to  prison  or  require  bail  from  the  person  so  charged."  But 
that  enactment  only  makes  the  deposition  the  sole  evidence  in  the  particular  case  as 
to  which  it  is  taken,  and  does  not  exclude  oral  testimony  of  what  was  said  by  the 
party  before  the  magistrate,  as  an  admission  against  his  interest,  in  a  civil  suit.  The 
mere  fact  of  the  statement  being  taken  down  by  another  person  clearly  would  not 
make  the  writing  the  only  evidence  ;  it  must  be  said  that  it  is  so,  because  it  is  taken 
down  by  the  magistrate,  as  a  judicial  act.  But  neither  does  the  circumstance  of 
testimony  having  been  noted  down  by  a  person  in  authority,  exclude  all  other  proof ; 
otherwise  a  judge's  notes  would  be  the  only  evidence,  on  an  indictment  for  perjury, 
of  the  evidence  given  on  a  trial  at  nisi  prius.  [Lord  Abinger,  C.  B.  A  judge  only 
takes  notes  for  his  own  private  convenience  ;  there  is  no  law  which  requires  him  to  do 
so.  I  have  always  understood  that  wherever  a  magistrate  had  jurisdiction,  you  cannot 
ask  what  was  said  before  him  without  producing  the  deposition.]  It  would  not  be 
the  duty  of  the  magistrate,  under  the  statute,  and  for  the  purpose  of  the  criminal 
proceedings,  to  have  the  deposition  signed  by  the  defendant ;  but  if  it  was  not  signed, 
can  it  be  deemed  sufficiently  authenticated  to  exclude  other  evidence  of  what  he  said  ? 
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Lord  Abinger,  C.  B.  I  have  always  understood  the  law  to  be,  that  when  testimony 
has  been  reduced  to  writing  by  a  person  of  competent  authority,  you  must  [312] 
inquire,  in  the  first  instance,  what  the  witness  said  by  the  writing :  and  the  rule  is 
the  same,  whether  the  evidence  be  taken  upon  interrogatories  in  Chancery,  or  by 
depositions  before  a  magistrate.  I  never  before  heard  it  objected  that  the  rule  does 
not  apply  when  it  is  sought  to  use  the  evidence  in  ci%'il  cases ;  but  there  can  be  no 
doubt  that  it  does. 

Parke,  B.  The  rules  of  evidence  must  be  the  same  in  ci\dl  as  in  criminal  cases. 
The  presumption  is,  until  the  contrary  is  shewn,  that  the  magistrate  took  down  all 
that  was  material  in  the  testimony  of  the  witness.  The  written  deposition,  therefore, 
is  the  best  evidence  of  what  he  said,  and  must  first  be  produced,  before  you  can  inquire 
by  other  means  as  to  what  passed  on  the  occasion  ;  then  if  it  appear,  on  production 
of  the  deposition,  that  any  particular  statement  alleged  to  have  been  made  is  not 
contained  in  it,  you  may  add  to  it  by  parol  evidence  of  that  statement.  As  to  the 
signing,  as  the  act  only  requires  that  the  deposition  should  be  signed  by  the  magistrate, 
the  signature  of  the  witness  is  not  requisite  to  make  it  the  best  evidence. 

Aldersox,  B.,  and  Maule,  B.,  concurred. 

The  rule  was  therefore  refused  on  this  point :  but  on  another  ground  a  rule  was 
granted,  which  was  discharged  after  argument  in  this  term. 

[313]  BRAixmvAiTE  t:  William  Skinner,  the  Elder,  William  Skinner,  the 
Younger,  and  George  Skinner,  sued  with  Robert  Ellerson.  Exch.  of 
Pleas.  18.39. — A  testator  devised  lands  in  fee,  after  the  determination  of  certain 
life  estates,  to  A.,  B.,  and  C,  as  tenants  in  common,  subject  to  and  charged  with 
the  payment  of  2001.,  which  he  thereby  bequeathed  to  and  to  be  equally  divided 
among  the  children  of  his  niece.  A.  and  B.,  during  the  life  of  one  of  the  tenants 
for  life,  granted  their  reversion  in  two  undivided  third  parts  of  the  lands,  to 
mortgagees  for  500  years : — Held,  that  an  action  of  debt  could  not  be  maintained 
against  the  termors  for  a  share  of  the  2001.  so  bequeathed. 

[S.  C.  8  L.  J.  Ex.  240;  3  Jur.  1054.] 

Debt.  The  declaration  stated,  that  one  George  Ellerson,  being  seised  in  his 
demesne  as  of  fee  in  certain  messuages  and  lands,  by  his  will  devised  the  same,  subject 
to  certain  life  estates  of  his  sisters,  unto  and  to  the  use  of  his  nephews  George  Ellerson, 
Thomas  Ellerson,  and  the  defendant  Robert  Ellerson,  and  their  respective  heirs,  as 
tenants  in  common,  subject  nevertheless  to,  and  charged  (amongst  other  things)  with 
the  payment  of  the  sum  of  2001.,  which  he  the  said  George  Ellerson,  the  uncle,  thereby 
bequeathed  to  be  equally  divided  between  and  amongst  all  and  every  the  child  and 
children  then  living,  and  thereafter  to  be  born,  of  his  the  testator's  niece  Isabella 
Braithwaite,  and  that  the  shares  of  her  children  should  be  considered  vested  interests 
when  they  should  respectivel^v  attain  the  age  of  twenty-one  years :  that  the  said 
legacy  should  be  paid  in  the  manner  following,  that  is  to  say,  the  shares  of  such  of 
the  said  children  as  should  be  under  twenty-one  years  at  the  decease  of  the  testator's 
sisters  and  his  said  niece  Isabella  Braithwaite,  or  the  survivor  of  them,  to  be  paid  as 
and  when  he,  she,  or  they  respectively  should  attain  that  age  ;  and  the  share  of  such 
of  them  as  should  attain  the  age  of  tweiitj'-one  years  during  the  lives  of  the  testator's 
sisters,  his  niece,  or  the  survivor  of  them,  to  be  paid  within  six  months  after  the 
decease  of  such  sur\'ivor.  The  declaration  then  averred,  that  the  testator  George 
Ellerson  died  seised  without  revoking  his  will  :  that  his  sister  Mary  Ellerson  died, 
and  Isabella  Ellerson  survived  her  ;  that  Isabella  Braithwaite,  the  testator's  niece,  died, 
and  Isabella  Ellerson  survived  her  ;  and  that  in  the  lifetime  of  Isabella  Ellerson,  by  a 
ceitain  indenture  made  between  the  testator's  nephews,  George  Ellerson  and  Thomas 
El-[314]-lerson  of  the  one  part,  and  the  defendants  William  Skinner  the  elder,  William 
Skinner  the  younger,  and  George  Skinner,  of  the  other  part,  the  said  Thomas  and 
George  Ellerson,  in  consideration  of  the  sum  of  5001.  due  and  owing  to  the  defendants 
(the  Skinners),  from  the  said  Thomas  and  George  Ellerson,  on  the  balance  of  a  certain 
account,  did  grant,  bargain,  sell,  and  confirm  to  the  defendants  (the  Skinners),  their 
executors,  administrators,  and  assigns,  all  that  the  remainder  or  reversion  expectant 
upon,  and  to  take  effect  in  possession  immediately  from  and  after  the  decease,  or  other 
sooner  determination  of  the  estate  for  life,  of  the  said  Isabella  Ellerson,  of  and  in  the 
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two  third  parts  of  the  messuage  and  lauds  to  which  the  said  George  and  Thomas 
EUerson  were  entitled  under  the  will  of  the  said  George  Ellerson  the  uncle  :  to  hold 
the  same  unto  the  said  defendants  (the  Skinners),  their  executors,  administrators,  and 
assigns,  for  the  full  term  of  500  years,  subject  to  the  life  estate  of  the  said  Isabella 
Ellerson  :  by  virtue  of  which  said  indenture,  the  said  remainder  or  reversion  of  the 
two  undivided  third  parts  in  the  said  messuage  and  lands,  was  vested  in  the  defen- 
dants (the  Skinners),  the  further  reversion  thereof  belonging  to  the  said  George  and 
Thomas  Ellerson  :  that  the  said  Isabella  Ellerson  died,  after  whose  death  all  the 
defendants  entered  into  and  upon  the  said  messuages  and  lands,  and  the  said  Robert 
Ellerson  then  became  and  was,  and  from  thence  hitherto  hath  been  and  still  is,  seised 
in  his  demesne  as  of  fee  of  and  in  one  undivided  third  part  of  and  in  the  said  messuages 
and  lands,  and  the  pernor  of  the  profits  thereof,  and  the  said  defendants  (the  Skinners) 
then  became  and  were,  and  thence  hitherto  have  been  and  still  are,  possessed  as  joint 
tenants  of  two  other  undivided  third  parts  of  and  in  the  said  messuages  and  lands, 
for  all  the  residue  and  remainder  of  the  said  term  of  500  years  :  that  the  said  messuages 
and  lands  so  devised  were  and  are  of  much  greater  value  than  the  sum  of  2001. :  that 
the  [315]  plaintiff  was  one  of  the  eight  children  of  Isabella  Braithwaite ;  that  she 
attained  the  age  of  twenty-one  years  after  the  death  of  Isabella  Ellerson  :  and  that  by 
means  of  the  premises,  the  defendants  became  liable  to  pay  the  plaintiff  the  sum  of 
251.  being  the  plaintiff's  share  of  the  said  sum  of  2001.,  together  with  interest.  Breach, 
in  non-payment  of  the  said  sum  of  251.  and  interest. 

Plea,  that  the  said  George  Ellerson,  the  uncle,  also  charged  the  said  me.ssuages  and 
lands  with  the  payment  of  the  further  sum  of  2001.,  to  be  divided  amongst  the  children 
of  his  niece  Mary  Robinson,  and  with  the  payment  of  the  further  sum  of  2001.  to  be 
divided  amongst  the  children  of  his  niece  Sarah  Ellerson,  and  directed  that  the  shares 
of  the  children  of  the  said  Mary  Robinson,  Sarah  Ellerson,  and  Isabella  Braithwaite, 
in  the  said  legacies  of  2001.,  and  2001.,  and  2001,  should  be  vested  interests  when  they 
should  attain  the  age  of  twenty-one  years  :  that  the  said  testator  George  Ellerson  also 
charged  the  said  messuages  and  lands  with  the  paj-ment  of  three  annuities  of  101.  each 
to  the  said  Mary  Robinson,  Isabella  Braithwaite,  and  Sarah  Ellerson,  with  powers  of 
entry  and  distress  for  securing  the  same  :  that  Mary  Robinson  died  in  the  lifetime  of 
Isabella  Ellerson,  leaving  six  children  her  surviving,  who  respectively  attained  the  age 
of  twenty-one  years  before  the  commencement  of  the  suit,  and  were  still  living :  That 
the  defendants,  since  the  death  of  Isabella  Ellerson,  have  not  been  in  the  possession 
or  occupation  of  the  said  messuages  and  lands,  nor  have  they  received  the  rents  or 
profits  of  the  same,  to  an  amount  equal  to  the  said  several  legacies  of  2001.  and  2001. 
so  given  and  bequeathed  to  the  children  of  the  said  Isabella  Braithwaite  and  Mary 
Robinson,  or  sufficient  to  pay  or  satisfy  the  said  legacies  and  other  charges  in  the  said 
will  and  in  this  plea  mentioned.     Verification. 

Replication,  that  the  defendants  were  and  have  been,  since  the  death  of  the  said 
Isabella  Ellerson,  and  still  are,  [316]  in  possession  of  two  undivided  third  parts  of  the 
said  messuages,  lands,  and  hereditaments  in  the  declaration  mentioned  ;  concluding 
to  the  countiy. 

Special  demurrer,  and  joinder  in  demurrer.  Besides  the  causes  of  demurrer  stated 
to  the  replication,  the  defendants  (the  Skinners)  stated  the  following  points  for  argu- 
ment against  the  sufficiency  of  the  declaration : — 

That  an  action  of  debt  is  not  maintainable  for  the  recovery  of  the  plaintiff's  pi'O- 
portion  of  the  legacy,  without  some  express  and  ^■alid  agreement  by  the  defendants 
for  payment  of  the  amount,  which  is  not  alleged  : 

That  such  an  action  cannot  be  maintained  against  the  above-named  defendants, 
they  not  being  devisees  mentioned  in  the  will,  or  charged  with  the  payment  of  the 
legacy,  being  possessed  of  a  chattel  interest  for  a  term  of  years  only  in  a  portion  of 
the  property,  and  it  being  alleged  in  their  plea,  and  not  denied  by  the  plaintifi",  that 
they  have  never  been  in  occupation  of  an}'  part  of  the  property,  or  received  sufficient 
monies  to  satisfy  the  charges  : 

That  such  action  is  not  maintainable  against  these  defendants,  who  are  only  entitled 
to  a  leasehold  interest,  jointly  with  the  other  defendant,  who  is  alleged  to  be  tenant 
in  common  in  fee-simple  of  one-third  of  the  property : 

That  if  any  action  be  maintainable,  it  should  be  brought  against  all  the  tenants 
in  fee-simple  ;  and  also  that  all  the  persons  entitled  to  proportions  of  the  entire  legacy 
of  2001.  ought  to  be  joined  as  co-plaintiffs  : 
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That  the  action  is  not  maintainable  without  its  being  alleged  and  shewn  by  the 
plaintiff, — and  which  has  not  been  done, — that  the  estate  of  the  defendant  Kobert 
EUerson,  together  with  the  interest  of  the  other  defendants,  were  of  equivalent  or 
greater  value  than  the  said  legacy  of  2001. : 

That  the  plaintiti'  ought  to  have  alleged  that  the  property,  or  the  estates  and 
interest  of  the  defendants  therein,  was  of  sutficient  value  to  satisfy  all  the  charges. 

[317J  That  the  testator's  personal  estate  is  not  shewn  to  have  been  exhausted,  or 
to  have  been  exonerated  from  payment  of  the  legacy  in  question,  and  the  declaration 
is  in  this  respect  also  insufficient. 

AVightman,  in  support  of  the  demurrer.  First,  no  action  at  law  is  maintainable 
for  the  legacy  claimed  by  the  plantiti'.  This  is  a  mere  pecuniary  legacy ;  it  differs 
from  the  case  of  a  bequest  of  money  payable  solely  out  of  the  land.  It  is  indeed 
charged  on  the  land,  but  is  payable  not  only  out  of  the  real  estate,  but  also  out  of 
any  funds  in  the  hands  of  the  executors.  Howsoever,  therefore,  the  legatee  may  be 
entitled  in  another  way  to  make  the  land  available,  in  law  the  legacy  is  payable  out 
of  the  general  funds  of  the  estate.  The  bequest  to  the  legatees  is  general ;  the  subse- 
quent devise  to  the  nephews  is  chai'ged  with  the  payment  of  the  legacies  :  the  legatees 
might  go,  therefore,  against  the  general  assets  of  the  testator.  [Parke,  B.  It  is  in 
effect,  "I  charge  my  land  with  2001.,  which  2001.  I  bequeath  to  certain  persons."]  If 
the  land  were  insufficient  to  satisfy  it,  they  would  have  a  right  to  resort  to  the 
personalty  :  there  is  no  exclusion  of  the  personal  estate  as  a  fund  to  which  they  are  to 
look.  [Maule,  B.  It  is  not  an  absolute  devise  to  the  nephews,  but  subject  to  the 
payment  of  the  2001. ;  so  that  they  get  the  estate  minus  the  2001.]  But  the  money 
is  not  made  payable  out  of  that  specific  fund  only  ;  it  is  but  a  charge  upon  the  realty, 
which  does  not  take  away  the  right  of  the  legatees  to  resort  to  the  personalty. 

But  secondl}' ;  conceding  that  the  legac\'  is  payable  solely  out  of  the  land,  the 
cases  which  shew  that  a  legacy  cannot  be  recovered  at  law,  apply  in  principle. 
Specialty  creditors  would  have  a  right  to  come  upon  this  fund.  The  same  reasons  of 
convenience  and  justice,  which  were  relied  on  by  Lord  Kenyon  in  Decks  v.  Sirutt 
(5  T.  K.  G90),  equally  ap])ly  [318]  to  the  case  of  a  legacy  charged  on  land.  Atkins  v. 
Hill  (Cowp.  284)  was  decided  on  the  ground  that  an  express  promise  to  pay 
the  legacy  was  admitted  by  the  demun-er ;  and  its  authority  appears  to  have  been 
denied  in  Jones  v.  Tanner  (G  B.  &  Cr.  542).  Nkholwn  v.  Sliennan  (1  Sid.  45  ; 
T.  Kaym.  23;  1  Keb.  116)  is  another  authority'  to  shew  that  no  action  can  be  main- 
tained for  a  legacy.  The  difference  is  between  a  bequest  of  a  sum  payable  out  of  land, 
and  of  a  sum  charged  on  land  :  in  the  former  case  it  niaj-  well  l)e  said  the  terretenant 
is  bound  to  pay.  The  dictum  of  Lord  Holt,  in  Ewer  v.  Jones  (Salk.  415;  2  Ld. 
Rayni.  937  ;  and  see  G  Mod.  27),  will  be  relied  upon  on  the  other  side, — where  it  is 
said,  that  if  money  be  devised  to  be  paid  out  of  certain  lands,  the  devisee  may  have 
an  action  of  debt  against  the  terretenant  for  the  money,  upon  the  statute  of  32  Hen.  iS, 
c.  1,  of  wills.  In  the  report  in  Lord  Raymond,  this  dictum  is  appended  to  the  case 
of  Ewtr  v.  Jones,  with  the  subject-matter  of  which  it  has  no  connection  whatever ;  in 
6  Mod.,  it  is  reported  as  an  aTionymous  case  ;  and  it  appeals  to  have  Ijeen  altogether 
extrajudicial.  But  if  it  were  otherwise,  it  is  not  strictly  applicable  here,  because  this 
is  not  the  case  of  money  devised  to  be  paid  out  of  land,  but  only  charged  upon  it. 

Thirdly  ;  at  all  events  the  action  is  not  maintainable  against  the  defendants,  the 
Skinners,  who  are  merely  termors  for  500  years  by  assignment  from  two  of  the 
devisees  in  fee.  There  is  no  privity  of  contract  or  of  estate  between  the  legatee  and 
the  termors,  so  as  to  entitle  her  to  sue  them  in  debt.  [Parke,  B.  Does  not  the  terre- 
tenant  mean  the  owner  of  the  freehold?]  Yes,  for  this  purpose.  If  the  action  will 
lie  against  these  termors,  it  might  equally  be  maintained  against  an  ordinary  tenant 
from  year  to  year.     On  this  point  the  Court  called  on 

[319]  Martin  to  support  the  declaiation.  The  consequence  of  the  action  being 
maintainable  at  all,  is,  that  it  must  be  brought  against  all  the  parties  who  are  in  the 
possession  of  the  land.  It  is  assumed  for  the  purpose  of  this  part  of  the  argument, 
that  the  land  is  the  sole  security,  and  that  there  is  no  distinction  between  the  cases 
of  a  bequest  charged  on  and  payable  out  of  the  land.  Lord  Holt's  dictum  in  Ewer 
v.  Janes  was  cited  with  approbation  by  Lord  Ellenborough  in  Il'ebb  v.  Ji'/e/s  (4  M.  & 
Sel.  119),  and  was  recognised  by  this  Court  in  Hopkins  v.  Mayor  of  Swansea  (4  M.  & 
W.  G20);  see  also  Com.  Dig.,  Action  on  Statute  (A.),  12,  and  Dett  (A.).  Actions 
against  executoi-s  for  legacies  chargeable  merely  on  the  personalty  are  distinguishable  : 


«l 


136  BRAITHWAITE   V.  SKINNER  5M.&W.320. 

the  personal  estate  is  administrable  in  the  Ecclesiastical  Court  only  ;  and  on  that 
principle  the  case  of  Jones  v.  Tanner  proceeded.  But  this  is  a  case  depending  on  the 
Statute  of  Wills,  which,  when  it  gave  the  power  of  devising  lands,  gave,  as  incidental 
to  that  right,  a  power  to  charge  them  in  favour  of  another  person.  If  the  general 
principle,  then,  be  establi.shed,  that  the  action  of  debt  lies  in  such  a  case  as  this,  the 
next  question  is,  against  whom  ?  Lord  Holt  says,  against  the  terretenant.  A  charge 
upon  the  land  by  devise  may  be  assimilated  to  the  case  of  a  charge  by  a  recognizance 
under  a  statute  merchant  or  statute  staple  ;  which,  by  the  statute  of  Westminster, 
13  Edw.  1,  c.  IS,  and  subsequent  statutes,  constitutes  a  lien  on  the  land  ;  and  in  such 
case  the  proceedings  must  have  been  against  all  the  lands,  and  the  heir  might  insist 
on  the  joinder  of  the  other  parties  in  possession  :  Underhill  v.  Dcverevx  (2  Saund.  68), 
Harhert's  case  (.3  Eep.  11).  In  this  case  an  execution  might  issue  against  the  land  itself. 
[Parke,  B.  How  is  your  remedy  against  the  land  ? — you  must  have  a  general  judgment, 
and  general  execution.  A  judgment  or  recognizance  binds  the  land  by  force  of  the  statute 
of  Westminster.]  There  is  [320]  here  no  personal  contract,  but  the  defendants  are 
bound  by  reason  of  their  possession  of  the  lands  at  the  time  when  the  legacy  was  pay- 
able. The  judgment  is  to  be  enforced  like  that  upon  a  bond  against  an  heir,  where 
the  execution  is  limited  to  the  value  of  the  lands,  and  the  heir  comes  in  and  specifies 
the  lands  descended  to  him  :  Davy  v.  Pe^if/s  (Plowd.  439),  (where  the  form  of  execution 
in  such  case  is  given).  There  would  be  no  privity  between  a  subsequent  purchaser  of 
the  land,  and  the  creditor  under  a  statute  staple  :  so  here,  there  is  no  privity  between 
the  party  in  whose  favour  the  charge  is  made  and  the  owner  of  the  land  :  his  liability 
arises  by  reason  of  the  possession  of  the  land.  [Parke,  B.  The  Statute  of  West- 
minster expressly  gives  an  execution  against  the  land — the  Statute  of  Wills  does  not ; 
it  onlv  imposes  an  obligation  on  the  terretenant  to  pay,  which  gives  an  action  of  debt 
against  him,  according  to  the  authority  of  Lord  Holt :  but  there  is  nothing  to  limit 
the  execution  to  the  land  ;  it  is  general  against  the  person  or  estate  of  the  party.] 
It  is  clear  that  the  termors  would  be  liable  in  equity  :  IFatkins  v.  Cheek  (2  Sim.  &  Stu. 
199).  All  that  appears  on  the  declaration  is  that  they  are  owners  for  500  years, 
subject  to  no  rent.  The  terretenant  does  not  mean  the  freeholder.  [Parke,  B.  The 
meaning  of  the  term  may  vary  according  to  the  subject-matter  to  which  it  is  applied. 
In  scii'e  facias,  it  means  the  owner  of  the  fee  :  2  Saund.  9  a.,  n.  (9).]  The  word  seems 
rather  to  be  used  for  the  purpose  of  distinguishing  between  the  party  who  is  strictly 
tenant  of  the  land,  that  is,  the  freeholder,  and  the  party  in  actual  possession.  No 
person  ought  to  be  omitted  as  a  defendant  who  is  entitled  to  any  present  interest  in 
the  land.  [Maule,  B.  The  500  years'  term  may  determine  in  one  year.  Is  the 
creditor  to  hold  the  land  afterwards  till  the  debt  is  paid,  as  against  the  reversioner'?] 
Yes,  as  under  an  elegit ;  his  possession  would  be  liable  to  be  questioned  by  an  ejeot- 
[321]-raent.  If  debt  lies  for  a  legacy  charged  on  land,  the  only  mode  of  giving  effect 
to  that  remedy  is  by  giving  it  against  all  the  parties  who  have  taken  on  themselves 
the  possession  of  the  lands  for  their  own  benefit. 

Wightraan,  in  reply.  The  analogy  sought  to  be  derived  from  the  proceedings  on 
a  recognizance,  or  in  an  action  against  the  heir,  is  not  applicable  here.  There,  the 
proceeding  is  for  execution  out  of  the  land,  and  no  personal  liability  is  incurred  ;  but 
there  is  nothing  in  the  form  of  this  action  to  vary  the  ordinary  judgment :  it  would 
be,  that  the  plaintiff  recover  his  debt  and  damages  against  the  defendants,  and  their 
persons  might  be  taken  in  execution  upon  it.  The  not*  to  Jefferson,  v.  Mmion  (2  Saund. 
9  a.,  n.  (9))  shews  clearly  that  by  the  terretenants  is  meant  the  tenants  in  fee-simple. 
If  they  have  aliened,  they  will  have  had  the  benefit  of  the  land  ;  if  they  have  demised, 
they  are  nevertheless  the  owners  ;  but  here  the  defendants,  the  termors,  are  not  even 
occupiers,  but  only  possessed  of  a  term  of  500  years  in  the  land.  They  have  an  inter- 
mediate interest  between  the  owners  of  the  freehold  and  the  actual" occupiers ;  and 
therefore  on  neither  construction  of  the  word  are  they  terretenants.  They  certainly 
ai-e  involuntarily,  but  they  have  no  notice  of  the  charge  ;  and  the  argument  on  the 
other  side  goes  to  this  extent,  that  if  they  were  onlv  tenants  from  year  to  year, 
without  notice  of  any  incumbrances,  they  might  be  taken  in  execution  for  the  whole 
debt.  Besides,  this  land  is  charged  with  other  payments,  and  it  is  not  alleged  in  the 
declaration  that  the  value  of  the  land  is  equal  to  all  the  charges,  but  only  to  these 
particular  charges  :  and  if  this  action  lies,  there  would  be  no  defence  to  actions  by 
other  persons  having  charges  on  the  land.  This  shews  that  the  plaintiff's  remedy 
must  be  in  equity ;  since  otherwise  the  defendants  may  be  made  [322]  liable  to  all 


5M.  &W.323.  BRAITHWAITE   V.  SKINNER  137 

the  charges,  although  exceeding  the  whole  value  of  the  land.  In  Duppa  v.  Mayo 
(1  Saund.  275),  an  action  was  certainly  held  maintainable  against  the  assignee  of  an 
executor  for  a  legacy,  after  express  assent  by  the  executor ;  but  that  case  shews  that 
the  action  must  be  against  the  person  having  the  whole  estate.  The  very  circum- 
stance that  an  action  like  the  present  has  never  been  brought,  aflbrds  a  strong 
presumption  that  no  such  action  can  be  supported  in  law.  [He  admitted  that  the  plea 
was  not  sustainable.] 

Lord  Aeingek,  C.  B.  I  entertain  great  respect  for  the  authority  of  Lord  Holt, 
and  should  be  disposed  to  support  it  as  far  as  possible ;  and  if  the  case  appeared  to  be 
one  in  which  any  immediate  interest  in  the  land  was  given  to  the  party  benefited  by 
the  will,  it  seems  reasonable  that  he  should  have  also  any  legal  remedy  that  immedi- 
ately results  from  the  interest  so  given  in  the  land.  But  it  never  could  be  the 
meaning  of  Lord  Holt,  that  whatever  interest  was  given  in  the  shape  of  a  legacv, 
although  charged  on  land,  might  be  the  subject  of  an  action  at  law.  Suppose  a  party 
took  but  an  equitable  estate,  and  he  was  chargeable  out  of  it  to  different  persons,  you 
could  not  at  law  take  notice  of  their  interest,  although  they  might  have  a  remedj*  in 
equity.  But  giving  the  fullest  effect  to  Lord  Holt's  dictum,  I  should  say  it  could  only 
take  effect  in  a  ease  of  this  sort, — where  it  appeared  clearly  and  distinctly  that  the  parties 
against  whom  the  action  was  brought  had  taken  possession  of  the  estate,  and  that  the 
estate  which  was  in  their  hands  was  competent  to  discharge  the  incumbrances  upon 
it ;  for  I  take  it,  if  the  action  were  maintainable  at  all,  it  must  be,  like  any  other 
ordinary  action  of  debt,  followed  by  a  judgment  against  the  defendants  which  makes 
them  personally  liable.  I  cannot  adopt  the  analogy  which  Mr.  Martin  suggests,  that 
this  is  like  an  action  against  an  heir,  or  a  proceeding  by  scire  [323]  facias  on  a 
judgment  against  the  land  ;  I  see  no  analogy  in  the  nature  of  the  charges,  or  in  the 
mode  of  their  creation.  I  do  not  see  why  we  are  to  go  out  of  the  way  to  give  a 
remedy  of  a  different  kind  from  that  which  the  common  law  gives,  in  a  proceeding 
which  is  merely  an  action  against  the  person.  It  appears  to  me  a  most  unjust  thing 
to  allow  the  action  to  be  maintainable  against  any  but  the  person  who  takes  the 
interest  in  the  land  under  the  devise,  and  who  takes  it  subject  to  the  obligation  of 
paying  the  money.  If,  therefore.  Lord  Holt's  dictum  is  to  have  any  effect  at  all,  it 
can  only  be  in  a  case  where  the  devisee  of  the  land  is  himself  the  defendant  in  the 
action,  and  where  it  should  appear  that  all  the  other  interests  are  duly  satisfied,  and 
there  is  sufficient  to  pay  the  particular  charge  out  of  the  land.  I  must  say,  however, 
that  I  entertain  very  considerable  doubt  about  the  propriety  of  the  dictum,  taking  it 
to  the  extent  in  which  it  is  given  in  the  different  Reports.  I  do  not  apprehend  it  was 
the  intention  of  the  Statute  of  Wills,  that  all  the  interests  mentioned  therein  as 
capable  of  being  devised,  were  equally  to  be  tivken  notice  of  at  law  ;  where  the  interest 
is  such  as  the  law  notices,  the  law  will  give  a  remedy  for  it ;  but  this  is  more  like  an 
equitable  interest  created  in  the  nature  of  a  mortgage.  Where  the  owner  of  an  estate, 
before  the  Statute  of  Wills,  gave  any  interest  of  this  nature,  and  by  some  instrument 
granted  a  remedy  sufficient  to  enable  the  grantee  to  recover  the  proceeds  against  the 
land,  as  in  the  case  of  an  annuity,  a  right  of  action  might  follow  ;  but  where  it  is 
merely  a  charge  upon  the  land  l)y  will,  it  is  difficult  to  say  the  party  can  have  any 
other  than  an  equitable  remedy  for  it.  L'pon  the  whole,  I  am  of  opinion  that  the 
judgment  in  this  case  must  be  for  the  defendants. 

Parke,  B.  I  am  also  of  opinion  that  in  this  case  the  [324]  defendants  are 
entitled  to  our  judgment,  and  that  the  declaration  (without  adverting  to  the  other 
pleadings)  is  bad  in  substance,  because  it  does  not  disclose  a  sufficient  cause  of  action 
against  the  defendants.  The  cause  of  action  stated  arises  out  of  the  will  of  George 
Ellerson.  [His  lordship  stated  the  material  parts  of  the  will]  The  interest  of  the 
defendants  then  appears  to  be  this  : — after  the  making  of  the  will,  and  after  the  death 
of  the  testator,  George  and  Thomas  Ellerson,  his  two  nephews,  dispose  of  their  estate 
in  reversion  to  the  defendants  William  Skiinier  and  George  Skinner,  for  the  term  of 
500  years.  At  the  time  the  legacies  became  payable  to  the  different  children,  it 
appears  that  the  defendants  were  entitled  to  this  property,  one  as  the  owner  in  fee  of 
an  undivided  third  pait,  and  the  other  as  termors  of  two  other  undivided  third  parts 
for  the  term  of  500  years  ;  and  the  (luestion  is,  whether  any  action  of  debt  will  lie, 
founded  upon  the  Statute  of  Wills,  against  these  defendants.  I  should  have  had  no 
difficulty  in  saying  that  no  action  of  debt  would  lie  under  these  circumstances,  were  it 
not  for  the  opinion  of  Lord  Holt,  which  has  been  reported  in  several  cases,  and  was 
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cited  ill  the  case  of  JFebh  v.  Jiggs,  without  any  objection  being  stated  to  it  as  an 
authority.  I  apprehend,  indeed,  that,  subject  to  a  limitation,  which  however  excludes 
this  case,  there  is  no  objection  to  it.  What  Lord  Holt  says  (extrajudicially)  in  the 
case  of  Eiver  v.  Jones,  is  this  :  "  A  devisee  may  maintain  an  action  at  common  law 
against  the  terretenant  for  a  legacy  devised  out  of  land.  I  make  no  question  of  it, 
for  where  a  statute,  as  the  32  &  34  Hen.  8,  of  "Wills,  gives  a  man  a  right,  he  shall 
have  an  action  to  recover  it  of  consequence  ;  because  his  right  is  created  by  act  of 
Parliament ;  and  where  an  act  of  Parliament  creates  a  right,  or  forbids  a  thing  to  be 
done,  an  action  lies  ex  consequenti  on  the  statute  for  the  party  grieved."  Now  with 
that  doctrine  I  do  not  quarrel,  with  the  qualification  [325]  which  I  will  presently 
state.  The  Statute  of  AVills  enables  a  party  to  dispose  by  will  of  the  property  which 
he  might  have  disposed  of  during  his  lifetime,  at  his  free  will  and  pleasure.  I  think 
the  meaning  of  Lord  Holt  is  this — that  if  a  person  gives  an  interest  which  could  be 
enforced  by  an  action  at  law,  the  statute  would  give  an  action  for  it.  Thus,  if  a 
person  devised  by  will  a  right  of  common,  the  devisee  would  have  a  right  of  action 
for  it ;  so  if  he  devised  a  rent  which  was  not  a  freehold  rent,  (which  could  not  be  the 
subject  of  an  action  at  law),  an  action  would  lie  for  it.  So  if  he  devised  a  right  of 
way,  it  could  be  enforced  by  action ;  or  if  he  left  a  term,  the  right  to  it  might  be 
enforced  by  ejectment.  So  if  the  testator  clearly  meant  to  impose  a  duty  upon 
another  person,  obliging  him  to  pay  a  legacy,  an  action  of  debt  would  lie  for  it  against 
the  person  on  whom  the  duty  of  paying  the  money  was  imposed  :  as  if  the  testator 
left  an  estate  in  fee  to  A.,  directing  him  to  pay  a  sum  of  money  to  B.  ;  I  am  not  pre- 
pared to  say  that  an  action  of  debt  might  not  lie,  after  A.  had  accepted  the  estate, 
founded  upon  the  duty  created  by  the  testator  of  paying  that  sum.  But  it  is  going 
too  far  to  say  the  statute  would  give  a  right  of  action  for  those  things  which  are 
merely  equitable  interests  ;  as,  for  example,  if  a  testator  had  created  a  trust  in  favour 
of  a  person,  it  would  be  absurd  to  say  that  person  could  enforce  the  trust  by  an  action 
at  law.  Looking,  then,  at  this  will,  to  see  whether  I  can  collect  it  to  be  the  intention 
of  the  testator,  that  the  persons  who  may  happen  to  have  the  entire  interest  in  fee, 
or  a  limited  interest,  in  the  lands  devised,  should  pay  this  sum  of  money  to  the 
plaintiff  six  months  after  the  death  of  the  three  nieces,  I  can  collect  no  such  intention  ; 
nor  is  it  consistent  with  the  provisions  of  the  will  that  such  duty  or  obligation  should 
be  cast  upon  the  parties  in  possession  of  the  land.  If  any  duty  is  cast  upon  any  one, 
it  must  be  upon  the  penson  entitled  to  the  fee-[326]-simple  of  the  land,  certainly  not 
upon  those  who  had  a  merely  temporary  interest,  whether  from  year  to  year  or  for 
500  years.  It  appears  to  me  that  the  reason  why  this  action  cannot  be  maintained 
is  this,  that,  admitting  Lord  Holt's  dictum  to  be  correct,  that  where  the  testator 
merely  intended  to  create  a  duty  from  one  person  to  another,  the  law  would  give  a 
remedy,  in  this  ca.se  no  such  duty  is  imposed  upon  the  defendants  towards  the  plaintift'. 
I  cannot  see  that  the  plaintiff  has  any  interest  which  he  could  enforce  by  an  action  of 
debt.  Whether  or  not  a  special  action,  founded  upon  any  right  which  the  party  may 
have  acquired  under  the  will,  might  be  maintained,  it  is  unnecessary  to  decide  :  it  is 
enough  to  say  in  this  case  that  no  action  of  debt  will  lie  ;  but  it  is  extremely  difficult 
to  say  that  any  othei'  action  would  lie,  founded  upon  such  an  instrument  as  this. 

GURNEY,  B.  I  concur  in  the  opinions  expressed  by  the  Lord  Chief  Baron  and  my 
brother  Parke,  in  what  has  been  said  in  respect  to  the  dictum  of  Lord  Holt,  and  in 
the  qualification  which  my  brother  Parke  has  put  upon  it,  which  I  think  is  a  reason- 
able one ;  and  the  very  circumstance  of  no  such  action  having  been  known  from  that 
time  to  this,  is  a  strong  confirmation  of  that  being  its  true  construction. 

Maule,  B.  I  am  also  of  opinion  that  the  demurrer  must  be  allowed.  I  think 
the  declaration  is  bad,  for  not  disclosing  any  grounds  upon  which  the  action  can  be 
maintained.  I  think  it  perfectly  clear,  ii  before  the  Statute  of  Wills,  there  had  been 
a  gift  of  this  kind  out  of  land,  no  action  of  debt  could  have  been  maintained  ;  and  the 
only  ground  for  saying  the  action  of  debt  can  be  maintained  now,  is  this  dictum  of 
Lord  Holt,  which  I  conceive  is  perfectly  correct,  if  properly  understood ;  and  I  think 
the  [327]  application  of  it  in  the  case  of  HojMns  v.  Mayor  of  Swansea  was  a  proper 
one.  On  what  occasion  it  was  said,  is  not  mentioned  in  any  of  the  Reports,  but  it 
probably  arose  in  this  way  :— Some  person  in  argument  had  said,  "  It  is  very  true 
that  [some]  statute  has  given  a  right,  but  the  remedy  for  that  right  cannot  be  at 
common  law,  but  must  be  in  equity,  because  the  statute  has  not  "in  express  terms 
pointed  out  or  given  a  remedy."     To  which  Lord  Holt  answers,  "  That  is  not  so ;  when 
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a  statute  gives  a  right,  then,  although  in  express  terms  it  has  not  given  a  remedy, 
the  remedy  which  by  law  is  properly  applicable  to  that  right  follows  as  an  incident." 
If  a  person  by  his  will  gives  in  express  terms  a  right  which  in  the  ordinary  course 
would  be  properly  enforced  in  equity,  but  by  express  terms  he  gives  a  legal  right, 
then  Lord  Holt's  dictum  would  apply  ;  but  I  do  not  think  that  here  either  the  words 
or  the  spirit  of  the  devise  extend  to  that  length,  and  I  think,  therefore,  that  no  legal 
right  exists,  and  that  no  action  of  debt  can  be  maintjiined  ;  and  that  is  all  which  it 
is  necessary  for  us  to  decide  upon  this  occasion.  In  all  probability  no  action  at  law 
could  be  maintained,  but  the  proper  remedy  would  be  in  equity.  Some  remedy,  no 
doubt,  belongs  to  the  party  interested  under  this  devise,  but  that  remedy  is  not  an 
action  of  debt. 

Judgment  for  the  defendants. 

In  the  Matter  of  the  Hull  and  Selby  Railway.  Exch.  of  Pleas.  1839. — 
If  the  sea,  or  an  arm  of  the  sea,  by  gradual  and  imperceptible  progress,  encroach 
upon  the  land  of  a  subject,  the  land  thereby  covered  with  water  belongs  to  the 
Crown. 

[S.  C.  8  L.  J.  Ex.  260.  Adopted,  Foster  v.  Wright,  1878,  4  C.  P.  D.  446;  Attorney- 
General  V.  Reece,  18S5,  1  T.  L.  E.  675  ;  Attorney-General  of  Southern  Nigeria  v.  John 
Holt  and  Company  {Liverpool),  Limited,  [1915]  A.  C.  614.] 

By  an  order  made  on  the  Equity  side  of  the  Exchequer,  the  following  case  was 
stated  for  the  opinion  of  this  Court: — 

On  the  northern  side  of  the  river  Humber  (which  river  [328]  is  an  arm  of  the  sea) 
there  is  an  ancient  artificial  embankment,  which  was  erected  many  centuries  ago  for 
the  protection  of  the  lands  on  the  north  of  the  embankment  from  the  encroachments 
of  the  river  at  extraordinary  high  tides. 

Between  this  ancient  embankment  and  the  foreshore  of  the  river,  there  were  in 
former  times  certain  pieces  of  pasture  land  called  Growths,  extending  from  Lime-kiln 
Creek  on  the  east  to  Gallow  Creek  on  the  west ;  which  Growths  were  the  property 
of  the  ancestors  of  Henry  Broadley,  Esq.,  in  whom  the  rights  and  interests  of  such 
ancestors,  in  respect  of  such  Growths,  are  now  vested.  The  foreshore  of  the  river,  or 
the  land  h'ing  between  high  and  low  water-marks  at  the  ordinary  tides,  is  the  property 
of  the  Crown.  The  tides  of  the  Humber  have,  in  the  progress  of  years,  encroached 
upon  and  washed  away  the  whole  of  the  Growths,  except  two  portions  thereof  at 
efich  extremity  (which  have  of  late  years  been  protected  by  embankments  from  further 
encroachments) ;  so  that  it  is  now,  and  has  been  for  many  years  past,  impossible  to 
distinguish  the  part  of  the  Growths  so  washed  away  from  the  mud  and  soil  of  the 
foreshore  of  the  river.  The  river  at  the  neap  tides  now  overflows,  and  has  for  many 
years  past  overflowed  at  high  water,  the  parts  of  the  Growths  so  washed  away  ;  but 
they  are  uncovered  by  the  river  at  low  water. 

The  encroachment  of  the  tides  has  been  by  slow  and  imperceptible  progress,  so 
that  no  particular  period  thereof  can  be  ascertained ;  but,  within  living  memory,  there 
has  been  a  much  greater  portion  of  the  Growths  unwashed  away  than  there  is  at 
present. 

"  In  the  month  of  June,  183G,  an  act  of  Parliament  was  passed  for  making  a  rail- 
way from  Kingston-upon-Hull  to  Selby. 

The  Railway  Company  constituted  by  this  Act  have,  under  the  provisions  thereof, 
taken  for  the  formation  of  the  railway  a  portion  of  the  Growth  so  washed  away  as 
[329]  aforesaid,  and  have  protected  the  same  from  the  tides  of  the  river,  and  the 
Company  have  paid  the  money,  assessed  by  a  jury  for  the  taking  of  such  portion, 
into  the  Court  of  Exchequer. 

The  questions  for  the  opinion  of  this  Court  are — 

1st.  Whether,  at  the  time  of  the  passing  of  the  Act,  the  Crown  or  the  said  Henry 
Broadley  was  entitled  to  the  lands  taken  by  the  Railway  Company. 

2ndiy.  Whether  the  Crown,  or  the  said  Henry  Broadlej',  is  entitled  to  the  money 
paid  by  the  Company  into  the  Court  of  Exchequer. 

The  Solicitor-General,  for  the  Crown.  If  the  sea  makes  a  sudden  irruption  into 
the  land  of  a  subject,  the  subject  nevertheless  retains  his  property  in  that  land  :  and, 
on  the  same  principle,  if  the  sea  suddenly  recedes,  the  Crown  does  not  lose  its  property 
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in  the  land  that  was  before  covered  with  water.  But  where,  by  the  imperceptible 
recession  of  the  water,  the  soil  of  a  subject  adjoining  an  arm  of  the  sea  is  added  to, 
the  soil  so  added  belongs  to  the  subject,  not  to  the  Crown  ;  Eex  v.  Lord  Yarhormiqh 
(3  B.  &  Cr.  91 ;  S.  C.  in  Dom.  Proc.  2  Bligh,  N.  S.  147  ;  1  Dow,  N.  S.  178 ;  5  Bing. 
163) :  and  so,  on  the  other  hand,  if  the  sea  makes  imperceptible  advances  upon  the 
land,  that  portion  of  the  land  which  is  so  overflowed  must  become  the  property  of  the 
Crown.     1  he  Court  then  called  upon 

Sir  F.  Pollock,  contra.  There  is  no  doubt  that  the  gradual  accretion  of  the  land 
upon  the  sea  belongs  to  the  subject,  according  to  the  decision  in  Hex  v.  Lord  Yarhmvncih  ; 
but  there  is  nothing  in  that  case  to  shew  that  any  correlative  right  exists  in  the  Crown 
as  against  the  subject.  The  same  law  does  not  apply  to  the  Crown  and  [330]  to  a 
subject ;  because  the  Crown  is  the  trustee  for  the  public  of  all  its  lands,  and  can  have 
no  rights  opposed  to  those  of  an  individual  proprietor.  In  contemplation  of  law,  all 
subjects  hold  their  land  by  grant  from  the  Crown  ;  when,  therefore,  the  Crown  has 
granted  to  a  subject  land  marked  out  by  precise  limits,  that  is,  hj  the  then  existing 
boundary  of  high-water  mark,  can  it  be  said  that  the  Crown  is  entitled,  on  public 
grounds,  afterwards  to  resume  any  part  of  the  land  so  granted  1  As  between  the 
Crown  and  a  subject,  there  can  be  no  distinction,  in  principle,  between  a  sudden  and 
an  imperceptible  overflowing  of  the  land.  As  between  subject  and  subject  it  is  other- 
wise, for  the  prevention  of  litigation,  and  the  settlement  of  their  mutual  rights. 
Therefore,  if  a  river  which  is  the  boundary  between  two  estates  gradually  changes  its 
course,  the  land  also  changes  its  ownership  accordingly  :  but  there  is  no  reason  for 
such  a  rule  as  to  the  encroachment  of  the  sea  :  as  long  as  the  subject  can  by  metes 
and  bounds  make  out  his  title  to  the  land  originally  granted,  there  is  no  interest, 
public  or  private,  which  requires  that  it  shall  be  resumed  by  the  Crown. 

There  is  no  positive  authority  on  the  subject,  but  there  are  dicta  in  the  books  in 
favour  of  the  claimant.  In  2  Roll.  Abr.  168,  Prerogative  le  Roy,  by  Coke  &  Foster, 
Mich.  7  Jac.  B.  pi.  2,  (and  16  Yin.  Abr.  374),  it  is  said — "If  the  sea  overflows  my 
land  for  forty  years,  and  then  reflows  again,  I  shall  have  my  land,  and  not  the  King." 
The  same  is  stated  in  Com.  Dig.  Prerogative,  (D.),  61,  62.  And  this  is  not  confined 
to  the  case  of  a  sudden  overflowing  of  the  land  ;  nor  is  there  any  reason  why  the  same 
principle  should  not  apply  also  to  a  gradual  overflowing,  if  the  land  can  be  identified. 
Again,  in  Hale's  Treatise  De  Jure  Maris,  it  is  said  (Hargrave's  Law  Tracts,  p.  15), — 
"If  a  subject  hath  land  adjoining  the  sea,  and  the  violence  [331]  of  the  sea  swallow 
it  up,  but  so  that  yet  there  be  reasonable  marks  to  continue  the  notice  of  it,  or  though 
the  marks  be  defaced,  yet  if,  by  situation  and  extent  of  quantity,  and  bounding  on 
the  firm  land,  the  same  can  be  known,  though  the  sea  leave  this  land  again,  or  it  be 
by  art  and  industry  regained,  the  subject  doth  not  lose  his  propriety."  And  again 
(p.  17), — "If  it  be  freely  left  again  by  the  reflux  and  recess  of  the  sea,  the  owner  may 
have  his  land  as  before,  if  he  can  make  it  out  where  and  what  it  was  ;  for  he  cannot 
lose  his  propriety  of  the  soil,  though  it  be  for  a  time  part  of  the  sea,  and  within  the 
Admiral  jurisdiction  while  it  so  continues."  There  is  nothing  to  point  to  any  differ- 
ence between  a  gradual  and  a  sudden  inundation.  [Lord  Abinger,  C.  B.  The  Crown 
represents  the  public  :  the  public  have  rights  of  passage  over  navigable  rivers.  Suppose 
the  river  Humber  were  to  change  its  course  by  gradual  accretion,  so  that  the  north 
bank  came  to  be  where  the  south  bank  now  is :  according  to  your  argument,  the 
subject  would  gain  the  old  bed  by  accretion,  but  the  Crown  would  gain  nothing  by 
the  recession — therefore  the  public  would  lose  their  light  of  passage.  Alderson,  B. 
Lord  Hale,  in  his  remarks  on  The  Abbot  of  Ramsey's  case  (id.  29),  seems  to  suppose  the 
right  reciprocal,  and  that  the  loss  goes  to  the  party  to  whom  the  benefit  would  go.] 
The  Crown  does  not  lose  anything,  but  only  has  a  little  further  to  go  to  its  domain. 
The  right  of  the  Crown  merely  is  the  boundary. 

The  Solicitor-General,  in  reply,  having  referred  to  Scratton  v.  Broimi  (4  B.  &  Cr. 
485 ;  6  D.  &  R.  536),  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  This  case  appears  to  me  to  be  free  from  difiieulty.  If  the 
Crown  cannot  adduce  the  authority  of  many  decided  cases  in  support  of  its  claim,  it 
is  because  in  principle  no  doubt  could  be  eiitertained  upon  [332]  it.  It  is  admitted, 
that  as  between  subject  and  subject,  the  law  as  to  gradual  accretion  is  settled  by  the 
cause  of  Rex  v.  Lord  Varbmvvr/h.  The  pi-inciple  there  established  is  not  peculiar  to 
this  country,  but  obtains  also  in  others,  and  is  founded  on  the  necessity  which  exists 
for  some  such  rule  of  law,  for  the  permanent  protection  and  adjustment  of  property. 
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It  is  diiferent,  indeed,  where  the  change  occurs  by  a  sudden  advance  or  recession  of 
the  water.  In  Scotland,  a  river  containing  a  valuable  salmon  fishery  belonging  to  the 
present  Lord  Chief  Commissioner  Adam,  was  suddenly  transferred  to  the  land  of  his 
neighbour.  Afterwards,  by  another  equally  violent  effort  of  nature,  the  river  returned 
to  its  former  channel :  but  in  neither  case  did  the  owner  of  the  bed  of  the  river  lo.se 
his  right  to  the  soil.  But  in  all  cases  of  gradual  accretion,  which  cannot  be  ascertained 
from  day  to  day,  the  land  so  gained  goes  to  the  person  to  whom  the  land  belongs,  to 
which  the  accretion  is  added  ;  and  vice  versa.  That  is  the  rule  as  between  subject 
and  subject:  but  it  is  said  to  be  different  as  between  the  Crown  and  subject.  But 
Sir  F.  Pollock  says  we  all  hold  by  grant  from  the  Crown  :  then  the  Crown  holds  by 
the  same  rights,  and  with  the  same  limitations  as  its  grantee.  This  being  then  the 
case  of  a  gradual  access  of  the  water,  it  makes  the  land  now  between  high  and  low 
water  mark  the  property  of  the  Crown.  No  authority  is  needed  for  this  position,  but 
only  the  known  principle  which  has  obtained  for  the  mutual  adjustment  and  securit}' 
of  property.     The  money,  therefore,  must  be  paid  to  the  Crown. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  the  cjuestion  is  precisely  the 
same,  whether  the  claim  is  made  as  against  the  Crown  or  the  Crown's  grantee.  Suppose 
the  Crown,  being  the  owner  of  the  fore  shore — that  is,  the  space  between  high  and  low 
water  mark — grants  the  adjoining  soil  to  an  individual ;  and  the  water  gradually  [333] 
recedes  from  the  fore  shore,  no  intermediate  period  of  the  change  being  perceptible  ; 
in  that  case  the  right  of  the  grantee  of  the  Crown  would  go  forward  with  the  change. 
On  the  other  hand,  if  the  sea  gradually  covered  the  land  so  granted,  the  Crown  would 
be  the  gainer  of  the  land.  The  principle  laid  down  by  Lord  Hale,  that  the  party  who 
suffers  the  loss  shall  be  entitled  also  to  the  benefit,  governs  and  decides  the  question. 
That  which  cannot  be  perceived  in  its  progress  is  taken  to  be  as  if  it  never  had 
existed  at  all. 

GuRNEY,  B.,  and  Maule,  B.,  concurred. 

Judgment  for  the  Crown. 

Carwardine  v.  Watki.ns.  Exch.  of  Pleas.  1839. — Where,  to  a  transitory  trespass, 
the  defendant  pleads  a  local  justification,  the  allegation  of  "qu;e  est  eadem  "  is  a 
sufiicient  traverse,  without  the  addition  of  a  special  traverse  absque  hoc  that  he 
was  guilty  elsewhere  than  in  the  place  mentioned  in  the  plea  :  and  if  the  plea 
contain  both,  it  is  bad  on  special  demurrer,  as  containing  two  traverses  of  the 
same  matter. — -And  senible,  where  the  place  mentioned  in  the  plea  does  not  vary 
from  that  stated  in  the  declaration,  the  quse  est  eadem  is  also  unnecessary. 

[S.  C.  7  Dowl.  P.  C.  484.] 

Trover  for  a  sheep  ;  the  veinie  being  laid  in  the  county  of  Hereford,  and  no  parish 
or  place  being  specified  in  the  declaration. 

The  defendant  pleaded,  (amongst  other  pleas),  that  one  James  Cheese  was  and  is 
seised  in  his  demesne  as  of  fee  of  and  in  a  certain  manor  called  the  manor  of  Kington, 
in  the  county  of  Hereford,  and  that  he  ought  of  right  to  have  and  hold,  on  a  certain 
day  in  each  year,  to  wit,  on  the  19th  day  of  September,  in  a  certain  place  called  the 
common  close,  or  cattle  market,  in  the  town  of  Kington,  and  within  the  said  manor, 
a  certain  fair  for  the  selling,  amongst  other  things,  of  sheep ;  and  that  he  the  said 
James  Cheese  was  and  is  entitled  to  take  a  toll  of  all  sheep  sold  in  the  said  market : 
that  the  sheep  in  the  declaration  mentioned  was  sold  to  the  plaintift"  within  the  said 
market  and  during  the  said  fair,  and  that  the  defendant,  as  the  servant  of  the  said 
James  Cheese,  and  by  his  connnand,  dis[334]-t rained  it  for  the  payment  of  toll : 
"  which  is  the  same  supposed  con^■ersion  and  disposal  of  the  said  sheep  in  the  said 
declaration  mentioned  ;  without  this,  that  the  defendant  is  guilty  of  the  said  conver- 
sion and  disposal  of  the  said  sheep,  at  any  place  out  of  the  said  common  close  or  cattle 
market,  or  at  any  time  except  during  the  said  fail-."     Verification. 

Special  demurrer,  assigning,  amongst  others,  the  following  causes — that  the  plea 
traverses  what  could  not  properly  be  traversed,  and  contains  two  traverses  of  the  same 
matter ;  that  it  concludes  with  a  verification,  and  not  to  the  countrj',  although  it 
contains  a  special  traverse ;  and  also  that  the  said  traverse  in  the  plea  ought  to  have 
been  omitted.     Joinder  in  demurrer. 

K.  Y.  Richards,  in  support  of  the  demurrer.     In  the  first  place,  the  plea  is  bad 
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for  concluding  with  a  verification.  The  13th  rule  of  H.  T.,  4  W.  4,  expressly  requires 
that  all  special  traverses,  or  traverses  with  an  inducement  of  aflfirmative  matter,  shall 
conclude  to  the  country  ;  the  other  party  not  being  precluded  from  pleading  over  to 
the  inducement,  when  the  traverse  is  immaterial. 

Secondly,  the  plea  is  bad  as  containing  two  traverses  of  the  same  matter.  This 
ease  cannot  be  distinguished  from  Hemhro  v.  Bailey  (1  C.  &  M.  204).  There,  to  a 
count  for  trespass  and  assault,  the  defendant  pleaded  a  justification  in  defence  of  the 
possession  of  his  dwelling-house  "  in  the  county  aforesaid,"  with  an  averment  that  the 
trespasses  justified  were  the  same  as  those  complained  of  in  the  declaration,  and  a 
special  traverse  that  he  was  guilty  elsewhere  than  in  the  dwelling-house ;  and  it  was 
held  that  the  special  tra\'erse  was  surplusage,  and  that  the  plea  was  therefore  bad  on 
special  demurrer. 

Greaves,  contra.  This  plea  contains  new  matter  of  jus-[335]-tification,  and  there- 
fore properly  concludes  with  a  verification.  And  but  for  the  decision  in  Hemhro  v. 
Bailey,  no  doubt  could  be  entertained,  upon  the  earlier  authorities,  that  the  traverse 
of  absque  hoc,  joined  with  the  allegation  of  qua3  est  eadem,  is  good  :  but  it  is  sub- 
mitted that  that  case  was  erroneously  decided.  The  decision  proceeded  altogether 
upon  the  ground  taken  by  Serjt.  Williams  in  the  note  to  Mellor  v.  Walker  (ibid.),  that 
since  the  statutes  of  16  &  17  Car.  2,  c.  8,  and  4  Anne,  c.  16,  s.  6,  by  which  the 
venue  is  extended  to,  and  the  jury  taken  from,  the  whole  county,  the  special  traverse 
of  place  has  become  unnecessary.  But  the  ground  on  which  the  earlier  authorities 
proceeded  is  that  which  is  first  alluded  to  by  Mr.  Serjt.  Williams,  viz.  that  it  may 
clearly  appear  to  the  Court  that  the  defendant  acted  under  the  authority  of  law  in 
the  commission  of  the  alleged  trespasses.  The  averment  of  locality  was  necessary  not 
only  in  respect  to  the  change  of  the  venue,  but  also  in  order  to  render  the  justification 
complete: — see  Benjamin  v.  Umvell  (1  Wils.  81),  Smith  v.  Hillier  (Cro.  Eliz.  167), 
Bullock  V.  Smith  (id.  174),  Cowleigh  v.  Edwards  (id.  184),  Thomson  v.  Clerk  (id.  504), 
Peacock  v.  Peacock  (id.  705),  Purset  v.  Hutchings  (id.  842).  In  the  last  of  these  cases 
only  is  there  any  allusion  to  the  jury.  The  same  doctrine  is  stated  in  Dighy  v.  Fit> 
harbert  (Hob.  101),  Searle  v.  Darford  (2  Lutw.  1435;  1  Ld.  Raym.  120),  Bridgwater 
V.  Bythway  (3  Lev.  113),  Regina  v.  Lmrl  Vaux  (1  Leon.  39),  Barber  v.  Warren  (2  Mod. 
271),  Martin  v.  Wilsford  (Carth.  326),  Wadkurst  v.  Damme  (Cro.  Jac.  45),  Bateman  v. 
Woodcock  (id.  372).  Here,  the  right  to  distrain  for  toll  being  local,  within  the  market 
only,  the  plea  would  not  present  a  complete  justification,  unless  [336]  it  traversed 
the  taking  in  any  other  place.  Under  the  old  form  of  pleading,  if  the  place  mentioned 
in  the  body  of  the  declaration  varied  from  that  stated  in  the  plea,  it  was  necessary 
to  traverse  the  taking  in  any  other  place ;  and  although,  since  the  new  rules,  it  is 
unnecessary  to  state  any  venue  in  the  body  of  the  declaration,  yet,  as  the  declaration 
is  now  applicable  to  every  place  within  the  county,  where  the  justification  is  local,  in 
order  to  exclude  the  possibility  of  the  taking  having  been  at  any  other  place  but  that 
to  which  the  justification  applies,  the  plea  must  still  contain  the  special  traverse.  On 
the  same  principle,  the  affidavit  to  change  the  venue  always  alleges  that  the  cause  of 
action  arose  in  the  county  to  which  it  is  sought  to  change  it,  "and  not  elsewhere." 
There  are  many  other  cases  in  which,  although  the  point  did  not  arise,  the  precedents 
are  all  framed  with  the  special  traverse  :  see  Leight  v.  Pyin  (2  Lutw.  1329) ;  Brownl. 
Trespass,  477,  pi.  8;  448,  pi.  30,  31  ;  Cole  v.  Mitchell  (Lev.  Entr.  179),  Osborne  v. 
Brookhouse  (id.  191)  Adney  v.  Vernon  (id.  195),  Patrick  v.  Johnson  (id.  205),  Fursdon  v. 
Weeks  (3  Lev.  61).  The  case  of  Hemhro  v.  Bailey,  therefore,  which  proceeded  on  the 
single  ground  that  the  traverse  was  no  longer  necessary  with  reference  to  the  award 
of  the  venire  facias,  cannot  be  considered  as  a  binding  authority.  The  only  two  cases 
there  cited  in  the  argument  against  the  sufficiency  of  the  plea,  Hargrave  v.  Ward 
(2  Lutw.  1457),  and  Courtney  v.  Satchell  (1  Stra.  694),  were  eases  relating  to  the 
allegation  of  time,  and  in  which  time  was  wholly  immaterial.(i) 

Richards,  in  reply.  It  is  admitted  that  if  Hemhro  v.  Bailey  was  well  decided,  this 
plea  is  bad.  That  case  was  argued  at  considerable  length,  and  fully  considered  by 
the  [337]  Court.  According  to  the  modern  practice  and  authorities,  the  quffi  est 
eadem  amounts  to  a  sufficient  traverse.  In  almost  all  the  cases  cited  on  the  other 
side,   the  quis  est  eadem  was  not  in  the  plea,  and  the  deci.sion  proceeded  on  the 

(i)  The  learned  counsel  in  that  case,  however,  referred  particularly  to  the  case  of 
Mellw  v.  Walker,  and  the  authorities  there  collected. 
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necessity  of  its  containing  a  traverse.  The  question  now  is,  whether  that  traverse  is 
not  sufficient. 

Cur.  adv.  vult. 

On  a  subsequent  day, 

Lord  Abinger,  C.  B.,  said,  that  the  point  was  expresslv  decided  in  Hembro  v. 
Baiki/,  and  the  Court  were  disposed  to  adhere  to  that  decision. 

Parke,  B.  Hembro  v.  Baileij  is  precisely  in  point,  and  the  same  argument  was 
used  in  that  case  by  Mr.  Erie  as  by  Mr.  Greaves  in  the  present  case  :  indeed,  I  doubt 
whether  either  the  qu;e  est  eadem  or  the  special  traverse  be  necessary  in  this  case, 
because  the  place  mentioned  in  the  plea  does  not  vary  from  that  stated  in  the 
declaration.  If  the  place  varies,  a  traverse  ought  to  be  inserted  ;  but  that  is  not  the 
case  here. 

The  defendant  had  leave  to  amend  on  payment  of  costs  ;  otherwise. 

Judgment  for  the  plaintiff. 

TwnzELL  r.  Allen  and  Others.  Exch.  of  Pleas.  1839. — In  an  action  by  a  ship- 
owner against  the  owners  of  goods  for  their  proportion  of  a  general  average  loss, 
the  Court  refused  to  make  an  order  for  the  defendants  to  inspect  and  take  copies 
"  of  the  protest,  the  account  of  expenses  incurred  which  constituted  the  sums 
sought  to  be  made  the  subject  of  general  average,  and  other  usual  documents  in 
which  the  general  average  was  claimed." 

[S.  C.  7  Dowl.  P.  C.  496 ;  S  L.  J.  Ex.  269 ;  3  Jur.  484.] 

This  was  an  action  to  recover  the  sum  of  1231.  13s.  lOd.,  as  the  defendants'  pro- 
portion of  a  general  average  loss  (in  respect  of  certain  linseed  of  the  defendants) 
incurred  [338]  by  the  plaintiff,  as  owner  of  the  brig  "  Eliza  Anne,"  on  a  voyage  from 
Cronstadt  to  London  in  September,  1838.  AVightman  had  obtained  a  rule  to  shew 
cause  "  why  the  defendants  should  not  have  leave  to  inspect  and  take  copies  of  the 
protest,  the  accounts  of  expenses  incurred,  which  constituted  the  sums  sought  to  be 
made  the  subject  of  general  average,  and  other  usual  documents  in  which  the  general 
average  was  claimed  ; "  and  that  in  the  meantime  proceedings  be  stayed.  A  summons, 
in  the  same  terms,  had  previously  been  taken  out  before  Parke,  B.,  at  chambers,  who 
had  made  an  order  for  the  production  of  the  statement  of  account  of  general  average, 
but  refused  it  as  to  the  documents  on  which  the  account  was  made  up.  The  affidavit 
in  support  of  the  present  rule  stated  that  the  account  was  produced  accordingly,  and 
that  it  appeared  thereby  that  the  loss  was  incurred  by  reason  of  the  ship  having  put 
into  the  port  of  Revel,  and  that  the  average  consisted  of  the  charges  of  protest, 
survevors'  fees,  payments  for  landing  and  relauding  the  cargo,  warehouse  rent  of  the 
cargo,  (^'c.  ;  and  that,  in  order  to  conduct  their  defence,  it  was  necessary  that  the 
defendants'  attornies  should  have  an  opportunity  of  inspecting  the  protest,  surveys, 
log-book,  &c. 

Channell  shewed  cause.  This  application  is  wholly  unprecedented.  No  explana- 
tion is  given  of  what  is  meant  by  the  "  usual  documents  "  referred  to.  The  defendants 
may  make  any  application  for  particulars,  as  they  may  be  advised  ;  but  they  cannot 
compel  the  plaintiff  to  produce  his  evidence.  [Lord  Abinger,  C.  B.  We  understood 
it  was  an  action  on  a  policy  against  underwriters,  but  it  now  appears  it  is  merel}'  an 
action  between  individuals  interested  in  the  ship  and  cargo.] 

Wightman,  contra.  The  defendants  are  very  much  in  the  situation  of  under- 
writers ;  they  cannot  know,  any  more  [339]  than  they,  what  occurred  on  board  the 
ship ;  every  thing  is  in  the  hands  of  the  plaintiff.  [Maule,  B.  Underwriters  get 
something  from  the  discretion  of  the  Court,  on  application  for  the  consolidation  rule  ; 
but  suppose  they  did  not  choose  to  apply  for  it,  could  the  Court  impose  such  terms  1] 
The  defendants  might  settle  the  dispute,  and  save  expense,  if  furnished  with  the 
necessary  information.  These  may  fairly  be  considered  documents  for  the  benefit  of 
both  parties. 

Lord  AniNOER,  C.  B.  Then  you  must  file  a  bill ;  there  is  no  law  which  yet 
enables  us  to  give  a  discovery  as  in  equity. 

Alderson,  B.  It  would  not  be  just  to  do  so,  if  we  had  the  power :  it  would  be  a 
discovery  without  the  statement  of  the  parties. 

Maule,  B.,  concurred. 

Rule  discharged,  with  costs. 
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Spurr  v.  Rayson.  Exch.  of  Pleas.  1S39. — Where  a  plaintiff,  under  a  peremptory 
undertaking  to  try  at  the  Assizes,  did  not  try  pursuant  to  the  undertaking,  but, 
after  the  Assizes,  the  parties  agreed  to  a  reference,  the  award  to  be  made  on  or 
before  a  certain  day,  which  was  after  the  time  at  which  the  defendant  might  have 
obtained  a  rule  for  judgment  as  in  case  of  nonsuit  absolute  : — Held,  that  he  had 
thereby  waived  his  right  under  the  peremptory  undertaking,  and  was  not  entitled 
to  judgment  as  in  case  of  a  nonsuit. 

[S.  C.  7  Dowl.  P.  C.  467  ;  8  L.  J.  Ex.  276  ;  3  Jur.  681.] 

This  was  au  action  on  a  promissory  note.  The  plaintiff,  on  a  rule  for  judgment 
as  in  case  of  a  nonsuit  being  discharged,  in  Michaelmas  Term  1837,  gave  a  peremptory 
undertaking  to  try  at  the  Spring  Assizes,  1838.  The  plaintiff  did  not  try  accordingly  ; 
but  a  short  time  after  the  Assizes,  it  was  agreed  that  this  action,  and  another  on  the 
same  note  against  a  different  party,  should  be  referred  to  arbitration,  the  award  to  be 
made  on  or  before  the  1st  of  July  following.  The  arbitrator  undertook  the  re-[340]- 
ference,  but  no  award  was  made  within  the  time  limited.  In  the  present  term,  the 
defendant  applied  for  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit;  but,  by 
order  of  the  Court,  it  was  drawn  up  only  as  a  rule  to  shew  cause. 

Hoggins  shewed  cause,  and  contended  that  the  plaintiff  had  satisfied  his  peremptory 
undertaking  by  the  agreement  of  reference,  which  was  substituted  by  consent  for  the 
trial  by  the  jury,  and  therefore  that  there  was  no  second  default. 

Matthews,  contra.  The  defendant  is  entitled  to  the  judgment.  Where  a  plaintiff 
is  prevented  from  trying  by  any  matter  over  which  he  has  no  control,  as  by  a  remanet, 
judgment  as  in  case  of  a  nonsuit  cannot  be  obtained  ;  but  here  all  was  his  own  default, 
and  the  agreement  to  refer  was  entirely  in  mercy  to  him.  [Parke,  B.  You  agree  to 
substitute  one  tribunal  for  another:  how  is  the  plaintiff  liable  for  the  neglect  of  that 
tribunal ']  Where,  after  a  peremptory  undertaking  to  try  at  the  Assizes,  an  order 
was  obtained  for  trial  before  the  sheriff,  and  the  plaintiff  neglected  to  try  at  the  next 
sheriff's  court,  it  was  held  that  the  defendant  was  entitled  to  judgment  as  in  case  of 
a  nonsuit:  TFiUiains  v.  Edicards  (3  Dowl.  P.  C.  660).  So  here,  it  is  merely  the 
substitution  of  one  authority  for  another,  which  having  failed  of  effect,  the  defendant 
is  remitted  to  his  original  rights.  The  defendant  did  not  give  up  his  right  to  the 
performance  of  the  peremptory  undertaking,  but  only  agreed  that  if  the  matter  could 
.satisfactorily  be  settled  by  other  means,  that  should  be  done. 

Parke,  B.  I  have  some  little  doubt  in  this  case,  but  on  the  whole,  I  think  that 
if  the  parties  agree  to  refer  a  cause,  and  that  for  a  time  long  after  that  in  which  the 
rule  [341]  for  judgment  as  in  case  of  a  nonsuit  absolute  could  be  obtained,  the  defen- 
dant must  be  taken  to  meau,  prima  facie,  to  waive  that  right.  I  think,  therefore, 
that  the  rule  should  be  discharged,  on  a  peremptory  undertaking  to  try  at  the  next 
Assizes. 

Kule  discharged  accordingly. 

Hall  v.  Popplewell.  Exch.  of  Pleas.  1839.— The  Court  cannot  compel  a  party 
to  join  in  demurrer  before  the  time  allowed  hy  R.  G.  H.  T.  4  Will.  4,  s.  3, 
although  the  pleading  demurred  to  be  clearly  frivolous  and  for  delay. 

In  this  case,  the  venire  having  been  sued  out  on  the  31st  of  May,  the  defendant, 
on  the  7th  of  June,  at  Nisi  Prius,  pleaded  puis  darrein  continuance  a  bill  in  equity 
filed  against  hira  in  the  same  matter,  and  a  decree  in  his  favour  since  the  last  con- 
tinuance. On  the  9th,  the  plaintiff  delivered  a  demurrer  to  the  plea.  On  the  11th, 
W.  H.  Watson  obtained  a  rule  to  shew  cause  why  the  plea  should  not  be  set  aside, 
unless  the  defendant  agreed  to  join  in  demurrer,  and  set  the  demurrer  down  for 
argument  on  the  12th  (the  last  day  of  term). 

Humfrey  shewed  cause  on  the  latter  day.  The  defendant  has,  under  the  rule  of 
H.  T.,  4  Will.  4,  s.  3,  until  the  13th  to  deliver  a  joinder  in  demurrer,  and  the  Court 
has  no  power  to  shorten  that  time  without  consent  of  the  parties. 

Watson,  contra.  The  Courts  have  a  power  to  accelerate  their  proceedings  in 
extraordinary  cases.     This  is  a  plea  clearly  frivolous  and  for  delay. 

Pakke,  B.  The  question  is,  whether  I  can  shorten  the  regular  time  for  joining  in 
demurrer,  or  whether  all  that  the  Court  can  do  is  not,  to  set  down  a  ripe  demurrer 
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for  argument  forthwith.  In  Fitch  v.  Toulmin  (1  Stark.  N.  P.  C.  62),  on  a  plea  [342] 
puis  darrein  continuance  being  tendered  under  similar  circumstances  at  Nisi  Prius, 
Lord  EUenborough  directed  that  the  demurrer  should  stand  for  the  first  paper  day 
in  term  :  but  it  might  be  that,  in  regular  course,  the  case  would  be  read}'  for  argument 
by  that  day.  I  do  not  think,  as  the  time  for  joinder  has  not  yet  expired,  that  I  can 
do  this  without  consent. 

liule  discharged,  without  costs. 

Jackson  v.  Cummins  and  Others.    Exch.  of  Pleas.     1839. — No  lien  exists  at 
common  law  for  the  agistment  of  milch  cows. 

[S.  C.  8  L.  J.  Ex.  265 ;   3  Jur.  436.     Followed,  Fmih  v.  Simpson,  1849,  13  Q.  B.  680.] 

Trespass  for  breaking  and  entering  an  outhouse  and  premises  belonging  to  the 
plaintifl',  and  seizing  and  driving  away  ten  cows,  the  property  of  the  plaintiff,  and  con- 
verting and  disposing  of  the  same  to  the  defendants'  own  use,  &c. 

The  defendants  pleaded,  first,  not  guilty  ;  secondly,  as  to  taking  &c.  two  of  the 
cows,  that  the  said  cows,  for  the  space  of  eight  months  before  the  said  time  when  &c., 
had  been  depastured,  agisted,  and  fed  by  the  defendant  Charles  Cummins  for  the 
plaintiff"  in  and  upon  certain  lands  of  him  the  said  Charles  Cummins,  at  the  request 
of  the  plaintiff,  for  a  certain  reward  and  remuneration  to  be  paid  the  said  Charles 
Cummins  by  the  plaintiff',  and  there  was  and  still  is  due  and  owing  to  the  said 
C.  Cummins  from  the  plaintifT  the  sum  of  161.  5s.,  for  and  in  respect  of  the  said 
agistment  of  the  said  two  cows  :  and  that  it  was  agreed  between  the  plaintiff"  and 
defendant  Charles  Cummins,  that  the  said  C.  Cummins  should  retain,  have,  and  take 
and  keep  the  possession  of  the  said  two  cows  so  long  as  the  said  sum  of  1 61.  5s.  should 
remain  unpaid  :  that  the  said  two  cows  then  and  at  the  time  of  the  said  agreement 
were  in  the  possession  of  the  said  C.  Cummins,  and  so  remained  until  the  plaintiff' 
fraudulently,  unlawfully,  and  wrongfully  took  them  out  of  the  same  as  hereinafter 
mentioned  ;  that  afterwards,  and  after  the  said  agreement,  and  whilst  the  said  two 
cows  [343]  were  in  the  possession  of  the  said  C.  Cummins  under  the  same,  and  whilst 
the  .said  C.  Cummins  had  a  lien  upon  the  same  by  law  and  by  the  agreement  aforesaid, 
and  just  before  the  said  time  when  cfec,  the  plaintiff"  wrongfully,  unlawfully,  and 
surreptitiously,  and  contrary  to  the  said  agreement,  with  force  and  arms,  broke  and 
entered  the  said  close  of  the  said  C.  Cummins  in  which  the  said  two  cows  were 
depasturing  and  agisting  as  aforesaid,  and  wrongfully,  fraudulently,  unjustly,  and 
unlawfully  took,  carried,  and  drove  away  the  same  out  of  the  said  close  of  the  said 
C.  Cummins,  and  put  and  placed  the  same  in  the  said  outhouse  and  premises  in  the 
declaration  mentioned,  without  pa3nng  the  said  sum  so  agreed  to,  and  then  due  to  the 
said  C.  Cummins.  The  plea  concluded  with  a  justification  by  the  defendant  Cummins 
in  his  own  right,  and  by  the  other  defendants  as  his  servants,  in  peaceably  entering 
the  outhouse  and  promises,  in  order  to  retake  the  cattle,  and  retiiking  them  accordingly. 

The  plaintiff  took  issue  on  the  first  plea,  and  to  the  second  replied  de  injuria. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Assizes  for  Yorkshire,  when  it 
was  proved  that  the  cows  had  been  depastui-ed  on  land  belonging  to  the  defendant. 
The  jury  found  that  there  was  no  such  agreement  as  stated  in  the  plea,  that  the 
defendant  should  retain  and  keep  possession  of  the  cows  until  the  amount  due  for  the 
pasturage  was  paid,  and  thereupon  found  a  verdict  for  the  plaintiff",  the  learned 
Judge  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  in  case  the  Court 
should  be  of  opinion  that  a  lien  existed  at  common  law  for  the  agistment  of  cattle. 
Alexander  having,  in  Easter  Term  last,  obtained  a  rule  accordingly, 

Cresswell  now  shewed  cause.  The  ]ioint  that  arises  in  this  case  involves  the 
question  whether  the  case  of  C'/iay/-[344]-//Kfrt  v.  Allen  (Cro.  Car.  271)  be  now  law. 
The  first  question  is,  whether  a  lien  may  be  given  in  evidence  under  the  general  issue. 
[Parke,  B.  It  certainly  cannot  be  given  in  evidence  \nider  the  general  issue.]  The 
next  ([uestion  is,  whether  the  second  plea  is  a  good  answer  to  the  action.  The  plea 
begins  l)y  alleging  that  the  cows  had  been  agisted  and  fed  by  the  defendant,  and  that 
a  sum  of  money  had  become  due ;  but  it  does  not  allege  upon  what  contract  the  cows 
had  been  delivered  to  bo  depastured  :  it  does  not  state  when  the  money  was  to  be 
paid,  nor  does  it  allege  that  the  money  was  to  be  paid  upon  the  redelivery  of  them. 
It  therefore  does  not  state  circumstances  which  can  confer  a  lien  ;  and  the  jurj'  have 
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negatived  the  existence  of  the  agreement  that  the  defendant  should  keep  possession 
of  the  cows  until  the  money  should  be  paid.  The  defendant  cannot  now  avail  himself 
of  the  argument  that  the  plea  is  double,  and  that  he  meant  it  in  two  senses :  a  lien 
by  common  law,  and  a  lien  oa  the  agreement.  And  there  was  no  lien  for  agistment 
at  common  law.  There  is  an  ingenious  argument,  in  Scarfe  v.  Morgan  (4  M.  &  \V.  270), 
that  the  case  of  Chapman  v.  Allen  might  be  supported  on  the  ground  that  the  party 
had  a  right  to  go  and  milk  the  cows,  and  therefore  a  lien  would  have  been  inconsistent 
with  the  bailment.  But  the  decision  in  Chapman  v.  Allen  did  not  proceed  on  any  such 
ground,  but  on  the  general  principle.  [Alderson,  B.  The  owner  must  have  a  right 
to  possession  of  the  cows  for  the  purpose  of  milking,  as,  in  the  case  of  a  livery-stable- 
keeper,  the  owner  has  a  right  to  the  possession  of  his  horse  for  the  purpose  of  riding 
him.  It  must  be  admitted  that  the  doctrine  of  lien  has  been  considerably  enlarged 
in  modern  times,  but  it  must  have  some  limit.  It  was  formerly  confined  to  cases 
where  skill  and  labour  were  employed  about  the  article.  Another  case  was  where 
[345]  a  party  was  bound  by  law  to  receive  the  article  or  the  animal,  as  in  the  case  of 
an  innkeeper.  The  doctrine  of  lien  must  proceed  on  a  presumed  contract.  The  party 
might  perhaps  have  had  a  right  to  take  the  cows  away  for  the  purpose  of  milking 
them.  [Maule,  B.  That  would  be  precisely  the  case  of  the  livery-stable-keeper.] 
Certainly.  The  owner  might  find  it  more  convenient  to  milk  them  in  a  shed 
adjoining  the  iield.  In  Chapman  v.  Allen  (Cro.  Car.  273),  it  was  held  by  Croke,  J.,  and 
Jones,  J.,  that  the  defendant,  with  whom  the  cows  were  depastured,  might  not  detain 
the  cattle  until  the  money  was  paid,  but  that  he  was  obliged  to  bring  his  action  for 
the  pasturage  ;  and  they  said,  "  It  is  not  like  to  the  cases  of  an  innkeeper  or  tailor  ; 
they  may  retain  the  horse  or  garment  delivered  to  them  until  they  be  satisfied.  But 
not  where  one  receives  horses  or  kine  or  other  cattle  to  pasturage,  paying  for  them 
a  weekly  sum,  unless  there  be  such  an  agreement  between  them."  Nothing  is  there 
said  about  milking  the  cows,  as  suggested  by  Mr.  Byles  in  the  argument  in  Scarfe  v. 
Morgan.  That  was  the  case  of  a  special  verdict,  and  it  was  not  pursued  further.  In 
Jiulson  V.  Etheridcje  (1  C.  &  M.  473  ;  3  Tyrw.  954),  it  was  held  that  a  liverj^-stable- 
keeper  had  no  lien  on  a  horse  delivered  to  him  to  be  stabled  and  fed.  There,  to  a 
count  in  detinue  for  detaining  a  horse,  the  defendant  pleaded  that  the  plaintiff'  had 
delivered  the  horse  to  him  to  be  stabled  and  taken  care  of  and  fed,  and  kept  by  him 
for  the  plaintift"  for  reward;  and  that  101.  became  due  as  a  reasonable  reward,  and  so 
justified  the  detainer  for  that  sum  ;  and  it  was  held,  on  general  demurrer,  that  the 
plea  was  bad,  and  that  he  had  no  lien.  The  plea  did  not  state  that  the  horse  was 
delivered  subject  to  the  owner's  right  to  use  him.  Lord  Lyndhurst,  C.  B.,  says  :  "  I 
am  of  opinion  that  he  has  no  lien.  The  present  case  is  distinguishable  from  the  case 
of  workmen  and  artificers,  and  persons  carrying  on  a  particular  [346]  trade,  who 
have  been  held  to  have  a  lien  by  virtue  of  labour  performed  in  the  course  of  their 
trade,  upon  chattels  bailed  to  them."  In  this  case  there  is  no  application  of  labour 
— nothing  but  permission  to  turn  the  cows  into  the  field,  and  allowing  them  to  eat 
the  grass.  In  Scarfe  v.  Morgan,  where  the  Court  held  that  the  defendant  had  a 
specific  lien  for  the  price  of  covering  a  mare,  the  plaintiff  had  the  use  of  the  defen- 
dant's horse,  and  would  have  the  produce,  and  he  would  have  the  mare  back  in  an 
improved  state.  On  these  grounds  it  is  submitted  that  no  lien  existed  in  the  present 
case. 

Alexander,  in  support  of  the  rule.  This  case  raises  the  question  whether  the 
case  of  Scarfe  v.  3Im-gan  was  properly  decided,  where  all  the  older  cases  were  cited, 
and  Chapman  V.  Allen  amongst  the  rest ;  and  there  this  Court  held  that  a  lien  existed. 
In  Chuse  v.  Wesimore  (5  M.  &  Selw.  IbO).  the  first  glimmering  of  a  more  liberal  mode 
of  construing  the  doctrine  of  lien  appeared.  In  that  case  it  was  held,  that  a  workman, 
having  bestowed  his  labour  upon  a  chattel  in  consideration  of  a  price  fixed  in  amount 
by  his  agreement  with  the  owner,  might  detain  the  chattel  until  the  price  was  paid. 
That  was  the  case  of  a  lien  claimed  by  the  defendants  for  wheat  which  they  had 
ground,  under  a  specific  price  for  the  grinding  of  it.  Lord  EUenborough  there"  says, 
(after  stating  that  the  question  was,  whether  a  workman,  having  bestowed  his  labour 
upon  a  chattel,  in  consideration  of  a  price  or  reward  fixed  in  amount  by  agreement 
with  the  owner,  at  the  time  of  its  delivery  to  him,  can  by  law  detain  the  chattel 
until  the  price  be  paid,  or  must  seek  his  remedy  by  action,  no  time  or  mode  of  pay- 
ment having  been  appointed  by  the  agreement)— '"  We  are  all  of  opinion,  that  if" a 
right  to  detain  exists  in  the  general  case  that  I  have  mentioned,  the  present  defen- 
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dants  have  a  [347]  right  to  det.iin  the  goods  in  question,  for  the  money  due  to  them 
for  grinding  the  wheat.  The  general  question  is  of  ver\'  great  and  extensive  import- 
ance. Several  authorities  were  referred  to  against  the  right  to  detain  ;  but  if  these 
authorities  are  not  supported  by  law  and  reason,  the  convenience  of  mankind  certainly 
requires  that  our  decision  should  not  be  governed  by  them  ;  and  we  believe  that  the 
practice  of  modern  times  has  not  proceeded  upon  any  distinction  between  an  agree- 
ment for  a  stipulated  price,  and  the  implied  contract  to  pay  a  reasonable  price  or 
sum;  and  that  the  right  of  detainer  has  been  practically  alike."  His  Lordship  then 
goes  through  the  cases,  including,  amongst  others,  that  of  Chapman  v.  yiUeii,  with 
respect  to  which  he  says,  "  That  case,  however,  does  not  appear  to  have  been  decided 
on  the  ground  supposed,  but  rather  on  the  ground  that  a  person  taking  in  cattle  to 
agist  could  not  detain  until  the  price  be  paid  ;  or  if  he  could  in  general  do  so,  j^et 
that  in  the  particular  case  the  defendant  was  guilty  of  a  conversion  as  against  the 
plaintiff,  who  was  a  purchaser  of  the  cattle,  by  having  delivered  them  over  to  a  third 
person,  on  receiving  from  such  third  person  the  amount  of  his  demand."  And  his 
Lordship  concludes  by  saying,  that  the  Court  thought  the  supposed  distinction  was 
contrary  to  reason,  and  to  that  principle  in  the  law  which  requires  the  payment  of 
the  price  and  the  delivery  of  the  chattel  to  be  concurrent  acts,  where  no  day  of  pay- 
ment is  given.  So,  in  Bevan  v.  JFattrs  (Moo.  &  Malk.  236),  it  was  held  that  a  trainer 
had  a  lien  on  a  race-horse  for  his  charge  in  keeping  and  training  him.  It  was  there 
contended  that  no  lien  existed,  and  Wallace  v.  IVoodr/ute  (liy.  &  M.  193)  was  cited  ; 
but  Best,  C.  J.,  said,  "  It  was  certainly  held  in  that  case,  on  the  authority  of  Yorke  v. 
Grciumgh  (2  Lord  Raym.  866),  that  a  livery-stable-keeper  has  no  lien  ;  but  this  case 
goes  farther,  and  on  the  principle  of  the  common  law,  that  where  [348]  the  bailee 
expends  labour  and  skill  in  the  improvement  of  the  subject  delivered  to  him,  he  has 
a  lien  for  his  charge,  I  think  the  trainer  has  a  lien  for  the  expense  and  skill  bestowed 
in  bringing  the  horse  into  condition  to  run  at  races."  Perhaps,  if  that  case  had 
followed  close  upon  the  case  of  Chapman  v.  Allen,  the  decision  would  have  been 
different ;  but  it  occurred  at  a  time  when  the  doctrine  as  to  lien  had  become  more 
enlarged.  In  Scarfe  v.  Morgan,  all  the  cases  were  gone  into,  and  this  Court  held  that 
a  lien  existed  for  the  price  of  covering  mares.  The  observation  of  Mr.  Byles  upon 
the  case  of  Chapman  v.  Allen  was  a  very  just  one;  and  he  adds,  "There  is  no  other 
authority  to  shew  that  there  can  be  no  lien  for  agistment ;  and  whenever  that  ques- 
tion arises,  it  will  probably  be  found  that  there  may  be."  In  that  case,  Parke,  B., 
says,  "  The  principle  seems  to  be  well  laid  down  in  Bevan  v.  Waters  by  Lord  Chief 
Justice  Best,  that  where  a  bailee  has  expended  his  labour  and  skill  in  the  improvement 
of  a  chattel  delivered  to  him,  he  has  a  lien  for  his  charges  in  that  respect.  Thus,  the 
artiticei',  to  whom  the  goods  arc  delivei'ed  for  the  purpose  of  being  worked  up  into 
form  ;  or  the  farrier,  by  whose  skill  the  animal  is  cured  of  a  disease  ;  or  the  horse- 
breaker,  by  whose  skill  he  is  rendered  manageable  ;  have  liens  on  the  chattels  in 
respect  of  their  charges.  And  all  such  specific  liens  being  consistent  with  the  prin- 
ciples of  natural  ccjuity,  are  favoured  by  the  law,  wdiich  is  construed  lilierally  in  such 
cases."  That  judgment  pi'oceeds  upon  the  enlarged  view  of  the  doctrine  of  lien  acted 
upon  in  Chu-^e  v.  Wcdmore.  Why  should  there  be  a  distinction  in  natural  equity 
between  the  case  of  a  trainer,  or  the  case  of  covering  mares,  and  the  improvement  of 
the  animal  by  feeding  it?  The  case  of  Jmhon  v.  Elheridrje  is  distinguishable.  There, 
the  horse  is  not  only  accessible  to  the  owner,  but  he  is  entitled  to  take  him  away  for 
the  purpose  of  use  ;  but  in  the  case  of  agistment,  though  it  must  lie  understood  that 
the  owner  has  a  right  to  milk  the  cows,  yet  it  is  the  common  undcr-[349]-standing 
in  such  cases  that  they  are  to  be  milked  upon  the  spot  within  the  limits  of  the  pasture. 
If  any  doubt  exists  on  the  point,  as  the  law  favours  the  existence  of  liens  for  the 
purposes  of  natui'al  equity,  the  Court  will  decide  in  favour  of  its  existence  in  the 
present  case. 

Pakke,  B.  I  am  of  opinion  that  this  rule  ought  to  Ijc  discharged.  The  first 
question  is,  whether  it  was  competent  for  the  defendant,  under  this  plea,  which  speaks 
of  a  lien  by  agieement,  to  set  up  a  claim  for  a  lien  at  common  law?  If  it  were 
necessary  to  decide  that  question,  1  should  say  that  I  think  it  was  competent  for  him 
to  do  so.  The  plaintiff,  it  is  true,  might  have  demuired  specially  to  the  plea  for 
duplicity,  in  setting  up  two  distinct  grounds  of  lien,  viz.  by  force  of  an  agreement, 
and  by  the  general  law ;  but  as  it  is,  the  averment  of  the  agreement  for  a  lien  may  be 
rejected,  and  the  claim  of  lien  under  the  general  law  supported,  should  such  i-eally 
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exist.  I  also  think  that,  after  the  recent  decision  in  Owen  v.  Knight  (4  Bing.  N.  C.  54  ; 
5  Scott,  307),  as  to  the  effect  of  lien  in  actions  of  trover,  the  defendant  would  have 
done  better  to  have  pleaded  that  the  plaintiff  was  not  possessed  of  these  cows  ;  which 
plea  would  have  been  supported  by  proof  of  the  lien,  giving  to  the  defendant  a  special 
property  in  them  at  the  time  of  the  trespass.  It  is  not,  however,  necessary  to  decide 
either  of  these  points,  because  I  think  that  by  the  general  law  no  lien  exists  in  the 
case  of  agistment.  The  general  rule,  as  laid  down  by  Best,  C.  J.,  in  Bevan  v.  Waters, 
and  by  this  Court  in  Scarfe  v.  Morgan,  is,  that  by  the  general  law,  in  the  absence  of 
any  sjiecial  agreement,  whenever  a  party  has  expended  labour  and  skill  in  the  improve- 
ment of  a  chattel  bailed  to  him,  he  has  a  lien  upon  it.  Now,  the  case  of  agistment 
does  not  fall  within  that  principle,  inasmuch  as  the  agister  does  not  confer  any 
additional  value  on  the  article,  either  by  the  exertion  of  any  [350]  skill  of  his  own, 
or  indirectly  by  means  of  any  instrument  in  his  possession,  as  was  the  case  with  the 
stallion  in  t>'carfc  v.  Mwgan ;  he  simply  takes  in  the  animal  to  feed  it.  In  addition  to 
which,  we  have  the  express  authority  of  Chapman  v.  Allen,  that  an  agister  has  no  lien  ; 
and  although  possibly  that  case  may  have  been  decided  on  the  special  ground  that 
there  had  been  an  agreement  between  the  parties,  or  a  conversion  of  the  animal  had 
taken  place,  still  it  is  also  quite  possible  that  it  might  have  proceeded  on  the  more 
general  principle,  that  no  lien  can  exist  in  the  case  of  agistment  ;  and  it  was  so  under- 
stood by  this  Court  in  Judson  v.  Etheridge.  The  analogy,  also,  of  the  case  of  the  livery- 
stable-keeper,  who  has  no  lien  by  law,  furnishes  an  additional  reason  why  none  can 
exist  here  ;  for  this  is  a  case  of  an  agistment  of  milch  cows,  and,  from  the  very  nature  ■ 
of  the  subject-matter,  the  owner  is  to  have  possession  of  them  during  the  time  of 
milking ;  which  establishes  that  it  was  not  intended  that  the  agister  was  to  have  the 
entire  possession  of  the  thing  bailed  :  and  there  is  nothing  to  shew  that  the  owner 
might  not,  for  that  purpose,  have  taken  the  animals  out  of  the  field  wherein  they 
were  grazing,  if  he  had  thought  proper  so  to  do.  This  claim  of  lien  is  therefore 
inconsistent  with  the  necessary  enjoyment  of  the  property  by  the  owner.  As  to  the 
case  of  the  training  groom  it  is  not  necessary  to  say  anything,  as  it  has  not  been 
formally  decided ;  for  in  Jacobs  v.  Latour  (5  Bing.  130  ;  2  M.  &  P.  201),  the  point  was 
left  undetermined.  It  is  true,  there  is  a  Nisi  Prius  decision  of  Best,  C.  J.,  in  Bevan 
v.  Waters,  that  the  trainer  would  have  a  lien,  on  the  ground  of  his  having  expended 
labour  and  skill  in  bringing  the  animal  into  condition  to  run  at  races  ;  but  it  does  not 
appear  to  have  been  present  to  the  mind  of  the  Judge,  nor  was  the  usage  of  training 
to  that  effect  explained  to  him,  that  when  horses  are  delivered  for  that  purpose,  the 
owner  has  always  a  right,  during  the  continu-[351]-ance  of  the  process,  to  take  the 
animal  away  for  the  purpose  of  running  races  for  plates  elsewhere.  The  right  of  lien, 
therefore,  must  be  subservient  to  this  general  right,  which  overrides  it ;  so  that  I 
doubt  if  that  doctrine  would  apply  where  the  animal  delivered  was  a  race-horse,  as 
that  case  differs  much  from  the  ordinary  case  of  training.  I  do  not  say  that  the  case 
of  Bevan  v.  Waters  was  wrongly  decided ;  I  only  doubt  if  it  extends  to  the  case  of  a 
race-horse,  unless  perhaps  he  was  delivered  to  the  groom  to  be  trained  for  the  purpose  of 
running  a  specified  race,  when  of  course  these  observations  of  mine  would  not  apply. 
But,  at  all  events,  I  am  clear  that  this  agister  has  no  lien,  as  his  case  certainly  does  not 
come  within  the  general  principles  which  have  been  established  :  in  addition  to  which, 
such  a  claim  would  be  inconsistent  with  the  more  general  right  exerciseable  by  the 
owner  of  the  cattle. 

Alderson,  B.  I  agree  that  the  agister  has  no  lien  in  this  case.  On  the  first 
point,  however,  I  give  no  opinion. 

M.A.ULE,  B.  I  think  the  effect  of  this  plea  is  to  set  up  a  claim  of  lien  under  the 
agreement  only ;  for,  if  understood  in  the  sense  which  would  make  it  not  demurrable, 
it  says,  during  the  continuance  of  such  a  state  of  circumstances,  these  cattle  were  taken 
away.     On  the  other  point,  I  agree  with  the  rest  of  the  Court  that  no  lieu  exists. 

Rule  discharged. 
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Martin  r.  Porter.  E.xch.  of  Pleas.  1839.— Where  the  defendant,  in  working  his 
coal  mine,  broke  through  the  barrier,  and  worked  the  coal  under  the  land  adjoining, 
belonging  to  the  plaintiff,  and  raised  it  for  purposes  of  sale  : — Held,  in  trespass 
for  such  working,  that  the  proper  estimate  of  damages  was  the  value  of  the  coal 
when  gotten,  without  deducting  the  expense  of  getting  it. 

[8.  C.  2  H.  &  H.  70.  Followed,  Margan  v.  Poicell,  1842,  3  Q.  B.  284  ;  JFild  v.  Horl, 
1842,  9  M.  &  W.  674.  Discussed,  Hilion  v.  JFoods,  1867,  L.  K.  4  Eq.  4-40;  Llyiivi 
Coal  and  Iran  Company  v.  Bnxjden,  1870,  L.  E.  11  Eq.  188  ;  Jegon  v.  Vivian,  1871, 
L.  R.  6  Ch.  Ap.  760 ';  Trotter  v.  Maclean,  1879,  13  Ch.  U.  586.  Applied,  Phillips 
V.  Homfray  ;  FotheryiU  v.  Phillips,  1871,  L.  R.  6  Ch.  Ap.  780;  IFhilwhamy.  IVestminster 
Brymbo  Goal  and  Coke  Company,  [1896]  1  Ch.  894  ;  [1896]  2  Ch.  538.  Referred  to, 
Brmcn  v.  Dihbs,  1877,  37  L.  T.  171  ;  25  W.  R.  776;  Dreyfus  v.  Peruvian  Guano 
Company,  1889,  42  Ch.  D.  76.] 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  situate  at  Darfield,  in  the 
county  of  York,  and  breaking  and  entering  a  certain  coal  mine,  &c.,  under  the  said 
close,  and  taking  and  carrying  away  the  coal,  and  carrying  it  along  and  through  levels 
and  ways,  and  taking  away  other  coals  and  converting  and  disposing  thereof  to  the 
use  of  the  defendant. 

[352]  Plea,  payment  into  court  of  the  sum  of  1331.,  and  no  damages  ultra. 
Replication,  damages  ultra. 

At  the  trial  before  Parke,  B.,  at  the  York  Spring  Assizes,  it  appeared  that  the 
plaintiff'  was  a  lessee  of  coal  mines  under  the  Duke  of  Leeds,  and  that  the  defendant 
was  the  owner  of  the  adjoining  estate.  In  the  year  1838,  in  consequence  of  inciuiries 
having  been  instituted,  it  was  discovered  that  the  defendant  had  worked  the  coal 
under  the  plaintiff's  land,  to  an  extent  exceeding  a  rood.  The  defendant,  by  paying 
money  into  court,  admitted  the  trespass ;  and  the  only  question  at  the  trial  was,  upon 
what  principle  the  damages  were  to  be  assessed  ;  the  plaintiff'  contending  that  he  had 
a  right  to  hold  the  defendant  liable  for  the  value  of  the  coal  when  gotten,  and  when 
first  it  existed  as  a  chattel,  without  any  deduction  for  the  expense  of  getting  it ;  that 
he  ought  also  to  pay  for  the  under-ground  way-leave,  having  carried  coals  from  his 
own  colliery  through  the  plaintiff"s  bed  of  coal.  The  learned  Judge  was  of  opinion 
that  the  plaintiff'  would  have  been  entitled  in  an  action  of  trover  to  the  value  of  the  coal  as 
a  chattel,  either  at  the  pit's  mouth  or  on  the  canal  bank,  if  the  plaintiff'  had  demanded 
it  at  either  place,  and  the  defendant  had  converted  it,  without  allowing  the  defendant 
anything  for  having  worked  and  brought  it  there  ;  that,  not  having  made  such  a 
demand,  and  this  action  being  trespass,  he  was  entitled  to  the  value  of  the  coal  as  a 
chattel  at  the  time  when  the  defendant  began  to  take  it  away,  that  is,  as  soon  as  it 
existed  as  a  chattel,  which  value  would  be  the  sale  price  at  the  pit's  mouth,  after 
deducting  the  expense  of  carrying  the  coals  from  the  place  in  the  mine  where  they 
were  got  to  the  pit's  mouth  ;  and  that  he  was  also  entitled  to  compensation  for  the 
defendant's  passing  through  his  coal,  with  coals  gotten  fi'om  his  own  mines,  and  ought 
to  pa}'  as  for  a  way-leave,  which,  in  the  neighbourhood  of  Leeds,  was  proved  to  be 
2d.  per  ton.  The  jury  adopted  the  above  principle,  and  found  the  value  of  the  coals, 
when  got,  to  be  2511.  9s.  6d.  ;  and  they  also  gave  501.  for  the  use  of  the  [353]  way-leave, 
making  together  3011.  9s.  6d.  The  learned  Judge  gave  the  defendant  leave  to  move 
to  reduce  the  damages  to  161.,  if  this  Court  should  be  of  opinion  that  the  proper 
measure  of  damages  was  the  value  of  the  coal  in  the  bed,  which  the  jury  estimated 
at  1491. 

Alexandei',  in  Piaster  Term,  moved  accordingly.  The  damages  ought  to  be 
estimated  by  the  average  value  of  the  coal  as  lying  undisturbed  within  its  native  bed. 
The  plaintiff'  had  incurred  no  expense  or  risk  in  the  necessary  preparations  for  its 
working.  As  far  as  he  was  concerned,  it  might  still  have  lain  undisturbed,  and 
piobably  would  have  done  so,  as  the  evidence  shewed  that  the  expense  to  him  of 
working  out  so  small  and  detached  a  bed  of  coal  as  the  one  in  question  (altogether 
containing  little  more  than  two  acres  and  a  half)  would  be  double  its  saleable  price. 
Had  he  contracted  to  sell  it  ungotten,  the  average  price  of  coal  per  acre  in  that 
neighbourhood  being  (as  proved)  only  3001.,  the  price  for  the  coal  in  question  would 
have  been  much  below  the  sum  paid  into  court.  To  allow  of  any  other  estimate  of 
damages,  would  be  to  confer  on  the  plaintiff"  a  large  profit,  in  the  absence  of  anything 
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either  done  or  suffered  by  him  upon  the  occasion.  That  he  should  not  lose  anything 
by  the  unauthorized  act  of  the  defendant,  is  just ;  and  the  proposed  reduction  of  the 
damages  would  be  consistent  with  that  view  :  but  if  he  retain  the  amount  given,  on 
the  principle  laid  down  by  the  learned  Judge  at  the  trial,  he  is  paid,  not  merely  the 
value  of  his  coal,  but  a  "doubled  value,  to  which  he  has  in  no  respect,  by  any  acts  of 
his  own,  entitled  himself,  and  which  cannot  be  created  by  any  tortious  act  of  another. 
Whether  the  defendant  approached  the  coals  without  or  with  the  sanction  of  the 
plaintiff,  cannot  alter  their  intrinsic  worth ;  and  what  that  worth  was  when  the 
defendant  commenced  his  workings,  ought  to  be  the  proper  test  of  this  part  of  the 
damages.  It  must  not  be  forgotten,  that  the  sum  claimed  by  the  plaintiff,  as  the 
additional  price  of  the  coals,  is  pre-[354]-cisely  the  amount  actually  paid  by  the 
defendant  himself  to  the  workmen  before  the  coals  were  brought  from  their  original 
situation  to  the  bottom  of  the  pit ;  and  which  must  equally  have  been  paid  by  the 
plaintiff,  had  he  been  working  with  the  same  object. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
If  the  plaintiff  had  demanded  the  coals  from  the  defendant,  no  lien  could  have  been 
set  up  in  respect  of  the  expense  of  getting  them.  How,  then,  can  he  now  claim  to 
deduct  it  ?  He  cannot  set  up  his  own  wrong.  The  plaintiff"  had  a  right  to  treat  these 
coals  as  a  chattel  to  which  he  was  entitled.  He  did  so,  and  the  only  question  then  was 
their  value.  That  the  jury  have  found.  It  may  seem  a  hardship  that  the  plaintiff 
should  make  this  extra  profit  of  the  coal,  but  still  the  rule  of  law  must  prevail. 

Parke,  B.  I  remain  of  the  same  opinion  as  I  entertained  at  the  trial.  The 
plaintiff  is  entitled  to  be  placed  in  the  same  situation  as  if  these  coals  bad  been 
chattels  belonging  to  himself,  which  had  been  carried  away  by  the  defendant,  and 
must  be  paid  their  value  at  the  time  they  were  begun  to  be  taken  away.  He  had  a 
right  to  them,  without  being  subject  to  the  expense  of  getting  them,  which  was  a 
wrongful  act  by  the  defendant,  and  for  which  the  defendant  cannot  claim  to  be 
reimbursed.  I  am  not  sorry  this  rule  is  adopted ;  as  it  will  tend  to  prevent  trespasses 
of  this  kind,  which  are  generally  wilful. 

Alderson,  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  damages,  as  for  a 
trespass  to  his  goods,  the  same  as  he  would  to  any  other  description  of  goods  belonging 
to  him.  The  proper  estimate  is  the  value  of  them  when  gotten,  and  when  the  defendant 
took  them  away. 

Maule,  B.  I  concur  with  the  rest  of  the  Court,  and  think  the  plaintiff  had  his 
claims  assessed  in  a  manner  which  he  was  entitled  to. 

Rule  refused. 

[355]  Lawrence  v.  Wynn.  Exch.  of  Pleas.  1839.— A  local  act,  for  enabling  a 
Company  to  sue  and  be  sued  in  the  name  of  their  secretary,  contained  a  clause 
enacting,  that  it  should  not  be  lawful  for  the  Company  to  increase  their  capital, 
or  extend  their  works,  beyond  the  sum  of  50001.,  otherwise  so  much  of  the 
privileges  given  by  the  act  as  i-eferred  to  the  power  of  suing  in  the  name  of  the 
secretary,  should  be  void.  By  a  subsequent  act,  for  enabling  the  Company  to 
raise  a  larger  sum  of  money,  the  above  clause  was  repealed  ;  and  the  Company 
were  empowered  at  a  general  meeting  to  direct  that  all  their  debts  for  the  time 
being  should  be  apportioned  among  the  shareholders,  and  paid  by  them  at  such 
time  and  place,  to  such  persons,  and  in  such  manner,  as  the  general  meeting  should 
order  :  and  the  secretary  was  authorized  to  sue  the  shareholders  for  such  sums,  or 
the  part  thereof  remaining  unpaid  : — Held,  that  an  action  might  be  maintained 
by  the  secretary  against  a  shareholder  for  his  proportion  of  debts  incurred  by  the 
Company  in  extending  their  works  and  increasing  their  capital,  before  the  passing 
of  the  latter  act  of  Parliament. — Held,  also,  that  the  Company  might  order 
payment  of  such  proportiouate  parts  of  the  debt  by  instalments. 

[S.  C.  8  L.  J.  Ex.  237.] 

Debt,  by  the  Secretary  of  the  Birmingham  Coal  Company,  (under  the  7  &  8  Geo.  4, 
c.  xxiv.),  to  recover  certain  instalments  due  from  the  defendant,  a  shareholder  in  the 
Company.  The  declaration  stated,  that  the  defendant,  being  the  proprietor  of  two 
shares  in  the  said  Company,  was  indebted  to  the  said  Company  in  the  sum  of  401., 
for  his  liability  to  the  payment  of  four  equal  instalments,  to  wit,  the  5th,  6th,  7th,  and 
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8th  instalments  of  51.  each,  in  respect  of  each  and  every  such  share,  under  a  division  of 
a  portion  of  the  debts  for  the  time  being  due  and  owing  to  the  said  Company,  by  virtue 
of  an  act  of  Parliament  made  and  passed  in  the  6th  and  7th  years  of  William  the  Fourth, 
&c.     Breach,  in  nonpayment  of  the  said  sum  of  401. 

The  defendant  pleaded  (amongst  other  things)  that  the  said  divisions  in  the  said 
declaration  mentioned  were  and  each  of  them  was  made  after  the  passing  of  the  said 
act  in  the  said  declaration  first  above  mentioned  (7  &  8  Geo.  4,  c.  x.\;iv.) :  that  at  the 
time  of  the  passing  of  the  last-mentioned  act,  the  capital  of  the  said  Company  was  and 
amounted  to  a  small  sum  of  money,  to  wit,  the  sum  of  50001.  only,  and  no  more,  and 
that  the  works  of  the  said  Company  did  not  then  e.xtend  beyond  that  sum  :  that  after 
the  passing  of  the  said  last-mentioned  act,  and  before  the  passing  of  the  said  act  in 
the  declaration  secondly  mentioned  (6  &  7  Will.  4,  c.  Ivi.),  and  before  the  making  of 
the  said  divisions  in  the  said  declaration  respectively  mentioned,  or  either  of  them,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  1st  day  of  January,  1S36,  and  on 
other  [356]  days  and  times  between  that  day  and  the  passing  of  the  said  last-mentioned 
act,  the  said  Company  did  wrongfully  and  illegallj^  and  contrary  to  the  form  and  efiect, 
true  intent  and  meaning,  of  the  suitute  in  such  case  made  and  provided,  by  subscription 
among  themselves,  and  by  creating  new  and  additional  shares  in  the  said  undertaking, 
and  by  mortgages  and  other  loans,  and  by  extension  of  their  works,  and  by  divers  other 
ways  and  means,  increase  their  capital,  and  did  extend  their  works  in  amount  and  value 
to  a  large  sum,  that  is  to  say,  to  the  sum  of  200,0001.  beyond  the  said  sum  of  50001., 
and  did  thereby  increase  their  capital  beyond  the  amount  of  the  said  capital  as  it  stood 
at  the  time  of  the  passing  of  the  said  act  in  the  declaration  first  mentioned,  to  a  very 
large  amount,  that  is  to  say,  to  the  amount  of  250,0001.,  being  and  entering  into  the 
composition  of  the  said  several  debts  for  the  time  being  due  and  owing  by  the  said 
Company,  as  in  the  said  declaration  mentioned  :  that  at  the  time  of  the  making  of 
the  said  several  divisions  in  the  declaration  mentioned,  and  each  of  them,  the  said 
capital  and  works  were  and  continued,  and  still  remain  and  continue,  so  increased  and 
extended  as  aforesaid  ;  and  that  the  said  several  divisions  in  the  said  declaration 
mentioned,  were  divisions  of  portions  of  the  said  debts  for  the  time  being  due  and 
owing  by  the  said  Company  as  aforesaid,  and  which  had  been  and  were  incurred  in 
manner  and  under  the  circumstances  aforesaid,  contrary  to  the  statute  in  such  case 
made  and  provided.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  first-mentioned  act  of  Parlia- 
ment not  ha\-ing  prohibited  the  Company  from  increasing  their  capital,  they  were 
entitled  so  to  increase  it ;  and  that  as  the  said  secondly-mentioned  act  recognised  the 
said  Company  and  its  then  existing  debts,  and  repealed  the  clause  in  the  first  act,  which 
took  away  the  privilege  of  suing  in  the  event  of  the  Company  [357]  increasing  their 
capital  beyond  50001.,  the  Company  are  now  entitled  to  sue  the  defendant  under  the 
first-mentioned  act,  in  the  name  of  their  secretary ;  and  the  more  especially  as  by  the 
said  secondly-mentioned  act  the  secretary  is  expressly  authorized  to  sue  for  and  recover 
the  sums  due  from  proprietors  of  shares  in  respect  of  the  said  division  by  the  said  act 
authorized.     Joinder  in  demurrer. 

The  following  are  the  material  provisions  of  the  acts  in  question  : — The  7  &  8 
Geo.  4,  c.  xxiv.,  intituled  "  An  act  to  enable  the  Birmingham  Coal  Company  to  sue 
and  be  sued  in  the  name  of  their  secretary,  or  one  of  the  members  of  the  said 
Company,"  by  sect.  1,  enabled  the  Company  in  <all  actions,  suits,  and  proceedings, 
at  law  or  in  equity,  to  sue  and  be  sued  in  the  name  of  their  secretary  for  the  time 
being,  or  in  the  name  of  any  one  member,  to  be  appointed  as  nominal  plaintiH'  or 
defendant.  Sect.  4  enacted,  that  no  person  or  persons,  Ac,  having  or  claiming  to 
have  any  demand  upon  the  Company,  should  bring  more  than  one  action  or  suit,  in 
case  the  merits  should  have  been  tried  in  such  action  or  suit,  in  respect  of  such 
demand  ;  and  enabled  the  nominal  defendant  to  plead  the  proceedings  in  such  action 
or  suit  in  bar  of  any  other  action  or  suit  for  the  same  demand.  Sect.  11,  after 
reciting  "  that  it  was  expedient,  in  consideration  of  the  powers  granted  by  that  act, 
that  the  Company  should  not  be  empowered  to  increase  their  capital  or  extend  their 
works  beyond  the  sum  of  50001.,"  enacted,  "  that  it  shall  not  be  lawful  for  the  said 
Company  or  co-partnership,  at  anj'  time  after  the  passing  of  this  act,  either  by  sub- 
scription among  themselves,  or  by  creating  any  new  or  additional  share  or  shares  in 
the  said  undertaking,  or  by  mortgage  of  any  description  whatever,  or  by  extension  of 
their  present  works,  or  by  purchase  or  erection  of  any  new  or  other  works,  or  bj'  any 
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other  ways  or  means  whatsoever,  to  increase  their  capital  or  extend  their  works  in 
amount  or  value  beyond  the  sum  of  50001.,  other-[358]-wise  so  much  of  the  privilege 
conferred  by  this  act  as  refers  to  their  power  of  suing  in  the  name  of  their  secretary, 
or  one  of  the  members  of  the  said  Company,  shall  be  for  ever  void  and  of  none 
effect." 

The  6  &  7  Will.  4,  e.  Ivi.,  intituled  "  An  act  to  amend  an  act  to  enable  the 
Birmingham  Coal  Company  to  sue  and  be  sued  in  the  name  of  their  secretary,  or  one 
of  the  members  of  the  said  Company,  and  to  authorize  the  said  Company  to  boi'row  a 
further  sum  of  money,  and  for  other  purposes  relating  to  the  said  Company,"  (the 
preamble  of  which  stated  that  the  Company  had  discovered  new  mines,  and  for  the 
purpose  of  enabling  the  Company  to  carry  on  their  Avorks  with  benefit  and  advantage 
to  themselves  and  the  public,  it  was  necessary  that  the  committee  of  the  said  Com- 
pany should  be  empowered  to  raise  a  further  sum  of  money,  and  it  was  desirable 
that  the  powers  and  provisions  contained  in  the  recited  act  should  in  some  respects 
be  repealed,  altered,  amended,  and  enlarged), — repealed  (by  sect.  2)  the  11th  section 
of  the  act  of  7  &  8  Geo.  4,  and  empowered  the  Company  to  raise  any  sum  not  exceed- 
ing 60,0001.  by  issue  of  new  shares,  or  by  bond  or  mortgage.  Sect.  9  also  repealed 
the  4th  section  of  the  7  &  8  Geo.  4,  c.  xxiv.,  except  as  to  actions  pending.  Sect.  15 
empowered  the  Company,  at  a  general  meeting  of  the  partners,  to  divide  the  debts 
for  the  time  being  due  and  owing  by  the  Company,  proportionably  amongst  the 
partners  for  the  time  being,  in  proportion  to  their  shares  ;  and  sect.  16  enacted,  that 
in  case  any  person  &c.  should  at  any  time  refuse  or  neglect  to  pay  the  sum  which  he 
or  they  should  under  any  such  division  be  liable  to,  or  any  part  of  such  sum,  at  such 
time  and  place,  and  to  such  person,  and  in  such  manner,  as  the  said  general  meeting 
should  order,  it  should  be  lawful  for  the  secretarj'  for  the  time  being  to  sue  for  and 
recover  such  sum,  or  the  part  thereof  remaining  unpaid,  b}'  action  of  debt  or 
otherwise,  &c. 

[359]  Adams,  Serjt.,  in  support  of  the  demurrer.  The  question  raised  by  this 
plea  is,  whether  the  effect  of  the  11th  section  of  the  act  of  7  &  8  Geo.  4,  is  to  prevent 
the  Company  from  suing  for  and  recovering  debts  contracted  between  the  passing  of 
the  two  acts,  they  having  increased  their  capital  beyond  the  amount  limited  by  the 
first  act.  But  the  only  consequence  of  that  was  to  deprive  the  Company  of  the 
privilege  of  suing  and  being  sued  in  the  name  of  their  secretary  ;  and  this  clause 
being  repealed  b}'  the  later  act,  the  Company  ai'e  now  clearly  entitled  to  sue  for  the 
debts  divided  and  apportioned  according  to  the  provisions  of  that  act. 

jVI.  D.  Hill,  contra.  These  private  acts  of  Parliament  are  to  be  considered  as  con- 
tracts between  the  parties  obtaining  them  and  the  public.  By  the  11th  section  of  the 
act  of  7  &  8  Geo.  4,  this  Company  agreed  absolutely  to  surrender  the  right  of 
increasing  their  capital,  in  consequence  of  two  privileges :  one,  that  of  suing  and  being 
sued  by  their  secretary ;  the  other,  that  of  having  only  one  action  brought  against 
them  for  the  same  matter.  Then  the  clause  affixes  also  a  specific  penalty  upon  their 
so  increasing  their  capital,  viz.  the  forfeiture  of  the  former  of  those  pi-ivileges.  Then, 
when  by  the  later  act  they  are  expressly  permitted  to  extend  their  capital,  the  other 
privilege  is  taken  away  from  them.  The  language  of  the  11th  section  is  strongly 
prohibitory  :— "  It  shall  not  be  lawful  for  the  said  Company,"  &c. ;  and  the  question 
is,  whether  it  was  not  the  intention  of  the  legislature  absolutely  to  prohibit  the  Com- 
pany from  extending  their  capital  by  their  own  act.  The  addition  of  a  specific 
penalty  cannot  legalize  that  which  the  legislature  has  previously  forbidden  by  negative 
words:  Cqje  v.  Hoidanch  (2  M.  &  W.  149).  There  Parke,  B.,  [360]  says— "It  is 
perfectly  settled,  that  where  the  contract  which  the  plaintiff  seeks  to  enforce,  be  it 
express  or  implied,  is  expressly  or  by  implication  forbidden  by  the  common  or  statute 
law,  no  court  will  lend  its  assistance  to  give  it  effect.  It  is  equally  clear  that  a 
contract  is  void  if  prohibited  by  a  statute,  though  the  statute  inflicts  a'  penalty  only  : 
because  a  penalty  implies  a  prohibition."  The  second  act,  which  in  express  terms 
gives  the  Company  the  power  of  extending  the  capital,  and  repeals  the  prohibitory 
clause,  confirms  the  argument  that  the  former  act  intended  absolutely  to  prohibit  it. 
Then,  does  the  15th  section  of  the  5  &  6  Will.  4,  apply  to  these  debts?  It  is  sub- 
mitted that  it  does  not.  The  words  are  prospective,  and  the  general  rule  is,  that 
acts  of  Parliament  shall  not  have  a  letrospective  operation,  unless  bv  express  words  : 
Hitchcock  v.  fFay  (6  Ad.  &  Ell.  943 ;  2  N.  &  P.  72).  Taking  the  two  acts  together, 
the  existence  of  these  debts  does  not  appear  to  have  been  brought  to  the  knowledge 
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of  the  legislature.  The  power  of  suing  in  the  name  of  the  secretary  is  treated  in  the 
second  act  as  a  power  then  existing,  without  any  intimation  that  it  had  been  forfeited 
by  the  extension  of  the  capital.  The  legislature  cannot  be  supposed  to  have  contem- 
plated that  the  parties  had  committed  an  illegal  act,  or  to  have  intended  to  give  them 
new  powers  in  respect  of  it.  The  words  of  the  1.5th  section,  "the  debts  for  the  time 
being  due  and  owing,"  cannot  be  extended  to  sanction  the  suing  for  debts  illegally 
contracted:  Stratford  Railway  Comj)any  v.  Stratton  (2  B.  &  Adol.  -518),  Lees  v.  The 
Manchester  and  Ashton  Canal  Cmnpany  (11  East,  645).  [He  contended  also,  that  the 
Company  had  no  right,  under  sect.  15,  to  make  the  debts  payable  by  instalments; 
and  also  that  they  could  not  sue  in  debt  until  the  last  instalment  was  payable — citing 
L'i(d-l361]-der  V.  Prkc  (1  H.  Bl.  547) ;  and  that  the  declaration  was  therefore  bad,  for 
not  shewing  that  the  eighth  instalment  was  the  last.] 

Adams,  in  reply,  was  stopped  by  the  Court. 

Lord  Abingek,  C.  B.  It  appears  to  me  that  this  case  is  perfectly  plain ;  that 
the  plea  is  clearly  bad,  and  the  declai'ation  good.  It  is  unnecessarj-  to  decide  whether 
there  be  a  prohibition  or  only  a  penalty ;  but  even  supposing  that  the  limitation 
imposed  by  the  first  act  of  Parliament  absolutely  prevented  the  Company  from 
extending  their  capital  beyond  the  sum  of  50001.,  the  amount  of  the  capital  in  the 
first  instance,  the  second  act  distinctly  repeals  the  prohibition  contained  in  the  first ; 
and  it  also  provides  that  all  the  debts  of  the  Company  for  the  time  being,  shall  be 
paid  by  a  subscription  or  division  among  the  shareholders ;  that  is,  by  allotting  so 
much  of  the  debt  of  the  Company  to  each  shareholder  as  was  proportioned  to  his 
interest,  to  be  paid  at  such  time  and  place,  and  to  such  person,  and  in  such  manner, 
as  the  Company,  at  a  general  meeting  of  the  partners,  should  resolve.  Nothing  can 
be  more  clear  than  that  this  provision  recognises  the  debts  due  by  the  Company, 
whatever  they  were,  at  the  time  the  act  passed ;  and  the  repeal  of  the  prohibition 
contained  in  the  former  act  shews,  I  think,  pretty  clearly  that  the  legislature  did  know 
that  the  Company  had  exceeded  the  powers  before  given  to  them  :  but  whether  this 
was  the  case  or  not,  at  all  events  the  legislature  never  could  have  meant  to  give  them 
facilities  for  abstaining  from  the  paying  their  debts  altogether.  It  seems  to  me  that 
the  Company  clearly  had  a  right  to  resolve  what  portion  of  the  debts  should  be  paid, 
at  what  times,  and  in  what  manner,  and  whether  by  instalments  or  otherwise.  The 
case  ap-[362]-pears  to  me  to  be  a  very  simple  one,  and  the  demurrer  must  be  allowed. 

Alderson,  B.  I  am  of  the  same  opinion,  that  the  plea  is  bad.  It  only  states 
that  these  were  debts  incurred  at  a  time  when  the  capital  was  unlawfully  increased, 
during  the  period  between  the  passing  of  the  two  acts  of  Parliament.  The  question 
arising  on  the  plea  is,  therefore,  whether  it  was  unlawful  to  divide  the  debts  so  incurred 
among  the  partners,  to  be  paid  by  instalments.  It  seems  to  me  that  the  only  eft'ect  of 
the  11th  clause  of  the  7  &  8  Geo.  4  is  to  prevent  the  Company,  in  case  they  increase 
their  capital,  from  suing  for  their  debts  in  the  name  of  the  secretary  ;  but  it  would 
be  a  strange  construction  to  say  that  the  consequence  was  that  theii'  debtors  should 
not  be  sued  at  all,  i.e.  that  the  debts  were  not  to  be  considered  due  and  owing.  Then, 
at  the  passing  of  the  second  act,  these  debts  were  actually  due ;  and  the  protection 
from  being  sued  once  only  for  the  same  claim  being  taken  away  by  the  9th  section, 
the  15th  provides  for  the  liquidation  of  all  the  debts  of  the  Company,  whether  incurred 
by  the  extension  of  the  capital  or  not,  in  a  certain  manner.  [His  Loidship  read 
sect.  15.]  That  clause  certainly  enables  the  Company,  after  apportioning  the  debts, 
to  say  that  the  shareholders  shall  pay  their  proportions  by  instalments.  Then  the 
Kith  section  gives  the  secretary  right  of  action  ag.'iinst  those  who  do  not  pay  as 
directed  by  sect.  15.  It  seems  to  me  that  the  plain  consti'uction  of  these  enactments 
is  such  as  to  get  rid  of  all  the  objections  taken  by  Mr.  Hill. 

GuRXEY,  B.,  concurred. 

Maule,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that,  by  the  1 1th  section 
of  the  first  act,  the  power  of  extending  the  cajiital  is  not  absolutely  jirohibited,  but 
only  subjects  the  Company  to  the  forfeiture  of  their  privilege  of  [363]  suing  by  the 
secretary.  That  view  is  confirmed  by  the  2nd  section  of  the  G  &  7  Will.  4,  which, 
in  repealing  the  11th  clause  of  the  former  act,  does  not  state  simply  that  so  much 
thereof  as  declares  that  it  shall  not  be  lawful  for  the  Company,  &c.,  to  increase  their 
cajjital,  shall  be  repealed,  but  that  so  much  of  the  former  act  shall  be  repealed  as 
provides  that  it  shall  not  bo  lawful  for  the  Company  to  extend  their  capital,  otherwise 
the  privilege  of  suing  in  the  name  of  their  secretary  shall  be  void  ; — treating  it,  there- 
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fore,  as  one  provision,  and  not  as  two,  as  Mr.  Hill  contends  it  should  be  construed. 
If  his  construction  were  correct,  the  latter  act  would  have  repealed  the  first  provision 
only.  It  seems  to  nie,  therefore,  that  this  is  not  an  absolute  prohibition,  but  a  penalty 
only.  As  to  the  other  point,  I  cannot  see  what  other  construction  can  reasonably  be 
put  upon  the  loth  section,  than  that  the  general  meeting  may  direct  payment  at  once 
or  by  instalments,  as  they  shall  think  fit :  it  seems  to  me  the  very  thing  that  was 
intended. 

Judgment  for  the  plaintiff. 

Doe  d.  Simon  Hiscocks  v.  John  Hiscocks.  E,xch.  of  Pleas.  1839. — A  testator 
devised  lands  to  his  son  John  H.  for  life  ;  and,  from  his  decease,  to  the  testator's 
grandson  John  H.,  eldest  son  of  the  said  John  H.,  for  life  ;  and  on  his  decease, 
to  the  first  son  of  the  body  of  his  said  grandson  John  H.  in  tail  male,  with  other 
remainders  over.  At  the  time  of  making  the  will,  the  testator's  .son  John  H. 
had  been  twice  mari'ied  ;  by  his  first  wife  he  had  one  son,  Simon,  by  his  second 
wife  an  eldest  son,  John,  and  other  younger  children,  sons  and  daughters: — Held, 
that  evidence  of  the  instructions  given  by  the  testator  for  his  will,  and  of  his 
declarations,  was  not  admissible  to  shew  which  of  these  two  grandsons  was 
intended  by  the  description  in  the  will. — Quiere,  whether  the  devise  were  not 
void  for  uncertainty. 

[S.  C.  2  H.  &  H.  54  ;  9  L.  J.  Ex.  27  ;  3  Jur.  95-5.  Distinguished,  Lindgren  v.  Lindgnn, 
1846,  9  Beav.  365  ;  Doe  v.  Palmer,  1851,  16  Q.  B.  762.  Xot  applied,  Gillett  v.  Gaiv, 
1870,  L.  E.  10  Eq.  35.  Applied,  Charter  v.  Charter,  1874,  L.  R.  7  H.  L.  364. 
Referred  to.  Doe  d.  Allen  v.  Allen,  1840,  12  A.  &  E.  451  ;  4  P.  &  D.  320;  Doe  d. 
Gains  v.  Boast  (w  Rouse),  1848,  5  C.  B.  422  ;  Hart  v.  full,  1852,  2  De  G.  M.  &  G. 
314;  Douglas  v.  Fellmos,  1853,  Kav,  120;  Bernasconi  v.  Atkinscm,  1853,  10  Hai-e, 
349;  In  re  Feltham's  Trusts,  1855,-  1  K.  &  J.  528;  Grant  v.  Grant,  1870,  L.  H. 
5  C.  P.  388;  Sullivan  v.  Sullivan,  1870,  Ir.  R.  4  Eq.  461  ;  Allgood  v.  Blake,  1873, 
L.  R.  8  Ex.  163  ;  Bunhury  v.  Doran,  1874,  Ir.  E.  8  C.  L.  523  ;  Healyv.  Healy,  1875, 
Ir.  R.  9  Eq.  423;  Sugden  v.  Lord  St.  Leonards,  1876,  1  P.  D.  227;  Andrews  v. 
Andrews,  1885,  15  L.  R.  Ir.  209;  Baton  v.  Ormerod,  [1892]  P.  252;  Findlater  v. 
Lowe,  [1904]  1  Ir.  R.  527  ;  In  the  Estate  of  Hubbuck,  [1905]  P.  133.] 

Ejectment  for  lands  in  the  county  of  Devon.  At  the  trial  before  Bosanquet,  J., 
at  the  Devonshire  Spring  Assizes,  1838,  it  appeai'cd  that  the  lessor  of  the  plaintiff 
claimed  the  premises  in  di-spute  under  the  will  of  Simon  Hiscocks,  the  grandfather  of 
both  the  lessoi-  of  the  plaintift'  and  the  defendant,  dated  7th  of  July,  1822,  whereby 
the  testator  devised  the  premises  in  question  to  his  son  John  Hiscocks,  to  [364]  hold 
the  same  unto  him  his  said  son,  John  Hiscocks,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life  ;  and  immediately  on  the  decease  of  the  said  John  Hiscocks, 
the  testator  gave  and  devised  all  and  singular  the  said  last  described  hereditaments 
and  premises  unto  his  grandson  John  Hiscocks,  eldest  son  of  the  said  John  Hiscocks, 
and  his  assigns,  for  and  during  the  term  of  his  natural  life  ;  and  immediately  on  his 
decease,  the  testator  gave  and  devised  the  same  hereditaments  and  premises  unto 
the  first  son  of  the  body  of  his  said  grandson  John  Hiscocks,  and  the  heirs  male  of 
his  body  lawfully  issuing ;  wdth  remainders  over.  At  the  time  of  making  the  will, 
John  Hiscocks,  the  son  of  the  testator,  had  issue,  bj'  a  first  marriage,  Simon  Hiscocks, 
the  lessor  of  the  plaintiff;  and  by  a  second  marriage,  John  Hiscocks  the  defendant, 
and  several  other  younger  children,  sons  and  daughters.  It  appeared  also,  that  the 
estate  had  come  to  the  testator  from  the  father  of  John  Hiscocks',  the  son's,  second 
wife.  Under  these  circumstances,  neither  of  the  parties  in  the  cause  answering 
fully  the  description  given  in  the  will  (inasmuch  as  the  lessor  of  the  plaintiH,  though 
the  eldest  son  of  John  Hiscocks  the  elder,  bore  the  name  of  Simon,  not  John,  whereiis 
the  defendant,  though  his  name  was  John,  was  only  his  father's  eldest  son  by  a  .second 
marriage),  the  plaintiff's  counsel  proposed  to  give  in  evidence  the  instructions  given 
by  the  testator  for  his  will,  and  also  declarations  made  by  him  after  its  execution,  to 
shew  that  the  lessor  of  the  plaintift'  was  really  the  person"  in  his  contemplation  as  the 
object  of  his  bounty,  at  the  time  of  making  the  will.  This  evidence  was  objected  to 
by  the  defendant's  counsel,  but  received  by  the  learned  Judge,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  think  it  inadmissible  : 
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and  evidence  of  this  nature  having  been  adduced  on  both  sides,  the  jurv  found  a 
verdict  for  the  plaintiflf. 

In  the  following  term,  Erie  obtained  a  rule  nisi  for  a  nonsuit  or  a  new  trial,  on 
the  ground  that  this  evidence  [365]  Avas  improperly  received  ;  against  which,  in  last 
Michaelmas  Term, 

Crowder  and  Bcre  shewed  cause, (a)  and  contended  that  this  was  a  case  of  latent 
ambiguity,  which  did  not  arise  until  the  state  of  the  family  was  proved,  and  it 
appeared  that  the  testator  had  made  a  mistake  in  the  name  of  the  intended  devisee  ; 
and  the  case  therefore  fell  within  the  established  principle,  that  a  latent  ambiguity, 
where  no  uncertainty  appeared  on  the  face  of  the  will  itself,  might  be  holpen  by 
extrinsic  evidence  ;  and  they  cited  Or  referred  to  the  following  authorities : — Ohynei/'s 
case  (5  Kep.  68),  Couiukn  v.  Clarke  (Hob.  32),  Joufs  v.  Newman  (1  W.  Bl.  60),  Day  v. 
Tmjy  (1  P.  "\Vms.  286),  Beaumont  v.  Fell  (2  P.  Wms.  141),  Hampshire  v.  Peirce  (2  Yes. 
sen.  216),  DowsH  v.  Sweet  (Ambl.  175),  Bradirin  v.  Harjier  (id.  374),  Thomas  v. 
Thomas  (6  T.  R.  671),  Frice  v.  Fuge  (4  Ves.  680),  Smith  v.  Coneif  (6  Ves.  42),  Careless 
V.  Careless  (Id  Ves.  604;  1  Meriv.  384),  Doe  d.  Oxeiukn  v.  Chichester  (3  Taunt.  147), 
Goodtitle  v.  Southern  (1  M.  &  Sel.  342),  Doe  d.  Le  Cheralier  v.  Huihivaite  (3  B.  &  Aid. 
632),  Doe  d.  Morgan  v.  Morgan  (i  C.  &  M.  235),  Pddiardson  v.  Watson  (4  B.  &  Adol. 
787;  1  Nev.  &  M.  567),  Miller  v.  Travers  (8  Bing.  244;  1  M.  &  Scott,  342),  and 
Doe  d.  6ml  v.  A'eeds  (2  M.  &  W.  1 29). 

Erie  and  Butt,  contrk,  aigued — First,  that  as  soon  as  evidence  of  the  state  of  the 
family  had  been  given,  all  the  words  of  the  devise  were  capable  of  an  application, 
which  the  judge  ought  then  to  have  made  without  receiving  further  [366]  parol 
evidence :  viz.  by  construing  the  words  "  eldest  son  of  the  said  John  Hiscocks,"  to 
mean  the  eldest  son  by  the  second  venter  ;  in  support  of  which  argument  they  cited 
Steede  v.  Berrier  (1  Freem.  292),  Foster  v.  Ramsay  (8  Vin.  310,  pi.  9;  2  Sid.  149), 
Wilkinson  v.  Adam  (1  Ves.  &  B.  422),  Beachcroft  v.  Beachcroft  (1  Madd.  430),  Gill  y. 
Shelley  (2  Russ.  and  M.  336),  Frazer  v.  Figgott  (1  Younge,  354),  Lewis  v.  Lewellin  (1  Turn. 
&  Russ.  104),  and  Davis  \.  Williams  (\  Ad.  &  E.  588  ;  3  Nev.  &  M.  821). 

Secondly,  that  the  evidence  of  the  testator's  intention  was  not  admissible  in  this 
case,  because  it  went  to  shew  an  intention  contradictory  of  one  which  was  plainly 
expressed  in  the  will,  and  was  capable  of  an  application  ;  or,  if  not  applicable  by 
inquiry  into  the  surrounding  circumstances,  that  the  devise  was  altogether  void.  In 
this  part  of  the  argument,  besides  the  cases  referred  to  by  the  plaintiff's  counsel,  the 
following  were  mentioned  : — Farsons  v.  Farsons  (1  Yes.  jun.  266,  n.),  Bai/lis  v.  Attorney- 
General  {-2  Atk.  239),  Herbert  v.  Beid  (16  Ves.  489).  Thirdly,  that  at' all  events  the 
declarations  of  the  testator,  being  made  subsequently  to  the  will,  could  not  be 
received  :  Doe  d.  Morgan  v.  Morgan,  Harris  v.  Bishop  of  Lincoln  (2  P.  Wms.  135), 
liachjield  v.  Careless  (id.  158). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  b_v 

LoKi)  AiiiNiJicR,  C.  B.  This  was  an  action  of  ejectment,  brought  on  the  demise  of 
Simon  Hiscocks  against  John  Hiscocks.  The  question  turned  on  the  words  of  a  devise 
in  the  will  of  Simon  Hiscocks,  the  grandfather  of  the  lessor  of  the  plaintifl"  and  of  the 
defendant.  By  his  will,  Simon  Hiscocks,  after  devising  estates  to  his  son  Simon  [367] 
for  life,  and  from  and  after  his  death  to  his  grandson  Henry  Hiscocks  in  tail  male, 
and  making,  as  to  certain  other  estates,  an  exactly  similar  provision  in  favour  of  his 
son  John  for  life;  then,  after  his  death,  the  testator  devises  those  estates  to  "my 
grandson  John  Hiscocks,  eldest  son  of  the  said  John  Hiscocks."  It  is  on  this  devise 
that  the  question  wholly  turns. 

In  fact,  John  Hiscocks  the  fathei-  had  been  twice  married  ;  by  his  first  wife  he  had 
Simon,  the  lessor  of  the  plaintilf,  his  eldest  son  ;  the  eldest  son  of  the  second  marriage 
was  John  Hiscocks  the  defendant.  The  devise,  therefore,  does  not,  both  by  name  and 
description,  apply  to  either  the  lessor  of  the  plaintiff,  who  is  the  eldest  son,  but  whose 
name  is  Simon,  nor  to  the  defendant,  who,  though  his  name  is  John,  is  not  the 
eldest  son. 

The  cause  was  tried  before  Mr.  Justice  Bosanquet,  at  the  Spring  Assizes  for  the 
county  of  Devon,  1838,  and  that  learned  Judge  admitted  evidence  of  the  instructions 

(a)  The  subject  is  so  fully  discussed  in  the  judgment  of  the  Court,  that  it  is  not 
considered  necessary  to  report  the  arguments,  which  ran  to  great  length,  in  detail. 
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of  the  testator  for  the  will,  and  of  his  declarations  after  the  will  was  made,  in  order 
to  explain  the  ambiguity  in  the  devise,  arising  from  this  state  of  facts  ;  and  the  verdict 
having  been  found  for  the  lessor  of  the  plaintiff,  a  rule  has  been  obtained  for  a  nonsuit 
or  new  trial,  on  the  ground  that  such  evidence  of  intention  was  not  receivable  in  this 
case.  And  after  fully  considering  the  question,  which  was  very  well  argued  on  both 
sides,  we  think  that  there  ought  to  be  a  new  trial. 

It  must  be  admitted  that  it  is  not  possible  altogether  to  reconcile  the  different 
cases  that  have  been  decided  on  this  subject ;  which  makes  it  the  more  expedient  to 
investigate  the  principles  upon  which  any  evidence  to  explain  the  will  of  a  testator 
ought  to  be  received.  The  object  in  all  cases  is  to  discover  the  intention  of  the 
testator.  The  first  and  most  obvious  mode  of  doing  this  is  to  read  his  will  as  he  has 
written  it,  and  collect  his  intention  from  his  words.  But  as  his  words  refer  to  facts 
and  circumstances  respecting  [368]  his  property  and  his  family,  and  others  whom  he 
names  or  describes  in  his  will,  it  is  evident  that  the  meaning  and  application  of  his 
words  cannot  be  ascertained,  without  evidence  of  all  those  facts  and  circumstances. 
To  understand  the  meaning  of  any  writer,  we  must  first  be  apprised  of  the  persons 
and  circumstances  that  are  the  subjects  of  his  allusions  or  statements  ;  and  if  these 
are  not  fully  disclosed  in  his  work,  we  must  look  for  illustration  to  the  history  of  the 
times  in  which  he  wrote,  and  to  the  works  of  contemporaneous  authors.  All  the  facts 
and  circumstances,  therefore,  respecting  persons  or  property,  to  which  the  will  relates, 
are  undoubtedly  legitimate,  and  often  necessary  evidence,  to  enable  us  to  understand 
the  meaning  and  application  of  his  words. 

Again, — the  testator  may  have  habitually  called  certain  persons  or  things  by 
peculiar  names,  by  which  they  were  not  commonly  known.  If  these  names  should 
occur  in  his  will,  they  could  only  be  explained  and  construed  by  the  aid  of  evidence 
to  shew  the  sense  in  which  he  used  them,  in  like  manner  as  if  his  will  wei'e  written  in 
cypher,  or  in  a  foreign  language.  The  habits  of  the  testator  in  these  particulars  must 
be  receivable  as  evidence  to  explain  the  meaning  of  his  will. 

But  there  is  another  mode  of  obtaining  the  intention  of  the  testator,  which  is  by 
evidence  of  his  declarations,  of  the  instructions  given  for  his  will,  and  other  circum- 
stances of  the  like  nature,  which  are  not  adduced  for  explaining  the  words  or 
meaning  of  the  will,  but  either  to  supply  some  deficiency,  or  remove  some  obscurity, 
or  to  give  some  effect  to  expressions  that  are  unmeaning  or  ambiguous. 

Now,  there  is  but  one  case  in  which  it  appears  to  us  that  this  sort  of  evidence  of 
intention  can  properly  be  admitted,  and  that  is,  where  the  meaning  of  the  testator's 
words  is  neither  ambiguous  nor  obscure,  and  where  the  devise  is  on  the  face  of  it 
perfect  and  intelligible,  but,  from  some  of  the  circumstances  admitted  in  proof,  an 
ambiguity  arises,  as  [369]  to  which  of  the  two  or  more  things,  or  which  of  the  two 
or  more  persons  (each  answering  the  words  in  the  will),  the  testator  intended  to 
express. 

Thus,  if  a  testator  devise  his  manor  of  S.  to  A.  B.,  and  has  two  manors  of  North 
S.  and  South  S.,  it  being  clear  he  means  to  devise  one  only,  whereas  both  are  equally 
denoted  by  the  words  he  has  used,  in  that  case  there  is  what  Lord  Bacon  calls  "  an 
equivocation,"  i.e.,  the  words  equally  apply  to  either  manor,  and  evidence  of  previous 
intention  may  be  received  to  solve  this  latent  ambiguity  ;  for  the  intention  shews 
what  he  meant  to  do;  and  when  you  know  that,  you  immediately  perceive  that  he 
has  done  it  by  the  general  words  he  has  used,  which,  in  their  ordinary  sense,  may 
properly  bear  that  construction. 

It  appears  to  us  that,  in  all  other  cases,  parol  evidence  of  what  was  the  testator's 
intention  ought  to  be  excluded,  upon  this  plain  ground,  that  his  will  ought  to  be 
made  in  writing;  and  if  his  intention  cannot  be  made  to  appear  by  the  writing, 
explained  by  circumstances,  there  is  no  will. 

It  must  lie  owned,  however,  that  there  are  decided  cases  which  are  not  to  be 
reconciled  with  this  distinction  in  a  manner  altogether  satisfactory.  Some  of  them, 
indeed,  exhibit  but  an  apparent  inconsistency.  Thus,  for  example,  in  the  cases  of 
Doe  V.  Huthwaite  and  Bmdshatv  v.  Bradshaw,  the  only  thing  decided  was,  that,  in  a 
case  like  the  present,  some  parol  evidence  was  admissible.  There,  however,  it  was 
not_  decided  that  evidence  of  the  testator's  intention  ought  to  be  received.  The 
decisions,  when  duly  considered,  amount  to  no  more  than  this,  that  where  the  words 
of  the  devise,  in  their  primary  sense,  when  applied  to  the  circumstances  of  the  family 
and  the  property,  make  the  devise  insensible,  collateral  facts  may  be  resorted  to,  in 
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order  to  shew  that  in  some  secondary  sense  of  the  words — and  one  in  which  the 
testator  meant  to  use  them — the  de-[370]-vise  may  have  a  full  eflect.  Thus,  again,  in 
Cheyneys  ca^e,  and  in  Coumkn  v.  L'larh,  "the  averment  is  taken "  in  order  to  shew 
which  of  two  persons,  both  equally  described  within  the  words  of  the  will,  was 
intended  by  the  testator  to  take  the  estate  ;  and  the  late  cases  of  Doe  d.  Morgan  v. 
Morgan,  and  Doe  d.  Gord  v.  Xccds,  both  in  this  Court,  are  to  the  same  effect.  So,  in 
the  case  of  Jones  v.  Nevyman,  according  to  the  \'iew  the  Court  took  of  the  facts,  the 
case  may  be  referred  to  the  same  principles  as  the  former.  The  Court  seem  to  have 
thought  the  proof  equivalent  only  to  proof  of  their  being  two  J.  C.'s,  strangers  to  each 
other,  and  then  the  decision  was  right,  it  being  a  mere  case  of  what  Lord  Bacon  calls 
equivocation. 

The  cases  of  Price  v.  Page,  SHU  v.  Hoste  (6  Madd.  129),  and  Careless  v.  Careless,  do 
not  materially  vary  in  principle  from  those  last  cited.  They  differ,  indeed,  in  this, 
that  the  equivocal  description  is  not  entirely  accurate ;  but  they  agree  in  its  being 
(although  inaccurate)  equally  applicable  to  each  claimant ;  and  they  all  concur  in  this, 
that  the  inaccurate  part  of  the  description  is  either,  as  in  Price  v.  Page,  a  mere  blank, 
or,  as  in  the  other  two  cases,  applicable  to  no  person  at  all.  These,  therefore,  may 
fairly  he  classed  also  as  cases  of  equivocation  ;  and,  in  that  case,  evidence  of  the 
intention  of  the  testator  seems  to  be  receivable.  But  there  are  other  cases  not  so 
easily  explained,  and  which  seem  at  variance  with  the  true  principles  of  evidence.  In 
Sclwood  V.  Mildinay  (3  Ves.  jun.  306),  evidence  of  instructions  for  the  will  was  received. 
That  case  was  doubted  in  Miller  v.  Trarers ;  but  perhaps,  having  been  put  by  the 
Master  of  the  Rolls  as  one  analogous  to  that  of  the  devise  of  all  a  testator's  freehold 
houses  in  a  given  place,  where  the  testator  had  only  lease-hold  houses,  it  may,  as 
suggested  by  Lord  Chief  Justice  Tindal  in  Miller  v.  Tracers,  be  considered  as  being 
only  a  [371]  wrong  application  to  the  facts  of  a  correct  principle  of  law.  Again,  in 
Hampshire  v.  Peirce,  Sir  John  Strange  admitted  declarations  of  the  intentions  of  the 
testatrix  to  be  given  in  evidence,  to  shew  that  by  the  words,  "  the  four  children  of  my 
niece  Bamfield,"  she  meant  the  four  children  by  the  second  marriage.  It  may  well  be 
doubted  whether  this  was  right,  but  the  decision  on  the  whole  case  was  undoubtedly 
correct ;  for  the  circumstances  of  the  family,  and  their  ages,  which  no  doubt  were 
admissible,  were  quite  sufficient  to  have  sustained  the  judgment  without  the  question- 
able evidence.  And  it  may  be  further  observed,  that  the  principle  with  which  Sir  J. 
Strange  is  said  to  have  commenced  his  judgment,  is  stated  in  terms  much  too  large, 
and  is  so  far  inconsistent  with  later  authorities.  Beaumont  v.  Fell,  though  somewhat 
doubtful,  can  be  reconciled  with  true  principles,  upon  this  ground,  that  there  was  no 
such  person  as  Catherine  Earnley,  and  that  the  testator  was  accustomed  to  address 
Gertrude  Yardley  by  the  name  of  Gatty.  This,  and  other  circumstances  of  the  like 
nature,  which  were  clearly  admissible,  may  perhaps  be  considered  to  warrant  that 
decision  ;  but  there  the  evidence  of  the  testator's  declarations  as  to  his  intention  of 
providing  for  Gertrude  Yardley  was  also  received  ;  and  the  same  evidence  was 
received  at  Nisi  Prius  in  Thomas  v.  Thomas,  and  approved  on  a  motion  for  a  new  trial, 
by  the  dicta  of  Lord  Kenyon  and  Mr.  Justice  Lawrence.  But  these  cases  seem  to  us 
at  variance  with  the  decision  in  Miller  v.  Trams,  which  is  a  decision  entitled  to  great 
weight.  If  evidence  of  intention  could  be  allowed  for  the  purpose  of  shewing  that  by 
Catherine  Earnley  and  Mary  Thomas,  the  respective  testators  meant  Gertrude  Yardley 
and  Elinor  Evans,  it  might  surely  equally  be  adduced  to  prove  that,  by  the  county  of 
Limerick,  a  testator  meant  the  county  of  Clare.  Yet  this  was  rejected,  and  we  think 
rightly.  We  are  prepared  on  this  point  (the  point  in  judgment  in  the  case  of  [372] 
Miller  V.  Trarers)  to  adhere  to  the  authority  of  that  case.  I'poii  the  whole,  then,  we 
are  of  opinion,  that  in  this  case  there  must  be  a  new  trial. 

^Vhere  the  description  is  partly  true  as  to  both  claimants,  and  no  case  of  equivoca- 
tion arises,  what  is  to  be  done  is  to  determine  whether  the  description  means  the 
lessor  of  the  plaintiff  or  the  defendant.  The  description,  in  fact,  applies  partially  to 
each,  and  it  is  not  easy  to  see  how  the  difficulty  can  be  solved.  If  it  were  res  Integra, 
we  should  be  much  disposed  to  hold  the  devise  void  for  uncertainty  ;  but  the  cases  of 
Doe  v.  Huthumte,  liradshaw  v.  Prai/shau;  and  others,  are  authorities  against  this 
conclusion.  If,  therefore,  by  looking  at  the  surrounding  facts  to  be  found  by  the 
jury,  the  Court  can  clearly  see,  with  the  knowledge  which  arises  from  those  facts 
alone,  that  the  testator  meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  it  may 
so  decide,  and  direct  the  jury  accordingly  ;  but  we  think  that,  for  this  purpose,  they 
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cannot  receive  declarations  of  the  testator  of  what  he  intended  to  do  in  making  his 
will.  If  the  evidence  does  not  enable  the  Court  to  give  such  a  direction  to  the  ]\ny, 
the  defendant  will  indeed  for  the  present  succeed  ;  but  the  claim  of  the  heir-at-law 
will  probably  pre\-ail  ultimately,  on  the  ground  that  the  devise  is  void  for  uncertainty. 
Rule  absolute  for  a  new  trial. 


The  Attorn ey-Genekal  v.  Smith  and  Another.  Exch.  of  Pleas.  1839. — An 
information  in  rem  may  be  amended  by  the  Crown,  after  plea  pleaded  by  adding 
additional  counts,  although  a  recognisance  has  been  entered  into  by  the  bail  to 
pay  the  costs  occasioned  by  the  claim  ;  such  recognisance  having  been  entered 
into  before  the  information  filed. 

In  this  case  an  information  in  rem  had  been  filed  respecting  certain  British  spirits, 
in  respect  of  a  certain  duty  by  law  imposed,  which,  it  was  alleged  in  the  indenture  of 
[373]  appraisement,  had  been  deposited  and  concealed  by  the  defendants,  "  with 
intent  to  defraud  her  Majesty  of  such  duty,  whereby  the  same  became  forfeited  ; 
and  for  other  cause  or  causes  of  forfeiture."  The  defendants  came  in  and  claimed  the 
property,  and  gave  bail  in  two  recognisances ;  one  for  the  restoration  of  the  goods,  and 
the  other  for  the  payment  of  the  costs.  The  condition  of  the  latter  was  as  follows  : — 
"  That  whereas  certain  officers  of  excise  have  lately  seized,  as  forfeited  to  the  use  of 
her  Majesty,  a  certain  number  of  gallons  of  British  spirits  and  certain  parcels  of 
machinery,  which  were  afterwards  claimed  by  T.  S.  and  G-.  S.,  who  have  entered  their 
claims  thereto ;  if  the  said  T.  S.  and  G.  S.  shall  pay,  or  cause  to  be  paid,  such  costs  as 
shall  be  occasioned  by  the  said  claim,  to  be  taxed  by  her  Majesty's  Remembrancer  of 
this  Court,  and  in  case  the  said  spirits  or  machinery,  or  any  part  thereof,  shall  be 
adjudged  to  be  forfeited,  then  this  recognisance  to  be  void."  The  information  in 
rem  originally  contained  three  counts,  charging  the  defendants  with  a  fraud,  which 
the  defendants  by  their  plea  denied.  After  the  defendants  had  pleaded,  the  Attorney- 
General,  having  obtained  a  side-bar  rule  for  that  purpose,  had  added  two  counts  to 
the  information,  charging  certain  irregularities  only. 

Sir  F.  Pollock  now  moved  to  discharge  the  order  for  the  amendment.  He  sub- 
mitted, that  in  a  case  where  bail  had  been  given,  the  Crown  was  not  entitled  to 
amend,  as  it  might  prejudice  the  bail,  and  would  be  a  great  hardship  on  the  defendants, 
who  were  brought  into  court  on  a  charge  of  fraud,  and  pleaded  to  that  charge,  to  have 
afterwards  a  new  charge  set  up  against  them.  He  cited  a  ease  from  the  records  of 
this  Court,  where,  in  the  year  1788,  a  defendant  had  obtained  a  rule  calling  upon  the 
Attorney-General  to  shew  cause  why  an  order  for  amending  the  information  should 
not  be  set  aside :  cause  was  shewn  against  [374]  the  rule,  but  it  was  made  absolute, 
on  the  ground  that,  the  amended  information  going  further  back  than  three  years,  the 
bail  would  become  security  for  a  different  offence.  Xow,  here  the  recognisance  in 
respect  of  the  costs  would  be  affected  by  the  amendment,  because  the  tendency  of  it 
would  be  to  increase  the  costs ;  and,  as  against  the  bail,  that  amendment  ought  not  to 
be  allowed. 

Lord  Aeinoer,  C.  B.  The  recognisance  is  to  pay  the  costs  occasioned  by  the 
claim,  and  that  is  entered  into  before  the  information  is  filed.  Then  the  amendment 
makes  no  difference,  because  the  bail  must  take  the  chance  of  what  the  Crown  may  do. 

Parke,  B.  In  the  indenture  of  appraisement,  which  is  taken  before  the  recognisance 
is  entered  into,  there  is  one  particular  cause  of  forfeiture  mentioned,  and  it  adds, 
"  and  for  other  cause  or  causes  of  forfeiture  "  that  the  Crown  may  maintain.  Then 
the  Crown  may  amend.  Even  if  your  motion  weie  well  founded  in  other  respects, 
the  Attorney-General  might  amend.  The  only  objection  is,  that  the  bail  would  not 
be  liable  on  the  remaining  recognisance :  then  you  should  apply  to  the  Court  on  your 
recognisance  only.  In  this  case  you  are  entitled  to  no  such  relief,  because"  the 
recognisance  goes  upon  the  ground  of  the  goods  having  been  concealed,  or  any  other 
■cause  or  causes  of  forfeiture. 

Motion  refused. 
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£375]  BridgL/VND  and  Others  v.  Sh^vpter.  Exch.  of  Pleas.  1839. — By  a  private 
act  of  Parliament,  passed  in  18.35,  the  market  of  Devonport,  belonging  to  A.,  was 
enlarged  into  a  market  for  cattle,  sheep,  etc.,  and  A.  was  empowered  to  let  the 
erections,  buildings,  &c.  on  the  ground  whereon  the  market  should  be  held,  and 
to  demand  and  take  certain  tolls  of  and  from  any  person  or  persons  bringing  any 
goods  or  articles  to  the  market.  There  was  also  a  clause  providing  that  if  the 
owner  should  demise  or  lease  the  market,  or  the  site  thereof,  and  all  or  any  of 
the  erections  or  buildings  thereon,  the  lessee  should,  subject  to  such  exceptions 
or  restrictions  as  might  be  expressly  contained  in  the  lease,  take  and  enjoy  the 
rents  and  tolls  authorized  to  be  taken  by  the  act,  as  the  owner  would  have  been 
entitled  to  do  if  the  lease  had  not  been  made  : — Held,  that  a  lessee  of  the  market, 
under  a  parol  demise,  was  entitled  to  demand  and  receive  the  tolls. — A  person 
brought  sheep  to  a  public-house  forty  yaids  out  of  the  limits  of  the  market,  left 
them  there,  went  into  the  market  in  search  of  customers,  whom  he  brought  back 
to  the  public-house,  and  there  sold  the  sheep  to  them  : — Held,  that  this  was  a 
fraud  upon  the  market,  for  which  the  seller  was  liable  to  an  action  on  the  case  b^' 
the  lessee  of  the  market. 

[S.  C.  8  L.  J.  Ex.  246.     Approved  and  distinguished,  Brecon  Corporation  v.  Edwards, 

186-2,  1  H.  &  C.  51.] 

Case  for  disturbance  of  a  market.  The  declaration  stated,  that  the  plaintiffs  were 
possessed  of  a  certain  close  called  Devonport  Market,  for  the  sale  therein,  amongst 
other  things,  of  sheep,  and  that  they  were  entitled  to  and  ought  of  right  to  have  a 
certain  toll  from  any  person  bringing  any  sheep  within  the  said  market :  that  the 
defendant,  on  divers  market  days,  to  wit,  on  &c.,  exposed  for  sale,  in  certain  public- 
houses  and  premises  near  and  adjoining  to  the  said  market,  certain  sheep  ;  and  did  at 
the  said  several  times  go  into  the  .said  market,  and  publicly  offer  the  said  sheep  for 
sale  in  the  said  market,  the  said  sheep  then  being  near  to  the  said  market,  whereby 
the  plaintiffs  were  prevented  from  enjoying  their  said  market,  and  taking  the  tolls 
thereof  in  so  ample  and  beneficial  a  manner  as  they  ought  to  and  otherwise  would 
have  done  &c. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  the  plaintiffs  were  not 
possessed  of  the  said  market  in  the  declaration  mentioned  ;  thirdly,  that  the  plaintiffs 
ought  not  as  of  right  to  have  the  said  tolls  in  the  declaration  mentioned  ;  on  which 
issues  were  joined. 

At  the  trial  befoie  Gurney,  B.,  at  the  last  Devon  Assizes,  it  appeared  that  the 
plaintiffs  were  the  lessees  of  Sir  John  St.  Aubyn,  Bart.,  of  a  market  called  Devonport 
Market,  within  the  borough  of  Devonport,  under  a  written  agreement  not  under  seal. 
The  defendant,  a  cattle-jol)ber  at  Ugborough,  had  been  in  the  habit,  on  several  market 
days,  of  bringing  sheep  to  the  premises  of  a  public-house  aljout  foity  yards  beyond 
the  limits  of  the  market,  where  he  [376]  left  them  while  he  went  into  the  market  in 
quest  of  customers,  whom  he  brought  back  to  the  public-house,  and  there  bargained 
with  them  for  the  sale  of  the  sheep :  and  he  refused  to  pay  any  tolls  in  respect  of 
such  sales. 

A  private  act  of  Parliament,  passed  in  1835,  was  put  in,  whereby  the  market  of 
Devonpoit,  being  then  the  property  of  Sir  John  St.  Aubyn,  was  enlarged  into  a 
market  for  cattle,  horses,  sheep,  grain,  corn,  and  other  commodities  ;  and  he  was 
empowered  "from  time  to  time  to  let"  the  erections,  buildings,  shops,  itc.  on  the 
ground  whereon  the  market  should  be  held,  and  was  authorized  to  demand  and  take 
certain  tolls  "of  and  from  any  person  or  persons  bringing  any  goods  or  articles  to  the 
said  market."  There  was  also  a  power  to  the  owner  or  his  les.sees  to  distrain  the 
goods  of  such  person  or  persons  as  "should  bring  to  the  said  market  any  waggon  or 
cart,  or  any  article  or  thing  whatsoever  liable  to  pay  tolls,"  and  should  refuse  to  pay 
the  toll.  The  'ilst  section  was  as  follows: — "Provided  always,  that  if  the  said  Sir 
John  St.  Aubyn,  his  heirs  or  assigns,  or  the  owners  or  owner  for  the  time  being  of 
the  said  market,  shall  at  any  time  or  times  demise  or  lease  the  said  market,  or  the 
site  thereof,  and  all  or  any  of  the  erections  or  buildings  erected  and  built  or  to  be 
erected  or  built  on  the  said  site,  to  any  person  or  persons,  the  lessee  or  lessees  thereof, 
and  his,  her,  or  their  executors,  administrators,  or  assigns,  shall,  during  the  term  of 
his,  hoi',  or  their  lease  (but  subject  to  such  exceptions  or  restrictions,  if  an}',  as  may 
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be  expressly  contained  in  any  such  lease),  have  and  enjoy  the  respective  rents  and 
tolls  authorized  to  be  taken  by  this  act,  as  the  said  Sir  John  St.  Aubyn,  his  heirs  or 
assigns,  or  the  owner  or  owners  for  the  time  being  of  the  said  market,  would  have 
been  entitled  to  do  if  such  lease  had  not  been  made  ;  and  shall  also,  during  the  term 
of  his  or  her  lease,  have  and  enjoy  all  or  any  of  the  power.s,  privileges,  and  advantages 
demised  by  such  lease,  and  be  subject  to  all  the  obligations  in  respect  [377]  of  such 
market,  which  the  said  Sir  John  St.  Aubyn,  his  heirs  or  assigns,  or  the  owner  or 
owners  for  the  time  being  of  the  said  market,  would  have  had  and  enjoyed,  or  been 
subject  to,  by  virtue  of  this  act  or  otherwise,  if  such  lease  had  not  been  made." 

The  defendant's  counsel,  at  the  trial,  applied  for  a  non-suit  on  two  grounds  :  first, 
that  the  market,  being  an  incorporeal  hereditament,  could  only  be  leased  by  deed  ; 
secondly,  that  the  defendant  had  not  been  guilty  of  any  disturbance  of  the  market 
for  which  he  was  liable  in  this  action,  the  right  to  toll  being  only  in  respect  of 
articles  brought  to  the  market.  The  learned  judge  overruled  the  objections,  and 
under  his  direction  a  verdict  was  found  for  the  plaintiffs  with  nominal  damages,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  in  his  favour. 
In  Easter  Term,  Crowder  obtained  a  rule  ni.si  accordingly,  against  which 

Erie  and  Smirke  now  shewed  cause.  The  plaintiff  is  entitled,  on  both  grounds, 
to  retain  his  verdict.  First,  although  in  general  a  demise  of  market  tolls,  as  of  other 
incorporeal  hereditaments,  must  be  by  deed,  in  this  case  the  owner  of  the  market  is 
expressly  empowered  by  the  act  of  Parliament  to  let  the  buildings  in  which  the  market 
is  held — nothing  being  said  as  to  the  necessity  of  the  demise  being  by  deed — and  by 
the  21st  section,  the  lessees  under  such  letting  are  to  have  and  enjoy  the  same  tolls, 
and  all  other  privileges  and  profits  incident  to  the  market,  as  the  owner  himself  would 
have  had  if  such  lease  had  not  been  made.  Here  the  plaintiffs  held  under  a  written 
agreement  amounting  to  a  present  demise,  which  was  sufficient  to  satisfy  the  act  of 
Parliament.  The  object  of  the  act  probably  was  to  prevent  the  necessity  of  having  a 
lease  by  deed  in  every  case,  for  which  pui'pose  it  empowers  the  owner  to  let,  not  the 
market  itself,  but  the  buildings,  erections,  &c.  on  the  ground  whereon  it  should  be 
held, — coporeal,  not  incor-[378]-poreal  objects,  which  may  be  made  the  subject  of 
a  lease  by  parol.  But  further,  the  plaintiffs  being  actually  in  possession,  that  is 
sufficient  as  against  a  mere  wrong-doei',  and  he  has  no  right  to  set  up  this  defence. 

Secondly,  the  defendant  was  guilty  of  a  fraud  upon  the  market,  for  which  he  is 
liable  in  this  action.  The  general  principle  of  law  is,  that  if  a  man  bring  his  com- 
modities for  sale  so  near  a  market  as  to  obtain  the  benefit  of  it  without  paying  the 
toll,  that  is  fraud  upon  the  market,  for  which  an  action  on  the  case  will  lie  at  the  suit 
of  the  lord  of  the  franchise  or  his  lessee.  All  the  authorities  establish  the  proposition 
that  the  lord  of  a  market  has  a  right  to  prevent  the  sale  of  goods  without  payment  of 
toll,  either  within  the  market,  or  so  near  to  it  that  the  party  thereby  obtains  the 
benefit  of  the  market :  Termes  de  la  Ley,  "Tolle";  Com.  Dig.  Market  (F.),  2;  the 
case  of  Nevnngton  Fair  (2  Roll.  Abr.  123  (B.),  pi.  \),  Bennington  v.  Taylor  {2 'Lwtw . 
1519),  Blakey  v.  Dimsdah  (Cowp.  664),  Bailiffs  of  Tewkesbury  v.  Diston  (f3  East,  438), 
Bailiffs  of  Teivkeshiry  v.  Bricknell  (2  Taunt.  120),  Duke  of  Bedford  v.  Emmett  (3  B.  & 
Aid.  366),  Mosley  v.  Walker  (7  B.  &  Cr.  40 ;  9  D.  &  R.  863),  Mayor  of  Macclesfield  v. 
Pedley  (4  B.  &  Adol.  297  ;  1  N.  &  M.  708).  In  Prince  v.  Lewis  (.5  B.  &  Cr.  363 ;  8  D. 
&  R.  121),  the  defendant  would  clearly  have  been  held  liable,  although  it  was  not  the 
case  of  an  immemorial  market,  but  for  the  circumstance  of  the  lessee  of  the  market 
having  encumbered  the  space.  Here  it  is  clear  upon  [evidence,  that  the  defendant 
who  sought  and  found  his  customers  in  the  market,  has  obtained  all  the  benefit  of 
the  market,  and  yet  has  evaded  the  payment  of  the  toll :  he  is  therefore  liable  in 
this  action. 

Crowder  and  Butt,  contra.  First,  the  plaintiffs  did  not  acquire,  by  the  parol 
demise  to  them,  any  title  to  the  [379]  market  or  the  tolls.  All  that  the  act  says  is, 
that,  by  the  lease  of  the  market,  the  right  to  tolls  and  the  other  profits  of  it  shall  be 
vested  in  the  lessees ;  but  there  is  nothing  to  exclude  the  operation  of  the  common 
law  as  applicable  to  the  subject-matter  of  the  demise,  viz.  an  incorporeal  hereditament. 
When  a  statute  says  that  an  incorporeal  hereditament  is  to  be  demised,  that  must  be 
construed  to  mean  that  it  shall  be  demised  by  the  instrument  proper  in  such  case, 
viz.  by  lease  under  seal.  The  mention  of  "exceptions  expressly  contained  in  the 
lease  "  shews  that,  at  least,  it  is  to  be  in  writing. 

Secondly,  this  case  is  distinguishable  from  those  which  have  been  cited  on  the 
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Other  side,  and  rests  upon  a  different  principle.     They  were  cases  of  ancient  fairs  or 
markets  incident  to  a  manor  or  town,  where  the  right  of  the  lord  (although  for  con- 
venience the  market  was  erected  in  some  particular  spot)  being  co-exlensive  with  the 
limits  of  the  manor  or  town,  he  would  have  a  right  to  remove  the  market  if  he  thought 
fit,  to  any  other  part  of  the  manor  or  town  ;  and  therefore  a  person  selling  in  his  own 
house  or  shop  within  the  limits  of  the  lord's  right,  although  not  within  the  actual 
site  of  the  market,  was  held  liable.     By  means  of  the  market,  the  seller  of  goods  had 
the  benefit  of  a  public  sale,  and  the  testimony  of  witnesses  to  it ;  for  which  the  lord 
was  held  to  be  entitled  to  a  reasonable  compensation  in  the  shape  of  toll,  even  though 
the  party  might  not  choose  to  avail  himself  of  the  benefit  of  the  market.     This  case 
differs  from  those  in  two  respects.     In  the  first  place,  this  is  a  new  grant  of  a  market, 
limited  to  a  particular  part  of  the  town  of  Devonport;  and  in  consideration  of  its 
establishment,  the  act  gives  a  power  of  erecting  shops  and  other  buildings  within  its 
limits,  and  of  taking  certain  tolls  on  commodities  brought  to  the  market— not,  as  in 
the  case  of  prescriptive  markets,  from  the  buyer  upon  a  sale,  but  from  the  seller, 
whether  the  goods  be  sold  or  not ;  but  there  is  nothing  in  terms  to  exclude  persons 
from  [380]  selling  out  of  the  limits  of  the  market,  or  to  impose  a  toll  upon  them  if 
they  do  so.     Where  the  market  was  co-extensive  with  the  ambit  of  the  vill,  it  might 
be  supposed  that  the  market  existed  before  the  town  was  built ;  therefore  the  custom 
to  exclude  persons  from  selling  in  their  own  homes  was  only  this — that  from  time 
immemorial  the  lord  had  received  toll  within  certain  limits,  viz.  those  limits  within 
which  the  town  was  afterwards  built.     This  is  rather  a  right  to  receive  a  payment  of 
the  same  kind  as  stallage  or  pickage,  which  are  a  species  of  rent  for  the  use  of  the 
soil  within  the  market,  and  are  payable  by  the  seller  (2  Inst.  220).     In  the  case  of 
The  Bailiffa  of  Tewkeshurtj  v.  BrickneU,  the  goods  were  to  he  sold,  before  the  lord  had 
the  benefit  of  the  toll.     In  Mosley  v.  Walker,  the  Court  expressl}'  avoids  sajnng  what 
would  be  the  effect  of  the  grant  of  a  new  market,  without  the  proof  of  custom,  in 
excluding  persons  from  selling  in  private  houses.     And  in  Mayor  of  Macclesfield  \. 
Pedly,  Littledale,  J.,  observes  that  no  case  has  decided  that  such  an  act,  simply,  would 
be  an  injury  to  the  market  in  point  of  law.     If  this  claim  can  be  enforced,  the  owner 
of  this  market  may  exclude  from  the  rest  of  the  town  of  Devonport  all  commodities 
for  which  he  has  room  in  the  market.     But  it  is  submitted  that  the  clear  intention 
of  this  act  of  Parliament  was,  that  those  persons  only  who  did  in  fact  make  use  of  the 
market  for  the  sale  of  their  goods  within  its  limits,  should  pay  the  toll.     The  defen- 
dant is  not  liable  merely  because  he  has  some  benefit  from  the  market,  but  only  if 
be  makes  the  use  of  it  expressed  in  the  act  of  Parliament. 

Lord  Ahinger,  C.  B.  Two  points  have  been  made  in  this  case.  The  first,  which 
goes  to  a  nonsuit,  is,  that  there  is  no  demise  by  deed  of  the  tolls  claimed  by  the 
plaintiff's.  It  is  admitted  that  tolls,  being  an  incoi'poreal  hereditament,  cannot  in 
general  pass  except  by  deed ;  but  the  answer  to  [381]  this  objection  is  contained  in 
the  21st  section  of  the  act  of  Parliament.  [His  Lordship  read  that  section.]  It  is 
said  this  must  be  a  lease  in  writing.  There  is  nothing  in  the  act  which  says  so;  the 
word  "  lease "  does  not  in  law  import  a  written  instrument.  It  is  said  that  the 
mention  of  "  exceptions  expressly  contained  in  such  lease "  imports  it ;  but  that  is 
not  so  ;  there  may  be  express  exceptions  out  of  a  parol  demise.  The  probable  object 
of  the  act  was  to  prevent  the  necessity  of  granting  a  lease  by  deed  ;  it  gives  the  lord' 
a  power  to  let  the  buildings,  without  any  reference  in  terms  to  the  tolls ;  and  the 
probable  intent  was  to  vest  the  right  to  receive  the  tolls  in  the  party  who  might  be 
the  tenant  of  the  corporeal  part  of  the  premises.  The  pl.iintifl's,  therefore,  being  in 
possession  of  the  premises,  which  they  occupied  under  a  parol  agreement,  amounting 
to  a  demise,  had  a  right  to  take  the  tolls. 

We  come,  then,  to  the  second  point, — that,  under  the  circumstances,  the  defendant 
h;is  not  been  guilty  of  any  disturbance  of  the  market.  It  is  true  that,  upon  the  words 
of  the  act  of  Parliament,  no  toll  was  due  on  the  sale  of  these  sheep,  because  they  were 
not  brought  to  the  market ;  but  the  question  is,  whether  the  object  of  the  defendant 
was  not  to  obtain  the  ))enefit  of  the  market,  and  to  evade  the  tolls.  Mr.  Crowder 
says  there  was  no  evasion  of  the  tolls  under  this  act  of  Parliament,  and  that  the 
defendant  had  a  right  to  do  what  he  did  ;  but  it  has  been  settled  by  a  series  of  cases, 
that  where  a  party  has  a  franchise  of  this  nature,  he  may  bring  an  action  against  a 
party  who  disturbs  it  by  an  evasion  of  the  oliligation  which  it  imposes  on  other  persons  ; 
and  on  this  ground  the  action  on  the  ease  for  disturbance  of  a  market  is  founded.  This 
Ex.  Div.  vu. — 6 
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act  of  Parliament  gives  the  right,  without  defining  the  particular  circumstances  under 
which  it  shall  be  enforced  ;  and  any  attempt  to  evade  the  tolls  imposed  by  the  act, 
particulaily  under  a  claim  of  right,  will  he  a  fraud  in  law,  as  being  a  disturbance  of 
the  right  of  the  owner  of  the  market.  It  is  [382]  argued  that  there  is  nothing  in  this 
act  to  extend  the  right  beyond  the  limits  of  the  market.  If  the  defendant  were  a 
shopkeeper  in  Devonport,  selling  in  his  shop,  this  argument  would  be  correct,  because 
he  could  not  be  excluded  from  doing  so,  unless  by  prescription.  But  this  is  not  such 
a  case  :  but  is  one  where  the  party  brings  his  cattle  from  a  distance  to  within  forty 
yards  of  the  market,  and  makes  use  of  the  market  itself  to  obtain  customers.  It  seems 
to  me  that  it  is  a  strong  case  of  evasion  of  the  market,  and  that  if  this  were  allowed, 
a  party  might  in  every  case  bi-ing  his  goods  within  ten  yards  of  the  market,  make  a 
bargain  in  the  market,  and  then  go  out  and  deliver  the  commodity  ;  and  so  entirely 
destroy  the  market.  In  a  legal  sense,  therefore,  this  is  a  fraud  upon  the  market,  and 
an  action  lies  for  it,  by  the  general  principle  of  law,  that  whenever  a  person  seeks  to 
take  the  benefit  of  a  market  without  payment  of  the  toll,  that  is  a  fraud  upon 
the  market,  for  which  an  action  on  the  case  will  lie.  The  rule  must  therefore  be 
discharged. 

Alderson,  B.,  Gurney,  B.,  and  Maule,  B.,  concurred. 

Eule  discharged. 

KiLNER  V.  Charles  Bailey,  AV.  H.  Potter,  and  Kensington  LE^VIS.  Exch.  of 
Pleas.  1839. — AVhere  the  plaintiff  in  an  action  of  assumpsit  claimed  by  his  bill 
of  particulars  the  sum  of  361.  2s.  4d.,  being  the  balance  of  a  certain  account,  to 
which  the  defendant  pleaded  the  general  issue,  payment  and  a  set-off,  except  as 
to  the  sum  of  5s.  (which  was  paid  into  Court) ;  and  at  the  trial  proved  payment 
to  the  amount  of  291.  17s.  3d.,  and  a  set-off  to  the  amount  of  161.  10s.  7d.  : — Held, 
that  the  defendant  was  not  entitled  to  have  a  verdict  entered  for  him  on  those 
pleas,  for  the  amount  proved  under  them. 

[S.  C.  7  Dowl.  P.  C.  803 ;  9  L.  J.  Ex.  37 ;  3  Jur.  894.] 

This  was  an  action  of  assumpsit,  in  which  the  following  particulars  of  the  plaintiff's 
demand  had  been  delivered  :  "  This  action  is  brought  to  recover  the  sum  of  361.  2s.  4d., 
being  the  balance  of  an  account,  &c.,  and  for  money  found  to  be  due  from  the  defendants 
to  the  plaintiff  on  an  account  stated." 

[383]  Judgment  was  signed  for  want  of  a  plea  against  the  two  first-named  defen- 
dants :  the  other  defendant,  Kensington  Lewis,  pleaded,  first,  nunquam  indebitatus ; 
secondly,  payment :  on  both  of  which  issue  was  joined.  The  defendant  afterwards 
obtained  an  order  for  leave  to  amend  his  pleas,  and  the  pleas  were  amended  accordingly, 
the  defendant  pleading,  first,  except  as  to  5s.,  parcel  &c.,  the  general  issue ;  secondly, 
except  as  aforesaid,  payment;  thirdly,  except  as  aforesaid,  a  set-off;  fourthly,  as  to 
the  sum  of  5s.  so  excepted,  payment  of  that  sum  into  Court.  The  defendant  after- 
wards delivered  the  following  particulars  of  set-off: — "The  defendant  K.  Lewis  seeks 
to  set  off  in  this  action  the  sum  of  191.  Is.  lOd.  for  goods  sold  and  delivered  by  the 
defendants  to  the  plaintiff,  and  also  the  sum  of  361.  2s.  4d.,  for  money  paid  on  or  about 
the  10th  of  May,  1838,  for  principal  money  and  expenses,  to  the  holder  of  a  bill  of 
exchange  for  the  sum  of  351.  18s.  lOd.,  dated  7th  of  February,  1838,  drawn  by  the 
defendants  upon  one  A.  Keith,  payable  three  months  after  date,  and  indorsed  by  the 
defendants  to  the  plaintiff  for  his  accommodation."  Issue  was  joined  on  all  the  pleas 
except  the  last,  the  plaintiff  having  accepted  and  taken  out  of  Court  the  said  sum  of 
5s.  in  satisfaction  of  so  much.  The  cause  was  tried  at  the  sittings  in  last  Easter  Term, 
when  a  verdict  was  found  for  the  plaintiff  for  the  sum  of  351.  l7s.  4d.,  which,  added 
to  the  5s.  paid  into  court,  made  together  the  sum  of  361.  2s.  4d.,  being  the  amount 
claimed  by  the  plaintiff  in  his  particulars  of  demand ;  but  the  jurv  found  that  the 
defendant  had  paid  to  the  plaintiff  a  sum  of  291.  17s.  3d.,  and  had  a  set-off  to  the 
amount  of  IGl.  10s.  7d.  Afterwards,  by  an  order  of  Gurney,  B.,  it  was  ordered  "  that 
the  verdict  on  the  issue  on  the  plea  of  payment,  so  far  as  related  to  the  sum  of 
291.  17s,  3d.,  and  the  verdict  on  the  issue  on  the  plea  of  set-off,  so  far  as  related  to 
the  sum  of  161.  10s.  7d.,  be  entered  for  the  defendant,  and  that  the  postea  be  amended 
accordingly."  [384]  The  affidavit  of  the  plaintift"s  attorney  stated,  that  the  plaintiff 
in  his  particulars  did  not  claim  the  said  sum  of  291.  17s.  3d.  and  161.  10s.  7d.  or  either 
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of  them,  or  any  part  thereof,  but,  on  the  contrary,  gave  the  defendant  Lewis  full  credit 
for  the  same,  and  claimed  the  said  sum  of  361.  2s.  4d.  independently  of  the  said  sums 
for  which  the  verdict  was  ordered  to  be  entered  as  aforesaid.  After  the  plaintiff's 
costs  had  been  taxed,  the  attorney  for  the  defendant  Lewis  tendered  a  bill  of  costs, 
which  he  claimed  to  have  allowed  against  the  plaintiff",  and  to  h.ive  deducted  from  the 
damages  and  costs  due  to  the  plaintif}';  and  the  Master,  after  discussion  and  delibera- 
tion, proceeded  to  tax  the  last-mentioned  bill  accordingly.  A  rule  having  been  obtained, 
to  shew  cause  why  the  order  of  Gurney,  B.,  should  not  be  rescinded,  and  all  the  issues 
entered  for  the  plaintiff, 

Piatt  shewed  cause,  and  relied  upon  Moore  v.  Butlin  (7  Ad.  &  Ellis,  595  ;  2  N. 
k  P.  -436),  and  Tuck  v.  Tuck  (ante,  109).  Li  the  latter  case  it  was  held,  that  where  a 
defendant,  under  a  plea  of  set-off  to  the  whole  declaration,  proves  a  sum  of  money 
owing  to  him  from  the  plaintiff',  less  than  the  amount  of  the  claim  which  the  plaintiff 
has  established,  the  defendant  is  not  entitled  to  have  a  verdict  entered  for  him  on  that 
issue  for  the  amount  which  he  has  so  proved  ;  but  the  issue  must  be  found  for  the 
plaintiff:  unless  where  the  defendant,  by  all  his  pleas  taken  together,  covers  the  whole 
cause  of  action. 

Kelly,  contra.  The  pleas  of  set-off  and  payment  cannot  be  taken  distributively. 
They  are  governed  by  the  general  rule  relative  to  pleas  pleaded  in  bar  of  a  whole 
action  or  count ;  and  if  not  proved  in  part,  they  fail  altogether.  [Maule,  B.  In  Cousins 
V.  Paddoii  (2  C.  M.  &  R.  5-17),  it  was  held  that  such  pleas  must  be  taken  distributively.] 
That  case  is  [385]  in  this  respect  inconsistent  with  Mof/re  v.  Buthn,  and  must  be  taken 
to  be  overruled  by  it.  As  to  Tuck  v.  Tuck,  it  only  lays  down  the  rule  that  the  plea  of 
set-off  is  divisible  when,  taken  together  with  other  plea.s,  it  forms  an  answer  to  the 
action.  Besides,  the  plaintiff  has  already  given  the  defendant  credit  for  the  sum  which 
he  now  seeks  to  set  off',  and  only  goes  for  another  balance.  [Alderson,  B.  You  cannot 
give  credit  for  a  set-off",  as  it  is  impossible  to  know  whether  the  defendant  will  plead 
one  or  not.  On  the  defendant's  doing  so  in  this  case,  you  ought  to  have  applied  to 
amend  yoiu'  particulars  by  adding  that  sum.  Lord  Abinger,  C.  B.  I  do  not  see  how 
the  particulars  of  demand  can  be  looked  to  with  a  view  to  construe  the  pleadings.  We 
will  consider  the  matter.] 

Gur.  adv.  vult. 

On  a  subsequent  day, 

LoKD  AuiNfJEK,  C.  B.,  said, — In  this  case  an  application  was  made  to  rescind  an 
order  of  Gurney,  B.,  for  amending  the  postea.  The  Court  have  looked  into  the  cases, 
and  they  ffnd  that  the  point  has  been  decided  by  this  Court  last  term  in  the  case  of 
Tiick  V.  I'uck.  We  have  however  some  difficulty  in  making  this  rule  absolute,  as  we 
cannot  alter  the  older  of  my  Hiothcr  Gurney  as  to  the  cntiy  on  the  postea;  and  we 
think  the  parties  ought  to  go  before  him,  to  induce  him  to  rescind  his  own  order. 

Aldek.sox,  B.  In  Tuck  v.  Tuck,  the  Court  took  into  consideration  the  cases  of 
Cousins  V.  I'addon  and  Mourc  v.  Bulliii,  and  from  them  they  have  deduced  this  I'ule  : 
that  where  several  pleas  are  pleaded,  which  altogether  cover  the  whole  cause  of  action, 
there  the  verdict  should  be  entered  for  the  defendant.  In  this  case  they  do  not  do 
so.  Here  the  pleas  are  (except  as  to  the  5s.  paid  into  Court,  which  may  be  laid  out 
of  consideration)  payment  to  the  whole,  and  set-off  to  the  whole;  but  they  did  not 
cover  the  whole  demand  established  in  evidence. 

[386]  P.\RKE,  B.,  who  was  not  present  at  the  argument,  added — In  'Tuck  v.  Tuck, 
the  whole  subject  was  gone  into,  and  that  case  is  precisely  in  point. 

Rule  accordingly. 


B.VRTHOLOMEW  v.  STEPHENS  AND  Edwards.  Exch.  of  Pleas  I.S39. — Where  two 
defendants  in  trespass  appear  by  different  attornies,  but  are  defended  b)'  one 
counsel  only,  and  one  obtains  a  verdict  and  the  other  is  found  guilty,  the  former 
will  be  entitled  to  a  moiety  only  of  the  costs  of  the  brief,  counsel's  fees,  &c. 

[S.  C.  7  Dowl.  P.  C.  808 ;  8  L.  J.  Ex.  250 ;  3  Jur.  753.] 

Trespass  for  shooting  the  plaintift"'s  dogs. 

The  defendants  appeared  by  separate  attornies,  and  (ileaded  not  guilty  ;  but  on 
the  trial  one  counsel  only  was  engaged  in  the  defence  of  both,  but  the  retainer  was 
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by  Stephens  alone.  At  the  trial  a  verdict  was  found  in  favour  of  the  defendant 
Stephens,  and  against  Edwards.  The  Master,  on  taxation,  allowed  full  costs  to  the 
plaintiff  against  the  defendant  who  failed,  and  to  the  defendant  who  succeeded  his 
separate  costs,  and  also  one  moiety  of  the  costs  of  the  l)rief,  &c. 

Ludlow,  Serjt.,  now  moved  for  a  review  of  the  taxation.  This  action  may  be  con- 
sidered as  a  separate  action  against  Stephens  alone,  and  if  it  had  been  so  brought  he 
would  have  been  entitled  to  the  costs  of  the  whole  brief,  counsel's  and  Court  fees  &c.  ; 
and  no  reasonable  ground  is  here  shewn  for  making  him  a  defendant  at  all. 

Parke,  B.  The  rule  as  laid  down  by  Baylcy,  B.,  in  Griffiths  v.  Kynaston  (2  Tyrw. 
757),  and  acted  upon  by  the  Court  of  Queen's  Bench  in  Gamhrell  v.  Lord  Falmmith 
(5  Ad.  &  Ellis,  403),  is  the  correct  rule.  In  the  latter  case  Lord  Denman,  C.  J.,  says  : 
"  We  have  considered  the  matter,  and  think  ourselves  bound  bjr  the  rule  laid  down 
by  Mr.  Baron  Bayley  in  Griffiths  v.  Kynaslon,  and  afterwards  confirmed  in  Griffith  v. 
Jones  (2  C.  M.  Si  K.  333),  viz.  that  the  successful  defendant  is  to  be  allowed  all  his 
separate  costs,  and  prima  facie  an  aliquot  part  of  the  joint  costs,  unless  the  Master  is 
satisfied  that  some  smaller  proportion  should  be  allowed  by  reason  of  any  other  special 
circumstance.s."  Here  the  [387]  Master  has  acted  on  that  rule,  and  I  think  his  taxa- 
tion was  right. 

Rule  refused. 


LosH  V.  Hague.  Exch.  of  Pleas.  1839. — The  certificate  given  by  a  Judge  under 
the  Patents  Act,  5  &  6  Will.  4,  c.  83,  s.  5,  should  be  as  to  the  determination  of 
each  objection  of  which  notice  has  been  given,  and  not  as  to  the  issues. — Where 
a  defendant,  in  an  action  for  the  infringement  of  a  patent,  succeeds  on  a  plea 
which  goes  to  the  whole  action,  he  will  be  entitled  to  the  general  costs  of  the 
cause,  deducting  the  costs  of  the  objections  on  which  the  plaintiff  has  succeeded, 
and  of  the  issues  found  for  him. 

[S.  C.  7  Dowl.  P.  C.  495 ;  8  L.  J.  Ex.  251 ;  3  Jur.  409.] 

Case  for  the  infringement  of  a  patent.  The  defendant  pleaded,  first,  the  general 
issue  ;  secondly,  that  the  invention  was  not  new  ;  thirdl}',  that  the  plaintiff  was  not 
the  first  inventor ;  fourthl}',  no  specification  ;  and  in  pursuance  of  the  provisions  of 
the  statute  5  &  6  AVill.  4,  c.  83,  s.  5,  delivered  notice  of  seven  objections  on  which  he 
meant  to  rely. 

At  the  trial,  the  defendant  succeeded  in  establishing  one  of  the  objections,  which 
was  applicable  to  the  third  plea,  and  a  verdict  was  found  for  him  on  that  plea,  and 
for  the  plaintiff"  on  the  other  issues.  The  learned  iludge  certified,  under  the  6th 
section  of  the  above  statute,  as  to  the  issues  so  found,  but  not  as  to  the  objections. 
The  Master  having,  on  taxation,  allowed  the  defendant  the  general  costs  of  the  cause, 

Bayley  now  moved  for  a  rule  to  shew  cause  why  he  should  not  review  his  taxation. 
The  defendant  was  not  entitled  to  the  general  costs  of  the  cause.  Under  the  rule  of 
Court  as  to  the  taxation  of  costs  on  several  issues,  the  defendant  would  no  doubt  be 
entitled  to  the  whole  costs,  deducting  the  costs  of  the  issues  found  against  him,  unless 
the  recent  statute  5  &  6  Will.  4,  c.  83,  operated  as  a  repeal  of  the  rules ;  but  it  is 
submitted  that  it  did.  Admitting  that  the  general  result  of  the  cause  was  against 
the  patent,  the  defendant  has  driven  the  plaintiff  to  trial  on  the  other  objections,  and 
as  the  latter  succeeded  on  six  out  of  the  seven  objections,  he  is  entitled  to  a  portion 
of  the  general  costs. 

Parke,  B.  The  effect  of  the  statute,  is  to  make  the  objections  separate  issues ;  and 
the  Judge's  certificate  ought  [388]  to  have  been  as  to  the  determination  of  each  objec- 
tion :  that  is  the  meaning  of  the  act  of  Parliament.  The  act  seems  to  havelseen  framed 
under  a  supposition  that  the  objections  would  be  taken  under  the  plea  of  the  general 
issue,  and  the  legislature  appear  to  have  foi-gotten  the  new  rules  as  to  pleading,  which 
remain  unaltered.  As  to  the  plaintiff's  proportion  of  the  costs  of  the  objections,  he 
may  in  strictness  be  entitled  to  six-sevenths  of  them,  and  you  may  take  a  rule  to 
review  the  taxation  to  that  extent  if  you  think  it  worth  while.  It  seems  to  me  that 
the  act  makes  no  difference  except  as  to  the  costs  of  copying  the  objections ;  the  costs 
as  to  the  issues  remain  the  same  as  before. 

Bayley  declined  to  take  the  rule. 
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Chew  v.  Lye.  Exch.  of  Pleas.  1839.— The  statute  1  &  2  Vict.  c.  110,  s.  41,  does 
not  operate  to  prevent  a  prisoner  from  being  discharged  out  of  custody  under 
48  Geo.  3,  c.  123,  s.  1,  but  applies  only  to  cases  of  supersedeas  at  common  law. 

[S.  C.  7  Dowl.  P.  C.  465 ;  8  L.  J.  Ex.  273.] 

Godson  had  obtained  a  rule  to  shew  cause  why  the  defendant  should  not  be  dis- 
charged out  of  custody  under  the  48  Geo.  3,  c.  123,  s.  1,  having  lain  in  prison  more 
than  twelve  months  for  a  debt  not  exceeding  201. 

The  affidavit  in  answer  to  the  application  stated  that  the  detaining  creditor  had 
applied  to  the  Insolvent  Debtors  Court  under  the  statute  1  &  2  Vict.  c.  110,  s.  36, 
and  obtained  an  order  vesting  the  prisoner's  effects  in  the  provisional  assignee  of 
that  Court. 

Hodges  shewed  cause,  and  contended  that  this  application  being  in  the  nature  of 
a  supersedeas,  the  41st  section  of  the  last-mentioned  act  operated  to  prevent  the 
defendant's  discharge.     Sed 

Per  Curiam.  That  statute  only  applies  in  cases  of  supersedeas  at  common  law, 
which  this  is  not,  and  therefore  the  power  of  discharging  a  prisoner  under  the  48  Geo.  3, 
c.  123,  is  not  affected  by  it. 

Rule  absolute. 


[389]  Solomons  v.  Nainby.  Exch.  of  Pleas.  1839. — The  omission  or  imperfect 
description  of  the  year  in  the  date  of  a  summons  is  immaterial ;  it  is  sufficient  if 
the  day  and  month  be  properly  stated. 

[S.  C.  7  Dowl.  P.  C.  459  ;  8  L.  J.  Ex.  267  ;  3  Jur.  682.] 

In  this  ease  the  time  for  pleading  expired  on  the  31st  of  May.  On  the  30th  a 
summons  was  taken  out  for  a  month's  time  to  plead,  bearing  the  date  "  30th  of  May, 
183  "  (omitting  the  figure  9).  On  the  31st  the  defendant  took  out  a  second  summons, 
returnable  on  the  2nd  June.  The  plaintiff  treated  it  as  a  nullity,  and  signed  judg- 
ment on  the  1st  of  June  as  for  want  of  a  plea. 

A  rule  nisi  having  been  obtained  for  setting  aside  the  judgment  for  irregularity, 
Petersdorff  appeared  to  shew  cause,  but 

Parke,  B.,  said, — It  is  quite  clear  this  was  no  irregularitj^  in  the  summons.  The 
Master  says  that  in  a  summons  of  this  nature  it  is  sufficient  to  specify  the  day  of  the 
month,  and  that  the  year  need  not  be  mentioned  at  all.  Then  it  follows  that  an 
imperfect  designation  of  the  year  will  not  vitiate  the  whole.  The  parties  cannot 
suppose  they  are  living  in  the  year  of  our  Lord  183.     The  rule  must  be  absolute. 

Rule  absolute. 


Knight  and  Another,  Assignees  of  John  Barrow,  an  Insolvent  v.  Fergusson. 
Exch.  of  Pleas  1839. — B.,  being  in  insolvent  circumstances,  and  having  several 
e.xecutions  in  his  house,  to  satisfy  which  all  his  goods  must  have  been  sold,  at  the 
suggestion  of  one  of  the  execution  creditors,  assigned  to  him  all  his  effects,  in 
trust  for  the  general  benefit  of  his  creditois  who  should  come  in  and  sign  the 
deed.  The  deed  recited  that  B.  "  had  proposed  "  to  execute  such  assignment. 
The  assignee  paid  the  sheriff's  officer  the  amount  of  the  executions,  and  he  with- 
drew from  possession.  .Several  of  the  execution  creditors  signed  the  deed. 
Within  three  months  after  the  assignment,  B.  went  to  prison,  and  subsequently 
was  discharged  under  the  Insolvent  Act : — Held,  that  the  assignment  was  not 
voluntary,  within  the  meaning  of  the  7  Geo.  4,  c.  57,  s.  32. 

[S.  C.  2  H.  &  H.  59.] 

Assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiffs  as  assignees.  Plea, 
non  assumpsit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Berkshire  Summer 
Assizes,  lS38,  the  following  facts  appeared. 

[390]  The  insolvent  Barrow  had  kept  a  public  house  at  Bracknell,  in  the  county 
of  Berks.     Towards  the  end  of  the  year  1836,  he  became  involved  in  debt,  and  in 
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November  and  December  in  that  year  several  executions  were  levied  in  his  goods,  one 
of  which  was  at  the  suit  of  the  defendant  Fergusson,  for  the  sum  of  511.  10s.  3d.  :  the 
whole  amount  of  the  executions  being  2561.  I'is.  6d.  The  insolvent  was  also  indebted 
to  his  landlady,  a  Mrs.  Long,  for  rent,  and  to  the  Crown  for  taxes  ;  and  it  appeared 
that  his  goods,  if  sold,  would  not  have  been  sufficient  to  satisfy  all  these  claims. 
Under  these  circumstances,  Barrow,  on  the  8th  December,  1836,  at  the  defendant's 
suggestion,  executed  an  assignment  of  all  his  efl'ects  to  the  defendant  and  Mrs.  Long, 
in  trust  for  the  benefit  of  all  his  creditors  who  should  come  in  and  sign  the  deed.  It 
recited  that  Barrow  "  had  proposed  "  to  make  the  assignment  for  the  security  of  the 
creditors.  The  sheriff's  officer  remained  in  possession  under  the  executions,  until  the 
12th  of  December,  when  the  as.signees  paid  him  the  amount  of  the  levies,  and  he 
withdrew  from  possession  ;  and  the  money  was  afterwards  paid  over  to  the  execution 
creditors.  Several  of  those  creditors  had  signed  the  deed.  Barrow  went  to  prison 
on  the  24th  of  January,  1837,  presented  his  petition  to  the  Insolvent  Debtors  Court 
on  the  11th  of  March,  and  was  discharged  on  the  20th  of  June:  and  the  plaintiffs 
were  duly  appointed  his  assignees.  The  defendant  and  his  co-assignee  under  the  trust 
deed  carried  on  the  business  of  the  public-house  for  some  time  under  the  assignment; 
and  it  appeared  from  an  admitted  account  put  in  by  the  plaintiffs,  that,  on  the  4th  of 
April,  1837,  the  defendant  received,  on  a  sale  of  Barrow's  goods,  the  sum  of  4451. 
5s.  6d.  ;  but  it  was  alleged  that  he  was  also  chargeable  with  further  sums  received  in 
the  meantime  from  the  profits  of  the  trade,  and  the  whole  amount  claimed  by  the 
plaintiffs  was  5901. 

Upon  this  state  of  facts,  the  Lord  Chief  Baron  expressed  [391]  his  opinion  that 
there  was  no  evidence  to  shew  that  the  assignment  of  the  defendants  was  voluntary, 
within  the  meaning  of  the  Insolvent  Debtors  Act,  7  Geo.  4,  c.  57,  s.  32.  He  however 
offered  to  leave  the  question  to  the  jury,  if  the  plaintifT's  counsel  required  it.  The 
learned  counsel  did  not  require  that  this  should  be  done,  and  his  Lordship  then 
directed  a  verdict  for  the  defendant,  giving  the  plaintiflTs  leave  to  move  to  enter  a 
verdict  for  such  sum  as  an  arbitrator  agreed  on  between  the  parties  should  find  to 
be  due. 

In  Michaelmas  Term,  Talfourd,  Seijt,  obtained  a  rule  nisi  for  entering  the  verdict 
accordingly ;  against  which,  in  Hilary  Term, 

Ludlow,  Serjt,  and  Tyrwhitt  shewed  cause.  There  are  several  grounds  on  which 
this  rule  ought  to  be  discharged.  In  the  first  place,  according  to  the  opinion  expressed 
by  this  Court,  in  Dories  v.  Acocks  (2  C.  M.  &  R.  461),  an  assignment  by  a  debtor, 
although  in  a  state  of  insolvency,  of  all  his  property  for  the  benefit  of  all  his  creditors, 
does  not  fall  within  the  prohibition  of  the  32nd  section  of  the  Insolvent  Debtors  Act. 
There  Alderson,  B.,  doubted  upon  that  point,  but  said  that  the  inclination  of  his  mind 
was  that  the  deed  was  good ;  and  the  other  judges.  Lord  Abinger,  C.  B.,  and 
Bolland,  B.,  expressed  a  clear  opinion  to  that  efiect.  [Alderson,  B.  The  case  of 
Binns  v.  Towseij  (7  Ad.  &  E.  869 ;  3  N.  &  P.  88)  appears  hardly  to  be  reconcileable 
with  that  decision.]  That  case  is  distinguishable  on  the  ground  that  there  the  assign- 
ment was  made  after  the  commencement  of  the  imprisonment,  and  was  whollj^  without 
new  consideration.  Lord  Denman,  C.  J.,  at  Nisi  Prius,  had  expressed  an  opinion  in 
accordance  with  the  decision  in  Lavies  v.  Acocks ;  and,  though  he  departs  from  it  in 
banc,  it  is  only  on  the  ground  that  the  assignment  was  wholly  without  any  new  con- 
sideration ;  [392]  and  the  same  ground  of  decision  is  taken  by  the  other  judges.  But 
here  there  was  an  adequate  consideration  for  the  assignment,  in  the  release  of  the 
insolvent's  goods  from  the  pressure  of  the  executions,  and  the  agreement  by  the 
creditors  who  came  in  under  the  deed,  to  accept  a  part  in  satisfaction  of  their  whole 
debts,  and  release  him  from  the  residue.  Any  bona  fide  consideration  is  sufficient  to 
give  validity  to  the  assignment — it  need  not  be  a  full  consideration  :  Doe  v.  liouthdge 
(Cowp.  710).  But,  further,  this  deed  was  at  all  events  not  voluntary  within  the 
meaning  of  the  act,  being  made  under  the  pressure  of,  and  for  the  purpose  of  obtain- 
ing a  release  from,  several  executions,  and  at  the  suggestion  of  an  execution  creditor. 
The  cases  of  Arnell  v.  bean  (8  Bing.  87;  1  M.  &  Scott,  151),  Doe  d.  Bovdell  v.  Gillett 
(2  C.  M.  &  R.  579),  and  Mogg  v.  Baker  (4  M.  &  W.  348),  have  fully  established  that 
the  meaning  of  a  "voluntary  transfer  or  conveyance,"  within  the  32nd  section,  is,  a 
transfer  or  conveyance  executed  spontaneously,  suo  motu,  by  the  insolvent;  and  that 
if  it  originate  in  the  bona  fide  request  of  the  cieditor,  that  is  sufficient,  without 
circumstances    of   actual    fear    or    pressure,  to    pre'\-ent    its   being  voluntary.      The 
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recital  in  this  deed,  that  the  insolvent  "had  proposed"  to  execute  it,  cannot  pre- 
clude the  parties  from  shewing  with  whom  the  proposal  originated.  It  is  no  more 
than  saying,  that  the  deed  being  prepared,  he  was  read}'  to  sign  it. 

Talfourd,  Serjt.,  W.  J.  Alexander,  and  Bros.,  in  support  of  the  rule.  The  simple 
question  here  is,  whether  there  was  sutiicient  evidence  to  shew  that  this  deed,  though 
made  bona  fide,  was  a  voluntary  conveyance,  and  therefore  fraudulent,  within  the 
statute.  The  fact  that  at  the  time  of  the  assignment  there  were  executions  in  the 
house  of  the  insolvent,  cannot  entitle  him  to  make  such  a  conveyance,  [393]  whereby 
the  general  body  of  his  creditors  are  placed  in  an  entirely  different  position.  The 
policy  of  the  law  requires  that  in  such  circumstances  the  disposition  of  his  propertj' 
shall  be  taken  out  of  the  hands  of  the  insolvent,  and  vested  in  those  in  which  the  law 
places  it.  The  Insolvent  Debtors  Act  was  not  passed  for  the  remedial  benefit  of  the 
insolvent  alone,  without  an  equivalent  compensation  to  his  creditors.  There  is  a  great 
difference  between  the  circuitous  equitable  process  of  distribution  among  the  creditors 
under  a  deed  of  this  nature,  and  the  summary  common  law  process  of  distribution 
under  the  Insolvent  Act.  Here  the  insolvent  is  availing  himself  of  the  protection  of 
the  deed,  without  giving  his  creditors  a  corresponding  benefit.  In  some  composition 
deeds  there  is  a  provision,  that  if  the  creditors  do  not  come  in  within  a  certain  time, 
the  deed  shall  be  inoperative  :  but  there  is  no  such  clause  in  this  deed,  which  may 
therefore  be  considered  as  a  fraudulent  preference  of  those  creditors  who  do  sign  it 
against  those  who  do  not.  The  opinion  expressed  by  Lord  Abinger,  C.  B.,  and 
Holland,  B.,  in  Davies  v.  Acocks,  is  undoubtedly  adverse  to  the  plaintiffs ;  but  it  was 
not  necessary  for  the  decision  of  that  case,  and  Binns  v.  Toiosey  appears  to  contravene 
it.  Littledale,  J.,  there  says,  "  The  word  '  creditors '  [in  s.  32]  is  not  confined  to  the 
case  where  a  part  only  of  the  creditors  are  benefited,  but  extends  also  to  an  assignment 
for  the  benefit  of  all :  therefore,  by  the  enacting  part  of  the  section,  the  deed  is  void." 
In  Arnell  v.  Bean,  there  clearly  was  a  new  consideration,  in  the  present  advance  of 
monev  by  the  assignee  to  the  insolvent.  In  Doe  v.  Gillett  and  Mogg  v.  Baker,  the 
deed  was  executed  on  the  demand  of  the  creditor ;  here,  according  to  the  recital,  it 
was  proposed  by  the  debtor  himself.  It  is  said  there  is  a  new  consideration,  in  the 
release  of  the  debts  by  the  creditors  parties  to  it ;  but  that  is  no  more  a  new  considera- 
tion than  a  receipt  in  full  from  one  creditor  ;  it  is  merely  the  consequence  which 
results  from  the  discharge  so  made.  [394]  They  referred  also  to  the  judgment  of 
the  Court  in  Becke  v.  Smith  (2  M.  &  W.  191). 

Cur.  adv.  vult. 

In  this  term,  judgment  was  delivered  by 

Lord  Abinger,  C.  B.  This  was  an  action  tried  before  me  at  the  last  Summer 
Assizes  at  Abingdon. 

The  insolvent,  John  Barrow,  kept  a  public-house  at  Bracknell.  He  went  to  prison 
on  the  2-lth  January,  1837,  presented  his  petition  on  the  11th  of  March,  and  was 
discharged  on  the  20th  of  June.  The  plaintiffs  were  duly  appointed  his  assignees. 
The  claim  of  the  plaintiffs  was  for  a  sum  of  5901.,  as  it  was  said  ;  but  this  was  supported 
only  upon  the  admission  of  an  account,  by  which  it  appeared  that  the  defendant  had, 
on  the  14th  of  April,  1837,  received,  on  a  sale  of  Barrow's  goods,  the  sum  of  4451. 
5s.  6d.  ;  but  it  was  said  that  he  was  chargeable  for  further  sums  received  as  profit  in 
the  trade  of  the  house  for  some  months  before  ;  and  it  was  agreed  that  if  the  plaintiffs 
were  entitled  to  a  verdict,  the  amount  should  be  leferred. 

The  defence  was,  that  the  defendant  and  a  lady  of  the  name  of  Long  were  the 
owners  of  the  goods,  under  an  assignment  made  by  the  insolvent  on  the  8th  of  December, 
1836.  It  was  stated  by  Serjeant  Ludlow,  that  the  insolvent  had  several  executions 
in  his  house,  which  had  been  brought  in  between  the  middle  of  November  and  the 
8th  of  December,  under  which  his  goods  had  been  seized,  and  were  then  in  the  hands 
of  the  sherift' ;  that  there  was  also  rent  due  to  the  landlord,  and  taxes  to  the  Crown  ; 
and  that  had  his  goods  been  sold  by  the  sheritl,  theie  would  not  have  been  sufficient 
to  satisfy  the  creditors  who  had  their  executions  :  whcieupon  it  was  suggested  by  the 
defendants,  one  of  whom  was  the  landlady,  and  the  other  one  of  [395]  the  principal 
of  the  execution  creditors,  that,  if  Barrow  would  assign  over  the  property  to  them, 
for  the  benefit  of  all  the  creditors,  they  would  pay  off  the  execution  creditors,  and 
prevent  the  sale  of  the  goods,  to  a  great  loss,  by  the  sheriff,  and  would  keep  on  the 
public-house  till  the  time  came  for  renewing  the  licenses,  when  the  whole  concern 
might  be  sold  together  to  some  advantage ;  that  this  was  accordingly  done,  and  that 
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the  money  sought  to  be  recovered  was  the  result  of  that  arrangement,  under  which 
the  defendant  and  his  co-assignee  had  actually  paid  the  execution  ci-editors,  and  saved 
the  insolvent's  estate  from  immediate  ruin.  To  prove  this  case,  the  learned  Serjeant 
commenced  by  putting  in  the  deed,  the  execution  of  which  was  admitted.  Upon  the 
deed  being  read,  it  appeared  on  the  recital  that  the  assignment  was  proposed  by 
Barrow.  Upon  this,  Serjeant  Talfourd  olijected  to  the  defendants'  proceeding  any 
further.  He  said  that  the  deed  stating  the  proposal  to  come  from  Barrow  not  only 
proved  that  it  was  a  voluntary  assignment,  but  that  it  estopped  the  defendants  from 
shewing  the  contrarj' :  therefore,  the  deed  being  voluntary,  and  within  three  months 
of  the  imprisonment  of  Barrow,  was  fraudulent  and  void  within  the  32nd  section  of  the 
Insoh'ent  Debtors  Act.  I  was  of  opinion  that  the  defendant  was  not  estopped,  by 
the  recital  in  the  deed,  from  shewing  the  real  facts  of  the  case,  but  saved  that  point 
for  Serjeant  Talfourd.  Upon  which,  Serjeant  Ludlow  proceeded  to  call  Thomas 
Goodcbild,  a  sheriff's  officer,  who  proved  that  he  had  several  executions,  one  of  which 
was  at  the  suit  of  the  defendant  Fergusson  for  -511.  10s.  3d.,  and  that  the  whole 
amounted  to  2.561.  12s.  6d. ;  that  he  was  in  the  possession  of  all  the  insolvent's  goods 
till  the  12th  of  December,  when  the  assignees,  that  is,  the  defendant  and  the  landlady, 
paid  him  the  full  amount,  which  was  afterwards  paid  to  the  several  creditors,  some 
of  whom,  besides  Fergusson,  the  assignee,  had  signed  the  deed.  The  [396]  sheriffs 
officer,  when  he  received  the  money  on  the  r2th,  had  notice  not  to  pay  it  over  to  the 
parties.  At  this  part  of  the  case,  I  intimated  my  opinion  to  Serjeant  Talfourd,  that 
I  did  not  think  the  jury,  as  the  case  then  stood,  could  find  this  deed  fraudulent  under 
the  clause  in  the  Insolvent  Debtors  Act  he  had  referred  to,  as  the  circumstances  spoke 
for  themselves,  and  shewed  that  the  deed  was  a  measure  submitted  to  by  him  in  order 
to  prevent  the  sale  of  his  goods,  which  was  otherwise  inevitable,  and  that  there  could 
not  be  a  greater  pressure  upon  a  man  than  the  pressure  of  five  or  six  executions  in 
his  house,  which,  if  levied,  must  effect  his  immediate  ruin.  I  however  stated  that 
this  was  a  question  for  the  jury,  and  that,  if  the  Serjeant  pleased,  the  case  should  go 
on,  and  he  might  go  to  the  jury  upon  it.  The  Serjeant  then  said,  that,  after  that 
intimation  of  my  opinion,  he  would  not  go  to  the  jury,  but  would  rest  upon  his  first 
objection. 

The  case  here  stopped,  and  the  jury,  by  my  direction,  found  for  the  defendant. 

In  using  the  word  "  fraud  "  in  my  note,  I  must  desire  to  state  that  it  was  used 
with  reference  to  the  language  of  the  statute,  and  that  it  meant,  in  that  sense,  no 
niore  than  voluntariness.  It  is  true,  however,  that  I  expressed  my  opinion  that  there 
was  no  other  fraud,  and  that  the  deed  was  meritorious  on  all  sides,  as  it  gave  to  the 
other  creditors  a  chance  of  some  surplus,  out  of  which  they  might  have  a  dividend, 
of  which  there  was  no  chance  if  the  goods  had  been  sold  by  the  sheriff.  This  more 
clearly  appears  from  the  account  put  in  evidence  by  the  plaintifi",  which  I  have  since 
desired  should  be  sent  to  me,  and  which  shews  that  the  goods,  when  sold  on  the 
13th  of  April  to  a  purchaser  who  took  the  premises  on  a  valuation,  were  valued  only 
at  3691.  Now,  when  it  is  considered  that  the  executions  amounted  to  2561.  12s.  9d., 
besides  the  taxes  and  the  rent,  it  cannot  be  doubted  that  the  sale  by  the  sherift'  would 
[397]  not  have  realized  the  amount  of  the  charges  then  on  the  goods. 

I  am  also  of  opinion  that  this  deed  of  assignment  was  upon  a  consideration  paid 
by  the  defendant  and  his  co-assignee.  It  is  true,  it  is  not  mentioned  in  the  deed  that 
they  are  to  pay  the  sherifl',  but  it  is  manifest  that  they  could  not  have  the  goods 
without  paying  him,  and  that  it  was  the  necessary  consequence  of  the  arrangement, 
and  plain  understanding  of  all  parties,  that  they  were  to  pay  him.  Moreover,  the 
defendant  Fergusson,  and  such  of  the  execution  creditors  as  signed  the  deed,  as  well 
as  the  landlady,  must  be  considered  as  waiving  their  full  rights,  and  coming  in  pro 
rata  with  the  other  creditors.  In  either  of  these  views,  they  gave  a  consideration  for 
the  as.signment.  It  is  clear  that  the  defendant  might  have  taken  an  assignment  from 
the  sheriff'  of  all  the  goods  seized,  upon  paying  him  the  sum  of  2-561.  12s.  9d.,  together 
with  the  rent  and  taxes  due.  It  could  not  have  made  the  assignment  less  valid,  if  he 
had  made  a  declaration  of  trust  that  he  would  hold  the  goods  for  the  beneht  of  all 
such  creditors  as  chose  to  come  in  pari  passu  for  dividends  on  their  debts,  after  paying 
himself  his  advances  to  the  sheritt'.  Now,  what  is  this  deed  but  the  same  transaction 
in  substance,  in  another  form  ? 

I  therefore  retain  my  opinion  that  the  deed  was  not  voluntary,  and  therefore  not 
fraudulent,  within  the  statute  for  the  relief  of  insolvents ;  and  moreover,  that  it  was 
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a  deed  for  a  valuable  consideration  paid  by  the  defendant  and  his  co-assignee :  and 
that  the  rule  should  be  discharged. 

The  rest  of  the  Court  expressed  their  concurrence,  and  the  rule  was 

Discharged. 

[398]  Wklcome  i:  Upton.  E.xeh.  of  Pleas.  1839. — A  plea,  that  before  and  at 
itc,  the  defendant  and  all  his  ancestors,  whose  heir  he  is,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  had,  and  been  used  and  accustomed 
to  have,  and  of  right  ought  to  have  had,  and  the  defendant  still  of  right  ought  to 
have,  for  himself  and  themselves,  the  sole  and  several  herbage  and  pasturage  of 
and  in  diveis,  to  wit,  217  acres  \^c.  of  a  certain  open  field,  called  &c., — was  held 
to  be  disproved  by  shewing  a  grant  to  the  defendant's  ancestor  eighty-one  years 
before  for  a  valuable  consideration  ;  and  such  a  plea  is  not  aided  by  the  stat.  2 
&  3  Will.  4,  c.  71,  s.  1. — A  claim  to  a  profit  a  prendre  in  gross,  ought  to  be  set 
forth  in  pleading,  under  the  stat.  2  &  3  Will.  4,  c.  71,  s.  1,  as  having  been  enjoyed 
for  the  periods  mentioned  in  that  section,  according  to  the  provisions  contained 
in  the  5th  section  of  the  act. 

[S.  C.  7  Dowl.  P.  C.  47.5  ;  8  L.  J.  Ex.  267.     See  further,  6  M.  &  W.  536.] 

Trespass  for  biking  and  seizing  the  cattle,  horses,  and  cows  of  the  plaintiff,  then 
depasturing  in  a  certain  close,  and  impounding  the  same  &c.  The  defendant,  in  his 
first  plea,  justified  under  a  demise  from  the  Rev.  J.  E.  F.  Billingsley,  the  lord  of  the 
manor,  and  claimed  the  sole  and  several  pasturage  in  the  locus  in  quo  as  appurtenant 
to  the  manor.  The  second  plea  was  as  follows  : — That,  before  and  at  the  said  several 
days  and  times  when  v^:c.  in  the  declaration  mentioned,  the  said  Rev.  J.  R.  F.  Billingsley, 
and  all  his  ancestors,  whose  heir  he  is,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  have  had,  and  have  been  used  and  accustomed  to  have,  and  of  right 
ought  to  have  had,  and  the  said  J.  R.  F.  Billingsley  still  of  right  ought  to  have,  for 
himself  and  themselves,  the  sole  and  several  herbage  and  pasturage  of  and  in  divers, 
to  wit,  217a.  2r.  3p.  of  the  said  open  field,  called  Port  and  Guilton  Field,  in  the  said 
declaration  mentioned,  in  gro.ss,  for  all  manner  of  his  and  their  cattle  to  feed  and 
depasture  thereon,  from  the  4th  day  of  September  in  each  and  every  year,  unto  the 
5th  day  of  April  next  following  the  same  respectively  :  and  that  before  the  said 
several  days  and  times  when  &c.,  to  wit,  on  the  1st  day  of  March,  A.D.  1636,  the 
said  Rev.  J.  E.  F.  Billingsley  demised  to  him,  the  defendant,  a  certain  other  messuage, 
land,  and  premises,  with  the  appurtenances,  situate  and  being  in  the  paiish  of  Osiug 
aforesiiid,  in  the  count}'  aforesaid  ;  to  hold  the  same  to  him,  the  defendant,  as  tenant 
thereof  to  the  said  Rev.  J.  R.  F.  Billingsley  thenceforth  from  year  to  year,  for  so  long  a 
time  as  they  should  respective!}'  please  ;  and  also  the  said  sole  and  several  herbage  and 
pasturage  of  and  in  the  said  [399]  217a.  2r.  3p.  of  the  said  last-mentioned  open  field, 
called  Port  and  Guilton  Field,  for  all  manner  of  his,  defendant's,  cattle  to  feed  and 
depasture  thereon,  from  the  4th  day  of  September  in  each  and  every  year  of  his  said 
tenancy,  unto  the  5th  day  of  April  then  next  following  the  same  respectively:  by 
virtue  of  which  said  demise,  the  defendant  afterwards,  and  long  before  the  said 
several  days  and  times  when  &c.,  to  wit,  on  the  day  and  j'ear  last  aforesaid,  entered 
into  the  said  messuage,  land,  and  premises,  with  the  appurtenances,  and  became  and 
was  possessed  thereof,  and  of  the  said  sole  and  several  herljage  and  pasturage  of  and 
in  the  said  217a.  2r.  3p.  of  the  said  open  field,  in  manner  as  the  same  were  respectively 
demised  to  him  as  aforesaid,  and  so  remained  and  continued  thenceforth  until  and  at 
and  after  the  said  several  days  and  times  when  fee.  :  and  because  the  said  cattle  in 
the  said  declaration  mentioned,  at  the  said  several  days  and  times,  between  the  said 
4th  day  of  September,  in  the  year  in  the  declaration  mentioned,  and  the  5th  day  of 
April  then  next  following,  were  in  and  upon  divers  parts  of  the  said  217a.  2r.  3p.  of 
the  said  open  field,  wrongfully  treading  down  and  feeding  and  depasturing  on  the 
said  herbage  and  pasturage  thereof,  and  doing  damage  there  to  the  defendant :  he, 
the  defendant,  then  drove  the  same  cattle  from  and  oft'  the  said  217a.  2r.  3p.  of  the 
said  open  field,  and  impounded  and  kept  the  same  until  the  plaintiff  paid  the  sum  of 
money  in  the  said  declaration  in  that  behalf  mentioned,  to  have  the  same  released 
and  restored  to  him,  as  he  the  defendant  lawfully  might  for  the  cause  aforesaid. 
Verification. 

Ex.  Div.  VII.— 6* 
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The  replication  to  the  second  plea  stated,  that  the  cattle,  to  wit,  the  horses  and 
cows  of  the  plaintiff  in  the  said  declaration  mentioned,  at  the  said  times  when  &c., 
were  seized  and  taken  by  the  defendant  in  and  upon  a  certain  part  of  the  said  open 
field  in  the  declaration  mentioned,  and  of  217a.  2r.  3p.  thereof  in  the  said  last  plea 
[400]  mentioned,  that  is  to  say,  in  and  upon  a  certain  close  (being  the  said  close  in 
which  &c.)  abutting  on  the  east,  south  and  west  sides  thereof  respectively  on  land 
then  in  the  occupation  of  one  Charles  Ewens,  and  on  the  north  side  thereof  partly  on 
lands  then  in  the  occupation  of  one  Charles  Parvin  Hogler,  and  partly  on  land  then 
in  the  occupation  of  the  said  Charles  Ewens  :  and  the  plaintitT  further  saith,  that 
the  defendant,  at  the  said  time  when  &e.,  of  his  own  wrong  seized  and  took  the  said 
cattle,  then  being  and  depasturing  in  and  upon  the  said  part  of  the  said  open  field, 
and  of  the  said  217a.  2r.  3p.  thereof  in  his  replication  mentioned,  and  drove  the  said 
horses  and  cows  from  and  off  the  said  part  of  the  said  open  field,  and  impounded  them 
and  kept  the  same  for  the  said  space  of  time  in  the  said  declaration  mentioned,  in 
manner  and  form  as  therein  alleged  ;  without  this,  that  the  said  J.  K.  F.  Billingsley, 
and  all  his  ancestors  whose  heir  he  is,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  have  had  and  have  been  used  and  accustomed  to  have,  and  of  right 
ought  to  have  had,  and  the  said  J.  R.  F.  Billingsley  still  of  right  ought  to  have  for 
himself  and  themselves,  the  sole  and  several  herbage  and  pasturage  of  and  in  the  said 
part  of  the  said  open  field,  and  of  the  said  217a.  2r.  and  .3p.  thereof  in  this  replication 
mentioned,  in  gross,  for  all  manner  of  his  and  their  cattle  to  feed  and  depasture 
thereon,  from  the  4th  day  of  September  in  each  and  every  year,  unto  the  5th  day  of 
April  next  following  the  same  respectively,  in  manner  and  form  as  the  said  defendant 
hath  above  in  his  said  last  plea  in  that  behalf  alleged  :  concluding  to  the  country. 

At  the  trial  before  Littledale,  J.,  at  the  last  Assizes  for  the  county  of  Sussex,  the 
defendant  gave  in  evidence  a  conveyance  of  the  right  of  pasturage,  in  the  year  1755, 
from  a  Mr.  Brereton  to  Samuel  Billingsley,  an  ancestor  of  the  Mr.  Billingsley  mentioned 
in  the  pleadings,  and  also  several  mesne  conveyances  proving  Mr.  Billingsley's  title. 
Several  [401]  leases  were  also  produced,  under  which  the  ditt'erent  parties  had  let  the 
pasturage,  and  the  rents  received  foi'  the  same  were  shewn  by  the  steward's  accounts. 
It  was  objected  on  the  part  of  the  plaintiff,  that  there  was  no  proof  of  the  immemorial 
right  alleged  to  be  enjoyed  by  Mr.  Billingsley  and  his  ancestors,  for  his  and  their 
cattle  to  feed  and  depasture  on  the  land,  and  that  such  personal  right  could  not  be 
assigned,  but  must  be  used  by  Mr.  Billingsley  alone.  A  verdict  was  entered  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  second  issue,  subject  to  the 
opinion  of  the  Court  alcove. 

Piatt,  in  Easter  Term,  obtained  a  rule  to  shew  cause  why  the  verdict  found  for 
the  defendant  on  the  second  i.ssue  should  not  be  set  aside,  and  a  verdict  entered  for 
the  plaintiff  thereon  ;  or  why  the  plaintiff"  should  not  be  at  liberty  to  enter  judgment 
for  the  plaintiff  non  obstante  veredicto  on  the  second  issue. 

Dowling  and  Busby  now  shewed  cause.  The  verdict  found  for  the  defendant  on 
the  second  issue  was  correct,  as  that  issue  was  proved.  This  was  not  a  claim  of  a 
profit  appendant  or  appurtenant  to  land,  but  the  claim  of  a  profit  in  gross,  which  may 
be  supported  either  by  prescription  or  by  deed:  Com.  Dig.  Common  (l3.);  Co.  Lit. 
122  a.  The  right  was  clearly  shewn  to  be  in  the  ancestor  of  Mr.  Billingsley;  and, 
though  it  was  shewn  to  have  had  its  origin  by  the  deed  in  1755,  yet,  since  the  statute 
2  &  3  Will.  4,  c.  71,  s.  1,  a  right  of  common  or  other  profit  arising  out  of  land,  which 
shall  have  been  enjoyed  by  the  person  claiming  right  thereto  without  interruption 
for  thirty  years,  cannot  be  defeated  by  shewing  that  such  profit  or  benefit  was  first 
enjoyed  at  any  time  prior  to  such  period  within  legal  memory.  [Parke,  B.  If  you 
rely  upon  that  statute,  you  ought  to  have  pleaded  it.  This  plea  claims  the  right 
immeraorially,  and  that  is  disproved.]  The  first  [402]  section  of  that  act  requires  no 
alteration  in  the  mode  of  pleading;  and  the  5tli  section,  which  does  so,  does  not 
apply  to  the  present  case.  The  words  of  the  latter  section  expressly  mention  the 
form  of  the  plea:  "That  in  all  pleadings  to  actions  of  trespass?,  and  in  all  other 
pleadings  wherein,  before  the  passing  of  this  act,  it  would  have  been  necessary  to 
allege  the  right  to  have  existed  from  time  immemorial,  it  shall  be  sufficient  to 
allege  the  enjoyment  thereof,  as  of  right,  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  same  is  claimed,  for  and  during  such  of  the  periods  mentioned 
in  this  act  as  may  be  applicable  to  the  case,  and  without  claiming  in  the  name  or 
right  of  the  owner  of  the  fee,  as  is  now  usually  done."     That  section  appears  to  be 
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confined  to  ;i  claim  appendant  or  appurtenant.  This  plea  could  not  have  been  very 
well  framed  otherwise  than  it  is,  since  a  person  claiming  a  right  in  gross  is  obliged 
to  prescribe  in  himself  and  his  ancestors.  In  Littleton,  s.  18.3,  it  is  said,  "That  such 
things  which  cannot  be  granted  nor  aliened  without  deed  or  fine,  a  man  which  will  have 
such  things  by  prescription  cannot  otherwise  presciibe  but  in  him  and  in  his  ancestors 
whose  heir  he  is,  and  not  bj'  these  words,  'iu  him  and  them  whose  estate  he  hath,' 
for  that  he  cannot  have  their  estate  without  deed  or  other  writing,  the  which  ought 
to  be  shewed  to  the  Court  if  he  will  take  any  advantage  of  it."  And  Lord  Coke,  in 
his  Commentary  on  the  18-tth  section  (Co.  Litt.  122  a.),  in  speaking  of  the  difl'erent 
kinds  of  common  of  pasture,  says  :  "  The  last  is  common  in  gross,  which  is  so  called 
here ;  it  appertaineth  to  no  laud,  and  must  be  by  writing  or  prescription."  But  it  is 
submitted  that  the  conveyance  of  175-5  did  not  shew  a  right  inconsistent  with  the 
right  claimed  by  the  plea.  In  Addlngtun  v.  Chjde  (2  W.  Bla.  989)  it  was  held  that  an 
ancient  grant,  without  date,  does  not  necessarily  destroy  a  prescriptive  right,  for  that 
it  might  be  either  prior  to  the  time  of  memory,  or  in  confirmation  [403]  of  such 
prescriptive  right,  which  is  matter  to  be  left  to  the  jury  ;  and  here  thev  have  found 
in  favour  of  the  defendant.  [Parke,  B.  That  question  was  not  left  to  them  ;  neither 
did  j'ou  desire  it.  Alderson,  B.  In  the  case  you  cite,  it  was  possible  that  it  might 
have  been  antecedent  to  the  time  of  legal  memory,  but  here  it  is  clearly  not  so.] 

Piatt,  contra,  was  stopped  by  the  Court. 

Parke,  B.  I  am  of  opinion  that  the  rule  must  be  absolute  to  enter  a  verdict  for 
the  plaintiff,  unless  application  be  made  to  amend  on  payment  of  costs.  The  defen- 
dant ought  to  have  pleaded  this  right  in  a  diti'erent  mode.  It  has  been  urged  in 
argument  that  this  is  not,  strictly  speaking,  a  claim  of  a  profit  a  prendre,  but  an 
interest  in  the  land  itself ;  if  that  view  is  correct,  the  case  would  not  fall  within  the 
2  &  3  Will.  -1,  c.  71.  But  whether  that  be  so  or  not,  there  is  no  question  that  the  plea 
is  not  proved ;  it  claims  an  immemorial  right  in  Billingsley,  but  the  evidence  at  the 
trial  was  of  a  conveyance  in  17-5.5  from  Brereton  to  an  ancestor  of  Billingsley.  It  is 
idle  to  suppose  that  the  conveyance  was  a  confirmation  of  any  existing  right,  for  it 
appears  to  be  a  purchase,  for  which  a  large  sum  of  money  was  given.  Independently 
of  the  late  act,  the  plea  should  have  alleged  the  right  in  Brereton  and  his  ancestors 
from  time  immemorial,  and  that  he,  in  1755,  conveyed  to  Billingsley's  ancestors,  and 
so  have  deduced  the  title  to  Billingsley.  If  then  this  case  be  not  within  the  late  act, 
the  plea  is  not  made  out.  The  only  question  upon  which  there  seems  to  be  any  doubt 
is  this  :  whether,  supposing  it  to  be  a  profit  to  be  taken  out  of  the  land,  the  defendant 
can  plead  in  the  old  form,  claiming  the  right  from  time  immemorial ;  because  the 
first  section  of  the  2  A;  3  Will.  4,  c.  71,  prevents  such  right,  when  enjoyed  for  thirty 
years,  from  being  defeated  by  shewing  that  it  first  existed  prior  to  that  time.  I 
think,  however,  that  under  this  section  the  proper  mode  is  to  [404]  plead  the  enjoy- 
ment of  the  right  for  the  periods  therein  mentioned.  It  is  true  that  the  •5th  section 
does  not  appear  to  be  worded  so  as  to  embiace  the  present  case,  and  Lord  Tcnterden, 
who  framed  the  statute,  seems  to  have  drawn  that  section  under  the  idea  that  a  profit 
a  prendre  could  not  be  claimed  except  as  appendant  or  a])purtenant.  I  think,  how- 
ever, that,  by  the  general  rules  of  law,  the  claim  ought  to  be  pleaded  according  to  the 
fact.  I  am  not  sure  that  by  putting  a  liberal  construction  on  the  5th  section,  it  might 
not  be  made  to  include  the  present  case  ;  but,  assuming  that  Lord  Tenterden  has  by 
mistake  omitted  to  consider  this  particular  case,  that  is  no  reason  why  the  established 
rules  of  pleading  should  be  departed  from.  It  appears  to  me,  however,  that  the  first 
section  of  the  2  ife  3  Will.  4,  c.  71,  has  no  bearing  on  the  present  case.  The  objection 
is  not  that  the  right  first  began  to  exist  within  the  time  of  legal  memory,  but  that 
there  is  a  misdescription  of  the  right  in  the  plea.  The  jury  might  be  warranted  in 
coming  to  the  conclusion  that  Brereton  had  the  right,  and  transfci-red  it  to  Billingsley  ; 
then  the  evidence  shews,  not  that  the  right  was  not  immemorial,  l)Ut  only  that  it  did 
not  exist  in  Billingsley  but  in  Brereton,  and  was  transferred  by  him.  That  being  so, 
it  ought  to  have  been  so  pleaded. 

Aldkkson,  B.  I  also  think  that  a  verdict  .should  lie  entered  for  the  plaintiff" 
unless  the  plea  is  amended.  The  defendant  has  failed  to  make  out  the  prescrijjtion 
he  has  pleaded.  I  also  think  this  case  does  not  fall  within  the  2  Aj  3  Will.  4,  c.  71, 
s.  1,  for  the  reasons  given  by  my  Brother  Parke. 

Leave  to  amend  the  plea  on  payment  of  costs,  otherwise 

Kule  absolute  to  enter  a  verdict  for  the  plaintiff". 


172  DIXON    v.  SADLER  5  M.  &  W.  M5. 

[405]  Dixon  v.  Sadler.  Exch.  of  Pleas.  1839. — To  a  declaration  on  a  time 
policy  for  six  months,  stating  a  loss  by  perils  of  the  sea,  the  defendant  pleaded, 
that,  though  the  vessel  was  lost  by  perils  of  the  sea,  }'et  that  such  loss  was 
occasioned  wholly  by  the  wrongful,  negligent,  and  improper  conduct  (the  same 
not  being  barratious)  of  the  master  and  mariners  of  the  ship,  by  wilfully,  wrong- 
fully, negligently,  and  improperly  (but  not  barratrously)  throwing  overboard  so 
much  of  the  ballast  that  the  vessel  became  unseaworthy,  and  was  lost  by  perils 
of  the  sea,  which  otherwise  she  would  have  encountered  and  overcome.  The 
jury  having,  at  the  trial,  found  a  verdict  for  the  defendant,  the  underwriter,  on 
this  issue: — Held,  on  a  motion  for  judgment  non  obstante  veredicto,  that  the 
plea  was  bad,  and  that  the  underwriters  were  liable  for  the  consequences  of  the 
wilful  but  not  barratrous  act  of  the  master  and  crew,  in  rendering  the  vessel 
unseaworthy  before  the  end  of  the  voyage,  by  throwing  overboard  a  part  of  the 
ballast. 

[S.  C,  9  L.  J.  Ex.  48  :  affirmed,  8  M.  &  W.  895.  Applied,  Daiidson  v.  Burnmid, 
1868,  L.  E.  4  C.  P.  121  ;  The  Duero,  1869,  L.  E.  2  Adm.  &  E.  397  ;  Quebec  Marine 
Insurance  Company  v.  Commercial  Bank  of  Canada,  1870,  L.  E.  3  P.  C.  241  ;  litest 
India  Tehgru'fh  Company  v.  Home  and  Colonial  Marine  Insurance  Company,  1880, 
6  Q.  B.  D.  58;  Hedley  v.  Binkney  &  Sons  Steamship  Company,  [1894]  A.  C".  222; 
Trinder  v.  Thames  and  Mersey  Marine  Inaurance  Comimny,  [1898]  2  Q.  B.  114  ;  8  Asp. 
M.  C.  313.  Eeferred  to,  Dmigeon  v.  Bemhroke,  1875,  1  Q.  B.  D.  124  ;  The  Vortigern, 
[1899]  P.  140;  8  Asp.  M.  C.  523.] 

Assumpsit  on  a  policy  of  insurance,  dated  22nd  of  Januar}',  1838,  on  the  ship 
"John  Cook,"  and  cargo,  at  and  from  the  17th  of  January,  1838,  until  the  17th  of 
July,  1838,  at  noon,  in  port  and  at  sea,  at  all  times  and  in  all  places,  being  for  the 
space  of  six  calendar  months.  The  declaiation  averred  the  loss  of  the  ship  to  have 
taken  place  on  the  19th  of  May,  1838,  by  perils  of  the  sea.  The  defendant  pleaded, 
first,  that  the  vessel  was  not  lost  by  perils  of  the  sea ;  secondly,  the  following  special 
plea: — "That,  though  true  it  is  that  the  said  vessel  was  by  the  perils  of  the  sea 
wrecked,  broken,  damaged,  and  injured,  and  became  and  was  wholly  lost  to  the 
plaintiff's,  for  plea  nevertheless  the  defendant  saj'.s,  that  the  said  wrecking,  breaking, 
damaging,  and  injuiing  the  said  vessel,  and  the  loss  of  the  same  by  the  perils  of  the 
sea  as  in  the  said  first  count  mentioned,  was  occasioned  wholly  by  the  wilful,  wrongful, 
negligent,  and  improper  conduct  [the  same  not  being  barratrous  (a)]  of  the  master  and 
mariners  of  the  said  ship,  whilst  the  said  ship  was  at  sea  as  in  the  said  first  count 
mentioned,  and  before  the  same  was  wrecked,  broken,  damaged,  injured,  or  lost  as 
therein  mentioned,  to  wit,  on  the  19th  of  May,  1838,  by  wilfully,  wrongfully, 
negligently,  and  improperly  [but  not  barratrously]  throwing  overlioard  so  much  of 
the  ballast  of  the  said  ship,  that  by  means  thereof  she  then  became  and  was  top-heavy, 
crank,  unfit  to  carry  sail,  and  wholly  unseaworthy,  and  unfit  and  unable  to  endure  and 
encounter  the  perils  of  the  sea  which  she  [406]  might  and  would  otherwise  have  been 
able  to  have  safely  encountered  and  endured,  and  by  means  and  in  consequence  of  the 
said  wilful,  wrongful,  negligent,  and  improper  [but  not  bariatrous]  conduct  of  the 
said  master  and  manners,  the  said  ship  became  and  was  wrecked,  broken,  damaged, 
injured,  and  lost  by  perils  of  the  sea,  which  perils,  but  for  the  said  conduct  of  the 
said  master  and  mariners,  she  could  and  would  have  safely  encountered  and  overcome 
without  being  so  wrecked,  broken,  damaged,  injured,  and  lost  as  in  the  said  first  count 
is  mentioned.     Verification. 

There  were  other  pleas,  but  the  question  turned  alone  on  the  issue  raised  by  the 
second  plea.  The  plaintiff  replied  to  it,  "  that  the  said  wrecking,  breaking,  damaging, 
injuring  the  said  vessel,  or  the  loss  of  the  same  by  the  perils  of  the  sea  as  in  the  first 
count  mentioned,  was  not  so  occasioned  by  such  conduct  of  the  master  or  mariners  of 
the  said  ship,  in  manner  and  form  as  in  the  said  plea  is  alleged,"  &c. 

At  the  trial  before  Parke,  B.,  at  the  last  Spring  Assizes  for  Northumberland,  it 
appeared  that  the  plaintiff  was  a  ship-owner  residing  at  Sunderland,  and  was  the  owner 

(a)  The  words  within  brackets  were  inserted  in  the  plea  during  the  argument,  at 
the  suggestion  of  the  Court. 
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of  the  "  John  Cook,"  and  had  effected  the  policy  in  question  with  the  defendant,  an 
underwriter  at  Lloyd's.  The  vessel  left  Rotterdam  for  Sunderland  properly  ballasted 
and  equipped  on  the  15th  of  May,  and  arrived  on  the  lyth  of  May  opposite  a  point 
called  Seaham,  which  was  about  four  miles  from  the  port  of  Sunderland.  On  arriving 
there,  and  having  a  pilot  on  Ijoard,  the  master  commenced  heaving  part  of  his  ballast 
overboard,  as  was  proved  to  be  usual  on  such  occasions.  Whilst  this  was  going  on, 
the  vessel  drifted  to  the  northward,  and  a  strong  squall  coming  on  from  the  southeast, 
the  ship  was  upset  on  her  broad-side,  and  her  masts  lay  on  the  water.  Every  endeavour 
was  made  to  right  her,  but  in  vain.  She  afterwards  sunk  off  Kyhope,  drifted  on  shore, 
and  became  a  total  wreck.  If  the  crew  had  not  removed  the  ballast,  the  ship  would 
most  likely  have  stood  the  squall.  [407]  It  was  objected  at  the  trial,  that  this  was 
not  a  risk  which  the  underwriters  had  undertaken  to  indemnify  against.  The  learned 
Judge  was  of  opinion  that  the  word  "wilful"  in  the  plea  meant  that  the  ballast  was 
knowingly  thrown  overboard,  and  in  a  negligent  manner,  but  said  he  would  reserve 
that  question  for  the  opinion  of  the  Court.  And  his  lordship  left  two  questions  to 
the  jury  :  first,  was  it  negligent  conduct  to  throw  the  ballast  overboard  before  arri\nng 
in  harbour  ?  secondly,  did  they  think  the  master  exercised  a  reasonable  discretion  in 
throwing  overboard  I  They  found,  as  to  the  first  question,  that  they  did  think  it 
negligent  generallv  to  throw  over  the  ballast ;  secondly,  that  the  master  did  right, 
supposing  the  practice  itself  authorized  him.  A  verdict  was  thereupon  entered  for 
the  defendant  on  the  second  issue,  the  learned  Judge  giving  the  plaintiff  liberty  to 
move  to  enter  a  verdict  on  that  issue,  if  the  Court  should  be  of  opinion  that  his 
construction  of  the  meaning  of  the  word  "  wilful,"  as  used  in  the  plea,  was  incorrect. 

Alexander  having,  in  Easter  Term  last,  obtained  a  rule  to  enter  a  verdict  accord- 
ingly, or  for  judgment  non  obstante  veredicto, 

Cresswell  and  S.  Temple  shewed  cause.  The  second  plea  is  a  good  answer  to  the 
action,  as  shewing  that  the  vessel  was  rendered  unseaworthy  by  the  act  of  the  master 
and  crew.  It  must  be  admitted  that  there  have  been  cases  which  shew,  that,  where 
a  vessel  sails  in  a  seaworthy  state,  but  becomes  unseaworthy  afterwards,  the  policy 
attaches,  and  the  insurers  are  liable  ;  but  that  law  only  applies  to  particular  voyages, 
not  to  the  ease  of  a  time  policy  like  the  present.  It  could  not  apph'  to  a  case  where 
the  master  might  set  sail  again  without  proper  hands  or  ballast.  No  office  would 
insure  if  that  were  the  law.  The  owner  must  not  cause  the  vessel  to  be  put  out  of 
repair.  [Maule,  B.  What  the  assured  undertakes  is,  that  the  [408]  vessel  shall  be 
seaworthy  at  the  commencement  of  the  voyage.]  The  case  of  Law  v.  Hollin<7sworth 
(7  T.  R.  160)  decides  that  it  is  not  enough  that  a  ship  sails  on  a  voyage  in  a  seaworthy 
state  for  that  voyage  ;  she  must  continue  so.  There,  the  pilot  was  dismissed  in  the 
port  of  London,  and  the  vessel,  after  entering  it,  was  lost  in  the  Thames  ;  and  it  was 
held  that  the  plaintiff  could  not  i-ecover  against  the  underwriter.  On  the  same 
principle,  the  assured  is  prohibited  from  doing  any  act  that  may  do  harm  to  the  vessel, 
and  render  her  unseaworthy.  Suppose  a  fresh  supply  of  anchors  and  cables  were  not 
obtained,  in  order  to  make  up  for  articles  of  that  description  worn  out,  would  the 
underwriters  be  liable?  In  Fhillips  v.  Ihadlam  (2  B.  ife  Adol.  380),  where  the  under- 
writers were  held  liable,  the  captain  had  made  a  signal  for  a  pilot,  and  used  due 
diligence  to  get  one.  That  was  not  a  case  where  the  loss  arose  from  the 
negligence  of  the  master.  Clijford  v.  Hunter  (Moo.  k  M.  103)  shews  that  the 
owners  are  bound  to  equip  the  ship  with  every  thing  necessary  for  the  voyage  ;  and 
the  ship  having  sailed  in  a  seaworthy  condition,  they  are  bound  to  keep  her  so.  In 
I'hiUips  v.  Ileadlam,  Parke,  J.,  says — "The  assured  is  bound  to  have  the  vessel  sea- 
worthy at  the  commencement  of  the  risk.  He  is  bound,  therefore,  to  have  a  sufficient 
crew,  and  a  master  of  competent  skill  and  ability  to  navigate  her,  at  the  commence- 
ment of  the  voyage  ;  and  if  she  sail  form  a  port  where  there  is  an  establishment  of 
pilots,  and  the  nature  of  the  navigation  re(|uires  one,  the  master  must  take  a  pilot 
on  board.  So,  if,  in  the  course  of  her  voyage,  the  master  arrive  in  a  port  or  place 
where  a  pilot  is  necessary,  and  take  one  on  board,  he  ought  not  to  dismiss  him  before 
the  necessity  has  ceased."  Lord  Kenyon,  C.  J.,  .says,  in  Law  v.  IloUinqsiomih,  "  The 
assured  cannot  recover  on  a  policy  of  insurance,  unless  they  equip  the  ship  with  every- 
[409]-thing  necessary  to  her  navigation  daring  the  voyage  ;  the  ship  herself  must  be 
seaworthy,  she  must  have  a  sufficient  crew,  and  a  captiiin  and  pilot  of  competent  skill. 
I  do  not  feel  that  I  am  bound  in  this  case  to  decide  whether  or  not  it  be  necessary 
that  there  should  be  on  board  the  vessel  a  pilot,  qualified  according  to  the  act  of 
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Parliament  referred  to."  This  was  not  mere  negligence  ;  it  was  an  act  proceeding 
from  the  volition  of  the  captain.  In  Bu.?k  v.  Moi/al  Exchanffe  Company  (2  B.  &  Aid.  73), 
the  underwriters  were  held  liable  for  a  loss  by  fire  occasioned  by  the  negligence  of 
the  master  and  mariners.  As  far  as  the  master  was  concerned,  the  ship  there  was 
seaworthy ;  it  was  a  case  of  mere  negligence  by  absenting  himself  from  the  ship  for  a 
few  hours.  The  throwing  over  the  ballast  is  not  a  risk  incident  to  a  marine  adventure. 
This  was  not  a  mere  want  of  skill,  but  a  voluntary  proceeding  on  the  part  of  the 
master,  to  avoid  the  inconvenience  of  sending  out  the  ballast  in  a  lighter.  It  is 
admitted  that  mere  negligence  might  not  discharge  the  underwriters  ;  but  this  was 
done  from  volition  on  the  part  of  the  captain  ;  a  deliberate  exercise  of  his  own  will, 
whereby  a  loss  was  occasioned.  The  word  "  wilful "  does  not  necessarily  mean  barra- 
trous. A  banatrous  throwing  overboard  means  a  throwing  overboard  with  a  particular 
object  in  view.  [Parke,  B.  The  rule  is,  that  a  loss  by  barratry  must  be  so  described.] 
Yes ;  if  the  parties  mean  to  charge  barratry,  they  must  so  plead  it.  [It  was  then 
suggested  bj'  the  Court,  that,  in  order  to  avoid  this  difficulty,  it  would  be  well  to 
insert  in  the  plea  the  words  "not  barratrous,"  which  was  accordingly  done  (see  ante, 
p.  405).]  They  further  cited  HoUingsimih  v.  Brodrich  (7  Ad.  &  E.  40';  2  N.  &  P.  608). 
There  is  an  implied  contract  to  keep  the  ship  in  a  seaworth)^  state,  which  extends  to 
every  portion  of  the  voyage. 

[410]  Alexander  and  W.  H.  Watson,  control.  The  question  is,  whether  this  plea 
is  a  good  answer  to  the  action,  and  whether  the  underwriters  are  discharged  in  conse- 
quence of  the  negligence  of  the  master  and  crew.  It  is  submitted  that  they  are  not, 
but  that  they  remain  liable  notwithstanding.  There  is  no  distinction  bj'  reason  of 
this  being  a  time  policy,  and  not  a  policy  on  a  particular  voyage.  Had  it  been  a 
voyage  policy,  the  owner  would  clearly  be  entitled  to  recover,  and  would  not  be 
atTected  by  the  conduct  of  the  master  and  crew  ;  and  there  can  be  no  distinction  in 
principle  between  the  one  case  and  the  other.  The  cases  establish  distinctly  that  the 
owner  is  not  prejudiced  by  the  conduct  of  the  captain  and  crew.  In  Butik  v.  Roml 
Exchange  Asmrance  Company,  where,  in  an  action  on  a  policy  on  ship,  by  which, 
amongst  other  risks,  the  underwriters  insured  against  fires  and  barratry  of  the  master 
and  crew,  they  were  held  liable  for  a  loss  by  fire  occasioned  by  the  negligence  of  the 
master  and  mariners  ;  and  it  was  also  held,  that,  where  the  assured  had  once  provided 
a  sufficient  crew,  the  negligent  absence  of  all  the  crew  at  the  time  of  the  loss  was  no 
breach  of  the  implied  warranty  that  the  ship  should  be  properly  manned.  That  case 
is  identical  with  the  present,  the  onlj'  diflerence  being  that  the  one  was  negligence 
in  not  taking  proper  care  of  the  fire,  the  other  misconduct  in  throwing  over  the  ballast. 
That  decision  was  much  relied  on  in  JValker  v.  Maitland  (5  B.  &  Aid.  171),  where  it 
was  held  that  the  underwriters  on  a  policy  of  insurance  are  liable  for  a  loss  arising 
immediately  from  a  peril  of  the  sea,  but  remotely  from  the  negligence  of  the  master 
and  mariners.  There  Abbott,  C.  J.,  says  :  "  I  cannot  distinguish  this  case  from  that 
of  B%tsk  v.  The  Eoyal  Exchange  Assurance  Company :  there  the  immediate  cause  of  the 
loss  was  fire  produced  by  the  negligence  of  one  of  the  crew  :  yet  the  underwriters 
were  held  to  be  liable.  Here  the  winds  and  waves  caused  [411]  the  loss,  but  they 
would  not  have  produced  that  effect  unless  there  had  been  neglect  on  the  part  of  the 
crew."  And  Holroyd,  J.,  says  :  "  The  underwriters  engage  to  be  responsible  for  the 
barratry  of  the  master ;  they  therefore  engage  to  be  responsible  for  the  highest  species 
of  misconduct.  This  case  cannot  be  put  on  the  ground  of  the  breach  of  the  implied 
warranty  to  provide  a  master  and  crew  of  competent  skill.  It  is  sufficient  if  the 
owners  provide  a  master  and  crew  generally  competent ;  there  is  no  implied  warranty 
that  such  a  crew  shall  not  be  guilty  of  negligence."  So,  in  BMop  v.  Fadland  (7  B.  & 
C.  219  ;  1  Man.  &  K.  49),  where  the  vessel  was  stranded  through  having  an  insufficient 
rope,  it  was  held  that  the  underwriters  were  liable,  although  the  stranding  was 
occasioned  remotely  through  the  negligence  of  the  crew,  in  not  providing  a  rope  of 
sufficient  strength  to  fasten  the  vessel  to  the  shore.  Fletcher  v.  Inglis  {iB.  &  Aid. 
315),  which  was  the  case  of  a  time  policy,  was  cited,  but  no  such  distinction  was 
attempted  to  be  taken  as  in  the  present  case.  Holroyd,  J.,  there  says :  "  It  seems  to 
me  that  in  this  ease  there  was  a  stranding  within  tlie  meaning  of  the  policy.  It  is 
clearly  established  that  if  there  be  an  actual  stranding,  although  it  arise  from  the 
negligence  of  the  master  and  crew,  the  underwriters  are  hable.''  So  in  Shore  v.  Bentull, 
cited  in  a  note  to  Hokhmrlh  v.  Wise  (7  B.  &  Cr.  798  ;  1  Man.  &  E.  11),  Lord  Tenterden 
said :  "  We  are  all  of  opinion  that  underwriters  are  responsible  for  the  misconduct 
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or  negligence  of  the  captain  and  crew ;  but  the  owner,  as  a  condition  precedent,  is 
bound  to  pro\ide  a  crew  of  competent  skill."  'I'he  case  of  Law  v.  lioUingsworth  has 
been  relied  upon,  but  that  stands  on  a  difl'erent  footing  from  the  present  case.  It  is 
au  implied  condition  that  the  owner  shall  have  a  pilot  on  board  whenever  necessary, 
the  same  as  a  competent  captain  and  ciew.  It  is  very  doubtful  on  what  ground  the 
judgment  in  that  case  proceeded.  In  Ihisk  v.  The  Royal  Excluintie  Assurance  Company, 
it  was  put  by  counsel  that  it  proceeded  [412]  on  the  ground  that  the  ship  had  not 
on  board  the  pilot  required  by  the  Pilot  Act;  and  that  view  is  adopted  by  Bayley,  J., 
in  giving  his  judgment  in  that  case  (p.  8.3) :  it  is  so  treated  also  in  Abbott  on  Shipping, 
148,  and  by  Lord  Tenterden  and  Parke,  J.,  in  giving  judgment  in  Phillips  v.  Headlam. 
Hollingworth  v.  Bndrick  (7  Ad.  &  Ell.  40 ;  2  Nev.  &  P.  608)  does  not  apply.  [Alder- 
son,  B.  That  was  a  case  where  the  unseaworthiness  was  not  known  to  the  party  ; 
how  can  that  apply  to  a  case  where  it  is  the  act  of  the  party  knowing  and  wilfully 
doing  the  act ;  even  though  the  word  wilful  is  now  to  be  taken  in  an  innocent  sense  .'] 
In  that  case,  however,  the  Court  disclaimed  any  distinction  between  a  time  policy 
and  any  other.  In  Eden  v.  rarhimon  (Dougl.  732),  Lord  Manstield  says:  "By  an 
implied  warranty  every  ship  insured  must  be  tight,  staunch,  and  strong,  but  it  is 
sufficient  if  she  is  so  at  the  time  of  sailing.  She  may  cease  to  be  so  in  tweuty-four 
hours  after  her  departure,  and  yet  the  underwriters  will  continue  liable."  Bermon 
V.  Jl'oodbridrjc  (ibid.  780)  is  to  the  same  effect.  In  Park  on  Insurance,  99,  it  is  said, 
"  In  the  construction  of  policies  of  insurance  for  time,  which  are  very  frequent,  the 
same  liberality,  equity,  and  good  sense  have  always  prevailed,  as  in  all  other  insur- 
ances." Hucks  v.  Thornton  (Holt's  N.  P.  C.  30)  is  another  authority  that  there  is  no 
distinction  between  a  time  and  a  voyage  policy.  It  is  sufficient  in  either  ca.se  that 
the  ship  shall  be  seaworthy  at  the  commencement  of  the  voyage.  [Alderson,  B. 
What  do  you  call  the  commencement  of  the  voyage — sailing  from  the  porti]  Yes — 
sailing  from  the  port.  It  was  so  held  in  Graham  v.  Barra^Xb  B.  &  Adol.  1011  ;  2  N. 
&  M.  1  25).  A  ship  may  be  seaworthy  for  the  harbour  and  not  for  the  voyage.  The 
ballasting  being  a  matter  in  the  conduct  of  the  master,  it  is  w-ithin  his  discretion  ; 
and  the  underwriters  are  not  discharged  by  the  manner  in  which  he  maj-  exercise  it. 

Cur.  adv.  vult. 

[413]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case  the  defendant,  to  a  declaration  upon  a  time  policy  for 
six  months,  stating  a  loss  by  perils  of  the  seas,  pleaded  three  pleas,  on  each  of  which 
issue  was  joined.  On  the  first  and  third,  the  verdict  was  found  for  the  plaintitl';  on 
the  second,  for  the  defendant.  This  plea  stated,  "that,  though  the  vessel  was  lost  by 
perils  of  the  .sea,  yet  that  such  loss  was  occasioned  wholly  by  the  wilful,  wrongful, 
negligent,  and  improper  conduct  of  the  master  and  mariners  of  the  ship,  hy  wilfully, 
wrongfully,  negligently,  and  improperly  throwing  overboard  so  much  of  the  ballast, 
that  the  vessel  became  unseaworthy,  and  was  lost  by  perils  of  the  sea,  which  other- 
wise she  W'Ould  have  safely  encountered  and  overcome."  On  a  motion  foi'  judgment 
noil  obstante  veredicto,  it  occurred  to  the  Court  to  be  questionable  whether  the  plea 
was  not  at  all  events  bad,  inasmuch  as  the  terms  of  it  did  not  exclude  the  case  of  a 
loss  by  barratry,  for  which  the  underwriters  would  be  clearly  liable,  and  that  on  this 
declaration  ;  and,  as  the  fact  cert:unly  was,  that  the  crew  were  not  guilty  of  barratiy 
it  was  very  properly  agreed  that  the  ])lea  should  be  amended  by  inserting  the  words, 
"but  not  barratrously,"  after  the  words,  "negligently  and  impioperly."  And  the  plea, 
therefore,  in  its  present  shape,  raises  the  question,  whether  the  underwriters  arc  liable 
for  the  wilful  but  not  barratrous  act  of  the  master  and  crew,  in  rendering  the  vessel 
unseaworthy  before  the  end  of  the  voyage,  by  casting  overboard  a  part  of  the  ballast. 
The  case  was  very  fully  and  ably  argued,  during  the  course  of  the  last  and  present  term, 
before  my  Brothers  Aldeison,  Gurney,  Maule,  and  myself.  We  have  considered  it, 
and  we  are  of  opinion  that  the  plea  is  bad  in  substance,  and  that  the  plaintitl' is  entitled 
to  judgment,  notwithstanding  the  verdict.  The  question  depends  altogether  upon  the 
nature  of  the  implied  warranty  as  to  seaworthiness,  or  mode  of  navigation,  between  the 
assured  [414]  and  the  underwriter,  on  a  time  policy.  In  the  case  of  an  insurance  for  a 
certain  voyage,  it  is  clearly  est.ablished  tliat  there  is  an  imjilied  warranty  that  the  vessel 
shall  be  seawoithy,  by  which  it  is  meant  that  she  shall  be  in  a  fit  state  as  to  repairs, 
equipment,  and  crew,  and  in  all  other  respects,  to  encounter  the  ordinary  perils  of 
the  voyage  insured,  at  the  time  of  sailing  upon  it.  If  the  assurance  attaches  before 
the  voyage  commences,  it  is  enough  that  the  state  of  the  ship  be  commensurate  to  the 
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then  risk  ;  (a)  and,  if  the  voyage  be  such  as  to  require  a  different  complement  of  men, 
or  state  of  equipment,  in  ditterent  parts  of  it,  as,  if  it  were  a  voyage  down  a  canal  or 
river,  and  thence  across  to  the  open  sea,  it  would  be  enough  if  the  vessel  were,  at 
the  commencement  of  each  stage  of  the  navigation,  properly  manned  and  equipped 
for  it.  But  the  assured  makes  no  warranty  to  the  underwriters  that  the  vessel  shall 
continue  seaworthy,  or  that  the  master  or  crew  shall  do  their  duty  during  the  voyage ; 
and  their  negligence  or  misconduct  is  no  defence  to  an  action  on  the  policy,  where 
the  loss  has  been  immediately  occasioned  by  the  perils  insured  against.  This  principle 
is  now  clearly  established  bv  the  cases  of  Biif<k  v.  Royal  Exchange  Company  (2  B.  &  Aid. 
72),  Walker  v.  Maiilaml  (5  B.  &  Aid.  171),  Holdmvoiih  v.  Wise  (7  B.  &  Cr.  794),  Bii^hop 
V.  Penfland  (id.  219),  and  Shwc  v.  Benfall  (id.  798,  note) ;  nor  can  any  distinction  be 
made  between  the  omission  by  the  master  and  crew  to  do  an  act  which  ought  to  be 
done,  or  the  doing  an  act  which  ought  not,  in  the  course  of  the  navigation.  It  matters 
not  whether  a  fire  which  causes  a  loss  be  lighted  improperly,  or,  after  being  properly 
lighted,  be  negligentl}'  attended  ;  whether  the  loss  of  an  anchor,  which  renders  the 
vessel  unseaworthy,  be  attributable  to  the  omission  to  take  proper  care  of  it,  or  to 
the  improper  [415]  act  of  shipping  it,  or  cutting  it  away  ;  nor  could  it  make  any 
difference  whether  any  other  part  of  the  equipment  were  lost  by  mere  neglect,  or 
thrown  away  or  destroyed,  in  the  exercise  of  an  improper  discretion,  by  those  on 
board.  If  there  be  any  fault  in  the  crew,  whether  of  omission  or  commission,  the 
assured  is  not  to  be  responsible  for  its  consequences.  The  onlv  case  which  appears  to 
be  at  variance  with  this  principle  is  that  of  Laiv  v.  Hollingaworlh,  in  which  the  fact 
of  the  pilot  who  had  been  taken  on  board  for  the  navigation  of  the  river  Thames, 
having  quitted  the  vessel  before  he  ought,  (under  what  circumstances  is  not  distinctly 
stated),  appears  to  have  been  held  to  vitiate  the  insurance.  In  this  respect,  we  cannot 
help  thinking  that  the  case,  although  attempts  were  made  to  distinguish  it  in  some 
of  the  decided  cases,  must  be  considered  as  having  been  overruled  by  the  modern 
authorities  above  I'eferred  to;  and  that  the  absence,  from  any  cause  to  which  the  owner 
was  not  privy,  of  the  master  or  any  part  of  the  crew,  or  of  the  pilot,  who  may  be 
considered  as  a  temporary  master,  after  they  had  been  on  board,  must  be  on  the  same 
footing  as  the  absence,  from  a  similar  cause,  of  any  part  of  the  necessary  stores  or 
equipments  originally  put  on  board.  The  great  principle  established  by  the  more 
recent  decisions,  is,  that,  if  the  vessel,  crew,  and  equipments  be  originally  sufficient, 
the  assured  has  done  all  that  he  contracted  to  do,  and  is  not  responsible  for  the 
subsequent  deficiency  occasioned  by  any  neglect  or  misconduct  of  the  master  or  crew; 
and  this  principle  prevents  many  nice  and  ditficult  inquiries,  and  causes  a  more  complete 
indemnity  to  the  assured,  which  is  the  object  of  the  contract  of  insurance.  If  the  case, 
then,  were  that  of  a  policy  for  a  particular  voyage,  there  would  be  no  question  as  to 
the  insufficienc}''  of  the  plea ;  and  the  only  remaining  point  is,  whether  the  circumstance 
of  this  being  a  time  policy  makes  a  difference.  There  are  not  any  cases  in  which  the 
obligation  of  the  assured  in  such  a  case,  as  to  the  sea-[416]-worthiness  or  navigation 
of  the  vessel,  is  settled  ;  but  it  may  be  safely  laid  down,  that  it  is  not  more  extensive 
than  in  the  case  of  an  ordinary  policy,  and  that,  if  there  is  no  contract  as  to  the  conduct 
of  the  crew  in  the  one  ease,  there  is  none  in  the  other.  Here  it  is  clear  that  no  objec- 
tion arises,  on  the  ground  of  seaworthiness  of  the  vessel,  until  that  unseaworthiness 
was  caused  by  the  throwing  overboard  a  part  of  the  ballast,  by  the  improper  act 
of  the  master  and  crew ;  and,  as  the  assured  is  not  responsible  for  such  improper  act, 
we  are  of  opinion  that  the  plea  is  bad  in  substance,  and  the  plaintiff  entitled  to  our 
judgment. 

Eule  absolute  to  enter  judgment  for  the  plaintiff  non  obstante  veredicto. 

Lamont  and  Another  v.  Southall.  Exch.  of  Pleas.  1839.— A  party  making  a 
distress  for  two  causes,  as  to  one  of  which  he  is  justified  and  entitled  to  notice  of 
action,  is  nevertheless  liable  in  trespass  as  to  the  other. 

[S.  C.  7  Dowl.  P.  C.  469.] 

Trespass  for  seizing  and  taking  the  plaintiff's  goods.     Pleas  ;  first,  not  guilty  ; 
secondly,  that  the  goods  were  not  the  property  of  the  plaintiff. 

{a)  Annen  v.  Woodman,  3  Taunt.  30;  Hibhert  v.  Martin,  Park  on  Insurance,  vol.  1, 
p.  299,  n.,  6th  edition. 
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At  the  trial  before  Lord  Abiiiger,  C.  B.,  at  the  Middlesex  Sittings  after  last  Term, 
it  appeared  that  the  defendant,  who  was  a  broker,  had  seized  the  goods  as  a  distress 
for  a  highway  rate  and  a  poor  rate,  due  from  one  Seager,  who  had  formerly  occupied 
the  same  premises,  and  had  sold  the  goods  to  the  plaintiffs.  No  notice  of  action  had 
been  given.  It  was  contended  at  the  trial,  that  there  ought  to  have  been  notice  of 
action  under  the  5  &  6  Will.  4,  c.  50,  s.  109,  and  also  under  the  Poor  Law  Act,  4  &  5 
"Will.  4.  c.  76,  s.  104.  The  learned  Judge  was  of  opinion  that  the  defendant  was 
entitled  to  notice  of  action  under  the  Highway  Act,  and  therefore  that  the  plaintiffs 
could  not  support  that  part  of  their  case ;  but  he  directed  a  verdict  in  their  favour  for 
the  value  of  the  goods  seized  for  the  poor  rate,  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion  that  he  was  entitled  to  notice 
under  the  Poor  Law  Act. 

[417]  Bayley  now  moved  accordingly.  The  defendant  was  entitled  to  notice  of 
action  under  the  provisions  of  the  Xew  Poor  Law  Act.  It  must  be  admitted  that 
that  Act  does  not  apply  expressly  to  the  levying  of  rates  ;  but  it  refers  to  acts  which 
contain  such  powers.  The  17  Geo.  2,  c.  38,  s.  7,  gives  a  power  to  distrain  for  poor's 
rates  :  s.  S  provides,  that  the  distress  itself  shall  not  be  deemed  trespassers  ab  initio  ; 
and  the  10th  section  enacts,  that  no  plaintiff  shall  recover  in  any  action  for  any  such 
irregularity,  if  tender  of  amends  has  been  made.  The  legislature  must  have  contem- 
plated that  the  parties  were  to  have  notice,  otherwise  how  were  they  to  tender  amends  1 
Secondly,  here  the  party  was  going  to  levy  under  the  Highway  Act,  for  which  he 
had  a  protection,  and  although  he  also  went  to  levy  under  the  Poor  Law  Act,  he  was 
protected  by  the  other  warrant,  and  could  only  be  guilty  of  an  excessive  distress, 
which  could  not  be  the  subject  of  an  action  of  trespass. 

Lord  Abingek,  C.  B.  There  is  no  ground  for  this  application.  It  is  not  like  the 
case  of  a  man  coming  with  one  good  warrant  and  one  liad  warrant :  for  there  he 
could  justify  under  the  good  one.  Suppose  the  defendant  had  pleaded  specially  a 
justification  under  warrants  both  for  highway  rate  and  poor  rate,  that  issue  must  have 
been  found  against  him.  He  could  not  justify  both  the  takings.  He  could  not  have 
matle  a  tender  of  amends  under  the  Poor  Law  Act ;  at  least  he  would  not  be  entitled 
to  notice. 

GuKNEY,  B.  The  plaintiffs  complain  that  the  defendant  has  wrongfully  taken 
their  goods  for  poor  rate  ;  the  defendant  cannot  justify  that  taking,  because  he  has 
also  taken  goods  for  another  cause  for  which  he  is  protected. 

Rule  refused. 


[418]  Burgh  r.  Legge.  Exch.  of  Pleas.  1839. — Assumpsit  on  two  bills  of  exchange 
by  indorsee  against  his  immediate  indorser,  averring  notice  of  dishonour,  to 
which  was  added  a  count  upon  an  account  stated.  The  defendant,  by  his  plea, 
traversed  the  notice  of  dishonour  of  the  bills  as  alleged.  The  plaintiff,  in  order 
to  support  that  issue,  proved  that  on  the  day  when  tbe  first  bill  l)ecame  due,  the 
defendant  called  upon  him  and  told  him  that  he  knew  neither  of  the  bills  would 
be  paid  ;  that  it  was  no  use  sending  him  a  twopenny-post  letter  next  day  to 
give  him  notice,  as  it  was  not  worth  the  money ;  and  that  he  would  send  the 
plaintiff  money  in  part  payment  of  the  bills  on  a  future  day  : — Held,  that  this 
was  not  evidence  of  notice  of  dishonour,  but  of  a  dispensation  with  it,  and  that 
it  ought  to  have  been  so  alleged  in  the  declaration. — Held,  also,  that  it  was  not 
sufficient  evidence  to  support  the  count  upon  the  account  stated. 

[S.  C.  7  Dowl.  P.  C.  814 ;  S  L.  J.  Ex.  258 ;  3  Jur.  823.] 

This  was  an  action  of  assumpsit  by  the  indorsee  against  the  next  immediate 
indorser  of  two  bills  of  exchange.     There  was  also  a  count  upon  an  account  stated. 

The  defendant,  to  the  two  counts  on  the  bills,  pleaded  that  he  ha<l  no  notice  of 
dishonour  as  alleged  in  the  declaration  ;  and  to  the  third  count,  non  assumpsit. 

At  the  trial  before  Parke,  B.,  at  the  London  Sittings  after  last  term,  it  appeared 
that  one  of  the  bills  in  question  was  drawn  upon  one  NVilliams,  and  the  other  upon 
one  Kalfs,  and  that  they  became  due,  one  on  the  4th,  and  the  other  on  the  5th  of 
April  :  that  on  the  4th  of  April  the  defendant  called  on  the  plaintiff  with  a  view  to 
make  some  arrangements  with  respect  to  other  bills,  and  then  stilted  that  Ralfs's  bill 
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would  not  be  paid,  as  Ealf  had  become  a  bankrupt ;  and  that  Williams's  bill  would 
not  be  paid,  as  he  the  defendant  had  some  pictures  as  a  security  to  sell  to  take  it  up, 
but  which  he  had  not  been  then  enabled  to  sell,  and  that  Williams  bad  no  other  means 
of  raising  the  money.  He  also  said  that  it  was  not  worth  while  to  trouble  him  with 
a  twopenny  post  letter  to  give  him  notice,  as  it  was  not  worth  the  money,  and  that 
he  would  bring  the  plaintiff  some  money  on  the  Monday  following  in  part  payment  of 
the  two  bills.  The  learned  Judge  being  of  opinion  that  this  conversation  did  not 
dispense  with  notice  of  dishonour,  nor  furnish  evidence  of  an  account  stated,  non- 
suited the  plaintiff,  but  gave  him  liberty  to  move  to  enter  a  verdict. 

Kelly  now  moved  accordingh'.  This  nonsuit  ought  to  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff.  First,  the  evidence  amounted  to  sufficient  proof  of  notice 
of  dishonour  bj'  the  defendant's  own  admission.  Where  a  party  admits  [419]  that  he 
knows  the  bills  on  which  he  is  liable  will  not  be  paid,  it  dispenses  with  the  necessity 
of  a  formal  notice  of  dishonour.  In  Coi-y  v.  Scott  (-3  B.  &  Aid.  621),  Holroyd,  J., 
says  :  "1  think  that  where  a  person  draws  on  his  own  account,  and  at  the  same  time 
knows  that  the  bill,  when  presented,  will  be  dishonoured,  the  general  allegation  of 
notice,  as  in  the  declaration,  would  be  sufficient."  [Parke,  B.  But  Bayley,  J.,  there 
says  :  "  If  notice  be  averred  to  have  been  given,  it  seems  to  me  it  ought  to  be  proved  ; 
and  the  proof  of  circumstances  which  excuse  the  giving  of  notice  does  not  seem  to  be 
ad  idem  with  such  an  averment."]  But  the  learned  Judge  adds,  "  Possibly,  however, 
it  might  be  considered  that  such  circumstances  would  be  evidence  of  notice,  inasmuch 
as  they  would  be  evidence  that  the  party  knew  the  bill  would  be  dishonoured." 
[Parke,  B.  The  case  of  Solarte  v.  Palmer  (1  Bing.  N.  C  194;  1  Scott,  1),  and 
numerous  others,  appear  to  shew  that  the  law  intends  an  actual  notification,  and  that 
the  bare  fact  of  knowledge  is  not  sufffcient.]  Those  cases  are  distinguishable  ;  where 
there  is  some  party  to  the  bill  who  i.s  entitled  to  notice,  it  must  be  given  to  him  in 
due  form ;  but  the  observations  of  Holroyd,  J.,  point  to  the  distinction  between  such 
cases  and  that  of  parties  who,  from  their  very  situation  as  drawers  upon  their  own 
account,  must  be  taken  to  have  had  notice  of  dishonour,  and  who  have  admitted  that 
they  knew  the  bill  would  not  be  paid.  Besides,  a  promise  to  pay  a  bill  after  it  has 
become  due,  is  sufficient,  without  notice  having  been  given,  to  render  a  party  liable. 
[Parke,  B.  That  is  because  such  a  promise  amounts  to  presumptive  evidence  that 
the  party  has  had  notice.]  If  the  Court  be  of  opinion  that  the  evidence  is  insufficient 
in  support  of  the  issue  as  it  now  stands,  perhaps  they  will  allow  the  pleadings  to  be 
amended,  and  a  new  trial  to  be  had  on  payment  of  costs.  But,  secondly,  the  plaintift' 
has  at  all  events  proved  enough  [420]  to  entitle  himself  to  a  verdict  upon  the  count 
upon  an  account  stated  ;  here  the  giving  of  the  bill  amounted  to  an  admission  of  an 
antecedent  debt  being  due  from  the  defendant  to  the  plaintiff".  [Alderson,  B.  How 
do  you  shew  that  the  bills  have  not  been  paid?]  That  is  a  question  on  another  part 
of  the  record ;  each  issue  must  be  considered  separately. 

Parke,  B.  I  am  of  opinion  that  there  is  no  ground  for  a  rule  on  either  of  the 
points  moved.  As  to  the  variance  between  the  allegation  in  the  special  counts  and 
the  evidence,  it  seems  to  me  to  be  perfectly  clear,  although  the  point  has  not  been 
hitherto  expressly  decided,  that,  undei'  the  allegation  that  a  party  has  received  notice 
of  the  dishonour  of  a  bill,  after  the  dishonour  has  taken  place,  an  actual  notice  to  that 
effect  must  be  proved  ;  and  that  shewing  the  party's  knowledge  of  the  fact  that  it 
will  not  be  paid  at  maturity,  is  not  sufficient.  There  must  be  proof  of  a  notice  given 
from  some  party  entitled  to  call  for  payment  of  the  bill,  and  conveying  in  its  terms 
intelligence  of  the  presentment,  dishonour,  and  parties  to  be  held  liable  inconsequence. 
That  is  the  true  meaning  of  the  word  "notice,"  when  used  in  declarations  of  this  kind, 
and  the  mere  knowledge  of  a  party  is  not  enough.  Now,  in  the  present  case,  there 
is  no  proof  of  any  such  notice,  but  rather  the  contrary  :  for  the  defendant  applies  to 
the  plaintiff'  for  more  discount,  and  says  the  other  bills  would  not  be  paid  ;  and  as  to 
notice,  that  it  would  not  be  worth  while  to  give  it,  for  the  drawer  had  since  Ijecome 
bankrupt.  The  meaning  of  this  rather  is  that  the  plaintiff'  did  not  send  notice  of 
the  dishonour,  than  the  contrary.  In  the  case  of  Cwji  v.  Scott,  which  has  been 
referred  to,  there  seems  to  have  been  a  little  discrepancy  of  opinion  between  the  Judges 
whose  names  have  been  mentioned, — one  of  them  considering  the  allegation  not 
sufficient,  and  the  [421]  other  inclining  to  a  contrary  opinion  ;  although  it  is  some- 
what remarkable  that  Bayley,  J.,  himself,  in  his  Treatiise  on  Bills  of  Exchange,  p.  407, 
states  that  he  and  Holroyd,  J.,  agreed,  in  that  case,  that  the  evidence  would  not  be 
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sufficient,  and  intimates  a  rather  strong  opinion  that  the  allegation  of  notice  must 
be  proved  ;  and  that  if,  either  from  want  of  assets  on  the  part  of  the  drawer,  or  any 
other  cause,  it  should  become  unnecessary,  the  fact  should  be  so  stated.  For  my  own 
part,  I  am  not  at  all  taken  by  surprise  by  this  question.  I  alwa3's  thought,  that  if 
presentment  or  notice  was  to  be  excused  on  the  ground  of  want  of  effects,  &c.,  that 
fact  ought  to  be  stated  in  the  declaration.  Keason  points  out,  that  where  the  fact 
of  notice  is  averred,  it  must  be  proved  ;  and  so  I  have  alwa3's  understood  it.  I  was 
of  opinion,  at  the  tiial,  and  think  so  still,  that,  although  the  evidence  adduced  did  not 
amount  to  proof  of  notice  having  been  actually  given,  it  was  good  evidence  of  a 
dispensation  with  notice :  and  on  that  point,  the  plaintiff'  may,  if  he  chooses,  have 
a  rule  nisi  for  a  new  trial  on  payment  of  the  costs  of  the  day,  and  be  allowed  to 
amend  his  declaration  by  alleging  a  dispensation  with  notice,  instead  of  the  averment 
of  notice  having  been  actually  given.  The  special  counts,  however,  having  failed, 
there  still  remains  the  question  on  the  account  stated.  The  evidence  adduced  is  not 
the  admission  of  any  certain  or  specific  debt  being  due  :  it  only  amounts  to  the 
expression  of  a  strong  impression  that  the  bills  would  be  dishonoured  when  at 
maturity  ;  and  that,  in  that  event,  the  defendant  would  send  and  take  them  up.  It 
has  been  argued  that  that  is  evidence  of  an  account  stated  :  but  I  think  it  is  not ; 
for  it  affords  no  evidence  of  the  existence  of  any  debt  due  before  that  time.  So  that, 
although  this  conversation  amounts  to  an  admission  that  perhaps  there  will  be  a  certain 
sum  of  money  due  to  the  plaintiff",  it  is  only  provided  the  bills  be  dishonoured,  and 
notice  of  the  [422]  dishonour  given.  Consequently,  it  is  only  in  a  certain  qualihed 
event  that  any  money  will  be  due,  and  until  those  consequences  occur,  there  can  be  no 
account  stated.  The  plaintiff  ought,  however,  to  be  allowed  to  amend  on  the  terms 
suggested. 

Aldekson,  B.  I  am  of  the  same  opinion.  As  to  the  first  point,  I  think  we 
ought  to  construe  the  word  "  notice "  as  meaning  notification  of  the  fact  of  the  bill 
having  been  dishonoured  after  the  presentment  took  place  ;  and  it  is  far  better,  for 
the  advancement  of  justice,  to  adhere  to  this  simple  meaning,  than  to  confound  notice 
with  knowledge.  The  real  question  before  the  jury  in  such  cases  is,  not  whether  a 
certain  fact  occurred,  but  whether  it  was  notified  to  a  certain  party.  Then,  secondly, 
as  to  the  question  upon  the  account  stated,  the  conversation  proved  amounts  to  this  : 
In  case  certain  events  occur,  which  probably  will  occur,  I  will  pay  you  some  money 
on  Monday,  in  part  payment  of  the  two  bills.  Now,  could  any  action  have  been 
maintained  on  that  promise  before  the  bill  became  due?  The  plaintiff' could  not  have 
sued  out  a  writ  previously  to  the  presentment  and  dishonour  of  the  bill.  That 
evidence  does  not,  therefore,  admit  a  present  debt ;  had  it  been  shewn  that  the  bill 
had  been  presented,  and  that  notice  of  dishonour  had  been  dispensed  with,  that 
might,  perhaps,  have  been  evidence  to  shew  an  account  stated  ;  but  this  is  clearly  not 
sufficient. 

GURNEY,  B.,  concurred. 

Maule,  B.  I  quite  agree  with  the  rest  of  the  Couit,  that  the  word  "  notice " 
here  means  some  communication  from  the  party  ;  and  1  doubt  very  much,  if  the  fact 
alluded  to  by  my  Brother  Alderson  had  lieen  added  to  the  evi-[423]-dcnce,  whether 
there  would  even  then  have  been  sufficient  proof  given  to  support  an  account  stated. 
The  case  of  Irving  v.  Veitch  (3  M.  &  W.  90)  appears  to  be  an  authority  on  this  point. 

Kule  to  enter  a  verdict  refused. 

Hopkins  v.  SALEJimEii.  Hxch.  of  Pleas.  1839. — Where  a  defendant  has  been 
arrested  by  a  Judge's  order,  under  1  &  2  Vict.  e.  110,  s.  3,  obtained  upon 
insufficient  affidavits,  the  application  for  his  discharge  should  be  by  motion  to  set 
aside  the  Judge's  order,  not  the  capias. 

[S.  C.  7  Dovvl.  P.  C.  493  ;  3  Jur.  872.] 

This  was  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange,  and 
in  which  the  defendant  was  arrested  by  a  capias  issued  under  a  Judge's  order,  made 
in  pursuance  of  the  1*2  Vict.  c.  110,  .s.  3.  One  of  the  affidavits  on  which  the  order 
was  obtained  stated  that  "the  defendant  was  justly  and  truly  indebted  to  the 
deponent  in  the  piincipal  sum  of  4891.  13s.,  as  indorsee  of  a  bill  of  exchange  bearing 
date  itc,  and  drawn  by  the  defendant  upon  and  accepted  by  F.  S.,  for  the  payment 
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of  4891.  13s.  four  months  after  the  date  thereof,  and  by  the  defendant  indorsed  to  the 
plaintiff,  and  which  said  bill  is  still  due  and  unpaid."  There  was  another  affidavit, 
to  the  effect  that  the  defendant  had  said  that  he  would  not  pay  the  bill,  and  that, 
rather  than  do  so,  he  would  go  atid  travel  iu  Scotland  or  Ireland.  The  defendant 
having  given  bail, 

Theobald,  on  a  former  day,  obtained  a  rule  to  shew  cause  why  the  capias  should 
not  be  set  aside,  and  the  bail-bond  delivered  up  to  be  cancelled,  on  the  ground  that 
the  affidavits  were  insufficient,  and  also  upon  affidavits  denying  that  the  defendant 
was  about  to  leave  the  country. 

Piatt  shewed  cause,  and  urged  that  the  affidavits  were  sufficient.  [Lord 
Abinger,  C.  B.  They  are  clearly  insuffi-[424]-cient.  The  first  does  not  aver  any 
presentment  to,  or  dishonour  by,  the  acceptor  ;  and  it  is  quite  consistent  with  it  that 
the  bill  was  never  presented  at  all.  The  other  affidavit  does  not  shew  that  the 
defendant  was  legally  liable  on  the  bill,  or  had  made  any  subsequent  promise  to  pay 
it.  There  may,  however,  be  a  doubt  whether  the  application  should  not  have  been 
to  set  aside  the  Judge's  order,  instead  of  the  capias.] 

Theobald,  contra.  The  same  object  would  be  attained  by  the  one  course  as  by 
the  othei'.  The  words  of  the  6th  section  are,  "  That  it  shall  be  lawful  for  any  person 
arrested  upon  any  such  writ  of  capias,  to  apply  to  a  Judge  or  to  the  Court  for  an 
order  or  rule  calling  on  the  plaintiti'  to  shew  cause  why  the  person  arrested  should  not 
be  discharged  out  of  custody  :  and  that  it  should  be  lawful  foi-  such  Court  or  Judge 
to  make  absolute  or  discharge  such  rule  or  order,"  &c.  As  the  defendant  has  given 
a  liail-bond,  he  is  constructively  in  the  custody  of  his  bail. 

Lord  Abinger,  C.  B.  If  we  were  to  set  aside  the  capias,  we  should  make  the 
sheriff"  a  trespasser.  In  cases  of  this  nature,  the  application  should  be  to  set  aside  the 
Judge's  order. 

Alderson,  B.  It  is  of  great  importance  that  the  application  should  be  to  set 
aside  the  Judge's  order,  as  otherwise  the  party  may  be  misled. 

Kule  discharged. 

[425]  Putney  r.  Thing  AND  Others.  Exch.  of  Pleas.  1839.— Semble,  that  a  party 
is  entitled  to  the  protection  of  the  Interpleader  Act,  though  the  adverse  claim  be 
of  an  equitable  as  well  as  a  legal  nature. 

[S.  0.  7  DowL  P.  C.  81 ;  8  L.  J.  Ex.  271  ;  3  Jur.  872.] 

This  was  an  application  by  the  sheriff  under  the  Interpleader  Act,  1  &  2  Will.  4, 
c.  58,  s.  6.  It  appeared  that  a  levy  having  been  made  on  the  goods  of  the  defendants, 
four  notices  of  claims  were  served  on  the  sheriff',  two  of  which  were  unimportant ;  a 
third  was  by  the  landlord  for  51.  rent ;  and  the  fourth  was  by  the  personal  representa- 
tives of  one  Mrs.  Edmonds,  and  arose  in  the  following  manner : — The  property  in 
question  had  been  originally,  on  the  marriage  of  a  person  of  the  name  of  Edmonds, 
conveyed  to  trustees  to  the  use  of  and  in  trust  for  his  wife  for  life,  and  after  her 
decease,  to  the  use  of  and  in  trust  for  the  now  claimants,  the  four  daughters  of 
Mrs.  Edmonds,  one  of  whom  was  the  wife  of  the  defendant  Tring,  who  was  in  posses- 
sion of  the  whole  property.  On  the  marriage  of  Tring,  the  undivided  fourth  to  which 
his  wife  would  become  entitled  by  the  death  of  Mrs.  Edmonds  (who  was  then  living), 
was  settled  to  her  sole  and  separate  use.     The  property,  however,  was  mere  personalty. 

Whuteley,  for  the  execution  creditor.  It  has  been  expressly  decided  that  a  sheriff 
is  not  entitled,  under  this  act,  to  apply  to  the  Court  for  protection  on  account  for  a 
landlord's  claim  for  rent:  Clarke  v.  Lord  (2  Dowl.  P.  C.  55),  Haythorn  v.  Bush  (2  C. 
iV  M.  689).  Then,  with  respect  to  the  other  parties,  their  claim  is  entirely  of  an 
equitable  nature  :  the  sheriff  is  only  entitled  to  be  relieved  in  this  summary  way  when 
he  could  not  sell  the  goods  without  subjecting  himself  to  an  action  at  law.  In 
Holmes  v.  Mentze  (4  Ad.  &  Ell.  127  ;  5  Nev.  &  M.  563),  where  a  claim  was  made  by  a 
party  who  stated  himself  to  be  the  defendant's  partner,  and  that,  on  the  settlement  of 
their  accounts,  a  large  balance  would  be  due  to  him  from  the  defendants,  it  was  [426] 
held  that  the  sheriff  ought  to  sell  the  defendant's  interest  in  the  property,— thus 
making  the  purchaser  and  the  claimant  tenants  in  common, — and  that  the  accounts 
should  be  adjusted  afterwards  between  them.  And  in  Sturgess  v.  Claude  (1  Dowl. 
P.  C.  505),  Patteson,  J.,  says,  "  I  do  not  think  the  act  applies  to  claims  set  up  in  conse- 
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quence  of  proceedings  in  equity."  [Alderson,  B.  A  party  may  set  up  as  a  legal 
claim  what  is  in  reality  only  an  equitable  one.  The  sheriff  would  in  that  case  he 
exposed  to  an  action,  and  ought  to  l)e  pi-otected.]  As  to  one  fourth  of  the  property, 
the  claim  of  the  e.xecution  creditor  cannot  be  disputed,  for  the  settlement  on  the 
marriage  of  Mrs.  Tring  was  inoperative,  as  the  property  was  only  personalty',  and 
consequently  her  fourth  share  became  the  property  of  her  husband,  and  liable  to 
his  debts. 

Alderson,  B.  I  entertain  great  doubt  whether  the  principle  laid  down  in 
Stiirrje.is  v.  Claude  be  a  correct  one.  The  act  speaks  of  a  party  "  having  no  means  of 
relieving  himself  from  certain  adverse  claims  but  b\'  a  suit  in  equitj',  usually  called  a 
bill  of  interpleader,"  and  then  goes  on  to  give  power  to  the  courts  of  law  to  administer 
relief  in  a  more  summary  way,  without  compelling  him  to  have  resource  to  pro- 
ceedings in  equity.  Now,  I  take  it,  a  bill  of  interpleader  may  be  filed  where  one  of 
the  claims  is  of  a  legal  and  the  other  of  an  equitable  nature.  Suppose,  for 
instance,  the  property  of  a  cestui  que  trust  were  to  be  seized  by  a  third  party 
whilst  in  the  hands  of  his  trustee,  could  it  be  said  that  the  cestui  qui  trust  would  be 
without  remedy  \ 

No  decision  was  given,  the  rule  being  enlarged  to  chambers,  to  allow  the  parties 
to  come  to  some  arrangement. 


[427]  Duckworth  v.  Harrison.  Exeh.  of  Pleas.  1839. — The  declaration  on  an 
agreemeTit  of  reference,  stated  that  the  costs  of  the  reference  and  the  award  were 
to  abide  the  event  At  the  trial,  however,  it  appeared  that  the  agreement  also 
provided  for  the  costs  of  making  the  agreement  a  rule  of  Court : — Held,  first, 
that  this  was  a  variance ;  secondly,  that  it  was  a  variance  which  might  be 
amended  under  3  &  4  Will.  4,  c.  42,  s.  23. 

[S.  C.  7  Dowl.  P.  C.  463 ;  S  L.  J.  Ex.  266.] 

This  was  an  action  upon  an  agreement  of  reference.  The  agreement,  as  set  out  in 
the  declaration  (see  ante,  vol.  4,  p.  432),  stated  that  the  costs  of  the  reference  and 
award  should  abide  the  event  of  the  award.  At  the  trial  before  Parke,  B.,  at  the  last 
Liverpool  Assizes,  the  plaintirt'  proved  an  agreement  of  reference,  by  which  the  costs 
of  the  reference  and  awaid,  and  also  the  costs  of  making  the  agreement  a  i-ule  of 
Court,  were  to  abide  the  event  of  the  award,  and  in  which  there  was  a  provision  for 
making  the  submission  a  rule  of  Court.  The  submission  under  this  agreement  not 
having  been  pioperly  enlarged,  the  plaintiff  proved  attendances  by  the  defendant  and 
his  attorney  on  the  arbitrators,  aftei'  knowledge  by  the  defendant  of  the  mistake  ;  and 
he  relied  on  the  agreement  arising  from  his  proceeding  with  the  reference  with  such 
knowledge,  as  being  a  new  submission,  incorporating  the  terms  of  the  former  one.  It 
was  objected  for  the  defendant,  that  the  declaration  should  have  contained  the  whole 
of  the  agreement  contained  in  the  original  submission  ;  and  that  there  was  a  variance, 
as  the  declaration  did  not  state  either  an  agreement  to  make  the  submission  a  rule  of 
Court,  or  that  the  costs  of  the  original  agreement  should  abide  the  event  of  the  award. 
The  learned  Judge  overruled  the  first  objection,  on  the  ground  that  so  much  only  of 
the  fiist  agreement  as  was  applicable  to  the  case  of  a  parol  submission  was  incorpoi'ated 
in  the  now  submission  by  paiol,  and  that  an  agreement  in  writing  was  now  necessary 
in  order  to  make  a  submission  a  rule  of  Court.  As  to  the  second  objection,  he  pro- 
posed to  amend  the  record,  but  entertained  some  doubt  whether  he  ought  to  do  so  in 
a  ca.se  where  a  demurrer  had  been  argued,  [428]  the  argument  upon  which,  it  was 
objected,  would  have  been  affected,  if  the  record  had  then  stood  as  it  was  now  pro- 
])osed  to  alter  it.  His  Lordship  then  directed  a  verdict  for  the  plaintiff,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit,  and  saving  the  question  as  to  the  propriety 
of  amending  for  the  consideration  of  the  Court. 

Crompton  having  obtained  a  rule  according!}', 

Warren  shewed  cause.  First,  this  was  no  variance  ;  but  secondly,  if  it  was,  it  was 
a  matter  which  a  judge  or  the  Court  had  power  to  amend  ;  thirdly,  this  amendment 
could  not  affect  the  decision  upon  the  demurrer.  [Parke,  B.  The  introduction  of  the 
jjrovision  as  to  the  costs  of  the  agreement  would  have  made  an  end  of  Mr.  Cromplon's 
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argument  on  the  demurrer.  The  rule  laid  down  in  Duclcworth  v.  Harrison  might  be 
qiiestioned  in  a  Court  of  Error.  Alderson,  B.  Look  at  the  23rd  section  of  the 
Amendment  Act,  3  &  4  Will.  4,  c.  42;  it  gives  the  judge  power  to  cause  the  record 
in  any  matter  in  which  parties  cannot  have  been  prejudiced  in  the  conduct  of  his 
action  or  defence,  to  be  forthwith  amended.]     The  Court  then  called  on 

Crompton,  contra.  There  can  be  no  doubt  that  this  is  a  variance.  If  the  case 
had  stood  on  the  general  issue,  it  would  have  been  properly  amended  ;  but  as  a  matter 
of  discretion  the  Court  will  not  interfere  with  the  subject's  merit  to  a  writ  of  error. 
[Alderson,  B.  The  difficulty  with  you  is  as  to  prejudicing  the  writ  of  error ;  but  the 
act  has  nothing  to  do  with  the  writ  of  error.]  Here  the  defendant  had  been  pre- 
judiced by  having  been  led  into  the  demurrer.  [Alderson,  B.  How  prejudiced  by 
having  had  the  chance  of  a  judgment  on  a  demurrer?]  The  legal  merits  are  aflected 
by  the  amendment :  and  if  it  may  have  prejudiced  them,  it  is  sufficient.  [Alderson,  B. 
The  words  are,  "prejudiced  in  the  conduct  of  his  action;"  that  means  at  the  [429] 
trial  at  Nisi  Prius.  Parke,  B.  You  appear  to  contend  that  it  is  the  conduct  of  the 
party  in  pleading  or  any  other  matter.  Alderson,  B.  If  you  waive  your  objection, 
you  preserve  your  writ  of  error  untouched.  The  word  "  merits  "  means  such  as  you 
require  in  an  affidavit  of  merits.]  It  is  always  dangerous  to  amend  at  Nisi  Prius  in 
cases  where  a  demurrer  has  been  argued. 

P.\RKE,  B.  The  first  question  is,  is  this  a  variance  ?  and  we  think  it  is,  and  that 
such  variance  would  be  fatal  unless  we  have  the  power  of  amendment.  The  parties 
incorporated  into  the  new  agreement  the  terms  of  the  old  submission.  It  seems  to 
me  that  this  is  a  case  in  which  we  should  amend  ;  except  for  the  demurrer,  there  could 
have  been  no  doubt  of  it.  In  order  to  see  whether  that  affects  the  case,  we  must  look 
to  the  terms  of  the  act  of  Parliament.  The  23rd  section  enacts,  "  that  it  shall  be 
lawful  for  any  Court  of  Record,  holding  plea  in  civil  actions,  and  any  judge  sitting 
at  Nisi  Prius,  (if  such  Court  or  such  judge  shall  see  fit  so  to  do),  to  cause  the  record, 
writ,  or  document  on  which  anj'  trial  may  be  pending,  before  any  such  court  or  judge 
in  any  civil  action,  or  in  any  information  in  the  nature  of  a  quo  warranto,  or  proceeding 
on  a  mandamus,  when  any  variance  shall  appear  between  the  proof  and  the  recital,  or 
setting  forth  on  the  record,  writ,  or  document  on  which  the  trial  is  proceeding,  of  any 
contract,  custom,  piescription,  name,  or  other  matter,  in  any  particular  or  particulars, 
in  the  judgment  of  such  Court  or  judge,  not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite  party  cannot  have  been  prejudiced  in  the  conduct  of  his  action, 
prosecution,  or  defence,  to  be  forthwith  amended,"  &c.  It  is  a  condition  precedent 
that  the  matter  should  not  be  material  to  the  merits  of  the  case,  nor  the  opposite 
party  prejudiced  in  his  defence.  Now  what  is  the  meaning  of  the  term  defence?  If 
it  meant  the  de-[430]-fence  of  the  action  generally,  there  would  be  some  weight  in 
Mr.  Crompton's  argument ;  but  in  order  to  ascertain  its  right  meaning,  we  must  look 
at  the  context,  and  then  it  will  be  clear  that  it  means  the  defence  at  Nisi  Prius.  The 
alternative  given  to  the  judge  to  postpone  the  trial  shews  this  is  its  meaning.  Then 
is  this  a  matter  material  to  the  merits  of  the  case  1  I  think  not.  Is  it  a  matter  which 
can  prejudice  the  opposite  party  in  the  conduct  of  his  defence  at  Nisi  Prius?  I  think 
certainly  not.  If  there  had  been  no  demurrer,  the  proper  course  would  have  been 
to  have  allowed  the  amendment  on  payment  of  the  costs  of  the  amendment  and  the 
application.  The  only  question  is  as  to  the  terms  upon  which  it  ought  now  to  be 
done.  As  that  is  a  matter  of  equity,  we  must  not  deprive  the  defendant  of  any 
benefit  which  he  may  have  had  :  therefore  he  must  be  paid  the  costs  of  coming  here. 
The  rule  will  therefore  be  discharged  upon  payment  by  the  plaintiff  of  the  costs  of 
the  amendment  and  of  this  application  ;  or  if  Mi'.  Crompton  should  not  choose  to  have 
the  amendment,  the  record  may  remain  in  its  present  state,  and  he  may  have  his  writ 
of  error. 

Rule  accordingly. 


Chipp  v.  Harris.  Exch.  of  Pleas.  1839.— The  1  &  2  Viet.  c.  110,  s.  9,  requiring 
the  presence  of  an  attorney  on  behalf  of  a  defendant  executing  a  cognovit  or 
warrant  of  attorney,  does  not  apply  where  the  defendant  is  himself  an  attorney.— 
The  provision  in  the  statute  is  for  the  benefit  of  the  defendant  only  ;  and  there- 
fore a  third  party,  who  may  be  prejudiced  by  a  judgment  against  his  debtor, 
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cannot  object  that  no  attorney  attested  the  execution  of  the  warrant  of  attorney 
ou  which  such  judgment  is  founded. 

[S.  C.  9  L.  J.  Ex.  64.] 

E.  V.  Richards  had  obtained  a  rule  to  shew  cause  why  the  warrant  of  attorney 
given  by  the  defendant,  and  the  judgment  and  execution  thereon,  should  not  be  set 
aside  with  costs,  on  the  ground  that  the  warrant  of  attorney  was  executed  without  the 
piesence  of  an  attorney  to  attest  the  execution  on  behalf  of  the  defend-[431]-ant. 
The  application  was  made  at  the  instance  of  a  third  party,  who  claimed  under  another 
judgment  and  execution  against  the  defendant. 

Jervis  shewed  cause,  upon  an  affidavit  which  stated  that  the  defendant  Harris  was 
himself  an  attorney  ;  and  he  therefore  contended,  that  the  warrant  of  attorney  was 
not  avoided  by  the  want  of  another  attorne_v's  attendance  on  his  behalf.  He  argued, 
that  the  provision  in  the  9th  section  of  the  1  &  2  Viet.  c.  110,  was  but  a  re-enactment 
of  the  pre-existing  rule  of  the  Court  ;  and  that  the  10th  section  did  not  carry  the 
intent  further.  He  referred  to  the  case  of  IFallon  v.  Stanton  (Barnes,  37).  Secondly, 
he  contended,  that  the  provision  in  the  statute  was  for  the  benefit  of  the  defendant 
himself  only,  and  that  it  was  not  competent  to  a  third  party,  even  although  he  might 
be  prejudiced  by  a  judgment  against  his  debtor,  to  object  that  no  attorney  attested 
the  execution  of  the  warrant  of  attorney  upon  which  such  judgment  was  founded. 

Richards,  contra,  admitted  that  he  had  been  answered  as  to  the  latter  ground. 
On  the  former,  he  contended  that  the  words  of  the  act  were  plain  and  imperative  ; 
that  if  there  was  any  difficult}'  on  the  9th  section  taken  by  itself,  the  intention  of 
the  legislature  was  clearly  indicated  by  reference  to  the  10th,  by  which  it  is  enacted 
that  a  warrant  of  attornej'  "  shall  not  be  rendered  valid  by  proof  that  the  person 
executing  the  same  did  in  fact  understand  the  nature  and  effect  of  it."  That  section 
would  apply  to  the  case  of  an  attorney  as  well  as  any  other  person.  Xo  such  pro- 
vision as  this  was  to  be  found  in  the  rule  of  Court. 

Lord  Aeixger,  C.  B.  The  object  of  the  statute,  as  well  as  of  the  rule,  was  the 
protection  of  the  debtor :  but,  [432]  as  Harris  was  himself  an  attorney,  it  appears  to 
me  that  the  act  does  not  apply  to  such  a  case.  The  second  ground  also  fails.  This 
is  not  an  application  on  behalf  of  Harris  himself,  but  of  a  third  partv  :  and  I  think 
on  that  ground  also  the  case  is  not  within  the  intention  of  the  act  of  Parliament. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


Harris  and  Another,  Assignees  of  Carter  v.  Loyd,  Esq.  Exch.  of  Pleas.  1839. — 
C,  a  trader,  on  the  .5th  of  June,  1838,  assigned  his  effects  in  trust  for  the  benefit 
of  creditors.  On  the  same  day  (but  before  the  execution  of  the  assignment)  a 
fi.  fa.  against  C.  was  delivered  to  the  sheriff"s  agent  in  London,  under  which  a 
sheriff's  officer  levied  upon  his  goods  on  the  Gth.  The  trustees  under  the  assign- 
ment paid  him  the  amount  of  the  lev\^  under  protest,  and  he  withdrew  from 
possession.  It  afterwards  appeared  that  C.  had  committed  an  act  of  bankruptcy 
on  the  2ud  of  June,  upon  which  a  fiat  issued  on  the  18th  : — Held,  that  the 
trustees  could  not  recover  back  from  the  sheriff  the  money  so  paid  by  them  to 
the  officer,  as  having  been  paid  under  a  mistake  of  fact. 

[S.  C.  8  L.  J.  Ex.  279.] 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit.  At  the  trial  before 
Lord  iJenman,  C.  J.,  at  the  last  AVai-wick  Assizes,  the  plainlitfs,  who  sued  as  assignees 
of  Carter  under  a  trust-deed  for  the  benefit  of  creditors,  sought  to  i-ecover  from  the 
defendant,  the  sheriff  of  the  county  of  Warwick,  the  sum  of  .571.,  being  the  amount  of 
an  execution  levied  on  the  goods  of  Carter.  It  appeared  that  the  assignment  to  the 
plaintiffs  was  executed  on  the  5th  June,  1838.  On  the  same  day,  but  before  the 
execution  of  the  assignment,  a  writ  of  fi.  fa.  against  the  goods  of  Carter  was  delivered 
to  the  sherifl''s  agent  in  London,  and  a  warrant  granted  thereon,  under  which  the 
officer  took  possession  on  the  Gth.  The  plaintiffs,  in, order  to  release  the  goods,  paid 
the  officer  the  amount  of  the  levy,  under  protest,  and  he  thereupon  withdrew  from 
possession.     It  subsequently  turned  out  that  Carter  had  committed  an  act  of  bank- 
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ruptcy  on  the  2nd  of  June,  on  which  a  fiat  issued  on  the  ISth,  and  the  plaititifl's  there- 
upon brought  [433]  this  action  to  recover  back  the  money  so  paiii  to  the  sheriff's 
officer,  as  having  been  paid  under  a  mistake  of  fact,  they  not  having  at  the  time  had 
any  knowledge  of  the  act  of  bankruptcy.  The  Lord  Chief  Justice  was  of  opinion  that 
this  was  not  such  a  mistake  of  fact  as  entitled  the  plaintiffs  to  recover  back  the 
money,  and  accordingly  directed  a  nonsuit,  but  gave  leave  to  the  plaintiff's  to  move  to 
enter  a  verdict  for  571. 

In  Easter  Term,  Balguy  obtained  a  rule  nisi  accordingly,  against  which 
Humfrey  and  Hayes  now  shewed  cause.  The  plaintiff's  are  not  entitled  to 
recover  in  this  action.  The  goods  were  bound  bv  the  fi.  fa.  from  the  time  of  its 
delivery  to  the  sheriff',  which  was  antecedent  to  the  execution  of  the  assignment,  and 
thereby  any  subsequent  transfer  of  the  goods,  except  for  valuable  consideration  in 
market  overt,  was  invalidated.  The  plaintiff's  were  mei'e  strangers  ;  the  goods  never 
belonged  to  them  by  reason  of  any  relation  from  the  hat  to  the  act  of  bankruptcy  : 
but  by  the  pa_vment  of  this  money  they  obtained  possession  of  the  goods,  and  kept 
them  until  the  fiat  issued.  At  the  time  of  the  seizuie,  the  plaintiff's  had  the  option 
either  to  suff'er  the  sheritt'  to  sell  the  goods  or  to  pay  him  the  amount  of  the  levy  that 
he  might  withdraw.  They  voluntarily  cho.se  to  do  the  latter.  Nor  was  the  money 
paid  by  them  under  any  mistake  of  fact.  It  does  not  appear  that  in  point  of  fact  they 
did  not  know  of  an  act  of  bankruptcy  having  been  committed  :  indeed,  the  assignment 
to  the  plaintiffs  themselves  appears  to  have  been  one.  They  did  not  indeed  know  that 
a  fiat  would  afterwards  be  issued  upon  such  act  of  bankruptcy  ;  but  ignorance  of  a  future 
event  is  very  different  from  mistake  of  fact.  [Alderson,  B.  iVIistake  of  fact  is  where  the 
party  takes  the  fact  to  be  one  way,  but  it  turns  out  to  be  the  other.]  The  moment  the 
money  was  [434]  paid  into  the  hands  of  the  sheriff",  it  became  money  had  and  received 
to  the  use  of  the  execution  creditor  :  Modaiul  v.  Fdlatt  (8  B.  &  C.  722  ;  2  Man.  &  \i.  41 1). 
Could  this  action  have  been  brought  immediately  after  the  payment?  there  was  clearly 
no  mistake  then.  And  when  received,  it  became  the  duty  of  the  sheriff  to  paj'  it  over 
to  the  execution  creditor,  which  it  must  be  assumed  that  he  did  ;  the  plaintiffs  there- 
fore cannot  be  entitled  to  sue  him  for  money  had  and  received,  because  the  parties 
cannot  be  placed  in  statu  quo  :  Hvnt  x.  Silk  (5  East,  449),  Atlee  v.  Backhouse  (.3  M.  &  W. 
633).  The  plaintiff's  rely  on  the  doctrine  of  relation  ;  but  if  it  applies  as  against  the 
defendant,  so  does  it  equally  as  against  the  plaintiff's.  Besides,  non  constat  that  the 
fiat  would  have  issued  if  the  goods  had  been  removed  by  the  sheriff.  Suppose  the 
sheriff'  had  applied  under  the  Interpleader  Act,  and  the  Court  had  directed  an  issue, 
and  the  plaintiff's  had  brought  the  money  into  Court  to  abide  the  event,  they  clearly 
could  not  have  got  it  out  of  court,  on  its  afterwards  turning  out  that  the  goods 
belonged  to  the  assignees  in  bankruptcy  by  relation.  Bucker  v.  Booth  (Moo.  &  M.  5 1 8) 
was  a  much  stronger  case  than  the  present.  There  the  goods  of  the  debtor  were 
discharged  from  an  execution,  by  payment  of  the  levy  money  by  a  creditor,  after  a 
docket  struck  against  the  debtor  ;  and  it  was  held  that  the  assignees  subsequently 
chosen  could  not,  by  repaying  the  money,  maintain  an  action  for  money  had  and 
received  against  the  sheriff,  because  it  was  no  longer  the  bankrupt's  money,  but  that 
of  the  execution  creditor. 

Balguy  and  Flood,  contra.  The  mistake  of  fact,  which  entitles  the  plaintiffs  to 
maintain  this  action,  was  this :  that  when  they  paid  the  money  to  the  sheriff"s  officer, 
they  supposed  that  no  act  of  bankruptcy  had  been  com-[435]-mitted  ;  but  that  the 
goods  then  belonged  to  them  as  trustees  under  the  assignment.  It  is  said  the  assign- 
ment itself  would  be  an  act  of  bankruptcy  ;  if  it  were  so,  that  would  be  a  mistake  of 
law  :  but  there  might  be  no  good  petitioning  creditor's  debt  to  support  a  fiat.  Xo 
doubt,  the  assignees  under  the  fiat  could  not  maintain  this  action,  because  the  money 
was  never  theirs  nor  the  bankrupt's.  But  if  the  sheriff  had  sold,  he  would  have  been 
liable  to  the  assignees  in  bankruptcy  :  Btdme  v.  Hutton  (1  C.  &  M.  262  ;  3  M.  &  Scott,  1  ; 
9  Bing.  471  ;  2  Tyr.  620),  Garland  v.  Carlisle  (4  Scott,  587;  3  M.  &  W.  152).  By 
this  payment,  the  plaintiff's  prevented  him  from  doing  so.  [.Alderson,  B.  How  did 
it  appear  that  the  plaintifis  did  not  know  of  the  act  of  bankruptcy  on  the  2nd  of 
June  1  It  was  for  you  to  make  out  the  mistake.]  The  money  was  paid  by  them  as 
trustees,  under  protest,  and  clearly  on  the  supposition  that  they  were  entitled  under 
the  assignment.  [Lord  Abinger,  C.  B.  They  paid  their  money  because  they  thought 
their  assignment  was  good,  and  now  they  seek  to  recover  it  back  because  they  find  it 
is  bad.]     If  the  sheriff  was  a  wrong-doer,  and  had  no  right  to  receive  the  money,  his 
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payment  of  it  over  to  the  execution  creditor  would  not  make  him  the  less  liable : 
Vaung  v.  Mimhall  (8  Bing.  43  ;  1  M.  &  Scott,  110). 

But  it  may  be  doubted  whether  the  delivery  of  a  wi'it  to  the  sheriff's  agent  in 
town  is,  for  the  purpose  of  binding  the  goods,  the  same  as  a  delivery  to  the  sherift"  or 
under-sheritf.  In  the  Statute  of  Frauds,  the  under  sheriff  is  specifically  mentioned, 
and  is  to  indorse  on  the  writ  the  time  when  he  receives  it.  There  is  no  such  direction 
in  the  3  &  4  Will.  4,  c.  42,  s.  20. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  plaintiffs  appear  to  have  [436]  been  mere  volunteers.  Suppose  the  friends  of  the 
debtor  had  paid  the  money,  and  the  possession  of  the  goods  had  been  thereupon 
delivered  back  to  him  ;  could  they  have  recovered  it  back,  upon  its  afterwards  turning 
out  that  he  had  previou.sly  committed  an  act  of  bankruptcy^  The  plaintiffs  claim 
under  a  deed  of  assignment,  and  pay  the  money,  supposing  that  under  it  they  have  a 
right  to  the  goods :  in  that  they  are  mistaken.  But  the  goods  were  liable  to  seizure  ; 
the  property  in  them  was  not  indeed  divested  by  the  writ,  and  the  trustees  might 
take  them,  but  only  subject  to  the  right  of  the  execution  creditor.  Then  it  is  said 
the  delivery  of  the  writ  was  not  to  the  sheriff',  but  only  to  his  agent  in  London  ;  I 
think  that  makes  no  difference  whatever.  The  short  answer,  however,  to  the  action  is, 
that  the  money  was  not  paid  under  a  mistake  of  fact,  but  upon  a  speculation,  the 
failure  of  which  cannot  entitle  the  plaintiffs  to  recover  it  back. 

Alderson,  B.  This  is  money  paid,  not  under  a  mistake,  but  under  a  bargain. 
True,  it  turns  out  to  be  a  bad  bargain  ;  but  that  will  not  affect  its  validity.  But 
further,  the  money  is  paid  to  the  sheriff'  for  the  purpose  of  being  paid  over  to  the 
execution  creditor,  subject  only  to  the  plaintiffs'  supposed  right  under  the  deed.  By 
the  delivery  of  the  writ  to  the  sheriff  the  goods  are  bound,  and  the  property  in  them 
cannot  afterwards  be  transferred  by  the  debtor,  except  subject  to  the  interest  of  the 
execution  creditor.  There  can  be  no  doubt  that  the  delivery  to  the  deputy  in  London 
is  a  delivery  to  the  sheriff;  the  deputv'  is  appointed  for  that  very  purpose.  The 
plaintiffs  were  wrong,  and  the  sheriff'  right,  at  the  time  of  the  payment,  and  it  was  the 
dutj'  of  the  sheriff"  to  pay  over  the  money  to  the  execution  creditor.  Can  it  be  argued, 
that  after  such  pavment  over,  he  can  be  compelled  to  refund  it  I  I  [437]  think  not. 
I  am  of  opinion,  therefore,  that  the  rule  ought  to  be  discharged. 

GURXEY,  B.,  and  Maule,  B.,  concurred. 

Rule  discharged. 

Hudson  v.  Nicholson.  Exch.  of  Pleas.  1839. — When  the  declaration  states  a 
wrong  which  is  the  subject  of  an  action  of  trespass,  it  is  a  good  count  in  trespass 
after  verdict,  although  it  contains  no  allegation  of  vi  et  armis,  and  is,  in  point 
of  form,  framed  in  case  for  the  consequential  injury. 

[S.  C.  9  L.  J.  E.x.  71.] 

The  declaration  stated,  that  the  plaintitf,  before  and  at  the  time  of  the  committing 
of  the  giievance  by  the  defendants,  as  hereinafter  mentioned,  was  and  from  thence 
hitherto  hath  been  and  still  is  lawfully  possessed  of  a  certain  close,  situate  in  the  city 
of  London,  and  the  defendants,  during  the  time  aforesaid,  and  at  the  time  of  the 
committing  of  the  said  grievance,  were  and  still  are  possessed  of  a  certain  building 
and  premises  near  to  and  adjoining  thereto.  Yet  the  defendants,  well  knowing  the 
pieraises,  but  contriving  and  wrongfully  and  unjustly  intending  to  injure  the  plaintiff, 
aiicl  deprive  him  of  the  use,  benefit,  and  enjoyment  of  the  said  close,  and  to  annoy 
and  incommode  him  in  the  use,  possession,  and  enjoyment  of  the  same,  to  wit,  on 
iVc,  and  on  divers  other  days  and  times  afterwards  and  before  the  commencement  of 
this  suit,  wrongfullv  and  injuriously  kept  ami  continued,  and  caused  to  be  kept  and 
contiimed,  for  a  long  and  unreasonable  time,  to  wit,  from  thence  hitherto,  in  and 
upon  and  over  the  said  close  of  the  plaintiff',  divers,  to  wit,  nine  shores  and  nine 
timbers,  befoie  then,  and  before  the  plaintiff  became  possessed  of  the  said  close  as 
aforesaid,  by  the  defendants  and  others  whose  names  to  the  plaintiff  arc  unknown, 
wrongfully  and  injuriously  put,  placed,  fixed,  and  erected  in,  upon,  and  over  the  said 
close  of  the  said  plaintiff;  and  the  defendants  so  kept  and  continued  the  said  shores 
and  timbers  in,  upon,  and  over  the  said  close,  although  they  [438]  were,  to  wit,  on 
the  day  and  year  first  aforesaid,  requested  by  the  plaintiff  to  remove,  take,  and  carry 
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away  the  same  from  and  off  the  said  close.  By  means  of  which  premises,  and  by 
reason  also  of  the  plaintiff  being  unable  to  remove  and  take  away  the  said  shores  and 
timbers  without  causing  the  said  building  and  premises  of  the  defendants  to  tumble 
and  fall,  the  plaintiff  has  been  deprived  of  the  use  and  enjoyment  of  his  said  close, 
and  also  thereby  the  plaintifi'  hath  been  and  still  is  hindered  and  prevented  from, 
building  and  erecting  a  certain  dwelling-house,  buildings,  and  premises  on  the  said 
close,  which  he  intended  to  do  and  otherwise  would  have  done,  and  thereby  the 
plaintiff  hath  lost  and  been  deprived  of  all  the  benefits,  rents,  profits,  and  advantages 
he  would  have  derived  and  acquired  from  the  said  dwelling-house  and  premises,  had 
the  same  been  built  and  erected  as  aforesaid.  And  also  by  means  of  the  premises  the 
plaintiff  hath  been  hindered  and  prevented  from  perfecting,  fulfilling,  and  carrying 
into  force  and  effect  a  certain  contract  and  agreement  which  he,  to  wit,  on  &c.,  made 
and  entered  into  with  one  G.  H.  for  the  building  and  erecting  of  the  said  dwelling- 
house,  buildings,  and  erections  so  by  him  intended  to  have  been  built  and  erected  as 
aforesaid,  on  his  said  close,  at  a  certain  time  before  the  commencement  of  this  suit 
elapsed,  and  whereby  the  plaintiff  hath  become  liable  in  damages  to  the  said  G.  H. 
for  his  the  plaintiff's  non-perfoimance  of  that  contiact  and  agreement,  and  hath  lost 
and  been  deprived  of  all  the  benefits  and  advantages  he  the  plaintiff  would  have 
derived  and  acquired  from  the  completion  and  fulfilment  of  the  same,  and  thereby 
also  the  plaintiff  hath  lost  and  lieen  deprived  of  the  use  of  divers  plans  and  specifica- 
tions for  the  building  and  erecting  of  the  said  dwelling-house,  buildings,  and  erections, 
and  the  expenses  by  him  incurred  thereon,  amounting,  to  wit,  to  501.,  have  been  lost 
and  thrown  away  and  rendered  useless  by  reason  of  the  premises  aforesaid,  and  the 
plaintiff  hath  been  and  is,  by  [439]  means  of  the  premises,  otherwise  much  injured 
and  damnified. 

Pleas,  first,  not  guilty  ;  and  two  other  special  pleas  of  license. 
At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  last  Hilary 
Term,  the  juiy  found  a  verdict  for  the  plaintiff. 

In  Easter  Term,  Sir  F.  Pollock  obtained  a  rule  to  shew  cause  whv  the  judgment 
should  not  be  arrested,  on  two  grounds  :  fiist,  that  the  action  was  not  maintainable, 
because  the  facts  stated  in  the  declaration  were  committed  before  the  plaintiff  became 
possessed  of  the  premises,  and  the  right  of  action  was  wholly  vested  in  the  plaintiff's 
predecessor,  and  could  not  be  assigned  ;  secondly,  that  the  action  should  have  been 
trespass  and  not  case. 

Thesiger  and  Rawlinson  shewed  cause.  The  facts  stated  on  the  face  of  the 
declaration  clearly  disclose  a  sufhcient  cause  of  action  ;  and  case  was  the  correct  form 
of  it.  This  rule  appears  to  have  been  obtained  on  the  supposition  that  the  action 
was  brought  for  not  removing  the  shores  and  timbers.  And  the  cases  put  Ijy  Sir  F. 
Pollock,  in  moving  for  this  rule,  shew  that  such  was  his  view  ;  such  as  where  a  man 
builds  a  wall  on  another's  land,  or  shoots  a  load  of  rubbish  on  to  another  man's  tulip- 
bed, — no  action  can  be  maintained  by  a  purchaser  who  comes  in  subsequently  to  the 
commission  of  the  injury.  It  is  true  that  a  chose  in  action  is  not  assignable,  and  the 
same  rule  applies  doubtless  to  injuries  ex  delicto,  either  to  the  person  or  to  real 
property.  The  true  test  is,  whether  the  injury  be  determined  by  the  act  itself,  such 
as  cutting  down  and  carrying  away  a  tree,  knocking  down  a  wall,  &c.  Such  cases 
are  distiuguLshable  from  those  in  which  the  injury  does  not  cease  with  the  act  itself, 
and  where,  in  its  nature,  it  may  be  continuing.  Thus,  it  is  stated  in  Com.  Dig., 
Action  on  the  Case  for  Nuisance  (B.),  that,  for  nuisance  created  in  the  lifetime  of 
[440]  the  testator,  and  continued  afterwards,  the  devisee  shall  have  his  action.  And 
in  -^ome  v.  Banvish  (Cro.  Jac.  231),  Westhoume  v.  Monlaunt  (Cro.  Eliz.  191),  and 
Beswkk  v.  Hill  (Cro.  Eliz.  402),  the  same  doctrine  is  laid  down.  Here  the  charge 
is  for  wrongfully  keeping  and  continuing,  and  causing  to  be  kept  and  continued,  the 
timber,  &c.  And  after  verdict,  when  any  intendment  is  to  be  made  in  support  of  the 
declaration,  the  Court  will  intend  that  such  act  was  proved.  [Lord  Abinger,  C.  B. 
Then,  if  such  act  be  proved,  should  not  the  form  of  action  have  been  trespass  1]  It 
is  submitted  not :  at  all  events  case  is  sufficient  Lord  Ellenborough,  in  Laurence  v. 
Obce  (1  Stark.  N.  P.  R.  22),  which  was  an  action  for  driving  holdfasts  into  the  plain- 
tiff's wall,  the  plaintiff  having  recovered  once  for  the  trespass, — inclined  to  the  opinion 
that  case  was  the  proper  form  of  action  for  the  continuance.  At  all  events,  the 
trespass  may  be  waived,  and  case  maintained  for  the  continuance  of  the  injury. 
Some  of  the  oldest,  as  well  as  the  later  authorities,  shew  that  the  actions  are  con- 
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current.  It  was  conceded  in  Hurler  v.  Bvrkheck  (3  Burr.  1556),  that  both  actions, 
viz.  trespass  and  case,  may  lie,  where  there  is  both  an  immediate  and  also  a  conse- 
quential injury  done.  And  in  accordance  with  this,  Holroyd,  J.,  in  delivering  his 
judgment  in  Moreion  v.  Haniern  (4  B.  &  C.  2:i3  :  6  D.  \'  E.  275),  observed,  "In  cases 
where  there  is  no  ground  of  action  except  the  trespass,  perhaps  case  will  not  lie  ;  but 
where  an  actual  damage  has  been  sustained,  the  trespass  may  be  waived,  and  action  is 
maintainable  on  the  special  circumstances  of  the  case,  as  in  /"?'//.<  v.  Giiince"  (1  Sa!k. 
10).  In  that  case,  the  declaration  stated  that  the  plaintifl'  was  master  of  a  ship, 
which  was  laden  with  corn,  and  that  the  defendant  entered  and  seized  the  ship,  and 
detained  it,  per  quod  impeditus  &c.  in  his  voyage.  An  exception  was  taken,  that 
the  action  should  have  been  [441]  trespass  ;  but  it  was  held  well  for  the  special 
damatje,  though  he  might  have  maintained  trespass.  These  cases  are  recognised  bv 
Tindal,  C.  J.',  in  WiUimiu  v.  HoUand  (10  Bing.  112:  3  M.  &  Scott,  540).  [Lord 
Abinger,  C.  b.  All  these  cases  are  such  as  involve  injury  to  personal  chattels ;  and 
no  case  has  ever  yet  gone  the  length  of  deciding,  that  for  trespass  to  land  case  may 
be  sustained  for  the  injury  consequential  on  it.]  The  authorities  cited  lay  it  down 
generally  that  the  trespass  may  be  waived.  But  an  old  case,  in  Roll's  Abr.  10-1, 
Action  s  11  r  Case  (K.)  2,  appears  to  go  that  length  : — "En  action  sur  le  case,  si  le 
plaintiff  declare  que  le  defendant  diruit  et  prostravit  unum  murum  que  divide  le 
mese  del  plaintiff  and  defendant,  et  auxi  divel  les  tiles  del  messuage  del  plaintiff,  per 
quod  le  eau  vient  en  le  messuage  del  plaintiff,  et  rott  le  timber  de  ceo.  Taction  gest, 
car  coment  que  il  puissent  aver  action  de  trespass  pur  diveller  del  tiles,  uncore  cest 
action  gest  auxi,  entant  que  est  allege  que  per  reason  de  ceo  le  timber  del  mese  fuit 
rott."  Lewswi  v.  Kirk  (Cro.  Jac.  266),  Smith  v.  Goodwin  (4  B.  &  Ad.  413  ;  1  N.  &  M. 
371),  and  Branscomb  v.  Briilgeg  (4  B.  &  C.  145  ;  2  1).  &  R.  256),  and  the  dictum  of 
Blackstone,  J.,  in  Scott  v.  Slteppard  (2  AV.  Bl.  S95),  were  also  referred  to  in  support  of 
this  argument.  This  being  a  motion  in  arrest  of  judgment,  every  presumption  will 
be  made  in  favour  of  the  verdict :  every  thing  shall  be  intended  which  the  allegations 
on  the  record  required  to  liave  been  proved.  Lord  Eldon's  observation  in  L)e  Cut^ta 
V.  Clarke  (3  Bos.  &  P.  259)  i.?,  "The  Court  will  infer  almost  anything  after  verdict." 
The  doctrine  was  thus  laid  clown  by  the  Court  in  Hanred  v.  Bunks  (2  Burr.  1114), 
(which  is  recognised  by  Lawrence,  J.,  in  (hjle  v.  Barnes  (8  T.  R.  188)) : — "The  plaintiff 
describes  in  his  declaration  a  fact  which,  as  it  comes  out  at  the  trial,  may  or  may  not 
be  a  proper  strict  trespass  ;  it  might,  at  the  trial,  be  proved  to  be  [442]  either  trespass 
or  case.  If  it  had  been  proved  to  be  trespass  vi  et  armis,  the  plaintiff  in  that  case 
must  have  been  nonsuited.  Before  the  trial,  it  stood  indifferent  whether  it  would 
come  out  to  be  the  one  or  the  other."  As  this  is  a  case  in  which  the  consequential 
damage  may  have  and  is  actually  stated  to  have  accrued,  the  declaration  is  sufficient. 
[Lord  Abinger,  C.  B.  But  this  is  not  a  case  of  consequential  damage  ;  the  action  is 
brought  for  a  clear  continuing  trespass,  with  a  statement  of  special  damage.  Can  the 
Court  intend  that  an  action  on  the  case  can  be  maintained  for  such  an  injury,  without 
confounding  all  the  distinctions  between  the  different  foiras  of  action  ?]  If  the  Court 
are  of  opinion  that  a  clear  act  of  trespass  is  stated  on  the  face  of  the  declaration,  then 
it  is  submitted  that  the  count  is  sustainable  after  verdict,  as  a  good  count  in  trespass. 
On  this  motion,  being  one  in  arrest  of  judgment,  no  objection  will  be  available  to  the 
defendant,  unless  it  be  one  which  he  could  have  supported  in  case  of  general  demurrer. 
The  omission,  therefore,  of  the  words  "  vi  et  .armis,"  &c.,  are  immaterial  after  verdict, 
being  matters  only  of  special  demurrer:  4  Ann.  c.  16.  The  commencement  also, 
"for  that  whereas,"  &c.,  which  can  only  be  taken  advantage  of  on  special  demurrer, 
affords  no  ground  of  objection.  The  rule  as  to  what  is  cured  by  verdict,  is  dearlv 
stated  in  the  notes  to  Stcnnel  v.  //m/'/  (1  Wms.  Saunders,  227) : — "  It  is  to  be  observed, 
that  where  there  is  any  defect,  imperfection,  or  omission,  in  any  pleading,  whether  in 
substance  or  form,  which  would  have  been  a  fatal  objection  upon  demurrer,  yet,  if 
the  issue  joined  be  such  as  necessarily  required  on  the  trial  proof  of  the  facts  so 
defectively  or  imperfectly  stated  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  judge  would  diiect  the  juiy  to  give,  or  the  jury  would 
have  given,  the  verdict,  such  defect,  imperfection,  or  omission,  is  cured  [443]  by  the 
verdict  by  the  common  law."  Smith  v.  Goodtoin  (4  B.  &  Adol.  413),  which  was  an 
action  on  the  case  for  an  irregular  distress,  is  a  strong  authority  in  support  of  the 
present  point.  There  the  judgment  was  attempted  to  be  arrested  on  the  ground  of 
misjoinder  of  case  and  trespass.     The  seventh  count  stated  a  wrongful,  injurious,  and 
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vexatious  taking  of  goods  a  second  time  for  the  same  rent,  and  a  conversion  of  them 
by  the  defendant :  and  the  Court  held,  that  though  the  count  disclosed  a  cause  of 
action  in  trespass,  yet  it  might  be  considered  "an  informal  count  in  trover — setting 
forth  specially  circumstances  which  it  was  unnecessary  to  state,  but  which  are  the 
subject  of  such  an  action."  Besides,  nothing  defective  will  appear  on  this  record — 
all  the  cases  which  are  to  be  found,  in  which  judgment  has  been  arrested,  have  been 
cases  of  misjoinder.  Here  there  is  only  one  count,  and  therefore  they  are  not  applic- 
able. [Maule,  B.  But  will  not  the  very  commencement  of  the  record  shew,  that  the 
defendant  was  summoned  to  answer  the  plaintiff  in  an  action  on  the  case?]  It  is 
submitted  not;  for  no  such  words  would  appear  on  the  Nisi  Prius  record.  According 
to  the  form  given  by  the  New  Rules,  the  issue,  when  made  up,  would  merely  state 
that  the  defendant  was  summoned  to  answer  the  plaintiff'  on  a  writ  issued  on  the 
day  of  &c.  ;  and  even  if  it  did  appear  b\'  mistake,  it  has  been  decided  in 
Marshall  v.  Thomas  (2  Dowl.  P.  C.  208),  that  if  the  form  of  action  is  misdescribed  at 
the  commencement  of  the  declaration,  it  is  only  an  irregularity,  and  not  even  a  ground 
of  special  demurrer.  And  further,  after  verdict  all  variance  between  the  declaration 
and  writ,  whether  in  form  or  substance,  is  aided  by  the  5  Geo.  1,  c.  13.  But  reliance 
can  be  safely  placed  on  the  form  of  the  issue  and  the  Nisi  Prius  record  given  by  the 
rules  of  H.  T.,  4  Will.  4,  on  which  only  the  date,  and  not  the  nature  of  the  writ, 
appears. 

[444]  R.  V.  Richards  and  Swann,  contra,  were  directed  to  confine  their  attention 
to  this  last  point,  namely,  that  this  was  a  good  count  in  trespass  after  verdict.  It  is 
the  duty  of  the  plaintiff'  to  make  up  the  issue,  and  when  it  was  so  made  up,  it  would 
state  that  the  defendant  was  summoned  to  answer  the  plaintiff  in  an  action  on  the 
case,  and  having  chosen  to  make  up  the  issue  in  that  form,  he  cannot  afterwards  turn 
round  and  say  it  is  an  action  of  trespass.  [Lord  Abinger,  C.  B.  If  the  declaration 
should  afterwards  turn  out  to  be  in  trespass,  though  commenced  in  case,  the  only 
remedy  the  defendant  has  is  to  move  to  set  it  aside  for  irregularity,  according  to  the 
authority  which  has  been  cited.  If  you  waive  the  irregularity,  and  go  on  and  plead 
to  it,  and  it  is  a  clear  declaration  in  trespass,  you  cannot  take  advantage  of  it  after- 
wards.] But  secondly,  this  is  not  a  good  declaration  either  in  case  or  trespass.  [Lord 
Abinger,  C.  B.  Mr.  Rawlinson  says,  upon  the  face  of  this  declaration  a  charge  of 
trespass  is  shewn,  though  according  to  the  formal  part  of  it  it  is  in  case,  and  that 
after  verdict  it  is  a  good  count  in  trespass.]  If  it  be  so,  it  is  a  misjoinder.  [Lord 
Abinger,  C.  B.  Not  of  counts,  for  there  is  only  one.  Misjoinder  is  the  joinder  of 
counts  in  diff'eient  forms  of  action.]  Such  an  objection  may  equally  be  taken  dis- 
tributively  as  to  the  different  parts  of  a  count,  and  where  the  concluding  part  of  a 
count  is  in  trespass  and  the  commencement  is  in  case,  it  is  a  misjoinder.  The  intention 
was  to  complain  of  the  consequential  injury,  yet  the  facts  stated  constitute  a  trespass. 
It  is  alleged  that  the  defendants  kept  and  continued  the  shores  and  timbers  in  and 
upon  and  over  the  plaintitt''s  close,  although  they  were  requested  to  remove  them. 
[Lord  Abinger,  C.  B.  The  request  is  only  aggravation.]  The  trespass  being  com- 
menced upon  the  plaintiff's  close,  the  defendants  had  no  right  to  go  upon  the  close 
to  abate  it,  and  he  ought  to  have  done  so  himself  :  Patrick  vT[445]  Cokrirk  (3  M.  &  W. 
iS3),  A nthmii/ y.  Harvey  (8  Bmg.l&6;  1  M.  &  Scott,  300).  [Lord  Abinger,  C.  B.  That 
might  have  been  so :  but  here  he  goes  on  to  shew  that  he  could  not  remove  the  shores 
without  bringing  down  the  defendant's  buildings  upon  him.]  It  is  submitted  that 
the  verj'  circumstance  of  the  defendant  not  doing  this  upon  request,  shews  that  it  is 
only  a  ground  for  maintaining  an  action  upon  the  case.  [Lord  Abinger,  C.  B.  If  so, 
it  is  a  good  count  in  case.]  It  may  be  very  much  doubted  whether  any  right  of  action 
at  all  is  disclosed.  The  declaration  states  that  poles  and  timbers  having  been  placed 
in  the  plaintifl's  land,  the  defendant  continued  them  afterwards,  although  requested 
to  remove  them.  This  was  a  mere  nonfeasance.  There  was  no  duty  on  the  part  of 
the  defendants  to  remove  them ;  the  plaintiff  might  have  removed  them  himself : 
Feyton  v.  Maijor  of  Londmi  (9  B.  &  C.  725 ;  4  Man.  &  Ry.  625). 

Lord  Abinger,  C.  B.  I  was  at  first  disposed  to  think  that  the  judgment  ought 
to  be  arrested  in  this  case,  on  the  ground  I  have  already  stated  in  the  course  of  the 
argument.  I  still  adhere  to  the  opinion  that  this  is  properly  the  ground  of  an  action 
of  trespass,  and  not  of  case.  It  is  not  similar  to  those  cases  that  have  been  cited,  of 
trespass  to  a  personal  chattel,  where  trespass  and  case  are  concurrent  remedies,  and 
where  a  party  may  waive  the  trespass  and  go  for  the  consequential  damage ;  as  for 
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instance  in  the  case  of  an  asportation  of  goods,  where  trover  may  at  all  times  be 
maintained.  A  party  may  even  bring  trover  to  try  the  right  to  coal  mines  :  but  those 
cases  contain  distinct  causes  of  action,  and  are  not  analogous  to  an  action  brought  for 
a  trespass  to  the  soil,  which  is  continued.  The  whole  of  this  declaration  shews  that 
these  timbers  were  put  into  the  soil  of  the  plaintift'  for  the  purpose  of  supporting  the 
defendant's  house,  and  they  were  continued  there  [446]  by  the  defendant  himself, 
rendering  him  substantially  a  trespasser,  as  much  as  if  he  had  stuck  a  pole  in  the 
land  of  the  plaintiff.  It  is  specially  assigned  as  ground  of  complaint  that  the  plaintirt' 
could  not  remove  the  shores  without  pulling  down  the  defendant's  house ;  but  it  is 
for  the  defendant  to  shew  that  his  house  would  be  thereby  injured.  I  think,  there- 
fore, that  this  is  substantially  a  trespass.  Then  it  is  ingeniously  argued  by  Mr. 
Kawlinson,  that  this  count  is  a  good  count  in  trespass  after  verdict :  that  the  declara- 
tion, although  not  in  artificial  language  a  declaration  of  trespass,  j'et  contains  in 
reality  a  charge  of  trespass.  Then  the  only  difficulty  on  this  point  is  the  ^^Tit  of 
summons  being  described  on  the  record  as  being  in  an  action  on  the  case.  I  am  not, 
however,  aware  of  any  case  in  which  this  has  been  considered  at  all  material ;  and  I 
think  a  variance  between  the  writ  and  declaration  is  no  ground  for  arresting  the 
judgment.  In  practice  it  is  well  known  that  such  objections  are  cured  by  the  subse- 
quent pleadings.  That  being  so,  and  no  authority  being  cited  for  the  defendant 
which  bears  upon  the  point,  we  may  treat  this  declaration  as  what  it  really  is,  viz.  a 
declaration  in  trespass  without  the  words  "  vi  et  armis."  After  verdict,  the  omission 
of  those  words  is  of  no  importance.  We  must  now  look  to  the  substance  ;  and, 
substantially,  this  is  a  count  in  trespass.     The  rule  must  therefore  be  discharged 

GuRNEY,  B.,  concurred. 

Maule,  B.  I  am  of  the  same  opinion,  and  think  that  this  declaration  states  a 
continuing  act  of  wrong  by  the  defendant,  and  not  such  an  injury  as  is  the  subject  of 
an  action  upon  the  case,  but  of  trespass.  The  only  objection  is,  that  the  issue  calls  it 
an  action  on  the  case.  I  think  that  might  be  ground  of  special  demurrer,  but  it  is  no 
objection  after  verdict. 

Rule  discharged. 

[447]     Vacation  Sittings  after  Timnity  Term. 

Williams  v.  Bryant.  Exch.  of  Pleas.  1839. — In  debt  on  bond,  the  plaintifT,  by  his 
declaration,  complained  against  W.  F.  B.,  sued  by  the  name  of  W.  B.  The 
defendant  pleaded  non  est  factum.  At  the  trial,  it  appeared  that  the  defendant 
did  in  fact  execute  a  bond  agreeing  with  that  desciibed  in  the  declaration,  by  the 
name  of  W.  B.,  and  that,  at  the  time  of  the  execution,  he  was  known  by  that 
name : — Held,  1st,  that  the  proof  was  sufficient  to  sustain  the  issue,  and  that  it 
was  no  variance  ;  2ndly,  that  even  if  the  objection  were  valid,  it  was  not  one  of 
which  the  defendant  could  avail  himself  under  the  plea  of  non  est  factum. 

[S.  C.  7  Dowl.  P.  C.  502 ;  9  L.  J.  Ex.  47  ;  3  Jur.  632.] 

Debt  on  bond  for  50001.  The  plaintiff'  by  his  declaration  complained  against 
"William  Francis  Bryant,  sued  by  the  name  of  William  Bryant."  The  defendant 
pleaded  non  est  factum,  and  the  cause  was  tried  before  Maulo,  B.,  at  the  last  Assizes 
for  the  county  of  Somerset.  It  appeared  in  evidence  that  the  defendant  did  in  fact 
execute  a  bond  agreeing  with  that  described  in  the  declaration,  by  the  name  of 
William  Bryant,  and  that  at  the  time  of  the  execution  he  was  known  by  that  name  ; 
but  it  was  objected  that  the  issue  was  not  maintained,  and  that  the  plaintiff  ought  to 
be  nonsuited.  The  learned  Judge  directed  a  verdict  for  the  plaintiti,  but  reserved  to 
the  defendant's  counsel  liberty  to  move  to  enter  a  nonsuit. 

Erie,  in  Easter  terra  last,  obtained  a  rule  nisi  accordingly,  citing  Field  v.  Jl'inlow 
(Cro.  Eliz.  897),  Clark  v.  hte.ad  (Lutw.  894),  and  Gould  v.  Banws  (3  Taunt.  504). 

Crowder  and  Jardine  shewed  cause.  The  objection  rests  entirely  upon  an  assumed 
variance  in  the  Chiistian  name  ;  but  there  is  nothing  in  the  case,  either  in  the  way 
of  averment,  proof,  or  admission  on  the  record,  to  shew  that  the  name  of  Francis, 
introduced  for  the  first  time  in  the  declaration,  is  not  a  surname.  The  Court  will 
make  every  reasonable  intendment  for  the  purpose  of  meeting  an  objection  of  this 
nature;  as  in  Scott  v.  Soans  (3  East,  112),  it  was  [448]  presumed,   where  nothing 


190  WILLIAMS    V.  BRYANT  5  M.  &  W.  449. 

appeai'ed  to  the  contrary,  that  Jonathan  otherwise  John,  was  all  one  name  of  iDaptism. 
Here  it  is  quite  a  reasonable  presumption,  that  ten  years  ago,  when  this  bond  was 
made,  the  proper  name  of  the  defendant  was  William  Bryant,  by  which  it  is  proved 
that  he  was  known  at  that  time,  and  by  which  he  describes  himself  in  the  instrument, 
and  that  he  has  since  assumed  the  surname  of  Francis,  either  by  license  from  the 
crown,  or  of  his  own  authority :  Barlow  v.  Buteman  (3  P.  "Wms.  65).  If  so,  the 
declaration  is  regular  in  giving  him  the  surname  he  had  assumed,  and  which  is  in  fact 
his  true  name  at  the  time  of  declaring  upon  the  bond.  By  tracing  the  principle  upon 
which  the  decision  in  the  case  of  Gould  v.  Barnes  (3  Taunt.  .504)  is  founded,  through 
the  earlier  authoiities,  it  will  be  seen  that  the  objection  applies  to  the  mistake  of  a 
baptismal  name  only  ;  and  it  will  also  appear  that,  if  that  principle  is  applicable  at  all 
at  the  present  day,  a  bond  in  which  the  Christian  name  of  the  obligor  is  falsely  stated, 
is  wholly  void,  and  consequent!}'  that  the  objection  cannot,  since  the  rule  of  H.  T., 
4  Will.  4,  Reg.  2 1 ,  be  available  to  the  defendant  upon  the  plea  of  non  est  factum. 

The  principle  is,  that  in  obligations,  as  well  as  in  all  deeds  which  operate  per  se  by 
way  of  grant,  without  livery,  or  any  act  in  pais  to  be  done  upon  them,  there  must  be  a 
designation  of  the  party  to  be  charged, — not  by  extrinsic  averment,  or  anything  beside 
the  deed, — but  on  the  face  of  the  instrument  itself.(c)  And  this  demonstratio  personee 
must  be  effected  hy  the  true  statement  of  the  name  of  baptism,  which,  in  early  times,  was 
the  real  name  of  designation,  and  which,  for  that  reason,  is,  in  ancient  authorities,  usually 
called  the  proper  name,  to  distinguish  it  from  a  surname.  It  is  a  sensible  rule,  that 
the  name  of  the  party  charged  should  appear  with  certainty  in  all  solemn  instruments, 
£449]  and  especially  in  those  which  bind  lands  ;  for  otherwise  heirs  and  purchasers 
might,  as  Lord  Stowell  says  in  irakefiehi  v.  JFakcfield  (1  Hagg.  Cons.  Rep.  401  j,  "be 
for  years  at  hide-and-seek  about  identity  ; "  but  it  may  be  reasonably  doubted, 
whether,  at  the  present  day,  when  surnames  have  been  in  general  use  for  many 
centuries,  and  when  Christian  names  have  ceased  to  designate  the  person  with  any 
degree  of  certainty,  the  ancient  and  rigid  rule,  respecting  the  complete  accuracy  of 
the  latter  in  bonds  and  deeds,  can  be  justified.  Lord  Coke,  treating  of  the  requisites 
of  deeds,  says,  that  "  special  heed  must  be  taken  to  the  name  of  baptism  ; "  and,  by 
stating  some  excepted  instances,  in  which  he  considers  that  a  grant  would  be  good, 
though  the  name  of  baptism  is  mistaken,  he  clearly  implies  his  opinion,  that,  as  a 
general  rule,  a  grant  by  a  false  Christian  name  would  be  void  (Co.  Litt.  3  a.). 
Perkins  declares  this  doctrine  more  distinctly  ;  for,  after  stating  that  doubts  prevailed 
as  to  the  validity  of  an  annuity  deed,  in  which  the  grantor  is  described  by  a  false 
name  of  baptism  (Perkins'  Profitable  Book,  p.  17,  pi.  38),  he  goes  on  to  say, — "Such 
things  as  passe  by  liverie,  as  land  &c.,  notwithstanding  the  deed  of  feoffment  be  made 
of  that  by  a  contrary  name  of  baptism  of  the  feofl'or,  and  by  contrary  name  of 
baptism  of  the  feoffee,  it  is  a  good  feoffment,  if  liverie  of  seisin  be  made  by  the  feoffor 
unto  the  feoffee ;  and  it  takes  effect  by  the  liverie,  and  not  by  the  deed.  And  if  a 
man  give  me  his  horse  by  word,  and  makes  to  me  a  writing  of  the  same  by  his 
contrary  name  of  baptism,  and  by  my  contrary  name  of  baptism,  it  was  a  good  gift 
by  word,  but  not  by  the  writing  (pi.  42)."  This  distinction  between  the  effect  of  an 
error  in  a  baptismal  name  and  in  a  surname  in  bonds,  is  found  in  very  ancient 
authorities.  In  a  case  in  the  Year  Book,  3  Hen.  6,  2.5,  6,  it  was  held  that  an  obligor 
whose  real  name  was  Richard  Talbot,  should  not  be  charged  with  [450]  a  bond  in 
which  he  was  named  .John  Talbot.  The  counsel  for  the  plaintiff'  in  that  case  contended 
at  the  bar,  that  if  a  bond  is  made  by  Watte  at  Stile  by  the  name  of  Watte  at  Gap, 
and  an  action  of  debt  is  brought  against  him  by  the  latter  name,  according  to  the 
bond,  be  cannot  object  that  his  real  name  is  Watte  at  Stile.  But  the  Court  said 
"that  there  is  a  diversity  where  one  is  bound  by  another  surname  than  he  has  put  in 
the  deed,  and  where  he  is  bound  by  another  proper  name  than  he  has  put  in  the 
deed ;  for  where  one  is  bound  by  another  surname,  and  the  writ  is  brought  according 
to  the  deed,  there,  if  he  pleads  that  he  hath  another  surname,  the  plaintiff  shall  main- 
tain his  writ  by  special  shewing, — such  as  that  he  bound  himself  by  that  name,  or 
that  the  defendant  in  fact  delivered  the  deed  to  him.  And  this  is  the  reason,  for 
that  a  man  maj'  have  divers  surnames,  and  be  known  by  one  and  by  the  other ;  but 
with  the  name  of  baptism  the  law  is  different,  for  a  man  cannot  have  two  names  of 

(c)  See  per  Holt,  C.  J.,  in  The  Queen  v.  The  Bishop  of  Chester,  1  Lord  Raymond,  303, 
and  12  Mod.  1S6. 
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l)aptism."  So  also  in  a  case  in  the  Year  Book,  33  Hen.  6,  19,  Chief  Justice  Prisot 
-ays  expressly,  "I  am  of  opinion  that  if  Thomas  Littleton  is  bound  to  me  b}' the 
:iarae  of  Robert  Littleton,  this  obligation  is  void  ;  for  if  I  bring  a  writ  against  him  by 
:he  name  of  Robert,  the  writ  is  bad,  and  alias  dictus  cannot  be  of  proper  names." 
Another  judicial  dictum  to  the  same  effect  will  be  found  in  the  Year  Book,  9  Ed.  4, 
43  (abstracted  in  Fitzherbert's  Abr.  tit.  Grant,  pi.  23).  The  same  principle  is  also 
expressly  recognised  in  Fanlon  v.  Chowks  (Moore,  897),  Bultun-  v.  IFrir/ktman 
(Popham,  56),  Duply  v.  Sprat  (Cro.  Eliz.  57),  HumUe  v.  Ghoer  (Cro.  Eliz.  328),  and 
Regina  v.  Bishop  of  Chesttr  (1  Lord  Eaym.,  292;  12  Mod.  185);  and  it  is  adopted 
without  question  as  the  law  in  Fitzherbert's  Abr.  tit.  Grant,  pi.  23  :  2  Roll.  Abr.  21, 
Faits,  B.  3  ;  Com.  Dig.  tit.  Fait,  E.  3  ;  Bacon's  [451]  Abr.  tit.  Grants,  C.  Chief 
Baron  Gilbert  (History  of  the  Common  Pleas,  pp.  174,  178)  stx^tes  the  law  respecting 
the  distinction  between  the  effect  of  a  mistake  in  the  Christian  name  and  that  of 
an  error  in  the  surname  in  grants  and  obligations,  entirely  in  accordance  with  the 
above  authorities,  and  suggests  what  occurs  to  him  as  a  reason  for  the  rule,  that  a 
mistake  of  the  former  cannot  be  aided  bv  pleading  or  averment.  Assuming,  there- 
fore, this  distinction  to  be  undoubted  law,  and  applying  it  to  the  present  objection, 
it  will  be  found  that  in  every  case  which  has  been,  or  which  can  be,  cited  in  support 
of  this  application,  the  mistake  held  to  be  fatal  has  been  the  mistake  of  the  Christian 
name  only.  Thus  in  Hi/ctman  v.  Slwtholt  (Dyer,  279  a.),  it  was  John  for  William; 
in  Field  v.  Jrinlow  (Cro.  Eliz.  897),  it  was  John  for  James  :  in  IFatkms  v.  Olivar  (Cro. 
Jac.  558),  in  Sir  Edward  Askfield's  case  (Browulow,  48),  and  in  Mal)i/  v.  S/wpherd  (Cro. 
Jac.  640),  it  was  Edmund  for  Edward;  in  Clarke  v.  Islead  (Lutwyche,  894),  it  was 
Robert  for  John  ;  in  Eraiis  v.  Kimj  (Willes,  554),  Henry  for  Henry  Vaughan,  but  the 
name  of  Vaughan  appeared  upon  the  plea  in  abatement,  and  was  admitted  upon  the 
record,  to  be  a  Christian  name  ;  and  lastly,  in  Gould  v.  Barnes  (3  Taunt.  504),  upon 
which  case  this  rule  was  obtained,  it  was  Thomas  for  Joseph.  It  is  .'clear,  therefore, 
from  the  authorities,  that  the  objection,  if  available  at  all,  applies  only  to  the  mistake 
of  a  Christian  name ;  it  may  be  doubted  whether  the  altered  usages  of  society  in  this 
respect,  which  have  entireh'  reversed  the  relative  importance  of  baptismal  names  and 
surnames  for  the  purposes  of  designation,  have  not  rendered  the  old  law  upon  this 
subject  obsolete ;  but,  at  all  events,  there  is  nothing  in  this  case  to  shew  that  Francis 
is  not  a  surname,  adopted  since  the  bond  was  made,  and  the  Court  will  not  intend 
[452]  that  it  is  a  Christian  name  in  order  to  maintain  an  objection  of  this  nature. 

But  a  conclusive  answer  to  this  objection  is  afforded  by  the  rule  of  Hilary  Term, 
4  Will.  4,  r.  21,  which  declares  that  "in  debt  on  specialty  the  plea  of  non  est  factum 
shall  operate  as  a  denial  of  the  deed  in  point  of  fact  only,  and  all  other  defences  shall 
be  specially  pleaded,  including  matters  which  make  the  deed  absolutely  void,  as  well 
as  those  which  make  it  voidable."  Now  if  the  defendant  intended  to  rely  upon  the 
ancient  doctrine  that  a  bond  containing  the  false  baptismal  name  is  void,  he  was 
bound  inider  the  above  rule  to  plead  specially,  though  such  a  defence  might  formerh'' 
be  available  under  non  est  factum.  In  like  manner,  if  he  relied  upon  the  variance  of 
the  name  in  the  declaration  from  that  in  the  bond,  he  cannot  avail  himself  of  such  a 
defence  without  a  special  plea,  because  there  is  no  question  in  this  ease  respecting  the 
identity  of  the  person,  the  defendant  having  beyond  all  doubt  executed  the  bond  in 
point  of  fact ;  and  upon  non  est  factum,  since  the  above  rule,  the  only  proof  which 
the  plaintiff  is  bound  to  produce  at  Nisi  Prius  is,  that  the  party  did  in  point  of  fact 
execute  the  instrument  set  out  in  the  declaration. 

Erie  and  Ball,  in  support  of  the  rule.  Although  a  man  cannot  properly  have 
two  Christian  names  of  baptism,  yet  it  is  a  principle  of  law,  that  if  a  party  execute 
a  deed  by  any  name,  he  will  be  estopped,  in  an  action  upon  the  instrument,  from 
disputing  that  his  name  is  different  from  that  which  he  has  adopted  :  and  the 
authorities  shew  that  if  a  party  signs  a  bond  by  a  wrong  name,  he  must  be  sued 
in  that  name.  It  is  a  principle  of  law  that  estoppels  must  be  mutual,  and  therefore 
the  obligee  is  bound  by  the  same  rule,  and  the  name  given  in  a  deed  must  be  taken, 
as  between  the  parties  to  that  deed,  as  absolutely  conclusive.  They  relied  upon 
Ihickinan  v.  Shotholt,  I'anlon  v.  Chowles,  JVatkins  v.  Oliver,  Mahy  v.  Shepherd,  Evans  v. 
Kiiuj,  Gould  [453]  V.  Barnes,  and  Beeves  v.  Slater  (7  B.  &  Cr.  486).  In  the  case  of  a 
Jew,  a  Pagan,  or  a  Turk,  who  can  have  no  Christian  names,  they  would  be  liable  to 
be  sued  by  the  name  which  they  had  put  to  a  bond  or  deed.  This  defendant  ought, 
therefore,  to  have  been  sued  by  the  name  by  which  he  signed  the  bond,  viz.  "  William 
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Bryant,"  and  not  "  William  Francis  Bryant."  Next,  as  to  the  point  that  this  objec- 
tion cannot  be  taken  advantage  of  under  the  plea  of  non  est  factum.  It  was  intended 
that  that  plea  should  put  in  issue  the  execution  of  the  instrument  by  the  person 
described  in  the  declaration  ;  but  shewing  the  execution  of  a  bond  by  William  Br3^ant 
is  no  proof  of  the  execution  of  the  bond  by  William  Francis  Bryant,  against  whom  the 
action  is  brought.  The  new  rules  were  intended  to  apply  to  cases  where  an  instru- 
ment is  sought  to  be  vitiated  by  some  informality  ;  but  not  to  cases  where  the 
plaintiff's  proof  is  deficient,  in  not  shewing  the  execution  of  the  instrument  by  the 
party  sued.  [Alderson,  B.  They  say  it  is  the  same;  person.]  The  question  whether 
Francis  ought  to  be  taken  as  a  surname,  ought  to  have  been  raised  at  the  trial,  as 
that  was  a  question  of  fact  for  the  jury  to  determine,  and  evidence  might  have  been 
given  to  shew  that  it  was  a  name  of  baptism.  Besides,  if  it  is  to  be  presumed  that 
the  defendant  took  that  name  as  a  surname  since  the  execution  of  the  bond,  that 
ought  to  have  been  suggested,  as  is  done  in  the  case  of  a  party  acquiring  a  change  of 
dignit3'  or  title,  or  where  he  has  changed  his  name  by  letters  patent  from  the  crown. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  plaintiff  in  this  case,  by  his  declaration,  complained  against 
William  Francis  Bryant,  sued  by  the  [454]  name  of  William  Bryant  the  elder,  on  a 
bond.  On  an  issue  on  a  plea  of  non  est  factum,  tried  before  my  Brother  Maule,  it 
appeared  in  evidence  that  the  defendant  did  execute  a  bond,  agreeing  with  that 
described  in  the  declaration,  by  the  name  of  William  Bryant ;  and  that  at  the  time 
of  the  execution  he  was  well  known  by  that  name  :  but  it  was  objected,  that  the  issue 
was  not  maintained,  and  that  the  plaintiff'  ought  to  be  nonsuited.  My  Brother  Maule 
directed  a  verdict  for  the  plaintiff,  but  reserved  to  Mr.  Erie  the  liberty  to  move  to 
enter  a  nonsuit. 

A  rule  nisi  was  obtained,  and  cause  shewn,  last  term.  We  have  considered  the 
case,  and  are  of  opinion  that  the  rule  ought  to  be  discharged. 

The  authorities  in  support  of  the  rule,  were  the  case  of  Gould  v.  Barnes  (3  Taunt. 
504),  and  others  therein  referred  to.  It  appears  from  these  to  be  a  settled  point, 
that  if  a  declaration  against  a  defendant  by  one  Christian  name,  as,  for  instance,  Joseph, 
state  that  he  executed  a  bond  by  the  name  of  Thomas,  and  there  be  no  averment  to 
explain  the  diftei'ence,  such  as  that  he  was  known  by  the  latter  name  at  the  time  of 
the  execution,  such  a  declaration  would  be  bad  on  demurrer,  or  in  arrest  of  judgment, 
even  after  issue  joined  on  a  plea  of  non  est  factum.  And  the  reason  appears  to  be, 
that  in  bonds  and  deeds,  the  efficacy  of  which  depends  on  the  instrument  itself,  and 
not  on  matter  in  pais,  as  feoffments,  there  must  be  a  certain  designatio  persona?  of  the 
party,  which  regularly,  in  the  case  of  ordinary  persons,  ought  to  be  by  the  true  first 
name,  or  name  of  baptism,  and  surname  (Sheph.  Touch.  2o3) ;  of  which  the  first  is 
the  most  important.  And  there  are  many  cases,  in  which  the  court  have  said,  and  as 
recently  as  in  that  in  Willes,  5.')-i,  that  a  man  cannot  have  two  Christian  names  at  the 
same  time  ;  nor  can  he,  properly  and  strictly,  have  two  :  but,  on  the  other  hand,  it  is 
certain  that  a  peison  may  at  this  time  sue,  or  be  sued,  [455]  not  merely  by  his  true 
name  of  baptism,  but  by  any  first  name  which  he  has  acquired  bj'  usage  or  reputation  ; 
though  it  was  otherwise  held  in  the  case  in  Vin.  Abr.  Misnomer,  C.  12,  in  7  Will.  3  : 
if  a  party  is  called  and  known  by  any  proper  name,  by  that  name  he  may  be  sued, 
and  the  misnomer  could  not  be  pleaded  in  abatement;  and  not  only  is  this  the 
established  practice,  but  the  doctrine  is  promulgated  in  very  ancient  times.  In  Bracton, 
188  b.,  in  speaking  of  pleas  in  abatement,  it  is  said,  "  Item,  si  quis  binominis  fuei'it, 
sive  in  nomine  proprio  sive  in  cognomine,  illud  nomen  tenendum  erit  quo  solet 
frequentius  appellari,  quia  ideo  imposita  sunt,  ut  demonstrent  voluntatem  dicentis,  et 
utimur  notis  in  vocis  ministerio."  And  Lord  Chief  Baron  Comyns,  in  his  Digest,  Fait, 
E,  3,  says,  "  If  a  man  be  baptized  by  one  name  and  known  by  another,  a  grant  by  the 
name  by  which  he  is  known  shall  be  good."  This  is  founded  on  the  dicta  in  the  Year 
Book,  46  Edw.  3,  fo.  22.  And  if  a  party  may  sue,  or  be  sued,  by  the  proper  name  by 
which  he  is  known,  it  must  be  a  sufficient  designation  of  him,  if  he  enter  into  a  bond 
by  that  name.  It  by  no  means  follows,  therefore,  that  the  decisions  in  the  case  of 
Gmtld  v.  Barnes,  and  others  before  referred  to,  in  which  the  question  arose  on  the 
record,  would  have  been  the  same,  if  there  had  been  an  averment  on  the  face  of  the 
declaration,  that  the  party  was  known  by  the  proper  name  in  which  the  bond  was 
made  at  the  time  of  making  it.     We  find  no  authorities  for  saying  that  the  declaration 
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would  have  been  bad  wnth  such  an  averment,  even  if  there  had  been  a  total  variance 
of  the  first  names,  still  less  where  a  man  ha\'ing  two  proper  names,  or  names  of  baptism, 
hiis  bound  himself  by  the  name  of  one.  And  on  a  plea  of  non  est  factum,  where  the 
ditference  of  name  does  not  appear  on  the  record,  and  there  is  evidence  of  the  party 
having  been  known,  at  the  time  of  the  execution,  by  the  name  on  the  instrument, 
there  is  no  case  cited  on  the  aigument,  and  none  that  we  are  aware  of,  which  decides 
that  the  instru-[456]-ment  is  void.  In  Hijchnnn  v.  Sholholt  (Dyer,  279),  which  was 
cited  as  shewing  that  the  variance  of  name  was  fatal,  on  non  est  factum,  the  wrong 
name  in  the  bond  (John  instead  of  William)  is  said  to  have  been  inscribed  b_y  mistake  ; 
and  therefore,  it  is  to  be  presumed,  was  not  a  name  l\v  which  he  was  known.  In  the 
absence,  therefore,  of  any  authority  to  the  contrary,  and  relying  upon  the  law  now 
fully  established,  as  to  misnomers  in  actions,  we  think  a  bond  is  not  void  which  is  in 
the  name,  whether  such  name  be  the  first  or  Christian  name,  or  family  name,  by  which 
the  party  is  commonly  called  or  known,  and,  consequently,  that  the  plaintiff  in  this 
ciise  was  entitled  to  lecover. 

We  wish  to  add,  that  it  appears  to  us,  that  if  the  objection  were  valid,  it  was  not 
available  under  this  plea  of  non  est  factum,  since  the  new  rules. 

Rule  discharged. 

BuTTEMKRE  V.  Hayes.  Exch.  of  Pleas.  1839. — Where  A.,  being  possessed  of  a 
messuage  and  premises  for  the  residue  of  a  certain  term  of  years,  agreed  with  B. 
to  relinquish  possession  to  him,  and  to  suH'er  him  to  become  tenant  of  the  premises 
for  the  residue  of  the  terra,  in  consideration  of  B.'s  paying  a  sum  of  money  towards 
completing  certain  repairs  of  the  premises  ; — Held,  tiiat  this  was  an  agreement 
relating  to  the  sale  of  an  interest  in  land,  within  the  29  Car.  2,  c.  3,  s.  4. — Held, 
also,  that  in  an  action  l)rought  by  A.  on  this  contract,  B.  w;is  entitled  to  avail 
himself,  under  non  assumpsit,  of  the  objection  that  there  was  no  memorandum  or 
note  in  writing,  &c.,  of  such  contract. 

[S.  C.  7  Dowl.  P.  C.  489;  9  L.  J.  Ex.  44  ;  3  -hir.  704.     Applied,  Leafy.  Tnton,  1842, 

10  M.  &  W.  393.] 

Assumpsit.  The  first  count  of  the  decl.uation  alleged,  that  the  plaintiff  was 
possessed  of  a  certain  messuage  and  dwelling-liou.se,  held  by  him  as  tenant  to  one 
J.  G.,  foi-  the  residue  of  a  certain  term  of  seven  years,  three  years  of  which  were  then 
to  come  and  unexpired  ;  as  also  of  certain  chattels  and  fixtures  being  in  the  said 
messuage  or  dwelling-house;  that  before  the  making  of  the  agreement  thereinafter 
mentioned,  there  were  certain  repairs  necessary  to  be  done  in  the  said  messuage,  which 
the  said  plaintiff  was  then  about  to  cause  to  be  done  ;  and  thereupon,  in  consideration 
that  the  plaintiff,  at  the  request  of  [457]  the  defendant,  would  on  completion  of  the 
said  re[)airs  give  up  and  relinriuish  possession  of  the  said  messuage  and  dwelling-house 
to  him,  the  said  defend.int,  and  suffer  him  to  become  the  tenant  thereof  for  the  said 
unexpired  residue  of  the  term,  the  said  defendant  promised  the  said  plaintiff  to  pay 
him  the  sum  of  101  towards  the  amount  of  the  dilapidations,  on  the  latter  being 
estimated  by  a  surveyor.  The  declaration  then  alleged,  that  in  pursuance  of  the  said 
a-reement,  the  defendant  entered  into  the  possession  of  the  piemises,  and  became  the 
tenant  thereof;  and  that  the  dilapidations,  were  ascertained  by  a  surveyor,  but  that 
the  defendant  icfused  to  pay,  he      The  flefendant  pleaded  non  assumpsit. 

At  the  trial  before  Lonl  Al)inger,  C.  B.,  at  the  Sittings  aftei-  last  Hilaiy  Term, 
the  plaintiil  having  proved  a  parol  contract  to  the  effect  of  that  state<l  in  the  declaia- 
tion,  and  a  bieach  of  such  agreement,  it  was  objected  for  the  defendant,  that  the 
agreement  declared  on  was  a  contract  for  the  .sale  of  the  interest  in  lands,  within  the 
meaning  of  the  4th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  ami  therefore,  to 
entitle  ihe  plaintiff  to  recover,  it  was  incumbe?it  on  him  to  shew  that  the  agreement 
was  by  a  memorandum  or  note  in  writing,  signed  by  the  party  to  bo  charged  thereby, 
according  to  the  terms  of  that  section.  The  learned  .Judge  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  or 
a  verdict  for  him,  if  the  Court  should  be  of  o|)inion  that  this  was  a  contract  within 
the  4th  section  (>f  the  Statute  of  Fianils,  .ind  the  defendant  was  entitle<l  to  a\ail  himself 
of  such  a  defence  uiidei'  the  plea  of  non  assumpsit,  since  the  new  rules. 

Martin  having  in  Easter  Term  last  obtained  a  rule  accordingly, 
Ex.  Div.  VII. — 7 
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Piatt  and  Gurney  shewed  cause.  The  case  is  not  within  the  stiitute.  I  he  defen- 
dant contracts,  in  consideration  of  [458]  the  plaintifl's  undertaking  to  repair  the 
dilapidations  and  to  relinquish  the  possession  to  him,  to  pay  him  101.  towards  the 
dilapidations.  That,  it  is  submitted,  is  a  good  contract  by  parol.  Hei'e  every  part 
of  the  consideration  for  the  contract  is  executed,  and  the  defendant  has  obtained  the 
whole  of  the  consideration  in  respect  of  which  the  contract  was  made.  In  the  case  of 
Iniiian  v.  Stamp  (1  Stark.  N.  P  C.  12),  where  a  contract  to  let  furnished  lodgings  was 
held  to  be  a  contract  for  an  interest  in  land,  the  matter  merely  rested  in  contract: 
but  here  the  consideration  is  executed,  and  the  Statute  of  Frauds  does  not  apply. 
[Parke,  B.  The  question  is,  whether  the  executory  contract  alleged  is  proved — and 
whether  non  assumpsit  puts  that  in  issue  since  the  new  rules.  On  that  point  we  will 
hear  the  other  side.] 

Martin,  contr4.  The  question  is,  whether  the  contract  set  out  in  the  declaration 
is  proved  in  due  form  of  law.  The  contract  declared  on  is  an  executory  contract  to 
assign  and  give  up  an  interest  in  land,  for  the  residue  of  a  term  of  which  three  years 
remained  unexpired.  Such  an  agreement  is  within  the  4th  section  of  the  statute, 
and  as  no  memorandum  or  note  in  writing  has  been  shewn,  it  has  not  been  properly 
proved.  The  first  three  sections  of  the  act  relate  to  the  creation  of  interests 
in  land  ;  the  fourth  has  respect  to  agreements  for  an  interest  in  land.  The  latter 
section  enacts,  "That  no  action  shall  be  brought  upon  any  contract  or  sale  of 
any  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  shall  be  in  writing  ifec." 
[Parke,  B.  The  declaration  states  an  agreement  to  give  up  the  possession  of  the 
premises,  and  to  suffer  the  defendant  to  become  tenant.  Now  he  could  not  make 
him  tenant  without  doing  some  act  in  writing  within  the  meaning  of  the  [459]  statute. 
But  supposing  that  to  be  so,  and  his  not  having  done  so  to  be  a  valid  defence  under 
the  Statute  of  Frauds,  can  that  defence  be  made  available  under  the  plea  of  non  • 
assumpsit?]  In  Elliott  v.  Thomas  (3  M.  &  W.  170),  the  learned  counsel  for  the  plaintiff 
admitted  that  it  could  ;  and  the  same  point  appears  to  have  been  held  in  Johnson  v. 
Dodgson  (2  M.  &  W.  653).  In  Lymght  v.  Walker  (5  Bligh,  N.  S.  1),  in  the  House  of 
Lords,  Lord  Tenterden,  C.  J.,  threw  out  an  opinion  that  a  plea  of  the  Statute  of 
Frauds  would  be  bad  on  general  demurrer. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  contract  stated  in  this  declaration 
is  one  relating  to  an  interest  in  land,  within  the  meaning  of  the  statute.  Then  comes 
the  question,  whether  that  objection  can  be  taken  advantage  of  under  non  assumpsit. 
On  that  point  we  will  take  time  to  consider :  but  at  present  my  inclination  is  to 
adhere  to  the  decision  of  this  Court,  that  it  may. 

Parke,  B.  I  am  entirely  of  the  same  opinion.  Perhaps,  if  the  declaration  had 
stated  an  agreement  to  relinquish  the  possession  merely,  it  might  not  have  amounted 
to  a  contract  for  an  interest  in  land  :  but  it  goes  on  to  allege,  that  the  plaintiff  was  to 
suffer  the  defendant  to  become  tenant  thereof  for  the  residue  of  the  term.  Now  he 
could  not  become  tenant  for  the  residue  of  the  term,  except  by  an  assignment,  and 
that  would  be  a  contract  for  an  interest  in  land  within  the  statute,  and  ought  to  be 
reduced  into  writing. 

Maule,  B.  I  am  of  the  same  opinion  as  to  this  being  a  contract  for  an  interest 
in  land.     On  the  other  point  I  entertain  much  doubt. 

Cur.  adv.  vult. 

[460]  Parke,  B.  The  question  which  the  Court  reserved  for  consideration  was, 
whether,  in  an  action  on  an  executory  contract  concerning  an  interest  in  land,  the 
plaintiff  was  required,  on  the  plea  of  non  assumpsit,  to  prove  a  memorandum  in  writing 
as  required  by  the  4th  section  of  the  Statute  of  Frauds.  Upon  this  point,  depending 
on  the  construction  of  the  New  Rules,  a  considerable  difference  of  opinion  has  prevailed 
in  the  profession,  and  the  Court  have  therefore  been  desirous  to  give  the  question  full 
consideration. 

There  is  no  doubt  that  before  the  new  rules  of  pleading,  such  proof  would  have 
been  necessary.  But  the  1st  and  3rd  of  these  rules,  in  actions  of  assumpsit,  have 
limited  the  operation  of  the  plea  of  non  assumpsit.  Allegations  in  the  declaration 
are  now  admitted  by  that  plea,  which  formerly  it  required  the  plaintiff"  to  prove  :  and 
defences  are  now  excluded  by  the  new  rule,  which  formerly  might  have  been  proved 
under  it.  Before  the  New  Kules,  under  the  plea  of  non  assunapsit,  the  plaintiff  was 
required  to  prove  all  the  material  averments  in  the  declaration,  and  not  merely  the 


JM.&W.461.  HIBBLEWBITE   V.  M'MORINE  195 

making  of  the  contract  declared  on  ;  and  the  defendant  was  at  liherty  not  only  to 
disprove  all  the  allegations  of  the  declaration,  but  to  shew  by  evidence  consistent 
with  then),  that  the  contract,  though  actually  broken,  was  void  in  law,  and  even  to 
prove  defences,  such  as  release,  or  accord  and  satisfaction,  which  shewed  that  though 
a  cause  of  action  had  once  subsisted,  it  was  put  an  end  to  before  the  commencement 
of  the  suit.  The  object  of  the  New  Rules  was  clearly  to  remove  this  inconvenience, 
and  with  that  view  the  first  and  third  of  these  in  assumpsit  restrict  the  general  issue, 
by  limiting  the  operation  by  which  it  formerly  put  in  issue  all  the  averments  in  the 
declaration  in  actions  on  special  contracts,  and  by  confining  it  to  a  denial  of  one  of 
them  only,  namely,  of  the  contract  declared  on,  and  by  excluding  all  defences  which 
might  formerly  have  been  made  by  disproving  all  the  other  [461]  allegations  of  the 
declaration,  or  by  proof  of  matter  which  shewed  that  the  contract  was  void,  or  that 
the  cause  of  action  had  ceased  before  the  commencement  of  the  suit.  In  the  present 
CHSe  the  question  in  effect  is,  whether  the  writing  required  hy  the  4th  section  of  the 
Statute  of  Frauds,  and  which  formerly  was  a  necessary  part  of  the  plaintiff's  proof  on 
the  issue  of  non  a.ssumpsit,  is  so  still ;  and  the  Court  are  of  opinion  that  it  is.  Under 
the  former  system  of  pleading,  the  plaintiff  was  required  to  prove  a  writing  within 
the  Statute  of  Frauds  This  must  have  been  in  order  to  support  some  allegation  of 
his  declaration,  and  there  is  no  allegation,  except  that  of  the  making  of  the  contract, 
which  it  supports.  This  allegation  is  still  put  in  issue  by  the  plea  of  non  assump.sit ; 
and  there  is  nothing  in  the  New  Rules  which  alters  the  evidence  by  which  the  plaintiff 
wiis  required  to  support  it. 

It  was  contended  on  the  behalf  of  the  plaintiff,  that  the  want  of  a  writing  to  satisfy 
the  St.itute  of  Frauds  was  a  matter  which  was  required  to  be  specially  pleaded  under 
the  3rd  rule,  as  shewing  the  contract  to  be  void  or  voidable  in  point  of  law;  but  we 
think  that  the  meaning  of  this  part  of  the  rule  is  to  require  matter  to  be  specially 
pleaded  which  would  have  been  the  subject  of  proof  on  the  part  of  the  defendant, 
such  as  usury,  fraud,  &c.  ;  and  not  to  exempt  the  plaintiff  from  proving  anything 
which  he  would  formerly  have  been  required  to  prove.  We  therefore  think  that  the 
writing  re(iuircd  b}'  the  Uh  section  must  be  proved  on  the  general  issue  by  the  plaintiff. 

This  Court  has  already  intimated  its  opinion,  that  the  plaintiff  must  prove  a  note 
in  writing,  required  by  the  17th  section,  on  the  plea  of  the  general  issue:  Johnson  v. 
Ihilgxiin  (2  M.  &  W.  6.57),  Elliott  v.  Thomas  (3  M.  &  W.  170);  and  we  have  no 
ditficulty  in  saying  that  in  the  other  cases  in  which  the  Statute  of  Fiauds  requires 
a  writing,  as,  for  instance,  in  cases  of  [462]  demises  for  three  years,  a  writing  must 
be  proved,  not  merely  on  a  special  traverse  of  the  demise,  but  where  the  denial  of 
a  demise  is  included  in  the  general  issue. 

The  rule,  therefore,  which  has  been  obtained  in  this  case,  to  enter  a  verdict  for 
the  defendant  on  the  first  count,  must  be  made  absolute. 

Rule  absolute. (a) 

IIlBBLEVVHiTE  V.  M'MoRiNE.  Exch.  of  Pleas.  1839. — A  contract  for  the  sale  of 
goods,  to  be  delivered  at  a  future  day,  is  not  invalidated  by  the  circumstance 
that  at  the  time  of  the  contract,  the  vendor  neither  has  the  goods  in  his  possession, 
nor  has  entered  into  any  contract  to  buy  them,  nor  has  aTiy  rea.sonable  ex])eetation 
of  becoming  possessed  of  them  by  the  time  appointed  for  delivering  them, 
otherwise  than  by  purchasing  them  after  making  the  contract. 

[S.  C.  8  L.  J.  Ex.  217  ;  3  Jur.  509.     See  further,  6  M.  &  W.  200 ; 
2  Railway  Cases,  51.] 

Assumpsit.  The  first  count  of  the  declaration  was  upon  an  agreement  made  between 
the  plaintiff  and  the  defendant,  on  the  10th  of  Septembei-,  1838,  for  the  sale  by  the 
plaintifi'  to  the  defendant  of  50  shares  in  the  Brighton  Railway  Company,  to  be  trans- 
ferred, delivered,  and  paid  for,  on  or  before  the   1st  day  of  March,  1839,  or  at  any 

(a)  On  the  same  day  that  this  judgment  was  pronounced,  it  was  (juoted  by  counsel 
and  read  by  Lord  Denman,  C.  J.,  in  the  course  of  the  argument  in  a  case  of  Easltvood 
V.  Kenyon,  where  the  same  ((uestion  arose  on  the  17th  section  of  the  statute  ;  and  the 
Court  of  Queen's  Bench  held,  in  accordance  with  it,  that  a  defence  under  that  section 
also  need  not  be  specially  pleaded. 
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intermediate  date  that  the  defendant  might  require  them,  by  paying  the  plaintiff  for 
the  said  shares  at  par  per  share,  together  with  all  calls  that  might  have  been  paid  on 
the  same,  &c.  The  count  averred  mutual  promises,  that  the  plaintiff  was  ready  and 
willing  to  transfer  and  deliver  the  shares  to  the  defendant,  if  he  would  have  paid  for 
the  same,  and  that  he  would  have  offered  him  a  legal  transfer  of  them,  but  that  the 
defendant  did  not  nor  would  accept  and  pay  for  the  said  shares,  but  altogether  refused 
so  to  do,  &c. 

The  defendant  pleaded,  sixthly,  as  to  the  first  count  of  the  declaration,  actionem 
non,  because  he  says,  that  at  the  time  of  the  making  of  the  agreement  therein 
mentioned,  and  of  the  mutual  promises  therein  mentioned,  he  the  plaintiff  [463]  was 
not  possessed  of  or  entitled  to  the  said  fifty  shares  in  the  Brighton  Railway  Company, 
in  the  said  first  count  mentioned  to  have  been  purchased  by  the  defendant  from  the 
plaintiff,  or  any  of  them,  nor  had  the  plaintiff  at  that  time  entered  into  any  contract 
for  the  purchase  of  such  fifty  shares,  or  any  of  them,  nor  had  he  at  that  time  any 
reasonable  expectation  of  becoming  possessed  of  or  entitled  to  any  such  shares  within 
the  time  by  the  said  agreement  provided  for  the  fulfilment  thereof  by  the  plaintiff, 
otherwise  than  by  his  the  plaintiff's  purchasing  such  shares  after  the  time  of  making 
the  said  agreement.     Verification. 

Geneial  demurrer  and  joinder. 

Cowling,  in  suppoit  of  the  demurrer.  This  plea  is  clearly  bad  ;  for  it  is  altogether 
immaterial  to  the  maintenance  of  this  action,  that  the  plaintiff  was  not  possessed  of 
the  shares  at  the  time  of  making  the  agreement.  The  plea  is  framed  upon  the  authority 
of  the  case  of  Bri/an  v.  Lewis  (Ry.  &  M.  386),  where  Lord  Tenterden  ruled  at  Nisi 
Prius,  that  if  a  party  contract  for  the  sale  of  goods  to  be  delivered  at  a  future  day, 
he  not  then  having  them  nor  having  contracted  to  buy  them,  but  intending  afterwards 
to  go  into  the  market  and  buy  them,  he  cannot  maintain  an  action  for  the  non-perform- 
ance of  the  contract  by  the  other  party  ;  such  a  contract  amounting,  on  the  part  of  ^ 
the  vendor,  to  a  Avager  on  the  price  of  the  commodity.  Even  supposing  that  case  to 
be  law,  it  does  not  follow  that  this  is  a  good  plea.  It  should  have  stated  in  terms 
that  the  contract  was  a  wager,  if  that  be  the  legal  result.  But  it  is  submitted  that 
the  doctrine  laid  down  by  Lord  Tenterden  cannot  be  supported  in  law.  It  may  be 
observed  that  the  case  of  Bii/an  v.  Lewis  went  off  on  a  different  point,  so  that  there 
was  no  opportunity  for  questioning  the  ruling  of  the  learned  Judge.  The  unfortunate 
state  to  which  [464]  the  trade  of  the  country  had  at  that  time  been  reduced  by  rash 
speculation,  appears  to  have  influenced  his  judgment.  Even  if  it  were  a  wagei',  the 
contract  would  not  be  void  unless  it  were  contrary  to  public  policy  :  Evans  v.  Jories 
(ante,  p.  77).  In  IVells  v.  Porter  (2  Scott,  141 ;  2  Bing.  N.  C.  722),  a  plea  to  an 
action  for  work  and  labour,  that  the  work  was  done  by  the  plaintiff"  as  a  broker,  in 
the  making  of  time-bargains  in  foreign  funds,  was  held  bad  on  demurrer.  Bryan  v.  '■ 
Lewis  was  there  cited  for  the  defendant,  to  shew  that  such  a  contract  would  be  void 
at  common  law,  and  Bosanquet,  J.,  appears  to  have  expressed  doubts  as  to  the  sound- 
ness of  Lord  Tenterden's  dictum.  The  general  usage  of  trade  is  entirely  in  favour 
of  the  legality  of  this  contract.  Orders  are  continually  sent  from  abroad  to  mei'chants 
in  England,  to  supply  commodities  which  they  do  not  themselves  deal  in  ;  and  it 
would  be  of  most  dangerous  consequences  to  the  security  of  commerce,  if,  by  estab- 
lishing such  a  doctrine  as  is  contended  for  here,  the  parties  abroad  could  evade 
payment.  [Maule,  B.  It  would  render  void  all  contracts  to  supply  the  army  and 
navy,  and  workhouses,  and  almost  every  public  institution.]  He  was  then  stopped 
by  the  Court. 

Tomlinson,  contra.  The  decision  of  Lord  Tenterden,  in  Bryan  v.  Lewis,  is  an 
express  authority  that  this  action  cannot  be  maintained.  His  Lordship  says  in  that 
case  that  the  opinion  expressed  by  him  was  "  no  new  law  :  "  and  it  is  quite  an  error 
to  treat  it  as  a  mere  obiter  dictum,  for  in  the  case  of  Lorymer  v.  Smith  (1  B.  &  C.  1  ; 
2  D.  &  R.  23),  decided  four  years  earlier,  the  same  learned  judge  had  said,  that  "the 
bargaining  to  deliver  corn  not  then  in  the  possession  of  the  vendor,  and  relying  upon 
making  a  future  purchase  in  time  to  fulfil  his  undertaking,  was  a  mode  of  dealing 
not  to  be  encouraged."  The  case  of  Wells  v.  Porter  (confirmed  [465]  hy  Elsworth  v. 
Cole  (2  M.  &  W.  31),  undoubtedly  establishes  that  as  against  the  broker,  suing  for  his 
work  and  labour,  his  employer  cannot  defend  himself  by  alleging  that  it  was  bestowed 
in  gambling  transactions  in  foreign  funds :  but  it  may  be  observed,  that  Tindal,  C.  J., 
there  expressly  avoids  any  decision  that  the  contract  would  not  be  void  at  common  law 
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as  between  the  parties  to  it.  It  may  be  conceded,  however,  that  the  tniflficldnj;;  in 
foreign  funds  is  legal,  as  had  been  before  held  by  Lord  Tenterden,  in  Htnchraon  v.  BUe 
{.'5  Stark.  N.  P.  1  50).  That  case  occurred  within  a  few  days  of  the  decision  in  Lmymer 
V.  Smilh,  so  that  it  appears  that  the  attention  of  the  learned  judge  was,  at  the  very 
period,  drawn  to  the  distinction  between  the  two  cases,  of  IratKc  in  the  foreign  funds, 
and  of  a  contract  for  goods  not  then  in  the  vendor's  possession,  when  he  expressed  his 
opinion  of  the  prejudicial  tendency  of  the  latter.  Operations  in  the  funds  of  a  foreign 
country  may  be  considered  as  below  the  consideration  of  the  law,  and  not  entitled  to 
the  protection  of  the  coui'ts  ;  but  contracts  foi'  the  sale  of  goods  in  this  country  form 
a  part  of  its  own  legitimate  commerce  ;  and  the  efiect  of  large  speculations  and  time- 
bargains  in  them  may  be  most  injurious  to  third  parties.  The  legislature  has  considered 
these  railway  shai'es  as  the  fair  subject  of  legitimate  investment ;  then  the  prices  of 
them  must  be  exceedingly  aft'ected  by  wagering  bargains  in  them.  Lord  Tenterden's 
doctrine  applies  with  even  more  force  to  them  than  to  the  case  of  goods.  A  fictitious 
demand  and  supply  are  created  by  unreal  transactions.  In  considering  whether  a  wager 
be  legal  or  not,  the  law  looks,  tiot  to  the  consequences  that  may  result  in  a  particular 
case,  but  to  its  general  tendency  :  Gilbert  v.  Sijkes  (16  East,  150),  Eltham  v.  Kingmiian 
(1  H.  &  Aid.  6S3).  [Parke,  B.  What  is  the  tendency  of  this  wager — to  raise  or  lower 
[466]  the  prices  ?]  To  produce  an  oscillation  in  prices.  [Maule,  B.  It  might  tend 
to  steady  them.  Alderson,  B.  Your  argument  assumes  that  it  must  produce  a  bad 
effect,  because  we  cannot  see  what  eft'ect  it  will  produce.  Parke,  B.  We  cannot  tell 
what  is  the  consequence  of  this  contract.  The  consequence  on  the  vendor  is  to  lower 
the  prices,  on  the  vendee  to  raise  them.  Besides,  it  cannot  be  a  wager  unless  both 
parties  are  cognizant  of  the  facts  :  that  is  not  stated  here.]  The  plea  follows  the  terras 
stated  by  Lord  Tenterden,  as  making  the  contract  illegal. 

Parke,  B.  I  have  always  entertained  considerable  doubt  and  suspicion  as  to  the 
correctness  of  Lord  Teiiteiden's  doctiine  in  Bryan  v.  Lewis :  it  excited  a  good  deal  of 
surprise  in  my  mind  at  the  time  ;  and  when  examined,  I  think  it  is  untenable.  I 
cannot  .see  what  principle  of  law  is  at  all  affected  by  a  man's  being  allowed  to  contract 
for  the  sale  of  gc^ods,  of  which  he  has  not  [jossession  at  the  time  of  the  bargain,  and 
has  no  reasonable  expectation  of  receiving.  .Such  a  conti-act  does  not  amount  to  a 
wager,  inasmuch  as  both  the  contracting  parties  are  not  cognizant  of  the  fact  that  the 
goods  are  not  in  the  vendor's  possession  :  and  even  if  it  were  a  wager,  it  is  not  illegal, 
because  it  has  no  necessary  tendency  to  injure  third  parties.  The  dictum  of  Lord 
Tenterden  certainly  was  not  a  hastj'  observation  thi'own  out  by  him,  because  it  appears 
from  the  case  of  Lm-ymer  v.  Smith  that  he  had  entertained  and  expressed  similar  notions 
four  years  before.  He  did  not  indeed,  in  that  case,  say  that  such  a  contract  was  void, 
but  only  that  it  was  of  a  kind  not  to  be  encouraged  :  and  the  strong  opinion  he 
afterwards  expressed  appears  to  have  gradually  formed  in  his  mind  during  the  interval, 
and  was  no  doubt  confirmed  by  the  effects  of  the  luifortunate  mercantile  speculations 
throughout  the  country  about  that  time.  There  is  no  indication  in  any  of  the  books 
of  such  a  doctrine  having  ever  been  promulgated  from  the  Bench,  [467]  until  the 
case  of  Loryriur  v.  Smith,  in  the  year  1^22  ;  and  there  is  no  case  which  has  been  since 
decideil  on  that  authoiity.  Not  only,  then,  was  the  doubt  expressed  by  Bosanquet,  J., 
in  Wellt  v.  Porter,  well  founded,  but  the  doctrine  is  clearly  contrary  to  law.  This  plea, 
therefore,  is  bad  in  substance,  and  it  is  unnecessary  to  consider  whether  it  l)e  bad 
in  form. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  the  dictum  of  Loid  Tenterden 
cannot  be  supported.  There  is  no  principle  in  its  favour.  It  would  put  an  end  to  half 
the  contracts  made  in  the  course  of  trade.  Suppose  a  vendor  makes  a  contract  for  the 
delivery  of  goods,  which  may  be  performed  by  the  delivery  of  any  goods  of  the  kind 
bargained  for :  whethei'  he  has  them  in  his  possession  at  the  time  of  the  contract  or 
not,  can  make  no  mateiial  dilference,  if  he  has  them  ready  to  be  delivered  at  the  time 
when  the  contract  is  to  tie  fuHilled.  I  disclaim  deciiling  on  the  ground  of  public  policy  : 
the  policy  of  one  man  is  not  the  policy  of  another,  and  such  a  consideiation  only  tends 
to  introduce  uncertainty  into  the  law. 

M.vuLE,  B.  I  am  of  the  s;ime  opiin'on.  I  always  considered  the  doctrine  laid  down 
in  Bnjiin  v.  Lewix  as  contrary  to  law,  anrl  most  inconvenient  in  practice  :  and  I  have 
often  heard  it  spoken  of  with  great  suspicion,  both  by  lawyers  and  mercantile  men, 
upon  both  grounds, — as  against  law,  and  against  all  mercantile  convenience.  It  was 
with  great  surprise  f  heard  so  accurate  a  lawyer  give  utterance  to  a  doctrine  so  evidently 
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erroneous ;  but  my  surprise  is  much  diminished  by  the  circumstances  to  which  Mr 
Tomlinson  has  drawn  our  attention,  and  by  reference  to  the  case  of  Lorijmer  v.  Smith, 
from  which  it  appears  that  the  opinion  gradually  formed  itself  in  his  mind,  not  so 
much  from  considerations  of  law  as  of  mercantile  con-[468J-venience — of  which  he 
was  not,  perhaps,  so  good  a  judge — until  at  length  he  expressed  it  so  confidently.  I 
have  no  doubt,  however,  that  it  is  erroneous,  and  therefore  that  this  plea  must  be 
disallowed. 

Judgment  for  the  plaintiff. 


Rawlinson  v.  Shand.  Exch.  of  Pleas.  1839.— To  an  action  of  debt  for  work  and 
labour  as  an  attorney,  and  upon  an  account  stated,  the  defendant  pleaded,  except 
as  to  41.  12s.  8d.,  parcel  &c,,  nunquam  indebitatus;  "and  as  to  the  said  sum  of 
41.  1  2s.  8d.,  parcel  &c.,  as  aforesaid,  the  defendant  says,  that  the  sum  of  41.  12s.  8d. 
parcel  of  the  sum  in  the  first  count  mentioned,  and  the  sum  of  41.  12s.  8d.,  parcel 
of  the  sum  in  the  last  count  mentioned,  are  one  and  the  same  debt  of  41.  12s.  8d., 
and  not  other  or  different  debts,  and  the  same  as  the  said  sum  of  41.  12s.  8d.  in 
the  first  plea  mentioned ; "  and  the  plea  then  proceeded  to  answer  so  much : — 
Held,  on  demurrer,  that  the  plea  was  bad  for  duplicity. 

[S.  C.  8  L.  J.  Ex.  270.] 

Debt  for  work  and  labour  as  an  attorney,  and  on  an  account  stated. 

The  defendant  pleaded,  except  as  to  the  sum  of  41.  1 2s.  8d.,  parcel  of  the  monies  in 
the  declaration  mentioned,  nunquam  indebitatus  ;  "  and  as  to  the  said  sum  of  41.  12s.  8d., 
parcel  etc.,  as  aforesaid,  the  defendant  says  that  the  sum  of  41.  12s.  8d.,  parcel  of  the 
sum  in  the  first  count  mentioned,  and  the  sum  of  41.  12s.  8d.,  parcel  of  the  sum  in 
the  last  count  mentioned,  are  one  and  the  same  debt  of  41.  12s.  Sd.,  and  not  other  or 
difi'erent  debts  of  41.  12s.  8d.,  and  that  the  same  is  the  said  sum  of  41.  12s.  8d.,  parcel 
&c.,  as  iu  the  .said  first  plea  mentioned."  The  plea  then  alleged  that  the  said  sum  of 
41.  12s.  8d.  became  due  in  respect  of  work  done  by  the  plaintiff,  as  the  attorney  of 
the  defendant  in  the  Court  for  the  Relief  of  Insolvent  Debtors,  and  that  no  signed 
bill  had  been  delivered. 

Special  demurrer  to  the  second  plea,  and  joinder  in  demurrer. 

Martin  in  support  of  the  demurrer.  The  second  plea  is  bad.  It  purports,  in  the 
commencement  of  it,  to  be  pleaded  to  one  sum,  yet  it  in  truth  answers  two  sums 
mentioned  in  different  counts,  for  different  causes  of  action.  It  was  incorrect  to  say 
that  they  were  one  and  the  [469]  same  debt ;  one  count  is  upon  the  original  considera- 
tion, the  other  upon  the  account  stated  subsequently  ;  and  it  does  not  appear  to  which 
count  the  plea  is  intended  to  apply.  Another  objection  is,  that  it  does  not  appear  by 
the  plea,  which  of  the  sums  in  the  declaration  the  plea  confesses  and  avoids. 

Wightman,  contra.  1  he  plea  is  substantially  correct.  [Parke  B.  Ought  it  not 
to  have  been  pleaded  as  to  the  sum  of  4l.  12s.  Sd.  in  the  first  count,  and  the  sum  of 
41.  12s.  8d.  in  the  second  counti  This  plea  answers  two  sums.]  It  says  those  two 
constitute  but  one  and  the  same  debt,  though  mentioned  in  separate  counts.  This 
mode  of  pleading  tends  to  conciseness,  and  the  plaintiff'  may  traverse  the  allegation 
in  the  plea,  that  they  are  the  same  debt. 

Per  Curiam.  The  plea  proposes  to  answer  one  sum,  but  in  truth  it  is  an  answer 
to  two.  You  have  denied  that  you  were  indebted  except  as  to  41.  12s.  8d. ;  then  you 
have  two  chances,  two  defences.  You  may  have  leave  to  amend,  and  plead  to  the  two 
sums.     The  plea  is  bad  for  duplicity. 

Leave  to  amend  on  payment  of  costs,  otherwise  judgment  for  the  plaintiff. 


CooMBES  V.  DuTTON.  Excb.  of  Pleas.  1839.— A  lease,  dated  October  1825,  to 
which  the  King  was  a  party,  was  granted  by  the  Commissioners  of  his  Majesty's 
Woods  and  Forests,  containing  a  clause  that  if  the  commissioners  for  the  time 
being  should  at  any  time  during  the  term  be  minded  or  desirous  to  determine 
the  demise,  and  of  such  their  mind  and  desire  should  cause  "one  calendar  month's 
notice  in  writing  under  their  hands"  to  be  given  to  the  lessee,  the  lease  at  the 
expiration  of  such  notice  should  cease,  determine,  and  be  absolutely  void  : — Held, 
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that  the  lease  was  determined  by  a  notice  signed  by  two  only  out  of  the  three 
commissioners,  bj'  virtue  of  the  stat.  lU  Geo.  4,  c.  50,  s.  92. 

[S.  G.  S  L.  J.  Ex.  278.] 

In  this  action,  which  was  tried  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings 
after  last  Hilary  terra,  the  following  [470]  special  case  was  agreed  upon  and  stated 
between  the  parties  for  ihe  opinion  of  the  Court. 

B_v  an  indenture  made  the  18th  of  October,  1825,  between  the  then  King's  most 
excellent  Majesty  of  the  first  part,  the  Hon.  Charles  Arbuthnot,  William  Dacres 
Adams,  and  Henr\'  Dawkins,  Esqrs.,  the  three  then  Commissioners  of  his  Majesty's 
AVoods,  Forests,  and  Land  Kevenues,  of  the  second  part,  and  the  plaintiti"  of  the  third 
part ;  certain  lands  and  premises  were  b}'  the  said  Commissioners  demised  to  the 
plaintiff  from  the  10th  of  October,  1824,  for  the  term  of  seventeen  years. 

The  indenture  contained  the  following  clause  and  proviso  ; — That  if  the  said 
Charles  Arbuthnot,  W.  D.  Adams,  and  Henry  Dawkins,  as  such  Commissioners  as 
aforesaid,  or  the  Commissioners  for  the  time  being  of  his  Majesty's  Woods,  Forests, 
and  ]>and  Revenues,  should,  at  any  time  or  times  during  the  term  thereby  granted, 
be  minded  or  desirous  to  determine  the  demise  thereby  made,  as  to  the  whole  or  any 
part  or  parts  of  the  said  premises,  and  of  such  their  mind  and  desire  should  cause  one 
calendar  month's  notice,  in  writing  under  their  hands,  to  be  given  to  the  said  Ann 
Coombes,  her  executors,  administrators,  or  assigns,  or  left  at  or  upon  the  same 
premises,  or  any  part  thereof,  then  and  in  every  such  case,  and  upon  the  expiration 
of  such  notice,  the  grant  and  demise  thereby  made,  as  to  the  whole  or  such  part  or 
parts  of  the  said  demised  premises  as  should  be  therein  specified,  should  cease, 
determine,  and  be  absolutely  void. 

On  the  10th  of  November,  1837,  during  the  continuance  of  the  said  term  of  years, 
notice  in  writing,  signed  by  two  of  the  then  Commissioners  of  her  Majesty's  Woods, 
Forests,  Land  Revenues,  Works,  and  Buildings,  was  given  to  the  plaintiff,  that  they 
were  minded  and  desirous  to  determine  the  said  grant  and  demise  to  her  of  a  portion 
of  the  premises  demised  and  let  by  the  said  indenture. 

At  the  time  of  this  notice  being  signed  and  given,  there  [471]  were  three  Com- 
missioners of  Her  Majesty's  Woods,  Forests,  Land  Revenues,  Works,  and  Buildings. 

The  notice  was  sufficient,  under  the  clause  and  proviso  above  set  out,  to  determine 
the  grant  and  demise  to  the  plaintiff  of  the  premises  mentioned  in  it,  if  it  had  been 
signed  by  the  said  three  commissioners. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not  the  notice,  having 
been  signed  by  two  only  of  the  commissioners,  was  sufficient  to  determine  the  demise. 
If  the  Court  should  be  of  opinion  that  it  was  not,  then  the  verdict  was  to  stand  ;  but 
if  otherwise,  the  verdict  was  to  be  entered  for  the  defendant. 

Bramwell,  for  the  plaintiff.  The  notice  given  in  this  case,  being  signed  by  two 
only  of  the  commissioners,  is  not  sufficient.  The  statute  2  Will.  4,  c.  1,  s.  8,  which 
was  passed  subsequently  to  the  granting  of  this  lease,  provides  that  the  present  com- 
missioners shall  have  the  same  powers  as  former  commissioners  had.  That  act  worked 
no  injury  to  the  plaintiff  The  9th  section  provides,  that  all  leases,  contracts,  and 
agreements,  shall  remain  in  force  in  the  same  manner  as  if  that  act  had  not  passed, 
and  the  commissioners  were  to  have  the  same  powers  as  they  had  undoi-  former  acts — 
the  last  of  which  was  the  10th  Geo.  4,  c.  50.  I3y  the  10th  section  of  the  same  statute 
2  Will.  4,  c.  1,  it  is  enacted,  that  where  anything  is  by  any  act  theretofore  passed 
required  or  permitted  to  be  done  by  the  Commissioners  of  his  Majesty's  Woods  and 
Forests,  and  which  if  done  by  two  of  them  would,  by  law,  be  as  valid  as  if  done  by 
all  of  them,  the  same  may  be  done  by  an}'  two  of  them,  and  shall  be  as  valid  and 
effectual  as  if  done  by  all  of  them,  unless  express  provisions  be  made  to  the  contrary. 
But  this  is  not  an  act  required  or  permitted  to  be  done  by  any  act,  nor  does  any 
statute  confer  upon  the  commissioners  the  power  of  giving  such  a  notice  as  this. 
[Parke,  B.  You  say  this  is  not  a  power  given  b}'  any  act  of  Parliament,  [472]  but 
by  their  own  contract.  But  the  92nd  section  of  the  10  Geo.  4,  c.  50,  which  is  an 
enabling  statute,  provides,  that  it  shall  be  lawful  for  the  commissioners  to  give  any 
notice  which  shall  be  requisite  to  compel  any  tenant  of  his  Majesty  to  deliver  up 
possession  :  and  th.at  every  such  notice  which  shall  be  given  or  m;wle  in  writing 
under  the  hands  of  the  commissioners,  or  any  two  of  them,  shall  be  good,  valid,  and 
effectual,  to  all  intents  and  purposes,  as  if  the  same  were  given  by  his  Majesty.]     That 
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section  is  preceded  and  followed  by  a  variety  of  clauses,  which  conferon  the  commis- 
sioners powers  which  they  otherwise  had  not.  Here  they  might  have  stipulated  by 
this  lease  that  they  should  have  power  to  determine  it  by  giving  a  notice  signed  by 
any  two  of  them  ;  bat  it  is  not  so.  [Alderson,  B.  The  notice  is  to  be  given  according 
to  the  act  of  Parliament,  not  the  lease.]  The  act  would  not  give  them  power  to 
determine  the  lease  by  notice,  unless  there  were  a  stipulation  to  that  effect  contained 
in  the  lease,  in  pursuance  of  the  act  of  Parliament,  and  then  there  would  be  the  joint 
operation  of  the  lease  and  of  the  statute.  Here  the  words  "  commissioners  for  the 
time  being,"  clearly  embrace  all  the  commissioners.  The  plaintiff  may  have  entered 
into  the  contract  upon  the  UTiderstanding  that  there  should  be  the  joint  willingness 
of  the  thiee  to  turn  her  out  of  possession.  The  act  was  not  intended  to  alter  the 
contract.  If  the  Court  hold  this  notice  to  be  good,  it  will  be  to  decide  that  the  notice 
would  be  operative  whilst  the  lands  remained  the  propeity  of  the  Crown,  but  not 
when  they  ceased  to  be  so. 

Kelly,  for  the  defendant,  was  stopped  by  the  Court. 

Parke,  B.  Thi.s  is  the  case  of  a  lease  gr.uited  by  the  Commissioners  of  his  Majesty's 
Woods  and  Forests,  and  there  was  a  clause  in  the  lease,  that  notice  "by  the  commis- 
sioners for  the  time  being"  should  determine  the  lease.  [473]  A  notice  was  given 
signed  by  two  of  them  only.  It  is  quite  clear  that  notice  might  have  been  given  by 
all  the  commissioners,  Imt  that  was  not  done.  The  ef'ect  of  the  stat.  lO  Geo.  4,  c.  50, 
is  to  render  valid  this  lease,  which  was  made  before  the  passing  of  that  act.  The 
92nd  sect,  is  an  enabling  one,  and  the  question  is,  does  it  apply  herel  I  think  there 
can  be  no  doubt  that  it  does.  The  words  of  the  section  are,  "  that  it  shall  be  lawful 
for  the  commissioners  for  the  time  being,  itc,  to  give  any  notice,  &c.,  on  behalf  of 
his  Majesty."  Now  is  this  a  notice  given  on  behalf  of  his  Majesty  1  It  clearly  is  so. 
He  is  a  party  to  the  lease,  which  is  granted  on  behalf  of  his  Majesty,  and  has  the 
same  effect  as  if  made  by  himself ;  and  the  notice  must  be  taken  to  have  been  given 
on  bis  behalf.  The  clause  theti  proceeds  thus :  "  Eveiy  such  notice  given  in  writing 
under  the  hands  of  the  said  commissioners,  or  any  two  of  them,  on  behalf  of  his 
Majesty,  shall  be  good,  valid,  and  effectual  to  all  intents  and  purposes  whatsoever,  and 
shall  have  the  like  force  as  if  given  l)y  his  Majesty."  The  notice  is  sufficient,  there- 
fore, if  given  by  two  commissioners  on  behalf  of  his  Majesty. 

.ALDKRSON,  B.,  concurred. 

Maule,  B  I  never  entertained  much  doubt  that  this  was  such  a  notice  as  is 
requii-ed  by  the  Act.  The  Act  provides  that  a  notice  signed  by  two  commissioners 
on  behalf  of  his  Majesty  shall  be  valid  and  effectual  to  all  intents  and  purposes.  This 
was  so  signed,  and  is  therefore  effectual  for  this  purpose. 

Postea  to  the  defendant. 

End  of  Trinity  Term 
[474]      l.'Ep.^RTs  I'F    Cases    Argued    and    Determined    in    the    Courts    of 

EXCHKQUER,    AND   EXCHEQUER   CHAMBER,    MlUHAELMAS   TeKM,    3    ViCTORL'E. 

Memoranda. 

On  Wednesday,  the  2.5th  of  September,  died  The  Right  Honourable  Sir  John 
Vaughan,  one  of  the  Judges  of  the  Court  of  Common  Pleas. 

In  this  term.  Baron  Maule  resigned  his  seat  in  this  Court,  and  was  appointed  a 
Judge  of  the  Court  of  Common  Pleas,  in  the  room  of  Mr.  .Uistice  Vaughan. 

Sir  Piobert  Mounsey  Kolfe,  Knight,  her  Majesty's  Solicitor-General,  was  called  to 
the  degree  of  the  coif,  and  gave  rings  with  the  motto  Suaviter  et  fortiter;  and 
immediately  afterwards  was  appointed  a  Baron  of  this  Court,  in  the  room  of 
Mr.  Justice  Maule.     His  lordship  took  his  seat  on  the  11th  of  November. 

Thomas  Wilde,  Esq.,  one  of  her  Majesty's  Serjeants,  was  appointed  Solicitor- 
General  in  the  room  of  Baron  Rolfe. 

[475]  Phii.lpotts  and  Others  v.  Evans  Exch  of  Pleas.  1839.— Where  A.  con- 
tracted for  the  purchase  of  wheat,  "to  be  delivered  at  Birmingham  as  soon  as 
vessels  could  be  obtained  for  the  carriage  thereof ;  "  and  subsequently  (the  market 
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having  fallen)  gave  the  seller  notice  that  he  would  not  accept  it  if  it  were 
delivered,  the  wheat  being  then  on  its  transit  to  Birmingham: — Held,  in  an 
action  against  A.  for  not  accepting  the  wheat,  that  the  proper  measure  of 
damages  was  the  ditt'erence  between  the  contract  price  and  the  market  price 
on  the  day  when  the  wheat  was  tendered  to  him  for  acceptance  at  Birmingham 
and  refused ;  and  not  on  the  day  when  the  notice  was  received  by  the  seller. 

[S.  C.  9  L.  J.  Ex.  33.  Approved,  Pdphij  v.  M'Clure,  1849,  4  Ex.  345.  Explained, 
C'oit  V.  Ambcnjate  liailwai/,  1851,  17  Q.  B.  127.  Discussed,  Uochdvr  v.  De  la  Tnui; 
1853,  2  E.  &  B.  678;  Frost  v.  Knujht,  1870,  L.  R.  5  Ex.  332  reversed,  1872, 
L.  R.  7  Ex.  111.] 

This  was  an  action  of  assumpsit  by  the  plaintiffs,  corn-merchants  at  Gloucester, 
against  the  defendant,  a  miller  at  Birmingham,  foi'  not  accepting  a  quantity  of  wheat 
which  the  plaintiffs,  early  in  the  month  of  .'anuary,  1831t,  contracted  to  sell  to  the 
defendant,  "  to  be  delivered  at  Biiiningham  as  soon  as  vessels  could  be  obtained  for 
the  carriage  thereof  '  The  market  shortly  afterwards  began  to  fall  and  the  clefendant, 
on  the  -'(ith  .I.inuary,  gave  notice  to  the  plaintiffs  that  he  would  not  accept  the  wheat 
if  it  were  delivered.  It  was  at  that  time  on  its  way  by  canal  to  Biimingham,  and  on 
its  arrival  theie  the  defendant  was  retjuired  to  accept  it,  but  he  refused  to  do  so; 
whereupon  this  action  was  lirougbt.  At  tbe  trial  before  Alderson,  B.,  at  the  last 
Gloucester  Assizes,  the  only  question  between  the  parties  was  as  to  the  time  at  which 
the  damages  were  to  be  calculated.  the  defendant's  counsel  contended  that  the 
propel  measure  of  damages  was  the  diflerence  between  the  contract  price  and  the 
market  price  on  tlie  "iGih  January,  the  day  when  the  notice  of  non-acceptance  was 
given.  For  the  plaintiffs  it  was  insisted,  on  the  authority  of  the  case  of  Lyigh  v. 
fateifon  (2  Moore,  5iS8),  that  they  were  entitled  to  damages  according  to  the  market 
price  on  the  last  day  when  the  contract  could  have  been  performed,  viz.  when  the 
wheat  was  tendered  for  acceptance  to  the  defendant.  '  he  learned  .ludge  was  of  that 
opinion,  and  under  his  direction  a  verdict  was  found  for  the  plaintiffs  for  2  i  81.  9s., 
the  amount  of  the  damages  according  to  the  latter  computation,  leave  being  reserved 
to  ti'e  defendant  to  move  to  reduce  the  damages  to  931.   I  L's. 

R.  V.  Richards  now  moved  accordingly.  The  proper  measure  of  the  damages 
was  the  difference  of  prices  on  the  26th  January,  the  day  when  the  notice  was  given 
by  the  defendant  that  he  would  not  accept  the  wheat.  He  had  1.476]  thereby  pre- 
cluded himself  from  accepting  it,  and  discharged  the  plaintiffs  from  their  oljligation  to 
deliver  it.  He  clearly  could  not  afterwa  ds  have  sued  the  plaintiffs  for  not  delivering  ; 
yet,  if  they  are  entitled  to  the  whole  damages  claimed  by  them,  the  effect  is,  that  they 
must  notwithstanding  be  bound  to  send  the  cargo  all  the  way  to  Birmingham, 
knowing  that  it  would  not  be  received  when  it  arrived  there.  This  was  an  unqualilied 
refusal  to  accept  the  goods,  which  entitled  the  plaintiffs  to  bring  their  action  on  that 
refu.sal  The  only  damage,  therefore,  which  the  plaintiffs  have  sustained  was  by  their 
not  selling  (which  they  might  have  done  by  .sample,  though  the  wheat  was  in  transitu) 
as  soon  as  they  received  the  noLice.  [Alderson,  B.  How  do  you  distinguish  this  case 
from  Lei(/h  v.  FalersimJ  where  Dallas,  C.  J.,  says, — "The  contract  was  mutually  made 
between  the  phiintiff  and  the  defendants,  and  can  therefoi-e  only  be  dissolved  by  the 
mutual  consent  of  both  parties.  ...  If  the  plaintiff  had  assented  to  its  being  put  an 
end  to,  or  it  could  even  be  inferred  that  he  did  so,  it  might  have  the  effect  of  ter- 
minating it.  But  as  that  is  not  the  fact,  it  remained  open  till  the  31st  of  December, 
[the  last  day  on  which  the  goods  could  have  been  delivered].  ...  I  therefore  think 
that  the  damages  should  have  been  estimated  at  the  difference  of  the  prices  in  tallow 
when  the  contract  was  made,  and  on  the  31st  of  December,  being  the  last  day  when 
the  defendants  could  have  fleliveicd  it."]  It  is  submitted  that  that  case  requires 
re-consideration.  If  the  plaintiffs  coiilii  have  sold  the  goods  on  receipt  of  the  notice, 
the  measure  of  damages  was  the  diHercncc  of  prices  at  that  time,  and  they  had  not 
the  option  of  going  on  and  tiiking  advantage  of  a  further  fall  in  the  market. 

LoKD  AiiiNGER,  C.  B.  I  think  there  is  no  ground  for  reducing  the  damages. 
The  proper-  period  at  which  to  calculate  them  was  when  the  defendant  ought  to  have 
received  the  goods.  The  original  contract  was  in  no  way  modified  hy  the  notice,  and 
the  plaintiffs  were  not  bound  [477]  then  to  sell  in  order  to  reduce  the  damages.  The 
case  cited  seems  to  me  precisely  in  point,  and  I  concur  with  every  word  of  the 
judgment. 

Ex.  Div.  VII. — 7* 


202  FOWLER   V.  ROUND  5  M.  &  W.  478. 

Parke,  B.  I  think  the  damages  have  been  calculated  on  the  proper  principle.  If 
Mr.  Richards  could  have  established  that  the  phuntiffs,  aftei'  the  notice  given  to  them, 
could  have  maintained  the  action  without  waiting  for  the  time  when  the  wheat  was 
to  be  delivered,  then  perhaps  the  proper  measure  of  damages  would  be  according  to 
the  price  at  the  time  of  the  notice.  But  I  think  no  action  would  then  have  lain  for 
the  breach  of  the  contract,  but  that  the  plaintiffs  were  bound  to  wait  until  the  time 
arrived  for  delivery  of  the  wheat,  to  see  whether  the  defendant  would  then  receive  it. 
The  defendant  might  then  have  chosen  to  take  it,  and  would  have  been  guiltj^  of  no 
breach  of  contract ;  for  all  that  he  stipulates  for  is,  that  he  will  be  ready  and  willing 
to  receive  the  goods,  and  pay  for  them,  at  the  time  when  by  the  contract  he  ought 
to  do  so.  His  contract  was  not  broken  by  his  previous  declaration  that  he  would  not 
accept  them  ;  it  was  a  mere  nullity,  and  it  was  perfectly  in  his  power  to  accept  them 
nevertheless ;  and,  vice  versa,  the  plaintiffs  could  not  sue  him  before.  The  same 
rule  was  adopted  in  the  case  of  Staiiii.p  v.  Cartazsi  (2  C.  M.  &  K.  165).  The  notice 
amounts  to  nothing  until  the  time  when  the  buyer  ought  to  receive  the  goods,  unless 
the  seller  acts  on  it  in  the  mean  time,  and  rescinds  the  contract.  I  think,  therefore, 
that  the  damages  have  been  calculated  according  to  the  proper  principle,  and  that 
there  should  be  no  rule. 

Alderson,  B.  I  could  not  distinguish  this  case  from  Leigh  v.  Paterson,  and  I  still 
think  that  decision  governs  it. 

GuENEY,  B.,  concurred. 

Rule  refused. 

[478]  Fowler  &  Wife  v.  Edward  Round,  Administrator  of  Joseph  Round, 
Deceased.  Exch.  of  Pleas.  1839. — Covenant  on  an  indenture  of  lease,  against 
the  administrator  of  the  assignee  of  the  lessee,  assigning  breaches  for  non-payment 
of  rent  and  non-repair.  Plea,  that  by  assignment  during  the  continuance  of  the 
lease,  the  premises  were  assigned  to  the  intestate  and  J.  S.,  and  that  J.  S.  was 
still  alive ;  which  assignment  was  denied  by  the  replication  : — Held,  that  J.  S. 
was  a  competent  witness  for  the  plaintifl',  to  prove  that  he  never  accepted  or  acted 
under  the  assignment. 

[S.  C.  9  L.  J.  Ex.  51.] 

Covenant  on  an  indenture  of  lease,  dated  the  24th  of  June,  1824,  made  by  the 
female  plaintiff,  dum  sola,  and  one  Arnold,  as  tenants  in  common  of  premises  in  the 
county  of  Stafford,  against  the  defendant  as  administrator  of  Joseph  Round,  the 
assignee  of  the  lessee.  The  lease  reserved  a  separate  I'ent  of  1 01.  to  each  lessor,  and 
contained  also  several  covenants  with  each  of  them  for  the  payment  of  rent  and  for 
repair.  The  breaches  assigned  were  for  non-payment  of  rent  and  non-repair.  The 
defendant  pleaded  (amongst  other  pleas)  that  by  indenture  of  assignment,  dated  the 
24th  of  December',  1834,  during  the  continuance  of  the  term  granted  by  the  lease,  the 
premises  were  assigned  by  the  lessee  to  the  intestate  and  one  Smallwood,  their 
executors,  &c.  ;  and  that  Smallwood  v\as  still  alive.  Replication  denying  such  assign- 
ment. At  the  trial  before  Alderson,  B.,  at  the  last  Stafford  Assizes,  the  plaintiffs 
having  given  prima  facie  evidence  to  charge  the  intestate  as  assignee,  the  defendant 
produced  the  assignment  to  Round  and  Smallwood,  as  stated  in  the  plea  ;  being  an 
assignment  in  trust  for  the  benefit  of  the  creditors  of  the  lessee.  The  plaintiff's  there- 
upon called  Smallwood  to  prove  that  he  had  never  accepted  the  trust,  or  acted  under 
the  deed.  The  defendaTit's  counsel  objected  that  he  was  incompetent,  inasmuch  as 
his  evidence  went  directly  to  exempt  him  from  all  liability  under  the  deed,  'ihe 
learned  Judge  overruled  the  objection,  and  leceived  the  evidence;  and  a  verdict  was 
found  for  the  plaintiffs,  damages  1301. 

Talfourd,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  the  evidence  was 
impioperly  admitted.  The  witness  had  an  immediate  interest  in  the  result  of  the 
trial,  since  a  verdict  for  the  plaintiffs  went  to  relieve  him  from  [479]  all  responsibility 
as  assignee.  And  as  this  cleaily  was  not  a  case  in  which  the  witness  was  to  be  affected 
through  tlie  medium  of  the  verdict,  he  was  not  rendered  competent  by  the  3  &  4 
Will.  4,  c.  42,  s.  26. 

Parke,  B.  I  think  the  witness  clearly  was  competent.  He  stood  indift'erent 
between  the  parties.  The  verdict  cannot  be  used  in  evidence  against  him  ;  and  if  it 
could,  that  objection  is  cured  by  the  statute.     The  only  other  ground,  then,  on  which 
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he  can  be  objected  to,  is,  that  he  will  benefit  by  the  result,  because  he  will  exonerate 
himself  by  fixing  the  defendant  with  the  sole  liability.  But  if  he  fixes  the  defendant 
with  the  whole  damages,  he  may  be  equally  liable  for  contributions  :  there  is  nothing 
to  prevent  his  being  liable  over :  therefore,  on  the  authority  of  Blackett  v.  Weir  (5  B. 
Si  Cr.  385  ;  8  D.  Sc  K.  142),  UaU  v.  Carzon  (9  B.  &  Cr.  646  ;  4  M.  &  Ky.  565),  Hudson 
V.  Eobinson  (4  M.  &  Sel.  475),  and  other  cases,  he  is  a  competent  witness. 

The  other  Barons  concurred. 

Rule  refused. 

Robinson  v.  Powell.  Exch.  of  Pleas.  18.39. — In  order  to  entitle  a  defendant  to 
apply  for  costs  under  the  43  Geo.  3,  c.  6,  s.  3,  he  must  have  been  actually  arrested 
and  held  to  special  bail. — Where  a  sheriffs  oflScer,  having  a  warrant  against  the 
defendant,  went  to  his  house  and  informed  him  of  it,  and  agreed  with  him  that 
they  should  meet  at  a  certain  place  and  time,  and  that  the  defendant  should  there 
give  bail  to  the  sheriff',  which  was  accordingly  done  : — Held,  that  this  was  not  an 
arrest,  so  as  to  satisfy  the  meaning  of  the  stat.  43  Geo.  3,  c.  46,  s.  3. — Where,  in 
an  action  for  an  attorney's  bill,  the  defendant  obtained  an  order  for  referring  it 
to  taxation,  "the  plaintitt'  to  give  the  defendant  credit  for  all  sums  received  on 
his  account,  on  payment  of  which  costs,  and  of  the  costs  of  the  action,  all  proceedings 
to  be  stayed  : — Semble,  that  the  award  of  the  Master  under  this  order  was  not 
a  recovery  of  the  amount  within  the  meaning  of  the  stat.  43  Geo.  3,  c.  46,  s.  3. 
— Where  an  attorney's  bill  is  reduced  more  than  a  sixth,  on  a  reference  to  taxation 
after  action  brought,  the  attorney  is  not  compellable  to  pay  the  costs  of  taxation. 

[S.  C.  9  L.  J.  Ex.  17  ;  3  Jur.  1033.] 

The  plaintiff,  an  attorney,  had  delivered  to  the  defendant  a  bill  of  costs  amounting 
to  2131.  10s.  4d.  Some  [480]  months  afterwards,  the  bill  not  being  paid,  he  commenced 
this  action,  and  sued  out  a  bailable  writ  against  the  defendant,  marked  for  bail  for 
801.  The  sheriti''s  officer  went  to  the  defendant's  house  and  informed  him  that  he  had 
a  warrant  against  him,  whereupon  it  was  agreed  between  them  that  the  defendant 
should  meet  him  at  a  place  and  time  mentioned  by  the  officer,  and  there  give  bail  to 
the  sheritt',  which  was  accordingly  done.  The  defendant  afterwards  obtained  a  judge's 
order  for  referring  the  bill  to  taxation,  "the  plaintiff  to  give  the  defendant  ciedit  for 
all  sums  received  on  his  account ;  on  payment  of  which  costs  so  to  be  taxed,  and  of 
the  costs  of  the  action,  all  proceedings  to  be  stayed."  The  bill  was  reduced  on  taxation 
from  2131.  10s.  4d.  to  1581.  4s.  8d.  ;  and  after  deducting  payments  made  by  the  defen- 
dant on  account  before  the  commencement  of  the  action,  the  ultimate  balance  allowed 
to  the  plaintiff  was  only  101.  17s.  lid.,  which  was  paid  accoidingly. 

C.  Jones  having  obtained  a  rule  to  shew  cause  why  the  Master  should  not  tax  the 
defendant  his  costs  under  the  43  Geo.  3,  c.  46,  s.  3,  and  why  he  should  not  also  allow 
him  the  costs  of  the  former  taxation,  on  the  ground  that  more  than  a  sixth  had  been 
taken  off  the  bill, 

W.  II.  Watson  shewed  cause.  With  regard  to  the  latter  part  of  this  rule,  the 
ca.ses  of  Iknlun  v.  BuUard  (4  Bing  561),  and  Harinn  v  Mihs  (9  B.  &  C  755),  are 
express  authorities  to  shew  that  the  client  is  not  entitled  to  the  costs  of  taxation, 
though  more  than  a  sixth  is  taxed  otf,  unless  the  application  to  refer  the  bill  to  taxation 
be  made  before  action  brought. 

Secondly,  this  case  is  not  within  the  stat.  43  Geo.  3,  c.  46,  s.  3,  for  two  reasons. 
In  the  first  place,  there  has  not  been  any  actual  arrest  of  the  defendant.  It  was 
ex-[481]  pressly  decided  in  James  v.  Askeiv  (8  Ad.  &  Ell.  351  ;  3  N.  &  P.  495),  that, 
in  order  to  biing  a  case  within  the  terras  of  the  statute,  there  must  be  both  an  actual 
arrest  and  a  holding  to  bail.  But  fuither,  the  statute  does  not  a|)ply  except  where 
there  has  been  a  recovery  by  verdict  and  judgment:  Kftne  v.  iM-hlc  (3  B.  it  C.  191  ; 
5  1).  it  K.  383).  Here  the  proceedings  are  stayed  by  the  judge's  order,  on  payment 
of  the  taxed  amount  and  the  costs.     The  Court  then  called  on 

C.  Jones,  in  support  of  the  rule.  This  case  falls  within  the  statute.  In  Robinson 
v.  Elsam  (5  B.  &  Aid.  661),  the  circumstances  of  which  were  precisely  similar  to  the 
present,  (except  with  lespect  to  the  point  as  to  the  arrest),  the  Court  held  it  to  be  a 
case  strictly  within  the  act  of  Parliament,  the  sum  recovered  being  ascertained  by  the 
Master's  allocatur,  and  the  suit  being  thereby  terminated ;  and  Abbott,  G.  J.,  also 
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said,  that  even  if  the  ease  were  not  within  the  statute,  yet  the  plaintiff  being  an 
attorney,  they  would  compel  hira,  in  the  exercise  of  their  jurisdiction  over  the  officers 
of  the  Court,  to  pay  the  costs  of  the  action.  [Alderson,  B.  Your  rule  asks  for  them 
only  under  the  statute,  and  the  plaintiff  comes  only  to  shew  cause  against  that.]  The 
rule  in  Ilolmison  v.  Eham  was  in  similai'  terms,  and  the  order  for  taxation  was  in  the 
same  form  as  here.  With  regard  to  the  other  point,  as  to  the  arrest,  there  was  here 
what  was  equivalent  to  an  actual  arrest ;  the  officer  having  seen  the  defendant,  and 
informed  him  he  had  a  warrant  against  him,  and  the  defendant  having  been  thereupon 
held  to  bail.  [Gurney,  B.  It  does  not  appear  that  the  officer  had  the  warrant 
with  him.]  He  abandoned  that  part  of  the  rule  which  prayed  for  the  costs  of  the 
taxation. 

Lord  Abingrr,  C.  B.  This  case  is  not  brought  befoie  [482]  the  Court  on  the 
ground  of  improper  conduct  in  its  officer,  but  specifically  under  the  statute.  That 
being  so,  the  case  of  James  v.  Askew  is  sufficient  to  dispose  of  it.  The  Court  there 
decided  that  an  actual  arrest  is  necessary  to  bring  the  case  within  the  act  of  parlia- 
ment; and  I  concur  in  that  decision.  It  is  probable  that  the  plaintiff  might  wish  not 
to  arrest  the  defendant  at  all,  but  to  get  special  l)ail  without  doing  so.  With  regard 
to  the  other  point,  the  decisions  which  have  been  cited  shew  that  this  case  does  not 
fall  within  the  statute  which  directs  the  attorney  to  pay  the  costs  of  the  taxation ; 
and  I  see  nothing  in  the  merits  of  the  case  to  induce  us  to  go  out  of  the  statute  to  give 
them. (a) 

Parke,  B.  1  he  cases  cited  by  Mr.  Watson  are  clearly  sufficient  to  dispose  of  the 
latter  part  of  the  rule.  As  to  the  other,  the  case  of  James  v.  Ash:iv  disposes  of  that 
also.  I  have  entertained  some  doubts  whether  such  ought  to  be  the  construction  of 
the  statute,  and,  I  believe,  so  intimated  in  a  case  in  this  Court ;  {h)  but  as  the  Court 
of  Queen's  Bench  have  so  decided  the  point,  I  think  it  should  be  considered  as  settled, 
that  the  statute  will  not  applj'  unless  an  actual  arrest  has  taken  place. 

Alderson,  B.  The  statute  of  the  43rd  Geo.  3,  c.  46,  was  made  "  for  the  purpose 
of  preventing  frivolous  and  vexatious  arrests."  The  first  section  says  "that  no  person 
shall  be  arrested  or  held  to  special  bail,"  &c.  ;  the  third  provides  that  certain  conse- 
quences shall  follow,  where  a  defendant  shall,  without  probable  cause,  be  "arrested 
and  held  to  special  bail"  for  too  large  a  sum.  Those  two  sections  [483]  clearly  shew 
that  the  legislature  meant  to  distinguish  between  an  arrest  and  a  holding  to  bail. 

Gurney,  B.,  concurred. 

Rule  discharged,  with  costs. 


Anderson  and  Others  v.  Chapman  and  Others.  Exch.  of  Pleas.  1839.— In 
assumpsit  against  carriers  by  sea,  the  declaration  charged  that  the  defendants 
had  so  negligently  conducted  themselves  in  and  about  the  stowage  and  otherwise 
taking  care  of  and  carrying  the  goods,  which  were  described  to  be  100  casks  of 
tallow,  that  they  were  damaged  and  spoiled.  The  defendants  pleaded  that  they 
did  take  due  care  of  the  goods,  and  did  not  negligently  conduct  themselves  in 
and  about  the  stowage  of  the  goods  or  otherwise  ;  on  which  issue  was  joined. 
At  the  trial,  the  plaintiffs  failed  to  prove  any  negligence  in  respect  of  the  stowage 
of  the  tallow,  but  proved  a  damage  to  one  cask  fi-om  negligence  in  the  loading, 
as  to  which  alone  they  obtained  damages  : — Held,  that  the  defendants  were  not 
entitled,  under  rule  74  of  H.  T.,  2  Will.  4,  to  a  verdict  or  costs  on  the  above 
issue,  in  respect  of  the  rest  of  the  casks. 

[S.  C.  7  Dowl.  P.  C.  822  ;  9  L.  J.  Ex.  9  ;  3  Jur.  11.54.    Considered,  Paterson  v.  Harris, 

1862,  2  B.  &  S.  814.] 

This  was  an  action  of  assumpsit  against  the  defendants,  as  carriers,  for  breach  of  a 
contract  for  the  carriage  on  board  their  ship,  from  Buenos  Ayres  to  Liverpool,  of  a 

(«)  The  plaintiff's  affidavit  explained  the  reduction  made  by  the  Master  in  his  bill, 
by  the  loss  of  certain  vouchers  for  disbursements,  which  would  otherwise  have  been 
produced  on  the  taxation. 

(i)  Edwards  v.  Jones,  2  M.  &  W.  4 1 7  ;  see  also  IVihon  v.  Brouqhton,  2  Dowl. 
P.  C.  631. 
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cargo  of  tiillow  and  grease,  the  property  of  the  plaintiffs.  The  breach  stated,  that 
the  defendants  "  so  negligently  behaved  and  conducted  themselves  in  and  about  the 
stowage  and  otherwise  taking  care  of  and  conveying ''  the  goods,  that  by  and  through 
the  improper  stowage,  negligence,  and  improper  and  careless  conduct  of  the  defendants, 
they  were  broken,  damaged,  &c.  The  defendants  pleaded,  first,  non  assumpscrunt ; 
secondly,  that  they  did  take  due  and  proper  care  of  the  goods,  and  "did  not  negli- 
gently behave  and  conduct  themselves  in  and  about  the  stowage  or  otherwise  taking 
care  of,  and  carrying  and  conveying "  the  goods,  as  in  the  declaration  alleged  :  on 
which  plea  issue  was  joined.  The  cause  was  tried  before  Parke,  B.,  at  the  Liverpool 
Spring  Assizes  The  plaintiffs'  counsel  opened  a  case  of  injury  to  the  whole  cargo  by 
improper  stowage,  but  the  evidence  altogether  failed  to  make  out  any  negligence  in 
this  respect.  It  appeared,  however,  that  by  reason  of  one  of  the  casks  of  tallow  not 
having  been  properly  fixed  to  the  hooks  by  which  they  [484]  were  lowered  into  the 
hold  of  the  vessel  during  the  loading,  that  cask  fell  upon  one  of  the  casks  of  grease, 
which  was  broken,  and  the  grease  injured  ;  and  in  respect  of  this  damage  only,  the 
plaintiffs  had  a  verdict  on  the  second  issue,  damages  121.  The  verdict  was  entered 
up  on  the  postea,  as  to  that  one  cask  for  the  plaintiff,  as  to  the  residue  for  the  defen- 
dant :  and  the  Master,  on  taxation,  allowed  the  plaintiff  so  much  of  the  costs  of  that 
issue  as  related  to  the  damaged  cask,  and  taxed  the  defendant  his  costs  as  to  the  rest, 
and  deducted  them  from  the  plaintiffs'.  In  Trinity  Term,  Wightman  obtained  a  rule 
to  shew  Ciuise  why  the  Master  should  not  review  his  taxation,  and  allow  the  plaintiffs 
the  whole  costs  of  the  second  issue. 

W.  H.  Watson  now  shewed  cause.  The  question  in  this  case  depends  on  the 
meaning  of  the  word  issues  in  the  rule  of  H.  T.,  2  Will.  4,  s.  74.  That  rule  directs 
that  '■  no  costs  shall  be  allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or  issues 
on  which  he  has  not  succeeded  ;  and  the  costs  of  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintiff's  costs."  Here  there  was  in  substance  a  distinct 
issue  joined  as  to  the  negligence  with  respect  to  each  cask  of  tallow,  and  the  defen- 
dants have  succeeded  as  to  all  except  one.  Doe  v.  Errington  (4  Dowl.  P.  C.  602)  is 
strongly  in  favour  of  the  defendants.  There  the  lessor  of  the  plaintiff  sought  to 
recover,  under  one  count  and  one  demise,  several  messuages, — some  freehold,  some 
copyhold, — and  succeeded  as  to  the  copyhold,  but  failed  as  to  the  freehold  ;  the  Court 
held  that  the  defendant  was  entitled,  under  the  above  rule,  to  his  costs  as  to  the 
messuages  with  respect  to  which  the  plaintiH'  had  failed  ;  for  that  a  distinct  issue  is 
raised,  l)y  the  plea  of  not  guilty,  as  to  each  messuage  from  which  the  plaintiff  com- 
plains of  an  ouster.  Knight  v.  Brown  (9  Bing.  643  ;  2  M.  &  Scott,  797)  and  Fnid- 
liomme  v.  Fraser  (2  Ad.  &  E.  645  ;  4  N.  &  M.  381)  are  authorities  [485]  to  the  same 
effect.  This  is  very  dift'erent  from  a  plea  of  not  guilty  in  trespass  ;  the  plaintiffs  here 
bring  a  charge  of  negligence  as  to  the  impi'oper  stowage  of  100  casks  of  tallow  ;  the 
defendants  deny  that  they  were  guiltv  of  negligence  as  to  anv  of  them,  and  the  jury 
find  negligence  as  to  one.  Surely  the  plea  is  divisible  under  such  circumstances. 
Suppose  the  defendants  had  pleaded  not  guilty,  only  as  to  so  much  of  the  declaration 
as  complains  of  improper  stowage  ;  they  would  clearly  have  been  entitled  to  set  off 
their  costs  of  that  issue  ;  and  what  difference  can  it  make  whether  they  plead  two 
pleas,  or  one  in  substance  the  same?  [Parke,  B.  According  to  the  facts  as  they 
appeared  to  me  at  the  trial,  the  plaintiffs  went  for  two  ditVerent  causes  of  action  ;  one 
for  the  one  cask,  and  another  and  different  one  for  the  other  ninety-nine.]  The  whole 
diflSculty  arises  from  their  including  what  arc  substatitially  two  ditlorent  causes  of  action 
in  one  count.  [Alderson,  B.  W"hy  did  you  not  ask  for  particulars  of  the  negligence 
complained  of  ?  You  would  then  have  found  that  two  different  kinds  of  negligence 
were  imputed,  and  might  have  paid  money  into  Court  as  to  one.  Lord  AUinger,  C.  B. 
According  to  your  argument,  a  (lefcndant  in  trover  ought  to  have  a  verdict  and  costs  as 
to  all  the  goods  not  proved  to  have  l)een  converted.]  It  was  not  necessary  to  raise  such 
a  question  before  the  New  Rules  ;  but  as  a  general  verdict  and  damages  would  now 
vest  the  property  in  all  the  goods  in  the  plaintiff,  the  defenilant  ought  to  have  the 
verdict  entered  for  him  as  to  the  goods  not  proved,  in  order  to  a.scertain  the  respective 
rights  of  the  parties  in  future  proceedings.  [Parke,  B.  The  question  here  in  reality 
is  as  to  the  form  of  the  postea]  It  is  therefore,  in  fact,  a  question  on  the  record, 
and  is  open  to  a  writ  of  error,  if  this  rule  be  discharged.  In  I'hgthian  v.  IVhile 
(1  M.  &  W.  216  ;  4  Dowl.  P.  C.  714),  where  the  defendant  complained  of  a  breaking 
and  entering  of  three  several  closes  named,  but  proved  trespasses  in  two  only,  the 
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defendant  was  held  entitled  to  costs  [486]  as  to  the  third.  Suppose  the  plaintiff  com- 
plained of  two  trespasses  on  different  days,  and  had  a  general  verdict  on  a  plea  of 
liberum  tenementuni,  having  proved  a  trespass  on  the  first  day  only  ;  that  would  be 
an  estoppel,  if  pleaded,  as  to  the  whole  time  included  in  the  declaration  ;  the  verdict 
ought  therefore  to  be  entered  distributively.  [Lord  Abinger,  C.  B.  I'he  plea  of  not 
guilty  is  a  distinct  plea  to  each  count  or  complaint,  and  in  its  nature  embraces  several 
issues  ]  The  same  piinciple  applies  wherever  the  plea  extends  to  several  causes  of 
complaint. 

Wightnian,  contriY.  This  is  a  plea  pleaded  to  the  very  gist  of  the  action  as  laid  in 
the  declaration.  The  plaintiffs  complain  of  negligence,  as  well  in  the  stowage  of  the 
goods  as  otherwise  in  their  conveyance.  The  plea  alleges  that  the  defendants  did 
not  negligently  conduct  themselves  about  the  stowage  or  otherwise,  and  on  this  plea 
a  distinct  issue  is  joined.  The  question  therefore  on  this  issue  is,  whether  the  defen- 
dants were  guilty  of  any  negligence  in  the  conveyance  of  the  goods.  On  the  tiial, 
it  appears  that  they  were  guilty  to  such  an  extent  as  to  entitle  the  plaintiffs  to  121. 
damages.  If  the  plaintiffs  had  really  gone  for  the  damage  to  the  one  cask  only, 
their  declaration  would  have  been  in  the  same  form  ;  and  if  the  argument  for  the 
defendants  be  sustainable,  they  would  equally  in  such  case  have  been  entitled  to  a 
verdict  and  costs  in  respect  of  the  rest.  It  is  only  one  cause  of  action,  though  the 
negligence  may  be  to  a  greater  or  less  extent.  Suppose  a  declaration  in  covenant 
for  non-repair,  with  a  single  general  breach,  but  with  several  items  of  charge,  to  which 
the  defendant  pleaded  performance  generally,  could  it  be  contended  that  he  would 
be  entitled  to  costs  in  respect  of  a  single  item  which  was  not  proved?  The  juiy  have 
here  found  aftiimatively  for  the  plaintiffs  on  this  issue,  that  they  haved  proved  negli- 
gence all  that  remains  is  a  mere  inquiry  of  damages.  Suppose  an  action  brought  for 
several  sums  of  money,  with  a  general  plea  of  payment,  which  fails  as  to  one  of  them ; 
the  plaintiff'  [487]  is  entitled  to  the  verdict,  and  the  only  question  is  one  of  damages  : 
and  the  same  with  respect  to  a  plea  of  set-off  which  fails  to  answer  the  whole  :  Tuck 
v.  ?'?fcZ- (ante,  p.  109).  The  defendants  here,  in  like  manner,  profess  to  answer  the 
whole  of  the  plaintiff's  complaint,  and  fail  to  do  so.  In  the  cases  cited  on  the  other 
side,  the  question  arose  on  the  plea  of  not  guilty,  which  is  necessarily  divisible  in  its 
nature.  In  Phytliicm  v.  irhite,  the  complaint  was  of  breaking  and  entering  three 
different  closes  specifically  named  and  set  out  by  their  abuttals ;  which  the  plaintiff 
himself  therefore  treated  as  distinct  and  unconnected  trespasses.  In  whatever  manner 
the  plaintiff  declares,  the  defendant  may  obtain  particulars  ;  l)ut  if  he  chooses  to  run 
the  risk  of  pleading  an  entire  defence,  when  he  has  in  fact  only  a  partial  one,  he  must 
abide  the  consequences.  [Lord  Abinger,  C.  B.  Suppose  there  were  judgment  by 
default,  and  proof  entitling  the  plaintiH  to  \i\.  damages  only,  would  he  be  subject  to 
any  costs "?  The  issue  is  not  as  to  the  amount,  but  upon  the  fact  of  negligence.]  And 
the  defendant  may  always  protect  himself  by  obtaining  particulars,  and  paying  the 
proper  amount  into  Court. 

Lord  Abinger,  C.  B.  If  we  were  at  liberty  to  do  justice  in  this  particular  case, 
in  contravention  of  the  general  lule  of  law,  I  should  be  much  disposed  to  discharge 
this  rule ;  because  the  parties  undoubtedly  both  went  down  to  try  the  question  as  to 
the  damage  by  improper  stowage.  But  the  plaintiffs,  nevertheless,  proved  negligence 
within  the  terms  of  the  declaration.  Now  the  effect  of  the  plea  is,  that  the  defen- 
dants committed  no  negligence  such  as  is  complained  of  in  the  declaration  ;  that  is 
the  issue ;  but  it  appears  by  the  evidence  that  they  have  :  as  soon  as  that  is  found, 
the  case  resolves  itself  merely  into  a  question  of  damage.s,  and  assumes  the  same  form 
as  if  the  defendants  had  not  pleaded  [488]  at  all,  but  had  let  judgment  go  by  default. 
The  apparent  difficulty  arises  from  this,  that  the  damage  has  been  occasioned  by  a 
different  species  of  negligence  from  that  of  the  stowage  ;  but  then  the  issue  is,  whether 
there  has  been  negligence  of  any  kind.  If  we  were  to  say  that  the  costs  ought  to  be 
separated  in  such  a  ease,  it  would  lead  to  discussion  and  difficulty  in  almost  every 
case  where  the  plaintiff  did  not  succeed  to  the  full  amount  claimed  in  the  declaration. 
There  is  almost  always  great  uncertainty  as  to  the  result  of  evidence,  and  a  plaintiff 
is  compelled  to  state  his  case  more  widely  than  if  he  were  fully  apprized  of  the  extent 
to  which  it  would  be  proved,  or  the  evidence  would  be  believed  by  the  jury  :  and  if 
we  were  so  to  lay  down  the  rule,  it  would  follow  in  almost  every  case  that  the 
plaintiff'  must  pay  costs,  because  his  pleader  had  laid  the  complaint  larger  than  the 
proof.     I  do  not  question  any  of  the  cases  which  have  been  cited.     The  general  issue 
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raises  a  distinct  issue  on  each  count,  anrl  before  the  New  Rules,  on  the  plea  of  not 
guilty  in  trespass,  the  verdict  might  have  been  entered  separately  on  the  dirterent 
counts,  if  counsel  chose  to  do  so.  Then  there  is  a  class  of  rases,  of  which  ejectment 
is  one,  in  which  it  is  usual  to  lav  a  vast  number  of- different  matters  in  the  declaration  ; 
but  if  it  appear  that  the  plaiutitf  is  going  for  a  distinct  messuage  or  close,  it  is  neces- 
sary to  give  him  the  verdict  for  that  alone,  and  the  defendant  a  verdict  for  the  residue, 
because  the  verdict  is  to  ascertain  the  respective  rights  of  the  parties  in  future,  and 
in  order  to  enable  the  sheriff  to  give  possession  of  that  messuage  or  close  onl  .  On 
a  general  verdict,  the  lessor  of  the  plaintifl'  might,  at  his  own  peril,  make  the  sheriff 
give  him  possession  of  the  whole  premises,  which  would  give  rise  to  further  litigation. 
Therefore,  as  the  plea  of  not  guilty  is  divisible  in  its  nature,  the  flefeudant  mav  well 
have  costs,  under  the  New  Rules,  in  respect  to  the  part  proved  by  him.  So,  in 
I'hiitlwm  v.  White,  the  plea  of  liberura  tenementum  was  applicable  in  its  nature  to 
[489J  each  c'ose,  and  severable.  With  regard  to  the  ease  of  libel  ( Friidhomme  v. 
Trax'-r),  I  entertain  some  doubt.  If  several  publications  vvei-e  included  in  one  count, 
and  the  geneial  issue  were  pleaded  to  that,  I  should  agree  that  it  would  be  divisible  ; 
but  I  should  doubt  whether  that  ought  to  be  so  wheie  one  publication  onl  •  is  set 
forth.  However,  that  case  is  not  like  the  present ;  here  the  e  is  a  single  issue,  which 
being  found  foi-  the  plaintiH's,  the  rest  is  a  mere  question  of  damages;  ami  though 
damages  are  not  found  in  respect  of  the  whole  cause  of  complaint,  I  think  that  does 
not  sul(ject  them  to  costs. 

P.\1{KE,  B.  I  am  of  the  same  opitn'on,  that  the  rule  must  be  made  absolute  ; 
although  certainly,  at  the  commencement  of  the  argument,  I  entertained  a  ditfcrent 
opinion,  from  my  impression  that  the  plaintiffs  were  proceeding  for  two  different 
causes  of  action.  And  1  think  the  question  resolves  itself  into  this,  whether  they  ar-e 
in  fact  proceeding  for  diffei'cnt  causes  of  action  ;  if  they  are,  the  plea  ought  to  be 
divisible.  [His  lordship  stated  the  declaration  and  plea  ]  I  agi-ee  to  all  the  cases 
which  have  been  cited,  and  think  they  are  lightly  dcciiled.  There  is  no  harm  in 
endeavouring  to  distribute  the  issue,  whenever  the  plaintiff  goes  in  fact  for  two  causes 
of  action,  and  fails  as  to  one.  The  iiile  of  H.  T.,  "J  Will.  4,  was  not  a  now  one  in 
principle  ;  its  object  was  merely  to  bring  back  the  practice  to  the  true  construction 
and  ettect  of  the  statutes  of  23  Hen.  8,  e  15,  and  4  'ac.  1,  c.  3 :  and  the  effect  of  that 
rule  is,  that  if  the  plaintiff  fails  either  as  to  one  entire  cause  of  action,  or  a  distinct 
part  of  one,  the  defendant  is  entitled  to  costs  as  to  that.  The  first  ease  on  the  con- 
struction of  the  lule  was  0«  v.  Tlmmaxim  (2  C.  &  J.  498  ;  I  Dowl  P.  C.  572),  where 
it  was  held,  on  not  guilty  pleaded  to  a  dechintion  containing  several  counts  in  case, 
that  the  defendant  was  entitled  to  the  costs  [49D|  of  the  counts  found  fur  him.  The 
next  step  was  taken  in  J'nu/hoinine  v.  Frasi'r,  where,  upon  one  count  for  libel,  the 
defendant  was  held  entitled  to  the  costs  incurred  bv  disproving  the  iuuendoes  negatived 
by  the  jury.  I  am  not  prepared  to  say  that  decision  was  wrong,  though  I  entertain 
some  little  doubt  upon  it.  In  the  decision  in  Una  v.  Eniiujlon  I  quite  concur.  In 
ejectment  for  different  premises,  there  are  in  ti-uth  several  causes  of  action  embraced 
in  one  count;  and  if  the  plaintiff  fails  on  one,  the  defendant  is  properly  entitled  to 
costs.  I  should  hold  the  same  doctrine  also  in  tiespass;  particulaily  where  the 
complaint  is  as  to  trespasses  in  ditferent  closes,  which  might  be  made  the  subject  of 
separate  actions.  And  so  I  should  be  disposed  to  hold  in  all  cases  where  the  plaintiff 
declares  in  a  general  form,  and  under  it  is  going  for  distinct  causes  of  action.  The 
question  then  is,  whether  the  plaintiils  are  here  recovering  for  the  breach  of  one  entire 
contract;  and  I  think  they  are  —  viz.  the  contract  safely  to  carry  one  entire  shipment. 
It  is  very  analogous  to  the  case  of  a  breach  of  i;oven.-uit  to  repair,  put  by  Mr  Wiglitman. 
The  question  for  the  jury  on  this  issue  was,  whether  there  was  a  breach  of  one  entire 
contract  or  not ;  and  that  having  been  proved,  the  rest  was  a  mere  question  of 
damages. 

Ai.KERisON,  B.  I  am  of  the  same  opinion.  The  first  issue,  on  non  .assumpsit,  was 
properly  found  for  the  plaintilfs,  the  contract  being  proved.  Then  the  substance  of 
the  second  issue  is,  that  the  defendants  have  not  been  guilty  of  any  breach  of  the 
contract  whatever.  That  being  found  against  them,  the  rest  is  merely  a  question  of 
damages  ;  and  the  case  is  not  within  the  words  or  the  intention  of  the  rule. 

GuKNKY,  B.,  concurred. 

Rule  absolute. 
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[491]  Smith  v.  Pole.  Exeh.  of  Pleas.  1839.- — Issue  was  joined,  in  a  town  cause, 
in  Michaelmas  Term,  and  notice  of  trial  given  for  the  second  sittings  in  that 
term.  The  cause  was  in  the  paper  of  those  sittings,  but  went  over  to  the  sittings 
after  term.  The  plaintiff  then  withdrew  the  record.  In  Hilary  Term,  the 
defendant  moved  for  and  obtained  costs  of  the  day : — Held,  that  the  defendant 
might  move  for  judgment  as  in  case  of  a  nonsuit  in  Trinity  Term. 

[S.  C.  7  Dowl.  P.  C.  792 ;  9  L.  J.  Ex.  17 ;  3  Jur.  1054.] 

This  was  a  rule  for  judgment  as  in  case  of  a  nonsuit.  Issue  was  joined  in  last 
Michaelmas  Term,  and  notice  of  trial  was  given  for  the  second  sittings  in  that  term. 
The  cause  was  in  the  paper  accordingly,  but  went  over  to  the  sittings  after  term,  when 
the  plaintiff  withdrew  the  record.  In  Hilary  Term,  the  defendant  obtained  a  rule  for 
payment  of  the  costs  of  the  day,  which  was  made  absolute,  and  the  costs  were  paid 
accordingly.  In  Easter  Term,  the  defendant  moved  for  judgment  as  in  case  of  a 
nonsuit  for  the  same  default ;  but  the  rule  was  discharged  in  Trinity  Term,  on  the 
ground  of  the  defendant's  having  made  the  previous  application  for  costs  of  the  day 
(see  Reg.  Gen.  H.,  2  Will.  4,  r.  69).  In  the  same  term,  the  defendant  again  moved 
for  and  obtained  the  present  rule  for  judgment  as  in  case  of  a  nonsuit. 

Cole  shewed  cause.  The  defendant,  having  elected  to  proceed  for  the  costs  of  the 
day,  cannot  afterwards  move  for  judgment  as  in  case  of  a  nonsuit.  It  will  be  said 
there  has  been  a  new  default ;  but  that  is  not  so ;  the  mere  lapse  of  time  after  the 
rule  for  costs  of  the  day  was  disposed  of,  does  not  constitute  a  new  default.  There 
is  no  fresh  notice  of  trial  given,  and  no  date,  therefore,  from  which  to  count,  so  as  to 
make  a  new  default.  The  defendant's  only  course  is  to  take  the  case  down  by  proviso. 
[Paike,  B.  I  have  always  understood,  that  if  the  plaintiff  has  gone  down  once  to 
trial,  and  the  cause  is  made  a  I'cmanet,  the  defendant  must  take  it  down  by  proviso.] 
That  is  an  additional  ground  for  discharging  this  rule.  In  Moseley  v.  Clark  (2  Dowl. 
P.  C.  66),  where,  after  a  default  in  not  trying  at  the  Assizes,  the  defendant  moved 
for  costs  of  the  day,  and  the  plainitfl'  again  made  default  by  not  trying  at  the  next 
[492]  Assizes,  this  Court  intimated  an  opinion  that  the  defendant  was  not  entitled 
to  move  for  judgment  as  in  case  of  a  nonsuit. 

R.  V.  Richards,  contrk.  This  was  not  the  case  of  a  remanet ;  the  cause  merely 
went  over  by  adjournment  from  one  sittings  to  another,  and  the  plaintiff  was  clearly 
guilty  of  a  default  in  not  trying  at  the  latter  sittings.  If  it  were  not  so,  a  defendant 
could  never  have  judgment  as  in  case  of  a  nonsuit,  where  the  cause  has  gone  over  from 
one  sittings  to  another  in  the  same  term.  [Aldenson,  B.  It  certainly  is  rather  an 
adjournment  than  a  remanet.  Parke,  B.  No  fresh  notice  of  trial  is  required  in  such 
a  case  ]  I  hen  the  plaintiff  has  been  guilty  of  a  second  default  since  the  rule  for  costs 
of  the  day  was  disposed  of,  in  suffering  another  term  to  elapse  before  he  took  the 
cause  down  again  to  trial.  Dyke  v.  Edwards  (-J  Dowl.  P.  C  5.i)  is  an  express  authority 
to  that  eif'ect. 

l.OKD  Abinger,  C.  B.  That  case  is  certainly  an  authoiity  that  a  defendant  may 
move  for  judgment  as  in  the  case  of  a  non.suit  on  a  second  default.  It  is  argued  that 
here  theie  has  been  no  second  default,  because  there  was  no  fiesh  notice  of  trial :  but 
the  plaintiff  was  bound  to  take  the  cause  down  for  trial  according  to  the  course  and 
practice  of  the  Court,  but  he  has  not  done  so. 

Parke,  B.  I  he  ellect  of  the  rule  of  H.  T.,  2  Will.  4,  r.  69,  is  to  prevent  the 
plaintiff  fro  n  being  subject  both  to  costs  of  the  day  and  to  judgment  as  in  case  of  a 
nonsuit,  for'  the  sarue  default,  as  he  was  before,  accoi-ding  to  the  practice  of  this  Court ; 
but  the  plaintiff'  m  st  go  to  trial  at  the  next  pr'actical)le  time;  if  he  does  not,  the 
defendant  will  he  entitled  to  judgment  as  in  case  of  a  nonsuit.  I  hat  is  the  effect  of 
the  judgment  of  Bayley,  B.,  in  D^ke  v.  A'r/-[493]-'r((/r/6-.  The  rule  for  costs  of  the  day 
pur-ges  fr-ora  the  consequences  of  that  default,  but  the  plaintiff  must  still  try  with  all 
convenient  speed. 

Alderson,  B.,  and  GuiiNEY,  B.,  concur-r-ed. 

Rule  discharged  pn  a  peremptory  undertaking. 
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May  f.  HrsBAND.  Exch.  of  Pleas.  1839.^ — 'Where  a  plaintiff  gives  notice  of  trial 
a  term  earlier  than  the  practice  of  the  Court  requires,  if  he  omit  to  try  pursuant 
to  such  notice,  the  plaintiff  may  move  for  judgment  as  in  case  of  a  nonsuit 
in  the  ne.xt  term,  although  the  plaintiff  have  since  given  a  new  notice  of  trial  for 
that  term. 

[S.  C.  7  Dowl.  P.  C.  867 ;  9  L.  J.  Ex.  34.] 

In  this  case  issue  was  joined  in  Trinity  Term,  and  notice  of  trial  given  for  the 
sittings  after  that  term.  The  plaintiff  on  that  occasion  withdrew  the  record,  but 
subsequently  gave  a  fresh  notice  of  trial,  in  time  for  the  first  sittings  in  this  term. 
The  defendant  having  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit, 

Erie  shewed  cause,  and  contended  that  under  these  circumstances  the  defendant 
was  not  entitled  to  move  for  judgment  as  in  case  of  a  nonsuit,  the  plaintiff  having 
previously  given  a  new  notice  of  trial  ;  and  cited  Banger  v  Bligh  (5  Dowl.  P.  C  23.5). 
[Gurney,  B.  In  that  case  the  plaintiff  gave  a  continuing  notice  before  the  first  had 
expired,  and  the  cause  had  not  been  entered.  Parke,  B.  Surely  the  notice  to  try 
fixes  the  time  of  trial.]  The  plaintiff  was  not  bound  to  try  in  the  same  term  in  which 
issue  was  joined. 

Butt,  contr^,  referred  to  Howell  v.  Powlett  (8  Bing.  272  ;  1  M.  &  Scott,  3.55),  as  an 
express  authority  in  favour  of  the  motion. 

Parke,  B.  This  was  a  clear  default."  When  the  plaintiff  gives  notice  of  trial,  he 
is  bound  to  proceed  according  to  that  notice.  Here  he  did  not  do  so,  but  withdrew 
the  [494]  record.  That  was  a  default  which  entitled  the  defendant  to  move  for 
judgment  as  in  case  of  a  nonsuit  in  the  following  term  ;  and  that  default  was  not 
purged  by  the  new  notice  of  trial.  This  case  is  distinguishable  from  Hunger  v.  Bligh. 
There,  before  the  first  notice  had  expired,  the  plaintiff'  extended  it  b}-  a  fresh  notice : 
here  he  withdrew  the  record,  and  gave  a  fresh  notice  subsequently. 

Ai.DERSON,  B.  The  words  of  the  act  of  parliament  are  decisive  of  this  point.  The 
plaintiff  must  proceed  pursuant  to  the  course  and  practice  of  the  Court.  The  course 
and  practice  of  the  Court  is,  that  he  must  go  to  trial  within  a  limited  time,  unless  he 
offers  to  go  to  trial  before :  if  he  does,  then  he  must  go  to  trial  according  to  that 
notice. 

GuRNFV',  B.,  and  RoLFE,  B.,  concurred. 

Rule  discharged,  on  a  peremptory  undertaking  to  go  to  trial  pursuant  to  the 
second  notice. 


Channell  and  Another,  Executors  of  Henry  Taylor,  Deceased  r.  John  Ditchburx. 
Exch.  of  Pleas.  It<39. — Payment  of  interest  by  one  of  the  makers  of  a  joint 
and  several  promissory  note,  though  made  more  than  six  years  after  it  became 
due,  is  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  as  against  the 
other  maker. 

[S.  C.  9  L.  J.  Ex.  1  ;  3  Jur.  1107.     Explained,  Fmlliam  v.  (Fallis,  1853, 

10  Hare,  228.] 

Assumpsit.  The  declaration  stated,  that  the  defendant  and  one  Thomas  Ditchburn, 
in  the  lifetime  of  the  said  Henry  Taylor,  to  wit,  on  the  10th  of  February  18J4,  made 
their  promissory  note  in  writing,  dated  &c.,  and  thereby  jointly  and  severally 
promised  to  pay  to  the  said  Henry  Taylor  or  order  the  sum  of  .'lOOl.,  value  received, 
with  lawful  inteiest  thereon  from  the  date  thereof,  at  3G  months  after  the  date 
thereof.  1  he  second  count  was  upon  an  account  stated  between  the  defendant  and 
the  testator  in  his  lifetime,  and  the  thiid  upon  an  account  stilted  between  the  plaintiffs 
as  executors  and  the  defendant. 

[495J  Pleas,  1st,  actio  non  accrevit  infra  sex  annos  ;  2ndly,  to  the  2nd  &  3rd 
counts,  non  assumpsit;  upon  both  of  which  the  replication  took  issue. 

At  the  trial  before  Tiiidal,  C.  J  ,  at  the  last  Chelmsford  Assizes,  it  appeared  that 
Taylor,  the  payee  of  the  note,  died  in  January,  1827.  about  a  month  before  it  became 
due.  The  plaintitrs  attorney  proved  that  he  received  payment  of  251.  for  a  year's 
interest  on  the  note,  from  I  homas  Ditchburn,  on  the  4th  of  March,  1833;  the  like 
sum   on    the    15th  of   February,   1834,  and  again  in  the  year   1835.     Piatt,  for  the 
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defendant  John  Ditchbuni,  contended  that  he  was  entitled  to  the  verdict,  since,  us 
against  him,  the  debt  had  been  once  barred  b}'  the  Statute  of  Limitations,  and  could 
not  be  revived  by  payment  of  interest  by  his  co-maker.  The  learned  judge  was  of  a 
contrary'  opinion,  and  under  his  direction  the  jurj'  found  a  verdict  for  the  plaintift's, 
damages  6101. 

Piatt  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  This  promissory 
note  became  payable  on  the  13th  of  February,  1827,  between  which  time  and  the  4th 
of  March,  1833,  the  day  when  the  first  payment  of  interest  was  made,  more  than  six 
years  had  elapsed.  The  Statute  of  Limitations  had  therefore  run,  and  could  not 
afterwards  be  revived,  as  against  the  present  defendant,  by  the  payment  of  interest 
by  his  co-maker  of  the  note.  In  Atkw><  v.  Tredgold  (2  B.  &  C.  23  ;"'3  D.  &  K.  200), 
where  A.  &  B.  made  a  joint  and  several  promissory  note,  and  A.  died,  and  ten  years 
after  his  death  B.  paid  interest  upon  the  note ;  it  was  held  that  the  payment  of 
interest  by  B.  did  not  take  the  case  out  of  the  Statute  of  Limitations,  so  as  to  make 
A.'s  executor  liable  upon  the  note.  There  Bayley,  J.,  says — "Here  the  statute 
appears  to  have  attached  before  the  payment  was  made  by  Kobert  Tredgold,  and 
therefore  John  Tredgold,  [496]  the  co-promisor,  (whose  executors  are  now  sought  to 
be  charged),  being  at  that  time  protected,  could  not  be  subjected  to  any  new  obligation 
by  the  act  of  Wobert."  So  here,  the  payment  was  made  after  the  liability  of  the 
defendant  was  at  an  end.  In  Slater  v.  Limsmi  (1  B.  &  Adol.  396),  it  was  also  held 
that  after  the  death  of  one  maker  of  a  joint  and  several  promissory  note  signed  by 
two,  or  payment  of  interest  upon  it  hy  the  executor  of  the  deceased  party,  would  not 
take  the  case  out  of  the  statute  as  against  the  survivor.  There  Lord  Tenterden,  C.  J., 
after  referring  to  the  case  of  Atkins  v.  Trcdfiold  as  not  being  essentially  different,  says, 
"  The  same  principle  appears  to  us  applicable  to  both  cases  ;  and  we  think  that  where 
a  joint  eontiact  is  severed  by  the  death  of  one  of  the  contractors,  nothing  can  be  done 
by  the  personal  representative  of  the  other  to  take  the  debt  out  of  the  statute  as 
against  the  survivor."  Here  the  defendant  is  charged  upon  his  several  liability,  which, 
as  soon  as  the  statute  had  run,  ceased  to  exist.  The  case  of  Bitrlcir/h  v.  Slott  (8  B.  &  C. 
36  ;  2  Man.  &  R.  93)  is  distinguishable,  because  there  the  payment  of  interest  was 
made  within  the  six  years  ;  here  it  was  not  made  until  afterwards. 

Parke,  B.  We  will  take  time  to  look  into  the  authorities,  but  at  present  it  seems 
to  me  that  this  case  is  not  distinguishable  in  principle  from  Burleigh  v.  Stott. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  afterwards  delivered  by 

Parke,  B.  The  question  in  this  case  was,  whether  payment  of  interest  by  one  of 
two  makers  of  a  promissory  note,  made  after  the  lapse  of  six  years  from  the  time 
when  the  note  became  due,  took  the  case  out  of  the  Statute  of  [497]  Limitations  with 
regard  to  the  other  co-maker.  Mr.  Piatt  relied  upon  the  cases  of  Atkins  v.  Tredgold 
and  Slater  v.  Lawsmi,  as  making  a  distinction,  and  throwing  a  doubt  upon  the  old 
case  of  Whitcomb  v.  Whitivg  (Dougl.  652),  which  decided  that  one  of  two  joint  makers 
of  a  promissory  note  might,  by  acknowledgment  or  part  payment,  take  the  case  out 
of  the  statute  as  against  the  other.  After  those  two  cases,  undoubtedly  some  degree 
of  doubt  might  fairly  exist  as  to  the  propriety  of  the  decision  in  the  case  of  JFIiitromh 
v.  Jl'hiting ;  and  it  does  seem  a  strange  thing  to  say,  that  where  a  person  has  entered 
into  a  joint  and  several  promissory  note  with  another  person,  he  thereby  makes  that  other 
his  agent,  with  authority,  by  acknowledgment  or  payment  of  interest,  to  enter  into  a 
new  contract  for  him.  But  since  the  decisions  in  Atkins  v.  Tregold  and  Slaier  v.  Laivson, 
the  Court  of  King's  Bench  have  twice  decided  that  payment  by  one  of  two  joint  makers 
of  a  promis!3ory  note  is  sufficient  to  take  the  case  out  of  the  statute  as  against  the 
other.  The  first  of  these  cases  was  that  of  Burleigh  v.  Stott,  where  the  defendant  was 
sued  as  the  joint  and  sevei-al  makei'  of  a  promissory  note,  and  there  the  Court  held, 
that  payment  of  interest  by  the  other  joint  maker  was  enough  to  take  the  case  out  of 
the  statute  as  against  the  defendant;  and  that  it  was  to  be  considered  as  a  promise 
by  both,  so  as  to  make  both  liable.  And  since  the  decision  in  that  case,  the  Court  of 
King's  Bench  have  come  to  the  same  conclusion,  in  the  case  of  Manderston  v.  liohertsan 
(4  Man.  &  Ryl.  440),  which  was  argued  on  the  22nd  of  May,  1329.  I  have  discovered 
my  paper  book  in  that  case,  which,  it  appears,  was  argued  by  Mr.  Piatt  himself ;  and 
the  Court  decided  there,  that  an  account  stated  by  one  of  the  makers  of  a  joint  note, 
and  part  payment  of  the  account,  took  the  case  out  of  the  statute  as  to  the  other ; 
thus  confirming  the  authority  of  Burleigh  v.  Stott.     Then  Mr.   Piatt  relies  upon  the 
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dis-[498]-tinetion  in  this  case,  that  the  payment  was  made  after  the  statute  had  run, 
and  which  was  pointed  out  by  Mr.  Justice  Bayley  as  one  of  the  grounds  on  which  he 
distinguished  the  case  of  Alkiitu  v.  Tndgold  from  U'liifcohih  v.  IVhitunj ;  that  there  the 
statute  had  attached,  and  that  its  operation  could  not  be  affected  by  any  act  of  future 
payment.  But  I  find  that  in  Manderdmi  v.  Robertson  the  note  was  dated  the  9th  of 
July,  1817,  and  an  account  was  furnished  bj'  one  of  the  joint  makers  on  the  1st  of 
June,  1825,  to  the  payee  taking  credit  to  himself  for  payments  of  interest  after  the 
six  years  had  elapsed,  but  not  before  ;  and  it  was  held  that  this  was  sufficient  to  take 
the  case  out  of  the  statute  as  against  the  other  maker.  There  the  payment  was  after 
the  six  years  had  elapsed,  and  yet  it  was  held  sufficient.  The  result  is,  that  we  must 
consider  the  case  of  U'hikomh  v.  If'hiiivg  as  good  law,  and  there  will  therefore  be 
no  rule. 

Kule  refused. (a) 


Kenxaway  and  Others  r.  Treleavan.  Exch.  of  Pleas.  1839. — A  guarantee  was 
given  in  the  following  terms  : — "  I  hereby  guarantee  to  you  the  sum  of  2501.  in 
case  Mr.  P.  should  make  default  in  the  capacity  of  agent  and  traveller  to  you  :" 
— Held,  that  the  consideration  sufficiently  appeared  on  the  face  of  the  instrument. 

[8.  C.  9  L.  J.  Ex.  20 ;  3  Jur.  1034.] 

Assumpsit  on  a  guarantee,  of  which  the  following  is  a  copy : — 

"Messrs.  Kennaway  &  Co.  "Truro,  July  12th,  1838. 

"Gentlemen, — I  hereby  guarantee  to  you,  Messrs.  Kennaway  &  Co.,  the  sum  of 
2501.,  in  case  Mr.  Paddon,  of  &c.,  should  default  in  his  capacity  of  agent  and  traveller 
to  you.  "  William  S.  Treleavan." 

At  the  trial  before  Erskine,  J  ,  at  the  last  Assizes  for  Cornwall,  a  verdict  was  found 
for  the  plaintitls,  with  liberty  for  the  defendant  to  move  to  enter  a  nonsuit,  in  [499] 
case  the  Couit  should  be  of  opinion  that  the  above  guarantee  did  not  disclose  a 
suflTicietit  consideration  on  the  face  of  it. 

Bere  now  moved  accordingly.  The  question  is,  whether  the  consideration  suffi- 
ciently appears  on  the  face  of  this  guarantee  ;  for  the  rule  is,  that  the  consideration 
for  which  it  is  made  must  be  clearly  stated  on  the  face  of  the  instrument  itself:  Cole 
V.  Di/Kf  ( 1  C.  &  J.  461  ;  6  Tyr.  304).  In  that  case  Lord  Lyndhurstsays  :  "  It  appears 
to  rae,  that  if  in  such  written  agreement  to  be  answerable  for  the  debt  of  another 
person,  two  considerations  may  with  equal  propriety  be  inferred  as  the  inducement 
for  that  engagement,  the  writing  is  not  taken  out  of  the  operation  of  the  Statute  of 
Frauds,  and  conse(|uently,  can  give  no  right  of  action."  The  same  principle  is  estab- 
lished by  Thomas  v.  H'ihiains  (10  B.  &  CV.  664).  In  Raikes  v.  Todd  (I  Per.  &  D.  438), 
the  guarantee  was — "  I  hereby  undertake  to  secure  to  you  the  payment  of  any  sums 
of  money  you  have  already  advanced,  or  may  hereafter  advance,  to  Messrs.  H.  D.  & 
Co.,  on  their  account  with  you  : "  and  it  was  held  that  the  consideration  for  the 
guarantee  did  not  sufficiently  api)ear,  so  as  to  satisfy  the  Statute  of  Frauds.  That 
case  is  directly  in  point ;  for  here  this  guarantee  is  equally  applicalile  to  money  which 
the  plaintitls  might  have  advanced,  or  might  thereafter  advance.  In  Hawes  v.  Armdrong 
(1  Bing.  N.  C.  761  ;  1  Scott,  661),  Tindal,  C.  J.,  says  :  "  There  must  be  a  well-grounded 
inference  to  i)e  necessarily  collected  from  the  terms  of  the  memorandum,  that  the 
consideration  stated  in  the  declaration,  and  no  other  than  such  consideration,  was 
intended  by  the  parties  to  be  the  ground  of  the  promise."  Now  the  words  of  this 
guarantee  are  equall}'  consistent  with  its  being  an  undertaking  for  prior  as  well  as 
subsequent  advances  ;  and  if  so,  [500]  the  Court  cainiot  say  which  was  the  considera- 
tion. There  is  nothing  to  shew  that  the  parties  contemplated  Paddon's  future  employ- 
ment in  the  service  ;  and  there  is  no  binding  contract  on  the  plaintiffs  to  continue 
him  in  their  service. 

(o)  See  Chippeiidale  v.  Thurston,  Moo.  &  M.  411  ;  4  C.  &  P.  98;  Pease  v.  Hirst, 
10  B.  &  Cr.  122  ;  5  Man.  &  R.  88  ;  iri/att  v.  Ilodson,  8  Bing.  309,  1  M.  &  Scott.  442  ; 
Bew  v.  Fettel,  1  Ad.  &  Ell.  196. 
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Parke,  B.  It  appears  to  me  that  this  rule  ought  not  to  be  granted.  I  accede  to 
the  doctrine  laid  down  by  Lord  Denman,  in  the  case  of  L'aikes  v.  Todd,  which  has  been 
referred  to,  that,  in  all  these  cases,  the  proper  course  is  to  look  at  the  instrument,  and 
see  whether  the  consideration  stated  in  it  be  the  same  with  that  alleged  in  the  declara- 
tion, and  no  other.  Now,  let  us  apply  that  principle  to  the  present  case.  Here  the 
declaiation  states,  that  in  consideration  that  the  plaintifl's  would  take  Paddon  into 
their  employmont  in  the  capacity  of  agent  and  traveller,  the  defendant  would  pay  the 
plaintiffs  the  sum  of  2501.,  in  the  event  of  Paddon's  making  default  in  that  capacity. 
We  are  to  see,  then,  whether  the  consideration  for  the  promise  expressed  in  the 
guarantee  is  the  future  employment  of  this  person  in  the  capacity  of  agent  and  traveller, 
which  is  the  consideration  alleged  in  the  declaration  : — whether,  looking  at  this  instru- 
ment as  reasonable  men,  we  can  infer  that  such  was  the  motive  operating  on  the  mind 
of  the  defendant  when  he  signed  this  paper.  It  says:  "I  guarantee  to  you  the  sum 
of  2601.,  in  case  Mr.  Paddon,  of  B.,  should  default  in  his  capacity  of  agent  and  traveller 
to  you."  It  is  perfectly  clear  from  the  words,  that  the  parties  were  contemplating  a 
future  default  to  be  committed  by  Paddon,  in  the  capacity  of  agent  and  traveller;  and 
consequently,  it  must  have  been  their  intention  that  he  should  be  employed  in  that 
capacity  at  some  future  period.  It  is  said,  however,  that  this  guaiantee  may  extend 
to  defaults  committed  by  this  party  in  not  paying  over  money  received  by  him  before 
the  instrument  was  given.  Such  is  not  necessarily  its  meaning  ;  [501]  perhaps  the 
parties  only  contemplated  such  sums  as  he  should  receive  in  future  by  virtue  of  his 
agency  :  but  even  supposing  the  eti'ect  of  this  instrument  were  to  oblige  the  defendant 
to  make  good  the  sums  which  Paddon  had  already  received  in  the  capacity  of  clerk, 
but  neglected  to  account  for,  I  do  not  see  why  the  defendant  ought  not  to  be  liable 
for  those  sums  also  ;  and  the  consideration  moving  to  him  in  that  case  would  equally 
be  the  future  employment  of  Paddon  as  clerk.  According  to  the  rule,  therefore,  laid 
down  by  Lord  Denman,  this  application  ought  not  to  be  granted.  There  is  a  case  in 
the  books,  of  Neu-hm-yy.  Arrmtrong  (6  Bing.  201  ;  3  iM  &  P.  509  ;  Moo.  &  M.  .339), 
which  strongly  resembles  the  pi'esent.  There  the  guarantee  was  in  these  terms  :  "  I 
agree  to  be  security  to  you  for  T.  C  for  whatever,  while  in  your  employ,  you  may 
trust  him  with,  and  in  case  of  default,  to  make  the  same  good ; "  and  the  contract 
was  held  to  be  good,  on  the  ground  that  the  future  employment  of  the  party  was 
a  sufhcient  consideration.  It  is  said,  and  truly,  that  in  the  present  case  there  was 
no  binding  contract  on  the  plaintiffs,  and  that,  notwithstanding  the  guarantee,  they 
were  not  bound  to  employ  Paddon.  [3ut  a  great  number  of  the  cases  are  of  contracts 
not  binding  on  both  sides  at  the  time  when  made,  and  in  which  the  whole  duty  to 
be  performed  rests  with  one  of  the  contracting  paities.  A  guarantee  falls  under  that 
class ;  when  a  person  says — "  In  case  you  choose  to  employ  this  man  as  your  agent 
for  a  week,  I  will  be  responsible  for  all  such  sums  as  he  shall  receive  during  that 
time,  and  neglect  to  pay  over  to  you,"- — the  party  indemnified  is  not  therefore  bound 
to  employ  the  person  designated  by  the  guarantee ;  but  if  he  do  employ  him, 
then  the  guarantee  attaches  and  becomes  binding  on  the  party  who  gave  it.  It  is 
therefore  no  objection  in  the  present  case  to  say  that  the  plaintiff's  were  not  obliged 
to  take  Paddon  into  their  service ;  they  might  do  so  or  not,  as  [502]  they  pleased  ; 
but  having  once  done  so,  the  guarantee  attaches,  and  the  defendant  becomes  responsible 
for  the  default. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

COLKJIAN  V.  Lambert.  Exch.  of  Pleas.  1839.— The  consignee  of  goods,  where  there 
is  no  bill  of  lading,  is  not  in  general  liable  for  the  freight ;  but  prior  dealings  with 
him,  and  payments  by  him  of  the  freight  on  former  occasions  of  the  same  kind, 
are  evidence  to  shew  that  in  the  particular  case  he  contracted,  on  the  receipt  of 
the  goods,  to  pay  the  freight. 

[S.  C.  9  L.  J.  Ex.  43.] 

Assumpsit  for  freight,  with  counts  for  carriage  of  goods,  and  wharfage.  Plea, 
non  assumpsit.  At  the  trial  before  Arabin,  Serjt.,  at  the  Sheriff's  Court  in  London, 
it  appeared  that  the  plaintiff  was  a  wharfinger,  and  that  he  claimed  to  recover  from 
the  defendant,  a  meat-salesman,  the  sum  of  101.  for  the  freight  of  carcases  brought 


5M.  &W.  803.  COLEMAN    V.   LAMBERT  213 

by  a  steam-vessel  from  Berwick  to  London,  and  delivered  from  the  plaintiff's  wharf 
to  the  defendant :  and  also  the  further  sum  of  10s.  4d.,  foi-  the  wharfage  and  cartage 
of  them  from  the  wharf  to  the  defemlant's  premises.  The  clerk  of  the  plaiiititl'  was 
called,  and  stated  that  on  the  day  after  the  delivery  of  the  carcases,  he  Ciilled  on  the 
defendant  with  the  account,  and  that  the  defendant  offered  to  pay  it  if  the  plaintiff 
would  deduct  11.,  on  account  of  an  alleged  previous  overcharge;  but  he  admitted  on 
cro.ssexamination,  that  the  defendant,  at  the  time,  said  that  he  was  directed  by  the 
consignor  to  claim  that  deduction,  and  that  he  had  no  authority  to  pay  anything 
unless  that  deduction  were  allowed.  It  was  proved  that  on  former  occasions  caicases 
had  been  sent  for  the  defendant  in  the  same  manner  to  the  plaintiff's  wharf,  and  that 
the  defendant  had  been  in  the  habit  of  paying  the  plaintiff  the  amount  of  the  freight. 
No  bill  of  lading  was  ever  transmitted.  It  was  contended  for  the  defendant,  that  he 
was  not  liable  to  the  plaintiff  for  either  of  these  demands  ;  that  the  pl.iintiff,  being 
neither  the  owner  nor  the  master  of  the  vessel,  was  not  the  proper  person  to  sue  [503] 
for  the  freight ;  and  that  there  was  no  evidence  of  any  express  contract  with  him. 
The  learned  serjeant  left  it  to  the  jury  to  say  whether  the  defendant,  by  the  receipt 
of  the  goods  fiom  the  plaintiff",  and  his  proposal  to  pay  the  amount  claimed,  minus  11., 
had  taken  upon  himself  the  liability  to  pay  the  plaintiff'  for  the  freight:  and  the  jury 
found  a  verdict  for  the  plaintiff'  for  the  whole  amount  claimed. 

In  this  term,  Gurney  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction ;  against  which 

James  now  shewed  cause.  There  was  evidence  for  the  jury,  on  which  they  were 
justified  in  finding  the  verdict  for  the  plaintiff.  It  is  true  that,  in  general,  freight 
is  only  recoverable  by  the  owner  or  master  of  the  ship,  unless  there  be  a  bill  of  lading. 
Hut  here  the  course  of  trade  between  the  parties  had  been  to  send  the  goods  without 
a  bill  of  lading,  and  the  defendant  had  been  in  the  haliit  of  accepting  them,  and  paying 
the  freight  to  the  plaintiff,  as  agent  for  the  owner.  The  evidence  of  such  piior  dealings 
and  payments  was  sufficient  to  charge  the  defendant  in  the  particular  case.  It  is  the 
receipt  of  goods  by  the  consignee,  in  pursuance  of  the  usual  bill  of  lading,  by  which 
it  is  expressed  that  he  is  to  pay  freight,  which  makes  him  the  debtor  for  the  freight ; 
Abbott  on  Shipping,  28.5.  So  also,  without  a  bill  of  lading,  the  jury  may  infer,  from 
the  prior  dealings  between  the  parties,  an  implied  contract  to  pa}'  the  freight ;  id.  286  ; 
IVihrn  V.  Ki/mer  (1  M.  &  Sel.  157).  In  that  case  it  was  held  that  the  receipt  of  goods 
by  the  indorsees  of  a  bill  of  lading,  not  under  the  bill  of  lading  itself,  but  under  an 
order  of  the  consignees  for  that  purpose,  was  not  of  itself  a  sufficient  ground  to  raise 
an  implied  assumpsit  on  their  part  to  pay  the  freight  ;  but  that  as  it  appeared  from 
previous  dealings  that  the  defendant  had  been  in  the  [504]  habit  of  receiving  goods 
in  the  .same  manner,  and  paj'ing  the  freight  for  them,  that  was  sufficient  to  raise  such 
an  implied  promise  Lord  Ellenborough  says — "The  question  is,  taking  what  has 
been  the  dealing  between  these  parties  and  the  general  usage  of  trade,  whether  the 
defendants,  who  received  these  goods,  must  not  be  taken  to  have  received  them  under 
the  same  terms  as  they  had  ;idopted  in  other  cases;  viz.  under  the  same  liability  to 
pay  the  freight  as  the  original  consignees  were  liable  to."  And  Hayley,  J.,  says — 
"The  defendants  must  be  understood  as  having  agreed  to  pay  the  freight  as  on  former 
occasions,  when  the  captain  was  used  to  send  round  to  them  for  it;  and  they  cannot 
be  prejudiced  by  this,  because  they  have  got  the  gooils  "  The  direction  of  the  learned 
Serjeant  in  the  present  case  was  justified  on  the  same  grounds.  Domett  v.  Ikrk/ord 
(5  B.  &  Adol.  521)  may  be  cited  on  the  other  side,  but  that  case  only  decides  that 
the  owner  may  revert  back  to  the  original  liability  of  the  consignor  for  the  freight, 
which  is  not  disputed  ;  but  it  does  not  shew  that  the  consignee,  who  obtains  the 
lienefit  of  the  cargo,  may  not  be  liable  on  an  implied  contract,  arising  out  of  previous 
dealings  and  payments  of  the  same  kind.  The  carrier  here  would  have  had  a  lien  for 
the  goods,  without  any  express  contract  or  bill  of  lading  ;  H'olf  v.  Sanuiters  (2  Campb. 
G.'Jl).  The  existence  of  a  bill  of  lading  makes  no  iliH'erencc  in  principle;  it  is  only 
evidence  of  the  contract.  The  doctrine  that  an  implied  assumpsit  for  freight  may 
arise  against  a  consignee,  is  recognised  also  bv  Gibb.s,  C.  .1.,  in  I'inder  v.  IVilh 
(5  Taunt.  612). 

But,  at  all  events  the  plaintiff'  is  entitled  to  retain  his  verdict  for  the  amount  of 
the  carUige  from  his  wharf  to  the  defendant's  premises,  for  which  he  sues  as  the  owner 
of  the  wharf. 

Gurney,   contri'i.     The   defendant   is  not  liable   for  either  [505]   portion   of  the 
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plaintiffs  claim.  With  respect  to  the  freight,  it  is  clear  the  plaintiff  is  not  the  party 
to  sue  for  it,  being  neither  the  owner  nor  the  master  of  the  vessel ;  being  only  agent 
for  the  owners,  he  cannot  sue  for  it  in  his  own  name.  [Parke,  B.  Not  unless  he  can 
make  out  by  the  evidence  a  contract  with  him.  The  case  comes,  therefore,  to  the 
question,  whether  there  was  evidence  of  an  express  contract  by  the  defendant  to  pay 
the  freight  to  the  plaintiff  himself.]  But  the  only  question  left  to  the  jury  was, 
whether,  by  the  receipt  of  the  goods  in  this  particular  case,  the  defendant  had  taken 
upon  himself  the  liability.  That  was  clearly  a  misdirection.  [Parke,  B.  The  defen- 
dant certainly  did  not  mean  to  take  upon  himself  any  liability  in  this  particular  case.] 
He  was  then  stopped  by  the  Court. 

Parke,  B.  I  think  there  must  be  a  new  trial.  I  do  not  mean  to  say  that  there 
was  not  evidence  for  the  jury,  from  the  previous  dealings,  of  a  contract  by  the  defen- 
dant to  pay  the  plaintiff  the  freight :  although  the  evidence  was  not  very  distinct. 
The  consignee  is  prima  facie  the  owner  of  the  goods ;  but  if  he  be  not,  he  is  not  liable 
simpiiciter  as  consignee,  except  on  a  new  contract  to  pay  the  freight.  That  is  evidenced 
in  ordinary  cases  by  the  bill  of  lading.  I  accede  also  to  the  decision  in  If^ilson  v. 
Kyriur,  that  the  same  evidence  may  be  deduced  from  the  previous  dealings  between 
the  parties.  If  the  goods  have  always  been  delivered  on  payment  of  freight  by  the 
defendant,  that  is  reasonable  evidence  that  in  the  particular  case  he  agreed  to  pay  the 
plaintiff.  But  the  case  was  not  submitted  to  the  jury  in  that  point  of  view ;  and 
therefoi-e  the  rule  must  l)e  absolute  for  a  new  trial. 

Alderson,  B  ,  GuRNEY,  B ,  and  Rolfe,  B.,  concurred. 

Kule  absolute. 

[506]  Doe  d.  'Wildgoose  v.  Pearce.  Exch.  of  Pleas.  1839.— In  ejectment  by 
a  party  claiming  an  undivided  interest  in  an  estate  under  a  will  (the  question  in 
the  cause  being  the  competency  of  the  testator),  a  person  claiming  another 
undivided  interest  in  the  same  estate  under  the  same  will,  is  a  competent  witness 
for  the  lessor  of  the  plaintiff. 

[S.  C.  9  L.  J.  Ex.  31.] 

At  the  trial  of  this  ejectment  before  Coleridge,  J.,  at  the  last  Bristol  assizes,  it 
appeared  that  the  plaintiff  claimed  the  premises  in  dispute  under  the  will  of  the  father 
of  the  lessor  of  the  plaintiff,  who  died  in  179-5;  by  which  the  testator  devised  the 
premises  in  question  (after  the  death  of  his  wife),  to  his  children,  as  tenants  in  common 

in  fee ;  of  whom  the  lessor  of  the  plaintiff,  the  widow  of  one Wildgoose,  was 

one.  The  question  in  dispute  in  the  cause  was  as  to  the  competencj'  of  the  testator. 
The  will  had  never  been  proved.  On  the  part  of  the  lessor  of  the  plaintiff,  another 
of  the  testator's  children  was  called  as  a  witness  :  and  he  stated,  upon  his  examination 
on  the  voir  dire,  that  he  had  conveyed  away  his  interest  under  the  will  to  the  husband 
of  the  lessor  of  the  plaintiff.  His  evidence  was  thereupon  received.  Subsequently, 
Wildgoose's  eldest  son  also  was  called  as  a  witness  for  the  plaintiff;  whereupon  the 
defendant's  counsel  objected  that  he  was  incompetent,  inasmuch  as  the  interest  con- 
veyed by  the  former  witness  to  his  father  would  be  presumed  to  have  descended  to  him, 
until  the  contrarj'  were  shewn.  This  witness,  however,  stated  on  the  voir  dire,  that 
he  had  never  heard  of  the  conveyance  to  his  father.  The  learned  Judge  received  his 
evidence  also  ;  and  a  verdict  having  been  found  for  the  plaintiff, 

Bompas,  Serjt.,  in  the  early  part  of  this  term,  moved  for  a  new  trial,  on  the  ground 
that  the  evidence  of  one  or  the  other  of  these  witnesses  was  improperly  received.  As 
soon  as  it  appeared,  from  the  examination  of  the  former  witness,  that  his  interest  had 
been  removed  by  the  conveyance  to  Wildgoose,  the  other  witness,  in  whom  the  interest 
must  be  taken  to  have  vested,  became  incompetent  to  support  the  will.  [Parke,  B. 
What  interest  have  the  [507]  other  tenants  in  common  in  the  result  of  this  suit?  In 
order  to  render  them  incompetent,  they  must  be  directly  affected  by  the  verdict.  How 
are  they  .so  if  they  claim  other  interests  ?]  Their  evidence  goes  to  set  up  the  will  for 
all  purposes.  This  verdict  would  be  receivable  in  equity  to  establish  the  will.  In 
Hatjiehl  v.  Thorp  (5  B.  &  Aid.  589),  the  husband  of  a  devisee  in  remainder  after  the 
determination  of  a  life  estate,  was  held  not  to  be  a  good  attesting  witness  to  the  will ; 
although  the  wife  had  died  during  the  existence  of  the  life  estate.  [Parke,  B.  There 
the  question  was  a  different  one — what  prevents  a  party  from  being  a  credible  witness 
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within  the  Statute  of  Frauds.  Maule,  B.  This  will  might  be  a  good  one  as  to  the 
share  which  the  lessoi'  of  the  plaintiff  seeks  to  recover,  and  yet  void  as  to  the  rest. 
Parke,  B.  1  do  not  find  that  you  elicited  any  diiect  evidence  of  interest  from  the 
witness  Wildgoose  on  the  voir  dire.]  The  defendant  was  entitled  to  use  the  evidence 
given  by  the  former  witness,  as  to  the  conveyance,  in  order  to  discredit  the  other. 
The  Judge,  who  has  to  decide  on  the  admissibility  of  the  witnesses,  is  not  to  exclude 
from  liis  mind  that  which  has  been  previously  sworn  in  the  cause,  and  is  relevant  to 
the  question  whether  the  proposed  witness  be  admissible  or  not.  Whether  such 
evidence  could  be  made  use  of  to  the  jury  is  a  different  question.  [Parke,  B.  At 
present  I  do  not  see  what  possible  interest  either  of  these  parties  has  in  the  result  of 
the  verdict. 

The  learned  counsel  suggesting,  however,  that  there  were  authorities  to  shew  that 
parties  taking  an  estate  under  a  will  were  incompetent  witnesses  to  prove  the  will 
for  any  purpose,  the  Court  allowed  the  case  to  stand  over,  in  order  that  he  might  look 
into  the  cases,  and  renew  his  [508]  motion  on  another  day  ;  but  he  did  not  appear 
to  do  so,  and 

Parke,  B.,  on  a  subsequent  day,  said  : — This  was  an  application  made  by  ray 
Brother  Bompas,  for  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  of  the  improper  reception  of  an  incompetent  witness. 

It  appeared  that  this  was  an  action  of  ejectment  for  an  undivided  interest  in  an 
estate  devised  by  will,  the  ([uestion  being  as  to  the  competency  of  the  testator.  One 
of  the  witnesses  called  was  entitled  to  another  undivided  interest  in  the  same  estate, 
and  under  the  same  will.  He  said,  however,  on  the  voir  dire,  that  he  had  transferred 
his  interest  to  another  person,  the  husband  of  the  lessor  of  the  plaintiff,  and  therefore 
he  was  admitted  to  be  a  competent  witness,  supposing  him  otherwise  to  have  been 
interested.  Afterwards  the  heir-at-law  of  the  husband  of  the  lessor  of  the  plaintiff 
was  called,  and  ho  also  was  objected  to  as  being  interested.  He  stated  on  the  voir 
dire,  that  he  knew  nothing  at  all  of  the  conveyance  of  the  interest  by  the  former 
witness  to  his  father.  My  Brother  Coleridge  thereupon  admitted  him,  because  on 
his  own  statement  it  did  not  appear  that  he  was  interested.  If  the  case  turned  on 
the  question,  whether  the  Judge  ought  to  take  notice  of  what  was  proved  on  the  voir 
dire  by  one  witness,  in  order  to  decide  upon  the  competency  of  another,  we  should  be 
disposed  to  grant  a  rule,  for  we  should  think  it  was  a  point  fit  to  be  considered, 
whether  the  Judge  is  to  be  confified  merely  to  what  each  person  says  on  the  voir  dire, 
or  whether  he  may  not  look  also  at  the  other  evidence  given  in  the  cause  for  that 
purpose.  It  was,  however,  suggested  by  the  Court  to  my  Biother  Bompas,  that  it 
was  no  objection  to  a  witness  that  he  took  another  interest  under  the  same  will, 
because  he  had  not  therefore  any  interest  in  the  result  of  the  cause.  This  was  strongly 
pressed  upon  him,  and  he  was  desired  [509]  to  look  into  the  authorities,  in  order  to 
see  if  he  could  find  any  cases  in  which  it  was  expressly  laid  down  that  a  witness 
claiming  a  diflerent  interest  in  the  same  estate  was  not  competent.  The  learned 
counsel  has  not  a])peai'ed  before  us  to  support  his  argument  foi-  a  rule  on  that  giound, 
and  we  have  had  an  oppoitunity  of  looking  into  the  cases  on  the  subject ;  and  although 
there  are  .some  intimations  of  dicta  that  this  would  be  an  objection  to  a  witness,  yet, 
in  modern  times,  it  has  been  understoocl  that  in  order  to  render  a  witness  incompetent, 
he  must  be  interested  in  the  result  of  the  verdict ;  while  the  evidence  here  is  clearly 
that  he  was  not  so.  We  think,  therefore,  that  both  the  witnesses  were  competent, 
and  that  the  rule  must  be  refused. 

Kule  refused. 

AsULKV  r.  KiLi.iCK.  Exch.  of  Pleas.  18.39. — VVhere  an  insolvent  debtor  was 
remanded  for  six  months  at  the  suit  of  G,,  and,  during  his  imprisonment.  A., 
the  .attorney  of  C4.,  agreed  with  him  that  he  should  be  discharged  on  giving  A. 
a  liill  of  exchange  for  a  part  of  (i.'s  debt,  and  an  I.  O.  U.  for  A.'s  bill  of  costs  in 
the  action,  which  he  gave,  and  was  lilieiated  accordingly:  —  Held,  that  the 
insolvent  could  not  l)e  sued  either  on  the  bill  of  exchange  or  on  the  I.  0.  U. 

[S.  C.  9  L.  J.  Ex.  34.] 

Assumpsit  on  a  bill  of  exchange  for  "251.,  dated  •27th  of  July,  1836,  drawn  b}-  the 
plaintiff  on  and  accepted  by  the  defendant,  [)ayable  three  months  after  date ;  with 
counts  for  money  lent,  and  on  an  account  stated. 
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The  defendant  pleaded,  first,  to  the  whole  declaration,  his  discharge  under  the 
Insolvent  Debtors'  Act  on  the  27th  of  May,  1836;  secondly,  as  to  the  first  count, 
actionem  non,  because  the  defendant  says,  that  heretofore,  and  before  the  accepting 
of  the  bill  of  exchange  in  the  first  count  mentioned,  the  defendant  was  indebted  to 
certain  persons,  to  wit,  K.  E.  C4oodridge  and  J.  Mortimer,  in  the  sum  of  691.  18s.  lOd., 
and  also  to  divers  other  persons,  creditors  of  him  the  defendant ;  and  being  so  indebted, 
heretofore  &c.,  to  wit,  on  the  27th  da^'  of  May,  1836,  by  an  order  of  the  Court  for 
the  relief  of  Insolvent  Debtor's,  the  defendant,  then  being  an  insolvent  debtor,  in  actual 
custody  at  the  suit  of  the  said  Goodridge  and  Mortimer,  [510]  for  the  recovery  of 
the  said  debt  of  691.  18s.  lOd.,  was  ordered  to  be  discharged  from  custody,  and 
entitled  to  the  benefit  of  the  said  act,  as  to  the  said  debts  of  the  said  Goodridge  and 
Moitimer,  and  the  said  several  other  creditors  of  him  the  defendant,  as  soon  as  he 
should  have  been  in  custody  at  the  suit  of  one  or  more  of  them  for  the  space  of  six 
months  fiom  the  9th  day  of  April,  1836,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit;  at  the  end  of  which  period,  to  wit,  on  the  24th  day  of 
September,  in  the  year  aforesaid,  he  the  defendant  was  duly  discharged  according  to 
the  said  act ;  of  all  which  premises  the  plaintiti  afterwards,  to  wit,  on  (fee,  had  notice. 
And  the  defendant  further  saith,  that  after  he  was  so  ordered  to  be  discharged  under 
the  said  act,  and  whilst  he  was  in  custody  at  the  suit  of  the  .said  Goodridge  and 
Mortimer  as  aforesaid,  to  wit,  on  the  the  day  and  year  irr  the  fir-st  count  mentiorred, 
he  the  defendant,  at  the  solicitation  and  r'equest  of  the  plaintitt',  (the  plairrtitt'  then 
being  the  attorney  of  the  said  Goodridge  and  Mortimer-;  accepted  the  said  bill  of 
exchange  in  the  first  courrt  mentioned  (the  same  then  being  the  said  acceptance  ther-eof 
in  the  first  count  mentioned)  for  and  on  accourrt  and  to  secur'e  payment  of,  or-  of  part 
of,  the  said  debt  or  sum  of  691.  18s.  lOd.,  fr-om  which  he  thf  defendarrt  had  beerr  so 
ordered  to  be  discharged  as  aforesaid,  and  was  so  subsequently  discharged  as  afore- 
said ;  and  the  defendairt  says  that  ther'e  never  was  any  corrsideration  or  value  for  the 
acceptance  of  the  said  bill  of  excharrge  by  the  deferrdant,  or  for  paymerrt  by  him  of  the 
amount  thereof,  or  any  part  thereof,  to  the  plaintiti,  except  as  afor-esaid.     Verificatioir. 

The  plairrtift' replied  to  the  first  plea,  derrying  the  discharge  of  the  deferrdarrt ;  and 
to  the  second  plea  (admitting  the  order),  de  injuria  absque  residuo  causas ;  on  which 
issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Lorrdorr  Sittings  after  Tr'inity 
term,  it  appeared  that  the  deferrdant  [511]  having  been  remarrded  by  the  Insolvent 
Debtors'  Court,  at  the  suit  of  Goodr'idge  arrd  Mortimer-,  for  six  months  from  the  9th 
of  April,  1836,  the  plaintiff,  who  was  their  attorney,  came  to  him  in  pi'isorr  on  the 
27th  of  July  following,  and  proposed  on  their  part  to  dischar-ge  him  from  custody,  on 
his  givirrg  a  bill  at  three  months  for-  251.,  and  an  I.  0.  U.  for  the  amount  of  the 
plaintift's  costs  in  the  action.  The  defendairt  agreed  to  these  terms,  and  aceoi'dingly 
gave  the  plaintiff  the  bill  in  question,  arrd  an  I.  O.  U.  for  31.  .5s.,  to  be  paid  within  ten 
days,  and  was  shortly  afterwards  discharged.  It  was  contended  for  the  defendant, 
that  under  the  61st  section  of  the  Insolvent  Debtor's  Act,  7  Geo.  4,  c.  57,  the  defendant 
was  not  liable,  this  being  a  new  contract  or  security  for  payment  of  a  debt  with  respect 
to  which  he  had  become  entitled  to  the  benefit  of  the  act ;  and  Evans  v.  JFiUmms{\.  C. 
&  M.  30)  was  cited.  For  the  plaintitt'  it  was  answered,  that  the  remission  of  the 
remairring  portion  of  the  imprisonmerrt  corrstituted  a  new  consideration  sutficierrt  to 
make  the  defendant  liable.  The  Lord  Chief  Baron  reserved  the  point,  and  a  verdict 
was  taken  for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

In  the  early  part  of  this  term,  Erie  accordingly  obtained  a  rule  nisi  for  a  nonsuit, 
or  a  new  trial ;  against  which 

Humfrey  shewed  cause.  Evans  v.  IVilliams  is  not  an  authority  decisive  of  this  case. 
There  the  defendant  and  his  surety  having  signed  a  pi-omissory  note,  and  the  defendant 
having  been  discharged  under  the  Insolverrt  Act,  the  payee  applied  to  the  sui'ety 
for  payment,  whereupon  the  defendant,  to  pr-event  the  surety  being  sued,  joined  him 
in  a  new  note.  It  was  there  argued  that  the  forbearance  to  the  surety  constituted  a 
new  consideration  for  the  latter  note  ;  but  the  answer  given  by  the  Court  was,  that 
inasmuch  as  the  surety  r-emained  liable  upon  the  original  note,  this  was  in  reality  a 
new  contract  to  secui-e  the  old  debt,  and  therefore  fell  within  the  61st  sectiorr  of  the 
act.  [512]  But  here  the  note  was  not  given  after  the  defendant's  discharge.  The 
object  of  the  statute  is  the  rateable  distribution  of  the  insolvent's  property  among  his 
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creditors  ;  that  object  is  better  attained  by  his  being  enabled  to  earn  money  at  liberty, 
than  by  his  being  kept  within  the  walls  of  a  prison.  [Parke,  B.  The  act  does  not 
speak  of  new  contracts  or  securities  given  after  the  discharge  of  the  party,  but  aft€r 
he  has  become  entitled  to  the  benefit  of  the  act.]  At  all  events,  the  31.  5s.  for  costs 
stands  on  a  diflTerent  footing.  That  is  a  claim  for  which  the  defendant  could  not  have 
been  discharged  under  the  act.  [Parke,  B.  That  is  a  debt  which  was  due  to  the 
plaintitt's  in  the  action  ;  the  attorney's  costs  are  not  a  debt  due  from  the  opposite  party 
to  himself.     It  is  a  debt  which  would  have  been  barred  by  the  discharge.] 

Erie,  contra,  was  stopped  by  the  Court. 

LOKD  Abixger.  It  struck  me  at  the  time  of  the  trial,  and  I  still  think,  that  there 
was  a  new  consideration  in  this  case.  But  then  the  act  of  Parliament  oveirides  that, 
and  .says  that  no  new  security  given  by  an  insolvent  after  he  has  been  declared  entitled 
to  the  benefit  of  the  act,  for  the  old  debt,  shall  be  enforced  against  him.  The  rule 
must  therefore  be  absolute. 

Parke,  B.  I  am  of  the  same  opinion.  Evans  v.  JFilliams  is  on  all  fours  with  the 
present  case,  as  to  the  bill  of  exchange  given  for  the  previous  debt;  and  as  to  the  costs, 
thev  constituted  a  debt  due  to  the  plaintitf' s  clients,  which  was  barred  by  the  discharge  ; 
therefore  the  security  given  to  the  attorney  for  his  costs  is  in  truth  a  security  given 
for  an  old  debt. 

GURNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  to  enter  a  nonsuit. 

[513]  Mason  v.  Kiddle.  Exch.  of  Pleas.  1839. — In  order  to  make  a  cognovit 
valid,  its  execution  must  be  attested  by  an  attorney  attending  on  behalf  of  the 
defendant,  other  than  the  attorney  acting  for  the  plaintiff. 

[S.  C.  9  L.  J.  E.V.  37.] 

Busby  had  obtiiined  a  rule  to  shew  cause  why  the  cognovit  given  by  the  defendant 
in  this  cause,  and  the  judgment  and  execution  thereon,  should  not  be  set  aside.  It 
appeared  from  the  affidavits,  that  the  plaintiff  lived  at  Derby,  and  the  defendant  at 
Shaftesbury ;  that  the  agents  of  the  plaintiff's  attorney  in  London  sent  down  the  writ 
of  summons  to  an  attorney  at  Shaftesbury  to  be  served  on  the  defendant,  by  whom 
it  was  served  accordingly.  The  defendant  went  to  that  attorney,  requesting  him  to 
endeavour  to  obtain  time  for  him  for  the  payment  of  the  debt,  and  to  propose  to  the 
plaintiff's  attorney  to  take  a  sum  of  lOl.  in  satisfaction  ;  and  on  two  subsequent  occasions 
he  again  applied  to  him  to  obtain  terms,  and  said  that  he  would  pay  him  for  his  troultle  ; 
and  the  attorney  had  accordingly  charged  the  defendant  in  his  books  for  those 
applications.  The  plaintitf  having  agreed  to  take  a  cognovit,  his  agents  sent  it  down 
to  the  same  attorney  at  .Shaftesbury  for  execution  by  the  defendant.  The  attorney 
sent  for  tlie  defendant  to  his  office  for  that  purpose,  and  informed  him  that  he  must 
name  some  attorney  to  attend  on  his  behalf;  whereupon  the  defendant  said,  "Then 
I  name  you  ; "  and  the  cognovit  was  accordingly  executeil  by  the  defendant  in  the 
presence  of,  and  attested  by,  the  attorney  before-mentioned,  no  other  attorney  being 
presfut  on  behalf  of  the  defendant. 

Godson  shewed  cause.  This  was  a  suflicient  execution  of  the  cognovit  to  siitisfy 
the  statute.  The  attorney  had  become,  by  the  previous  employment  of  him  by  the 
defendant  on  several  occasions,  as  much  his  attorney  as  the  agent  of  the  plaintiff's 
attorney.  The  objection  made  in  this  case  would  indeed  equally  apply,  if  he  had  lieen 
the  attorney  always  employed  by  the  defendant.  [Lord  Abin-[514]-ger,  C.  B.  The 
defendant  did  not  go  to  him  as  his  own  attorney,  but  as  the  agent  for  the  other 
side.]  But  he  adopted  him  as  his  attorne}',  by  employing  him  to  make  terms  for 
him,  and  engaging  to  pay  him  for  his  services. 

Busby,  contra,  w;is  stopped  by  the  Court. 

Lord  Abi.nger,  C.  B.  I  think  it  is  pretty  clear  that  the  attorney  at  Shaftesbury, 
in  making  out  his  bill,  charged  the  attorneys  in  l-ondon  for  all  he  did  in  the  matter. 
We  must  not  open  the  door  for  a  laxity  of  construction  of  an  act  of  a  very  beneficial 
nature.  This  attorney,  who  received  the  cognovit,  and  acted  in  the  matter  as  the 
agent  of  the  plaintiff,  ought  to  have  told  the  defendant  that  he  should  have  some 
other  attorney  present  on  his  part. 

AldeusON,    B.      I  am  of   the  same  opinion.      The  original    rule   w.is   that  the 
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cognovit  must  be  executed  in  the  presence  of  an  attorney.  Under  that  rule,  it  was 
held  sufficient  if  it  were  executed  in  the  presence  of  the  plaintiti''s  attorney.  This 
was  found  to  lead  to  inconvenience  and  fraud,  and  it  was  therefore  added  to 
the  rule  that  the  attorney  should  be  expressly  named  by  the  defendant,  and 
attending  on  his  behalf.  That  clearly  means  an  attorney  other  than  the  plaintirt's. 
The  act  of  Parliament  has  now  embodied  those  rules,  and  made  them  the  law  of  the 
land.  The  efl'eet  therefore  is,  that  there  must  be  an  attorney,  other  than  the 
plaintiff's,  expressly  named  by  the  defendant  and  attending  on  his  behalf,  otherwise 
the  cognovit  is  void.  If  we  held  otherwise,  we  should  open  a  door  to  fraud,  so  wide 
that  we  never  should  close  it  again.  I  have  no  doubt  that  this  attoiney  charged 
both  sides  :  he  was  not  therefore  that  impartial  person  contemplated  by  the  act  of 
Parliament. 

RoLFE,  B.,  concurred. 

Rule  absolute ;  no  action  to  be  brought. 

[515]  Chamberlain  v.  Hazlewood.  Exch.  of  Pleas.  1839. — An  action  for 
seducing  the  daughter  and  servant  of  the  plaintiff  may  be  brought  either  in 
trespass  for  the  direct  injury  per  quod  servitium  amisit,  or  in  case  for  the 
consequential  damage. 

[S.  C.  7  Dowl.  P.  C.  816 ;  9  L.  J.  Ex.  87  ;  3  Jur.  1079.] 

Action  upon  the  case  for  the  seduction  of  one  Mary  Ann  Chamberlain,  the  sister 
and  servant  of  the  plaintiff,  per  quod  servitium  amisit.  General  demurrer  and  joinder 
in  demurrer.  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — That  an  action  for  debauching  a  man's  servant,  per  quod  servitium  amisit, 
is  an  action  of  trespass,  and  not  an  action  of  trespass  on  the  case  ;  that  the  present  action 
is  misconceived  ;  for  that  it  is  an  action  of  trespass  on  the  case,  and  that  the  declaration 
cannot  be  treated  as  framed  in  trespass,  nor  would  the  plea  of  "  not  guilty  "  put  in 
issue  the  relation  of  master  and  servant. 

Manning,  in  support  of  the  demurrer.  The  foundation  of  the  action  for  seduction 
is  the  trespass  committed  upon  the  plaintiff's  servant  in  effecting  the  injury  upon  her, 
and  thereby  depriving  the  plaintiff  of  the  benefit  of  her  services ;  and  therefore 
trespass,  and  not  case,  is  the  proper  remedy.  In  Ditcham  v.  Bond  (2  Man.  &  Selw. 
436),  it  was  held  that  a  count  for  beating  the  plaintiff's  servant,  per  quod  servitium 
amisit,  might  be  joined  with  counts  in  trespass.  That  decision  was  founded  upon  the 
authority  of  JFoodimrd  v.  JFalton  (2  New  Rep.  476) ;  and  Lord  Ellenborough  said, 
"  In  the  opinion  of  those  who  formed  the  Register,  and  in  Townshend's  and  Cornwall's 
Tables,  this  action  has  been  treated  as  an  action  of  trespass  ;  and  the  Court  of  Common 
Pleas,  in  JFoodward  v.  Walton,  have  also  treated  it  as  such."  In  the  last-mentioned 
case  it  was  held  that  an  action  for  debauching  the  plaintiff's  daughter,  per  quod 
servitium  amisit,  is  an  action  of  trespass,  and  that  a  count  for  that  injury  might  be 
joined  with  a  count  for  breaking  and  entering  the  house.  There  the  dictum  of  Buller,  J., 
in  Bennett  v.  Alkott  (2  T.  R.  167),  that  [516]  "an  action  merely  for  debauching  a 
man's  daughter,  by  which  he  loses  her  services,  is  an  action  on  the  case,"  was  cited 
and  overruled  ;  and  Chambre,  J.,  said  that  it  was  founded  upon  a  mistake  of  Lord 
Holt's  meaning.(a)  To  shew  that  this  was  the  old  law,  it  will  be  necessary  to  refer 
to  some  of  the  earlier  authorities.  In  Fitzherbert's  Natura  Brevium,  88  I).,  it  is  said, 
"  And  if  a  man  taketh  his  villain  and  putteth  him  into  the  stocks,  and  others  come 
and  break  the  stocks,  he  shall  have  a  writ  of  trespass  :  "—and  in  90  H., — "  And  a  man 
shall  have  an  action  of  trespass  for  taking  his  son  and  heir,  or  his  daughter  and  heir, 
and  marrying  her."  And  the  form  of  the  writ  is  given  in  both  cases.  He  referred 
also  to  Fitzherbert's  .-\br..  Card.  32  [Lord  Abinger,  C.  B.  There  is  no  doubt  that 
trespass  may  be  maintained  ;  but  the  question  is,  whether  it  is  not  one  of  those  cases  in 
which  either  case  or  trespass  may  be  maintained.  Parke,  B.  The  practice  has  been 
to  bring  either  the  one  or  the  other,  according  as  either  form  of  action  has  been  thought 
most  convenient  to  the  plaintiff.]  That  practice  was  founded  upon  the  mistaken 
notion  entertained  by  Buller,  J.,  of  the  opinion  of  l^ord  Holt,  which  was  overruled  in 
Woodward  v.  Walton,  confirmed  by  Ditcham  v.  Bond ;  but  since  those  later  decisions  it 

(a)  In  his  judgment  in  Russel  v.  Come,  2  Lord  Raym.  1302. 
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is  submitted  that  the  action  ought  to  be  trespass.  It  was  only  in  cases  where  there 
was  110  form  of  a  count  in  trespass  in  the  Register  that  a  special  action  on  the  case  was 
maintainable.  Here  it  has  been  shewn  that  there  was  a  form  applicable  to  this  case 
in  trespass. 

Cowling,  contn'i.  In  all  the  books,  it  is  laid  down  that  although  trespass  will  lie, 
yet  that  case  will  also.  The  cases  which  have  been  cited  are  merely  authorities  to 
shew  that  trespass  will  lie,  which  is  not  disputed  :  but  no  case  has  been  cited  to  shew 
that  case  will  not  lie.     [He  was  then  stopped  by  the  Court.] 

[517]  Lord  Ap.inghk,  C.  B.  The  question  is  not  whether  trespass  will  lie,  but 
whether  case  will  not  lie  also  ;  and  I  have  known  fiom  pretty  long  experience  that 
either  will  lie.  In  actions  of  crim.  con.  it  has  always  Iteen  the  practice  to  bring  tres- 
pass or  case  indiscriminately,  on  the  ground  that  the  party  aggrieved  might  waive 
all  damages  resulting  from  the  trespass  ;  and  if  that  be  so  in  cases  of  crim.  con.,  it 
applies  ."i  fortiori  to  a  case  of  seduction.  Perhaps  it  was  more  usual  formerly  to 
bring  trespass,  because  a  notion  at  one  time  rather  prevailed  that  a  married  woman 
was  from  her  situation  in  law  incapable  of  giving  her  consent. 

Parke,  B.  I  am  of  the  same  opinion.  There  may  have  been  no  direct  decision 
on  this  subject,  but  it  has  ])een  the  constant  practice  with  pleaders  to  declare  either 
in  one  form  of  action  or  the  other.  The  cases  which  have  been  cited,  of  IFoodwanl  v. 
U'altffn  and  Ditcham  v.  Bond,  are  only  authorities  to  shew  that  trespass  may  be  main- 
tained, although  the  observations  of  Chambre,  J.,  and  Dampier,  J.,  are  certainly  at 
variance  with  what  has  been  for  years  the  established  practice.  We  should  do  much 
mischief  if  we  were  to  shake  a  practice  which  has  so  long  prevailed.  The  plaintiff  has 
the  option  to  bring  trespass  for  the  direct  injury  to  his  servant  per  quod  servitium 
amisit,  or  case  for  the  consequential  damage. 

Judgment  for  the  plaintiff. 


[518]  Ei,oiE  V.  AVebsteh.  Exch.  of  Pleas.  1839. — By  an  agreement  in  writing,  W. 
agreed  with  E.  to  advance  him  a  sum  of  money  for  the  purpose  of  manufacturing 
and  perfecting  certain  inventions  ;  and  it  was  agreed  that  if  the  inventions  should 
become  of  pulilic  or  private  use,  W.  should  be  entitled  to  one-third  of  the  profits 
of  the  inventions  The  agreement  contained  an  express  promise  on  the  part  of 
E.  to  repay  the  sum  of  money  advanced  by  W.  : — Held,  in  an  action  brought  by 
W.  to  recover  the  money  thus  advanced,  that  this  agreement  did  not  constitute  a 
partnership  between  the  parties  with  respect  to  that  sum. 

[S.  C.  9L.  J.  Ex.  86;  3  Jur.  1107.] 

This  was  an  action  of  debt  to  recover  a  sum  of  591.,  money  lent,  and  on  an  account 
stated  ;  to  which  the  defendant  pleaded  nunquam  indebitatus.  At  the  trial  before 
Lord  Ahinger,  C.  B.,  at  the  Middlesex  Sittings  after  Trinity  Term,  the  plaintiff  rested 
his  case  on  the  following  agreement : — "  Memorandum  of  an  agreement  made  the 
7th  day  of  November,  1H3.'J,  between  W.  Webster  and  (t.  J.  Elgie.  Whereas  the 
said  W.  Webster  had  it  some  time  back  in  contemplation  to  m.anufacture,  mature,  and 
perfect,  two  certain  ideas  or  inventions  for  the  registeiing  of  distances  of  carriages 
travelling,  and  for  asceitaiuing  and  registering  the  number  of  persons  going  into  and 
out  of  omnibuses,  which  it  was  conceived  would  not  only  benefit  the  pul)lic,  but  would 
be  a  great  benefit  to  the  proprietors  of  omnibuses,  as  a  check  on  theii'  conductors  in 
the  receipt  of  the  monies  paid  to  them  ;  and  whereas  the  said  W.  W.  not  iiaving  the 
means  to  enable  him  to  carry  into  execution  his  said  intentions  to  make  and  manu- 
facttne  the  said  inventions,  applied  to  the  said  G.  .1.  Elgie  to  advance  and  lend  him 
the  monies  necessary  for  those  purposes,  and  it  was  proposed  and  agreed  by  the  said 
W.  W.,  that  if  ho  accomplished  the  said  two  inventions,  and  they  should  become  of 
public  or  private  use,  the  said  G  J  Klgie  should  have.md  he  entitled  to  one  third  part 
or  share  of  the  same,  and  of  all  lieucHt  and  advantage  and  emoluments  to  arise  or  be 
made  therefrom  both  for  public  and  private  use.  And  whereas  accordingly  the 
said  G.  J.  Elgie  has  advanced  and  lent  the  said  W.  W.  the  sum  of  591.,  up  to  this 
day,  as  I  the  said  W.  W.  do  admit  and  hereby  promise  to  pay  :  it  is  therefore  agreed, 
itc,  that  the  said  G.  J.  K.  was  and  is  to  have  and  be  entitled  to  one  third  part  or 
share  of  the  said  two  inventions,  and  of  all  profits  and  advantages  to  arise  and  be 


220  EDWARDS    V.  ROBERTSON  5M.  &W.  519. 

made  therefrom,  independent  of  the  payment  of  the  said  sum  of  591.  so  advanced 
and  [519]  lent  as  aforesaid.  And  the  said  G.  ■).  Elgie  agrees  that  in  case  the  said 
inventions,  or  either  of  them,  shall  be  called  for  and  come  into  public  use,  he  will 
advance  all  the  sums  of  money  required  for  the  manufacture  of  the  same,  upon  being 
allowed  the  repayment  of  such  advances  out  of  the  monies  to  arise  and  be  received 
for  the  same,  together  with  interest,  before  any  division  of  the  profits  shall  take  place. 
And  it  is  further  agreed,  that  in  case  the  said  inventions  shall  be  sold,  or  either  of 
them,  or  any  premium  shall  be  obtained  for  them,  such  premium  and  purchase-money 
shall  be  equally  divided  between  the  said  W.  W.  and  the  said  Cx.  J.  E."  Signed  by 
the  plaintiff  and  defendant.  It  was  objected  on  the  part  of  the  defendant,  that  the 
effect  of  the  above  agreement  was  to  constitute  a  partnership  between  the  contract- 
ing parties,  and  consequently  to  prevent  their  suing  each  other  in  respect  of  the 
matters  contained  in  the  agreement.  The  jury  by  the  direction  of  the  learned 
Judge,  found  a  verdict  for  the  plaintiff,  the  defendant  having  leave  to  move  to 
enter  a  nonsuit. 

Godson  now  moved  accordingly,  and  contended  that  this  agreement  constituted  a 
partnership  between  the  parties,  as  to  the  sum  of  591.,  for  which  the  action  was 
brought. 

Sed  per  Curiam.  This  is  an  agreement  to  pay  the  sum  of  591.  at  all  events, 
although,  in  consideration  of  that  advance,  the  plaintiff"  agrees  to  give  the  defendant  a 
share  of  profits  if  any  should  arise.  There  might  be  a  question  whether  a  partnership 
was  not  created  by  this  agreement,  so  as  to  the  subsequent  profits,  and  the  sums  of 
money  agreed  to  be  afterwards  advanced  by  the  plaintiff  for  the  purpose  of  carrying 
out  the  inventions.  But  the  express  promise  to  pay  the  specific  sum  at  all  events, 
takes  away  the  objection  of  that  forming  a  part  of  any  partnership  fund. 

Eule  refused. 

[520]  Edwards  v.  Robertson.  Exch.  of  Pleas.  1839. — Where  a  defendant  is  in 
custody  of  the  Wai'den  of  the  Fleet  at  the  suit  of  one  plaintiff,  and  a  Judge's 
order  is  obtained  at  the  instance  of  another  plaintiH',  for  his  arrest  pursuant  to 
1  &  2  Vict.  c.  110,  s.  3,  the  Court  has  no  power  to  compel  the  Warden  to  accept 
a  capias,  in  order  that  it  may  operate  as  a  detainer  against  the  defendant. 

[S.  C.  7  Dowl.  P.  C.  857 ;  9  L.  J.  Ex.  3  ;  3  Jur.  1106.] 

The  defendant  being  in  custody  of  the  Warden  of  the  Fleet  at  the  suit  of  A.  B., 
and  lieing  about  to  obtain  his  discharge,  the  plaintiff  Edwards  procured  a  Judge's 
order  foi' his  arrest  under  the  stat.  1  &  2  Vict.  c.  110,  s.  3,  founded  on  affidavits 
stating  that  he  had  expressed  his  intention  to  leave  the  kingdom.  A  capias  was 
issued  accordingly,  the  plaintifi'  intending  to  lodge  it  with  the  Warden  of  the  Fleet, 
in  order  that  it  might  operate  as  a  detainer  against  the  defendant,  but  the  Warden 
refused  to  receive  it. 

Kelly  now  moved  for  a  mandamus  or  order  to  the  Warden  to  compel  him  to  do 
so,  and  urged  that  although  no  form  of  a  writ  of  detainer  had  been  given  by  the  Act 
abolishing  imprisonment  for  debt,  yet  the  Court,  by  virtue  of  its  general  jurisdiction 
over  its  officers,  might  command  the  Waiden  to  detain  in  his  custody  a  party  against 
whom  any  bailable  writ  had  been  issued,  or  a  writ  of  capias  might  perhaps  be  issued, 
directed  to  the  Warden  himself  instead  of  the  Sheriff. 

Pakke,  B.  According  to  the  form  given  in  the  schedule  to  the  new  act,  the 
capias  is  to  be  directed  to  the  sheriff,  or  to  the  constable  of  Dover  Castle,  or  to  the 
mayor  and  bailiffs  of  Berwick-upon-Tweed  [or  as  the  case  may  be].  These  last  words 
mean  that  the  writ  is  always  to  be  directed  either  to  the  sheriff',  or  to  some  person 
acting  in  the  capacity  of  sheriff  or  for  him.  Besides,  by  the  4th  section,  it  is  enacted 
that  "  the  defendant,  when  so  arrested,  shall  remain  in  custody  until  he  shall  have 
given  a  bail-bond  to  the  sheriff:"  now  no  person  can  be  held  responsible  for  the 
execution  of  a  writ  but  the  officer  to  whom  it  is  directed,  so  that  we  ought  not  to 
grant  this  application  against  the  Warden,  the  writ  not  being  directed  [521]  to  him. 
On  the  other  hand,  if  the  writ  were  not  to  be  directed  to  the  sheriff,  how  could  he  be 
called  on  to  take  a  bail-bond  under  the  4th  section  ?  This  case  was  not  contemplated 
by  the  legislature  when  they  passed  the  present  statute,  and  the  only  course  for  the 
plaintiff  to  pursue  is  to  place  the  capias  in  the  hands  of  the  sheriff's  officer,  and  get  the 


5M.  &W.  522.  PATTERSON    t'.  BUSBY  221 

Warden  of  the  Fleet  to  give  him  notice  when  the  defendant  is  likely  to  be  discharged 
out  of  custody,  and  retake  him  at  the  prison  door. 

The  other  Barons  concurred. 

Rule  refused. 

Patterson  v.  Busby.  Exch.  of  Pleas  1839. — A  writ  of  summons  is  irregular,  if 
the  memorandum  "  that  it  is  to  be  served  within  four  calendar  months  "  &c.,  be 
not  subscribed  to  it. — The  atiidavit  in  support  of  a  motion  to  set  aside  service  of 
an  irregular  writ,  need  not  shew  that  the  defendant  has  not  been  served  with  any 
other  regular  process. 

[S.  C.  7  Dowl.  P.  C.  8(58 ;  9  L.  J.  Ex.  16.] 

Humfrey  shewed  cause  against  a  rule  nisi  obtained  by  Gunning,  to  set  aside  the 
service  of  the  writ  of  summons  issued  in  this  cause  for  irregularity,  the  copy  served 
not  having  subscribed  to  it  the  memorandum  mentioned  in  ihe  Uniformity  of  Process 
Act — "'ihis  writ  is  to  be  served  within  four  calendar  months  '  t^'C.  He  contended, 
that  this  was  no  necessary  part  of  the  writ,  being  onl}'  required  by  the  statute  to  be 
added  to  it ;  and  also  objected,  that  the  affidavit  in  support  of  the  motion  did  not 
stat€  that  the  defendant  had  not  been  served  with  any  writ  in  the  correct  form. 

Parke,  B.  The  memorandum  is  part  of  the  schedule  to  the  Act;  being  part  of 
the  act  of  the  legislatui-e,  it  is  clearly  irregular  to  omit  it.  It  is  an  omission  of  the 
same  kind  as  that  of  the  indorsement  of  the  attorney's  name  and  residence.  And  the 
Master  informs  us  it  is  not  the  practice  for  the  affidavit,  in  the  first  instance,  to 
negative  the  fact  that  the  party  has  been  served  with  other  regular  process.  The 
rule  must  therefore  be  ab.solut«. 

Kule  absolute. 


[522]  Richard  Kitchen  v.  Brooks.  Exch.  of  Pleas.  1839. — Where  the  plain- 
tirt's  Christian  name  was  rightly  stated  in  the  writ  of  summons,  but  wrongly  in 
the  declaration,  and  the  time  for  pleading  having  expired  without  the  defendant's 
taking  the  declaration  out  of  the  office,  the  plaintiff  signed  judgment  for  want  of 
a  plea: — Held,  that  the  defendant  could  not  .set  the  judgment  aside  on  the 
ground  of  the  above  irregularity  ;  that  it  was  in  realit}'  an  objection  to  the 
declaration,  and  ought  to  have  been  taken,  at  all  events,  within  the  time  for 
pleading. 

[S.  C.  9  L.  J.  Ex.  5.] 

In  this  case  a  writ  of  summons  was  sued  out  on  the  20th  of  September,  for 
Richard  Kitchen  against  Joseph  Brooks.  On  the  24th  of  October,  an  appearance  was 
entered  for  the  defendant  sec.  stat.,  and  on  the  2.Tth  notice  of  declaration  was  given, 
in  which,  and  in  the  declaration  itself,  the  plaintiff  was  incorrectly  described  as 
Joseph  Kitchen.  The  time  for  pleading  expired  on  the  2nd  of  November,  and  on 
the  -Ith  the  plaintiff  signed  judgment  as  for  want  of  a  plea.  The  defendant  did  not 
take  the  declaration  out  of  the  office  until  after  the  time  for  pleading  was  out,  when 
he  discovered  the  mistake,  and  returned  it  to  the  plaintiff's  attorney.  Whateley 
having  obtained  a  rule  to  set  aside  the  judgment  for  irregularity,  on  the  ground  of 
the  variance  between  the  writ  and  the  declaration, 

Crompton  shewed  cause.  Either  this  was  matter  of  plea  in  abatement ;  Com.  Dig. 
Abatement  (G.),  8  ;  or  it  is  an  objection  to  the  declaration  for  an  irregularity  ; 
and  in  either  case,  the  application  is  too  late.  The  defendant  ought  to  have  applied, 
according  to  the  3  &  4  Will.  4,  c  42,  s.  11,  to  have  the  mistake  rectified  at  the 
plaintiffs  expense,  within  the  time  for  pleading.(a) 

Whateley,  contra,  urged  that  the  apjilication  to  set  aside  the  judgment  was  made 
in  time,  the  error  in  the  declaration  not  having  been  discovered  until  after  judgment 
was  signed. 

Parke,  B.     The  application  is   too   late.     The   objection   in    reality  is   to   the 

(a)  See  Hinton  v.  Stevevs,  1  H.  &  W.  621.  Qujere,  however,  whether  the  statute 
applies  to  misnomer  of  the  plaintiff:  see  Limlsay  v.  IFells,  4  Scott,  471. 
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declaration ;  because  we  know  nothing  [523]  of  the  writ  on  the  face  of  the  pleadings. 
Before  the  act  of  3  &  4  Will.  4,  c.  42,  s.  11,  the  defendant  might  have  pleaded  the 
misnomer  in  abatement ;  and  since  the  act,  he  should  take  the  objection  within  the 
same  time,  viz.  four  daj's  :  or,  at  all  events,  within  the  time  for  pleading,  viz.  eight 
days.  The  rule  must  therefore  be  discharged,  and,  as  there  is  no  afiidavit  of  merits, 
with  costs. 

Alderson,  B.,  concurred. 

Rule  discharged  with  costs. 

Jones  v.  Jones.  Exch.  of  Pleas.  1839. —  K  declaration  on  a  judgment  in  a  county 
court,  stating  the  court  to  have  been  held  before  the  sheriff  and  suitors,  is  bad 
on  special  demurrer. — Semble,  that  the  declaration  ought  to  set  out  the  names 
of  the  suitors. 

[S.  C.  7  Dowl.  P.  C.  841  ;  9  L.  J.  Ex.  41  ;  3  Jur.  1078.] 

Debt.  The  declaration  stated,  that  the  plaintiff,  at  the  county  Court  of  the  Hon. 
Thomas  Piyce  IJoyd,  sheriff  of  the  county  of  Carnaivon,  held  at  Pwllheli,  in  and  for 
said  county,  and  within  the  jurisdiction  of  the  said  Court,  on  a  certain  day,  to  wit, 
&c.,  before  the  said  Thomas  P.  Lloyd,  sheriff,  and  the  suitors  of  the  said  Court,  came 
according  to  the  custom  of  the  said  Couit,  by  W.  L.  Roberts,  his  attorney  duly 
appointed,  and  then  and  there,  in  the  said  Court,  according  to  the  custom  of  the  said 
Court,  levied  his  plaint  against  the  defendant  in  a  plea  of  debt  of  39s.  lid.,  for  a 
certain  cause  of  action  arising  to  the  plaintiff"  within  the  jurisdiction  of  the  said  Court ; 
and  such  proceedings  were  therefore  had,  that  afterwards,  to  wit,  on  &c.,  at  the 
county  Court  of  Sir  R.  B.  W.  Bulkeley,  Bart.,  then  being  sheriff  of  the  said  county, 
duly  holden  at  Carnarvon,  in  and  for  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Court,  before  the  said  last-mentioned  sheriff,  and  certain  free  suitors  of  the 
said  Court,  the  plaintiff,  by  the  consideration  and  judgment  of  the  said  Court, 
recovered  against  the  defendant  II.  12s.  6d.  for  his  [524]  said  debt,  and  also  61.  8s.  2d., 
which  in  and  by  the  said  Court,  before  the  said  last-mentioned  sheriff  and  suitors, 
were  then  adjudged  to  the  plaintiff,  with  his  assent,  for  his  damages  which  he  had 
sustained  as  well  by  reason  of  the  detention  of  the  said  delit,  as  for  his  costs  and 
charges  by  him  in  and  about  his  suit  in  that  behalf  expended,  whereof  the  defendant 
was  convicted,  as  by  the  memorandum  and  proceedings  thereof  remaining  in  the  said 
county  Court  more  fully  appears,  which  said  judgment  still  remains  in  full  force, 
unreversed,  and  unsatisfied,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  county  Court  in  the  declaration 
first  mentioned  is  alleged  to  have  been  held  before  the  said  T.  P.  Lloyd,  sheriff,  and 
the  suitors  of  the  said  Court,  and  the  county  Court  in  the  declaration  last  mentioned 
is  alleged  to  have  been  holden  before  the  said  Sir  R.  B.  "W.  Bulkeley,  Bart.,  then 
being  sheriff  of  the  said  county  of  Carnarvon,  and  certain  free  suitors  of  the  said 
county  Court :  whereas  by  law  the  county  Court  in  every  county  must  be  held  before 
the  suitors  of  such  county  only,  and  not  before  the  suitors  and  sheriff  or  any  other 
person  or  persons ;  and  also  that  in  and  by  the  declaration  it  is  stated  and  shewn, 
that  the  sheriff  in  the  declaration  first  mentioned  was  a  Judge  of  the  county  Court 
in  the  declaration  first  mentioned,  and  that  the  sheriff  in  the  declaration  last 
mentioned  was  a  Judge  of  the  county  Court  in  the  declaration  last  mentioned,  which 
is  incongruous,  at  variance  with  law,  and  impossible,  &c.,  &c.  And  also,  that  the 
names  of  the  suitors  in  the  declaration  mentioned  and  referred  to  are  not  stated 
therein,  &c. 

Joinder  in  demurrer. 

James,  in  support  of  the  demurrer.  The  declaration  is  bad  on  both  the  grounds 
suggested.  In  the  first  place,  the  sheriff  has  no  judicial  authority  in  the  county 
Court ;  the  suitors  are  the  sole  judges,  and  the  sheriff  sits  only  in  his  ministerial 
capacity,  in  order  to  pronounce  the  judg-[525]-ment  of  the  suitors :  Dalton,  407  ; 
Com.  Dig.,  County  Court  (C),  2.  It  therefore  appears  on  the  face  of  this  declaration, 
that  judgment  has  been  given  by  a  person  who  was  not  a  Judge  of  the  Court.  It 
may  be  urged,  that  the  words  "  before  the  sheriff  and  "  may  be  rejected  as  surplusage  ; 
but  that  cannot  be  done,  for  the  greatest  precision  is  required  in  setting  forth  the  style 
and  proceedings  of  an  inferior  court,  in  favour  of  whose  jurisdiction  nothing  can  be 


6M.&W.526.  BARBER    l'.  TAYLOR  223 

presumed:  SnUers  v.  Lawrence  (Willes,  413),  Read  v.  Pope  (1  C.  M.  &  K.  302; 
4  Tyrw.  4(»3). 

Secondly,  Lewis  y.  JFeeh  (Carth.  85;  Comb.  149)  is  an  express  authonty  that  in 
settinu;  forth  proceedings  of  this  kind,  the  names  of  the  suitors  must  be  stated. 

Jervis,  contra.  The  suitors  are  no  doubt,  properly  speaking,  the  .Uidges  of  the 
county  Court ;  but  it  is  equally  clear  that  the  sheriff  is  a  constituent  part  of  the  Court, 
and  not  a  mere  ministerial  officer  ;  Tunno  v.  Morris  (2  C.  M.  &  R.  298).  The  judg- 
ment is  pronounced  by  him :  even  if  he  were  to  pronounce  it  without  the  direction  or 
assent  of  the  suitors,  no  writ  of  false  judgment  would  lie,  but  the  party  must  resort 
to  an  action  on  the  ease.  By  the  27  Hen.  8,  c.  13,  the  sheriffs  of  certain  counties  in 
Wales  are  required  to  hold  "  their  Courts"  (meaning  the  county  Courts)  at  particular 
places.  So  .ilso,  Dalton  says  (p.  406),  that  "the  county  Court  is  the  Sheriff's  Court; 
and  the  entry  of  all  the  pleas  and  proceedings  there  are  incident  to  the  office  of  the 
sheriff,  and  cannot  be  granted  or  severed  from  the  same  ;  and  the  sheriff  is  to  appoint 
clerks  under  him  in  this  Court,  such  as  he  will  answer  at  his  peril."  Again,  it  is 
said,  that  although  to  describe  the  county  Court  as  held  before  the  sheriff's  deputj^ 
would  be  bad,  yet  if  it  were  alleged  to  be  held  before  the  sheriff,  when  in  fact  the 
deputy  presided,  that  would  be  sufficient :  Com.  [526]  Dig.,  County  (C),  2.  Hut,  at 
all  events,  the  mention  of  the  sheriff  is  immaterial,  and  that  part  of  the  allegation 
m.ay  be  rejected. 

Secondly,  it  is  not  now  essential  that  the  names  of  the  suitors  should  be  mentioned. 
In  Draper  v.  Garratt  (2  B.  &  Cr.  2  ;  3  D.  &  R.  226),  which  was  an  action  against  a 
sheriff  for  taking  insufficient  pledges  in  replevin,  a  variance  between  the  names  of  the 
suitors  as  set  out  in  the  declaration  and  as  stated  in  the  record  of  the  county  Court, 
was  held  to  be  immaterial.  [Parke,  B.  That  was  altogether  a  collateral  proceeding; 
this  is  an  action  flirectly  on  the  judgment.]  The  case  of  Leivis  v.  Weeks  was  decided 
at  a  time  when  the  rules  of  pleading  in  these  respects  were  much  more  strict  than  in 
later  times.  It  was  then  necessary,  even  when  setting  out  the  proceedings  of  the 
superior  Courts,  to  name  the  Judges  :  Cora.  Dig.,  Pleader  (2  W.),  12;  whereas  now 
it  is  sufficient  to  shew  the  jurisdiction  of  the  Court  in  general  terms  :  Titley  v.  Foxall 
(Willes,  683).     He  cited  also  Perreau  v.  Bevan  (5  B.  &  Cr.  284  ;  8  D.  &  R.  72). 

James,  in  reply.  'I'illei/  v.  Foxall  was  the  case  of  a  judgment  of  a  court  of  record  ; 
and  that  distinction  was  admitted  in  Head  v.  Pope.  [He  was  then  stopped  by  the 
Court.] 

Lord  Abingeu,  C.  B.  I  think  our  judgment  must  be  for  the  defendant.  The 
words  "before  such  and  such  persons,"  I  think,  necessarily  imply  that  the  cause  was 
heard  before  the  persons  who  were  the  lawfully  constituted  judges  of  the  Court :  the 
words  "before  the  sheriff  and  suitors,"  therefore,  imply  that  the  sheriff  is  a  Judge  of 
the  county  Court,  which  certainly  is  not  the  case.  If  the  suitors  were  to  differ  iu 
opinion,  and  the  sheriff  were  to  give  a  casting  [527]  vote,  and  thereby  decide  the 
question,  the  judgment  would  be  bad.  Suppose  a  judgment  recovered  before  the 
Court  of  Common  Pleas  were  pleaded  as  a  judgment  recovered  ".before  the  justices 
of  our  Lady  the  Queen  of  the  Bench,  and  the  Lord  High  Chancellor,"  it  would  be 
error,  and  the  latter  part  of  the  allegation  could  not  be  rejected  as  surplusage. 

Parke,  B.  The  old  precedents  all  describe  the  Court  as  the  county  Court  of  the 
Sheriff,  held  before  the  suitors,  and  set  out  the  names  of  the  suitors. 

GuRNEY,  B.,  and  Maui.e,  B.,  concurred. 

The  plaintiff  had  leave  to  amend  on  payment  of  costs  ;  otherwise 

Judgment  for  the  defendant. 

Barber  and  Another  v.  Taylor.  Exch.  of  Plesis.  1839. — A.,  by  letter,  requested 
B.  to  purchase  for  him  150  bales  of  cotton:  the  letter  contained  the  following 
terms  : — "  Upon  executing  the  above  and  forwarding  a  bill  of  lading,  I  will  accept 
your  draft  at  sixty  days'  sight  after  the  receipt  of  the  bill  of  lading : " — Held, 
that  B.  was  bound  to  deliver  the  bill  of  lading  as  soon  after  its  arrival  as  he 
conveniently  could,  without  reference  to  the  arrival  or  unloading  of  the  cargo. 

[S.  C.  9  L.J.  Ex.  21.] 

This  was  an  action  of  assumpsit  for  a  breach  of  contract,  tried  before  Coleridge,  J., 
at  the  Liverpool  Spring  Assizes,  1838,  when  a  verdict  was  found  for  the  plaintiff  for 


224  BARBER   V.  TAYLOR  5M.  &W.528. 

30001.,  (the  damages  in  the  declaration),  subject  to  the  opinion  of  this  Court  on 
the  following  case ;  and  it  was  agreed  that  the  pleadings  should  form  part  of 
the  case. 

The  first  count  of  the  declaration  stated,  that  on  the  1st  December,  1836,  in  con- 
sideration that  the  plaintiffs  would  purchase,  on  account  of  the  defendant,  150  bales 
of  cotton,  equal  to  a  sample  they  transmitted,  at  a  certain  limited  price,  and  would 
ship  the  same  not  later  than  the  last  da}'  of  February  then  next,  and  would  forward 
the  bill  of  lading  thereof  to  the  defendant,  he  the  defendant  [528]  promised  that  he 
would  receive  the  bill  of  lading  and  cotton,  and  pay  for  the  same  by  accepting  the 
plaintiff's  draft  for  the  amount,  payable  at  sixty  days'  sight  from  the  receipt  of  the 
bill  of  lading.  That  the  plaintiffs  did  purchase  a  quantity  of  cotton  equal  to  the 
sample,  and  shipped  it  not  later  than  the  last  day  of  February,  and  the  same  after- 
wards arrived  at  Liverpool.  That  although  the  plaintiffs  forwarded  the  bill  of  lading, 
and  afterwards,  and  within  a  reasonable  time  after  the  arrival  of  the  cotton  at  Liver- 
pool, were  ready  and  willing,  and  offered  to  deliver  the  same  to  the  defendant,  on  the 
defendant's  paying  for  the  cotton,  and  accepting  the  plaintiff's  draft  as  aforesaid ;  and 
the  plaintiffs  were  willing  and  ready  to  present  the  draft  for  the  amount,  and 
requested  the  defendant  to  I'eceive  the  bill  of  lading  and  the  cotton,  and  pay 
for  the  same  ;  yet  the  defendant  refused  to  receive  the  bill  of  lading  or  cotton,  or  to 
pay  for  it. 

The  second  and  last  counts  were  for  money  paid,  and  commission. 

To  the  first  count  the  defendant  pleaded,  denying  that  the  plaintiffs  forwarded 
the  bill  of  lading,  and  that  within  a  reasonable  time  after  the  arrival  of  the  cotton  at 
Liverpool  they  were  ready  and  willing,  and  offeied  to  deliver  the  bill  of  lading  to  the 
defendant,  on  the  defendant's  paying  for  the  cotton  as  aforesaid.  To  the  residue  of 
the  declaration  the  defendant  pleaded  uon  assumpsit :  on  which  pleas  issues  were 
joined. 

The  plaintiffs,  at  the  times  after  mentioned,  were  merchants  and  commis- 
sion agents,  carrying  on  business  at  Liverpool  and  New  Orleans,  under  the  firm  of 
Messrs.  Barber,  Brothers,  &  Co.,  the  plaintiff'  Samuel  Barber  being  resident  at 
Liverpool. 

On  the  1st  December,  1836,  the  defendant  gave  the  plaintiff,  Samuel  Barber,  in 
Liverpool,  a  written  order,  addressed  to  the  plaintiffs'  firm,  in  the  terms  following : — 

[529]  "Messrs.  Barber,  Brothers.  "Liverpool,  Dec.  1st,  1S3G. 

"  Gentlemen, ^ — Please  purchase  for  my  account  150  bales  of  cotton,  equal  to  the 
sample  accompanying  this  letter,  at  7|-d.,  say  7^d.  per  lb.,  delivered  in  Liverpool. 
This  is  understood  to  include  freight,  and  all  your  charges.  Upon  executing  the 
above,  and  forwarding  a  bill  of  lading,  I  will  accept  your  draft  at  .sixty  days'  sight 
after  the  receipt  of  the  bill  of  lading,  for  the  amount  of  the  same. — I  am,  Gentlemen, 
yours,  &c.  "  John  T.WLOR. 

"  Not  to  be  delivered  on  board  later  than  the  last  day  of  February  next." 

To  which  the  following  addition  was  afterwards  made  : — 

"  Li  reference  to  the  order  which  I  addressed  to  Messrs.  Barber  Brothers,  on  the 
1st  inst ,  it  is  not  to  include  dock  and  town  charges  in  Liverpool,  or  custom  duty, 
or  insurance.  "JOHN  Taylor." 

The  plaintiff,  after  the  receipt  of  this  oider,  purchased  152  bales  of  cotton  at  New 
Orleans,  according  to  the  samples,  at  prices  within  the  limits  of  the  order,  and  shipped 
them,  with  a  bill  of  lading,  by  the  "Komulus"  for  Liverpool,  and  delivered  them  on 
board  the  said  vessel  before  the  last  day  of  February,  1 837. 

It  was  not  contended  at  the  trial  that  the  purchase  was  not  according  to  the  order 
and  no  point  was  made  as  to  the  access  of  the  two  bales. 

The  plaintiff  wrote  from  New  Orleans  certain  letters  to  the  defendant,  apprising 
him  that  he  had  purchased  the  cotton. 

On  the  21st  of  April,  1837,  the  "  Eomulus  "  arrived  at  Liverpool  with  the  cotton 
and  the  bill  of  lading  mentioned  in  the  above  letters,  and  on  the  next  day  was  reported 
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at  the  Custom-house.  On  the  '28th  the  "  Ronnilus  "  [530]  was  entered  on  the  Custom- 
house books  for  a  landing-waiter.  On  the  3rd  May  a  landing-waiter  was  obtained, 
and  the  "  Komulus  "  began  to  unload  her  caigo.  The  cotton  was  not  completely  dis- 
charged from  the  vessel  until  the  8th  May. 

On  Monday,  the  24th  of  April,  the  plaintiff,  Samuel  Barber,  with  his  father,  called 
on  the  defendant  with  a  copy  of  invoice,  and  a  draft  on  the  defendant  for  15711. 
14.S.  lOd.,  and  stated,  as  the  fact  was,  that  Messrs.  Thomas  Wilson  &  Co.  had  the  bill 
of  lading  in  their  hands,  and  they  would  not  deliver  it  up  unless  the  defendant  got  a 
banker's  guarantee  of  his  acceptance,  or  paid  in  cash  before  delivery,  or  pledged  the 
cotton  with  a  broker,  in  order  to  secure  the  due  payment  of  the  acceptance.  The 
defendant  declined  accepting  on  tho.se  terms.  The  copy  invoice  and  the  draft  were 
left  with  the  defendant  by  the  plaintiffs.     The  invoice  and  copy  were  headed  thus  : — 

"Invoice  of  152  bales  of  cotton,  shipped  by  Barber  Brothers,  &  Co.,  per  A.  1, 
American  ship  '  Romulus,'  Webster,  for  Liverpool,  consigned  to  order  for  account  and 
risk  of  John  Taylor,  Esq.,  Liverpool." 

Then  followed  the  paiticulars  of  the  cotton. 

On  the  next  day  the  defendant's  brother  by  his  orders  went  to  the  office  of  the 
plaintiff  at  Liverpool ;  he  called  twice  and  saw  a  clerk  of  the  plaintiff's  on  each  occasion, 
but  on  neither  the  plaintiff  was  in.  On  the  second  call,  on  asking  for  the  bill  of  lading, 
the  clerk  stated  that  he  had  not  it.  The  defendant's  brother  offered  to  accept  the 
draft  if  the  bill  of  lading  were  given  up,  and  on  the  clerk  not  being  able  to  produce 
the  bill  of  lading,  he  delivered  to  the  clerk  the  copy  invoice  (it  was  said  that  the 
words  "and  the  draft"  ought  to  have  been  inserted  here),  and  declared  the  contract 
was  at  an  end. 

On  the  3rd  May,  the  day  on  which  the  unloading  of  the  "  Romulus  "  began,  the 
plaintiff  Samuel  Barber,  accompanied  [531]  by  a  clerk  of  the  said  Thomas  Wilson 
and  Co.,  called  on  the  defendant,  and  tendered  to  him  the  bill  of  lading  indorsed 
by  the  plaintiH's,  and  at  the  same  time  also  temlered  to  him  the  said  draft  for  his 
acceptance  ;  Ijut  the  defendant  refused  to  receive  the  bill  of  lading  or  to  accept  the 
draft,  stating,  that  having  made  ineffectual  applications  for  the  bill  of  lading,  he  had 
returned  the  invoice,  and  thereby  entirely  repudiated  the  transaction.  The  plaintiffs 
afterwards  gave  notice  to  the  defendant  that  if  he  persisted  in  his  refusal  they  should 
sell  the  cotton,  and  hold  him  liable  for  any  loss,  and  afterwards  sold  the  cotton, 
according  to  such  notice,  at  a  considerable  loss. 

The  damages,  if  the  plaintiffs  are  entitled  to  recover,  to  be  settled  out  of  Court. 
•     The  price  of  cotton  was  generally  falling  from  the  arrival  of  the  "  Romulus"  until 
the  8th  of  .June,  when  it  was  sold. 

The  questions  for  the  opinion  of  the  Court  were — 

1st,  Whether  on  the  whole  the  plaintiffs  are  entitled  to  retain  the  verdict  on  the 
issue  on  the  first  count  I 

2nd,  If  the  Court  are  of  opinion  that  the  defendant  is  entitled  to  a  verdict  on 
that  issue,  then  whether  the  plaintiffs  are  entitled  to  judgment  non  obsUmte  veredicto. 

If  the  Court  shall  be  of  opinion  that  the  plaintiffs  are  entitled  to  judgment,  it  is 
agreed  that  the  amount  of  damages  shall  be  referred,  and  that  the  judgment  or 
verdict  and  judgment  [as  the  case  may  be]  shall  be  reduced  to  such  amount  as  shall 
be  found  and  ccrtiHcd  l)y  the  referees. 

If  the  Court  shall  be  of  opinion  that  the  plaintiHs  are  not  entitled  to  retain  the 
verdict,  or  that  the  judgment  ought  to  be  arrested,  they  are  to  determine  accordingly. 

The  iilaintilts'  points  marked  for  argument  were: — I  he  plaintiffs  will  contend 
that  the  tender  of  the  bill  of  lading  on  the  day  when  the  vessel  began  to  unload 
was  an  otter  [532 j  to  deliver  it  within  a  reasonable  time  after  the  arrival  of  the 
cotton,  and  that  such  bill  was  forwarded  according  to  the  meaning  of  tlio  contract, 
and  therefore  that  the  plaintiffs  are  entitled  to  retain  the  verdict ;  an<l,  secondly,  that 
if  the  bill  of  lading  was  not  foiwarded  and  tendered  within  a  reasonabie  time,  this  is 
not  a  ground  of  defence  to  this  action,  but  only  a  ground  of  cross  action  for  damages, 
and  therefore  that  the  plaintitl's  would  be  entitled  to  judgment  non  obstante  veredicto. 

The  defendant's  points  were  : — - 

The  defendant  conteiwls  that  he  has  a  right  to  the  verdict,  on  the  ground  that  the 
time  which  elapsed  after  the  arrival  of  the  bill  of  lading  at  Liverpool,  before  it  was 
offered  to  the  defendant,  was  unreasonable  under  the  circumstances. 

Also  that  the    judgment   should  be  arrested,   because  there  is  no    averment  of 
Ex.  1)1  V.  vii. — a 
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the  plaintiffs'  forwarding,  or  being  willing  to  forward,  the  bill  of  lading  to  the 
defendant.(«) 

Cresswell,  for  the  plaintiffs.  It  will  be  contended  on  the  other  side,  that  the 
plaintiffs  ought  to  have  delivered  the  bill  of  lading  as  soon  as  the  vessel  arrived  ;  but 
the  tender  of  it  on  the  3rd  of  May,  the  day  on  which  the  vessel  began  to  unload,  was 
within  a  reasonable  time  after  the  arrival  of  the  cotton,  for  there  was  nothing  in  the 
contract  to  require  the  delivery  of  a  bill  of  lading  on  the  arrival  of  the  vessel,  or 
before  she  could  be  reasonably  unloaded  and  the  cotton  delivered  ;  and  there  is  no 
suggestion  of  any  unreasonable  delay  in  the  unloading  of  the  vessel.  There  is  nothing 
to  shew  that  the  plaintiff's  were  bound  to  send  the  bill  of  lading  by  the  first  possible 
conveyance,  or  on  the  arrival  of  the  vessel :  there  is  no  undertaking  to  deliver  it 
before  the  cotton.  [Lord  Abinger,  C.  B.  [533]  If  there  were  any  reasonable  ground 
suggested  for  the  plaintiffs'  keeping  the  bill  of  lading  until  the  ship  began  to  unload, 
the  case  might  be  different;  but  here  they  refused  to  deliver  it  up,  on  the  ground 
that  the  defendant  refused  to  give  them  a  banker's  guarantee,  which  they  had  no 
right  to  do.]  It  is  admitted  that  the  offer  on  terms  was  no  offer  at  all ;  but  that 
was  on  the  24th  of  April :  the  first  legal  tender  was  on  the  3rd  of  May,  when  the 
cotton  was  unloading.  [Parke,  B.  If  nothing  had  been  said  in  the  contract  about 
the  bill  of  lading,  the  3rd  of  May  might  have  been  a  reasonable  time  for  its  delivery ; 
but  the  delivery  of  the  bill  of  lading  is  introduced  as  a  term  into  the  contract,  and 
it  might  be  material  to  the  purchaser  to  have  it  delivered  as  soon  as  possible  after  the 
arrival  of  the  vessel,  in  order  that  he  might  go  into  the  market  to  sell.]  There  is 
nothing  in  the  contract  which  requires  that  it  should  be  delivered  at  any  particular 
time.  Then  does  the  law  require  that  it  should  be  so  delivered  1 — and  by  what 
criterion  ?  Suppose  this  bill  of  lading  had  come  hj^  another  ship  three  weeks  before 
the  "  Romulus,"  how  long  would  the  plaintiffs  be  allowed  to  keep  it  1  Suppose  they 
kept  it  a  fortnight,  and  tendered  it  before  the  goods  arrived,  would  not  that  be 
sufficient?  The  party  cannot  be  bound  to  deliver  the  cargo  before  the  ship  arrives, 
then  how  can  he  be  bound  to  deliver  the  symbol?  [Lord  Abinger,  C.  B.  I  think 
the  bill  of  lading  ought  to  be  delivered  a  reasonable  time  after  it  arrives,  without 
reference  to  the  arrival  of  the  cargo.]  It  has  never  yet  been  held  that  the  bill  of 
lading  must  be  delivered  a  day  or  two  after  its  arrival.  [Parke,  B.  The  difficulty 
arises  from  your  having  made  the  bill  of  lading  deliverable  within  a  reasonable  time.] 
It  is  submitted  that  this  was  a  reasonable  time. 

Sir  F.  Pollock,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  think  this  case  will  not  bear  [534]  an  argument.  The 
defendant  is  entitled  to  a  bill  of  lading  by  the  terms  of  the  contract,  and  he  is  entitled 
to  have  it  as  soon  after  its  arrival  as  the  party  who  has  it  can  conveniently  deliver  it 
to  him.  Here  the  plaintiff's  made  an  illegal  demand,  which  the  defendant  did  not 
comply  with.  The  jury  could  not  doubt  that  the  reasonable  time  was  expired  :  the 
plaintiffs'  own  conduct  shews  that  they  could  have  delivered  it,  and  ought  to  have 
done  so,  in  the  twenty-four  hours  after  its  arrival ;  and  if  they  did  not  choose  to  do 
so,  they  must  take  the  consequences. 

Parke,  B.  I  do  not  think  there  can  be  any  question  about  the  meaning  of  this 
contract :  the  meaning  is,  that  the  goods  are  to  be  delivered  on  board  on  a  certain 
date,  and  a  bill  of  lading  is  to  be  sent  and  delivered  forthwith.  It  is  very  important 
that  the  defendant  should  have  possession  of  his  bill  of  lading,  it  being  the  symbol  of 
the  property  in  the  goods.  If  it  be  true  that  the  meaning  of  the  contract  is,  that  the 
bill  of  lading  is  to  be  sent  as  soon  as  it  can,  in  this  case  it  is  clear  there  was  an 
unreasonable  delay,  from  the  24th  of  April  to  the  28th,  during  which  time  the 
plaintiffs  were  keeping  it  merely  to  compel  the  defendaivt  to  pay  in  a  dift'erent  way 
than  that  for  which  he  contracted. 

GURNEY,  B.  It  is  perfectly  clear  that  the  plaintiffs  were  blameable,  as  they  had 
had  time  to  deliver  the  bill  of  lading  soonei- ;  but  they  seem  to  have  acted  as  they 
did  with  a  view  to  the  state  of  the  market.  When  it  did  not  suit  their  pui'pose  any 
longer  to  impose  the  conditions  upon  which  the  bill  of  lading  should  be  delivered, 
they  withdrew  those  conditions ;  but  the  defendant  had  then  repudiated  the  contract. 

RoLFE,  B.,  concurred. 

Judgment  for  the  defendant. 

(a)  Nothing  was  said  as  to  this  latter  point  in  the  argument. 
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[535]  Hutchison  and  Another  r.  Bowker  and  Another.  Exeb.  of  Pleas. 
1839. — Assumpsit  for  the  non-delivery  of  barley.  It  was  proved  at  the  trial 
that  the  defendants  wrote  to  the  plaintiffs  offering  them  a  certain  quantity  of 
"good"  barley,  upon  certain  terms:  to  which  the  plaintiffs  answered,  after 
quoting  the  defendant's  letter,  as  follows  : — "Of  which  offer  we  accept,  expecting 
you  will  give  us  fine  barley  and  full  weight."  The  defendants,  in  reph',  stated 
that  their  letter  contained  no  such  expression  as  tine  barley,  and  declined  to  ship 
the  same.  Evidence  was  given  at  the  trial  that  the  terms  "good  "  and  "fine" 
were  terms  well  known  in  the  trade  ;  and  the  jury  found  that  there  was  a  dis- 
tinction in  the  trade  between  "  good  '  and  "  tine  '  barley  : — Held,  that  although 
it  was  a  question  for  the  jury  what  was  the  meaning  of  those  tcims  in  a  mercantile 
sense,  yet  that,  they  having  found  what  that  meaning  was,  it  was  for  the  Court 
to  determine  the  meaning  of  the  contract ;  and  the  Court  held  that  there  was 
not  a  sufficient  acceptance. 

[S.  G.  9  L.  J.  Ex.  24.] 

Assumpsit  for  the  non-delivery  of  barley.     Plea,  non  assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after  last  Trinity 
Term,  it  appeared  that  the  action  was  brought  by  the  plaintiffs,  who  were  corn- 
merchants  and  factors  at  Kirkaldy,  in  Fifeshire,  to  recover  from  the  defendants,  who 
were  corn-merchants  at  Lynn,  damages  for  the  non-performance  of  a  contract  to 
supply  400  quarters  of  barley.  To  prove  the  contract,  the  following  letters  were 
given  in  evidence  : — 

"Messrs.  Kt.  Hutchison  &  Co.,  Kirkaldy.  "Lj'nn,  SIst  Nov.,  1838. 

"Gentlemen, — In  reply  to  your  favour  of  17th  inst.,  we  beg  to  offer  you  a  cargo 
of  about  400  qrs.  of  good  barlej',  weighing  52  lbs.  per  bl.,  at  34s.  per  qr.  on  board ; 
receiving  your  acceptance  in  course  of  post,  and  for  payment  by  banker's  draft  on 
London  at  two  mouths,  to  be  remitted  in  full  upon  receipt  of  invoice  and  bill  of 
lading.  We  hoM  but  few  grey  peas,  although  we  have  no  doubt  could  procure  you, 
say  about  50  qrs.  at  40s.  per  qr.,  having  j'our  instructions  accordingly.  Waiting  the 
favour  of  your  reply, — We  remain,  your  most  obedient  Servants, 

"A.  &  J.  Bowker." 

To  this  letter  the  plaintiffs  returned  the  following  answer : — 

[536]  "Messrs.  A.  &  J.  Bowker,  Lynn.  "Kirkaldy,  24th  Nov.,  1838. 

"Gentlemen, — We  have  your  favour  of  21st  current,  offering  400  qrs.  good  barley, 
52  lbs.  per  bl.,  at  34s.  per  qr.  f.  o.  b.,  payment  in  full  by  banker's  bill  at  two  months, 
on  receipt  of  bill  of  lading  and  invoice ;  of  such  offer  we  accept,  expecting  you  will 
give  us  fine  barley  and  full  weight.  We  yesterday  accepted  5  to  600  qrs.  from 
Yarmouth,  53  11)S.  at  33s.  6d.  You  raaj-  sliip  50  qrs.  dry  peas,  either  dun  or  maple, 
64  lbs.  at  40s.  per  qr.  f.  o.  b. — Engage  a  vessel  for  a  port  in  the  Frith  of  Forth  (not 
Leith),  calling  here  for  orders,  and  if  we  fix  a  port  we  will  advise ;  inform  us  of  her 
name,  and  that  of  the  captain,  before  sailing,  that  we  may  insure. — We  remain, 
Gentlemen,  your  most  obedient  Servants,  "Robt.  Hutchison  &  Co." 

The  following  correspondence  afterwards  passed  between  the  parties  ;  — 

"Messrs.  Kobt.  Hutchison  &  Co.,  Kirkaldy.  "Lynn,  27th  Nov.,  1838. 

"Gentlemen, — We  are  favoured  with  yours  of  24th,  in  answer  to  ours  of  21st 
inst.,  in  which  you  say  you  expect  we  shall  give  you  "  tine  barley."  Upon  reference 
to  our  offer,  you  will  find  no  such  expression  ;  as  such,  we  must  decline  shipping  the 
same,  and  remain, —  Gentlemen,  your  most  obedient  Servants, 

"A.  &  J.  Bowker." 

"Messrs.  A.  &  J.  Bowker,  Lynn.  "Kirkaldy,  30th  Nov.,  1838. 

"Gentlemen, — We  are  favoured  with  yours  of  the  27th  current.  [537]  In  accept- 
ing of  your  offer  of  400  qrs.  barley,  on  the  24th  current,  we  detailed  word  for  word 
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of  your  offer  made  on  21st  current,  and  then  added,  'of  which  oflPer  we  accept;'  then 
we  merely  remark,  that  we  expect  you  will  send  us  fine  barley  and  full  weight.  We 
have  sold  the  cargo  to  go  to  Leven,  about  nine  miles  east  of  this  ;  and  we  request 
you  will  immediately  charter  a  vessel  for  that  port,  at  the  lowest  possible  freight,  and 
advise  before  sailing,  that  we  may  insure. — We  remain,  your  most  obedient  Servants, 

"EoBT.  Hutchison  &  Co." 

"Messrs.  Eobt.  Hutchison  &  Co.,  Kirkaldy.  "Lynn,  5th  Dec,  1838. 

"Gentlemen, — In  reply  to  your  favour  of  30th  ultimo,  we  refer  you  to  the  woids 
used  in  yours  of  the  24th,  in  answer  to  ours  of  the  21i3t,  'of  which  offer  we  accept, 
expecting  you  will  give  us  fine  barley  and  full  weight ; '  and  now  we  ask  you,  is  this 
in  accordance  with  our  offer'? — We  are.  Gentlemen,  vour  most  obedient  Servants, 

"  A.  &  J.  BOWKER." 

Evidence  was  given  at  the  trial  to  shew  that  the  phrases  "  good  "  barley  and  "  fine  " 
barley  were  terms  well  known  in  the  trade,  and  that  fine  barley  was  the  heavier. 
The  jury  at  first  found  a  verdict  for  the  plaintiffs  generally,  stating  their  opinion  to 
be,  that  "  the  difl'ereiice  was  in  weight,  and  that  barley  would  be  fine  and  good  at 
52  lbs.  per  bushel."  The  learned  Judge  asked  them  to  reconsider  their  verdict,  and 
answer  this  question,  whether  there  was  a  distinction  in  the  corn  trade  between  "  good  " 
and  "  fine  "  ?  and  they  then  found  that  there  was  a  difference  between  [538]  good  and 
fine,  but  that  the  parties  did  not  understand  each  other ;  and  they  returned  a  verdict 
for  the  plaintiffs,  damages  301.  Cresswell  having  on  a  former  day  obtained  a  riale  to 
shew  cause  why  this  verdict  should  not  be  set  aside,  and  a  nonsuit  entered. 

Sir  F.  Pollock  (W.  H.  Watson  with  him)  now  shewed  cause.  The  verdict  of  the 
jury  is  conclusive.  They  have  found  that  the  words  "  fine  "  and  "  good  "  were  phrases 
well  known  in  the  corn  trade  ;  and  therefore  the  letter  of  the  24th  of  November  was 
a  distinct  acceptance  of  the  defendants'  offer.  The  words  have  either  a  general  or  a 
technical  meaning.  It  was  found  that  the  word  "fine"  had  a  technical  meaning,  and 
the  obscurity  is  removed  by  the  verdict.  The  jury  thought  that  on  this  contract  there 
could  be  no  misunderstanding  amongst  merchants.  It  was  a  question  to  be  left  to  the 
jury,  what  was  the  meaning  of  the  word  "tine  "in  the  contract.  [Parke,  B.  You 
may  ask  the  jury  the  meaning  of  the  word  "fine"  in  a  mercantile  sense,  but  you 
cannot  go  further.  The  Court  is  to  say  what  is  the  meaning  of  the  contract,  and 
whether  there  has  been  an  acceptance  of  it.]  In  the  case  of  Dunkin  &  Another  v. 
Wilfm-d,  which  was  tried  before  Lord  EUenborough  at  the  Guildhall  sittings  in  the 
year  1814,  and  which  is  not  reported,  a  question  arose  similar  to  the  present.  That 
was  assumpsit  for  the  non-delivery  of  wheat.  The  first  letter  put  in  to  prove  the 
contract  was  from  the  defendants  to  the  plaintiffs,  dated  November  25,  1813,  in  which  he 
said,  "  I  will  now  ship  you  about  500  quarters  good  new  sound  red  wheat,  59  lbs.  at  66s. 
per  quarter."  To  which,  on  the  27th  November,  they  answered  as  follows  : — "  Your 
favour,  offering  us  a  cargo  of  wheat  at  66s.,  is  at  hand.  Y''our  price  exceeds  what  we 
are  buying  at  home,  which  of  course  prevents  our  accepting  it ;  but  as  we  are  [539] 
inclined  to  do  business  with  you,  we  hereby  ofier  you  56s.  per  quarter  for  500  quarters 
of  your  best  wheat,  to  weigh  not  less  than  60  lbs.  per  bushel."  To  which,  the 
defendant  replied,  on  the  30th  of  November,  "I  will  accept  your  offer  of  56s.  per 
quarter  for  about  500  tons  good  new  sound  red  wheat,  50  quarters  under  or  over,  as 
a  vessel  can  be  had,  60  lbs.  per  bushel,  overweight  paid  for,  underweight  made  up, 
and  not  to  weigh  less  than  59  lbs.  per  bushel."  The  language  of  those  letters  very 
much  resembles  the  present;  but  there  does  not  appear  to  have  been  any  evidence 
that  there  was  a  difference  in  meaning  between  "best  "and  "good."  Marryatt,  for  . 
the  defendant,  objected  that  there  was  no  complete  contract ;  but,  according  to  the 
note  of  Mr.  Taddy  on  his  brief.  Lord  EUenborough  left  it  thus  to  the  jury  : — "  The 
defendant  is  himself  the  best  judge  ;  he  has  put  his  own  construction  upon  the  contract. 
As  to  the  question  whether  the  letter  of  the  30th  of  November  is  an  acceptance  of  the 
offer  made  on  the  27th,  you  must  take  into  consideration  all  the  correspondence  from 
beginning  to  end.  The  first  letter  was  on  the  25th  of  November,  concerning  '  good 
new  sound  red  wheat : '  that  was  a  mere  ott'ei'.  The  term  best  wheat  does  not 
seem  to  introduce  a  new  quality.  The  question  is,  whether  the  letter  of  the  30th  is 
not  an  acceptance  of  the  offer  of  the  27th ;  there  is  in  the  letter  of  the  30th  the  new 
introduction  of  '  overweight  to  be  paid  for,  underweight  to  be  made  up,  &c.  ; '  but  it 
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is  for  j'ou  to  say  whether  it  was  a  new  proposal."  [F.orfl  Abinger,  C.  B.  If  there  is 
evidence  as  to  the  meaning  of  a  particular  word  in  a  contract,  and  the  jury  have  found 
its  particular  meaning,  is  the  Court  to  be  deprived  of  the  power  of  putting  a  con- 
struction on  the  contract?]  Though  the  jury  found  that  the  word  "tine"  had  a 
particular  meaning  in  the  trade,  they  have  also  found  that  it  was  not  applied  in  that 
particular  sense.  It  is  admitted  that  when  the  words  of  a  [540]  contract  are  clear 
and  unambiguous,  it  is  for  the  Court  to  put  a  construction  upon  it ;  but  where  the 
words  are  either  unintelligible,  or  have  both  a  popular  and  a  technical  meaning,  it  is 
for  the  jury  to  say  whether  the  words  were  used  in  their  technical  or  ordinary  sense. 
But,  .secondly,  if  it  is  for  the  Court  to  put  a  construction  on  this  contract,  there  is  no 
ambiguity  here.  The  plaintifl's  mean  to  say  that  the  article  will  be  fine  of  the  sort 
descrilied  ;  the  words  are — "expecting  you  will  give  us  fine  barley  and  full  weight;" 
which  means,  we  expect  you  will  send  us  good  barlcv,  which  shall  be  fine  and  of  full 
weight.  In  reading  this  contract,  it  cannot  be  said  that  a  distinction  was  intended 
between  good  and  fine.  The  letter  does  not  mean  to  say  fine  barley,  in  a  mercantile 
sense,  as  contradistinguished  from  good  barley. 

Cresswell  and  Greenwood,  contra,  weie  stopped  by  the  Court. 

Lord  Aeinger,  C.  B  It  appears  to  me  that  the  qiestion  as  to  the  interpretation 
of  this  contract  is  a  question  entirely  for  the  Court,  and  not  for  the  jury.  That  they 
should  ever  be  the  judges  on  such  a  matter  was  founded  on  this,  that  there  might  be 
technical  words  used  in  a  contract,  which  the  jury  might  understand,  and  the  Court 
might  not ;  but  it  would  be  contrary  to  all  practice  to  say,  after  the  terms  are  ex- 
plained to  the  satisfaction  of  the  Court,  that  the  jury  are  to  have  the  interpretation 
of  the  contract,  aTid  not  the  Court.  In  this  case,  if  thei-e  had  been  no  evidence  at  all 
of  the  distinction  between  good  and  fine,  I  should  have  done  precisely  as  Lord 
EUenborough  did  in  the  case  cited.  I  should  have  said,  "  There  is  a  distinction 
between  the  words  good  and  fine,  which  you,  gentlemen  of  the  jury,  may  understand  ; 
and  if  you  think  so  and  so,  then  there  is  a  contract  between  the  parties."  But 
though  [541]  the  jury  have  found  that  the  parties  did  not  mean  so,  they  have  found 
that  the  terms  were  quite  distinct, — that  good  barley  meant  one  thing,  and  fine  another. 
That  being  once  found,  is  it  to  be  said  good  is  fine,  and  tine  good,  according  to  their 
pleasure?  It  would  be  very  inconvenient  if  such  a  question  were  .allowed  to  be  left 
to  the  jury.  In  this  case,  if  they  had  said  they  were  satisfied  that  there  was  no 
difference  in  the  words,  I  should  then  have  directed  them  to  find  for  the  plaintifi's  ; 
but  they  told  me  they  were  of  opinion  that  there  was  a  diflerence  in  the  words,  but 
they  did  not  think  the  contract  should  be  interpreted  with  reference  to  that  distinction, 
as  the  parties  did  not  understand  each  other.  1  think  that  the}'  had  no  right  to 
assume  that. 

Then,  as  to  the  interpretation  of  the  contract,  I  do  not  mean  to  .say  what  the  real 
meaning  was,  but  I  am  quite  s.itisfied  that  had  the  action  been  the  other  way,  and 
these  defendants  had  been  plaintiffs  anil  the  plaintiff's  defendants,  the  plaintiff's  would 
not  have  lieen  slow  to  urge  that  they  never  meant  to  be  bound  but  for  fine  barley, 
and  they  might  have  said,  "This  good  barley  must  be  fine,  and  take  notice,  we  under- 
stand you  to  mean,  by  good  barley,  what  we  understand  to  be  tine  barley."  The 
meaning,  therefore,  being  left  ambiguous,  I  am  of  opinicHi  that  this  rule  ought  to  be 
made  absolute. 

Parkk,  B.  I  am  of  the  same  opinion.  It  was  for  the  plaintiffs  to  make  out  in 
this  action  that  there  was  a  contract  between  them  and  the  defendants,  both  agreeing 
in  the  same  subject.-mattor  of  contract;  the\'  were  to  make  out  that  they  assented  to 
the  pro])osal  of  the  defendants,  and  that  they  were  l)0und  l)y  it  as  well  as  the 
defendants.  A  letter  is  produced,  which  on  the  face  of  it  is  somewhat  ambiguous, 
but  further  anil)iguity  is  introduced  into  the  case  by  the  parol  evidence,  which  is 
admitted  for  the  purpose  [542]  of  shewing  there  are  two  descriptions  of  barlev  in  the 
same  market, — one  fine,  and  one  good.  The  law  I  take  t-o  be  this, — that  it  is  the  duty 
of  the  Court  to  construe  all  written  instruments  ;  if  there  are  peculiar  expressions 
used  in  it,  which  have,  in  particular  places  or  trades,  a  known  meaning  attached  to 
them,  it  is  for  the  jury  to  say  what  the  meaning  of  these  expressions  was,  liut  for  the 
Court  to  decide  what  the  meaning  of  the  contract  was.  It  was  right,  therefore,  to 
leave  it  to  the  jury  to  say  whether  there  was  a  peculiar  meain'ng  attached  to  the  word 
"fine,"  in  the  corn  market;  and  the  jury  having  found  what  it  was,  the  question, 
whether  there  was  a  complete  acceptance  by  the  written  documents,  is  a  question  for 
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the  Judge.  The  finding  of  the  jury  leaves  this  letter  ambiguous  in  its  terms.  The 
burthen  of  proof  that  the  contract  was  complete  lay  upon  the  plaintilTs ;  it  seems  to 
me  that  they  have  not  discharged  that  burthen,  and  therefore  ought  to  be  nonsuited. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  for  entering  a  nonsuit. 

ACKROYD  V.  Rkad.  Exch.  of  Pleas.  1839. — Where  a  plaintiff  refuses  to  accept  a 
sum  tendered  at  the  commencement  of  a  suit,  but  afterwards  takes  the  sum  out 
of  Court  when  paid  in  under  a  plea,  he  is  prima  facie  liable  to  pay  the  costs 
incurred  from  the  time  the  money  was  tendered  ;  but  this  is  open  to  explanation  : 
and  where,  in  an  action  of  assumpsit  by  landlord  against  tenant  to  recover 
unliquidated  damages  for  the  non-repair  of  the  premises,  it  was  shewn  that  at 
the  time  the  money  was  tendered  the  plaintiff  was  not  aware  of  the  amount  of  , 
damage  sustained,  nor  was  acquainted  with  it  until  after  plea  pleaded,  when, 
finding  the  difference  between  the  sum  tendered  and  the  amount  at  which  the 
injury  was  valued  so  trifling  as  not  to  be  worth  proceeding  for,  he  took  the 
money  out  of  Court ;  it  was  held  that  these  circumstances  were  sufficient  to  rebut 
the  inference  that  the  sum  tendered  was  refused  for  the  purpose  of  making  costs. 

[S.  C.  7  Dowl.  P.  C.  810;  3  Jur.  797.] 

This  was  an  action  of  assumpsit  by  landlord  against  tenant,  for  the  non-repair  of 
certain  premises  occupied  by  the  latter.  The  defendant,  on  the  23rd  of  February, 
after  the  declaration  had  been  delivered,  took  out  a  summons,  calling  upon  the  plaintiff 
to  shew  cause  why,  upon  pay-[543]-ment  of  the  sum  of  lUl,  into  Court,  with  costs,  all 
further  proceedings  should  not  be  stayed.  This  the  plaintiff's  attorney  refused  to 
accede  to,  and  indorsed  the  summons  accordingly.  The  parties  in  consequence  did 
not  go  before  a  Judge ;  but  the  defendant  paid  the  money  into  Court  under  the  usual 
plea.  On  the  17th  of  April,  the  plaintiff  took  the  money  out  of  Court,  and  served  an 
appointment  for  taxation.  The  Master,  on  taxation,  having  allowed  the  plaintiff  his 
full  costs.  Hoggins  obtained  a  rule  to  shew  cause  why  the  Master  should  not  review 
his  taxation,  and  disallow  the  costs  incurred  since  the  refusal  by  the  plaintiff's  attorney 
to  take  the  amount  tendered,  and  allow  the  same  in  the  defendant's  favour. 

Cresswell  shewed  cause  upon  the  affidavit  of  the  plaintifi''s  attorney,  which  stated 
that  he  was  only  the  London  agent,  and  not  the  attorney  in  the  cause  ;  that  the 
property  in  respect  of  which  the  action  was  brought,  was  situated  in  Yorkshire,  and 
that  his  reason  for  refusing  to  take  the  sum  tendered  on  the  •23rd  of  February  was, 
that  he  was  not  at  that  time  aware  of  the  amount  of  damage  sustained  by  the  plaintiff; 
but  that,  having  obtained  a  surveyor's  report  after  the  plea  had  been  pleaded,  and 
finding  the  damage  amounted  to  2.51.  only,  he  thought  it  more  advisable  to  take  the 
sum  tendered.  He  contended  that,  under  the  circumstances,  the  plaintiff's  attorney 
was  justified  in  i-efusing  to  accept  the  sum  tendered,  as  this  was  an  action  for 
unliquidated  damages,  and  the  amount  of  damage  had  not  then  been  ascertained. 

Hoggins,  in  support  of  the  rule.  This  case  falls  within  the  principle  of  the  decision 
in  James  v.  Raggett  (2  B.  &  Aid.  776  ;  1  Chit.  R.  4-tl).  There  an  action  was  brought 
for  two  separate  sums  of  money,  one  of  which  the  defendant  offered  to  pay,  with  all 
costs  [544]  to  that  time.  The  plaintitt's  attorney  refused  to  stay  the  proceedings  on 
those  terms,  and  the  defendant  paid  that  sum  into  Court;  and  the  plaintiff's  attorney, 
finding  that  he  could  not  support  the  action  for  the  other  part  of  his  demand,  took 
the  money  out  of  Court,  and  discontinued  the  action.  The  Court  allowed  the 
defendant  his  costs  from  the  date  of  his  offer  to  pay  the  sum  paid  into  Court,  and 
directed  that  the  same  should  be  set  off  against  the  plaintift"s  costs  previously  incurred. 
Hero  the  attorney  who  refused  the  tender  ought  to  have  communicated  to  the 
defendant  at  the  time  his  reason  for  so  doing,  and  asked  for  time  to  consider  and 
inquire  as  to  the  amount  of  damage  sustained.  Besides,  it  is  the  duty  of  a  plaintiff 
to  ascertain  the  amount  of  damage  before  he  commences  the  action. 

TyORD  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  attorney  has  accounted  for  his  refusal  to  take  the  defendant's  offer,  by  shewing 
that  he  did  not  know  the  amount  of  damage  at  that  time,  and  refused  to  take  it  on 
that  ground. 

Parke,  B.     The  foundation  of  the  rule  laid  down  in  Janies  v.  Raggett  is  this, — that 
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wherever  a  plaintiff  refuses  a  sum  of  money,  tendered  through  the  medium  of  a 
summons,  in  satisfaction  of  the  debt  for  which  the  action  is  brought,  and  afterwards 
takes  out  of  Court  the  same  sum,  when  paid  in  under  a  plea,  that  prima  facie  shews 
that  it  was  refused  vexatiousl}',  and  for  the  purpose  of  making  costs  ;  and  then  it  is 
reasonable  that  the  plaintiff  should  pay  the  costs  incurred  since  the  time  of  his  refusal. 
But  that  is  open  to  explanation  :  and  in  the  present  case,  which  is  an  action  brought 
to  recover  not  a  debt,  but  unliquidated  damages,  the  plaintiff  has  shewn,  as  a  reason 
for  his  refusal,  that  at  that  time  the  precise  amount  of  injury  done  had  not  been 
a-scertained,  and  was  not  so  until  after  the  defendant  had  [545]  pleaded,  and  that  he 
then  found  the  difference  between  the  two  sums  so  inconsiderable  as  not  to  be  worth 
proceeding  for.  The  piima  facie  case  is  therefore  answered. 
Kule  discharged. 

In  re  Lord  Cardross.  Exch.  of  Pleas.  18.39. — An  application  by  a  client  for  the 
delivery  of  his  attoiney's  bill  of  costs,  containing  taxable  items,  must  be  made  to 
a  court  in  which  some  of  the  business  was  done. — Where  an  attorney,  for  the 
purpose  of  securing  payment  of  a  balance  due  to  him  from  a  client,  effected  a 
policy  of  insurance  on  the  life  of  the  client,  and  chai'ged  the  premiums  to  him, 
and  on  the  client's  death  received  the  amount  of  the  policy  :  the  Court  refused 
to  interfere  summarily  to  compel  the  attorney  to  account  with  the  administrator 
of  the  client,  and  deliver  up  the  policy. 

[S.  C.  7  Dowl.  P.  C.  861  ;  9  L.  J.  Ex.  36.] 

This  was  a  mile  calling  on  Messrs.  Hodgson  and  Burton,  the  attornies  of  the  late 
I.ord  Cardross,  to  shew  cause  why  they  should  not  deliver  to  his  administrators  their 
bill  of  costs  in  all  matters  in  which  they  had  been  concerned  for  him,  and  why  they 
should  not  give  credit  for  all  sums  of  money  received  on  his  account,  and  on  payment 
of  the  balance  found  to  be  due  deliver  up  a  certain  policy  of  insurance  effected  on  the 
life  of  Lord  Cardros--;.  It  appeared  from  the  attidavits,  that  Messrs.  Hodgson  and 
Burton  had  acted  as  solicitoi's  for  Lord  Canlross  during  the  j'ear  1831  and  the  three 
following  years.  He  had  given  them  on  account  certain  bills,  drawn  upon  a  third 
party,  some  of  which  only  were  paid  ;  and  there  remained  due  to  them,  at  the  time 
of  the  death  of  Lord  Cardross,  a  balance  of  between  2001.  and  3001.  Messrs.  H.  and 
B.,  as  security  for  their  claim,  and  with  the  consent  of  Lord  Cardross,  effected  a  policy 
of  insura!ice  on  his  life,  the  premiums  on  which  were  paid  by  them,  but  charged  to 
Lord  Cardross.  On  the  death  of  Lord  Cardross,  in  183G,  Messrs.  H.  and  B.  received 
the  amount  of  the  policy.  None  of  the  business  was  done  in  this  Court,  but  there 
were  claims  for  business  done  in  the  Palace  Court,  in  suits  removed  to  the  Queen's 
Bench. 

Erie  shewed  cause.  The  affidavit  on  which  this  rule  was  obtained  is  bad,  not 
being  intitled  in  any  cause.  A  party  has  no  right  to  come  to  the  Court  without 
intitliiig  his  affidavit  in  some  cause,  indly,  if  there  be  any  taxable  items  in  this  bill, 
the  application  should  be  made  to  the  [546]  Court  in  which  the  business  was  done. 
None  of  the  business  having  been  done  in  this  Court,  it  has  no  jurisdiction  to  order 
the  delivery  of  a  bill. 

Kelly,  in  support  of  the  rule  It  is  no  answer  to  say  that  the  business  was  done 
in  another  Court.  These  persons  are  attornies  of  this  Court,  which  has  therefore 
jurisdiction  over  them  as  its  own  officers,  and  will  compel  them  to  do  that  which  they 
ought  to  do.  They  have  received  the  money  on  this  policy  of  insurance,  and  are 
compellable  to  account  for  the  balance  after  satisfying  their  claim.  [Parke,  B.  No 
doubt  they  are,  in  an  action  for  money  had  and  received  :  but  this  application  must 
be  made  to  .some  Court  in  which  some  of  the  business  was  done.]  If  the  Court  has 
power  to  interfere  summarily,  it  ought  to  do  .so,  and  spare  the  personal  repiescntatives 
of  Lord  Cardross  the  expense  and  trouble  of  an  action.  In  re  Aitkin  (4  B.  &  Aid.  47) 
is  an  authority  to  shew  that  the  Court  may  interfere.  There  AI)bott,  C.  J.,  says, 
"  The  ((ucstiou  in  this  case  is,  whether  this  Court  will  compel  an  attorney  to  do  that 
which  in  justice  he  ought  to  dol  Now  tiie  rule  by  which  the  Court  are  to  be 
governed,  in  exercising  this  summary  jurisdiction  over  its  otticers,  seems  to  me  to  be 
this :  where  an  attorney  is  employed  in  a  matter  wholly  unconnected  with  his  profes- 
sional character,  the  Court  will  not  interfere  in  a  summary  way  to  compel  him  to 
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execute  fnithfullj'  the  trust  reposed  in  him  ;  but  when  the  employment  is  so  connected 
with  his  professional  character  as  to  afford  a  presumption  that  his  character  formed 
the  ground  of  his  employment  by  the  client,  there  the  Court  will  exercise  this  jurisdic- 
tion :  and  the  case  where  the  Court  compelled  the  attorney  to  deliver  over  deeds 
placed  in  his  hands  for  the  purpose  of  making  a  conveyance,  proceeds  upon  this 
ground  ;  for  inasmuch  as  a  conveyance  requires  knowledge  [547]  of  law,  the  trust  is 
reposed  by  the  client  in  the  party  in  respect  of  his  being  an  attorney.'  In  this  case 
no  part  of  the  business  was  done  in  the  Court  of  Queen's  Bench,  still  that  Court 
compelled  the  delivery  of  a  bill  of  costs. 

Parke,  B.  This  rule  must  be  discharged.  With  respect  to  calling  on  an  attorney 
to  deliver  his  bill  for  the  purpose  of  taxation,  the  Courts  have  jurisdiction  for  that 
purpose  only  when  an  action  has  been  brought  i  n  the  bill,  or,  inider  the  stat.  2  Geo.  2, 
c  23,  s  23,  when  the  greater  part  of  the  business  was  done  in  the  Court  to  which 
the  application  is  made.  The  Courts  have,  by  construction,  limited  the  qualification 
imposed  by  the  statute,  and  now  hold,  that  if  any  part  of  the  business  were  done  in 
the  Court  to  which  the  client  applies,  it  will  suffice.  But  it  is  imperatively  recjuisite 
that  .some  portion  of  it  be  done  there,  and  the  affidavit  upon  which  such  application 
is  founded  must  be  entitled  in  the  Court.  Now,  here  there  is  no  business  done  in 
this  Court.  The  next  question  is,  have  we  the  power  to  grant  this  application,  by 
virtue  of  the  general  jurisdiction  of  the  Courts  over  their  officers?  The  rule  is  that 
laid  down  In  re  Aitkm,  that  where  an  attorney  is  employed  in  preparing  deeds  or  con- 
veyances, or  any  other  business  properly  belonging  to  the  profession  of  the  law, 
the  obligation  to  discharge  which  faithfully  arises  out  of  the  duty  imposed  on  him  in 
that  character,  and  he  receives  money  in  that  capacity,  he  must  account  with  his 
principal  for  it.  The  only  foundation  of  a  claim  in  the  present  case  is,  that  there  is 
a  policy  of  insurance  remaining  in  the  hands  of  these  attornies.  But  when  called  on 
to  account,  they  den}'  that  Lord  Cardross  or  his  administrators  have  any  intei'est  in 
it,  as  it  was  originally  given  to  them  for  their  own  protection  and  benefit,  although 
they  afterwards  attempted  to  charge  Lord  Cai-dross  with  the  premium.  But,  suppose 
it  even  did  belong  to  Lord  Cardross,  are  the  parties  to  be  called  on  to  give  an  account, 
[548j  merely  because  he  gives  a  security?  Such  a  position  would  go  far  beyond  the 
case  of  In  re  Aitkin.  On  this  conti'ary,  there  is  a  case  of  Ex  parte  Schwalhanker 
(1  Dowl.  F.  C.  182),  where  Patteson,  J.,  lefused  to  call  upon  an  attorney  to  account 
with  a  party  for  whom  he  had  discounted  bills,  and  refused  to  give  an  account  of  the 
balance. 

The  rest  of  the  Court  concurred. 

Rule  dischaiged  with  costs. 

Ward  v.  Thomas  Byrne  and  Hannah  Byrne.  Exch.  of  Pleas.  1839. — The 
defendant  gave  a  bond  to  the  plaintiff',  (a  coal  merchant  in  London),  by  which, 
after  reciting  that  the  plaintiff,  at  the  request  of  the  defendant,  had  received  and 
taken  the  defendant  into  his  service  in  the  capacity  of  town-traveller  and 
collecting-clerk,  it  was  conditioned  (inter  alia)  that  the  defendant  should  not, 
within  two  years  after  leaving  the  plaintiff's  service,  solicit  or  sell  to  any  customers 
of  the  plaintiff;  that  he  should  not  follow  or  be  employed  in  the  business  of  a 
coal  merchant  for  nine  months  after  he  should  have  left  the  employment  of  the 
plaintiff;  and  that  he  should  not  leave  his  employment  without  giving  a  month's 
notice : — Held,  (Lord  Abinger,  C.  B.  dissentiente),  that  this  condition  prevented 
the  defendant  from  setting  up  in  business  as  a  coal  merchant  on  his  own  account, 
or  being  employed  in  that  business  by  another  person  for  the  time  limited. — 
Held,  also,  on  motion  in  arrest  of  judgment,  that  the  bond  was  void,  on  the 
ground  that  this  was  a  restraint  of  trade  unlimited  in  point  of  space. 

[S.  C.  9  L.  J.  Ex.  14  ;  3  Jur.  1175.  Followed,  Nevanas  v.  Walker,  [1914],  1  Ch.  413. 
Distinguished,  Underwood  v.  Barker,  [1899]  1  Ch.  300.  Referred  to,  Allsopp  v. 
Wheatcrofl,  1872,  L.  R.  15  Eq.  64;  Uousilhn  v.  lioudllan,  1880,  14  Ch.  D.  363;  Hill 
V.  HiU,  1887,  55  L.  T.  771;  Danes  v.  Davies,  1SS7,  36  Ch.  D.  367;  Badische 
Anilin  und  Soda  Fabrik  v.  Scliott,  Segner  and  Company,  [1892]  3  Ch.  447;  Maxim- 
Nm-denfeldt  Company  v.  Nm-denfeldl,  [1893]  1  Ch.  630  ;  [1894]  A.  C.  535.]' 

Debt  on  bond.     The  defendants  pleaded,  setting  out  the  bond  and  condition  on 
oyer.     The  condition  recited,  "that  the  plaintiff',  at  the  request  of  the  defendants,  had 
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received  and  taken  the  defendant,  Thomas  Byrne,  into  his  service,  and  did  intend  to 
keep  and  employ  him,  the  said  Thomas  Byrne,  in  the  capacity  of  a  town-traveller  and 
colleoting  clerk,  or  otherwise,  as  the  said  William  Ward  should  think  tit ; "  and  it 
eonUiined  the  following,  amongst  other  stipulations: — "And  also,  if  the  said  Thomas 
Byrne  shall  not,  at  any  time  within  two  years  after  leaving  the  service  of  the  said 
W.  Ward,  his  executors  or  administrators,  either  by  himself  separately,  or  in  conjunc- 
tion with  or  through  the  medium  of  any  person  or  persons  whomsoever,  solicit  or 
sell  to  any  customer  or  customers  of  him  the  said  W.  \\  ard,  with  whom  the  said 
W.  Ward  hath  at  any  time  done  business,  for  the  sale  of  any  goods,  wares,  or 
merchandize,  or  otherwise,  or  influence  or  apply  to,  or  in  any  way  interfere  with, 
or  allow  his  name  to  be  used  in  order  to  influence,  [549]  or  to  cause  application 
to  be  made  to,  any  customer  or  customers  aforesaid,  or  endeavour  to  inHuence,  either 
by  himself  separately,  or  in  conjunction  with  or  through  the  medium  of  any  person 
or  persons  whomsoever,  or  in  any  way  interfere  with,  any  customer  or  customers 
aforesaid  for  any  purpose  whatever ;  and  also  if  the  said  Thomas  Byrne  shall  not 
follow  or  be  employed  in  the  said  business  of  a  coal  merchant,  either  directl}'  or 
indirectly,  for  the  space  of  nine  months  after  he  the  said  Thomas  Byrne  shall  have 
left  the  employment  of  the  said  W.  Ward  ;  and  also  if  the  said  Thomas  Byrne  shall 
not  leave  the  employment  of  the  said  W.  Ward,  his  executors  or  administrators, 
without  giving  him  or  them  one  month's  notice  of  his  intention  so  to  do,"  &c.  &c. 
The  plea  then  averred  performance  generally  of  the  above  conditions. 

The  replication  assigned  breaches  of  all  the  conditions  in  the  bond  ;  but  as  all 
the  issues,  except  the  last,  were  found  for  the  defendants,  it  is  not  material  to 
state  them. 

As  to  the  last  part  of  the  conditioa,  the  plaintiff  assigned  the  following  breach  : — 
That  the  said  Thomas  Byrne,  within  the  space  of  nine  months  after  he  left  the  employ- 
ment of  the  said  plaintiff  as  aforesaid,  to  wit,  on  &c.,  and  on  divers  other  days  and 
times  afterwards,  and  before  the  commencement  of  this  sut,  did  follow  and  was 
employed  in  the  said  business  of  a  coal  merchant,  directly  and  indirectly,  contrary 
to  the  said  condition,  &c 

The  rejoinder  traversed  the  allegations  in  the  replication,  whereupon  issue  was 
joined. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  last  Hilary 
Term,  it  was  proved  that  after  Byrne  had  left  the  employment  of  the  plaintiff,  in 
August,  ISSb,  he  went  into  the  service  of  the  Protector  Coal  Company,  in  the  situation 
of  clerk.  The  Lord  Chief  Baron,  being  of  opiiiion  that  the  condition  did  not  apply 
to  the  defendant's  being  employed  in  the  situation  of  a  clerk,  but  only  to  his  being 
employed  in  the  business  of  a  coal  [550]  merchant  on  his  own  account,  nonsuited  the 
plaintiH',  but  gave  him  liljerty  to  move  to  set  that  nonsuit  aside,  and  enter  a  verdict 
with  nominal  damages.     Miller,  iu  Easter  Term  last,  obtained  a  rule  accordingly. 

Kelly  and  Addison  shewed  cause  in  Trinity  Term.  The  learned  Judge  was  right 
in  the  opinion  he  expressed  at  the  trial ;  fot'  the  condition  does  not  mean  that  Thomas 
Byrne  shall  not  be  employed  as  a  clerk,  but  only  that  he  shall  not  carry  on  the  business 
of  a  coal  merchant  on  his  own  account,  so  as  to  interfere  with  the  business  of  the 
plaintiff.  In  the  former  part  of  the  condition,  where  the  situation  of  clerk  is  mentioned, 
the  word  "clerk"  is  used;  and  if  it  had  been  intended  that  the  party  should  not 
accept  the  situation  of  clerk  or  town-traveller  to  any  other  person,  it  would  have  been 
very  easy  to  have  used  those  words  again.  The  condition  cannot  be  taken  to  import 
that  which  would  deprive  the  party  of  the  means  of  getting  his  livelihood,  and  would 
at  the  same  time  be  totally  unnecessary  for  the  protection  of  the  plaintiff.  The  Court 
must  put  such  a  construction  on  the  instrument,  if  possible,  as  will  render  it  legal, 
ut  res  magis  valeat  quam  pereat ;  but  if  the  construction  contended  for  on  the  other 
side  be  put  upon  it,  the  condition  will  be  illegal,  as  being  in  restraint  of  trade  :  Jlikk- 
codi  v.  Coker  (G  Ad.  &  Ell.  438,  14  46  ;  Nev.  &  P.  796,  »04).  There  Tindal,  C.  J.,  in 
delivering  the  judgment  of  the  Court  on  a  writ  of  error  in  the  Exchequer  Chamber, 
says ;  "  We  agree  in  the  general  principle  adopted  by  the  Court  below,  that  where 
the  restraint  of  a  party  from  carrying  on  a  trade  is  larger  and  wider  than  the  protection 
of  the  party,  with  whom  the  contract  is  made,  can  possibly  require,  such  restraint 
must  be  considered  as  unreasonable  in  law,  and  the  contract  which  would  enforce  it 
must  be  therefore  void."  That  is  precisely  applicable  to  the  present  case.  Besides, 
the  words,  "  If  the  .said  T.  Byrne  shidl  not  [531]  follow  or  be  employed  iu  the  said 

Ex.  Div.  va.— »* 
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business  of  a  coal  merchant,  either  directly  or  indirectly,"  have  an  obvious  meaning, 
as  applied  to  a  man  carrying  on  trade,  either  in  his  own  name,  or  under  the  name  of 
another  person ;  but  they  could  not  be  properly  applicable  to  his  doing  so  as 
a  clerk. 

Erie  and  Miller,  contnY.  For  the  purpose  of  construing  this  condition,  the  Court 
are  to  look  to  the  intention  and  circumstances  of  the  parties.  The  meaning  of  the 
clause  is  this: — The  pkintifl' says,  "As  you,  the  defendant,  have  acquired  a  knowledge 
of  my  trade,  you  shall  not  be  employed  in  the  business  of  a  coal  merchant,  so  as  to 
make  that  knowledge  available  to  any  other  person  but  me,  for  the  space  of  nine 
months  after  leaving  my  employment."  In  that  there  is  nothing  either  unreasonable 
or  oppressive.  If  it  had  been  meant  to  restrain  the  defendant  onlj'  from  being 
employed  as  a  coal  merchant,  nothing  could  have  been  easier  for  the  parties  than  to 
have  adopted  those  words. 

Lord  Abinger,  C.  B.  I  have  not  been  able  to  change  the  opinion  which  I  formed 
at  Nisi  Prius.  The  question  is,  how  we  are  to  construe  the  words,  "  Follow  or  be 
employed  in  the  said  business  of  a  coal  merchant?"  Now  in  order  to  support  this 
rule,  and  to  find  the  verdict  on  that  issue  for  the  plaintift",  his  counsel  construe  these 
words  as  if  they  were — "Follow  the  said  business  of  a  coal  merchant,  or  be  employed 
by  any  person  who  follows  the  business  of  a  coal  merchant ; "  that  is  to  say,  they 
introduce  other  words  in  order  to  force  the  construction  against  the  natural  import 
of  the  clause,  and  for  the  purpose  of  limiting  and  restraining  the  defendant's  means 
of  gaining  his  livelihood.  It  appears  to  me  that  the  language  of  the  condition  ought 
to  be  construed  strictly,  and  that  we  ought  not  to  introduce  atiy  words  in  order  to 
carry  it  further.  It  is  said,  on  the  other  hand,  that  the  words  "follow"  and  "be 
employed"  must  be  construed  in  a  different  sense,  be-[552]-cause  they  follow  each 
other.  To  see  whether  that  be  a  sound  observation,  we  maj'  refer  to  the  language 
of  the  instrument  in  other  parts  of  it.  It  begins  In'  stating,  "  Whereas  the  above-named 
William  Ward,  at  the  request  of  the  above  bounden  Thomas  Byrne  and  Hannah  Byrne, 
hath  received  and  taken  the  above  bounden  Thomas  Byrne  into  his  service : " — Is 
received  different  from  taken,  or  are  the  words  used  synonymously  1 — "And  doth 
intend  to  keep  and  employ  him,  the  said  Thomas  Byrne,  in  the  capacity  of  a  town- 
traveller  and  collecting  clerk  or  otherwise,  as  he  the  .said  William  Ward  shall  think 
fit."  Is  the  word  "employ  "  there  used  in  a  different  sense  from  "keep  ?"  It  appears 
to  me  that  they  are  synonymous.  And  again,  "  80  long  as  he  the  said  Thomas  Byrne 
shall  continue  and  be  employed  in  the  service  of  the  said  William  Ward;" — are  the 
words  "  continue  "  and  "  be  employed  in  "  used  necessarily  I  I  have  taken  these  three 
instances,  and  there  are  some  others  that  occur  of  the  same  sort ;  and  if  they  are  in 
a  sense  unnecessary,  and  purely  synonymous,  why  are  we  to  suppose  the  framer  of 
this  instrument  used  the  word  "  employed  "  in  the  latter  part  of  the  instrument  in 
a  more  comprehensive  sense  than  he  did  in  the  former?  [His  Lordship  here  read 
the  clause  in  question.]  It  is  contended  that  the  word  "  employ  "  must  be  construed 
in  a  different  sense  to  the  word  "  follow,"  because  they  are  found  in  the  same  sentence  ; 
but  that  is  an  argument  I  cannot  accede  to. 

Parke,  B.  When  this  case  was  first  before  the  Court,  I  was  strongly  inclined 
to  think  that  the  view  taken  by  my  Lord  Chief  Baron  was  right,  but  on  hearing  the 
argument  my  mind  has  come  to  a  diflerent  conclusion.  A  great  deal  of  difficulty  as 
to  the  construction  certainly  arises  on  the  use  of  the  words  "  follow "  and  "  be 
employed  ;"  but  looking  at  the  concluding  words  of  the  condition,  and  taking  it  all 
together,  I  have  no  doubt  the  intention  of  the  parties  was  that  the  defendant  should 
not  follow  on  his  own  account  [553]  the  business  of  a  coal  merchant,  or  be  employed 
by  another  as  such  ;  and  that,  I  think,  is  the  true  construction  of  this  bond.  No 
doubt  there  are  tautological  expressions  used,  but  at  the  same  time,  if  a  different 
meaning  can  be  given  to  them  without  doing  violence  to  the  sense,  and  if  the  contract 
would  .seem  to  import  that  such  was  the  intention  of  the  parties,  we  must  give  them 
a  diflerent  meaning.  Now  this  condition  in  the  first  place  recites,  that  W'illiam  Ward, 
at  the  request  of  Thomas  Byrne  as  principal,  and  Haiuiah  Byine  as  his  surety,  had 
taken  the  said  Thomas  Byrne  into  his  employ  in  the  capacity  of  traveller  and  collecting 
clerk  ;  and  the  condition  is,  that,  as  long  as  he  shall  continue  and  be  employed  in  the 
service  of  the  said  William  Ward,  he  shall  honestly  discharge  his  duties :  and  then 
comes  the  provision  in  question.  Now  the  plaintiff  might  reasonably  be  desirous  not 
only  of  guarding  against  the  defendant's  settiTig  up  on  his  own  account,  but  it  is  also 
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reasonable  to  suppose  that  he  would  be  anxious  to  prevent  the  possibility  of  any 
customer  being  cairied  away  by  their  good  will  to  the  clerk  or  traveller,  who  of 
necessity  comes  most  in  contact  with  the  customers  ;  and  therefore  the  plaintiti'  might 
wish  to  prevent  his  going  into  the  service  of  any  other  coal  merchant,  because  the 
customers  might  follow  him  ;  the  condition  therefore  provides  that  the  defendant 
"shall  not  solicit  or  sell  to  any  customer  of  the  plaintifi,"  and  also  that  "he  shall  not 
follow  or  be  employed  in  the  said  business  of  a  coal  merchant,  either  directly  or 
indirectly,  for  the  space  of  nine  months  after  he  the  said  Thomas  Byrne  shall  have  loft 
the  employment  of  the  said  William  Ward  :  and  also  the  said  Thomas  Jiynie  shall 
not  leave  the  employment  of  the  said  William  Ward,  his  executors  and  administrators, 
without  giving  them  one  month's  notice."  Where  we  find  the  word  "employed" 
closely  connected  with  the  word  "employment,"  we  must  understand  it  to  be  in  the 
same  sense  ;  therefore  he  is  not  to  be  employed  in  the  business  of  a  coal  merchant 
after  he  has  left  the  emplo3'-[554]  raent  of  the  plaintilf.  I  own  it  appears  to  me  that 
the  word  may  well  be  understood  in  the  same  sense  in  both  clauses,  especially  if  we 
look  to  the  object  the  plaintifi'  had  in  view,  namely,  preventing  his  trade  from  being 
interfered  with  in  any  way  ;  and  it  seems  to  me  that  the  true  construction  of  this  part 
of  the  instrument  is  to  prevent  Byrne  from  either  following  the  business  of  a  coal 
merchant  on  his  own  ;iccount,  or  being  employed  in  the  business  of  a  coal  merchant  by 
another.  That  being  so,  I  am  of  opinion  that  the  verdict  must  be  entered  for  the 
plaintifi',  with  one  shilling  damages. 

GuKNKY,  B.  1  ha\e  no  doubt  what  the  intention  of  these  parties  was,  but  I  have 
entertained  some  doubt  whether  their  intention  is  suthciently  expressed  ;  but  on  the 
whole,  I  think  the  words  "  shall  not  follow  or  be  emploj'ed  in  the  business  of  a  coal 
merchant,"  prohibited  the  defendant  from  being  the  clerk  of  another  who  is  in  the 
trade  and  business  of  a  coal  merchant.  The  object  was  to  prevent  the  defendant  from 
interfering  with  the  plaintiH's  business, — the  customers  knowing  him, — either  by 
soliciting,  selling,  setting  up  on  his  own  account,  or  being  employed  by  another,  for 
that  is,  and  may  fairly  be  construed  to  be,  within  the  mi.schief  it  was  intended  to 
prevent.  I  therefore  think  that  the  construction  sought  to  be  put  upon  this  condition 
by  the  plaintifi'  is  the  right  one,  and  that  consequently  the  verdict  must  be  entered 
for  the  plaintifi'  with  one  shilling  damages. 

Maule,  B.  The  defendants  construction  would  lead  to  this  consequence,  that 
Byrne  might  he  employed,  supposing  he  were  not  employed  on  his  own  account,  as 
the  manager  and  conductor  of  a  similar  establishment,  which  clearly  would  be  within 
the  mischief  which  the  parties  must  have  intended  to  prohibit;  for  it  would  enable 
him  materially  [555]  to  interfere  with  the  business  of  his  old  master.  1  think, 
therefore,  there  ought  to  be  a  verdict  for  the  plaintiff". 

Kule  absolute. 

The  verdict  having  accordingly  been  entered  for  the  plaintiti,  Kelly  moved  for 
and  obtiiined  a  rule  to  shew  cause  why  the  judgment  should  not  be  arrested,  on  the 
ground  that  the  agreement  declared  on  was  void  in  law,  as  being  in  restraint  of  trade. 
Against  this  rule 

P^rle  and  Miller  now  shewed  cause.  The  geneial  proposition  of  law  is,  that  an 
absolute  and  uiiqualitied  contiact  in  lestiaint  of  trade  is  void.  But  if  the  restraint  be 
limited  and  reasonable  in  respect  of  the  nuitual  inteicsts  of  the  parties,  it  may  be 
supported.  And  since  the  decision  of  the  Court  of  K.\chequer  Chamber  in  Hilclirock 
V.  i'oker  (()  Ad.  »t  E.  4.'?f<,  446),  it  is  clear  that  the  Courts  will  not  consider  the 
adequacy  of  the  consideration  for  such  a  contract.  If  there  be  a  valid  consideration 
in  point  of  law,  and  the  restiaint  be  limited  cither  in  space  or  in  time,  tiiey  will 
support  the  contract.  This  is  indeed  a  much  narrower  restraint  than  in  some  of  the 
cases.  In  Hikhcock  v.  Coker  the  agreement  was,  that  the  defendant  should  not  at  any 
time  thereafter  carry  on  the  business  of  a  druggist  in  the  town  of  Taunton,  or  within 
three  miles  thereof ;  it  was  therefore  altogether  unlimited  as  to  time,  and  limited  only 
in  space.  In  IVkkens  v.  Evans  (3  Y.  &  J.  318),  the  parties  mutually  agreed,  during 
their  respective  lives,  to  abstain  from  interfering  with  each  other  in  large  districts 
of  England,  and  the  contract  was  supported.  In  Huun  v.  Guy  (4  East,  190),  the 
restriction  of  an  attorney's  practice  in  London,  and  150  miles  round  it,  was  held  valid. 
In  Hoiiur  V.  Afliford  (3  Bing.  322  ;  11  Moore,  91),  the  defendant  agreed  not  [556]  to 
work  for,  or  V)C  employed  (as  a  .saddler'.s  ironmonger)  by,  any  other  per.son  lluui  the 
plaintiff,  for  the  term  of  fourteen  years.      I'here  the  restraint  of  trade  was  limited  as 
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to  time  only  ;  yet  it  was  supported.  Davis  v.  Mason  (5  T.  K.  US)  is  a  similar  case. 
In  Uunlock  v.  Blacklowe  (3  Saund.  156),  there  was  no  specification  of  any  limit,  either 
of  time  or  space,  but  only  a  restriction  as  to  a  particular  class  of  customers.  In 
Chesman  v.  Nainby  (1  Bro.  P.  C.  234  ;  S.  C.  in  K.  B.,  2  Lord  Raym.  1456  ;  2  Str.  739), 
the  restraint  was  extended  even  beyond  the  life  of  the  party  for  whose  benefit  it  was 
imposed,  being  applied  to  any  house  that  she,  her  executors,  or  administrators,  should 
remove  to  in  order  to  carry  on  the  trade.  There  the  restriction  was  (as  is  stated  by 
Tindal,  C.  J.,  in  Hitchcock  v.  (Joker  (6  Ad.  &  E.  456))  obviously  indefinite  in  point  of 
time  ;  yet  it  was  held  valid.  These  authorities  all  tend  to  shew  that  it  is  not  necessary 
that  there  should  be  any  particular  species  of  limitation  upon  the  absolute  restraint, 
in  order  to  support  the  contract.  In  The  Gunmakera'  C<mpiintj  v.  Fell  (^Villes,  388), 
the  rule  of  law  is  thus  stated  : — "  1  he  general  rule  is,  that  all  restraints  of  trade 
(which  the  law  so  much  favours),  if  nothing  more  appear,  are  bad.  .  .  .  But  to  this 
general  rule  there  are  some  exceptions  :  as,  first,  that  the  restraint  be  only  particular 
in  respect  to  the  time  or  place,  and  there  be  a  good  consideration  given  to  the  person 
restrained  ;  a  contract  or  agreement,  upon  such  consideration,  restraining  a  particular 
person,  may  be  good  and  valid  in  law,  notwithstanding  the  general  rule."  Bryson  v. 
Whiiehrad  (1  Sim.  &  Stu.  74)  appears  to  be  directly  in  point  for  the  plaintift".  There 
the  Court  decreed  specific  performance  of  an  agreement  for  the  sale  of  a  secret  in  the 
dyeing  trade,  although  one  of  the  stipulations  was  that  the  plaintift"  should  not  himself 
engage  in  the  business  of  a  dyer  for  twenty  years.  [557]  [Parke,  B.  It  appears 
from  the  report  that  a  limit  of  space  was  introduced  into  the  agreement,  and  that  the 
decree  so  modified  was  with  the  consent  of  both  parties.]  In  Gale  v.  Reed  (8  East,  80), 
the  party  covenanted  not  to  carry  on  the  business  of  a  rope-maker  during  his  life, 
except  on  government  contracts,  and  that  he  should  during  his  life  exclusively  employ 
the  plaintifl's,  and  no  other  person,  to  make  all  the  cordage  ordered  of  him.  [Lord 
Abinger,  C.  B.  There  the  prohibition  clearly  was  not  absolute,  because  the  party 
was  allowed  to  have  a  certain  class  of  customers.]  The  public  generally  would  be 
deprived  of  the  benefit  of  his  exertions  in  the  way  of  trade.  On  these  authorities,  it 
is  submitted  that  the  contract  in  this  case  was  valid,  being  limited  in  point  of  time, 
though  not  of  space.  It  is  impossible  for  the  Court  to  enter  into  calculations  as  to 
the  reasonableness  of  such  a  restriction,  in  the  case  of  an  extensive  coal  merchant 
trading  throughout  the  kingdom;  it  is  obvious  that,  if  it  cannot  l)e  enforced,  the 
defendant  may  most  materially  interfere  with  his  master's  connexions  in  disUmt  parts 
of  the  kingdom.  [Parke,  B.  You  have  not  referred  to  the  Year  Book,  2  Hen.  5, 
pi.  26.  There  a  bond  not  to  carry  on  the  trade  of  a  dyer  for  half  a  year  was  held 
void.]  (h) 

Addison,  contrk.  The  principle  of  law  applicable  to  this  question  is  clearly  laid 
down  in  Mitchel  v.  Reynolds  (1  P.  Wms.  181),  and  in  Hiklwock  v.  Coker,  viz.  that  where 
the  restraint  of  a  [558]  party  from  carrying  on  a  trade  is  larger  and  wider  than  the 
protection  of  the  party  with  whom  it  is  made  can  possibly  require,  such  restraint 
must  be  considered  unreasonable  in  law,  and  the  contract  which  would  enforce  it  must 
be  void.  Here  there  is  a  general  and  unqualified  prohibition  of  the  defendant's 
employment,  either  as  principal  or  servant,  throughout  the  kingdom,  for  the  term  of 
nine  months.  Could  that  be  necessary  for  the  protection  of  the  plaintiff's  trading 
in  the  boiough  of  South wark?  There  is  no  case  which  has  gone  the  length  of  the 
present.  In  IVickenf  v.  Evans,  there  was  merely  a  division  of  the  district  before 
common  to  all  the  parties,  for  the  mutual  benefit  and  protection  of  each  other.  In 
Bwi-n  V.  Guy  the  restraint  was  within  a  range  in  which  the  clients  of  an  attorney 
might  well  be  supposed  to  live.  In  Homer  v.  Ashford,  the  covenant  was,  not  to  work 
for  other  persons  while  the  party  was  in  the  service  of  the  plaintiffs  — a  perfectly 
reasonable  restriction.     So  in  Hunhcke  v.  Blacklou-e,  the  restriction  was  merely  from 

(b)  "Det  fuit  port  sur  un  obligation  p.  un  John  Dier,  ou  le  def.  alleage  per  Lod. 
per  certain  indenture  quil  niest  avant,  et  sur'  condition  q.  si  le  def.  ne  usent  my  son 
art  de  Dier's  craft  dems  le  ville  ou  le  pi.'  etc  ,  p.  certain  temps,  s.  p.  demy  an,  q. 
I'obligation  perdra  sa  force ;  et  dit  q.  ne  usist  my  son  art  de  Dier's  craft  en  le  temps 
limit,  quil  matr  il  voile  averrer,  et  ddom'  judgmens  si  action,  &c.  Hull : — A  ma 
intent  vous  purr-es  aver  demur  re  sur  luy,  q.  I'obligation  est  voide,  eo  q.  le  condition 
encount'  common  ley ;  et  per  Dieu  si  le  pi'  fuit  icy,  il  irr-a  al  prison,  tanq.  il  ust  fait 
fine  au  rov." 


il 
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an  interference  with  the  customers  of  the  plaintiff.  As  to  the  case  of  Brijaon  v. 
Whitehead,  the  agreement  actually  enforcerl  was  not  that  which  was  originally  sought 
to  be  enforced  ;  and  it  was  not  decided  that  the  original  agreement  was  valid.  In 
Gale  V.  Reeil,  so  far  from  there  being  any  absolute  restraint  on  the  covenantor,  he  was 
to  be  allowed  a  commission  on  all  the  goods  which  the  plaintiffs  should  manufacture 
on  his  recommendation  for  solvent  customers.  But  there  are  several  authorities 
directly  in  point  to  shew  that  a  restraint  unlimited  in  point  of  space  is  void.  The 
first  is  the  Year  Book,  2  Hen.  5,  already  referred  to,  and  which  is  cited  in  the  case  of 
The  Tailors  of  ]]>swtch  (11  Kep.  53).  And  in  Claijqate  v.  Buldielor  (Owen,  14.3),  an  obli- 
gation which  restrained  the  total  use  of  the  party's  trade  for  four  yeai's,  was  held  void, 
as  being  "against  the  liberty  of  a  freeman,  and  against  the  Statute  [559]  of  Magna 
Charta ;  "  and  Anderson,  J.,  said,  that  he  might  as  well  liind  himself  that  he  would 
not  go  to  church.  He  referred  also  to  Hutlm  v.  Parker  (7  Dowl.  P.  C.  739).  This 
was  clearly  a  restraint  more  e.xtensive  than  was  necessary  for  the  protection  of  the 
plaintiffs  ;  and  if  so,  it  is  illegal  and  void 

Lord  Abixger,  C.  B.  Upon  a  review  of  all  the  cases  cited,  it  appears  that  there 
are  two  lights  in  which  the  Courts  have  considered  this  subject.  One  is,  that  the 
restraint  of  trade  is  against  general  policy,  and  that  therefore  such  a  contract  is  void. 
But  certainly  there  have  been  some  exceptions  which  present  the  subject  in  another 
light,  and  which  shew  that  there  may  be  a  limited  restraint  of  trade,  where  the  party 
who  is  subject  to  the  restraint  is  only  doing  justice,  and  no  more  than  justice,  to 
another  person  from  whom  he  had  received  a  benefit ;  and  it  is  in  that  view  that  the 
i|uestion  of  consideration  arises:  that  where  the  party  makes  a  contract  with  another, 
having  received  a  good  consideration  in  law,  and  the  contract  does  not  bind  him  to  go 
beyond  what  is  necessary  to  do  justice  to  the  other  party,  a  limited  restraint  oti  that 
ground  may  be  supported  in  law.  But  if  there  is  nothing  in  the  contract  to  shew 
any  considciation  whatever,  all  such  contracts  are  bad.  If  a  man  agreed  to  be  bound 
to  another  without  any  consideration,  it  would  lie  nudum  pactum,  and  a  void  contract. 
So  if  the  stipulation  were,  that  he  would  never  enter  into  any  trade  at  all,  it  would 
be  bad.  But  if  he  receive  a  consideration,  the  ol)ject  of  which  is  to  compensate  him 
for  the  injury  he  may  do  to  another  if  he  enters  the  trade  without  restriction,  and  to 
secure  that  other  from  any  disadvantage  of  his  quitting  his  service,  then  the  restraint 
may  be  good,  provided  it  is  limited  by  the  proper  object  of  the  contract.  If,  therefore, 
in  the  present  case,  the  plaintiff  had  been  contented  to  take  from  [560]  the  defendant 
an  obligation  which  would  not  extend  further  than  the  injury  to  himself  would 
extend  by  the  violation  of  it,  that  might  be  reasonable.  The  parties  stand  thus  : — 
The  defendant  served  the  plaintiff  in  his  capacity  of  a  coal  merch.mt — probably  to 
to  keep  his  accounts ;  and  if  the  plaintiff  had  limited  the  restraint  to  his  accepting 
any  otiice  as  clerk  to  a  coal  meichant  within  a  certain  distance,  so  as  not  to  prejudice 
the  plaintiff,  that  might  have  been  reasonable  ;  but  the  construction  which  the  Court 
have  put,  and  I  make  no  doubt  properly  put,  upon  the  contract,  is,  that  he  is  not  to 
become  a  coal  merchant,  or  serve  one  in  any  capacity  whatever,  for  the  space  of  nine 
months.  This  restriction  extends  to  all  parts  of  England,  and  to  every  species  of 
engagement  by  which  this  person,  during  that  time,  could  gain  a  livelihood  by  his 
trade.  What  protection  could  the  plaintiff  re<)uire  to  such  an  extent  as  this  f  Can 
it  be  supposed  the  plaintiff's  tiade  could  be  prejudiced  by  this  man's  entering  into  the 
service  of  a  coal  merchant  in  Scotland?  The  object  was,  to  prevent  the  plaintiff's 
suffering  from  any  influence  the  defendant  might  have  acquired  with  his  customers, 
and  therefore  if  the  restraint  had  been  confined  to  the  limits  through  which  his 
customers  extended,  I  do  not  know  that  the  time  woukl  have  made  any  difference : 
the  party  might,  within  that  dist<incc,  have  been  tied  up  for  his  life.  15ut  the 
obligation  which  the  defendant  undertakes  by  his  bond  is,  that  he  shall  neither  be  nor 
serve  a  coal  merchant  in  any  capacity  for  nine  months.  That  goes  so  far  beyond 
what  the  plaintiti'  could  requiie,  that  it  is  an  unreasonable  restriction  ;  it  is  void  on 
both  grounds.  It  is  against  the  principles  and  policy  of  the  law  as  to  any  restraints 
on  trade,  and  the  right  of  eveiy  man  to  be  at  liberty  to  struggle  for  his  own  existence 
in  the  exercise  of  any  lawful  employment ;  and  it  is  beyond  what  is  necessarj'  for  the 
protection  of  the  plaintiff,  or  what  the  justice  of  the  case  demands.  I  think,  therefore, 
that  this  contract  [561]  cannot  be  enforced,  and  that  the  judgment  ought  to  be 
arrested. 

Parke,  B.     I  am  also  of  opinion  that  the  judgment  ought  to  be  arrested.     This  is 
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an  action  upon  a  bond,  by  the  recital  of  which  it  appears  that  the  defendant  was  taken 
into  the  service  of  the  phiintifl"  as  a  traveller  and  clerk  ;  and  the  condition  of  the  bond, 
amongst  other  things,  is,  that  the  defendant  shall  not  follow  or  be  employed  in  the 
business  of  a  coal  merchant  for  nine  months.  It  restricts  him  from  being  employed 
in  any  manner — either  as  principal  or  agent,  master  or  servant,  in  the  trade  of  a  coal 
merchant.  The  question  is,  whether  that  restraint  is  not  void  as  being  against  the 
general  policy  of  the  law.  I  think  it  is  so  both  on  principle  and  on  authority.  The 
principle  on  which  these  cases  stand  is  laid  down  in  the  case  of  Mifchel  v.  Reynolds: 
viz.  that  the  public  have  an  interest  in  every  person's  carrying  on  his  trade  freely,  and 
therefore  a  general  restraint  of  trade  is  void  on  a  principle  of  public  policy,  whether 
entered  into  by  bond  or  simple  contract.  But  there  are  some  exceptions  to  this  rule ; 
and  one  is,  that  the  contract  may  be  valid  where  there  is  a  partial  restriction  only  of 
trade,  and  where  it  is  only  co-extensive  with  the  interests  of  the  person  with  whom 
the  contract  is  made.  I  cannot  express  the  rule  on  this  subject  more  clearly  than  has 
been  done  by  Tindal,  C  J.,  in  Hifrhcoch  v.  (.'oker,  where  he  says  :  "  We  agree  in  the 
general  principle  adopted  by  the  Court  of  Queen's  Bench,  that  where  the  restraint  of 
a  party  from  carrying  on  a  trade  is  larger  and  wider  than  the  protection  of  the  party 
with  whom  the  contract  is  made  can  possibly  require,  such  restraint  must  be  considerd 
as  unreasonable  in  law,  and  the  contract  which  would  enfoice  it  must  be  therefore  void." 
Now  a  restraint  prohibiting  a  party  from  carrying  on  trade  within  certain  limits  of 
space  would  be  good,  and  a  contract  entered  into  for  the  purpose  of  en-[562]-forcing 
such  an  agreement  as  that  would  be  valid  ;  and  the  limit  of  the  space  is  that  which, 
according  to  the  trade  he  carries  on,  is  necessary  for  the  protection  of  the  party  with 
whom  the  contract  is  made  ;  and  all  the  cases  cited  appear  to  turn  on  the  question  as 
to  the  limit  of  space  within  which  the  restriction  should  extend.  Now  where  a  limit 
as  to  space  is  imposed,  the  public,  on  the  one  hand,  do  not  lose  altogether  the  services 
of  the  party  in  the  particular  trade, — he  will  carry  it  on  in  the  same  way  elsewhere  ; 
nor  within  the  limited  space  will  they  be  deprived  of  the  benefit  of  the  trade  being 
carried  on,  because  the  part^'  with  whom  the  contract  is  made  will  most  probably 
within  those  limits  exercise  it  himself.  But  when  a  general  restriction,  limited  only 
as  to  time,  is  imposed,  the  public  are  altogether  losers,  for  that  time,  of  the  services 
of  the  individual,  and  do  not  derive  any  benefit  whatever  in  return  :  and  looking  at 
the  authorities  cited  upon  this  subject,  it  does  not  appear  that  there  is  one  clear 
authority  in  favour  of  a  total  restriction  on  trade,  limited  only  as  to  time.  The  case 
cited  from  the  Year  Book,  to  which  I  before  referred,  and  in  which  Mr.  Justice  Hull 
expressed  himself  so  strongly,  was  a  case  where  the  restriction  was  that  the  party 
should  not  carry  on  the  business  of  a  dyer  for  half  a  year;  and  he  held  that  to  be 
clearly  and  absolutely  void.  There  is,  in  short,  no  authority  for  the  position  that  any 
absolute  restriction,  limited  only  as  to  time,  can  be  imposed,  except  the  dictum  of 
VVilles,  C.  J.,  in  the  case  of  the  Gimmakers'  Company  v.  fell ;  but  his  attention  was 
not  called  to  any  particular  case  of  a  restriction  in  time  only,  and  he  probably  used 
the  general  language  referred  to,  with  reference  to  those  instances  where  the  restriction 
was  partial  both  as  to  time  and  place,  which  occurs  in  most  of  the  cases.  It  seems  to 
me,  therefore,  that  there  is  no  authority  in  favour  of  the  position,  that  there  can  be 
a  general  restriction,  limited  only  as  to  time,  and  that  this  case  falls  within  the  rule 
laid  down  by  Tindal,  C.  J.,  viz.  that  this  is  a  general  prohibition  from  [563]  carrying 
on  tiade,  which  is  more  extensive  than  the  interests  of  the  party  with  whom  the 
contract  is  made  can  possibly  require.  On  that  ground,  I  think  the  judgment  ought 
to  be  arrested. 

GrURNEY,  B.  I  am  of  the  same  opinion.  Generally  speaking,  restraints  of  trade 
are  unlawful ;  but  theie  may  be  a  partial  restraint,  provided  there  be  a  good  con- 
sideration for  it.  Notwithstanding  there  is  a  consideration  here,  the  restraint  is 
general  and  unlawful.  What  is  there  in  the  trade  of  a  coal  merchant  in  London, 
whose  interests  could  be  injured  by  any  person  setting  up  as  a  coal  merchant,  or 
assisting  another  person  in  that  tratle,  at  Exeter  or  Yorki  Yet  the  defendant  cannot 
do  either  the  one  or  the  other  within  the  terms  of  this  contract. 

HoLFE,  B.  I  am  of  the  same  opinion.  I'he  general  policy  of  the  law  is  against 
these  restrictions,  and  it  is  only  in  deference  to  the  convenience  of  the  trading  part 
of  the  community  that  certain  exceptions  to  the  general  rule  have  been  allowed.  1  hose 
exceptions  have  always  left  things  in  this  state,  that,  when  allowed,  a  portion  of  the 
public  is  not  injured  at  all :  that  portion  of  the  public  to  which  the  restriction  does 
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not  extend  remains  exactly  as  it  did  before  the  restriction  took  place.  But  in  this 
case  the  whole  of  the  public  is  restrained  during  the  period  in  question,  and  the  only 
argument  is,  that  this  is  to  endure  only  for  a  short  time  :  that  is  to  say,  that  what 
the  law  does  not  allow,  is  to  be  tolerated  because  it  is  of  short  duration.  I  see  no 
principle  in  favour  of  such  a  conclusion.  I  do  not  think  that  is  the  law  ;  and  1 
consequently  concur  with  my  learned  Brothers,  in  saying  that  this  contract  is  void. 
Rule  absolute. 

[564]  Doe  d.  W.\\vn  r.  Horn  and  Others.  Exch  of  Pleas.  18.39.— Where  houses 
had  been  pulled  down  by  a  Railway  Company,  and  a  railway  constructed  on  the 
site  of  them  : — Held,  that  this  was  such  an  occupation  as  amounted  to  an  actual 
ouster  of  a  tenant  in  common  of  the  premises. 

[8.  C.  9  L.  J.  Ex.  129.] 

A  nonsuit  having  been  entered  in  the  former  action  between  these  parties,  pursuant 
to  the  judgment  of  this  Court  (ante,  vol.  3,  p.  339),  the  lessor  of  the  plaintiff  brought 
a  fresh  ejectment,  having  first  determined,  by  a  notice  to  (juit,  the  tenancj'  of  Messrs. 
Horn  &  Co.  in  the  premises.  The  cause  was  tried  before  Maule,  B.,  at  the  last  Durham 
Assizes,  when  it  was  again  objected  for  the  defendants,  that  the  occupation  of  the 
premises  by  the  Durham  and  Sunderland  Railway  Company  did  not  amount  to  an 
actual  ouster.  The  learned  Judge  reserved  the  point  for  the  decision  of  the  Court, 
and  the  verdict  passed  for  the  plaintiff". 

Alexander  now  moved,  pursuant  to  leave  reserved,  to  entes  a  nonsuit.  On  the 
former  discussion  of  this  ease,  the  Court  held  the  first  objection,  that  there  was  an 
outstanding  demise,  to  be  a  complete  answer  to  the  action,  and  it  did  not  become 
necessary  to  determine  the  question  as  to  the  ouster.  [Paike,  B.  It  was  in  fact 
considered  and  decided,  although  it  was  not  neeessaiy  to  do  so.]  There  is  no  disseisin 
of  the  lessor  of  the  plaintiff',  nor  any  prevention  of  the  same  sort  of  occupation  which 
he  had  before  the  construction  of  the  railway.  [Lord  Abinger,  C.  B.  The  matter 
will  not  bear  an  aigument :  how  can  the  land  be  in  any  sense  in  the  occupation  of 
the  lessor  of  the  plaintiff?  Paike,  B.  You  may  consider  the  point  as  settled  :  the 
Court  went  out  of  their  w-ay  to  settle  it,  in  order  to  put  an  end  to  the  question.] 

Per  Curiam.     Rule  refused. 

[565]  M.iRKS  %  Benjamin.  Exch.  of  Pleas.  1839.— In  an  action  of  debt  to 
recover  the  penalty  of  1001.  given  by  the  statute  2.5  Geo.  2,  c.  36,  s.  2,  for  keeping 
an  unlicensed  house  for  public  dancing,  &c.,  it  appeared  that  music,  dancing,  ifec, 
had  occa.sionally  taken  place  at  the  defendant's  house  (a  public-house) ;  that  no 
mone)'  was  taken  by  him  for  admission,  but  the  rooms  were  let  to  persons  who 
sold  tickets,  and  received  monc}'  for  admission  at  the  door :  but  there  was  no 
direct  evidence  that  the  defendant  knew  of  this  practice  ■ — Held,  that,  upon  these 
facts,  there  was  evidence  to  go  to  the  jury  of  a  keeping  of  the  house  b)'  the  defen- 
dant for  the  purposes  mentioned  in  the  statute  ;  and  that  the  Judge  was  wiong 
in  directing  a  nonsuit. 

[S.  C.  9  L.  J.  M.  C.  20 ;  2  Moo.  &  R.  225 ;  3  Jur.  11 94.  Followed,  Syers  v.  Conqttest, 
1873,  28  I..  T.  402  Distinguished,  Mihu-a  v.  half,  1875,  L.  R.'  10  C.  P.  591. 
Referred  to,  Gmreft  v.  Messenger,  1867,  L.  R.  2  C   P.  584.] 

Debt,  to  recover  from  the  defendant  a  penalty  of  1001.,  under  the  statute  25  Geo.  2, 
c.  36,  s.  2,  for  keeping  a  house  for  public  dancing,  music,  and  other  public  enter- 
tainments, without  a  licence  from  the  quarter  sessions  Plea,  not  guiltj'.  .Vt  the 
trial  before  Lord  .\binger,  C.  B  ,  at  the  London  .Sittings  after  Trinity  Term,  it  appeared 
that  the  defendant  was  a  publican,  and  that  music,  dancing,  and  masquerades  had 
occjisioiialiy  been  held  at  his  house,  wheie,  from  its  vicinity  to  the  great  synagogue, 
Jewish  mairiages  were  fre(|uently  celebiated.  No  money  was  taken  at  the  door,  or 
elsewhere,  by  tiie  defendant  foi'  mlmission,  but  the  rooms  were  let  to  adancing'master, 
and  to  other  persons,  the  phiintill'  amongst  others,  who  sold  tickets,  and  received 
money  for  admission  at  the  door;  but  there  was  no  direct  evidence  that  the  defen- 
dant knew  of  this  piaetice.     L^pon  this  evidence,  Lord   Abinger  wjis  of  opinion  that 
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the  defendant  did  not  come  within  the  meaning  of  the  statute,  and  nonsuited  the 
plaintiff.  In  the  early  part  of  this  term,  Humfrey  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  and  for  a  new  trial,  on  the  ground  of  misdirection ;  against  which 

Jervis  shewed  cause.  In  order  to  make  the  defendant  liable  to  this  penalty,  it 
must  appear  that  the  room  was  kept  by  him  for  public  dancing,  music,  and  entertain- 
ment. In  all  the  reported  cases,  it  appeared,  either  that  the  defendant,  the  master 
of  the  house,  himself  kept  the  house  for  such  purposes,  or  at  all  evenus,  that  it  was  so 
used  with  his  knowledge  and  for  his  profit,  and  regularly  kept  open  for  public  admis- 
sion at  stated  intervals.  In  Clarke  v.  Searle  (1  Esp.  25),  the  present  point  did  not 
directly  arise  ;  the  [566]  question  raised  there  was,  whether  the  statute  applied  except 
to  houses  where  dancers,  &c.,  were  kept  for  the  purpose  of  exhibiting  as  performers  ; 
and  Lord  Kenyon  held  that  it  extended  also  to  houses  kept  for  the  purpose  of  dancing, 
to  which  persons  were  admitted  for  money.  In  Archer  v.  JViUingrice  (4  Esp.  186),  it 
appeared  that  the  defendant  was  a  publican,  and  that  his  house  was  opened  every 
Monday  evening  foi-  the  reception  of  persons,  male  and  female,  who  met  there  to 
dance  :  and  that  a  sum  of  Is.  6d.  was  paid  for  admission,  not,  however,  to  the  defen- 
dant, but  to  the  dancing  master.  Lord  EUenborough  said  that  the  taking  of  money 
was  sufficient  evidence  that  the  defendant  was  the  owner  of  the  house,  and  that  it  was 
sufficient  to  shew  that  there  had  been  dancing  publicly  carried  on  in  his  house  without 
its  being  licensed,  to  subject  him  to  the  penalty.  There  the  house  was  regularly  used, 
on  stated  days,  for  the  purpose  of  public  dancing.  But  in  Bellis  v.  Burghall  (2  Esp. 
722),  a  room  kept  by  a  dancing  master  for  the  weekly  instruction  of  his  scholars  and 
of  subsciibtrs  and  to  which  persons  were  not  indiscriminately  admitted,  was  held  not 
to  be  within  the  statute.  That  case  nearly  resembles  the  present.  In  BelUs  v.  Beal 
(ibid.  592),  it  was  held  that  it  was  not  necessary'  that  the  room  should  be  kept  or 
used  solely  for  the  purposes  prohibited  by  the  statute,  if  it  was  regularly  open  for 
such  purposes.  Green  v.  Botlieroyd  (3  C.  &  P.  471)  is  to  the  same  effect  SImtt  v. 
Leivk  (5  Esp.  128)  was  a  ease  very  similar  to  the  present.  There  the  room  had  been 
taken  from  the  defendant,  the  owner  of  the  public-house,  by  one  Velasco,  a  Jew,  for 
eight  days,  the  period  of  the  Jewish  passover,  for  the  entertainment  of  people  of  the 
Jewish  persuasion  during  that  period  :  it  appeared  that  money  was  taken  at  the  door 
for  admission,  which  was  paid  for  [567]  the  fiddler.  Lord  EUenborough  directed  a 
verdict  for  the  defendant,  on  the  ground  that  this  appeared  to  be  a  merely  temporary 
appropiiation  of  the  room  to  that  mode  of  entertainment,  and  that  it  was  proved  not 
to  be  used  for  any  such  purpose  at  other  times  ;  and  that  this  could  not  be  a  keeping 
of  a  house  for  public  dancing  and  music ;  the  room  was  not  appropriated  to  any  such 
pui-poses,  but  at  all  other  times  used  as  part  of  the  public-house.  There  can  be  no 
essential  difference  between  an  opening  of  the  house  for  such  a  purpose  on  one  occasion 
for  eight  days,  or  at  uncertain  intervals  for  particular  occasions  :  in  neither  case 
is  it  kept  for  the  purpose,  as  when  it  is  appropriated  to  it  at  regular  and  stated 
intervals. 

Humfrey,  contn\.  All  that  it  is  necessary  to  shew,  in  order  to  entitle  the  plaintiff 
to  a  new  trial,  is,  that  it  was  a  question  of  fact  for  the  jury,  whether  the  defendant 
kept  the  house  for  any  of  the  purposes  mentioned  in  the  statute.  [Lord  Abinger,  C.  B. 
I  thought  there  was  no  evidence  that  it  was  kept  for  public  dancing — that  an  incidental 
use  of  it  for  the  benefit  of  another  person,  on  particular  occasions,  was  not  sufficient ; 
any  more  than  in  the  case  of  ladies  of  high  quality,  who  sometimes  allow  concerts  to 
be  held  at  their  houses  for  the  benefit  of  particular  singers  ;  but  the  house  is  not 
dedicated  to  that  purpose.]  But  if  every  singer  who  chose  held  a  concert  there,  and 
a  great  number  of  persons  were  admitted,  it  would  be  a  question  for  the  jury  whether 
the  case  was  not  within  the  statute.  That,  however,  is  not  like  the  case  of  a  keeper 
of  a  tavern,  who  obtains  a  profit  on  all  such  occasions  by  the  sale  of  his  liquors.  In 
Clarke  v.  Searle,  it  does  not  appear  that  more  than  a  single  instance  of  the  use  of  the 
house  for  dancing  was  proved.  Archer  v.  WUUngrke  is  precisely  like  the  present 
case,  with  the  exception  that  there  the  dancing  was  on  every  Monday  ;  the  objection 
that  it  should  be  shewn  to  be  for  the  defendant's  profit  was  [568]  distinctly  overruled  ; 
and  thg  regularity  of  the  intervals  can  make  no  difference.  [Lord  Abinger,  C.  B. 
Did  it  appear  there  whether  the  defendant  knew  that  the  dancing  master  received 
the  money  ?]  If  that  be  material,  it  is  a  question  for  the  jury,  and  there  was  in 
the  present  case  ample  evidence  to  go  to  the  jury  that  he  did.  He  is  the  keeper 
of  the  house ;    in  his    house,  at  various   irregular   intervals,  parties    hold    balls  and 
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masquerades,  at  which  any  person  decently  dressed  is  admitted  on  payment  of  a 
given  sum.  Can  it  be  possible  that  he  does  not  know  that  fact?  But  even  assuming 
that  the  defendant  did  not  know  that  money  was  taken,  he  may  yet  be  liable.  It 
is  not  matter  of  law,  but  is  entirely  a  question  for  the  jury,  whether  he  kept  the 
house  for  the  purposes  forbidden  by  the  statute.  In  Bellif:  v.  Biirghall  the  action 
was  not  brought  against  the  keeper  of  the  house,  but  against  the  dancing  master ; 
he  clearly  did  not  keep  the  house.  Sliutt  v.  Leioix  was  a  case  of  a  user  on  a  single 
special  occasion.  Here  it  ought  to  have  been  left  to  the  jury  to  say  whether  the 
defendant  knew  the  manner  in  which  the  house  was  used. 

Loud  Abisger,  C.  B.  My  learned  Brothers  think  there  was  evidence  to  go  to 
the  jury  that  the  house  was  kept  for  the  purpose  alleged,  and  that  I  ought  to  have 
left  it  to  them.  Not  one  of  the  cases  cited  appears  to  give  the  least  assistance  in 
construing  the  statute.  The  meaning  of  the  act  is  perfectly  plain  ;  the  house,  &c., 
must  be  kept  for  and  dedicated  to  the  purpose  thereby  prohibited,  among  others  ; 
and  the  mere  incidental  use  of  it  in  that  manner  would  not  make  the  party  liable. 

Parke,  B.  It  is  enough  for  the  present  to  say  that  we  think  the  case  ought 
to  have  been  left  to  the  jury.  There  is  no  doubt  or  difference  of  opinion  on  the 
law.  In  the  first  place,  the  house  or  room  must  be  kept  with  the  defendant's  know- 
ledge ;  secondly,  it  must  be  kept  for  the  [569]  purpose  prohibited  by  the  statute ; 
there  must  be  something  like  an  habitual  keeping  of  it,  whicli,  however,  need  not  be 
at  stated  intervals  ;  thirdl}',  it  must  be  public,  to  which  all  persons  have  a  right  to 
go,  whether  gratuitously  or  on  payment  of  money,  no  matter  whether  paid  to  the 
defendant  or  not,  if  he  knows  of  the  payment.  All  these  are  questions  to  be  left 
to  the  jury.  There  would  be  a  difficulty  in  making  the  owner  of  a  private  house 
liable,  because  that  is  kept  for  the  purpose  of  occupation,  whereas  a  public-house  is 
kept  for  entertainment ;  and  a  much  less  number  of  instances  may  be  sufficient  to 
render  the  owner  liable  for  keeping  it  for  the  purposes  mentioned  in  the  statute. 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 

Hills  and  Another  v.  The  London  Assurance  Corpor.\tion.  Exch.  of  Pleas. 
1839. — An  insurance  was  effected  on  wheat  shipped  in  bulk,  and  value!  at  IGOOl., 
warranted  free  from  average  except  general,  or  the  ship  were  stianded.  On  the 
voyage  the  ship  met  with  tempestuous  weather,  and  made  considerable  water; 
and  in  pumping  it  out,  wheat  to  the  value  of  about  751.  was  pumped  out  with 
the  water  and  lost: — Held,  that  the  plaintirts  could  not  recover  as  for  a  total  loss 
of  the  part  so  lost. 

[S.  C.  9  L.  J.  Ex.  25.] 

Debt  on  an  account  stated.  Plea,  (by  statute),  non  assumpsit.  By  order  of  Lord 
Abingei',  C.  B.,  the  following  case  was  stated  for  the  opinion  of  this  Court:  — 

The  plaintiti's  are  merchants  in  London,  and  shipped  at  Konigsbeig,  on  or  about 
the  12th  of  August,  lt'37,  a  cargo  of  wheat,  their  property,  in  and  on  board  the  ship 
"Frederica  Louisa,"  Voeltz,  master,  to  be  carried  to  London. 

On  the  14th  of  August,  1837,  the  plaintiffs  etfected  an  insurance  thereon  for 
15001.  with  the  London  Assurance  Corporation,  by  a  policy  under  their  seal  bearitig 
that  date,  and  which  insurance  was  declared  to  bo  on  ninety-two  lasts  of  wheat,  valued 
at  16001.,  on  board  the  above-mentioned  ship,  on  a  voyage  from  Konigsberg  to 
London,  including  [570]  the  risk  of  craft.  By  the  memorandum  at  the  foot  of  the 
policy,  the  said  insuiance  was  declared  to  be  "free  from  all  average  on  corn,  flour, 
fish,  salt,  saltpetre,  fiiiit,  and  seeds,  except  general,  or  the  ship  should  be  stranded  ; 
free  from  average  on  sugar,  rum,  hides,  skins,  hemp,  Hax,  rice,  and  toiiacco,  under  51. 
per  cent.  ;  and  on  all  other  goods,  the  freight,  and  ship,  under  31.  |)er  cent.,  except 
general,  or  the  ship  be  stranded."  The  ship,  perfectly  seaworthy,  .sailed  on  the  Hth 
of  August,  1H37,  from  Konigsberg,  on  her  voyage  to  London,  with  the  wheat  on 
boaid.  After  leaving  that  port,  the  vessel  experienced  a  he.ivy  gale  and  storm  and 
tempestuous  weather,  and  lost  some  of  her  sails,  and  received  damage  in  her  masts, 
yards,  rigging,  and  Ijulwarks  ;  a  s()uall  during  the  gale  threw  the  vessel  on  her  side, 
and  her  cargo  shifted.  From  the  heaviness  of  the  sea,  the  vessel  also  lalioured  and 
was  strained,  and  during  the  gale  raaile  considerable  water  ;  and  after  the  cargo  shifted, 
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and  during  the  gale,  the  salt-water  got  amongst  the  wheat.  The  crew  were  obliged 
to  pump  the  vessel  from  time  to  time  to  keep  her  free.  In  the  night  of  the  28th  of 
August,  1837,  the  weather  model ated,  and  it  was  then  found  (as  the  fact  was)  that, 
in  pumping  the  vessel,  wheat  was  brought  up  mixed  with  water,  and  which  continued 
to  increase  hourly,  and  at  last  the  pumps  were  choked.  Wheat  so  injured,  amounting 
in  value  to  the  sum  of  751.,  was  so  pumped  up  with  the  water  from  the  pumps,  and 
thereby  wholly  lost  in  the  sea.  The  vessel  afterwards  put  into  Swinemunde  in 
distress,  and  the  cargo  was  landed  there,  to  enable  the  parties  to  repair  the  vessel. 
A  part  of  the  cargo  was  found  to  be  so  injured  as  to  be  unfit  for  food,  and  there  sold. 
The  vessel,  after  undergoing  a  partial  repair,  her  hull  being  found  to  be  perfectly 
tight,  ultimately  arrived  at  the  port  of  London,  with  the  residue  of  the  cargo,  which 
was  delivered  to  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not  the  plaintifls  were 
entitled  to  recover  the  value  of  [571]  the  wheat  so  pumped  out  and  lost ;  if  so,  the 
judgment  was  to  be  for  the  plaintiffs  by  confession,  for  the  said  sum  of  751.,  being  the 
value  thereof  as  aforesaid  ;  if  not,  then  a  judgment  of  nolle  prosequi  was  to  be  entered 
for  the  defendants. 

W.  H.  Watson,  for  the  plaintiff.  This  is  a  total  loss  of  part  of  the  cargo,  and 
not  an  average  loss  on  the  whole  :  and  it  clearly  is  a  loss  by  perils  of  the  seas. 
Davy  V.  Milfvrd  (15  East,  599)  is  an  authority  in  favour  of  the  plaintiff's  right  to 
recover  as  for  a  total  loss.  That  was  a  policy  of  assurance  for  2001.,  on  flax  valued  at 
4001.,  and  warranted  free  of  particular  average.  The  vessel  was  wrecked  on  the 
voyage,  and  the  assured  did  not  abandon,  but  laboured  to  save  the  cargo,  and  did  in 
fact  save  one-sixteenth  of  it,  but  much  damaged  :  and  it  was  held,  that  they  were 
entitled  to  recover  as  for  a  total  loss  of  the  other  fifteen  sixteenths.  In  Lnois  v. 
Ilucker  (2  Burr.  1  170),  Lord  Mansfield  lays  down  the  following  rule: — "If  part  of  the 
cargo,  capable  of  a  several  and  distinct  valuation  at  the  outset,  be  totally  lost,  as  if 
there  be  100  hogsheads  of  sugar,  and  ten  happen  to  be  lost,  the  insurer  must  pay 
the  prime  cost  of  these  ten  hogsheads,  without  any  regard  to  the  price  for  which 
the  other  ninety  may  be  sold."  The  same  principle  applies  to  any  number  of 
quarters  of  wheat  shipped  in  bulk  ;  each  is  capable  of  a  several  and  distinct  valuation. 
[Lord  Abinger,  C.  B.  Sugar  and  other  goods  of  the  same  kind  are  ordinarily  packed 
in  distinct  packages,  and  insured  per  package.  If  the  cargo  lies  in  mass,  like  wheat, 
you  may  value  the  whole  at  so  much  per  quarter,  but  not  each  quartei'.]  That  argu- 
ment would  equally  have  applied  in  Davy  v.  Milford,  because  there  a  part  of  each 
package  was  saved.  In  Culogan  v.  London  Assurance  Company  (5  M.  &  Selw.  447),  one 
of  the  questions  was,  whether,  part  of  the  [572]  cargo  (which  was  wheat  in  bulk) 
having  become  so  damaged  by  sea-water  that  it  was  thrown  overboard  by  order  of 
the  public  authorities  at  Bermuda  for  the  sake  of  the  public  health,  this  amounted  to 
a  total  loss  of  that  part  of  the  cargo  1  It  did  not  become  necessary  to  determine  this 
point,  because  the  Court  held  that  there  was  a  total  destruction  of  the  adventure ; 
but  Abbott,  J.,  said — "It  is  not  necessary  to  offer  any  opinion  on  the  second  point;  if 
it  were,  I  should  strongly  incline  to  the  conclusion,  that  this  was  a  total  loss  of  part." 
And  Holroyd,  J. — "On  the  other  point,  the  inclination  of  my  opinion  is,  that  after 
part  of  the  whole  cargo  was  thrown  overboard,  there  was  a  total  loss  by  perils  of  the 
seas  of  that  part."  Hedhurg  v.  Pmrsnn  (7  Taunt.  154;  2  Marsh.  432),  which  appears 
to  be  an  authority  against  the  plaintiffs,  is  distinguishable.  There,  upon  a  policy  on 
hogsheads  of  sugar,  warranted  against  particular  average,  some  part  of  the  sugar  in 
every  hogshead  being  preserved,  although  less  than  3  per  cent,  on  the  whole  cargo,  it 
was  held  that  this  could  not  be  a  total  loss.  But  there  the  substantial  insurance  was 
on  the  hogsheads  of  sugar  ;  and  each  hogshead  came  safe  ;  here  it  is  generally  on 
wheat.  But  the  case  is  also  subject  to  observation.  It  appears  to  have  been  little 
discussed  ;  and  the  Court  considered  the  question  as  having  been  decided  b}^  the  jury, 
who  had  refused  to  find  for  the  plaintiffs,  subject  to  a  reservation  of  the  point ; 
whereas  it  certainly  was  matter  of  law  and  not  of  fact,  unless  some  usage  were  proved, 
which  was  not  the  case.  Suppose  a  loss  by  capture,-  and  the  vessel  was  afterwards 
recaptured,  but  that  while  she  was  in  the  enemy's  hands,  part  of  the  cargo  was  tnken 
out;  would  not  that  be  a  total  loss  of  that  part?  Here  there  was  an  absolute  and 
entire  destruction  of  part  of  the  cargo  by  a  peril  of  the  sea — it  no  longer  exists. 
[Alderson,  B.  Is  not  there  an  [573]  average  loss  on  the  whole  bulk?]  If  the  parties 
had  known,  while  pumping,  that  a  loss  of  so  much  of  the  corn  would  be  a  necessary 
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consequence,  then  it  would  certainly  have  been  a  case  of  general  average ;  being  a 
sacrifice  of  part  to  save  the  rest. 

R.  V.  Kichards,  contn'i.  The  clause  against  particular  average  is  said  to  have  been 
first  introduced  into  policies  about  the  \'ear  1749;  (a)  and  considering  the  vast 
number  of  vessels  since  then  employed  in  carrying  corn  and  other  goods  in  bulk  to 
this  country,  and  how  frequently  the  pumping  out  of  part  of  the  cargo— as  in  the 
case  of  salt,  or  saltpetre — must  have  been  unavoidable,  it  is  a  strong  argument  against 
this  action  that  there  is  not  a  single  instance  to  be  found  of  such  a  claim  as  the 
present.  The  intention  of  the  warranty  against  particular  average  was  expressly  to 
relieve  underwiiters  against  small  claims  in  such  cases.  This  is  clearly  not  a  case  of 
general  average  ;  because  the  loss  was  not  occasioned  by  the  act  of  the  master  and 
crew  for  the  safety  of  the  vessel ;  nor  was  there  any  stranding.  Here  about  one- 
twentieth  part  of  the  cargo  has  been  pumped  out.  If  this  he  a  total  loss  of  that  part, 
then,  however  minute  the  portion  lost,  the  same  conclusion  must  follow.  In  the  cases 
cited  on  the  other  side,  the  consideration,  whether  there  was  a  total  loss  or  not, 
turned  partly  upon  the  question  of  abandonment.  In  Colo;/an  v.  London  Assurance 
Company,  it  was  held  to  be  a  total  loss  at  the  time  of  abandonment,  unredeemed  by 
subsequent  events.  In  Darij  v.  Milfoni,  the  goods  were  in  separate  packages  ;  here 
the  wheat  was  in  bulk.  This  subject  was  fully  considered  in  Roux  v.  Salvador  (3  Bing. 
N.  C.  265  ;  4  Scott,  I),  where  the  doctrine  of  abandonment,  which  had  formerly  been 
carried  to  an  absurd  length,  was  limited  and  defined.  There,  [574]  however,  the  jury 
found  that  the  hides  which  were  thrown  overboard  could  not  have  been  carried,  qua 
hides,  to  the  port  of  discharge.  It  is  clear  upon  a  multitude  of  authorities,  that  if 
this  corn  had  remained  on  l)oard,  however  injured,  the  insurers  would  not  have  been 
liable  as  for  a  total  loss.  Anderaon  v.  Royal  Exrluinge  A-''-^urance  Company  (7  East,  38) 
is  in  point  for  the  defendants.  There  the  vessel,  which  sailed  with  corn  insured  by 
a  policy  with  a  mcraoiandum  to  be  free  from  all  but  general  average,  was  stranded, 
and  contiiujcd  undei-  water  at  high  tide  for  nearly  a  month,  during  which  time  the 
crew,  at  low  water,  were  employed  in  saving  the  cargo,  the  whole  of  which  was 
damaged,  but  the  greater  pai't  recovered  and  kiln-dried.  It  was  held  that  the  assured, 
not  having  given  notice  of  abandonment  during  the  period  when  the  vessel  was  under 
water,  were  not  entitled  afterwards  to  abandon,  and  claim  as  foi-  a  total  loss,  the 
goods  subsisting  in  specie.  The  case  of  Davy  v.  Milford  was  cited  and  distinguished 
in  Hedbury  v.  Pearson,  where  the  Court  cleaily  held  the  loss  not  to  be  total,  some  part 
of  the  sugar  in  each  hogshead  having  been  saved.  [Lord  Abinger,  C.  B.  In  Dary  v. 
Milford  there  was  a  stranding.]  But  further,  this  is  not  a  loss  by  perils  of  the  seas 
within  the  terms  of  the  policv.  The  loss  was  by  the  effect  of  pumping,  which  is  an 
ordinaiy  incident  of  the  voyage.  Suppose  thei-e  were  a  loss  by  jettison,  (there  being 
no  clause  in  the  policy  providing  for  the  case  of  jetti.son),  would  it  l)e  considered  as 
arising  from  perils  of  the  sea?  Or  suppose  the  captain  were  obliged  to  sell  some  of 
the  caigo  in  order  to  raise  money,  wheti  driven  into  harbour  tw  perils  of  the  seas  — 
the  insurers  would  not  be  liable  for  the  part  so  sold.  But  at  all  events,  this  being  a 
shipment  in  bulk,  unless  the  Court  can  consider  every  grain  of  corn  as  separately 
insured,  this  cannot  be  held  a  total  loss  of  a  part. 

[575]  VV.  H.  Watson,  in  reply.  This  is  clearly  a  loss  by  perils  of  the  seas : 
Laivrenre  v.  Aherdein  (.'5  B.  &  Aid.  107).  [Lord  Abinger,  C.  B.  I  think  we  must  so 
consider  it  in  this  case.]  That  there  is  no  former  instance  in  the  books  of  such  a 
claim,  may  have  arisen  as  well  from  its  never  having  been  disputed,  as  from  its  never 
having  been  made.  Daw/  v.  Milford  is  not  distinguishable  fi'om  the  present  case.  In 
Anderson  v.  Itoynl  E.rr/iiiiiye  Asfwance  Cowpany,  the  whole  of  the  coi-n  remained  in 
specie  ;  hei'C  the  part  in  respect  of  which  the  claim  is  made  was  wholly  lost.  The 
cargo  is  divisible  in  its  nature  [Alderson,  B.  How? — into  particles  certainly:  if 
you  can  say  the  insurance  is  on  each  particle,  then  you  may  say  there  has  been  a 
total  loss  of  so  many  particles.  Manic,  B.,  referred  to  the  report  of  Hedloinj  v.  I'earum 
in  Marshall's  Reports,  where  it  appeared  that  (Jibbs,  C.  J.,  said,  "  Kvcn  taking  it  to 
be  a  ctise  for  the  opinion  of  the  Coiut,  he  did  not  think  the  Court  would  decide  other- 
wise."] But  it  may  be  also  argued  that  this  is  in  the  nature  of  general  average  :  the 
pumping  was  necessary  for  the  safety  of  the  ship,  and  it  w;is  therefore  the  destruction 
of  a  part  for  the  safety  of  the  whole.     [Lord  Abinger,  G.  B.     It  was  not  necessary  to 

(rt)  So  stated  by  Dunning,  in  his  argument  in  IVihon  v.  Smith,  3  Burr.  1551. 
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part  with  any  of  the  grain,  but  only  to  get  rid  of  the  water.  We  will  consider  the 
point;  but  it  seems  to  me,  that  a  jury  would  be  more  fit  to  decide  the  question 
than  we  are.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  This  was  an  action  on  a  policy  of  insurance,  and  the 
question  was,  whether  a  loss  amounting  to  a  very  inconsiderable  portion  of  a  cargo 
of  wheat,  which  had  been  shipped  in  bulk,  was  to  be  considered  as  a  partial  [576] 
or  as  a  total  loss.  If  it  were  a  total  loss,  it  would  not  fall  within  the  memorandum 
of  warranty  against  particular  average  in  the  policy.  The'case  stated  that  the  wheat 
was  shipped  in  bulk,  that  it  was  insured  to  the  amount  of  15001.,  and  that  the  loss 
which  had  taken  place,  amounting  to  about  751.,  resulted  from  the  wheat  being 
pumped  out  of  the  vessel  along  with  the  sea  water,  which  during  tempestuous  weather 
had  got  in. 

We  are  clearly  of  opinion  that  this  is  no  more  than  an  average  loss,  and  therefore 
that  the  defendants  are  not  liable  to  make  it  good.  The  case  of  Davy  v.  Milford  was 
cited  for  the  plaintiffs  as  an  authority  in  point.  But  that  was  the  case  of  a  loss  on 
a  policy  of  insurance  upon  sugar,  where  each  hogshead  was  separately  valued  and 
insured  ;  and  therefore  a  loss  of  one  was  properly  held  to  be  a  total  loss  of  that  hogs- 
head. But,  on  the  other  hand,  in  the  case  of  Hedhurn  v.  Pearson,  where  a  part  of 
each  hogshead  was  saved,  the  jury  having  stated  their  opinion  that  the  loss  was  an 
average  one,  and  found  accordingly,  the  Court  held  that  they  were  right  in  so  doing. 
The  law  had  been  settled  in  many  cases  before,  that  where  the  insurance  is  upon  each 
package  separately,  it  is  to  be  treated  as  a  total  loss  upon  each  package  lost ;  but 
when  it  is  an  insurance  upon  the  bulk,  unless  the  loss  exceed  a  certain  value  upon 
the  particular  article,  there  is  no  average  loss  ;  and  there  cannot  in  such  a  case  be 
any  total  loss  of  a  portion  only  of  the  cargo.  The  judgment  in  the  present  case  must 
therefore  be  for  the  defendants. 

Judgment  for  the  defendants. 


[577]  Vaughan  v.  Glenn  and  Another.  Exch.  of  Pleas.  1839. — The  plaintiff 
declared,  in  the  first  count,  on  a  charter-party,  whereby  the  defendant  agreed  to 
sail  to  Honduras,  and  there  take  on  board  a  full  cargo  of  mahogany,  &c.,  and 
therewith  proceed  to  London  or  Liverpool,  and  deliver  the  same  on  being  paid 
freight,  &c.  ;  and  alleged  as  a  breach  that  part  of  the  cargo  delivered  by  the 
plaintiff  at  Honduras,  and  received  by  the  master  and  crew,  was  not  carried  or 
delivered  according  to  the  agreement.  The  second  count  stated,  that,  in  con- 
sideration that  the  plaintiff  had  caused  certain  goods,  to  wit,  &c.,  to  be  taken 
to  and  loaded  on  board  of  the  defendant's  vessel,  in  the  bay  of  Honduras,  to 
be  conveyed  to  England,  for  reasonable  freight,  &c.,  the  defendant  promised 
the  plaintiff  that  due  and  proper  care  should  be  taken  of  the  goods  until  they 
were  loaded,  &c.  ;  and  assigned  as  a  breach,  that  due  and  proper  care  was  not 
taken  of  the  goods  until  they  were  loaded  ;  but  on  the  contrary,  by  the  negligence 
of  the  defendants,  the  goods,  after  they  were  delivered  to  the  defendants,  and 
whilst  in  their  custody  to  be  loaded,  were  wholly  lost : — Held,  that  these  counts 
disclosed  distinct  subject-matters  of  complaint,  and  that  the  plaintiff  was  entitled 
to  retain  them  both. 

[S.  C.  9  L.  J.  Ex.  118.] 

Assumpsit.  The  first  count  of  the  declaration  was  framed  on  a  charter-party, 
dated  the  15th  of  May,  1838,  made  between  the  plaintiff  and  defendants,  owners  of 
a  ship  called  the  "  Kent,"  then  lying  at  Liverpool ;  whereby  it  was  agreed  that  the 
ship  should,  on  or  before  the  31sf;  of  May  then  instant,  sail  and  proceed  to  Belize,  in 
the  bay  of  Honduras,  and  there  or  at  the  usual  places  of  loading  in  the  bay,  take  on 
board  a  full  cargo  of  mahogany,  &c.,  which  the  plaintiff  thereby  engaged  to  ship,  not 
exceeding  what  she  could  reasonably  stow  and  carry,  over  and  above  her  tackle, 
apparel,  &c.,  and  being  so  loaded,  should  therewith  proceed  to  London  or  Liverpool, 
and  deliver  the  .same  on  being  paid  freight  at  41.  per  ton,  &c.  The  count,  after  an 
allegation  of  mutual  promises,  averred  that  the  ship  sailed  according  to  the  agreement, 
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and  on  the  1st  of  Octolier  arrived  at  a  usual  place  of  loading  in  the  bay  of  Honduras, 
viz.  Ulloa ;  and  that  the  plaiiititf  there  shipped  a  full  cargo,  not  e.Kceeding  &c.,  to  wit, 
500  tons  of  mahogany,  in  this,  to  wit,  that  he  did  then  and  there,  in  the  usual  and 
accustomed  way  there,  and  so  as  that  the  .same  might  be  thereupon  received  and 
taken  on  board  the  said  ship  for  the  said  voyage  to  England,  deliver  the  said  mahogany 
to  the  master  and  crew  of  the  said  ship,  who  received  the  same  from  the  plaintiti  for 
the  purpose  of  being,  and  so  as  that  the  .same  might  be,  tJiken  on  board  of  and  carried 
and  conveyed  in  the  said  ship  on  the  said  voyage  to  England.  Breach,  that  although 
part  of  the  cargo  was  taken  on  board,  and  carried  and  conveyed  on  the  said  voyage 
to  England,  and  although  the  ship  pro-[578]-ceeded  therewith  to  Liverpool,  according 
to  orders  theretofore  received  in  that  behalf,  and  there  delivered  the  said  part  of  her 
cargo ;  and  although  the  plaintiff  -performed  all  the  conditions  of  the  said  agreement 
on  his  part,  and  paid  all  the.  residue  of  the  freight,-  yet  the  whole  of  the  cargo  so 
delivered  and  received  as  aforesaid  was  not  taken  on  Ijoard  and  carried  and  conveyed 
and  deliveied  in  and  from  the  said  ship ;  but  on  the  contrary  thereof,  part  of  the 
cargo  so  delivered  and  received  as  aforesaid,  to  wit,  100  tons  of  mahogany,  &c.,  was 
not,  nor  were,  nor  was  any  part  of  the  same  parcel  of  such  cargo,  taken  on  board,  or 
carried,  conve3'ed,  and  delivered,  according  to  the  true  intent  and  meaning  of  the  said 
agreement ;  but  therein  the  defendants  wholly  failed  and  made  default,  and  thereby 
the  said  part  of  the  said  cargo  became  and  was  \yholly  lost  to  the  plaintiff'. 

1  he  second  count  stated,  that,  in  consideration  that  the  plaintiff',  at  the  request  of 
the  defendant,  had  caused  certain  goods,  to  wit,  100  tons  of  mahogany,  of  great 
value,  &c.,  to  be  taken  to  and  loaded  on  board  of  a  certain  vessel  called  the  •'  Kent," 
then  lying  in  the  bay  of  Honduras,  for  the  purpose  of  being  carried  and  conveyed 
to  England,  for  reasonable  freight  and  reward  to  the  defendants,  the  defendants 
promised  the  plaintiff'  that  due  and  proper  care  should  be  taken  of  the  same  goods, 
until  the  same  should  be  loaded  on  board  the  said  ship.  Averment,  that  the  plaintiff' 
did  deliver  the  said  goods  to  the  defendants  for  the  purposes  aforesaid.  Breach, 
that  due  and  proper  care  was  not  taken  of  the  said  goods,  until  the  same  were  loaded 
on  board  the  said  ship ;  but  on  the  contrary  thereof,  so  little  care  was  taken  of  the 
same,  that  by  and  through  the  negligence,  carelessness,  and  improper  conduct  of  the 
defendants  in  the  premises,  the  said  goods,  after  they  were  delivered  to  the  defendants 
as  aforesaid,  and  whilst  in  their  custody  to  be  loaded  on  board  the  said  [579]  vessel 
as  afoiesaid,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  became  and 
were  wholly  lost. 

The  particulars  of  demand  were  as  follows: — "The  plaintiff  claims  InSl.,  the  price 
and  value  of  eight  logs  of  mahogany  delivered  to  the  crew  of  the  '  Kent,'  at  Ulloa, 
in  the  Bay  of  Honduras,  in  October,  1838,  and  for  the  recovery  of  which  he  will 
resort  to  each  count  of  the  declaration. " 

Crompton  having  obtained  a  rule  to  shew  cause  why  one  of  the  above  counts 
should  not  be  struck  out  of  the  declaration, 

J.  Henderson  shewed  cause.  These  counts  disclose  distinct  causes  of  action.  The 
first  is  on  the  express  contract  in  the  charter-party,  to  receive  the  goods  at  Honduras 
and  convey  them  to  England  ;  the  other  on  the  contract  implied  by  law  to  use  due 
diligence  in  taking  them  from  the  shore  to  the  ship.  The  wise  is  precisely  similar 
in  kind  to  that  of  freight  on  a  charter-party,  and  freight  pro  rata  itineris,  which  is 
one  of  the  exceptions  mentioned  in  the  rules  of  ilil.  Term,  4  Will.  i.  The  judge 
could  not  in  this  case  amend  from  one  count  to  the  other. 

Crompton,  contra.  These  counts  only  allege  two  different  bailments  on  which  the 
same  goods  are  stated  to  have  been  delivered  to  the  defendants.  As  to  part  at  least 
of  the  purposes  for  which  the  goods  were  received,  the  same  complaint  is  introduced 
into  both  counts.  One  part  of  the  breach  in  the  Kist  count  is,  that  the  goods  were 
not  taken  on  board  the  ship,  so  that  under  it  the  plaintiff  could  prove  a  breach  of  that 
part  of  the  bailment. 

LoKi)  AuiNtiKR,  C.  B.  1  think  these  counts  ought  to  stJind.  Under  the  tiret, 
the  plaintiff'  must  prove  a  breach  [580J  of  the  charter-party,  otherwise  he  makes  out 
no  case  Then  if  it  turns  out,  on  the  construction  of  the  charter-party,  or  l)y  usage, 
that  it  does  not  extend  to  cover  the  liability  between  the  shore  and  the  ship,  the 
plaintiff'  seeks  by  the  second  count  to  recover  for  the  breach  of  the  contract  implied 
by  law  to  take  care  of  the  goods  from  the  shore  to  the  ship. 

Fakick,  B.     These  are  really  different  contracts:  in  the  ffrst  count  the  plaintiff 
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goes  on  the  charter-party,  iu  the  second  on  a  contract  to  which  the  charter-party  may 
not  be  applicable. 

Alderson,  B.,  and  ROLFE,  B.,  concurred. 

Rule  discharged. 

The  Chancellor,  Masters,  and  Scholars  of  the  University  of  Cambridge 
V.  Charles  Baldwin.  Exch.  of  Pleas.  1839. — Debt  on  bond  against  a  surety. 
The  condition  recited,  that  the  Chancellor,  Masters,  and  Scholars  of  the  University 
of  Cambridge  had  appointed  B.,  C,  &  J.  their  agents  for  the  sale  of  books  printed 
at  their  press  in  the  University,  and  that  the  defendant  had  offered  to  enter  into 
a  bond  with  them  as  a  surety ;  and  it  was  conditioned,  that  if  the  said  B.,  C,  & 
J.  and  the  survivors  and  survivor  of  them,  and  such  other  person  and  persons  as 
should  or  might  at  any  time  or  times  thereafter,  in -partnership  with  them  or  any 
or  either  of  them,  act  as  agent  or  agents  of  the  said  Chancellor,  &c.,  or  their 
successors,  for  the  sale  of  books  as  aforesaid,  did  and  should  duly  account  to  the 
said  Chancelloi',  &c.,  and  their  successors,  for  all  books  delivered  or  sent  to  them 
or  any  or  either  of  them  for  sale  as  aforesaid,  and  should  pay  all  monies  which 
should  become  pa3'able  to  the  said  Chancellor,  &c.,  in  respect  of  such  .sale,  then 
the  obligation  to  be  void,  &c.  : — Held,  that  by  the  letirement  of  J.  from  the 
partnership  of  B.,  C,  &  J.,  the.  defendant,  as  their  surety,  was  discharged  from 
all  further  liability  on  this  bond. 

Debt  on  bond,  dated  the  20th  of  April,  1821.  The  declaration  set  out  the  bond 
and  condition,  which,  after  reciting  that  the  said  Chancellor,  Masters,  and  Scholars 
had  appointed  one  Robert  Baldwin,  one  Richard  Cradock,  and  one  William  Joy, 
their  agents  for  the  sale  of  books  printed  at  their  press  at  the  said  University  of 
Cambridge,  and  that,  previous  to  the  said  appointment,  it  was  agreed  [581]  that  the 
said  Robert  Balilwin,  Charles  Cradock,  and  William  Joy,  together  with  one  sufficient 
surety,  should  enter  into  a  bond  to  the  .said  Chancellor,  Masters,  and  Scholars  in  the 
sum  of  15001.,  conditioned  as  thereinafter  was  expressed,  and  that  the  defendant  had 
offered  to  enter  into  such  bond  with  the  said  Robert  Baldwin,  Charles  Cradock,  and 
AVilliam  Joy,  and  the  said  Chancellor,  Masters,  and  Scholars  had  approved  of  him  as 
a  sufficient  sui  ety  ;  it  was  conditioned,  that  if  the  said  Robert  Baldwin,  Charles 
Cradock,  and  W'illiani  Joy,  and  the  sur\ivors  and  survivor  of  them,  and  such  other 
person  and  persons  as  should  or  might  at  any  other  time  or  times  thereafter,  in 
partnership  with  them  or  any  or  either  of  them,  act  as  agent  or  agents  of  the  said 
Chancellor,  Masters,  and  Scholars,  or  their  successors,  for  the  sale  of  books  as  aforesaid, 
did  and  should  truly  account  to  the  said  Chancellor,  Masters,  and  Scholars,  and  their 
succesisors,  for  all  books  deliveied  or  sent  to  them  or  any  or  either  of  them  for  sale 
as  aforesaid,  and  did  and  should  well  and  truly  pay  to  the  said  Chancellor,  Masteis, 
and  Scholars,  and  their  successors,  all  monies  which  should  or  might  become  payable 
to  them  for  or  in  respect  of  such  sale  of  books  as  aforesaid,  then  the  said  therein  above 
written  obligation  should  be  void,  but  otherwise  should  remain  in  full  force  :  Provided, 
and  it  was  thereby  declared,  that  if  the  said  defendant  should  at  any  time  become 
unwilling  to  continue  surety  as  aforesaid,  and  should  signify  such  unwillingness  by 
notice  in  writing  delivered  to  the  Vice-Chancellor  of  the  said  University  for  the  time 
being,  or  at  his  residence  in  the  said  University,  then  and  in  such  case  the  said 
Chancellor,  Masters,  and  Scholars,  and  their  successors,  should  not  be  entitled  to 
recover  from  the  defendant,  his  heirs,  executors,  or  administrators,  any  penalty  or  sum 
of  money  whatsoever  for  or  in  respect  of  any  books  delivered  or  sent  to  the  .said 
Robert  Baldwin,  Cliailes  Cradock,  and  William  [582]  Joy,  or  any  or  either  of  them, 
or  any  other  person  or  persons  acting  in  partnership  with  them  or  any  or  either  of 
them  as  agent  or  agents  as  aforesaid,  after  one  week  from  the  delivery  of  such  notice 
as  aforesaid,  or  for  or  in  respect  of  the  sale  or  produce  of  any  such  books,  or  any 
account,  matter,  or  thing  relating  thereto :  as  by  the  said  writing  obligatory,  and  the 
condition  thereunder  written,  will  more  fully  appear.  And  the  said  Chancellor, 
Masters,  and  Scholars  say,  that  after  the  making  of  the  said  writing  oljligatory,  to 
wit,  on  the  1st  January,  1832,  and  on  divers  other  days  between  that  day  and  the 
1st  of  .lanuary,  1838,  divers,  to  wit.  200,000  books  theretofore  printed  at'the  press 
of  the  Chancellor,  Masteis,  and  Scholars  of  the  said  University,  in  the  said  University, 
of  great   value,  to  wit,  of  the  value  of  20,00(Jl.,  were  delivered   ,uk1   sent   bv   the 
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Chancellor,  Masters,  and  Scholars  of  the  said  University  for  the  time  being  to  the 
said  Robert  Baldwin  and  Charles  Ciadock  for  the  sale  thereof,  the  said  Robert  Baldwin 
and  Charles  Cradock,  during  all  the  time  last  aforesaid,  being  and  acting  as  agents  of 
the  Chancellor,  Masters,  and  Scholars  of  the  said  University  for  the  time  being,  for 
tlie  s;ile  of  books  printed  at  their  press  in  the  said  University  as  aforesaid,  and  carrying 
on  trade  in  partnership  and  together,  and  the  said  William  Joy  having  before  the 
last-mentioned  time  or  any  part  thereof,  t-o  wit,  on  the  22nd  of  November,  1827, 
retired  from  partnership  with  the  said  Robert  Baldwin  and  Charles  Cradock,  and 
ceased  from  thenceforth  to  be  or  act  as  agent  of  the  Chancellor,  Masters,  and  Scholars 
of  the  said  University  for  the  sale  of  books  as  aforesaid.  And  the  Chancellor,  Masters, 
and  Scholars  of  the  said  University  further  say,  that  at  the  commencement  of  this 
suit,  to  wit,  on  the  said  1st  of  January,  1838,  divers  monies,  amounting  in  the  whole 
to  a  large  sum,  to  wit,  the  sum  of  10001. ,  became  and  were  due  and  payable  to  the 
Chancellor,  Masters,  and  Scholars  of  the  said  University  [583]  for  the  time  being, 
from  the  said  Robert  Baldwin  and  Charles  Cradock,  for  and  in  respect  of  the  sale  of 
the  said  books  so  delivered  and  sent  as  aforesaid.  Yet  the  Chancellor,  Masters,  and 
Scholars  of  the  said  Univer.sity  aver,  that  the  said  Robert  Baldwin  and  Charles  Cradock 
have  not,  nor  h;is  either  of  them,  well  and  truly  paid  to  the  said  Chancellor,  Masters, 
and  Scholars  of  the  said  Utiiversity,  in  the  said  writing  obligatory  mentioned,  or  their 
successors,  the  said  monies  which  so  became  payable  to  them  as  aforesaid,  or  any 
or  either  of  them  or  any  part  thereof,  but  have  neglected  so  to  do.  By  reason 
whereof,  &c. 

Special  demurrer,  and  joinder  in  demurrer. 

The  point  stated  for  argument  on  the  part  of  the  defendants  was,  that,  by  the 
retirement  of  William  Joy  from  the  partnership  of  Baldwin,  Cradock,  &  Joy,  the 
defendant,  as  their  surety,  was  discharged  from  all  further  liability  on  the  bond. 

The  case  was  aigued  in  Easter  Term  last  by 

Wightman  in  support  of  the  demurrer.  The  question  is,  whether  on  the  retirement 
of  one  partner  from  the  firm,  the  surety  is  or  is  not  discharged  I  It  is  submitted  that 
he  is  discharged.  The  continuance  of  two  of  the  three  persons,  Baldwin,  Cnulock, 
&  Joy,  in  partnership,  after  the  retirement  of  one,  is  not  a  term  in  the  condition. 
The  states  of  things  contemplated,  under  which  the  defendant  was  to  be  liable,  are, 
when  a  partner  dies,  or  a  now  one  is  introduced,  or  all  carry  on  trade  together. 
Retirement  is  substantially  diti'erent  from  all  these  ;  the  retiring  partner  might  perhaps 
take  with  him  all  the  assets  of  the  firm  :  so  Mr.  Joy  might  be  the  only  substantial 
partner,  or  the  defendant  might  have  other  good  reasons  for  restiicting  his  responsi- 
bility. The  parties  to  account  are  "  R.  Baldwin,  C.  Cradock,  and  W.  Joy,  and  the 
survivors  and  survivor  of  them,  and  such  other  person  and  persons,  &c."  The  books 
[584]  are  to  be  sent  "  to  them  or  either  of  them,"  that  is,  being  in  partnership  as 
previously  mentioned.  The  cases  of  U'e4<rn  v.  Marlon  (i  Taunt.  078),  and  Simgaii  v. 
C'ouke  (1  Bing.  452),  are  in  point.  In  the  one  case  the  words  "  oi-  any  or  either  of 
them,"  and  in  the  other  the  words  "or  either  of  them,"  were  similarly  introduced, 
and  yet  thej'  were  held  to  be  restricted  by  the  recitals,  to  any  of  them  in  partnership. 
[Parke,  B.      The  reciUil  mentions  the  three,  l)Ut  the  condition  may  go  fmther.] 

Cowling,  contra.  It  is  not  disputed  that  the  condition  may  be  qualified  by  the 
recital,  but,  as  observed  by  Lord  Ellenborough,  C.  J.,  in  Parker  v.  ITise,  (6  Mau.  & 
Selw.  239,  2i7),  "all  this  imports  that  it  is  to  be  gathered  from  the  recitjil  that  the 
intention  of  the  parties  requires  that  the  condition  should  be  qualified."  Here  the 
contrary  appears,  for  the  defendant  expressly  continues  his  liability'  after  the  death 
of  one  partner,  and  also  the  introduction  of  a  new  one,  which  negati\cs  any  intention 
of  restrictiiik:  his  liability  to  the  continuance  of  the  three  in  partnership,  as  was 
considered  to  follow  from  the  absence  of  such  provisions  in  the  cases  cited.  In  Simsou 
v.  Cooke,  Lord  Giil'ord  (1  Bing.  4G1)  relied  on  the  circumstance  that  the  surety  might 
have  entertained  a  high  opinion  of  the  integrity  and  discretion  of  one  of  the  partners  ; 
but  here  that  reason  cannot  apply,  for  any  one  may  die,  and  any  number  of  strangers 
be  introduced,  and  yet  the  defendant  will  remain  liable.  The  true  construction  is, 
not  to  consider  that  the  defendant  makes  an  enumeration  of  all  the  different  eases  in 
which  he  is  to  be  liable,  but  whether  his  liability  does  not  extend  through  a  class  of 
circumstances  of  which  he  has  afforded  instances.  The  general  intent  is  to  be  considered. 
He  is  to  be  liable  for  all  hooks  delivered  "to  them  or  any  or  either  of  them  ;"  the 
previous  [585]  language  does  not  shew  that  this  is  to  be  restricted,  and  the  language 
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subsequently  of  the  proviso  shews  that  it  is  to  have  an  extensive  meaning,  because 
liberty  is  reserved  to  the  defendant  to  exonerate  himself  from  all  responsibility  arising 
from  any  change  or  otherwise,  by  giving  a  week's  notice.  The  restriction  suggested 
by  the  defendant  cannot  be  correct ;  for  if  Messrs.  Baldwin,  Cradock,  &  Joy  were  to 
take  a  new  partner,  and  Joy  were  to  retire,  the  defendant  would  continue  liable  by 
the  express  language  of  the  condition,  which  negatives  the  defendant's  construction. 
[Alderson,  B.  The  defendant  would  say  that  in  the  supposed  case  the  condition  must 
be  read  as  having  the  word  "survivors,"  or  the  like,  carried  through  the  whole 
sentence.]  That  would  be  going  further  than  any  case  hitherto  in  favour  of  sureties. 
If  every  instance  in  which  a  surety  is  to  be  liable  is  to  be  specified,  it  will  scarcely  be 
possible  to  draw  these  bonds  with  sufficient  circumstantiality  and  correctness. 
[Parke,  B.  The  words  of  the  bond,  as  to  partners,  aie  "and  such  other  person,  &c.," 
that  is,  the  responsibility  is  confined  to  the  cases  of  partners  together  with  the  firm 
of  Baldwin,  Cradock,  it  Joy,  or  some  of  them.] 

Wightman  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  Trinity  Term  by 

Lord  Abinger,  C.  B.  This  was  an  action  upon  a  bond  against  a  surety.  The 
condition  of  the  bond  stated,  that  the  firm  of  Baldwin,  Cradock  and  Joy  had  been 
appointed  agents  to  the  University  for  the  sale  of  books,  and  it  was  conditioned  "  that 
if  the  said  R.  Baldwin,  C.  Cradock,  &  W.  Joy,  and  the  survivors  and  survivor  of 
them,  and  such  other  person  and  persons  as  should  or  might  at  any  time  [586]  or 
times  thereafter,  in  partnership  with  them,  or  any  or  either  of  them,  act  as  agent 
or  agents  of  the  said  Chancellor,  Master.?,  and  Scholar's,  or  their  successors,  for  the 
sale  of  books  as  aforesaid,  did  and  should  dul}'  account,"  the  bond  should  be  void. 
It  then  states  that  Mr.  Joy  had  quitted  the  partnership,  and  left  the  other  two, 
namely,  Messrs.  Baldwin  &  Cradock,  carrying  it  on,  and  that  the  University  employed 
them  as  their  agents,  and  that  it  was  for  theii'  default  that  this  action  was  brought 
against  the  surety,  the  defendant  in  this  case. 

The  first  impression  the  Court  had  was,  that  the  surety  was  liable.  On  the 
argument,  however,  Mr.  AVightman  took  a  distinction  between  the  case  of  any  two 
of  them  carrying  on  partnership  together  in  the  lifetime  of  the  other  members  of  the 
firm,  and  contended  that  the  words  of  the  condition  did  not  embrace  that  case  ;  and 
the  Court  have  come  to  that  conclusion.  On  the  argument,  I  did  not  distinctly  see 
the  answer  to  that  objection,  but  I  must  own  I  was  very  desirous  to  find  it ;  but  on 
looking  narrowly  through  the  condition,  I  am  afraid  we  must  decide  in  favour  of 
Mr.  VVightman's  objection.  The  words  of  the  condition  are,  "that  if  the  said  Kobert 
Baldwin,  Chailes  Cradock,  &  William  Joy,  and  the  survivors  and  survivor  of  them,"  &c. 
If  the  words  had  been  "or  any  or  either  of  them,  or  the  survivors  or  survivor  or  any 
or  either  of  them,"  that  would  have  answered  the  plaintiff's  purpose,  for  it  would 
meet  the  case  of  one  or  more  of  these  persons  quitting  the  partnership,  or  of  one  of 
them  dying.  But  looking  at  the  precise  words  of  this  condition,  the  case  certainly 
is  not  brought  within  the  terms  of  it,  and  there  must  therefore  be  judgment  for  the 
defendant. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  defendant. 

[587]  Weeton  and  Others  v.  Woodcock  and  Others.  Exch.  of  Pleas.  1839. 
— The  first  count  of  the  declaration  alleged,  that  the  plaintift's  had  demised  to  T.  a 
factory,  and  the  warehouse,  engine,  and  engine-house,  &c.,  thereto  belonging  ; 
it  then  set  out  a  covenant  by  T.  to  keep  up  a  good  steam-engine  boiler,  and  to 
deliver  up  the  premises  in  good  order,  with  every  thing  upon  them,  at  the  end 
of  the  term.  There  was  a  proviso  for  re-entry  in  case  T.  should  become  bankrupt. 
The  declaration  then  alleged  the  entry  of  T.,  and  that  he  continued  in  possession 
until  the  term  was  determined  by  the  plaintifi'in  consequence  of  T.'s  bankruptcy  ; 
and  averred  that  a  certain  steam-boiler  theretofore  annexed  and  set  up  on  the 
demised  premises  by  T.,  remained  and  continued  so  annexed  during  the  term  and 
at  the  time  of  its  determination,  by  reason  whereof  the  plaintiti's  had  become 
entitled  to  it,  and  the  same  ought  to  have  remained  and  been  left  on  the  demised 
premises,    and    not   to    have    been    disaunexed    therefrom.      Breach,    that    the 
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defendants,  intending,  &c.,  wrongfully  and  without  the  plaintiffs'  consent  dis- 
annexed  and  removed  the  said  steam-engine  boiler  from  the  demised  premises, 
whereby  the  estate  and  interest  of  the  plaintiffs  in  the  factor}',  &c.,  was  greatly 
injured  and  deteriorated  : — Held,  that  this  was  substantially  a  count  in  trespass, 
and  could  not  be  joined  with  a  count  in  trover. 

[S.  C.  7  Dowl.  P.  C.  853 ;  9  L.  J.  Ex.  97.     See  further,  7  M.  &  W.  14.] 

The  first  count  of  the  declaration  allegeil,  that  the  plaintiffs  by  indenture  had 
demised  to  one  Taylor  a  certain  factory  then  in  his  oecupatiorj,  and  the  warehouse, 
engine,  and  engine-houses,  &c.,  to  the  factory  and  steam-engine  belonging.  It  then 
set  out  a  covenant  by  Tavlor  to  keep  up  a  good  steam  engine,  with  a  boiler  of  beaten 
iron,  and  at  the  end  of  the  terra  to  deliver  up  the  premises,  and  all  things  thereon,  in 
gotxl  repair,  and  a  proviso  for  re-entry  in  case  of  the  bankruptcy  of  Taylor,  or  non- 
perfoimance  of  the  covenants.  It  tiien  averred  that  Taylor  entered  and  continued 
in  possession  until  the  term  was  determined  by  reason  and  in  consequence  of  the 
bankruptcy  of  Taylor,  and  the  non-performance  of  the  covenants  ;  and  that,  at  the 
time  of  the  determination  of  the  term,  "a  certain  steam-engine  boiler  theretofore 
annexed,  set  up,  and  placed  on  the  demised  premises  by  Taylor,  remained  and  con- 
tinned  annexed,  and  set  up  and  placed,  after  the  making  of  the  indenture,  and  during 
the  term,"  and  was  used  for  working  the  said  demised  steam-engine,  and  was  proper 
and  necessary  for  working  the  same,  and  at  the  time  of  the  determination  of  the  term, 
w;is  the  only  boiler  on  the  demised  premises  capable  of  supplying  the  engine  with 
steam ;  and,  "  by  reason  of  the  premises,  the  plaintiff  had  become  entitled  to  the 
steam-boiler,  and  the  same  ought  to  have  remained  and  contiiuied  and  Ijeen  left  on 
the  premises,  and  not  disannexed  or  removed  without  the  consent  of  the  plaintiffs." 
Breach,  that  the  defend-[588]-ants  wrongfully,  and  without  the  license  of  the  plaintiffs, 
and  against  their  will,  disannexed  and  removed  the  steam-engine  boiler,  by  means 
whereof  the  estate  and  interests  of  theplaintffs  in  the  factory  were  greatly  injured. (n) 
The  second  count  was  in  trover. 

General  dcnuu-rer,  and  joinder  in  demurrer.  The  point  stated  for  argument  on 
the  [art  of  the  defendants  was,  that  the  first  count  was  in  trespass,  and  could  not 
be  joined  with  a  count  in  trover. 

Crompton,  in  support  of  the  demurrer.  There  is  a  misjoinder,  as  the  matters  alleged 
in  the  first  count  arc  matters  in  trespass.  It  is  not  case,  on  the  ground  of  the  injury 
being  to  the  reversionary  estate,  or  of  the  damages  being  consequential,  but  it  states 
matters  of  trespass  direct  and  immediate  to  the  possession  of  the  plaintiff.  The  Court 
then  called  on 

Cowling  to  support  the  declaration.  The  declaration  is  good,  for  the  first  count 
is  in  case  and  not  in  trespass.  It  begins  in  case,  and  not  in  trespass  ;  and  even  if  the 
cause  of  action  would  have  been  better  stated  in  trespass,  yet  if  the  Court  think  that 
it  is  meatit  as  a  coinit  in  case,  they  will  give  judgment  for  the  i)laiiitirt  on  the  other 
cotmt ;  for  if  the  lirst  be  an  informal  count,  the  defendant  should  have  denuirred 
specially  to  that  count  only.  The  first  count  contains  no  averment  tliat  the  boiler 
was  the  i)roperty  of  the  plaintilis,  and  that  they  were  in  possession  of  it.  But 
supposing  th(;y  can  maintain  an  action  of  trespass  for  the  disannexing,  there  arc  many 
cases  in  which  a  party  can  waive  the  trespass  and  sue  in  case.  [Parke,  [589]  B.  That 
might  perhaps  be  so  as  to  the  personalty,  but  there  are  no  such  authorities  as  to  land.] 
It  is  submitted,  that  even  assuming  that  the  plaintiffs  must  be  considered  as  in  posses- 
sion, there  can  be  no  reason  for  the  distinction  between  land  and  personal  property. 
If  a  ])laintitr  may  waive  a  direct  trespass  to  a  chattel,  and  bring  trover  for  the  supposed 
conversion,  why  may  he  not,  as  in  this  instance,  waive  the  wrongful  entry  on  the 
land,  and  niaititain  case  for  the  consetinential  damage  arising  to  his  interest  in  the 
land,  for  the  disainiexitig  of  a  fixture  which  rendered  the  land  more  valuable!  The 
authorities  reimdiate  such  a  distinction.  According  to  Vinor's  Abr.  tit.  .Vctions,  M. 
(e.),  pi.  (J,  certainly  it  is  said,  "  If  a  man  comes  upon  my  own  land  and  makes  a  iniisanco 
to  my  watercourse,  as  if  he  makes  a  lime-pit,  •Sic,  I  cainiot  have  an  action  upon  the 
case  against  him  for  this,  but  an  action  of  trespass ;"  but,  in  the  marginal  note,  Coapei' 
V.  67.  John  (Aleyn,  84)  is  referred  to,  where  that  case  was  cited  and  overruled.     So, 

(a)  See  the  declaration  set  out  more  at  length,  ante,  143-4.  The  plaintiff  amended 
by  striking  out  the  words  "and  converted  and  disposed  thereof  to  their  own  use.  ' 
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Booth  V.  Oliver  (1  Viner's  Abr.  Actions,  K.  (c),  p!.  3)  goes  even  further  than  the  present 
case  on  this  point  The  language  of  Tindal,  C.  J  ,  in  HoUaiul  v.  Bird  (10  Bing.  15, 
3  M.  &  Scott,  363),  is  general,  and  applies  to  land  as  well  as  chattels.  He  says, 
"  Although  a  wrongful  taking  may  be  a  ground  of  trespass,  there  are  many  eases  in 
which  a  party  may  waive  the  trespass  and  sue  in  case ;  such  is  the  action  of  trover ; 
and  no  one  will  deny  that  trover  lies  for  the  subsequent  detainer,  when  the  original 
seizure  is  an  act  of  trespass."  So  in  Muskett  v.  Hill  (5  Bing.  N.  C.  694),  where  the 
grantor  of  a  license  to  mine  re-entered  and  forcibly  expelled  the  grantee,  it  was  held 
that  case  was  maintainable,  although  Harker  v.  Birkbeck  (3  Burr.  1556)  was  cited  to 
shew  that  trespass  was  [590]  the  proper  form  of  action.  [Parke,  B.  In  Mufkeit  v. 
Hill,  there  was  onl}'  a  license  to  work  a  mine — there  was  no  possession  so  as  to  main- 
tain trespass.]  That  does  not  appear,  and  Harker  v.  Birkheck  is  a  strong  authority  to 
shew  that  the  plaintiff  might,  in  the  case  of  MuskHt  v.  HiU,  have  maintained  trespass. 
[Parke,  B.  Harker  v.  Birkheck  was  the  case  of  an  exclusive  license,  and  it  was  expressly 
stated  that  the  plaintifis  were  in  possession  of  the  mine.]  Moreton  v.  Hardern  (4  B.  & 
Cr.  223  ;  6  Dowl.  &  Ry.  275),  JVilliams  v.  Holland  (10  Bing.  112  ;  3  M.  &  Scott,  540), 
Com.  Dig.  Action,  M.  2,  are  also  authorities  to  shew  that  a  party  may  bring  case  or 
trespass  at  his  election.  Here  all  that  appears  is  that  the  lease  was  determined  ;  and 
it  was  not  inconsistent  with  that,  that  Taylor  should  have  continued  in  possession; 
and  if  whilst  he  so  continued  in  possession  the  assignees  had  disannexed  the  boiler, 
case  and  not  trespass  is  the  proper  remedy  :  Burchell  v.  Hornsbi/  (1  Camp.  360).  [Lord 
Abinger,  C.  B.  There  the  tenant  remained  in  possession  after  the  expiration  of  a 
notice  to  quit,  and  Lord  Ellenborough  said  that  whilst  the  possession  remained  in  the 
tenant,  the  landlord  might  be  considered  as  entitled  to  the  reversion.  Parke,  B. 
The  landlord  might  in  that  case  treat  him  as  a  tenant  or  not,  at  his  option.]  There 
is  nothing  to  shew  that  the  plaintifis  were  in  possession,  and  therefore  it  must  be 
considered  as  if  they  had  not  obtained  actual  possession  This  is  not  a  demurrer  to 
the  count,  but  to  tiae  declaration,  and  every  intendment  to  make  the  particular  count 
good  should  therefore  be  made.  Here  there  is  no  averment  that  the  plaintiffs  were 
in  possession  ;  the  declaration  only  shews  that  they  were  entitled  to  it.  It  shews 
Taylor  to  have  gone  into  possession,  but  does  not  shew  him  to  have  left.  Neither 
does  it  allege  [591]  that  the  boiler  belonged  to  the  plaintiflfs,  but  only  that,  in  pursu- 
ance of  the  covenant,  it  ought  to  have  been  left  there  for  them,  which  gave  them  a 
kind  of  lien  upon  it,  which  might  well  be  the  subject  of  an  action  upon  the  case. 
[Parke,  B.  Does  not  the  declaration  aver  that  the  boiler  was  affixed  to  the  freehold  1 
then,  if  so,  it  belongs  to  the  landlord  after  the  determination  of  the  term.]  Martyr 
V.  Bradley  (2  M.  &  Scott,  2-5)  was  a  similar  case  to  the  present.  That  was  an  action 
by  landlord  against  tenant  for  wrongfully  removing,  after  the  expiration  of  the  lease, 
a  pair  of  mill-stones  set  up  by  the  tenant  during  the  term.  There  the  declaration 
was  in  the  same  form  as  the  present,  and  was  also  a  count  in  trover.  Although  the 
plaintiffs  here  might  have  shaped  their  case  difi'erently,  and  said  that  this  was  their 
boiler,  yet  they  might  go  lower  and  claim  a  special  property  in  it :  Pitts  v  Gaince 
(1  Salk.  10).  [Parke,  B.  But  here  you  allege  an  absolute  property  in  the  boiler,  and 
you  bring  an  action  for  tearing  down  a  fixture,  which  is  a  trespass.  Your  argument 
is,  that  the  Court  cannot  assume  it  was  a  trespass,  and  that  it  is  very  uncertain 
whether  it  amounts  to  one  or  the  other.]  Yes;  and  that  if  the  count  is  ambiguous, 
it  should  have  been  demurred  to  on  that  ground.  In  Pirktriiig  v.  Biidd  (4  Camp.  2  1 9), 
where  the  defendant  nailed  to  his  own  wall  a  board  which  overhung  the  plaintiff''s 
close,  Lord  Ellenborough  was  of  opinion  that  ease  and  not  trespass  was  the  remedy. 

Crompton,  in  reply.  The  question  is  not  whether  this  is  a  good  count  in  trespass 
in  point  of  form,  but  whether  it  substantially  states  matters  which  are  the  subject  of 
an  action  of  trespass  ;  and  it  is  clear  that  it  does.  The  declaration  shews  a  possessory 
right  in  the  plaintiff's  by  the  [592]  determination  of  the  term,  and  that  determination 
must  have  been  by  re-entry,  and  is  so  alleged  in  effect.  When  once  it  is  shewn  that 
the  plaintiffs  become  possessed  by  the  determination  of  the  terra,  the  law  presumes 
that  they  continued  to  be  so  at  the  time  the  injury  was  committed.  When  once  they 
got  into  possession,  if  a  person  afterwards  entered  wrongfully,  they  could  not  bring 
case,  the  cause  of  action  being  in  trespass  or  none  at  all.  If  an  injury  is  done  to  the 
land  of  a  person  out  of  possession,  but  who  has  the  possessory  right,  he  must  enter, 
and  then  bring  trespass  for  the  antecedent  wrong,  his  entry  being  relative  back  for 
that  purpose ;  then,  after  revesting  the   possession  by  ejectment,  the  lessor  of  the 
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plaintiff  may  bring  trespass  for  the  mesne  profits.  In  Hensworth  v.  Fowkes  (4  B.  & 
Ad.  449;  1  Xev.  &  Man.  321),  Littledale,  J.,  says,  "I  do  not  accede  to  the  general 
position,  that  whenever  there  is  a  trespass,  and  also  a  consequential  damage,  the 
plaintiff  may,  at  his  election,  waive  the  trespass  and  sue  in  case.  If  that  were  so, 
whenever  there  is  an  assault  and  a  consequent  injury,  the  party  might  adopt  this 
course,  and  so  entitle  himself  to  costs,  if  he  recovered  only  one  shilling  damages  : " 
and  Taunton,  J.,  in  the  course  of  the  argument,  made  a  similar  observation.  In  Smith 
V.  Goodtiin  (4  B.  &  Ad.  413  ;  1  Nev.  &  Man.  371),  one  of  the  counts  alleged  that  the 
defendants  took  and  distrained  the  goods  of  the  plaintiff  for  rent  of  more  than  sufficient 
value  to  satisfy  the  rent  and  costs,  and  then  voluntarily  abandoned  the  same,  and 
afterwards  wrongfully,  injuriously,  and  vexatiously  again  took  and  distrained  the  same 
goods  for  the  same  rent,  and  refused  to  return  the  same  and  converted  them  to  their 
own  use  ;  and  it  was  held,  on  motion  in  arrest  of  judgment,  that  although  the  second 
taking  of  the  goods  was  a  tres-[593]-pass,  yet  case  might  be  sustained  ;  but  that  was 
on  the  ground  that  the  count  had  alleged  a  conversion,  in  respect  of  which  the  plaintiff 
might  maintain  case.  There  Parke,  J.,  says,  "It  seems  to  me  that  the  7th  count  [the 
count  before  mentioned]  is  an  informal  count  in  trover,  setting  forth  circumstances 
which  it  was  unnecessary  to  st;ite,  but  which  are  the  subject  of  such  an  action  ; "  and 
he  then  adds,  that  it  might  be  considered  as  an  informal  count  in  trover,  and  after 
verdict  sufficient;  and  Patteson,  J.,  fully  concurs  in  that  view  of  the  case.  The  true 
principle  was  laid  down  in  the  case  of  Reynolds  v.  Clarke  (2  Ld.  Kaym.  1399),  namelj', 
that  for  an  act  immediatel_v  injurious,  trespass  is  the  proper  remedy,  but  for  an  act 
which  is  consequentially  injurious,  wise  is  the  proper  form  of  action.  Here  the  count 
is  in  truth  for  an  immediate  act  of  trespass.  The  plaintifls  appear  to  claim  damages 
merely  for  the  disannexing  of  the  boiler,  but  they  in  effect  go  for  the  breaking,  although 
they  do  not  call  it  so.  An  injury  to  the  freehold  in  the  plaintiff's  possession  cannot 
be  made  the  subject  of  an  action  upon  the  case.  The  case  of  Mii^keH  v.  Hill  was  that 
of  the  wrongful  conversion  of  an  incorporeal  hereditament.  An  action  on  the  case 
for  an  injury  to  the  plaintiff's  reversion  of  a  real  estate,  implies  an  outstanding  estate 
in  another. 

Lord  Abinoer,  C.  B.  I  am  of  opinion  that  the  first  count  is  substantially  a 
count  in  trespass.  Supposing  it  to  have  been  the  only  count  in  the  declaration,  and 
that  the  cause  had  gone  to  trial,  the  plaintiffs  might  recover  under  it  damages  exceeding 
the  value  of  the  boiler.  The  plaintiflfs  may  have  liberty  to  amend,  on  payment 
of  costs. 

Parke,  B.  I  am  also  of  opinion  that  the  first  count  is  [594]  a  count  in  trespass, 
and  I  think  that  a  special  demurrer  might  have  been  added,  pointing  out  the  ambiguity 
of  the  count.  If  we  examine  the  count,  it  will  clejirly  appear  to  he  in  trespass:  it 
avers  that  the  term  in  the  premises  was  determined  ;  which  of  itself  im|)orts  that  the 
landlord  entered  and  took  possession.  It  then  alleges  that  at  the  time  of  the  determina- 
tion of  the  terra,  the  defendant  dis-annexcd  a  certain  chattel,  b}'  means  whereof  the 
estate  and  interest  of  the  plaintiffs — not  tiieir  reversionary  interest — was  injured.  Ihe 
count,  therefore,  shews  an  injury  to  the  plaintiffs'  possession,  and  that  forms  the  subject 
of  an  action  of  trespa.ss.  Upon  this  declaration  the  plaintiffs  might  have  recovered  for 
the  trespass,  and  consequently,  such  cause  of  action  wmnot  be  joined  with  case.  I'he 
authorities  cited  by  Mr.  Cowling  were  cases  in  which  a  consequential  injury  ensued, 
and  there  is  no  doubt  that  where  there  is  a  direct  injury,  and  also  a  consequential 
damage,  that  may  form  the  subject-matter  either  of  case  or  trespass  ;  but  where  there 
is  a  direct  injury  to  the  soil  and  freehold,  there  is  no  other  remedy  but  trespass.  The 
rule  is  correctly  stated  by  my  Brother  Littledale,  in  Heiixivorth  v.  Fuwkes,  though  the 
other  .Judges  (lisagree  with  respect  to  the  application  of  it. 

GuKNKY,  B.,  and  RoLFE,  B.,  concurred. 

Leave  to  amend  on  payment  of  costs  ;  otherwise, 

Judgment  for  the  defendants. 

[595]  Braduury  v.  PImans.  Exch.  of  Pleas.  1839. — To  an  action  on  a  bill  of 
exchange  by  indorsee  against  acceptor,  the  defendant  pleaded,  that  after  the  bill 
had  been  indorsed  to  the  plaintiff,  and  before  it  bec;ime  due,  and  Ijefore  he  had 
notice  of  such  indorsement,  he  gave  another  bill  to  the  drawer  by  way  of  renewal, 
and  in  lieu  of  the  first-mentioned  l)ill  ;  and  that   he  had  not  before  or  at  the  time 


252  BRADBURY    V.  EMANS  5  M.  &  W.  596. 

he  accepted  the  latter  bill,  or  at  any  time  before  the  commencement  of  this  suit, 
any  notice  that  the  first  bill  of  exchange  had  been  indorsed  to  the  plaintiff',  and 
the  defendant  did  not  then,  nor  until  after  the  same  became  due,  know  that  the 
plaintiH  was  the  holder  of  the  bill : — The  Court  set  aside  this  plea  as  frivolous. 

[S.  C.  7  Dowl.  P.  C.  849 ;  9  L.  J.  Ex.  7.] 

Assumpsit,  by  the  second  indorsee  of  a  bill  of  exchange,  against  the  acceptor.  The 
defendant  pleaded  that  after  the  said  bill  of  exchange  had  been  indorsed  to  the 
plaintiff,  and  before  the  same  became  due  and  payable  according  to  the  tenor  and  effect 
thereof,  and  before  the  defendant  had  notice  that  the  said  last-mentioned  indorsement 
had  been  made  to  the  plaintiff,  he  the  defendant,  at  the  request  of  one  R.  P.  Thoms, 
the  drawer  of  the  said  liill,  accepted  a  certain  other  bill  of  exchange,  to  wit,  a  certain 
bill  bearing  date  &c.,  and  drawn  by  the  said  R.  P.  T.  upon  the  defendant,  for  payment 
to  the  said  K.  P.  T.  or  order,  of  961.,  three  months  after  the  date  thereof,  and  which 
period  had  not  elapsed  before  the  commencement  of  this  suit ;  and  the  defendant  then 
delivered  the  last-mentioned  bill  to  the  said  R.  P.  T.,  for  the  purpose  of  him  the  said 
R.  P.  T.'s  indorsing  the  same  to  the  holder  or  holders  of  the  said  bill  in  the  declaration 
mentioned  by  way  of  renewal,  and  in  lieu  of  the  said  last-mentioned  bill,  he  the  said 
R.  P.  T.,  then  representing  that  he  could  prevail  upon  the  holder  to  renew  the  bill  in 
the  declaration  mentioned  ;  and  the  said  R.  P.  1'.  then  received  the  bill  first  in  this 
plea  mentioned,  for  the  purpose  aforesaid,  and  then  promised  to  get  the  bill  in  the 
declaration  mentioned  renewed  and  withdrawn  from  circulation,  with  and  by  means 
of  the  bill  in  the  plea  first  mentioned.  And  the  defendant  further  saith,  that  he  had 
not  before,  or  at  the  time  that  he  accepted  and  gave  the  said  bill  tii'st  in  this  plea 
mentioned  as  aforesaid,  or  at  any  other  time  before  the  commencement  of  this  suit, 
any  notice  that  the  .said  bill  in  this  declaration  mentioned  had  i)een  indorsed  to  the 
plaintiff',  as  in  the  declaiation  alleged  :  and  the  defendant  did  not  then,  nor  until 
after  the  said  bill  became  due,  know  that  the  plaintirt  was  the  [596]  bolder  of  the 
bill  in  the  declaration  mentioned,  but  alwa\'s  considered  that  the  same  had  been 
renewed,  and  withdrawn  from  circulation,  according  to  the  promise  of  the  said  R.  P.  T., 
and  never  had  notice  to  the  contrary  before  the  commencement  of  this  suit.  Verifica- 
tion.    A  rule  having  been  obtained  to  set  aside  the  plea  as  frivolous, 

James  shewed  cause.  1  his  plea  is  good  to  a  certain  extent,  and  although  it  might 
be  held  bad  upon  general  demurrer,  there  is  no  ground  for  setting  it  aside  on  a 
summary  application.  The  defendant  was  not  under  terms  to  plead  issuably,  and  it 
is  not  sworn  that  the  plea  is  false,  and  without  that  the  Court  will  not  set  it  aside. 
The  practice  as  to  sham  pleas  is  correctly  laid  down  in  Stephen  on  Pleading  (2nd 
edition,  493),  where  it  is  said,  "There  are  certain  pleas  of  that  kind  which,  in  con- 
sequence of  their  having  been  long  and  frequently  used  in  practice,  have  obtained 
toleration  from  the  Courts,  and  though  discouraged,  are  tacitly  allowed  :  as,  for 
example,  the  common  plea  of  judgment  recovered.  But  in  other  cases  a  sham  plea, 
when  ascertained  to  be  so,  is  not  allowed.  It  is  true,  as  already  observed,  that  it 
cannot  in  general,  and  in  the  regular  course,  be  proved  that  the  plea  is  false  till  the 
trial ;  but  when  a  plea  is  not  in  the  usual  and  tolerated  form  of  a  sham  plea,  and  the 
matter  pleaded  is  at  the  same  time  very  impi'obable,  and  presumablj'  intended  as  a 
plea  of  that  description,  the  Court  will,  on  motion,  supported  by  affidavit  of  its 
falsehood,  allow  judgment  to  be  signed  by  the  plaintiff'  as  for  want  of  plea,  and  make 
the  defendant  or  his  attorney  pay  the  costs."  And  Thmnas  v.  Vandenn^olni  (2  B.  & 
Aid.  197),  Bartley  v.  Goldake  (id.  199),  Shadwell  v.  Bertlioud  (o  B.  &  Aid.  750),  Richlet/ 
V.  Frome  (1  B,  &  C.  286),  Meringlon  v.  Beckett  (2  B.  &  C.  81),  [597j  Bdl  v.  Ahmnder 
(6  M.  &  !Selw.  133),  Young  v.  Gadderer  (1  Bing.  380),  are  cited  in  support  of  that 
position.  [Parke,  B.  Those  are  cases  where  the  plea,  if  true,  would  be  an  answer  to 
the  action  ;  but  that  is  not  the  case  here.]  That  is  a  ground  for  demurrer,  and  not 
for  the  summary  interference  of  the  Court  In  Knowles  v.  Bunvard  (2  P.  &  D.  235), 
the  Court  held  the  plea  frivolous ;  but  Lord  Denman  in  that  case  referred  to  Horner 
v.  Kcppel  (2  P.  &  D.  234)  where  the  Court  refused  to  set  aside  the  plea,  stating  the 
ground  of  the  decision  in  the  latter  case  to  be,  "  That  the  plea  traversed  matter  of 
fact  alleged  in  the  declaration."  Now  that  is  the  case  here,  for  it  contains  a  traverse 
of  the  allegation  that  the  defendant  had  notice  that  the  bill  was  indorsed  to  the 
plaintiff.  [Parke,  B.  That  is  a  non-traversable  allegation.]  The  mere  fact  of  a  plea 
being  clearly  insufficient  in  point  of  law,  is  not  a  ground  for  signing  judgment  as  for 
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want  of  a  plea.  Tn  Cowper  v.  Jones  (4  Dowl.  P.  C.  -591),  Patteson,  J.,  says  :  "Unless 
the  defendant  was  under  terms  of  pleading  issuably,  or  the  plea  pleaded  raised  a 
different  i.ssne,  the  Court  cannot  interfere.  The  plea  may  contain  a  statement  of  facts 
which  may  or  ma}'  not  be  true,  and  which  are  not  sufficient  in  point  of  law  as  an 
answer  to  the  action.  That,  however,  is  not  a  reason  for  setting  it  aside.  I  have  not 
the  power  to  do  it.  I  know  the  Court,  some  years  ago,  used  to  interfere  where  the 
plea  was  frivolous,  and  authorize  the  plaintill'  to  sign  judgment  as  for  want  of  a  plea. 
But  the  Courts  afterwards  letraced  their  steps,  on  the  ground  of  a  doubt  they  had  as 
to  their  power  so  to  do.  The  Court,  therefore,  now  never  interferes,  unless  the 
defendant  is  under  terms  to  plead  issuably ;  or  under  some  special  circumstances. 
The  mere  insufficiency  of  a  plea  in  point  of  law  does  not  entitle  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea." 

[598]  Barstow,  in  support  of  the  lule.  This  plea  is  not  only  defective,  but,  if  the 
truth  of  every  allegation  contained  in  it  is  admitted,  it  amounts  to  nothing  at  all.  It 
takes  issue  on  a  perfectly  immaterial  allegation  ;  it  might  as  well  have  traversed  the 
allegation  of  the  damages  amounting  to  1001. 

Parkr,  B.  We  feel  no  doubt  respecting  the  power  of  the  Court  to  interfere  in 
cases  of  this  kind  ;  but  as  there  is  a  similar  motion  pending  in  the  Court  of  Common 
Pleas,  and  it  is  desirable  that  the  Courts  should  act  on  the  same  principle,  we  will 
defer  our  judgment  until  we  hear  the  result  of  that  case. 

Cur.  adv.  vult. 

On  a  subsequent  day. 

Lord  Abinger,  C.  B.,  said — In  this  case,  which  was  argued  a  few  days  ago,  the 
question  was,  whether  a  plea  that  contained  no  answer  whatever  to  the  action  ought 
to  be  set  aside  as  frivolous.  [His  Lordship  here  read  the  plea.]  We  cnteitained  no 
doubt  as  to  the  nature  of  the  plea,  and  the  jurisdiction  of  the  Court  to  deal  with  it, 
and  only  deferred  our  judgment  for  the  purpose  of  ascertaining  the  opinion  of  the 
.Judges  of  the  Court  of  Common  Pleas,  as  a  similar  case  was  depending  in  that  Court. 
We  have  had  an  opportunity  of  consulting  with  them,  and  think  that  the  rule  must 
be  made  absolute. 

Rule  absolute. 


Payne  v.  Hales.  Exch.  of  Pleas.  1839. — To  a  declaration  for  goods  sold  and 
delivered,  the  defetidant  pleaded  "  that  the  goods  were  sold  by  the  plaintiff  as 
agent  for  one  W.,  and  that  at  the  time  of  the  .sale  the  plaintiff  ;uid  defendant 
were  in  partnership  together,  and  that  the  goods  were  purch.uscd  b}'  the  defendant 
of  the  plaintiff  as  such  agent  for  and  on  account  and  for  the  licnefit  of  the  said 
partnership,  and  as  part  of  the  partnership  stock  :" — Held  bad,  as  amounting  to 
the  general  issue. 

[S.  C.  7  Dowl.  P.  C.  859 ;  9  L.  J.  Ex.  89.] 

Debt  for  goods  sold  and  delivered. 

Plea,  that  the  goods  were  sold  and  delivered  liy  the  [599]  pl.iintilf  as  agent  to  one 
J.  \Varing;  and  that  at  the  time  of  the  sale  and  delivery  thereof,  he  (the  defendant) 
a!id  the  plaintiff  were  in  partnership  together ;  and  that  the  said  goods  were 
purchased  by  the  defendant  of  the  plaintifl"  as  such  agent  as  aforesaid,  for  and  on 
account  and  for  the  benefit  of  the  partnership  stock  :  concluding  with  a  verification. 
Special  dcmui-i'cr,  assigning  for  cause  th.at  the  pica  amounted  to  the  general  issue. 

Cowling,  in  siipport  of  the  demurrer,  was  stopjied  liy  the  Court. 

Thomas,  in  sui)port  of  the  plea.  The  matters  stated  in  the  plea  could  not  bo 
given  in  evidence  under  the  general  issue  since  the  new  rules.  It  admits  the  contract 
declaied  on,  but  shews  that  it  is  such  a  contract  as  is  not  good  in  law.  Varr  v. 
Hinrhliff  {\  B.  .t  Cr.  .')47  ;  7  I),  .t  K.  42)  shews  that  matter  of  law  may  be  pleaded; 
and  since  the  New  Rules,  such  a  defence  must  l)e  pleaded 

Pai{KK,  B.  If  the  plaintiff  was  one  of  the  purchasers  of  the  goods,  he  cannot  say 
that  the  defendant  was  indebted  to  him.     That  is  a  defence  under  the  general  issue. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 
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[600]  Angel  v.  Ihler.  Exch.  of  Pleas.  1839. — Where  a  cause  is  tried  before  the 
sheriff  under  a  writ  of  trial,  and  the  sheriff  or  a  Judge  of  the  superior  courts 
refuses  to  certify  for  a  stay  of  proceedings  under  the  18th  section  of  3  &  4  Will.  4, 
c.  42,  it  is  still  competent  to  the  Court  to  set  aside  the  verdict  and  grant  a  new 
trial,  the  19th  section  having  provided  that  all  the  provisions  of  the  1  Will.  4,  c.  7, 
shall  be  extended  to  writs  of  trial. 

[S.  C.  7  Dowl.  P.  C.  846.     For  previous  proceedings  see  p.  163,  ante.] 

Action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  with  a  count 
upon  an  account  stated. 

Pleas  to  the  first  count,  first,  that  the  defendant  did  not  accept  the  bill ;  secondly, 
that  he  accepted  it  for  the  accommodation  of  the  drawer,  who  indorsed  it  to  the 
plaintiff  as  a  collateral  security  for  his  own  debt,  and  that  the  plaintiff  did  not  use 
due  diligence  to  obtain  his  debt  from  the  drawer ;  thirdly,  to  the  second  count,  non 
assumpsit.  The  cause  was  tried  on  the  19th  of  September  before  Arabin,  Serjt.,  when 
a  witness  clearly  proved  the  defendant's  acceptance,  and  no  evidence  on  the  part  of 
the  defendant  was  offered  in  contradiction,  but  the  jury  nevertheless  found  a  general 
verdict  for  the  defendant.  On  the  21st  of  September  an  application  was  made  to 
Maule,  B.,  at  chambers,  to  stay  the  proceedings,  in  order  that  the  plaintiff  might  move 
to  set  aside  the  verdict  within  the  first  four  days  of  the  following  term.  That 
application  was  however  refused,  the  plaintiff  not  being  prepared  with  the  necessary 
affidavits.  The  writ  was  returnable  on  the  28th  of  September.  Judgment  was 
signed  on  the  8th  of  October,  and  execution  issued.  Several  summonses  were  after- 
wards taken  out  to  stay  proceedings,  but  the  judge  refused  to  make  any  order. 
R.  V.  Richards  having  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  verdict  entered  for  the  plaintiff  on  the  first  issue  ;  or  why  a  new  trial 
should  not  be  had ;  or  why  the  plaintifi'  should  not  have  judgment  non  obstante 
veredicto  on  the  second  plea, 

Kelly  shewed  cause.  This  application  is  too  late ;  it  cannot  be  made  after 
judgment  and  execution  have  been  signed  and  executed.  In  the  case  of  writs  of 
trial,  the  only  mode  of  staying  judgment  and  execution  is  by  apply-[601]-ing  under 
3  &  4  Will.  4,  c  42,  s.  18,  to  the  sheriflF  or  judge  who  tried  the  cause,  and  if  the 
sheriff  or  judge  be  not  applied  to,  or  refuse  the  application,  judgment  must  follow  as 
a  matter  of  course.  The  18th  section  provides,  "that  at  the  leturn  of  any  writ  of 
inquiry  or  writ  for  the  trial  of  such  issue  as  aforesaid,  costs  shall  be  taxed,  judgment 
signed,  and  execution  issued  forthwith,  unless  the  sheriff  or  his  deputy  before  whom 
such  writ  of  inquiry  may  be  executed,  oi'  such  sheriff,  deputy,  or  judge  before  whom 
such  trial  shall  be  had,  shall  ceitify  under  his  hand  upon  such  writ,  that  judgment 
ought  not  to  be  signed  until  the  defendant  shall  have  had  an  opportunity  to  apply  to 
the  Court  for  a  new  inquiry  or  trial ;  or  a  judge  of  any  of  the  said  Courts  shall  think 
fit  to  order  that  judgment  or  execution  shall  be  stayed  till  a  day  to  be  named  in  such 
order."  Here  the  learned  judge  to  whom  application  was  made,  has  refused  to  stay 
the  judgment  and  execution.  [Paike,  B.  The  19th  section  provides  that  all  the 
provisions  of  the  1  Will.  4,  c.  7,  shall,  so  far  as  the  same  are  applicable  thereto,  be 
extended  to  judgments  and  executions  upon  writs  of  inquiry  and  writs  of  trial ;  and 
the  4th  section  of  the  last-named  statute  provides,  that,  "  notwithstanding  any 
judgment  signed  or  recoided,  or  execution  i.ssued,  it  shall  be  lawful  for  the  Court  in 
which  the  action  shall  have  been  brought,  to  order  such  judgment  to  be  vacated,  and 
execution  to  be  stayed  or  set  aside,  and  to  enter  an  arrest  of  judgment  or  grant  a 
new  trial  or  new  writ  of  inquiry ;  and  thereupon  the  party  affected  by  such  writ  of 
execution  shall  be  restored  to  all  that  he  may  have  lost  thereby,  in  such  manner  as 
upon  the  reversal  of  a  judgment  by  writ  of  error  or  otherwise,  as  the  Court  may  think 
fit  to  direct."]  That  clause  does  not  seem  to  apply  to  a  case  where  the  judge  who 
tries  the  cause  has  power  to  stay  the  judgment  and  execution,  but  only  to  cases  where 
the  first  application  is  to  be  made  to  the  superior  Couits.  [Parke,  B,  No ;  it  applies 
to  cases  whether  tried  before  a  sheiiff  [602]  or  a  judge.]  Secondly,  if  the  plaintiff 
intended  to  move  to  enter  a  verdict  on  a  particular  issue,  he  should  have  made  the 
point  at  the  trial,  and  obtained  the  judge's  notes  of  the  evidence ;  and  it  is  too  late 
to  do  so  now,  after  the  defendant  has  proceeded  to  make  up  the  issue,  and  after  the 
plaintiff  has  attended  several  summonses.     It  is  clear  that  the  entry  of  the  issues  can 
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only  be  amended  by  the  judge's  notes,  which  are  not  in  Court.  Thirdly,  with  respect 
to  the  motion  for  judgment  non  obstante  veredicto,  on  the  ground  of  the  insufficiency 
of  the  second  plea,  the  record  is  not  before  the  Court,  and  there  is  no  affidavit  which 
sets  out  the  plea  in  h;«c  verba.  [Parke,  B.  On  a  motion  of  this  kind,  we  must  take 
notice  of  the  postea  :  it  is  not  the  practice  to  draw  up  the  rule  on  reading  the  record. 
The  plea  is  altogether  bad.  It  is  in  substance  that  the  acceptor  became  surety  for  the 
drawer;  but  no  time  is  shewn  to  have  been  given  to  the  principal.]  The  plaintiflf  was 
bound  under  the  circumstances  to  have  made  this  application  earlier.  After  all  these 
Bteps  taken  he  is  too  late. 

Pakke,  B.  The  rule  must  be  absolute  for  a  new  trial,  on  payment  of  the  costs  of 
the  judgment  and  execution,  and  of  this  application  :  the  money  levied  to  be  returned 
to  the  plaintiff,  the  defendant  first  deducting  the  costs. 

Rule  accordingly. 

Wainwright  v.  Ramsden.  Exch.  of  Pleas.  1839. — The  defendant  was  the  tenant 
from  year  to  year  of  a  house  and  premises,  at  a  rent  payable  half-yearly,  on 
the  1st  April  and  1st  October.  The  premises  being  required  for  the  purposes  of 
a  railway,  the  Railway  Company,  in  p-irsuance  of  a  power  given  b}'  their  act 
of  Parliament,  gave  the  defendant  six  months'  notice  to  quit,  which  expired  in 
the  middle  of  a  half-year,  viz.  on  the  28th  July.  The  defendant  gave  up  posses- 
sion to  the  Company  accordingly  at  the  expiration  of  the  six  months,  without 
obtaining  or  requiring  compensation  for  his  interest  in  the  premises,  which  he 
was  entitled  to  under  the  act : — Held,  that  he  was  liable  for  the  rent  of  the  half- 
year  ending  on  the  following  1st  October. 

[S.  C.  1  Railw.  Cas.  714;  9  L.  J.  Ex.  120.] 

Assumpsit  for  use  and  occupation.  Plea,  non  assumpsit.  At  the  trial,  before  the 
assessor  to  the  sherift'  of  York-[603]-shire,  it  appeared  that  the  action  was  brought 
to  recover  half  a  year's  rent,  up  to  the  1st  of  October,  1838,  of  a  house,  shop,  and 
slaughter-house  in  Wakefield,  of  which  the  defendant  had  been  tenant  for  several 
years  to  the  plaintiff,  at  a  rent  of  151.  a  year,  payable  half-yearly,  on  the  1st  of  April 
and  the  1st  of  October.  The  premises  in  question  being  required  for  the  purposes  of 
the  Manchester  and  Leeds  Railway,  and  included  in  the  schedule  to  the  Railway  Act, 
7  Will.  4,  c.  cxi.,  the  Company,  on  the  28th  of  January,  1838,  gave  six  months'  notice 
to  quit  to  the  defendant,  in  pursuance  of  the  146th  section  of  the  act, — which  provides, 
that  all  persons  in  po.ssessioii  of  lands  required  to  be  taken  or  used  for  the  purposes 
of  the  act,  who  should  have  no  greater  interest  than  (inter  alios)  as  teiiant-s  from  year 
to  year,  should  give  up  possession  of  such  property  to  the  Company,  &c.,  at  the 
expiration  of  six  calendar  months  next  after  notice  to  that  effect  given  bv  the  Company, 
whether  given  with  reference  to  the  time  of  the  commencement  of  such  tenants' 
holding  or  not ;  the  sherifl'  being  empowered,  on  refusal,  to  deliver  possession  to  the 
Company.  The  l+7th  section  provides  for  the  settlement  of  the  interests  of  such 
tenants,  where  they  are  entitled  under  the  act  to  compensation,  by  a  jury.  The 
defendant  accordingly  quitted  the  premises,  and  delivered  up  the  key  to  the  Company, 
at  the  expiration  of  the  six  months,  viz.  on  the  28th  of  July,  1>'38,  without  having 
previously  received  any  compensation,  although  entitled  to  it  under  the  act.  It  was 
contended  for  the  defendant,  that,  under  these  circumstances,  the  defendant  was  not 
liable  in  respect  of  any  portion  of  the  half-year's  rent  in  dispute  ;  and  the  learned 
assessor  being  of  that  opinion,  directed  a  verdict  for  the  defendant. 

In  the  early  part  of  this  term,  l-iaines  obtained  a  i-ule  nisi  for  a  new  trial,  on  the 
ground  (if  misdirection  ;  against  which 

[604]  \\  ii,htraan  now  shewed  cjiuse,  and  contended,  that  the  defendant  having 
been  evicted  by  the  authority  of  the  Compan\',  under  the  provisions  of  the  act  of 
Parliament,  during  the  currency  of  the  half-year,  was  entirely  discharged  from  iiis 
liability  on  the  original  contract  with  the  plaintiff  in  respect  of  that  half-year's  rent : 
Smith  "v.  Uakifjh  (3  Campb.  .513),  Bum  v.  I'hlps  (1  Stark.  N.  P.  C.  94),  "ff/rm wan  v. 
Lenge  (8  B.  &  Cr.  324  ;  2  Man.  ^V  R.  438).  The  plaintiff  had  no  right,  therefore,  to 
recover  either  the  whole  half-j-ear's  rent,  or  pro  rata  up  to  the  28th  of  Jul)'. 

Baines,  contra.  It  is  laid  down  in  Bacon's  Abr.  Rent  (M.),  2,  that  whenever  the 
use  of  the  demised  premises  is  taken  away  from  the  tenant,  without  his  default,  by 
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act  of  law,  the  rent  shall  be  apportioned.  Here,  at  all  events,  the  defendant  had  an 
actual  beneficial  occupation  up  to  the  28th  of  July.  But  there  is  nothing  to  shew 
that  he  was  under  the  necessity  of  giving  up  the  possession  at  that  time.  He  was 
not  absolutely  bound  to  quit  at  the  end  of  the  six  months,  but  only  on  tender  of 
sufficient  compensation  for  his  interest  in  the  premises,  of  which  there  was  no  proof. 
The  case  is  quite  consistent  with  a  collusive  agreement  to  defeat  the  landlord's  claim 
for  his  rent. 

Lord  Abinger,  C.  B.  The  rule  must  be  absolute.  The  defendant,  for  aught 
that  appears  to  the  contrary,  might  have  remained  in  until  October  :  at  all  events,  he 
might  have  obtained  compensation  for  his  interest  in  the  premises. 

The  rest  of  the  Court  concurred. 

Eule  absolute. 

[605]  Hall  I'.  Eedington.  Exch.  of  Pleas.  1839. — Where  the  copy  of  a  writ  served 
on  the  defendant  is  irregular,  the  application  should  be  to  set  aside  the  service, 
or  the  copy  or  service ;  an  application  to  set  aside  the  copy  served  is  nugatory. 

rS.  C.  9L.  J.  Ex.  100.1 
'-  ta  -' 

Ball  had  obtained  a  rule  to  shew  cause  why  "  the  copy  of  the  writ  of  summons 
served  on  the  defendant"  should  not  be  .set  aside  for  irregularity.  The  irregularity 
complained  of  was,  that  the  writ  was  intituled  "  Victoria,  by  the  Grace  of.  Queen, 
&c.,"  instead  of  following  the  form  given  by  the  Uniformity  of  Process  Act 
(Victoria,  &c.). 

W.  H.  Watson  shewed  cause.  The  title  of  the  Sovereign  is  no  material  part  of 
the  wiit  or  of  the  direction.  [Parke,  B.  It  is  part  of  the  form  given  by  the  act. 
Either  you  should  follow  the  form  strictly,  or  if  you  give  the  royal  style,  you  must 
set  it  out  properly.]  At  all  events,  the  present  application,  which  is  to  set  aside  the 
copy  seived,  is  nugatory  :  it  should  have  been  to  set  aside  the  service ;  setting  aside 
the  copy  amounts  to  nothing. 

Ball,  contr^,  urged  that  the  rule  was  drawn  up  in  the  usual  terms  ;  and  cited 
Challdey  v.  Carter  (4  Dowl.  P.  C.  481). 

But  per  Curiam.  We  are  informed  by  the  Masters  that  the  proper  form  of 
motion  is  to  set  aside  the  service  At  all  event.s,  it  should  have  been  to  set  aside  the 
copy  or  service.  We  cannot  tell  that  this  is  not  a  true  copy  ;  if  it  is,  we  cannot 
set  aside  the  copy. 

Rule  discharged. 

[606]  Prentice  v.  Elliott.  Exch.  of  Pleas.  1839. — To  an  action  of  assumpsit 
for  use  and  occupation,  the  defendant  pleaded  that  he  held  the  premises  under 
a  demise  from  the  plaintiff  at  a  certain  rent,  payable  quarterly,  and  that,  before 
the  rent  became  due,  the  plaintiff  evicted  him  from  the  possession  of  the 
premises  : — Held,  that  the  plea  was  bad,  as  amounting  to  the  general  issue. 

[S.  C.  7  Dowl.  P.  C.  819 ;  9  L.  J.  Ex.  42.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  defendant,  on  &c. 
was  indebted  to  the  plaintiff  in  101.,  for  the  price  and  value  of  the  use  and  occupation 
of  certain  rooms  and  apartments  of  the  plaintiff',  in  a  certain  dwelling-house  of  the 
plaintiff,  by  the  defendant,  and  at  his  request,  and  by  the  sufferance  and  permission 
of  the  plaintiff',  for  a  long  space  of  time  before  then  elapsed,  bad,  held,  used,  occupied, 
and  enjoyed. 

The  defendant  pleaded,  .secondly,  as  to  the  sum  of  41.  -Ss.,  parcel  of  the  said  sum 
of  101.,  that  this  action,  so  far  as  regards  the  said  sum  of  41  .5s.,  parcel  as  aforesaid, 
is  brought  to  recover  the  said  sura  of  41.  -Ss.,  parcel,  &c.,  for  and  in  respect  of  one 
quarter's  rent  of  the  said  rooms  or  apartments  in  the  said  first  count  mentioned, 
with  the  apurtenances,  commencing  from  the  2.5th  day  of  December,  1838,  and  ending 
on  the  25th  day  of  March,  1 839,  for  and  in  respect  of  the  use  and  occupation  of  the 
said  rooms  and  apartments,  with  the  apui'tenances,  by  the  defendant  during  that  time 
as  tenant  thereof  to  the  plaintiff:  and  that  the  said  rooms  and  apartments  were  let  to 
the  defendant  by  the  plaintiflF,  and  the  defendant,  during  all  the  time  aforesaid,  held 
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the  same  under  and  by  virtue  of  a  certain  demise  thereof  theretofore  made  by  the 
plaintiff  to  him  the  defendant,  at  and  under  the  yearly  rent  of  171.,  payable  quarterly 
on  the  -'5th  of  December,  the  25th  of  Maich,  the  24th  of  June,  and  the  29th  of 
September  in  every  yeai-  of  the  said  tenancy  respectively  ;  that  the  plaintiff,  after 
the  making  of  the  said  demise,  and  during  the  said  tenancy,  and  after  the  commence- 
ment of  the  said  quarter  of  a  year  commencing  from  the  said  25th  day  of  December, 
183S,  aforesaid,  and  ending  on  the  said  25th  day  of  March,  1839,  aforesaid,  and  before 
the  last-mentioned  sum  of  41.  os.,  parcel  iVc,  accrued  due,  and  after  the  said  25th 
day  of  December,  1838,  aforesaid,  and  before  the  25th  day  of  [607]  March,  1839, 
aforesaid,  to  wit,  on  the  16th  day  of  February,  1839,  aforesaid,  with  force  and  arms 
entered  into  and  upon  the  said  rooms  and  apartments  in  the  said  first  count  mentioned, 
with  the  appurtenances,  and  then  ejected  and  expelled,  put  out,  and  removed  the 
defendant  from  the  possession  thereof,  and  kept  and  continued  him  the  defendant  so 
ejecteil,  expelled,  put  out,  and  removed  from  thence,  until  and  upon  the  said  25th 
day  of  March,  1839,  aforesaid,  and  from  thence  hitherto.     Verification. 

Special  demurrer,  assigning  for  cause  that  the  sail  plea  is  an  argumentative  traverse 
of  the  contract  in  the  declaration  mentioned  and  declared  on,  so  far  as  the  same 
contract  relates  to  the  said  sum  of  41.  5s.  in  the  introductory  part  of  the  said  last 
plea  mentioned  :  and  also  that  the  said  last  plea  sets  up  facts  affirmatively,  which, 
if  they  exist,  would  prevent  the  same  contract,  so  far  as  it  relates  to  the  said  sum 
of  41.  5s.,  from  being  implied  by  law,  and  consequently  that  the  said  last  plea  amounts 
in  effect,  and  so  far  as  it  is  pleaded,  to  the  plea  of  non  assumpsit ;  and  also  that  the 
said  last  plea  does  not  confess,  or  confess  and  avoid,  any  matter,  statement,  or  thing 
in  the  declaration,  or  in  the  first  count  thereof  contained. 

Hurlstone,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  called  upon 
•  Dowling,  to  support  the  plea.  This  is  a  pica  in  confession  and  avoidance  ;  it 
admits  the  contract  alleged  in  the  declaration,  but  avoids  it  by  shewing  that  the 
right  to  recover  the  rent  is  suspended  by  the  e\iction  by  the  plaintiff.  In  H'cuhltlove 
V.  Burvell  (2  Bing.  N.  C.  538  ;  2  Scott,  763 ;  4  Dowl.  P.'  C.  347),  which  was  an  action 
for  use  and  occupation,  it  was  held  that  the  fact  of  the  mortgagee  of  the  premises 
having  given  the  defendant  notice  to  pay  the  rent  to  him,  might  be  given  in  evidence 
under  the  general  issue,  if  the  rent  accrued  due  after  the  notice  ;  but  if  the  rent 
accrued  due  before  the  notice,  the  defence  [608]  must  be  specially  pleaded.  That 
decision  proceeded  on  the  ground  that  an  occupation  had  taken  place  by  permission  of 
the  mortgagee,  and  that  he  had  a  right  of  action  up  to  the  time  the  notice  was  given  ; 
and  as  to  the  by-gone  rent,  the  Court  considered  it  as  a  matter  in  confession  and 
avoidance  only.     So  here,  theie  has  been  an  occupation  up  to  the  time  of  the  eviction. 

P.\KKE,  B.  This  is  clearly  a  bad  plea.  The  piomise  laid  in  the  declaration  arises 
by  implication  of  law  from  the  fact  alleged,  viz.  "That  the  defendant  held  and  enjoyed 
by  the  sufferance  and  permission  of  the  plaintiff."  The  general  issue  would  deny  that 
allegation.  The  plea  shews  that  the  defendant  never  was  liable  to  pay  this  rent  at 
all ;  that  he  never  was  indebted,  because  certain  events  had  occurred  after  it  became 
due,  which  freed  him  from  all  liability.  That  is  an  argumentative  plea,  amounting  to 
the  general  issue.  The  defendant  ma}'  have  leave  to  amend,  on  payment  of  costs ; 
otherwise, 

Judgment  for  the  plaintiff. 

Sheppard  t'.  Woodford  and  Others.  Exch.  of  Pleas.  1839. — A  testator  devised 
certiiin  real  estates  to  three  trustees,  upon  cert^iin  trusts,  and  by  his  will  directed, 
that  in  the  event  of  any  of  the  trustees  dying  or  ceasing  to  act,  others  should  be 
appointed,  so  that  there  might  always  be  three  trustees  for  the  purpose  of  carry- 
ing the  trusts  of  the  will  into  execution  ;  and  he  also  directed  a  transfer  of  the 
estates  upon  every  such  new  appointment.  In  execution  of  the  trust  contained 
in  the  will,  several  copyhold  estates  were  purchased,  and  the  trustees  admitted, 
and  the  estates  were  transferred  to  new  trustees  from  time  to  time.  At  length, 
one  of  the  trustees  having  died  and  another  declined  to  act,  the  third  surrendered 
the  copyhold  estates  to  himself  and  two  new  trustees,  and  the  three  were  duly 
admitted  by  the  lord  : — Held,  that  although  one  of  the  surrenderees  was  also  a 
surrenderor,  this  was  an  admittance  of  all  three  to  a  new  est;ite,  and  that  the 
fine  being  payable  in  respect  of  the  admission  to  that  new  est;ite,  was  correctly 

Ex.  Div.  vii.— 9 
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assessed  as  upon  an  admission  de  novo  of  three  tenants  as  joint-tenants  of  the 
estate. — The  fine  payable,  according  to  the  custom  of  the  manor,  on  the  admittance 
of  a  single  tenant  in  fee,  was  two  years'  improved  value,  and  where  several  persons 
had  been  admitted  they  had  paid  fines  assessed  two  years  for  the  first  life,  one 
half  of  that  for  the  second,  and  one  half  of  that  last  sum  for  the  third  : — Held, 
that  that  was  the  proper  mode  of  calculating  the  fine  in  the  present  case. 

[S.  C.  9  L.  J.  Ex.  90.] 

This  action  was  brought  to  recover  the  sum  of  13021.  lis.  8d.,  for  certain  fines 
claimed  to  be  due  and  payable  [609]  from  the  defendants  to  the  plaintiff,  as  lord  of 
the  manor  of  Bawdsey-Butley-with-Willoughby,  in  the  county  of  Suffolk,  on  the 
admission  of  them,  the  defendants,  as  tenants  of  certain  customarj'  tenements,  with  the 
appurtenances,  parcel  of  the  said  manor.  The  defendants  pleaded — First,  that  they 
did  not  promise  in  manner  and  form,  &c. ;  secondly,  that  the  said  fines  were  great, 
excessive,  and  unreasonable  ;  and  thirdly,  that  the  payment  of  the  said  fines  was  not 
demanded  by  the  plaintiff  of  the  said  defendants,  or  any  of  them,  at  any  time  before 
the  commencement  of  this  suit.  The  plaintiff  joined  issue  on  the  two  first  pleas,  and 
took  issue  upon  the  allegations  in  the  third  plea.  The  parties  had  agreed,  under  the 
provisions  of  the  statute,  to  submit  the  following  case  for  the  opinion  of  this  Court : — 

The  above-mentioned  plaintiff,  at  the  time  of  the  admittance  of  the  defendants 
hereinafter  mentioned,  was  and  still  is  lord  of  the  manor  of  Bawdsey-Butley-with- 
Willoughby,  in  the  county  of  Suffolk.  According  to  the  custom  of  the  manor,  a 
reasonable  fine  is  payable  upon  the  admission  of  a  tenant  or  tenants  to  any  copyhold 
tenement  of  the  nianoi',  either  on  a  surrendei',  descent,  or  devise. 

The  defendants  are  trustees  acting  under  the  will  of  Peter  Thellusson,  Esq.  The 
said  Peter  Thellusson,  by  his  will,  dated  2nd  of  August,  1796,  gave  and  devised 
certain  real  estates,  and  all  the  residue  of  his  personal  estate,  unto  Matthew  Wood- 
ford, James  Stanley,  and  Emperor  John  .Alexander  AVoodford,  their  heirs  and  assigns, 
upon  trust,  as  to  the  personal  estates,  to  lay  out  the  same  in  the  purchase  of  freehold 
and  copyhold  estates  of  inheiitance  ;  and  directed  that  the  said  trustees,  their  heirs 
and  assigns,  should  stand  seised  of  the  real  estates  thereby  devised,  and  of  the  free- 
hold and  copyhold  estates  directed  to  be  purchased  upon  trust,  during  the  lives  of 
the  persons  therein  named,  to  collect  the  rents  and  piofits  thereof,  and  from  [610] 
time  to  time  to  lay  out  and  invest  such  rents  and  profits  in  such  purchases  as  he  had 
therein-before  directed  to  be  made  with  the  residue  of  his  personal  estate  ;  and  that  upon 
the  death  of  the  survivor  of  the  persons  during  whose  lives  the  rents  were  to  accumulate, 
the  estates  should  be  conveyed  as  therein  mentioned.  And  the  testator  directed,  that 
in  the  event  of  any  of  his  trustees  dying,  or  leaving  the  kingdom,  or  desiring  to  be  dis- 
charged from,  or  declining  or  refusing,  or  being  incapable  to  act  in  the  trusts  of  the 
said  will,  another  trustee  or  trustees  should  be  appointed  as  therein  mentioned,  so 
that  there  might  always  be  three  trustees  at  the  least  for  the  purpose  of  carrying  the 
trusts  of  the  will  into  execution,  with  the  usual  directions,  upon  every  such  appointment 
of  new  trustees,  for  transferring,  conveying,  and  assigning  the  trust  estates  and 
premises,  so  that  the  same  might  become  vested  in  the  actual  trustees  for  tlie  time 
being  upon  the  trusts  aforesaid. 

The  trusts  of  the  will  have  been  in  part  performed,  and  are  now  in  the  course  of 
performance,  under  the  directions  of  the  High  Court  of  Chancer}'.  As  trustees  have 
died  or  resigned,  new  ones  have  been  appointed. 

In  execution  of  the  trusts,  various  copyhold  estates  held  of  different  manors,  in  the 
county  of  Suffolk  and  in  other  counties,  have,  at  different  times,  been  purchased  by 
the  trustees  for  the  time  being. 

In  the  year  1816,  Sir  Ralph  James  Woodford,  Bart.,  Sir  Charles  William  Flint, 
Knight,  and  the  defendant  Sir  John  George  Woodford,  Knight,  then  John  George 
Woodford,  Esq.,  the  then  trustees  under  the  said  will,  in  part  performance  of  the  trusts 
thereof,  purchased  of  Robert  Cutting  and  Anne  Maria  his  wife,  and  of  William  Shuld- 
ham  and  Mary  his  wife,  the  copyhold  tenements  next  mentioned  or  referred  to  ;  and 
at  a  Court  of  the  said  manor,  held  on  the  31st  day  of  July,  IS  16,  were  admitted  to 
the  said  copyhold  tenements  of  the  said  manor,  on  the  surren-[611]-der  of  the  said 
R.  Cutting  and  Anne  Maria  his  wife,  and  of  the  said  William  Shuldham  and  Mary  his 
wife,  to  hold  to  the  said  Sir  R.  T.  Woodford,  Sir  C.  W.  Flint,  aiid  the  said  defendant 
John  George  Woodford,  trustees  of  the  last  will  and  testament  of  the  said  Peter 
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Thellusson,  their  heirs  and  assigns  for  ever,  upon  such  trusts,  and  to  and  for  such 
intents  and  pmposes,  as  by  the  said  will  were  declared,  concerning;  the  hereditamtnts 
by  the  said  will  directed  to  be  purchased,  nevertheless  at  the  will  of  the  lord  of  the 
said  manor. 

According  to  the  custom  of  the  manor,  a  reasonable  fine  is  payable,  as  herein- 
after mentioned,  upon  the  admission  of  a  tenant  or  tenants  in  fee  to  any  copyhold 
tenements  of  the  manor,  either  on  surrender,  descent,  or  devise. 

The  fine  payable,  according  to  the  custom  of  the  said  manor,  on  the  admittance 
of  a  single  tenant  in  fee,  is  two  years'  improved  value  of  the  lands. 

There  is  no  instance  to  be  found  on  the  rolls  of  this  manor,  except  as  hereinafter 
mentioned,  of  the  admission  of  several  persons  as  joint  tenants  in  fee  upon  the  joint 
or  sole  surrender  of  one,  oi' of  more  than  one,  of  the  persons  so  admitted  ;  the  person  or 
persons  being  such  surrenderor  and  surrenderee  or  surrenderors  and  surrenderees,  having 
before  such  surrender  been  admitted  in  fee,  either  alone  or  jointly  with  others 
(including  in  the  case  of  such  joint  surrender  his  or  their  co-surrenderor) ;  and  having 
ill  such  previous  admission  paid  the  proper  line  to  the  lord  ;  nor  is  provision  made  by 
the  custom  of  the  manor  for  such  a  case  ;  but  when  several  persons  have  been 
admitted,  none  of  the  said  persons  having  been  before  admitted,  thej'  have  paid  fines 
assessed,  two  years  for  the  first  life,  one  half  of  that  for  the  second,  and  one  half  of 
that  last  sum  for  the  third,  and  so  on. 

The  said  .Sir  li.  J.  Woodford,  Sir  C.  William  Flint,  and  the  defendant  Sir  John 
George  Woodford,  on  their  said  admission  paid  a  fine  of  11201.;  the  fine  so 
assessed  was  [612]  assessed  at  two  years'  improved  value  of  such  copyhold  tenements 
for  the  first  of  the  said  lives,  half  of  such  two  years'  improved  value  for  the  second 
of  such  lives,  and  a  (luarter  of  such  two  years'  improved  value  for  the  third  of  the 
said  lives,  of  the  said  persons  so  admitted.  In  the  year  1829  the  said  Sir  C.  W. 
Flint,  the  said  defendant  J.  G.  Woodfor-d,  and  John  Athol  Hamraett,  Esq.,  (the  then 
trustees  under  the  said  will — the  said  J.  A.  Hammett  ha\ing  been  duly  appointed 
a  trustee  in  the  r-oom  of  the  said  Sir  li.  J.  Woodford  who  had  died),  in  oxecirtion  of 
the  trusts  thereof,  purchased  of  John  Woolnough  the  premises  next  mentioned  or 
referretl  to  ;  and  at  a  Court  held  for  the  said  manor  on  the  (ith  of  October,  l.'^2!),  were 
admitted  to  a  certairr  other  copyhold  tenement  of  the  .said  manor,  uporr  the  surrender 
of  John  Woolnough,  to  hold  to  the  said  Sir  C.  Flint,  the  (iefendant  John  George 
Woodford,  and  J.  A.  Hammett,  (trustees  as  aforesaid),  their  heirs  and  assigns,  upon 
the  trusts  of  the  said  will,  according  to  the  custom,  &e.  ;  upon  which  they  paid  a  fine 
assessed,  amounting  to  2861.  10s., — which  last-mentioned  firre  so  assessed  and  paid 
was  assessed  at  two  3'ears'  improved  value  for  the  first  of  the  .said  lives,  half  that  sum 
for  the  second  of  the  said  lives,  and  half  of  the  second  sum  for  the  third  of  the  lives, 
of  the  said  persons  so  admitted  to  the  said  last-merrtioned  tenements 

Before  the  surrender  hereinafter  mentioned,  the  said  Sir'  C  W.  Flint  departed 
this  life,  and  the  said  John  i\.  Hammett,  Esq.,  resigned  the  trust  of  the  saifl  will,  and 
the  defendants  Abraham  Wilday  Kobaits  and  Kdwai'ds  Simeon  were  duly  appointed 
trustees  of  the  said  will,  in  the  room  of  the  said  Sir  C.  W.  Flint  and  J.  A.  Ilaniiiu'tt, 
Esq.  At  a  (,'ourt  held  for  the  said  manor'  on  the  I8th  of  July,  18.'5G,  the  defendants, 
the  said  Sir'  John  George  Woodford,  Knt.,  and  A.  W.  Robarts  and  Edward  Simeon, 
upon  the  surrender  of  the  said  defendant  John  G  Woodford,  wereadnritted  to  the  .said 
copyluikl  tenements  first  above  mentioned,  [613]  and  cont;uncd  ;  to  hold  to  the  said 
deferrdants  John  G.  Woodford,  A.  W.  Kobart.s,  arrd  Edward  Simeon,  (trustees  of  the 
said  will),  their  heirs  and  assigns  for  ever,  upon  the  trusts  of  the  said  will  Upon 
such  admission,  a  fine  amounting  to  the  sum  of  10921.  Us.  8d.  was  claimed  by  the 
plaintitr,  bciiii;  two  years'  improved  value  of  such  copyhold  tenements  for  the  first  of 
the  lives  of  the  said  defendants,  and  half  of  such  two  years'  impr-ovcd  value  for  the 
life  of  the  second  of  the  lives  of  the  said  deferrdants,  and  half  of  the  last-mentiorred 
sum  for  the  third  of  the  lives.     Thus  : — 

Two  years  of  the  improved  value  for  the  first  life  was  .      £624     6     8 

Half  of  that  for  the  .second  life  ....         312     .'5     4 

Half  again  for  the  third  life   .  .  .  .  .  156     1     8 


£1,092   11     8 


which  sum  was  demanded  of  the  defendants  before  the  commencement  of  this  action. 
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At  the  same  Court,  held  for  the  said  manor,  the  said  defendants,  J.  G.  Woodford, 
A.  \V.  Robarts,  and  E.  Simeon,  were  admitted  to  the  copyhold  tenements  secondly 
above  mentioned,  upon  the  surrender  of  the  defendant  J.  G.  Woodford,  and  of  the 
said  J.  A.  Hammett ;  to  hold  to  the  said  defendants,  J.  G.  Woodford,  A.  W.  Robarts, 
and  E.  Simeon,  trustees  of  the  said  will,  their  heirs  and  assigns  for  ever,  upon  the 
trusts  of  the  said  will,  according  to  the  custom,  &c.  ;  and  on  such  admission,  the  sum 
of  2101.  was  claimed  by  the  plaintiflf  for  a  fine, — such  fine  being  calculated  precisely 
on  the  same  principle  as  the  fine  claimed  in  respect  of  the  other  tenements,  and  which 
last-mentioned  fine  was  duly  demanded  of  the  defendants  before  the  commencement 
of  this  action. 

Copies  of  the  several  surrendeis  and  admittances  are  annexed  to  and  form  part 
of  the  case. 

The  parties  have  agreed  to  refer  the  amount  of  the  [614]  annual  value  ;  but  for 
the  purposes  of  this  case,  and  in  order  to  take  the  opinion  of  the  Court,  whether  the 
fine  is  properly  assessed  in  point  of  principle,  the  sum  stated  as  the  two  years'  improved 
value  is  to  be  considered  as  correct  as  if  proved. 

The  parties  have  further  agreed  that  the  Court  may  draw  any  inference  from  the 
facts  stated  which  a  jury  might  draw  from  the  same  facts. 

The  question  for  the  opinion  of  the  Court  is. 

Whether  a  fine  assessed  upon  the  principles  before  mentioned  is  well  assessed  ;  if 
so,  as  regards  either  or  both  of  the  fines  claimed,  the  judgment  of  the  Court  is  to  be 
for  the  plaintifi'  for  either  or  both  of  the  fines. 

If  neither  of  the  said  fines  is  well  assessed,  upon  the  principles  aforesaid,  then  the 
judgment  of  the  Court  shall  be  for  the  defendants. 

W.  H.  Watson,  for  the  plaintiff.  It  is  quite  clear  that  on  a  surrender  and  admit- 
tance of  three  new  trustees,  this  fine  would  have  been  well  assessed,  both  according 
to  this  custom  and  upon  the  general  law.  And  it  makes  no  difference  that  one  of 
these  trustees  had  paid  a  fine  on  a  former  admission,  or  that  one  surrenderor  is  also 
a  surrenderee.  There  is  no  decision  bearing  directly  on  this  case ;  but  it  is  submitted 
that  this  was  clearly  an  admittance  to  a  new  estate,  and  it  is  in  respect  of  that  new 
estate  that  the  fine  is  payable.  The  defendant's  argument  must  go  the  length  of 
saying,  that  where  a  party  is  solely  seised,  and  he  surrenders  to  himself  and  two 
others,  a  partial  fine  only  would  be  payable.  The  risk  as  to  the  duration  of  life  is 
no  part  of  the  consideration  for  the  admittance ;  for  the  same  amount  is  paid  on  a 
transfer  from  a  young  to  an  old  life.  The  true  question  is,  whether  the  lord  is  entitled 
to  a  fine  at  all,  or  not  If  he  is  so  entitled,  then  it  is  to  be  computed  according  to 
the  ordinary  method  of  computation.  Where  a  copyholder  is  in  on  his  old  title,  he 
does  [615]  not  pay  a  fine  ;  but  where  a  copyholder,  being  seised,  surrenders,  and  takes 
a  new  estate,  the  lord  is  entitled  to  a  fine :  Coke's  Copyholdei',  s.  56.  Whenever  a 
new  estate  is  created,  the  lord  is  entitled  to  a  fine  :  Watkins  on  Copyholds,  p.  292. 
Here  it  is  clear  that  a  new  estate  is  created,  and  the  lord  is  therefore  entitled  to  his 
fine.  Lord  Coke,  in  his  Complete  Copyholder,  s.  56,  sa3's,  "  If  a  copyholder  in  fee 
surrendereth  for  life,  reserving  the  reversion,  and  the  lessee  dieth,  the  copyholder  shall 
not  be  admitted  to  his  reversion,  neither  shall  he  pay  a  fine,  because  the  reversion  was 
never  out  of  him."  There  he  does  not  pay  a  fine,  because  he  is  in  of  his  old  estate. 
Joint-tenants  are  seised  per  my  et  per  tout ;  therefore  when  the  surrenderor  assigns 
to  himself  and  others,  a  new  estate  is  created  as  to  all  of  them  fiom  the  time  of  the 
assignment ;  for  in  the  case  of  a  joint-tenancy,  the  estates  must  commence  at  one  and 
the  same  time.  In  U'ilson  v.  Hoare  (2  B.  &  Adol.  350),  a  copyhold  estate  was  vested 
in  fourteen  trustees,  and  by  a  decree  of  the  Court  of  Chanceiy,  made  in  a  suit  to 
which  the  lord  and  the  trustees  were  parties,  it  was  ordered,  that  when  at  any  time 
the  number  of  the  trustees  should  be  i-educed  to  five,  the  lord  should,  with  the 
approbation  of  a  Master  in  Chancery,  nominate  nitie  others  to  be  added  to  the  five, 
to  whose  use  a  new  surrender  should  be  made  ;  and  that  the  lord  should  admit  them 
on  paying  a  reasonable  fine.  The  annual  value  of  the  estate  w'as  10001.  It  was  held, 
that  56571.  was  an  unreasonable  fine  on  the  admission  of  fouiteen  trustees  ;  and  that 
the  proper  mode  of  assessing  the  fine  was  to  take  for  the  first  life  two  years'  improved 
value ;  for  the  second  life  one  half  of  the  sum  taken  for  the  first ;  and  for  the  third 
life  one  half  of  the  sum  taken  for  the  second,  and  so  on.  That  case  is  observed  upon 
in  Scriven  on  Copyholds  (vol.  1,  389),  and  is  there  said  to  have  established  the  proper 
mode  of  assessing  the  fine  upon  an  admission  of  joint-tenants  to  a  copyhold  of  inherit- 
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ance.  The  recent  decision  of  the  Court  [616]  of  Queen's  Bench  in  the  same  case,  of 
Hoare  v.  Jl'ihon,  in  Trinity  Term  hist,  so  far  as  it  applies  to  the  former  case,  was  in 
accoixJance  with  it.  Lord  Dcnman,  C.  J.,  in  deh'vering  the  judgment  of  the  Court, 
said:  "We  agree  with  the  decision  of  this  Court,  that  a  reasonable  fine  is  to  be 
calculated  on  the  number  of  lives,  by  beginning  with  two  years'  improved  value  and 
halving  it,  and  then  halving  the  half  of  it,  and  so  on  in  a  geometrical  series,  by  which 
means  the  fine  can  never  equal  four  years'  improved  value."  (a)  Whenever  any  person 
comes  in  on  a  new  estate,  the  lord  is  entitled  to  a  fine. 

Channel!,  contra.  It  is  admitted  that  there  is  no  direct  authority  on  the  question, 
and  yet  cases  of  this  kind  must  have  frequently  occurred ;  and  the  fact  of  there  being 
no  authorities  on  the  point  raises  the  inference  that  no  such  claim  has  ever  been  made 
by  the  lord.  [Lord  Abinger,  C.  B.  It  may  be  said,  on  the  other  hand,  that  it  is  a 
proof  that  no  resistance  has  ever  been  made  to  such  a  claim.]  The  question  must  be 
considered  in  one  of  two  ways — either  as  a  matter  of  law,  or  as  a  question  of  fact  for 
the  juiy.  In  either  view,  the  reasonableness  of  the  fine  is  a  matter  for  the  Court  to 
determine.  In  looking  to  the  question  as  to  what  precise  amount  is  payable,  the 
Court  may  look  to  the  circumstances  of  each  particular  case.  It'ihon  v.  Hoare  is 
distinguishable  from  this  ease,  for  the  facts  there  were  totally  different.  In  this  case 
there  has  been  an  admission  of  three  persons,  one  of  whom  has  paid  a  fine  upon  a 
former  admission.  Having  once  paid  a  tine  upon  admission  it  is  unreasonable  to 
impose  one  a  second  time  (see  Co.  Copyholder,  s.  56,  p  129).  It  is  submitted  that 
no  tine  was  payable,  except  as  upon  the  admission  of  the  two  new  lives.  The  question 
is,  not  whether  [617]  any  line  is  due,  but  what  is  a  reasonable  fine.  There  is  perhaps 
a  ditticulty  in  laving  down  general  rules,  but  where  one  of  the  surrenderees  is  also  a 
surrenderor,  the  Court  may  lay  down  that  as  a  rule  by  which  the  liability  to  a  tine 
may  be  governed,  and  may  say  that  no  fine  shall  be  payable  in  respect  of  the  life  of 
the  surrenderor. 

\^'atson  was  heard  in  reply. 

On  a  sub.sequent  day  in  this  term,  the  judgment  of  the  Court  was  delivered  by 

LOKD  Abin(;er,  C.  B.  In  this  case  we  have  arrived  at  the  conclusion,  that  the 
mode  of  calculation  of  the  fines  proposed  by  the  plaintiff  is  correct.  It  is  admitted, 
that,  according  to  the  custom  of  the  manor,  .such  mode  would  be  adopted  in  the  case 
of  an  admission  dc  novo  of  three  tenants  as  joint-tenants  of  an  estate.  But  it  is 
contended,  that,  inasmuch  as  one  of  the  surrenderors  is  also  a  surrenderee  in  this  ease, 
the  admission  must  be  treated  as  the  admission  of  only  two  instead  of  three  joint- 
tenants.  But  what  is  the  tine  due  for?  Plainly  in  respect  of  the  admission  to  the 
new  estate.  And  here  the  party  who  surrenders  takes  with  the  other  two  a  new 
estate  by  the  admittance  of  the  lord.  If  the  value  of  the  lives  were  taken  into 
consideration,  it  would  subject  the  lord  to  great  inconvenience.  He  does  not  select 
the  new  tenants,  and  could  have  no  means  of  judging  of  the  value  of  the  additional 
lives.  Even  if  he  knew  their  ages,  which  it  does  not  appeal'  how  he  is  to  ascertain, 
he  would  be  unable  to  judge  of  their  relative  health  or  probability  of  survivorship. 
Again,  if  we  are  to  omit  in  this  calculation  Sir  John  Woodford,  who  is  common  to 
both,  is  he  to  be  put  first  or  third  in  the  calculation  of  the  tine  ■  In  the  one  case  the 
fine  will  be  three  years'  value,  in  the  other  one  and  a  half  year's  ;  or,  if,  as  thrown  out 
in  argument,  you  treat  the  [618]  estate  as  composed  of  thiee  portions,  and  each  of  the 
joint-tenants  Jis  admitted  to  one-third,  then  as  the  two  new  tenants  would  each  pay 
two  years'  improved  value  of  their  respective  shares,  the  fine  would  be  one  year's  and 
one  third  improved  rent  of  the  whole  estate.  But  if  the  first  suggession  were  adopted, 
it  would  readily  afford  a  mode  of  practically  depriving  the  lord  of  all  tines  after  the  lirst 
admitt^mce.  For,  suppose  twenty  joint-tenants  once  admitted,  and  on  the  successive 
death  of  each  a  fresh  admission  of  the  lemaining  nineteen  with  a  new  tenant,  it  is  easy 
to  see  that  even  in  an  estate  of  the  value  here  stilted,  the  tine  would  be  below  the 
lowest  coin  known  to  us,  and  the  lord  would  have  for  his  successive  admittances  tines 
of  a  farthing  each. 

It  is  true  that  if  the  new  life  be  put  as  the  first,  the  lord  would  liave  two  years' 
improved  rent  for  each  admittance,  but  we  can  find  no  authority  for  fixing  upon  the 

(a)  This  case  is  not  yet  reported,  but  the  above  passage  is  taken  from  a  M.S.  copy 
of  the  judgment  with  which  the  reporters  have  been  kindly  favoured.  [See  10  Ad.  & 
E.  245,  n.] 
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one  rather  than  the  other  rule ;  and  the  natural  order  of  the  tenants  would  lead  us  to 
place  the  old  tenant  first,  and  to  treat  the  others  as  added  to  him. 

Upon  the  whole,  we  think  there  ought  to  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

SwiPT  «'.  Knight.  Exch.  of  Pleas.  1839. — A  distringas  ought  to  accord  with  the 
writ  of  summons,  although  the  defendant's  name  is  incorrectly  stated,  in  the  latter  ; 
but  the  variance  is  an  irregularity  only,  and  will  not  render  the  distringas  a  nullity  ; 
and  it  is  too  late  to  take  such  an  objection  after  eight  days  have  elapsed  from  the 
return  of  the  distringas. 

[S.  C.  7  Dowl.  P.  C.  863 ;  9  L.  J.  Ex.  6.] 

Mansel  had  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
distringas  in  this  case  should  not  be  set  aside  with  costs,  for  irregularity,  on  the 
ground  that  the  distringas  varied  from  the  writ  of  summons,  in  respect  to  the  title  of 
the  cause.  In  the  distringas  the  defendant  was  described  as  "Charles  Knight,"  and 
in  the  writ  of  summons  and  the  plaintiff's  alHdavits,  as  "  Charles  James  Jonathan 
Knight,  sued  as  Charles  Knight." 

Wordsworth  shewed  cause.  A  variance  between  the  [619]  name  in  the  distringas 
and  the  name  in  the  writ  of  summons  is  no  ground  for  setting  aside  the  distringas,  as 
the  defendant  may  remedy  any  inconvenience  by  entering  an  appearance.  The  stat. 
2  Will.  4,  c.  39,  s.  3,  makes  it  a  matter  in  the  discretion  of  the  Court,  whether  suthcient 
cause  has  been  shewn  for  the  issuing  of  the  distringas.  The  Court  must  have  been 
already  satisfied  of  th.-it,  and  when  once  granted,  it  ought  not  to  be  set  aside  on  mere 
technical  grounds.  In  Smith  v.  Macdmald  (1  Dowl.  P.  C.  688),  where  an  affidavit  to 
obtain  a  distringas  omitted  to  state  that  a  copy  of  the  writ  had  been  left  at  the  defen- 
dant's dwelling-house,  the  want  of  that  allegation  was  not  considered  a  sufficient  ground 
for  setting  aside  the  distringas.  But,  at  all  events,  this  application  is  too  late.  The 
distringas  was  returnable  on  the  4th  of  November,  and  this  application  was  not  made 
until  the  13th  ;  it  ought  to  have  been  made  within  eight  days. 

Mansel,  in  support  of  the  rule.  The  variance  is  not  a  mere  irregularity,  but  makes 
the  distringas  a  nullity.  The  case  of  Borthwick  v.  Eiivenscroft  (ante,  31  ;  7  Dowl.  P.  C. 
393),  shews  that  the  pi'oceedings  must  be  in  the  same  name  as  in  the  writ  of  summons 
luitil  after  an  appearance  is  entered,  although  the  party  be  incorrectly  described  in  the 
writ  of  summons.  [Parke,  B.  The  report  of  Borthwick  v.  Raveiiscroft  does  not  enable  us 
to  say  what  name  was  inserted  in  the  writ  of  summons.] 

Gray,  amicus  CuriiB,  stated,  that  the  name  in  the  writ  of  summons  was  that  by  which 
the  defendant  is  stated  in  the  report  to  have  been  sued,  viz.  "  Henry  Ravenscroft." 

Parke,  B.  The  variance  between  the  writ  of  summons  and  the  distringas  does 
not  make  the  latter  a  nullity,  but  is  an  irregularity  only.  Consequently  this  rule  is 
moved  too  late. 

Rule  discharged. 

[620]     Hayley  v.  Racket.     Exch.  of  Pleas.     1839. — A  sheriff  has  no  right  to  take 
poundage  from  a  defendant,  on  the  execution  of  a  writ  of  ca.  sa. 

The  defendant  having  been  arrested  on  a  ca.  sa.  for  491.,  the  sheriff's  officer 
demanded  and  took  from  him  the  sum  of  21.  9s.,  as  the  poundage  to  which  he  was 
entitled  under  the  29  Eliz.  c.  4.  A  rule  having  been  obtained,  calling  on  the  sheriff 
to  shew  cause  why  the  amount  so  taken  for  poundage  should  not  be  paid  back  to  the 
defendant,  with  costs, 

Piatt  shewed  cause.  It  cannot  be  disputed  that  the  sheriff  is  entitled  to  poundage 
from  some  one  ;  and  although  it  is  usual  for  the  sheriff  to  get  it  from  the  plaintiff  on 
the  execution  of  writs  of  ca.  sa.,  the  reason  is,  because  the  sheriff  has  not  the  means 
of  obtaining  it  by  a  sale  of  the  defendant's  goods.  The  right  to  poundage  attaches 
on  the  execution  of  the  ca.  sa.  It  was  the  defendant's  own  laches  in  not  paying  the 
debt,  which  caused  the  liability  to  pay  poundage,  and  therefore  the  charge  ought  to 
fall  upon  him. 

Paeke,  B.  This  rule  must  be  made  absolute.  The  plaintiff,  it  is  true,  is  empowered 
by   the   43  Geo.    3,   c.   46,   s.   5,  to  levy   under   executions  against   the  defendant's 
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goods  tbe  poundage,  fees,  and  expenses  of  the  execution,  over  and  above  the  sum 
recovered  by  the  judgment.  But  on  a  writ  of  ca.  sa.,  the  sheriff  has  no  right  to  levy- 
poundage  from  the  defendant.  His  duty  is  merely  to  take  the  party,  and  have  his 
body  before  the  Court  at  the  specified  time,  in  order  to  satisfy  the  plaintifl's  demand. 
The  sheriiF  must  return  the  money. 
Eule  absolute. 

[621]  Benthaji  v.  John  Cooper.  Exeh.  of  Pleas.  1839. — Assumpsit  on  a 
guarantee.  On  the  27th  of  September,  1830,  the  defendant  had  entered  into  a 
bond  in  the  penal  sum  of  10001.  to  one  T.  M.,  the  condition  of  which  recited 
that  C.  C.  had  entered  into  articles  of  agreement  with  the  said  T.  M.,  whereby  the 
said  C.  C.  became  tenant  to  the  said  T.  M.  of  certain  premises  (describing  them) 
on  the  terms  and  conditions  therein  mentioned,  and  that  the  said  C.  C.  had 
further  contracted  and  agreed  to  take  from  the  said  T.  M.  all  the  teas  and  cofiees 
that  he  could  vend  or  sell  by  retail  or  otherwise  on  the  premises,  and  that  it  was 
also  agreed  that  the  said  C.  C,  with  his  brother  the  defendant,  should  enter  into 
the  above  bond  for  the  due  performance  of  the  terms  and  conditions  relative  to 
the  said  premises,  and  for  the  true  payment  of  any  balance  that  should  be  found  to  be 
owing  for  any  teas  and  coffees  sold  and  delivered  by  the  said  T.  M.  to  the  said  C.  C. 
or  on  any  other  account  whatsoever.  On  the  20th  of  December,  1833,  the  following 
letter  was  written  by  the  defendant  in  London  to  the  plaintiff,  who  had  succeeded 
T.  M.  in  his  business  in  Liverpool : — "  When  I  had  the  pleasure  of  seeing  you  in 
London,  I  then  told  you  I  had  not  the  least  hesitation  in  becoming  surety  to 
you  in  the  amount  required  for  my  brother  Charles  ;  but  for  a  protection  both  to 
myself  and  him,  I  thought  it  highly  necessary  I  should  distinctly  understand  in 
what  state  his  affairs  were,  in  order  that  he  may  not,  b3' any  inadvertence,  involve 
me,  at  which  I  am  convinced  he  would  grieve  as  much  as  myself.  I  still  hold 
this  mind,  and  before  I  sign  any  bond  or  instrument,  I  must  clearly  see  my  way. 
In  the  meantime,  in  order  to  convince  you  it  is  furthest  from  my  thoughts  in  any 
way  to  retard  his  business  or  prospects,  I  will  hold  myself  responsible  to  you 
to  the  amount  of  2001.  in  the  event  of  his  inability  to  meet  it,  with  the  full  under- 
standing that  you  are  to  consider  this  responsibility  in  the  full  and  liberal  light 
of  the  security  I  before  entered  into  for  him  with  Mr.  M.,  your  predecessor,  and 
that  when  a  full  statement  of  his  aflfairs  is  laid  before  me,  and  such  proving 
satisfactory,  I  then  enter  into  the  security  you  require  ;  that  the  said  sum  of  2001. 
be  void  and  of  no  effect,  and  not  to  be  in  force  or  added  to  the  aforesaid 
security:" — Held,  that  this  letter  did  not  shew  a  consideration  in  writing  as 
required  by  the  Statute  of  Frauds,  either  in  express  terms  or  by  necessary 
inference,  and  therefore  that  it  was  void  as  a  guarantee. 

[S.  C.  9  L.  J.  Ex.  114.] 

Assumpsit.  The  declaration  stated,  that,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  sell  and  deliver  to  one  Charles  Cooper,  on 
credit,  at  certain  prices,  all  such  tc;is  and  coffees  as  he  the  said  Charles  Cooper  should 
have  occasion  for  and  require  of  the  plaintiff  in  the  way  of  his  the  said  C.  Cooper's 
trade  and  business,  the  defendant  then  promised  the  plaintiff  to  lie  accountable,  at 
and  after  the  expiration  of  one  calendar  month  after  demand  in  writing  for  that  purpose 
made  on  them  the  defendant  and  the  said  Charles  Cooper  respectively,  in  2001.,  on  or 
as  part  of  any  balance  of  account  lietween  the  plaintiff  and  the  said  Charles  Cooper, 
for  the  said  teas  and  coffees  so  to  be  sold  and  delivered  by  the  plaintiff  to  the  said 
C.  Cooper.  It  then  alleged  the  sale  and  delivery  of  certain  teas  and  coffees  to  C.  Cooper, 
to  the  amount  of  5001.  ;  that  the  period  of  credit  had  elapsed,  and  that  a  written 
demand  had  been  made  on  the  defendant.  Breach,  that  the  defendant,  not  regarding 
his  promise,  had  not  accounted  for  or  paid  to  the  plaintiff  the  said  sum  of  2001. 

Ple;us — first,  non  assumpsit  ;  secondly,  a  denial  of  the  [622]  sale  and  delivery  of 
the  t«as  and  coffees  ;  thirdly,  that,  after  the  sale  and  delivery  of  the  te;is  and  coffees,  and 
after  the  balance  became  due,  and  after  the  expiration  of  the  said  credit  and  the  making 
of  the  said  demand,  and  before  the  commencement  of  the  suit,  the  said  C.  Cooper  paid 
to  the  plaintiff  the  monies  so  due  and  owing  to  him  for  and  on  account  of  the  said 
teas  and  coffees.     Verification. 
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Fourthly,  that  the  promise  in  the  declaration  was  a  special  promise  to  answer  for 
the  debt  of  another  person,  and  that  there  was  no  agreement  or  memorandum  in 
writing  wherein  the  consideration  for  the  said  promise  was  stated  or  shewn  as  required 
by  the  Statute  of  Frauds. 

Fifthly,  that  the  credit  given  was  greater  than  and  was  not  the  usual  credit  given 
in  the  trade. 

Sixthly,  as  to  931.  19s.  2d.,  part  of  the  said  sum  of  2001.,  that  the  balance  due  from 
the  said  C.  Cooper  to  the  plaintiff  was  4131.  17s.  lOd.  and  no  more  ;  that  the  said 
C.  Cooper  became  a  bankrupt ;  that  the  plaintiff  received  two  dividends  upon  the 
said  sum  of  4131.  17s.  lOd.  from  the  assignees  of  the  said  bankrupt,  amounting 
together  to  the  sum  of  931.  19s.  2d.,  and  that  the  defendant  is  entitled  to  have  that 
sum  deducted  from  the  said  sum  of  2001. 

Seventhly,  as  to  461.  5s.,  other  part  of  the  said  sum  of  2001.,  that  the  sum  of 
4131.  17s.  lOd.,  and  no  more,  was  due  upon  the  said  balance;  that  the  plaintiff  held 
bills  of  exchange  for  that  sum,  drawn  by  the  said  C.  Cooper  upon  and  accepted  by 
one  Samuel  Cooper;  that  the  said  Samuel  Cooper  became  bankrupt ;  that  the  plaintiff 
received  from  the  assignees  of  the  said  bankrupt's  estate  a  dividend  on  the  said  sum 
of  4131.  17s.  lOd.,  amounting  to  the  sum  of  461.  5s.,  and  the  defendant  is  entitled  to 
have  that  amount  deducted  from  the  said  sum  of  2001 

On  the  first  and  second  pleas  the  plaintiff  joined  issue.  To  the  third  plea 
he  replied,  denying  the  payment  of  the  balance  b}'  C.  Cooper  ;  to  the  fourth,  that 
there  was  an  agreement  in  writing,  signed  by  the  defendant,  wherein  [623]  the  con- 
sideration for  the  said  promise  and  causes  of  action  is  stated  and  shewn,  according  to 
the  statute  ;  to  the  fifth,  that  the  credit  in  the  declaration  mentioned  was  the  usual 
credit  in  the  trade  of  the  said  C.  Cooper ;  to  the  sixth,  that  the  plaintiff  did  not 
receive  the  dividend  in  that  plea  mentioned  ;  and  to  the  seventh,  a  similar  traverse. 
Issue  was  joined  on  the  replication  to  the  third,  fourth,  fifth,  sixth,  and  seventh  pleas. 

The  cause  came  on  to  be  tried  before  Aldersou,  B.,  at  the  last  Spring  Assizes  for 
the  southern  division  of  the  county  of  Lancaster,  when  a  verdict  was  found  for  the 
plaintiff,  with  2001.  damages,  subject  to  the  opinion  of  the  Court,  who  are  to  determine 
how  the  verdict  and  judgment  are  to  be  entered,  on  the  following  case :  — 

The  plaintiff  is  a  tea  and  coffee  dealer  residing  in  Liverpool;  the  defendant  is  a 
well-known  comedian  of  London.  Charles  Cooper,  mentioned  in  the  pleadings,  was  a 
retail  grocer  residing  in  Liverpool,  and  a  brother  of  the  defendant. 

On  the  20th  of  December,  1833,  the  defendant  wrote  and  sent  to  the  said  C.  Cooper 
a  letter,  of  which  the  following  is  a  copy : — 

"  My  dear  Charles, — I  received  Mr.  Bentham's  letter  this  morning.  I  have  thought 
it  necessary  to  send  '  the  affixed '  to  you,  that  you  may  at  once  see  what  my  wishes 
and  sentiments  are,  and  then  take  it  to  Mr.  Bentham, — only  remarking  that  I 
ought  to  feel  particularly  grateful  both  for  the  correspondence  of  Sam  and  yourself, 
as  I  never  have  the  pleasure  of  hearing  from  either  but  in  the  event  of  your  wanting 
some  favour.  It  is  very  proper,  I  dare  say,  that  it  should  be  so;  but  if  either  Sam 
or  yourself  had  one-tenth  of  what  I  have  to  do  and  think  of,  there  may  be  an 
excuse  ;  at  present  there  is  none.     Still  believe  me,  your  affectionate  brother, 

"J.  Cooper." 
Addressed,  "To  Mr.  C.  Cooper,  Tea-dealer, 

"Great  George  Street,  LiverpooL" 

[624]  The  letter  called  in  the  above  "  the  affixed,"  the  said  defendant  on  the  same 
day  wrote  to  the  plaintiff,  and  it  was  delivered  immediately  to  the  plaintiff  by  Charles 
Cooper. 

The  following  is  a  copy  of  the  letter  from  the  defendant  to  the  plaintiff,  called 
"  the  affixed." 

"London,  Dec.  20th,  1833, 
"  63  Great  Queen  Street. 

"  My  dear  Sir, — When  I  had  the  pleasure  of  seeing  you  in  London,  I  then  told 
you  I  had  not  the  least  hesitation  in  becoming  surety  to  j'ou  in  the  amount  required 
for  my  brother  Charles  ;  but  for  a  protection  both  to  myself  and  him,  I  thought  it 
highly  necessary  I  should  distinctly  understand  in  what  state  his  affairs  were,  that  he 
may  not  by  any  inadvertence  involve  me,  at  which,  I  am  convinced,  he  would  grieve 
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as  much  as  nij'self.  I  still  hold  this  mind  ;  and  before  T  sii,'n  any  bond  or  instrument, 
I  must  clearly  see  my  way.  In  the  meantime,  to  convince  you  it  is  fiuthost  from  my 
thoughts  in  any  way  to  retard  his  business  and  prospects,  I  will  hold  myself  responsible 
to  you  to  the  amount  of  2001.,  in  the  event  of  his  inability  to  meet  it, — with  the  full 
understanding  that  you  are  to  consider  this  responsibility  in  the  full  and  liljeral  light 
of  the  security  I  before  entered  into  for  him  with  Mr.  Mason,  your  predecessor;  and 
that  when  a  full  statement  of  his  affairs  is  laid  befoie  me,  and  such  proving  satisfactory, 
I  then  enter  into  the  security  you  require  ;  that  the  said  sum  of  2001.  be  void  and 
of  no  eflTect,  and  not  to  be  in  force  or  added  to  the  aforesaid  security.  With  best 
wishes, — 1  am,  my  dear  Sir,  your  faithful  servant,  "  John  Cooper. 

"To  Mr.  Christ'.  Bentham, 

"Tea-dealer,  Liverpool." 

The  security  mentioned  in  the  said  letter  from  the  de-[625]-fendant  to  the  plaintiff", 
as  having  been  entered  into  for  Charles  Cooper  with  Mr.  Mason,  was  a  bond,  of  which 
the  following  is  a  copy. 

The  case  then  set  out  the  penal  part  of  a  bond,  dated  Sept.  27,  1830,  from  Charles 
Cooper  and  .lohn  Cooper  to  Thomas  Mason,  in  the  sum  of  10001. 

The  condition  was  as  follows  : — 

"  Whereas  the  above-named  C.  Cooper  hath  entered  into  certain  articles  of  agree- 
ment with  the  said  Thomas  Mason,  bearing  even  date  herewith,  whereby  the  said 
Charles  Cooper  became  tenant  to  the  said  Thomas  Mason  of  certain  premises  in 
St.  James's  Place,  and  also  in  Kanclagh  Street,  in  Liverpool  aforesaid,  as  well  as 
certain  premises  at  Wrexham,  in  the  county  of  Denbigh,  on  the  terms,  conditions, 
and  stipulations  therein  mentioned  and  set  forth  :  and  the  said  C.  Cooper  further 
contracted  and  agreed  to  take  from  the  said  T.  Mason  all  the  teas  and  collees  that  he 
could  vend  or  sell  by  retail  or  otherwise  in  the  said  premises  or  any  of  them,  at  the 
prices  in  the  said  agicement  mentioned  and  set  forth  ;  and  it  was  also  agreed  that  the 
said  C.  Cooper,  with  his  brother  the  said  J.  Cooper,  should  enter  into  the  above  bond 
or  obligation  for  the  due  perfoimance  and  observance  of  the  terms  and  conditions 
relative  to  the  said  premises  or  any  of  them,  and  for  the  true  payment  of  any  lialance 
or  sum  that  shall  be  found  to  be  owing  for  any  teas  and  coH'ees  sold  and  delivered  by 
the  said  Thomas  Mason  to  the  said  Charles  Cooper,  or  on  any  other  account  whatso- 
ever. Now  the  condition  of  the  above-written  bond  or  obligation  is  such,  that  if  the 
above  bounden  C.  Cooper  and  J.  Coopei-,  or  either  of  them,  their  or  cither  of  their 
heirs,  executors,  or  administrators,  do  and  shall,  within  one  calendar  month  after 
demand  in  writing  for  that  purpose,  well  and  truly  pay  or  cause  to  be  paid  to  the 
said  Thomas  Mason,  his  heins,  executors,  administrators,  or  assigns,  such  sum  or  sums 
of  money,  [626]  not  exceeding  in  the  whole  the  sum  of  5001.,  as  at  the  time  of  such 
demand  shall  be  due  from  the  said  C.  Cooper,  his  executors  or  administrators,  to  the 
said  Thomas  Mason,  on  or  as  part  of  the  balance  of  the  account  between  them,  either 
for  teas  or  coffees,  or  on  any  other  account  whatsoever ;  and  if  the  said  C.  Cooper 
shall  well  and  truly  perform,  fultil,  and  keep  all  and  singular  the  clauses,  conditions, 
and  stipulations  in  the  said  agreement  hereinbefore  referred  to,  then  this  obligation 
shall  be  void,  or  else  remain  in  full  force  and  virtue." 

(Signed)        "  Cuakles  Cooper,  (L.S.). 
"John  Cooper,  (L.S.)." 

The  plaintiff,  after  receiving  the  letter  from  the  defendant,  sold  and  delivered  teas 
and  coflfees  to  C.  Cooper  on  the  usual  credit.  On  the  1st  of  October,  18.35,  C.  Cooper 
was  duly  declared  a  bankrupt,  and  at  that  time  the  sum  of  41. "51.  17s.  lOd.  was  due 
and  owing  from  the  said  C.  Cooper  on  a  balance  of  account  for  teas  and  coffees  sold 
and  delivered  to  him  by  the  said  plaintiff  as  aforesaid. 

The  plaintiff  then  held  for  the  amount  two  bills  of  exchange  drawn  by  C.  Cooper 
upon  an<i  accepted  by  S.  Cooper,  in  the  pleadings  mentioned,  a  tea-dealer  residing  in 
Bath,  for  the  amount  of  and  against  the  said  debt. 

Samuel  Cooper  also  was  duly  declared  bankrupt,  and  the  said  two  bills  were 
dishonoured. 

The  plaintiff  proved  upon  the  estate  of  C.  Cooper  for  4131.  17s.  lOd.,  and  before 
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the  commencement  of  this  action  received  dividends  on  the  same,  amounting  to  7s.  4jd.  | 

in  the  pound. 

The  plaintiff  also  proved  in  respect  of  the  said  bill  upon  the  estate  of  Samuel 
Cooper  for  4131.  17s.  lOd.,  and  before  the  commencement  of  this  action  received  a 
dividend  on  the  .same,  of  4s.  7^d.  in  the  pound. 

After  deducting  the  total  amount  of  the  dividends  in  [627]  both  the  estates  the 
balance  claimed  by  the  plaintiff' is  16.51.  4s.  4d. 

The  pleadings  are  to  be  considered  part  of  the  case. 

The  questions  for  the  opinion  of  the  Court  are,  what  verdict  upon  the  above  facts 
is  to  be  entered  on  the  issues  respectively,  and  what  judgment  is  to  be  given  on  the 
record. 

Wightman  for  the  plaintifl'.  The  first  question  for  the  Court  to  determine  is, 
whether  the  action  is  maintainable  at  all  on  this  declaration,  and  whether  the  facts 
set  forth  in  the  case  sufficiently  support  the  promise  as  laid ;  it  is  submitted  that  they 
do,  and  that  the  action  is  maintainable.  The  declaration  sets  forth  a  guarantee,  the 
consideration  for  which  is  the  .sale  and  delivery  of  certain  teas  and  coffees  on  credit; 
and  that  is  a  sufficient  consideration  to  support  the  promise  in  the  declaration.  The 
letter  of  the  20th  December,  1833,  was  an  arrangement  providing  for  the  altered 
situation  of  the  parties,  and  contained  enough  to  shew  their  intention,  and  it  was 
unnecessary  for  the  plaintiff  to  enter  into  what  that  "full  and  liberal  light  of  the 
security  before  entered  into"  with  Mason  was.  The  question  undoubtedly  is,  what 
was  the  object  and  intent  of  the  letter,  and  not  what  was  the  object  of  the  bond  ;  but 
although  the  object  of  the  bond  is  immaterial,  yet  the  two  instruments  may  be  taken 
together  to  explain  what  was  intended  by  the  letter ;  and  if  that  be  done,  the  con- 
sideration will  sufficiently  appear.  [Parke,  B.  Where  does  any  consideration  at  all 
appear?  It  is  impossible  to  make  out  what  the  consideration  was,  even  if  you  could 
use  the  bond  in  illustration  of  the  letter:  and  certainl}',  if  you  exclude  the  recital, 
there  is  no  consideration.  The  rule  is  clear,  that  the  consideration  must  appear  either 
by  express  words  or  reasonable  intendment.]  The  bond  would  shew  that  teas  and 
coffees  weie  to  be  supplied  on  credit,  w hich  would  constitute  a  sufficient  consideration. 

Crompton,  for  the  defendant,  was  stopped  by  the  Court. 

[628]  Lord  Abingek,  C.  B.  We  are  asked  to  construe  this  letter  upon  a  state 
of  facts  which  the  case  does  not  suggest  or  warrant ;  and  even  if  it  did,  it  would  be 
necessary  to  shew  that  that  state  of  facts  was  known  to  Mr.  Cooper  the  defendant. 
This  letter  shews  he  had  little  or  no  communication  with  his  brother,  but  he  refers 
to  conversations  he  had  had  with  the  plaintiff.  Even  if  it  could  be  inferred  from  the 
letter,  that  he  had  had  communications  with  his  brothei',  it  is  impossible  for  us  to  say 
that  he  was  aware  of  any  change  of  ciroumstances  having  taken  place,  as  it  is  not 
stated  that  any  change  had  taken  place.  The  letter  refers  to  the  obligatory  part  of 
the  bond  onl}',  and  has  no  refei'ence  to  the  facts  stilted  in  the  recital,  shewing  the 
consideration.  If  it  had  had  reference  to  that  part  of  the  bond,  then  the  question 
might  arise,  whether  the  letter  was  sufficient  to  support  the  contract  alleged  in  the 
declaration.  It  appears  to  me  that  we  cannot  fairly  so  construe  this  letter,  and  if  so, 
the  guarantee  is  void,  as  no  sufficient  consideration  is  shewn  on  the  face  of  it. 

Parke,  B.  I  think  it  impossible  to  come  to  any  satisfactory  conclusion  as  to 
what  the  parties  meant,  upon  the  statement  of  documents  and  facts  in  this  special 
case.  In  order  to  make  the  declaration  consistent  with  the  guarantee,  it  must  appear 
on  the  face  of  the  writing,  either  in  express  terms  or  by  necessary  inference,  that  the 
consideration  stated  in  the  declaration  was  the  consideration,  and  the  only  considera- 
tion, for  the  guai-antee.  We  have  only  to  consider  whether  we  can  here  draw  that 
inference.  I  think  it  is  impossible  for  us  to  do  so,  and  therefore  that  the  guarantee 
is  void.  The  effect  will  be  that  the  verdict  must  be  entered  for  the  defendant  on  the 
1st,  4th,  6th,  and  7th  issues,  and  for  the  plaintiff  on  the  rest. 

GURNEY,  B.,  and  KtiLFE,  B.,  concurred. 

Judgment  for  the  defendant  accordingly. 


[629]  Langton  v.  Lazarus.  Exch.  of  Pleas.  1839.— Assumpsit  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange.  Plea,  that  before  the  bill  became  due, 
and  whilst  it  was  "in  full  force  and  effect,"  the  date  of  it  was  altered  by  the 
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drawer,  whereby  it  became  void  : — Held,  th.it  the  plea  was  tiad,  because  it  did 
not  allege  the  alteration  to  have  been  made  after  acceptance. 

[S.  C.  9  L.  J.  Ex.  89.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  for  the  sum 
of  4.51.,  dated  the  Sgth  of  November,  1838. 

Plea,  that  before  the  said  bill  of  exchange  became  due  and  payable  according 
to  the  tenor  and  effect  thereof,  to  wit,  on  the  l.st  day  of  November,  18-38,  the  same 
bill  was  altered,  to  wit,  by  the  said  John  Smith,  (the  drawer),  in  a  material  part 
thereof,  in  this,  to  wit,  that  whereas  the  same  bill,  when  the  same  was  made  by  the 
said  John  Smith  as  in  the  declaration  mentioned,  bore  date  on  a  certain  day  therein 
in  that  behalf  mentioned,  to  wit,  on  the  ■J9th  day  of  October,  18.38,  the  same  date 
was,  whilst  the  same  bill  was  in  full  force  and  effect  as  aforesaid,  to  wit,  on  the  day 
and  year  in  this  plea  first  mentioned,  altered,  to  wit,  by  the  said  John  Smith,  to 
another  and  different  and  much  later  date,  to  wit,  to  the  said  29th  day  of  November, 
1838,  whereby  the  same  bill  then  became  and  was  and  is  void  in  law.     Veiification. 

Special  demurrer,  assigning  for  causes  that  the  plea  is  an  argumentative  traverse 
of  the  allegation  that  the  defendant  accepted  the  bill,  and  that  it  should  simply 
have  traversed  that  allegation  ;  that  the  plea  does  not  allege  that  the  alteration  was 
made  by  Smith  after  the  defendant  had  accepted  or  become  a  party  to  the  bill ; 
and  that  the  allegation  that  the  alteration  was  made  "  whilst  the  said  bill  was  in 
full  force  and  effect"  as  in  the  plea  mentioned,  is  ambiguous  in  its  meaning  whether 
the  alteration  was  whilst  the  bill  was  in  full  force  and  effect  as  in  the  plea  mentioned, 
or  as  in  the  declaration  mentioned  ;  and  that  the  plea  does  not  state  that  the  defen- 
dant was  not  a  consenting  party  to  the  alteration,  and  does  not  state  that  the  [630] 
altei'ation  was  without  his  consent  or  knowledge,  and  that  it  does  not  shew  how  the 
bill  was  void. 

Joinder  in  denmrrer. 

Chandless,  in  support  of  the  demurrei'.  1  he  plea  is  clearly  bad  The  alteiation 
is  not  stilted  to  be  made  after  the  bill  w,\s  accepted.  In  order  to  make  the  altei-ation 
available  as  a  defence,  it  must  be  shewn  that  the  date  of  the  bill  was  altered  after  it 
was  accepted  by  the  defendant.  The  allegation  that  the  bill  was  altered  whilst  the 
bill  was  in  full  force  and  effect  is  uncertain  and  ambiguous.  [Lord  Abinger,  C  B. 
How  could  it  be  in  force  unless  it  was  in  circulation,  and  when  an  action  could  have 
been  brought  upon  it?]  It  may  not  be  in  force  until  it  imposes  some  legal  obligation, 
but  such  obligation  may  arise  V)efore  the  bill  is  accepted — it  may  have  been  drawn 
and  indorsed  over,  so  as  to  be  binding  upon  some  other  party,  befoie  acceptance.  If 
the  date  was  altered  after  acceptance,  the  plea  ought  to  have  averred  that  fact. 
Calvert  v.  Baker  (4  M.  &  W.  417)  is  an  authority  to  shew  that  this  defence  is  admi.ssil)le 
under  a  plea  that  the  defendant  did  not  accept  the  bill  modo  et  forma.  [Parke,  B. 
That  is  no  authority  for  saying  that  the  alteration  of  a  bill  may  not  be  pleaded  as  a 
defence  in  this  form  ] 

The  Court  were  of  opinion  that  the  plea  could  not  be  sustained,  and 

J.  Henderson,  who  appeared  in  support  of  it,  prayed  leave  to  amend 

Per  Curiam.  Vou  may  have  liberty  to  amend  by  stating  the  alteration  to  have 
been  made  after  acceptance. 

Leave  to  amend  accordingly. 


[631]  SiMP.soN  V.  Heath.  PLxch.  of  Pleas.  1839 — A  defendant  may  be  taken  in 
execution  after  the  expiration  of  a  year  from  the  judgment,  upon  a  ca.  sa.  sued 
out  within  the  year,  although  not  I'cturncd  and  iiled  within  the  year;  and  no 
scire  facias  is  necessary  in  such  case. 

[S.  C.  7  Dowl.  P.  C.  832 ;  9  L.  J.  Ex.  129 ;  3  Jur.  1 127.] 

E.  V.  Williams  had  obtained  a  rule  nisi  to  set  aside  the  execution  issued  in  this 
ca\isc  for  irregularity.  Final  judgment  was  signed  on  the  14th  of  March,  1837  ;  on 
the  26th  of  December  following  a  capias  ad  satisfaciendum  issued,  returnable  imme- 
diately after  its  execution,  upon  which  the  defendant  was  arrested  on  the  2()tli  of  .Ju'y, 
1838.     The  objection  was,  that  the  writ  of  execution  not  having  been  returneil  and 
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filed  within  a  year  after  the  judgment,  it  ought  to  have  been  revived  by  scire  facias  ; 
and  it  was  stated  to  the  Court  that  Patteson,  J.,  in  Collins  v.  Fewens,(a)  had  intimated 
an  opinion  that  this  was  necessary,  and  that  Littledale,  J.,  had  so  decided  in  a  case 
before  him  at  chambers. 

Humfrey  shewed  cause.  The  question  is,  whether  the  defendant  can  be  taken 
upon  a  writ  of  execution  more  than  a  year  old.  Under  the  old  practice,  founded  upon  |M  cl 
the  Statute  of  Westminster  2nd,  13  Edw.  1,  c.  45,  a  writ  was  considered  stale  after  a 
year  and  a  day.  But  now,  by  the  3  &  4  Will.  4,  c.  67,  s.  2,  "All  writs  of  execution 
may  be  tested  on  the  day  on  which  the  same  are  issued,  and  be  made  returnable 
immediately  after  the  execution  thereof."  The  express  object  of  this  enactment 
appears  to  have  been  to  avoid  the  inconvenience  and  expense  of  the  former  practice, 
under  which  a  writ  ran  for  a  year  only,  and  other  continuing  writs  must  then  be 
sued  out.  [Parke,  B.  The  object  of  the  statute  was  to  place  final  process  on  the 
same  footing  as  mesne  process  ;  but  nothing  is  said  as  to  the  duration  of  the  writ.] 
The  practice  has  always  been,  since  [632]  the  statute,  not  to  return  the  writ  until 
after  its  execution.  Where  the  time  of  executing  the  writ  is  not  limited  except 
by  the  means  the  sheriff'  has  of  taking  the  party,  there  seems  no  reason  why  the 
writ  should  not  continue  in  full  force  until  he  has  had  an  opportunity  of  executing 
it.  [Parke,  B.  This  rule  was  granted,  not  in  consequence  of  any  doubt  the  Court 
entertained  on  the  point,  but  upon  the  ground  of  some  supposed  decisions  the  other 
way  at  chambers.] 

E.  V.  Williams,  in  support  of  the  rule.  The  old  practice  was  not  founded  on  the 
Statute  of  Westminster  2nd.  From  the  earliest  periods  known  to  the  common  law, 
it  was  an  established  rule,  that  if,  in  personal  actions,  a  year  elapsed  between  the 
time  of  signing  judgment  and  of  issuing  execution,  the  law  presumed  that  the 
judgment  was  satisfied,  or  at  least  that  the  defendant  might  have  some  cause  to  shew 
against  the  issuing  of  the  execution.  Then  came  the  statute,  giving  the  plaintitt'  a 
sci.  fa.  after  the  expiration  of  the  year  :  its  object  being,  as  is  stated  in  Mdrhell  v.  Cue 
(2  Burr.  660),  to  prevent  a  surprise  upon  the  defendant.  The  only  exception  was  in 
real  actions,  where  the  judgment  was  in  rem  ;  there  the  execution  might  be  sued  out 
at  any  time.  But  upon  this  rule  an  exception  was  engrafted,  where  the  writ  was 
issued  within  the  year,  and  continued  by  subsequent  writs.  Of  this  practice  the 
first  trace  appears  in  6'iv  //'.  H'aller's  case  (2  Leon.  77  ;  3  Leon.  2.59 ;  4  Leon.  44), 
T.  T.,  31  Eliz.  There  it  was  moved,  "That  if  one  hath  judgment  in  debt,  and  upon 
that,  within  the  year  and  day,  sues  a  capias  ad  satisfaciendum,  although  he  doth 
not  prosecute  the  same  by  the  space  of  two  or  three  years,  yet,  when  he  pleaseth, 
he  may  proceed  thereupon,  and  shall  not  be  put  [633]  to  a  scire  facias  ;  for  a  writ 
of  execution,  once  sued  forth,  shall  be  a  continual  claim,  and  the  party  shall  never 
be  put  to  a  scire  facias:  and  of  such  opinion  was  Philips."  But  Manwood,  C.  B., 
said, — "  I  grant  that  if  one  hath  sued  forth  a  writ  of  execution,  and  that  be  continued 
by  vicecomes  non  misit  breve,  for  two  or  three  years,  yet  the  plaintifi'  may  proceed 
thereupon,  and  shall  not  be  put  to  a  scire  facias ;  but  if  such  writ  be  sued  forth  and 
not  continued,  but  discontinued  by  a  year  and  a  day,  he  shall  be  put  to  a  scire  facias  ; 
for  it  is  negligence  of  the  plaintiii'  in  not  continuing  it,  which,  within  the  year  and 
the  day,  he  might,  without  order  of  the  Court ;  but  after  the  year,  not  by  any  order 
of  the  Court."  The  same  practice  is  recognised  in  Ognel  and  Fastons  case  (2  Leon.  84). 
In  Aires  v.  Hardress  (1  Stra.  100),  a  fieri  facias  was  taken  out  within  the  year,  and 
nulla  bona  returned  ;  this  writ  was  continued  down  for  several  years,  and  then  a 
capias  ad  satisfaciendum  issued  ;  and  whether  this  was  regular  or  not  was  the  question. 
The  Court  took  time  to  inquire  into  the  practice,  and  afterwards  Parker,  C.  J.,  said, — 
"  If  this  were  a  new  case,  they  should  think  it  hard  to  take  away  all  scire  facias' ;  but 
the  practice  has  gone  so  far  that  there  is  no  overturning  it  now."  The  precedents 
there  cited  wei-e  merely  of  continuances  of  writs  issued  within  the  year,  and  returned  ; 
it  certainly  does  not  appear  when  returned,  in  Blai/er  v.  Balduin  (2  Wils.  82  ;  Barnes, 
213),  it  was  expressly  held,  that  a  writ  of  execution  could  not  be  continued  unless 
the  first  writ  were  returned  and  filed  :  it  is  not  laid  down  that  this  must  be  done 
within  the  year,  but  that  would  seem  to  be  the  necessary  inference.     This  subject 

(a)  3  Per.  &  D.  439.  When  the  present  rule  was  obtained,  that  case  was  not 
reported :  it  does  not  appear  from  the  report  that  the  learned  Judge  expressed  the 
opinion  attributed  to  him. 
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was  fully  investigated  in  the  case  of  Kaner  v.  James  (Willes,  255).  There  the  question 
was,  whether  the  Statute  of  Limitations  could  be  saved  by  a  writ  which  had  never 
been  retained  ;  [634]  and  Willes,  C.  J.,  was  of  opinion  that  it  could  not.  He  refers 
to  a  decision  to  that  effect  in  the  House  of  Lords,  reversing  a  previous  decision  in 
the  Common  Pleas  ;  and  observes,  "  that  it  would  be  greatly  inconvenient  if  a  plaintiff 
might  sue  out  a  writ,  and  keep  it  in  his  pocket  for  si.x  years  together,  of  which  the 
defendant  could  not  possiblj'  have  any  notice."  The  same  point  wius  determined  in 
Brown  v.  Bahington  (2  Ld.  Raym.  883),  and  Atbvood  v.  Burr  (7  Mod.  ■')),  where  Lord 
Holt  states  the  reason  for  the  practice  to  be,  that  until  the  return  of  the  first  writ 
the  Court  is  not  in  ])ossession  of  the  cause,  so  as  to  award  an  alias  or  pluries  ;  which 
is  adopted  by  Lord  Kenyon  in  Harris  v.  JFoolftml  (6  T.  R.  617).  [Parke,  B.  The 
meaning  of  that  is,  that  unless  the  first  writ  be  returned,  the  plaintiff  cannot  sue 
out  a  continuing  writ.  The  Court  must  have  all  the  writs  returned,  in  oi-der  to 
make  the  whole  succession  of  writs,  however  numerous,  appear  as  one  writ.]  The 
rule  appears  to  go  further :  viz.  that  until  the  writ  be  returned  there  is  nothing  of 
record,  and  the  Court  can  take  no  notice  of  the  i.ssuing  of  the  writ.  Similarly,  the 
Court  is  not  seised  of  the  execution,  until  the  writ  of  execution  be  returned  ;  there- 
fore it  is  unavailable  unless  returned  .within  the  year.  But  another  material  reason 
for  the  rule  is  that  given  by  Willes,  C.  J.,  in  Kaner  v.  Janie^,  and  also  by  Buller,  J., 
in  Bale-''  v.  Jenkinscn  (ibid.  619),  viz.  the  inconvenience  and  injustice  arising  from 
the  plaintiff's  being  permitted  to  keep  the  writ  for  any  length  of  time  in  his  pocket 
without  having  it  returned.  The  .same  doctrine  applied  to  the  writ  of  journeys' 
accounts  ;  the  first  writ  must  have  been  returned  and  filed  before  it  could  be  con- 
tinued :  Spencer's  case  (6  Rep.  10  b.). 

The  older  authorities,  therefore,  appear  strongly  to  favour  the  practice  contended 
for  ;  and  it  is  so  laid  down  [635]  also  in  several  of  the  books  of  practice.  In  the  note 
to  UnderhiU  v.  Devei-eux  (2  Saund.  68  d.),  it  is  stated  that  "the  continuing  of  a  writ 
of  execution  differs  in  one  respect  from  that  of  a  writ  of  mesne  process  ;  in  the  latter 
the  same  species  of  writ  must  be  continued  down, — but  with  respect  to  executions  it 
is  held,  that  one  sort  of  writ  sued  out,  returned,  and  tiled,  will  support  the  awarding 
of  a  different  kind  of  execution  afterwards  :  thus  a  capias  ad  satisfaciendum,  or  elegit, 
may  issue  after  the  j'ear,  upon  a  fieri  facias  sued  .out,  returned  and  filed  within  the 
year."  The  practice  is  similarly  stated  also  in  Archbold's  Practice  (p.  37-i,  3rd  edit.), 
and  in  Sellon's  Practice  (p  544).  (Parke,  B.  It  is  not  so  stated  liy  Mr.  Tidd.]  The 
passage  on  this  subject  in  Tidd's  Practice  (p.  1103)  is  almost  in  the  same  words  as 
another  passage  in  the  notes  to  Saunders  (2  Saund.  72  c),  which  refers  to  the  previous 
note  already  cited.  [Parke,  B.  Can  you  point  to  any  authority  which  says  that  the 
writ  must  be  returned  and  filed  within  the  year!  What  principle  is  there  for  it? 
^\'h3'  is  the  writ  not  good  beyond  the  year  ?]  Because  the  arrest  takes  place  at  a  time 
when,  on  looking  to  the  records  of  the  Court,  a  year's  interval  has  elapsed  since  the 
liist  entry  of  record.  [Parke,  B.  Ves  ;  but  the  plaintiff'  has  taken  steps  to  satisfy 
his  judgment,  at  a  time  when  no  presumption  of  payment  existed.  Your  position  is, 
that  if  you  act  on  a  ca.  sa.,  you  must  make  the  arrest  within  the  year,  though  the 
writ  is  returnable  beyond  the  year]  The  argument  is,  that  in  order  to  avoid  the 
inconveniences  which  have  been  adverted  to,  the  plaintiff'  is  not  at  liberty  to  arrest, 
unless  either  a  year  has  not  pa.ssed,  or  there  has  been  some  record  of  a  step  taken  to 
enforce  the  judgment  within  the  yeai';  and  that  if  a  plaintiff"  take  out  a  writ  under 
the  new  act,  returnable  immediately,  it  must  be  [636]  returned  within  the  year.  The 
argument  on  the  other  side  goes  to  this,  that  if  the  writ  be  taken  out  within  the 
year,  it  may  be  executed  at  any  time,  however  remote.  [Parke,  B.  So  it  may, 
according  to  your  argument,  if  the  party  go  through  the  form  of  returning  it.]  But 
then  there  would  be  something  of  record  to  shew  the  issuing  of  the  writ,  and  that 
the  judgment  was  not  satisfied.  The  practice  contended  for  on  the  other  side  is  at 
variance  with  the  spirit  of  the  3  &  4  Will.  4,  c.  42,  s.  3,  which  limits  proceedings  in 
debt,  scire  facias,  and  covenant,  to  twenty  years.  It  never  could  have  been  intended 
by  the  Legislature,  that  a  plaintiff' should  be  permitted  to  sue  out  a  writ  of  execution, 
and  keep  it  unexecuted  for  more  than  twenty  years.  Formerlv,  if  a  plaintiff' delayed 
to  execute  a  wiit  of  inquiry  till  a  year  after  interlocutory  judgment,  he  was  put  to 
his  scire  facias  :  Ilotv  v.  Adon  (12  Mod.  500).  [Parke,  B.  That  is  not  now  the  rule; 
a  term's  notice  is  sufficient.] 

Cur.  adv.  vult. 
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The  judgment  of  the  Court  was  delivered  on  the  subsequent  day  by 

Pakke,  B.  'I  he  question  in  this  case  was,  whether  a  defendant  could  be  taken 
in  execution  on  a  writ  of  ca.  sa.,  returnable  immediately  after  the  execution  thereof, 
sued  out  within  a  year  and  day  after  judgment,  but  not  executed  until  long  after 
the  expiration  of  that  time. 

We  are  of  opinion  that  the  proceeding  was  regular ;  that  it  was  unnecessary  to 
have  the  writ  returned  and  tiled  within  the  year  and  day,  and  a  new  writ  grounded 
on  it,  and  that  no  sci.  fa.  was  necessary. 

This  appears  to  us  to  be  clear  on  reference  to  the  older  authorities.  In  Lord 
Coke's  reading  on  the  Statute  of  Westminster  2nd,  2  Inst.  469,  it  is  stated  that  at 
common  law,  in  personal  actions,  if  the  plaintitl',  after  judgment  given,  [637]  or 
recognisance  acknowledged,  sued  out  no  process  of  execution  within  the  year,  he 
could  have  no  scire  facias,  but  was  driven  to  his  original.  The  Statute  of  West- 
minster 2nd  gave  the  scire  facias  instead  ;  it  recognises  the  right  to  sue  out  process 
within  the  year :  if  the  record  is  of  older  date,  he  is  to  have  the  writ  of  sci.  fa. 

Lord  Coke  afterwards  says,  in  the  .same  reading,  that  "  if  the  plaintift'  taketh  his 
process  of  execution  within  the  year,  though  it  be  not  served  within  the  year,  yet  if 
he  continue  the  same,  he  may  have  process  of  execution  at  any  time  aftei'  the  year." 
In  Gilb.  Execut.  94,  it  is  said,  "  though  there  was  a  year  and  a  day  to  execute  a 
judgment,  yet  if  there  was  execution  taken  out,  and  that  was  continued  beyond  the 
year,  there  was  no  occasion  for  a  sci.  fa.,  for  then  at  common  law  there  was  a  pre- 
sumption "  [clearly  a  misprint  for  the  presumption]  "that  the  judgment  was  satisfied, 
because  there  appeared  an  execution  taken  out,  and  it  was  the  default  of  the  minister 
that  the  writ  was  not  served." 

The  result  of  these  authorities  is  this,  that  if  the  plaintiff  sue  out  process  within 
the  year,  no  sci.  fa.  is  necessary,  and  he  may  act  on  that  process.  But  if  that  process 
expire,  he  must  continue  it  properly,  and  then  execute  that  continued  process.  The 
object  of  the  continuance  is  to  connect  the  writ  which  is  executed,  with  that  which 
issued  in  due  time. 

The  case  in  Leonard,  cited  by  Mr.  Williams  (Sir  JV.  IValler's  cme),  is  an  authority 
only  for  the  necessity  of  a  continuance  when  the  first  writ  was  not  acted  upon. 
Philips  was  of  opinion  that  suing  out  the  first  writ  was  enough  to  authorize  a  fresh 
writ ;  Manwood  admitted  that  if  the  first  writ  was  sued  out  in  the  year,  and  continued, 
it  was  enough  ;  but  if  sued  out  and  not  continued  for  less  than  a  year  and  a  day, 
he  might  continue  by  leave  of  the  Court ;  if  Ijeyond  that  time,  the  process  was 
discontinued,  and  he  was  put  to  sci.  fa. 

After  this  the  practice  seems,  from  the  case  of  JFekbn  [638]  v.  Gi-eg  (2  Sid.  59), 
to  have  been,  after  a  R.  fa.,  to  enter  continuances  at  any  time.      But  in  Karver  v.  James 


(WiUes,  2.59),  and  in  Blai/er  v.  Bahh 


Wils.  82  ;  Barnes,  213),  it  was  settled,  that 


to  warrant  continuances  the  first  fi.  fa.  must  be  returned  and  filed. 

It  is,  therefore,  undoubtedly  requisite,  in  order  to  avoid  the  necessity  of  a  sci.  fa., 
to  sue  out  a  writ  of  execution  within  the  \'ear ;  and  in  order  to  connect  the  writ  on 
which  the  arrest  takes  place  with  that  sued  out,  it  is  also  necessary  to  have  proper 
contiiniances,  and  for  the  purpose  of  those  continuances  to  have  the  tiist  writ  returned 
and  filed  :  but  we  have  not  found  any  authority  whatever,  (except  the  recent  alleged 
decision  before  a  single  Judge,  and  the  statement  in  the  more  modern  books  of 
practice),  that  the  returning  and  filing  should  be  within  the  year.  The  issuing  the 
writ  within  the  year,  if  the  same  writ  is  acted  upon, — or  if  a  different  writ,  then 
the  issuing  of  a  writ  in  time,  properly  connected  with  that  and  acted  upon, — is 
enough.  Lender  the  old  practice,  and  indeed  still,  a  writ  of  execution  might  be  made 
returnable  with  an  interval  of  several  terms  ;  and  consequently,  if  such  a  writ  was  sued 
out  within  the  year,  a  defendant  might  be  taken  upon  it  long  after  the  year,  if  before 
the  return  of  the  writ.  Under  the  new  practice  established  by  the  act  of  Parliament 
making  the  process  of  execution  I'eturnable  immediately,  a  defendant  may  also  be  taken, 
upon  a  similar  writ  sued  out  within  the  year,  a  considerable  time  afterwards.  This 
circumstance  arises  from  the  Legislature  not  having  limited  the  duration  of  these 
writs,  as  they  have  done  those  of  mesne  process,  to  four  months. 

If  this  be  an  inconvenience  (it  is  probably  more  nominal  than  real,  as  a  defendant 
will  be  entitled  to  relief  on  audita  querela  or  motion  to  the  Court)  the  Legislature 
must  rectify  it. 

Eule  discharged. 
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[639]  liOVAiT  AND  OriiKKs  V.  Hamilton  and  Others.  Exch.  of  Pleas.  1839. — 
The  defendants,  by  their  broker,  entered  into  a  contract  for  the  sale  to  the 
plaintiffs  "  of  50  tons  of  palm  oil,  to  arrive  per  the  '  Mansfield,'  &c.  &e.  In  case 
of  non-arrival,  or  the  vessels  not  having  so  much  in  after  delivery  of  former 
contracts,  this  contract  to  be  void."  At  the  time  this  contract  was  entered  into, 
the  defendants  had  several  vessels  on  the  coast  of  Africa  for  the  purpose  of 
obtaining  palm  oil,  and  amongst  others  the  "Mansfield"  and  the  "Watt." 
After  the  d.ite  of  the  contract,  the  "Mansfield"  was  loaded  with  315  tons  of 
palm  oil,  and  sailed  homewards.  On  her  arrival  at  Cameroons  the  defendants' 
agent  ordered  the  captain  of  the  "Mansfield"  to  transship  part  of  her  cargo  to 
the  "Watt,"  which  was  the  larger  vessel.  This  transshipment  was  accordingly 
made  bona  fide  and  without  fraud,  for  the  purpose  of  enabling  the  "  Watt " 
to  proceed  home  with  a  full  caigo.  The  "  Watt"  proceeded  on  her  voyage,  and 
arrived  in  Liverpool  on  the  8th  of  April,  1838,  and  the  "Mansfield"  on  the  20th 
of  May  following.  The  "Mansfield,"  on  her  arrival,  had  on  board  235  tons  of 
palm  oil,  but  the  contracts  made  previously  to  the  above  contract  amounted  to  28 
tons  leaving  onl}'  7  tons  applicable  to  this  contract,  which  were  delivered  bj'  the 
defendants  to  the  plaintifts : — Held,  in  an  action  for  the  non-delivery  of  the  oil, 
first,  that  the  arrival  of  the  oil  in  the  "  Mansfield  "  was  a  condition  precedent, 
and  that  the  plaintiHs  were  not  entitled  to  the  oil  brought  by  the  "Watt." 
Secondly,  that  the  contract  from  the  50  tons  was  entire,  and  that  the  plaintifts 
were  not  entitled  to  the  7  tons  brought  by  the  "  Mansfield "  over  what  was 
requiied  to  satisfy  former  contracts. 

[Applied,  Johnson  v.  Maedonald,  1842,  9  M.  &  W.  600.] 

This  was  _an  action  of  assumpsit  for  the  non-delivery  of  oil,  which  was  tried 
before  Williams,  J.,  at  the  Liverpool  Summer  Assizes,  1838,  when  a  verdict  was 
found  for  the  plaiiitift' with  4941.  10s.  damages,  subject  to  the  opinion  of  this  Court 
upon  the  following  case  : — 

The  plaintifts  are  partners  and  cai'ry  on  business  at  Liverpool  as  soap  manufacturers  ; 
the  defendants  are  merchants  in  partnership,  and  trade  extensively  to  the  coast  of 
Africa.  Messrs.  N.  Waterhouse  &  Son  were  the  defendants'  brokers,  duly  authorized 
to  make  the  contract  hereinafter  mentioned  on  their  behalf.  On  the  1st  of  November, 
1837,  the  plaintifts  and  the  defendants,  through  the  said  brokers,  entered  into  a 
contract  for  the  sale  by  the  defendant  to  the  plaintifts  of  the  oil  in  question  in  this 
cause,  and  the  following  contract  note  was  sent  to  the  plaintiffs,  signed  by  the  said 
brokers : — 

"Lovatt,  Brothers,  &  Taylor.  "  1,  Old  Hall  Street,  11th  Month,  1837. 

"  Respected  Friends, — We  have  this  day  sold  you  the  following  goods :  viz. 
50  tons  of  palm  oil,  to  arrive  per  'Mansfield,'  at  32l.  per  ton,  casks  to  be  returned 
to  and  paid  for  by  Hamilton,  Jackson,  Si  Co.,  at  20s.  per  ton  iiett.  In  case  of  non- 
arrival,  or  the  vessels  not  having  so  much  in  after  delivery  of  former  contracts,  this 
contract  to  be  void." 

[640]  "  Taynient,  half  by  three  months'  acceptance,  less  three  months'  interest, 
and  half  by  four  months'  acceptance,  less  two  months'  interest. — And  remain,  very 
truly.  Your  friends,  "  N.  Waterhouse  &  Son." 

A  contract  note  signed  by  the  brokers  was  also  sent  on  the  same  day  to  the 
defendants,  which  corresponded  with  the  above,  except  that  the  word  "  vessel "  was 
used  instead  of  the  word  "vessels." 

At  the  time  the  above  contract  was  entered  into,  the  defendants  had  certain 
vessels  on  the  coast  of  Afiiea  foi'  the  purpose  of  ol)taining  palm  oil,  and  bringing  the 
same  to  Liverpool,  and  amongst  other  vessels  the  "Mansfield"  and  the  "Watt.' 
After  the  date  of  the  contract,  the  "  .Mansfield  "  had  loaded  on  board  of  her  at  Old 
Calabar,  on  the  coast  of  Africa,  a  cargo  of  palm  oil,  upwards  of  315  tons.  On  the 
17th  of  December  she  sailed  from  Old  Calaltar  to  Cameroons,  having  taken  in  her 
water  at  Old  Calabar,  and  arriveil  at  Cameroons,  on  the  coast  of  Africa,  on  the  22nd 
of  December,  1837.  On  her  arrival  at  Cameroons,  Captain  John  Lillie,  the  defendants' 
resident  agent  there,  directed  the  captain  of  the  "  .Mansfield"  to  transship  part  of  the 
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cargo  into  the  "Watt."  The  "  Watt"  is  the  larger  of  the  two  vessels,  being  capable 
of  containing  about  600  tons  ;  the  "  Mansfield  "  was  capal)le  of  containing  about  350  tons. 
The  "  Mansfield "  was  nearly  a  full  ship  when  this  transshipment  was  made ;  the 
"  Watt  "  was  then  about  half  full.  Lillie  had  previously  transshipped  oil  from  two 
other  vessels  of  the  defendants,  called  the  "  Lisbon  Packet "  and  the  "  Gannet,"  into 
the  "  Watt,"  as  part  of  the  "  Watt's "  homeward  cargo.  The  oil  shipped  on  board 
the  "  Mansfield,"  the  "  Watt,"  and  the  other  vessels,  was  to  be  ultimately  conveyed 
to  Liverpool;  and  the  oil  shipped  on  board  the  "  Mansfield"  had  been  put  on  board 
her  with  the  intention  of  its  being  carried  home  in  her,  and  not  [641]  with  the 
intention  of  any  part  of  it  being  ti'ansshipped.  It  had  been  stowed  in  the  "  Mansfield  " 
in  the  manner  in  which  oil  is  stowed  in  a  ve.ssel  to  be  carried  home  to  England  as 
part  of  her  homeward  cargo,  and  not  in  the  mode  in  which  oil  is  put  on  board  a  vessel 
or  tender  for  transshipment.  By  the  direction  of  Captain  Lillie,  80  tons  of  palm  oil 
were  transshipped  from  the  "  Mansfield  "  into  the  "  Watt  "  on  the  22nd  of  December, 
1837,  and  some  watercasks  were  taken  out  of  the  "Mansfield,"  and  some  fresh  water 
taken  in.  Previous  to  the  transshipment  into  the  "  Watt "  from  the  three  vessels, 
the  casks  containing  the  oil  so  transshipped  were  marked  with  the  initial  letter  of 
each  respective  vessel's  name,  to  denote  that  the  same  was  received  from  such  vessel 
respectively.  This  was  done  with  reference  to  the  commissions  due  to  the  persons 
who  had  respectively  purchased  the  oil. 

The  transshipment  from  the  "Mansfield"  into  the  "Watt"  was  made  bona  fide 
by  Lillie,  for  the  purpose  of  getting  the  "  Watt  "off",  as  she  could  not  have  been  safely 
sent  home  without  the  oil  from  the  "Mansfield." 

The  transshipment  was  not  made  fraudulently,  nor  with  any  view  to  any  contract 
as  to  the  "  Mansfield  "  cargo,  nor  had  Lillie,  at  the  time  of  making  it,  anj'  knowledge 
of  the  contract  with  the  plaintiffs,  nor  had  he  received  any  communication  from  the 
defendants  as  to  the  transshipment  or  contract.  Captain  Lillie  made  the  transshipment 
entirely'  out  of  his  own  head,  and  his  only  authority  to  make  it  was  his  general  authority 
to  act  in  the  superintendence  of  the  defendants'  vessels  at  Cameroons,  which  were 
under  his  control.  Such  transshipment  from  a  vessel  like  the  "  Mansfield  "  to  one  like 
the  "  Watt "  is  not  usual  in  the  trade,  though  sometimes  made  from  one  vessel  to 
others  in  the  same  employment.  The  "  Watt"  proceeded  on  her  voyage  home  with 
the  oil  received  by  her  fiom  the  above  vessels,  and  arrived  in  Liverpool  on  the  8th  of 
Apiil,  1838.  On  [642]  her  arrival  in  Liverpool,  the  plaintiffs  applied  to  the  defendants' 
brokers  by  letter,  as  follows  :  — 

"  Naylor  Street,  11th  April,  1838. 

"  Gentlemen, — We  will  thank  you  to  inform  us  per  note,  whether  it  is  your 
intention  to  deliver  the  50  tons  of  palm  oil  we  bought  from  you  on  the  7th  November 
last,  out  of  that  portion  of  the  '  Mansfield's  '  cargo  now  landing  ex  '  Watt.' — Yours 
respectfully,  "  Lovatt,  Brothers,  &  Taylor." 

The  persons  who  had  purchased  the  cargoes  of  the  "Mansfield,"  the  "Lisbon 
Packet,"  and  the  "  Gannet,"  received  from  the  defendants  their  commissions  on  the 
oils  transshipped  from  those  vessels  respectively  into  the  "  Watt."  When  the  "  Watt" 
delivered  her  cargo  to  the  defendants  at  Liverpool,  they  knew  from  marks  on  the 
casks  that  the  palm  oil  so  transshipped  from  the  "  Mansfield,"  the  "Gannet,"  and  the 
"  Lisbon  Packet,"  had  been  received  by  the  "  Watt "  from  those  vessels.  The  contracts 
made  previously  to  the  above-mentioned  contract  with  the  plaintiffs  amounted  to 
228  tons,  and  no  more.  The  "Mansfield"  arrived  in  Liverpool  on  the  2Uth  day  of 
May,  1838,  having  on  board  235  tons  of  palm  oil.  She  did  not  take  in  any  further 
quantity  after  the  transshipment  of  that  part  of  her  cargo  which  was  transshipped  into 
the  "  U'att."  Upon  the  arrival  of  the  "Mansfield  "  in  Liverpool,  and  before  the  com- 
mencement of  this  action,  7  tons  of  the  palm  oil  brought  by  her,  being  the  difference 
between  228  and  235  tons  were  delivered  by  the  defendants  to  the  pl.iintiffs.  Messrs. 
Waterhouse  &  Co.  made  an  advance  on  the  outward  cargo  of  the  "  Mansfield,"  which 
was  to  be  repaid  out  of  the  returns  of  that  cargo.  .After  the  arrival  of  the  "  Mansfield  " 
at  Liverpool,  Messrs.  Waterhouse  &  Co.  claimed  to  have  a  lien  on  part  of  her  cargo, 
which  had  been  transshipped  into  the  "  Watt,"  [643]  and  made  application  to  the 
defendants  thereon.  As  soon  as  the  claim  was  set  up,  the  defendants  immediately 
objected  to  it,  and  paid  the  amount  of  the  advances  The  above  sum  of  4941.  lOs.  are 
the  damages  calculated  on  the  non-delivery  of  the  43  tons. 
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The  fniestions  raised  in  the  case,  upon  which  any  discussion  was  made,  were — first, 
whether  tlie  arrival  of  the  oil  at  Liverpool  in  the  "  MansHeld  "  «as  a  condition  precedent 
to  the  plaintiff's'  right  to  the  deliveiy  of  it,  or  whether  the  arrival  of  the  oil  in  the 
"  Watt"  did  not  entitle  them  to  it;  and,  secondly,  whether  they  were  not  entitled 
to  the  7  tons  which  arrived  by  the  "  Mansfield,"  beyond  what  was  necessary  to  satisfy 
the  former  contracts. 

Cressvvell,  ior  the  plaintiff's.  The  arrival  of  the  "  Mansfield  "  with  the  50  tons  of 
oil  on  board  was  not  a  condition  precedent  to  the  plaintiff's'  right  to  the  delivery  of  it. 
The  arrival  of  the  ship  was  not  the  material  part  of  the  contract,  but  the  arrival  of  the 
oil.  Boi/d  \.  Sijlflciu  (2  Ca.m\)  328).  '1  he  defendants  did  not  mean  to  insure  the  ship's 
arrival  with  that  quantity  on  board.  If  this  vessel  had  been  wrecked  on  the  coast 
of  Ireland,  and  the  oil  had  been  brought  to  Liverpool  in  another  ship,  the  plaintiffs 
could  not  have  refused  to  accept  it.  The  meaning  of  the  contract  is,  "  I  agree  to  sell 
such  a  part  of  the  'Mansfield's'  cargo  of  oil,  not  exceeding  50  tons,  as  shall  arrive 
and  remain  after  the  delivery  of  former  orders  "  This  cargo  was  taken  on  board  the 
"  Mansfield,"  not  for  the  purpose  of  transshipment,  but  as  a  homeward-bound  cargo  In 
Idle  V.  Thornhm  (3  Camp.  37-t),  whei'e  the  contract  was  for  the  sale  of  fcillow  from  a 
particulai-  ship  on  her  arrival  before  a  given  day,  and  the  vessel  was  wrecked  off'  the 
coast  of  Ireland,  but  the  cargo  saved,  and  might  have  been  forwarded  to  the  port  of 
London  by  the  [644]  given  day — the  purchasers  not  having  ofl'ered  the  vendors  an 
indemnity  it  they  would  biirig  the  tallow  to  London  ;  it  was  held,  that  the  vendors 
were  not  liable  for  the  non-delivery.  Lord  Ellenborough  there  says,  "  In  construing 
such  a  contiact,  I  must  consider  that  it  was  the  intention  of  the  parties  that  it  should 
be  void,  unless  the  commodity,  in  the  ordinary  course  of  trade  and  navigation,  arrived 
at  the  port  of  destination  by  the  appointed  day."  He  never  raises  a  doubt,  if  it  had 
been  forwarded  in  due  time,  that  the  purchasers  would  be  entitled  to  it  He  seems 
to  consider  it  part  of  the  contract  that  the  vessel  shall  arrive  in  the  ordinary  course 
of  tiadeand  navigation  Suppose  this  vessel  had  met  with  an  accident  which  rendered 
her  unable  to  proceed,  and  her  cargo  had  been  put  into  another  vessel,  which  arrived 
safe  and  in  due  time, — that  woukl  be  an  arrival  in  the  ordinary  course  of  trade  and 
navigation.  The  contract  was  to  sell  oil  procured  as  the  cargo  of  the  "  Mansfield," 
which  the  oil  in  question  was.  [Lord  Abinger,  C.  B.  The  contiact  is  to  be  void  "  in 
case  of  non-arrival,  or  the  vessel's  not  having  so  much  in  after  delivery  of  former 
contracts."]  It  is  a  very  different  thing  to  say  what  is  to  make  the  contract  void,  and 
what  is  the  contract.  The  contract  is  to  sell  50  tons  of  oil  to  arrive  by  the  "  Mansfield." 
It  did  substantially  arrive  by  the  "  Mansfield,"  as  it  had  formed  part  of  her  homeward- 
bound  cargo,  and  had  her  initial  letter  on  the  casks.  If  the  defendants  were  prevented 
from  performing  their  contract  by  the  act  of  their  own  agent,  they  cannot  avail  them- 
selves of  that  as  a  defence.  It  is  not  necessary  to  make  it  out  to  have  been  a  fraudu- 
lent interference  :  if  a  party's  own  act  deprives  him  of  the  power  to  fulfil  the  contract, 
he  cannot  avail  himself  of  that  as  a  defence  :  Shep.  Touch.,  Condition,  14'.i. 

The  Court  were  clearly  of  opinion  that  the  arrival  of  the  oil  in  the  "Mansfield  " 
was  a  condition  precedent,  and  that  [645]  the  plaintiff's  weie  not  entitled  to  the  oil 
brought  \ty  the  "  Watt."  They  were  al.so  of  opinion  that  the  contract  for  the  50  tons 
was  entire,  and  that  the  plaintiffs  were  not  entitled  to  the  7  tons  which  did  arrive  by 
the  "Man.sfield." 

Judgment  for  the  defendants. 

Wightman  was  to  have  argued  for  the  defendants. 

Sir  Fr.anci.s  Sykes,  Bart.  r.  Gilks.  Exch.  of  Pleas  1839.— The  plaintiff"  having 
employed  an  auctioneer  to  sell  certain  timber  growing  on  his  cstiite,  the  follow- 
ing, amongst  other  conditions,  were  read  at  the  sale,  in  the  presence  of  the  defen- 
dant:— "That  each  purchaser  should  pay  down  a  deposit  of  lOl.  per  cent,  in  part 
of  the  purchase-money,  and  pay  the  remainder  on  or  before  the  17th  of  August; 
but  in  case  any  purchaser  should  prefer  to  pay  the  whole  amount  of  his  purchase- 
money  at  an  earlier  period,  discount  after  the  rate  of  51.  per  cent,  will  be  allowed." 
Also,  "That  each  purchaser  shall  enter  into  a  proper  agreement  and  bond,  if 
required,  with  such  one,  two,  or  more  sureties  as  shall  be  approved  by  the  vendor 
or  his  agent,  for  the  performance  of  his  agreement,  pursuant  to  the  above  con- 
ditions."   The  defendant  became  the  purchaser  of  one  lot,  aud  paid  the  deposit 
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Some  days  after  the  sale,  which  was  on  the  1 4th  of  February,  the  defendant,  at 
the  auctioneer's  request,  drew  a  bill  of  exchange  for  the  residue  of  the  purchase- 
money,  dated  on  the  day  of  the  sale,  on  one  J.  M.,  payable  six  months  after  date 
to  his  own  order,  and  indorsed  it  to  the  auctioneer,  who,  being  in  difficulties, 
indorsed  it  to  a  third  person,  to  whom  he  was  indebted  on  his  own  account.  The 
bill  became  due  on  the  17th  of  August,  when  the  amount  of  it  was  duly  paid  to 
the  holder.  It  was  never  transferred  to  the  plaintiff': — Held,  that,  under  these 
circumstances,  the  delivery  and  payment  of  the  bill  of  exchange  was  not  a  valid 
payment  of  the  residue  of  the  purchase-money  for  the  timl>er  purchased  by  the 
defendant,  the  auctioneer  having  no  authority  to  receive  payment  of  such  residue, 
or  to  take  any  security  for  the  payment  of  it ;  but  that  even  if  he  were' authorized 
by  the  conditions  to  receive  pa3^ment,  the  payment  required  was  a  paj'ment  in 
cash,  and  he  had  no  authority  to  take  a  bill  of  exchange. 

[S.  C.  9  L.  J.  Ex.  106.     Followed,  Ifilliams  v.  Evans,  1866,  L.  R.  1  Q.  B.  352.] 

By  an  order  of  the  Lord  Chancellor,  the  following  case  was  sent  for  the  opinion  of 
this  Court : — 

In  the  month  of  February,  1838,  Mr.  Whitley,  the  steward  and  farm-agent  of  Sir 
Francis  Sykes,  who  for  many  years  had  the  management  of  the  plaintiff's  estates, 
employed  Samuel  Musgrove  and  Wm.  Quelch,  then  carrying  on  business  as  auctioneers 
under  the  firm  of  William  Quelch  &  Co.,  to  sell  for  the  plaintiff',  by  public  auction, 
on  the  14th  of  that  month,  a  quantity  of  beech  timber  trees,  the  property  of  the 
plaintiff",  growing  at  Basildon  and  Ashampsted,  in  the  county  of  Berks. 

[646]  Messrs.  Quelch  &  Co.  accordingly  advertised  the  trees  for  sale  by  printed 
hand-bills,  which  were  posted  up  and  published  in  the  neighbourhood  and  elsewhere, 
and  the  following  is  a  copy  of  one  of  them  : — 

"Capital  Beech  Timber — Ba.sildon  and  Ashampsted.  To  be  sold  by  auction  by 
Wm.  Quelch  &  Co.  on  Wednesday,  February  14,  1838,  at  the  Red  Lion,  Upper 
Basildon,  at  one  o'clock,  200  loads  of  prime  beech  timber,  with  lop  and  top,  growing 
at  Long  Dean,  Mean  Down,  Hither  Down,  Basildon,  and  Layfield  Ashampsted. 

"A  Catalogue  Lot  1. — 100  prime  beech  trees,  with  lop  and  top,  standing  in 
Layfield  Copse,  Ashampsted,  numbered  1  to  100;  (and,  after  enumerating  other  lots), 
lot  8. — 100  ditto,  standing  in  Long  Dean  Copse,  numbered  1  to  100.  The  foregoing 
beech  timber  is  considered  to  be  of  superior  growth  and  quality,  and  worth  the  atten- 
tion of  dealeis  and  others.  A  liberal  credit,  on  payment  of  10  per  cent  deposit,  and 
approved  security.  Mr.  Whitley,  at  Kiln  Farm,  will  appoint  a  person  to  shew  the 
lots,  of  whom  catalogues  may  be  had  ;  also  at  the  White  Hart,  Newbury  :  Chequers, 
Speenhamland  ;  Lamb,  Wallingford  ;  Catherine  Wheel,  Henley  ;  place  of  sale ;  and 
of  the  auctioneers.  Bridge  Street,  Reading." 

The  sale  of  the  trees  accordingly  took  place  on  the  14th  February  at  the  place 
above  mentioned,  and  the  following  weie  the  conditions  of  sale,  which  were  publicly 
read,  in  the  presence  and  hearing  of  the  defendant,  by  the  auctioneer  in  the  sale  room 
to  the  company  present,  and  just  before  the  commencement  of  the  sale : — 

"Conditions  of  sale  of  211  loads  of  beech  timber  at  Basildon  and  Ashampsted, 

February  14th,  1838. 

"First,  that  no  person  shall  advance  less  than  ten  shillings  at  each  bidding,  and 
no  bidding  shall  be  retracted. 

"  Second,  that  the  highest  bidder  shall  be  the  purchaser  ;  and  if  any  dispute  shall 
arise  between  two  or  [647]  more  bidders,  the  lot  in  dispute  shall  be  immediately  put 
up  again. 

"Third,  that  each  purchaser  shall  pay  down  a  deposit  of  101.  per  cent  in  part  of 
the  purchase-money,  and  pay  the  remainder  on  or  before  the  1 7th  day  of  August ;  but 
in  case  any  purchaser  shall  pi'efer  to  pay  the  whole  amount  of  his  purchase-money  at 
an  earlier  period,  discount,  after  the  rate  of  .51.  per  cent  per  annum,  will  be  allowed." 

The  fourth  condition  restricted  the  purchaser  from  doing  wilful  damage  ;  and  the 
fifth  provided  that,  in  case  of  bankruptcy  or  insolvency,  all  the  right,  title,  interest, 
and  property  of  such  purchaser  in  and  to  all  such  trees,  &c ,  as  should  not  have  been 
carried  away,  should  thenceforth  cease  and  determine  ;.  the  vendor  making  such  an 
allowance  out  of   the  purchase-money  in   respect  of    the   same   trees,   &c.,   as   two 
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indifferent  persons,  to  he  appointed  arbitrators  in  tbe  usual  manner,  or  their  umpire, 
should  award. 

The  sixth  was,  "  that  each  purchaser  shall  enter  into  a  proper  agreement  and  bond, 
if  required,  with  such  one,  two,  or  more  sureties  as  shall  be  approved  by  the  vendor 
or  his  agent,  for  the  performance  of  his  agreement,  pursuant  to  the  above  conditions  : 
which  agreement  and  bond  shall  be  prepared  by  the  vendor's  solicitor  at  the  mutual 
expense  of  the  vendor  and  purchaser,  and  shall  be  executed  by  such  purchaser 
before  any  of  the  timber  shall  be  cut ;  and  if  any  purchaser  shall  neglect  to  execute 
such  agreement  and  bond  for  the  space  of  fourteen  days  from  the  day  of  sale,  the 
deposit  money  shall  be  forfeited,  and  the  timber  sold  by  and  for  the  benefit  of  the 
vendor  ;  and  the  deficiency,  if  any,  at  such  second  sale,  shall  be  made  good  by  the 
purchaser  at  this  sale  so  making  default." 

The  defendant  became  the  purchaser  of  the  beech  trees  comprised  in  lot  8,  know- 
ing the  plaintiff  to  be  the  vendor  of  it,  for  the  sum  of  421.,  under  the  above  condi- 
tions ;  and  at  the  time  of  the  purchase,  he  paid  to  the  auctioneers,  Messrs.  Quelch  & 
Co.,  on  account  of  it,  a  deposit  of  41.  4s.,  [648]  (being  10  per  cent,  on  the  amount  of 
the  purchase-money),  pursuant  to  the  third  condition,  leaving  the  residue  of  the 
purchase-money,  amounting  to  371.  16s.,  unpaid:  and  the  following  memorandum  was 
given  to  the  defendant  by  Mr  Rackstraw,  the  auctioneer's  clerk,  in  the  presence  of 
Mr.  Whitley,  the  plaintift''s  steward,  who  is  since  dead,  and  there  is  no  other  fact  in 
evidence  that  he  knew  of  the  memorandum  or  its  contents,  or  what,  if  any,  bills  were 
taken  at  the  sale  : — 

"  Lot  8 — forty-two  pounds. 

"  Deposit — four  pounds  four  shillings. 

"Thirty-seven  pounds  sixteen  shillings  by  bill  at  6  months,  due  17th  day  of 
August,  payable  at  IVlessrs.  Siramonds',  Bankers,  Reading. 

"Feb.  14th,  1838.  " W.  Rackstraw." 

Neither  the  plaintiff,  nor  any  agent  on  his  behalf,  applied  to  the  defendant  for,  or 
required  the  defendant  to  enter  into  any  agreement,  or  give  any  bond  with  or  without 
sureties,  until  the  28th  of  August,  1838,  up  to  which  time  no  timber  had  been  cut. 

Some  days  after  the  sale,  the  defendant,  at  the  request  of  the  said  Messrs  Quelch 
&  Co.,  drew  a  bill  of  exchange  for  371.  16s.,  bearing  date  the  14th  day  of  February, 
1^3^(,  on  John  Marks,  and  payable  to  the  order  of  the  defendant  six  months  after 
date  ;  which  bill  the  said  defendant  indorsed  and  handed  over  to  the  said  Messrs. 
Quelch  it  Co.,  and  which  bill  was  duly  p.iid  when  due. 

Quelch  &  Co.,  being  in  difficulties,  indorsed  over  the  bill  to  one  Robert  Snare,  to 
whom  they  were  indebted  on  their  own  account,  and  on  the  6th  day  of  June,  1838, 
became  bankrupts. 

No  application  for  payment  of  the  said  sum  of  371.  16s.  was  made  by  the  plaintiff, 
or  any  one  on  his  behalf,  to  the  defendant,  until  the  13th  day  of  August,  1838. 

[649]  The  l)ill  was  never  transferred  to  the  plaintiff,  nor  flid  he  receive  the 
purchase-money  for  the  timlier,  nor  was  he  in  any  way  aware,  nor  had  he  any  suspicion, 
of  the  bill  of  exchange  having  been  given  as  aforesaid,  till  long  after  it  had  been  paid 
away  and  negotiated  by  Quelch  &  Co. 

The  question  for  the  opinion  of  the  Court  is,— 

Whether,  under  the  foregoing  circumstances,  the  delivery  and  payment  of  the  bill 
of  exchange  for  371.  16s.,  as  above  set  forth,  was  a  valid  payment  to  the  plaintiff  of 
the  residue  of  the  purchase-money  for  the  timber  comprised  in  lot  8,  purcha.sed  by  the 
defendant  as  above  mentioned. 

Hoggins,  for  the  plaintiff".  The  auctioneers  had  no  authority,  either  express  or 
implied,  to  take  this  security.  The  conditions  were  a  notice  to  all  the  world  that  the 
auctioneers  had  a  limited  authority  only.  The  sixth  condition  expressly  points  out 
what  security  shall  be  given — namely,  an  agreement  and  bond,  with  such  sureties  !is 
shall  be  approved  l)y  the  vendor  or  his  agent.  The  auctioneers  were  only  agents  to 
sell  and  receive  the  deposit  money,  but  not  to  judge  of  the  sufficiency  of  the  security. 
They  had  no  authority  beyond  that,  and  were  not  the  vendor's  agents  for  any  other 
purpose  ;  and  even  if  they  were  such  agents  as  contemplated  by  the  sixth  condition, 
they  would  have  had  no  authority  to  take  a  bill  of  exchange  as  a  security,  but  only 
a  security  of  the  nature  mentioned  in  the  condition. 

Lee,  for  the  defendant.     Whether  the  auctioneers  were  agents  or  not,  the  payment 
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was  in  pursuance  of  the  provision  in  the  third  condition  of  sale,  as  payment  of  the 
remainder  of  the  purchase-money  was  not  to  be  made  until  the  17th  day  of  August, 
when  the  bill  of  exchange  would  be  payable.  This  was  in  fact  payment.  [Lord 
Abinger,  C.  B.  Suppose  the  purchaser  was  to  pay  on  the  17th  of  August,  to  whom 
was  he  to  \y,iy — to  the  auctioneers  or  the  [650]  vendor?  Parke,  B.  If  an  auctioneer 
is  employed  to  sell  goods  for  ready  money,  then  he  is  the  agent  of  the  vendor  to 
receive  the  money  ;  but  here  the  conditions  point  out  to  whom  the  money  is  to  be  paid. 
The  term  "agent"  in  the  si.xth  condition  means  some  other  agent  than  the  auctioneer. 
It  is  clear  that  the  vendor  reserved  to  himself  the  receipt  of  the  money.]  Then  the 
case  states  that  Whitley,  the  plaintiff's  agent,  was  present  at  the  sale,  and  that  the 
contract  was  entered  into  in  his  presence.  So  there  is  the  entering  into  the  contract, 
the  payment  of  the  deposit,  and  the  giving  of  the  bill  with  the  assent  of  Whitley, 
which  amounted  to  an  agreement  by  him,  on  behalf  of  the  plaintiff,  to  that  mode  of 
payment.  In  Oapel  v.  Thornton  (2  Car.  &  P.  3.52),  Lord  Tenterden  held  that  an  agent 
authorized  to  sell  goods  had,  in  the  absence  of  advice  to  the  contrary,  an  implied 
authority  to  receive  the  |)roceeds  of  such  sale.  [Parke,  B.  In  this  case  the  auctioneer 
is  not  such  an  agent.]  In  IViUiams  v.  Millmgton  (1  H.  Bl.  81),  it  was  held  that  an 
auctioneer  employed  to  sell  the  goods  of  a  third  person  by  auction,  might  maintain 
an  action  for  goods  sold  and  delivered  against  a  buyer,  though  the  sale  was  at  the 
house  of  such  third  person,  and  the  goods  were  known  to  be  his  property.  [Lord 
Abinger,  C.  B.  The  rule  of  law  is,  that  the  agent  who  makes  the  contract  may  bring 
an  action  on  the  contract  in  respect  of  his  privity,  and  the  principal  in  respect  of  his 
interest.]  In  Bunney  v.  I'uynk  (4  B^  &  Adol.  b%S  ;  1  Nev.  &  M.  229),  it  was  held 
that  the  agent  of  the  vendor  having  taken  the  promissory  note  of  the  vendee  in  pay- 
ment, and  negotiated  it,  the  lien  of  the  vendor  did  not  revive  upon  the  dishonour  of 
the  note,  which  was  outstanding  in  the  hands  of  an  indorsee.  [Parke,  B.  In  all  those 
cases  there  was  a  general  authority.  Here  these  auctioneers  had  not  such  an  authority, 
but  a  limited  one  only.]  This  is  a  case  of  great  hardship  on  the  defendant,  who  has 
already  paid  the  money. 

[651]  Lord  Abinger,  C.  B.  There  is  no  doubt  that  this  is  a  case  of  great  hard- 
ship, the  defendant  acting  honestly  and  fairly,  having  before  paid  the  money.  An 
auctioneer  has  authority  to  sell  under  the  instructions  he  has  received,  and  here  those 
instructions  appear  from  the  conditions  of  sale.  Hy  the  conditions  in  the  present  case, 
the  vendee  is  to  pay  a  deposit  of  10  per  cent.,  and  the  remainder  on  or  before  the 
17th  of  August,  but  he  is  not  to  pay  it  to  the  auctioneers.  As  soon  as  the  sale  has 
taken  place,  and  the  deposit  money  paid,  the  authority  of  the  auctioneer  is  at  an  end, 
and  he  had  no  authority  to  make  any  contract  for  payment  of  the  remainder.  The 
conditions  do  not  specify  who  is  the  agent  of  the  vendor ;  but  the  agency  of  the 
auctioneer  being  at  an  end,  he  had  no  authority  to  receive  the  money,  and  most 
clearly  not  to  take  the  bill  of  exchange.  The  cases  which  have  been  cited,  when 
properly  examined,  do  not  impugn  this  view  of  the  case. 

Parke,  B.  The  cases  which  Mr.  Lee  has  relied  upon  are  clearly  distinguishable 
from  the  present  There  the  authority  was  a  general  one.  The  question  here  is, 
what  authority  the  auctioneers  had.  The  extent  of  that  authority,  in  the  absence  of 
any  proof  of  general  authority,  must  depend  upon  the  conditions  of  sale.  The  only 
authority  given  to  the  auctioneer  by  these  conditions  is,  to  receive  the  deposit  money  ; 
the  vendor  reserves  to  himself  or  his  agent  the  power  to  receive  the  remainder  of  the 
purchase-money.  As  no  agent  is  named  for  that  purpose,  the  payment  must  be  to 
the  principal  or  some  general  agent,  which  the  auctioneer  certainlv  was  not;  for  the 
word  "agent"  in  the  sixth  condition  clearly  does  not  refer  to  him.  By  the  third 
condition,  the  remainder  of  the  money  is  to  be  paid  on  or  before  the  1 7th  of  August, 
but  such  payment  is  not  to  be  to  the  auctioneer,  but  the  vendor.  Then,  that  part  of 
the  condition  which  provides  that  the  purcha.ser  may,  if  he  shall  prefer  it,  pay  the 
whole  money  at  an  eailier  period,  [652]  must  also  be  construed  to  mean  that  he  shall 
pay  it  to  the  same  person,  that  is,  the  vendor  or  his  agent.  But  even  if  the  auctioneer 
had  had  authority  to  receive  the  remainder  of  the  purchase-money,  he  had  no  authority 
to  receive  it  in  this  way,  by  means  of  a  bill  of  exchange.  Cash  payment  was  intended, 
and  not  a  bill  of  exchange.  My  opinion  however  is,  that,  under  the  terms  of  the 
conditions  of  sale,  the  vendor  is  to  receive  the  purchase-money,  and  not  the  auctioneer. 
The  general  rule  may  be  different,  but  this  case  turns  on  the  peculiar  construction  of 
the  conditions  of  sale. 
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GuKNKY,  B.,  and  RoLFE,  B.,  concurred. 

The  following  eertiticate  was  afterwards  sent : — 

"  We  have  heard  this  case  argued  by  counsel,  and  have  considered  the  same,  a!id 
iire  of  opinion,  that,  under  the  circumstances  stated  in  the  case,  the  delivery  and 
payment  of  the  bill  of  exchange  for  371.  16s.,  as  set  forth  therein,  was  not  a  valid 
pa3'ment  to  the  plaintifi'  of  the  residue  of  the  purchase-money  for  the  timber  com- 
prised in  lot  t*,  purchased  by  the  defendant,  as  therein  mentioned. 

"Dated -'0th  day  of  November,  1839.  "Abinger.  "J.  Parke. 

"J.  Gurney.  "  R.  M.  ROLFE." 

[653]  CoRLETT,  Public  Officer  of  the  North  and  South  AVales  Bank,  v.  Conway, 
Executor  of  Barbara  Yonge,  Deceased.  Exch.  of  Pleas.  1839. — In  a  count  on 
a  guarantee  for  the  repayment  of  bills,  &c.,  drawn  and  subscribed-  by  M.  &  E., 
it  was  alleged  that  they  accepted  a  bill,  and  by  a  memorandum  added  to  such 
acceptance,  expressed  the  same  to  be  payable  at  a  particular  place  : — Semble,  that 
the  count  was  bad  on  special  demurrer,  for  want  of  an  averment  that  the  bills 
were  subscribed  by  M.  &  E. 

[S.  C.  9  L.  J.  Ex.  105.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  on  &c.,  Barbara  Yonge, 
by  a  certJiin  memorandum  in  writing,  bearing  date  &c.,  and  duly  signed  and  subscribed 
by  the  said  Barbara  Yonge,  requested  and  authorized  the  Company  or  co-partnership 
called  the  North  and  South  Wales  Bank,  and  the  Directors  and  Managers  thereof, 
to  pay  any  bill  or  bills,  orders,  checks,  or  liabilities  drawn  or  subscribed  by  certain 
persons  to  wit,  one  Daniel  Maddock  and  one  Owen  Edward.s,  for  any  sum  or  sums  of 
money  not  exceeding  the  sum  of  50001.  in  the  whole,  and  the  said  B.  Yonge  thereby 
guaranteed  the  repayment  thereof,  or  any  balance  thereof,  and  legal  interest,  com- 
mission, and  charges  which  might  accrue  due  thereon  ;  and  thereupon,  in  considera- 
tion of  the  premises,  and  that  the  said  Company  or  co-partnership,  at  the  retjucst 
of  the  said  B.  Yonge,  would  make  payments  according  to  the  terms  of  the  said 
memorandum  in  writing,  the  said  B.  Yonge  promised  the  said  Company  or  co-partner- 
ship to  guarantee  the  repa3'ment  thereof,  or  any  balance  thereof,  and  legal  interest, 
commission,  and  charges  which  might  accrue  due  thereon,  according  to  the  terras 
and  within  the  limits  in  the  said  memorandum  in  that  behalf  mentioned  and 
expressed,  according  to  the  form  and  effect  of  the  said  memorandum  in  that  behalf ; 
that  afterwards,  and  in  the  lifetime  of  the  said  B.  Yonge,  to  wit,  on  &c.,  one  Hugh 
Price,  maife  and  drew  a  certain  bill  of  exchange  in  writing,  and  directed  the  same  to 
the  said  Daniel  Maddock  and  Owen  Edwards,  and  thereby  required  the  said  D.  Maddock 
and  Owen  Edwards  at  sight  to  pay  to  the  order  of  the  said  Hugh  Price  the  sum  of 
47001.  sterling,  value  received  [654]  in  the  St.  Mungo  steamboat,  sold  to  the  said 
D.  Maildock  and  Owen  Edwaids,  for  themselves  and  the  other  partners  of  the  Clwyd 
and  Liverpool  New  Steam  Packet  Company  ;  and  the  said  D.  Maddock  and  O.  Ivlwards 
then,  to  wit,  on  the  day  and  year  last  aforesaid,  accepted  the  said  bill,  and  by  a 
memorandum  added  to  the  said  acceptance  expressed  the  same  to  be  payable  at  the 
North  and  South  Wales  Bank  ;  and  the  plaintiff  avers,  that  the  said  Company  or 
co-partneiship,  confiding  in  the  said  promise  or  guarantee  of  the  said  B.  Yonge,  after- 
wards and  in  her  lifetime,  to  wit,  on  &c.,  duly  paid  the  said  amount  of  the  said  bill 
of  exchange,  being  a  less  sum  than  the  said  sum  of  50001 ,  upon  sight  thereof,  for  and 
on  behalf  and  at  the  request  of  the  said  D.  Maddock  and  tlie  said  Owen  Edwards  to 
William  Fletcher,  agent  of  the  Liverpool  Branch  of  the  Bank  of  England,  to  whom 
the  said  Hugh  Price  had  then  indorsed  the  same,  and  which  said  William  Fletcher, 
as  such  agent,  was  then  the  holder  thereof,  they,  the  said  1).  Maddock  an<l  O.  Edwards, 
not  having  otherwise  ])aid  the  same.  The  count  also  averred  that  the  money  had  not 
been  repaid  ;  that  B.  Yonge  had  notice  thereof,  and  that  neither  she  nor  her  executor, 
the  defendant,  had  paid  tlie  plaintiff. 

Special  demurrer,  and  joinder  in  demurrer. 

The  points  for  argument  on  the  part  of  the  defendant  were,  (inter  alia),  that  the 
count  was  insutlicient  for  not  averring  that  any  "  bill,  order,  check,  or  liability  "  was 
"drawn  or  subscribed"  by  Daniel  Matldock  and  Owen  Edwards,  for  any  sum  within 
the  meaning  of  the  guarantee  of  the  testatrix,  and  in  not  averring  that  the  acceptance 
was  in  writing. 
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J.  Henderson,  in  support  of  the  demurrer.  The  averments  in  the  declaration  do 
not  bring  the  plaintiff's  claim  within  the  letter  or  meaning  of  the  guarantee.  [Parke,  B. 
The  question  is,  whether  the  acceptance  of  the  bill  payable  [655]  at  the  North  and 
South  Wales  Bank  is  a  liability  or  check  within  the  meaning  of  the  guarantee.]  The 
terms  of  the  guarantee  plainly  require  a  writing  by  Maddock  and  Edwards.  Their 
acceptance  is  not  stated  to  have  been  in  writing,  and  an  oral  acceptance  would  bind 
them  if  the  bill  were  drawn  in  Ireland,  Mii/wnei/  v.  Ashlin  (2  Barn.  &  Adol.  476),  or 
abroad,  and  non  constat  that  this  was  an  inland  bill.  [Lord  Abinger,  C.  B.  The 
count,  after  stating  the  acceptance,  proceeds  thus  :  "  and  by  a  memorandum  added 
to  the  said  acceptance,  expressed  the  same  to  be  payable  at  the  North  and  South  Wales 
Bank."  How  could  a  memorandum  be  added  to  an  oral  acceptance  ?]  It  might  be 
a  question  for  a  jury  whether  such  a  memorandum,  unsigned,  was  intended  to  operate 
per  se  as  an  acceptance  within  the  1  &  2  Geo.  4,  c.  78,  s.  2,  or  to  be  subsequently 
completed  by  signature  :  Dufaur  y.  O.reiiden  (1  Mood.  &  Kob.  90).  The  cffunt  does 
not,  nor  could  it,  describe  the  transaction  as  a  bill  drawn  by  Maddock  and  Edwards; 
and  it  is  not  averred  in  these  pleadings,  nor  is  it  shewn  by  statements  raising  a  neces- 
sary implication,  that  Maddock  and  Edwards  ever  subscribed.  [Parke,  B.  It  is  not 
necessary  that  the  acceptance  of  an  inland  bill  should  be  subscribed ;  it  is  sufficient 
for  the  purposes  of  the  act  if  a  drawee  merely  writes  the  word  "accepted."] 

Wightman,  for  the  plaintiff,  prayed  leave  to  amend  by  introducing  an  averment 
of  subscription. 

Leave  to  amend  on  payment  of  costs. 

[656]  Hughes  v.  Thorpe.  Exch.  of  Pleas.  1839. — A  member  of  a  banking 
company  wrote  to  the  manager  of  it,  respecting  a  mistake  which  had  been  made 
in  not  debiting  his  account  and  crediting  the  bank  for  the  payment  of  the  several 
calls  due  from  him,  and  added,  "  Please  debit  me  with  the  amount  of  the  calls 
due  on  my  200  shares.  I  think  it  will  be  5001.  the  second  call  on  the  first 
hundred  shares  :  and  10001.  on  the  two  calls  on  the  second  humJred  shares;  and 
advise  me  in  a  private  letter.  Youi'  bank  shall  be  credited  hereupon  that  date  " 
To  this  letter  no  answer  was  sent : — Held,  not  sufficient  evidence  of  an  account 
stated. — By  6  Geo.  4,  c.  42,  s.  10,  (the  act  for  the  better  regulation  of  co-partner- 
ship banks  in  Ireland),  it  is  enacted,  that  all  actions  and  suits,  &c.,  against  any 
person  who  may  be  indebted  to  any  such  co-partnership,  and  all  proceedings  at 
law  or  in  equity  under  any  commission  of  bankrupt,  and  all  other  proceedings 
at  law  or  in  equity  to  be  commenced  or  instituted,  for  or  on  behalf  of  any  such 
copartnership,  against  any  person  or  persons,  bodies  politic  or  corporate,  or 
others,  whether  members  of  such  co-paitnership  or  otherwise,  for  recovering  any 
debts,  &c.,  due  to  such  co-partnership,  shall,  from  the  passing  of  the  act,  be  com- 
menced or  instituted  and  pi'osecuted  in  the  name  of  any  one  of  the  public  officers 
&c.,  of  the  .said  co-partnership  :—  Quaere,  whether  the  act  confers  upon  the  company 
a  right  to  bring  an  action  in  the  name  of  its  public  officer  against  one  of  its 
members  for  a  debt  due  to  the  co-partnership. — To  an  action  brought  by  the 
Agricultural  and  Commercial  Bank  of  Ireland,  in  the  name  of  its  public  officer, 
the  defendant  pleaded,  that  the  co-partnership  consisted  of  more  than  six  persons 
and  was  established  after  the  passing  of  the  6  Geo.  4,  and  that  the  establishment 
or  houses  of  business  of  the  said  co-partnership  had  been  ''from  the  time  of  the 
formation  thereof  until  the  commencement  of  this  suit,  and  then  were,  at  places  in 
Ireland  le.ss  than  fifty  miles  from  Dublin,  contrary  to  the  provisions  of  the  statute  :" 
— Held,  that  in  order  to  support  this  plea,  it  was  incumbent  on  the  defendant 
to  shew  that  there  was  such  a  branch  bank  for  the  whole  time  viz.  from  the 
time  of  the  oi'iginal  formation  of  the  company  down  to  the  time  of  the  commence- 
ment of  the  suit. — Seml)le,  that  the  e.xistence  at  any  time  of  such  an  establish- 
ment would  be  no  defence  to  an  action  ;  but  it  must  at  least  be  shewn  to  have 
existed  either  at  the  time  the  contract  was  made,  or  at  the  commencement  of 
the  action. 

[S.  C.  9  L.  J.  Ex.  109.] 

Assumpsit  for  money  had  and  received  to  the  use  of  the  Agricultural  and  Com- 
mercial Bank  of  Ireland,  and  on  an  account  stated  with  them.  The  action  was  brought 
in  the  name  of  the  plaintifi',  as  one  of  the  public  registered  officers  of  the  said  Bank. 
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To  this  declaration  the  defendant  pleaded,  first,  non  assumpsit ;  secondly,  as  to 
15001.  parcel  &c.,  payment  before  action  brought;  thirdly,  that  the  said  co-partnership 
in  the  declaration  mentioned  was  and  is  a  co-partnership  consisting  of  more  than  six 
persons,  carrying  on  business  as  bankers  in  Ireland ;  that  the  said  co-partnership  was 
constituted  and  established  after  the  passing  of  an  act  of  Parliament  of  the  6  Geo.  4, 
for  the  better  regulation  of  co-partnerships  of  certain  bankers  in  Ireland  ;  and  that 
the  establishments  or  houses  of  business  of  the  said  co-partnership  had  been  from  the 
time  of  the  formation  thereof  until  the  commencement  of  this  suit, — and  then  [657] 
were,  at  places  in  Ireland  less  than  fifty  miles  from  Dublin,  contrary  to  the  provisions 
of  the  statute,  &c. 

The  plaintiff"  joined  issue  on  the  first  of  these  pleas,  traversed  the  second,  and 
replied  de  injuria  to  the  third  ;  and  issues  were  joined  on  the  replications  to  the 
two  last  pleas. 

The  cause  came  on  to  be  tried  at  the  Liverpool  Spring  Assizes,  1838,  before 
Coleridge,  J.,  when  a  verdict  was  found  for  the  defendant  on  the  first  issue,  as  far  as 
the  same  related  to  the  first  count ;  and  for  the  plaintiff  upon  the  first  issue,  as  far  as 
related  to  the  second  count ;  with  15001.  damages.  Upon  the  issue  on  the  second 
plea  the  verdict  was  found  for  the  plaintiff" :  and  upon  the  issue  upon  the  third  plea, 
for  the  defendant ;  with  leave  to  the  plaintiff'  to  move  to  enter  a  verdict  for  him  on 
the  issue  on  the  last  plea ;  and  with  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him  on  the  issue  as  to  the  first  plea,  so  far  as  regarded  the  second  count. 

Upon  the  said  motions  being  made,  and  the  plaintiff'  also  moving  for  judgment 
notwithstanding  the  verdict  found  for  the  defendant  on  the  last  plea,  the  Court 
directed  the  facts  to  be  turned  into  the  following  case  : — 

By  the  statute  6  Geo.  4,  c.  42,  s.  2,  it  is  enacted,  that  from  and  after  the  p;issing 
of  that  act  it  shall  and  may  be  lawful  for  any  number  of  persons  united  or  to  be 
united  into  any  society  or  co-partnership  in  Ireland,  consisting  of  more  than  six  in 
number,  and  not  having  the  establishments  or  houses  of  business  of  such  society  or 
co-partnership  at  any  place  or  places  less  than  fifty  miles  distant  from  Dublin,  to  carry 
on  the  trade  and  business  of  bankers  in  like  manner  as  co-partnerships  of  bankers 
consisting  of  not  more  than  .six  in  number  may  lawfully  do,  and  to  borrow,  owe,  or 
take  up  any  sum  or  sums  of  monej-  on  their  bills  or  notes,  payable  on  demand,  or  at 
any  time  after  the  date,  or  after  sight,  and  to  make  and  issue  such  notes  or  bills 
accordingly  at  any  place  in  Ireland  exceeding  the  distance  [658]  of  fifty  miles  from 
Dublin ;— all  the  individuals  comprising  such  societies  or  co-partnerships  being  liable 
and  responsible  for  the  due  p.iyment  of  all  such  bills  and  notes  in  manner  hereinafter 
provided,  anything  contained  in  an  act  made  in  the  Parliament  of  Ireland  in  the 
21st  iV  2Jnd  years  of  the  reign  of  his  late  Majesty  King  (jeorge  the  Third,  intitled 
"  An  Act  for  establishing  a  Bank  by  the  name  of  the  Governor  and  Company  of  the 
Blink  of  Ireland,"  or  in  the  hereinbefore-recited  act  of  the  1st  &  2nd  years  of  his 
present  Majesty's  reign,  or  in  any  other  act  or  acts,  or  any  law,  usage,  or  custom  to 
the  contrary  in  anywise  notwithstanding.  By  section  6  of  the  same  act,  provision  is 
made  for  the  returning  to  and  registering,  at  the  stiimp  office  in  Dublin,  the  names  of 
the  firm  and  partners,  and  the  public  officers  of  such  companies ;  and  by  section  7  of 
the  same  act,  the  stamp  office  are  to  give  certificates  of  such  cntr}'  and  registrj', 
which  are  to  be  sufficient  evidence  of  the  appointment  and  authority  of  such  public 
officers. 

By  section  10  of  the  same  statute,  it  is  enacted  "ihat  all  actions  and  suits,  and 
also  all  petitions  to  found  an}-  sequestration  or  an}'  commission  of  bankruptcy  against 
any  person  or  persons  who  may  be  at  any  time  indebted  to  any  such  society  or 
co-partnership,  and  all  proceedings  at  law  or  in  equit}'  under  any  sequestration  or 
commission  of  bankruptcy,  and  all  other  proceedings  at  law  or  in  equity  to  be 
commenced  or  instituted  for  or  on  behalf  of  any  such  society  or  co-partnership  against 
any  person  or  persons,  bodies  politic  or  corporate,  or  others,  whether  members  of 
such  society  or  co-partnership  or  otherwise,  for  recovering  any  debts  or  enforcing  any 
claims  or  demands  due  to  such  society  or  co-partnership,  or  for  any  other  matter 
relating  to  the  concerns  of  such  society  or  co-partnership,  shall  and  lawfully  ma\', 
from  and  after  the  passing  of  this  act,  be  commenced  or  instituted  atid  pro,secuted  in 
the  name  of  any  one  of  the  public  otticeis  nominated  as  aforesaid,  for  the  time  being 
of  such  society  or  copartnership,  iis  the  [659J  nominal  plaintiff  or  petitioner,  for  and 
on   behalf   of   such    society    or   co-partnership ;   and    that    all    actions  or   suits   and 
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proceedings  at  law  or  iu  equity,  to  be  commenced  or  instituted  by  any  person  or 
persons,  bodies  politic  or  corporate,  or  others,  whether  members  of  such  society  or 
co-partnership  or  otherwise,  against  such  society  or  co-partnership  shall  and  lawfully 
may  be  commenced,  instituted,  and  prosecuted  against  any  one  of  the  public  officers 
nominated  as  aforesaid  for  the  time  being,  of  such  society  or  co-partnership  as  the 
nominal  defendant  for  and  on  behalf  of  such  society  or  co-partnership ;  and  that  all 
indictments,  informations,  and  prosecutions,  by  or  on  behalf  of  such  society  or 
co-partnership,  for  any  stealing  or  embezzlement  of  any  money,  goods,  effects,  bills, 
notes,  securities,  or  other  property,  of  or  belonging  to  such  society  or  copartnership, 
or  for  any  fraud,  forgery,  crime,  or  offence  committed  against  or  with  intent  to  injure 
or  defraud  such  society  oi'  co-partnership,  shall  and  may  lawfully  be  had,  preferred, 
and  carried  on  in  the  name  of  any  one  of  the  public  officers  nominated  as  aforesaid, 
for  the  time  being,  of  such  society  or  co-partnership ;  and  that  in  all  indictments  and 
informations  to  be  had  or  preferred  by  or  on  behalf  of  such  society  or  co-partnership 
against  any  person  or  persons  whomsoever,  notwithstanding  such  person  or  persons 
may  happen  to  be  a  member  or  members  of  such  societj'  or  co-partnership,  it  shall  be 
lawful  and  sufficient  to  state  the  money,  goods,  effects,  bills,  notes,  securities,  or  other 
property  of  such  society  or  co-partnership,  to  be  the  money,  goods,  efl'ects,  bills,  notes, 
securities,  or  other  property,  of  any  one  of  the  public  officers  nominated  as  aforesaid 
for  the  time  being  of  such  society  or  co-partnership  ;  and  that  any  forgery,  fraud, 
crime,  or  other  offence  committed  against  or  with  intent  to  injure  or  defraud  such 
society  oi'  copartnership,  shall  and  lawfully  may,  in  such  indictment  or  indictments, 
notwithstanding  as  aforesaid,  be  laid  or  stated  to  have  been  committed  against  or  with 
intent  to  injuie  [660]  or  defraud  any  one  of  the  public  officers  nominated  as  aforesaid 
for  the  time  being  of  such  society  or  co-partnership,  and  any  offender  or  offenders  may 
thereupon  be  lawfully  convicted  for  any  such  forgery,  fraud,  crime,  or  offence ;  and 
that  in  all  other  allegations,  indictments,  informations,  or  other  proceedings  of  any 
kind  whatsoever,  in  which  it  otherwise  might  or  would  have  been  necessary  to  state 
the  names  of  the  persons  composing  such  society  or  co-partnership,  it  shall  and  may 
be  lawful  and  sufficient  to  state  the  name  of  any  one  of  the  public  officers  nominated 
as  aforesaid  for  the  time  being  of  such  society  or  co-partnership;  and  the  death, 
resignation,  removal,  or  any  act  of  such  public  officer,  shall  not  abate  or  prejudice  any 
such  action,  suit,  indictment,  information,  prosecution,  or  other  proceeding  commenced 
against  or  by  or  on  behalf  of  such  society  or  co-partnership,  but  the  same  may  be 
continued,  prosecuted,  and  carried  on  in  the  name  of  any  other  of  the  public  officers 
of  such  society  or  copartnership  for  the  time  being." 

By  the  11  Geo.  4  &  1  Will.  4,  c.  32,  after  reciting  the  above-mentioned  act,  amongst 
other  things  it  is  enacted,  that  it  is  and  shall  be  lawful  for  any  number  of  persons  united 
or  to  be  united  in  any  societj'  or  co-partnership  in  Ireland,  as  in  and  by  the  said  acts, 
or  either  of  them,  is  mentioned  or  provided,  consisting  of  more  than  six  in  number, 
and  not  having  the  establishments  or  houses  of  business  of  such  society  or  co-partner- 
ship at  any  place  or  places  less  than  fifty  miles,  of  the  late  Ii'ish  measurement,  distant 
from  Dublin,  to  pay  in  Dublin,  for  the  purpose  of  withdrawing  them  from  circulation 
in  Dublin,  or  within  fifty  miles  of  the  late  Irish  measurement  thereof,  by  any  bankers, 
agents,  or  correspondents,  or  any  other  person  or  persons  on  behalf  of  such  societ}^  or 
co-partnership,  whether  such  bankers,  agents,  correspondents,  or  other  person  or 
persons  shall  be  members  or  a  member  of  such  Society  or  co-partnership,  any  bills  and 
notes  of  such  society  or  co-partner-[661]-ship  made  payable  to  bearer  on  demand ;  yet 
so  nevertheless  that  all  such  bills  and  notes  so  paid  iu  Dublin,  and  withdrawn  from 
circulation  as  aforesaid,  may  be  re-issued  at  the  place  where  such  bills  or  notes  were 
originally  issued. 

On  the  .5th  April,  1 836,  the  defendant  wrote  and  sent  to  Mr.  Mitchell,  the  then 
Director  of  the  Agricultuial  and  Commercial  Bank  of  Ireland,  the  following  letter, 
which  was  proved  at  the  trial. 

"  Northern  and  Central  Bank  of  England, 

"Manchester,  April  5,  1836. 

"  Dear  Sir, — I  find  there  is  some  mistake  upon  the  paj^ment  of  m}^  calls  on  your 

shares,  for  our  Mr.  Lyle  informs  me  he  has  not  debited  ni}'  account,  and  credited  you, 

for  the  payment  of  the  several  calls  due ;  when  I  received  my  last  .scrip,  the  letter 

stated  that  I  was  debited  in  10001.  for  the  additional  one  hundred  shares  I  took,  but 
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by  some  oversight  this  has  not  been  carried  through  your  books.  Please  ileliit  me 
upon  that  date  with  the  amount  of  the  calls  due  on  my  "200  shares.  I  think  it  will  be 
50(Jl.  the  second  call  on  the  first  hundred  shares,  and  10001.  for  the  two  calls  on  the 
second  hundred  shares  :  and  advise  me  in  a  private  letter.  Your  bank  shall,  of  course, 
be  credited  here  upon  that  date. — Yours,  &e." 

The  Agricultural  and  Commercial  Bank  of  Ireland  never  were  credited  with  the 
above  sum,  or  any  part  thereof,  by  the  Northern  and  Central  Bank ;  nor  was  the  said 
sum,  or  any  part  thereof,  ever  paid  to  the  Agricultural  and  Commercial  Bank  of 
Ireland.  'I'he  defendant,  on  the  26th  of  February,  1836,  was  a  shareholder  in  the 
Agricultural  and  Commercial  Hank  of  Ireland  to  the  extent  of  one  thousand  shares. 
James  Lfevycr,  the  Chairman  of  the  Board,  and  William  Mitchell,  the  general  Manager 
of  that  Bank,  gave  him  the  following  certificate  : — 

[662]  "No.  185.  "Dublin,  63,  Fleet  Street,  Feb.  26,  1836. 

"  John  Thorpe,  I']sq.,  Banker,  Manchester,  stands  recorded  in  the  books  of  the 
Agricultural  and  Commercial  Bank  of  Ireland  as  a  partner  holding  one  thousand 
shares  in  the  said  Bank,  designated  '  British  Stock.' 

"James  Devyer,  Chairman  of  the  Board. 
"Entd.,  Edvvd.  Markman.  "  WiLUAM  Mitchell,  General  Manager." 

The  Agricultural  and  Commercial  Bank  of  Ireland  had  a  Branch  at  Drogheda,  of 
which  a  Mr.  I)owd  was  the  Manager.  Drogheda  is  within  24  Irish  miles  and  within 
30  English  miles  of  Dublin.  The  business  of  the  said  Hank  commenced  at  Drogheda 
in  January,  1836,  and  terminated  in  September,  1837.  During  that  time  Mr.  Dowd 
received  his  orders  from  the  Committee  of  the  said  Bank,  who  held  their  meeting  in 
Dublin.  He  discounted  hills  of  exchange  and  carried  on  business  to  a  considerable 
extent  for  the  Bank  at  Drogheda,  but  did  not  issue  any  of  their  notes  after  November, 
1836.  On  the  15th  November,  1836,  he  received  the  following  letter  of  instructions 
from  Mr.  Mitchell,  the  General  Manager  of  the  Agricultural  and  Commercial  Bank  : — 

"  Manager  of  Drogheda  Branch  Agricultural 
and  Commercial  Bank  of  Ireland. 

"Dublin,  63,  Fleet  Street,  15th  Nov.  18.36. 

"Sir, — The  Provincial  Bank  of  Iicland  having  manifested  considerable  hostility  to 
this  native  institution,  and  having  through  their  agents  encouraged  a  press  upon  us, 
amounting  to  573,0001.  since  the  4th  of  October,  the  committee  declined  yesterday  to 
pay  that  institution  and  the  Bank  of  Ireland  22,0001.  presented  for  payment ;  having 
determined  to  suspend  exchanges  in  Dublin  until  the  cause  of  the  pressure  was 
examined  into  and  ascertained  ;  under  these  circumstances  the  directions  of  the  Board 
to  you  are — 

"  To  keep  your  Branch  open  us  usual,  and  to  assure  the  full  and  speedy  payment 
of  the  notes  and  all  demands." 

[663]  "  Not  to  issue  any  more  of  the  Company's  notes.  To  pay  (except  to  banks 
or  large  holders)  your  own  issue,  so  far  as  your  assets  extend,  and  to  receive  the  notes 
of  the  Company  in  payment  of  bills  and  debts  due  to  the  Company.  To  apj)ly  the 
cash  assets  and  the  bills  as  they  fall  due  and  are  received,  to  the  progressive  discharge 
of  the  note-holders  presenting  in  small  sums;  but  for  laige  sums  give  an  order  on 
Dublin,  or  exchange  the  notes,  at  the  option  of  the  holders,  for  a  bill  or  bills  to  the 
amount  of  notes  presented. 

"The  Board  likewise  impress  upon  you  the  vital  expediency  of  having  the  third 
instalment  on  the  stock  paid  up  at  once,  so  >is  to  increase  the  assets  of  the  Company, 
with  a  view  to  the  resinni)tion  of  business  as  specilily  as  possible.  A  general  meeting 
of  the  shareholders  in  yom-  locality  should  be  immediately  called,  and  every  exertion 
made  to  increase  the  resources  of  the  Company  ;  and  you  are  authorized,  independent 
of  the  instalments,  to  receive  ai\y  money  by  way  of  loan  or  deposit,  on  the  .secinity  of 
the  Company,  with  a  view  to  the  speedy  payment  of  the  note-holders  letiuiring  it. 

"  You  arc  to  keep  your  Blanch  open  during  the  usual  hours,  and  use  every  exertion 
to  keep  up  public  feeling. 
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"  Please  forward,  in  the  course  of  post,  an  account  of  the  notes  on  hand,  signed  and 
re-signed,  and  also  your  assets  generally. — I  am,  Sir,  your  most  obedient  servant, 

"  W.  Mitchell,  General  Manager. 
"  To  J.  D.  Dowd,  Esq., 
"  Manager,  Agricultural  and  Commercial 
Bank  of  Ireland,  Drogheda." 

Mr.  Dowd  had  a  special  cash  credit  for  50001.  with  the  branch  Bank  at  Straban, 
which  is  more  than  fifty  miles  from  Dublin,  and  never  had  any  name  or  notice  on  the 
door  of  his  office  in  Drogheda ;  and  all  agency  for  the  [664]  Agricultural  and 
Commercial  Bank  at  Drogheda  was  discontinued  between  August  and  September,  1837. 

The  present  action  was  commenced  on  the  I'Jth  day  of  January,  1838. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  which  it  ought  to  draw,  and 
either  party  may  refer  to  the  pleadings  as  a  part  of  this  case. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the  verdict  on  the  first 
and  last  issues  respectively  is  to  be  eotered  for  the  plaintiff  or  defendant,  and  whether 
the  plaintiff  is  entitled  to  judgment  non  obstante  veredicto  on  the  third  plea,  in  the 
event  of  the  verdict  on  the  issue  on  that  plea  standing  for  the  defendant. 

The  following  were  the  points  marked  foi'  argument  on  the  part  of  the  plaintiff: — 
The  plaintiff  will  contend  that  the  10th  section  of  the  6  Geo.  4,  c.  42,  enables  the 
Company  to  bring  actions  in  the  name  of  their  registered  public  officer,  against  persons 
who  are  themselves  members  of  the  Company  ;  and  that  the  fact  of  the  Company 
having  at  one  time  had  a  branch  Bank  within  fifty  miles  from  DuV>lin,  does  not 
prevent  their  having  the  right  of  bringing  such  actions,  at  all  events  after  the  dis- 
continuance of  such  branch  Banks.  That  the  third  plea  was  not  proved,  inasmuch  as 
(amongst  othei'  things)  it  averred  that  the  establishments  of  the  Bank  had  been  within 
fifty  miles  from  Dublin,  and  that  they  continued  so  until  the  commencement  of  the 
action  ;  whereas  there  was  only  one  of  the  establishments  within  fifty  miles  fr.  m  Dublin, 
and  that  was  discontinued  long  before  the  commencement  of  the  action.  And  that 
the  third  plea,  if  proved,  was  no  answer  in  law  to  the  declaration,  the  infringement  of 
the  directions  of  the  statute  being  no  bar  to  the  action. 

Crompton,  for  the  plaintiff".  First,  the  10th  section  of  the  act  6  Geo.  4,  c.  42, 
conferred  upon  the  Company  the  [665]  right  to  sue  their  own  members,  either  at  law 
or  in  equity,  in  the  name  of  their  public  registered  officer.  Secondly,  the  third  plea 
was  not  supported  by  the  evidence,  as  the  proof  was  that  there  was  only  one  establish- 
ment within  fifty  miles  of  Dublin,  and  that  was  discontinued  before  the  commence- 
ment of  the  action.  But,  thirdly,  even  if  enough  were  substantially  proved  to  support 
the  plea,  it  is  no  answer  to  the  action  that  the  Company  had  a  banking  establishment 
within  fifty  miles  of  Dublin,  contrary  to  the  directions  of  the  statute,  as  the  act  does 
not  make  contracts  entered  into  with  the  partnership  void. 

Wightman,  for  the  defendant.  The  act  in  question  confers  no  new  rights  upon 
the  Company,  either  at  law  or  in  equity,  but  only  gives  them  power  to  sue  in  the 
name  of  their  public  officer  in  cases  where,  before  the  passing  of  that  act,  they  might 
have  sued  as  a  partnership  firm.  Their  remedies  in  all  other  respects  remain  the 
same  as  before  the  act,  the  object  of  which  was  to  obviate  difficulties  in  the  way  of 
their  suing  on  account  of  the  number  of  persons  in  the  firm,  and  where  the  whole 
body  were  bound  to  sue  as  plaintifls.  And  it  is  clear  that  before  this  statute  they 
could  not  have  maintained  such  an  action  as  the  present.  Then,  secondly,  the  third 
plea  was  sufficiently  proved  ;  because  it  was  enough  to  prove  that  the  Company  had 
a  banking  establishment  within  fifty  miles  of  Dublin  after  their  formation  as  a  Com- 
pany, and  liefore  the  commencement  of  the  suit ;  and  it  was  not  neces.sary  to  shew 
its  continuance  up  to  the  time  when  the  action  was  brought.  Thirdly,  there  was  no 
evidence  to  support  the  count  upon  the  account  stated.  The  letter  which  the  plain- 
tiff' relies  upon  as  shewing  that,  does  not  contain  an)'  clear  or  certain  acknowledgment 
of  a  debt ;  he  merely  says  that  he  thinks  the  amount  of  the  calls  will  be  5001. 

Crompton,  in  reply.  As  to  the  last  point,  the  letter  is  [666]  good  evidence  of 
an  account  stated.  It  is  sufficient  if  the  precise  sum  can  reasonably  be  inferred  or 
a.scertained,  where  there  is  a  general  and  unqualified  admission  of  a  debt  being  due. 
The  words  are,  "  Please  debit  me  with  the  amount  of  the  calls  due  on  my  200  shares  ; " 
that  is  a  clear  acknowledgment  of  the  existence  of  a  debt.  [Parke,  B.  To  make  it 
available  as  an  acknowledgment  of  a  debt,  should  it  not  state  the  amount  of  the  calls'!] 
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He  s;iys  — "  I  think  it  will  be  5001.,"  and  the  fact  of  there  being  no  reply  to  that  letter, 
which  shews  its  correctness,  is  evidence  to  satisfy  a  jury  that  that  was  the  precise 
anioiuit  due.  Besides,  the  learned  Judge  who  tried  the  cause  was  satisfied  with  the 
evidence,  and  this  objection  not  having  been  taken  at  the  trial,  the  defendant  ought 
not  to  be  allowed  now  to  enter  into  that  question.  Then,  as  to  the  construction  of 
the  act.  It  is  clear  that  the  legislature  intended  to  give  the  Company  the  right  now 
claimed.  From  the  language  of  the  10th  section,  it  is  evident  that  proceedings  in 
equity  may  be  taken  bv  the  public  officer  against  a  member  of  the  Company  ;  but 
before  this  act  one  partner  could  not  sue  an  individual  member  of  the  firm  in  equity, 
for  the  bill  was  always  filed  l>y  the  rest  of  the  partners  against  the  one.  The  sUitute, 
therefore,  does  give  a  remedy  which  the  Company  had  not  before.  The  object  of  the 
act  was  to  remove  the  objection  as  well  at  law  as  in  equity,  and  also  upon  criminal 
proceedings,  of  proceeding  against  one  of  their  own  body. 

LoKD  AiiiNUKR,  C.  B.  It  appears  to  me  that  there  is  not  sufficient  evidence  of  an 
account  stated.  Such  evidence  ought  to  be  clear  and  certain  ;  but  the  utmost  that 
this  letter  amounts  to  is,  that  the  defendant  thinks  he  is  indebted  in  a  certain  amount ; 
that  he  think  so  at  the  time.  It  was  suggested  by  Mr.  Crompton,  that  as  the  Com- 
pany had  not  replied  to  the  defendant's  letter,  it  might  be  considered  as  settled 
between  the  parties,  that  the  sum  therein  [667]  mentioned  was  the  true  amount  of 
the  debt.  Hut  that  does  not  alter  the  case,  for  as  they  do  not  reply  confirming  the 
statement  in  the  letter,  the  precise  sum  still  remains  a  mere  suggestion  in  the  defen- 
dant's mind,  and  does  not  amount  to  a  conviction.  I  therefore  think  the  letter 
insufficient  as  an  account  stated.  With  respect  to  the  other  point,  as  to  the  Company's 
suing  in  the  name  of  their  public  officer,  it  becomes  unnecessary  to  take  that  into 
consideration,  because  I  am  clearh^  of  opinion  that  the  third  issue  must  be  found  for 
the  plaintiff. 

Pakke,  B.  I  am  of  the  same  opinion,  and  think  this  letter  is  not  sufficient 
evidence  of  an  account  stated.  It  is  quite  clear,  from  the  terms  of  the  letter,  that 
the  defendant  did  not  know  exactly  how  much  money  was  due  from  him  to  the  Com- 
pany. In  order  to  constitute  an  account  stated,  there  must  be  a  statement  of  some 
certain  account  of  money  being  due,  which  must  be  made  either  to  the  party  himself 
or  to  some  agent  of  his.  This  letter  was  sent  to  the  agent,  but  it  contains  no  admis- 
sion of  any  sum  of  money  certiiin  being  due. 

It  is  uiniecessary  at  present  to  oflfer  any  opinion  upon  the  construction  of  the  act 
of  Parliament,  whether  it  enables  the  Company  to  sue  one  of  its  members  for  a  debt 
due  from  him  to  the  Company.  That  is  a  point  which,  I  think,  admits  of  considerable 
doubt,  and  upon  which  I  have  not  made  up  my  mind.  I  believe  the  intention  of  the 
legislature  wius  to  give  such  a  power,  but  I  have  considerable  doubt  whether  the 
words  admit  of  it. 

Then,  as  to  the  third  i.ssue,  I  am  clearly  of  opinion  that  it  ought  to  be  entered  for 
the  plaintiff.  The  averment  in  the  plea  is,  "That  the  co-partnersliip  was  established 
after  the  passing  of  the  6  Geo.  4,  and  that  the  establishment  of  houses  of  lousiness  of 
the  said  co-partnership  had  been,  from  the  time  of  the  formation  thereof  until  the 
commencement  of  this  suit,  and  they  were,  at  places  less  than  fifty  [668]  miles  from 
Dublin."  Under  that  allegation,  it  was  incumbent  on  the  defendants  to  shew  that 
there  was  a  house  of  business  for  the  whole  time  within  fifty  miles  of  Dutilin.  The 
existence  at  any  time  of  a  branch  Bank  within  the  fifty  miles  would  not,  I  think,  be 
an  answer  to  the  action  It  must  have  been  in  existence  either  at  the  time  when 
the  contract  was  entered  into,  or  at  the  commencement  of  the  suit.  If  the  plea  had 
averred  that  the  Company,  from  the  time  of  its  formation  up  to  the  time  of  entering 
into  the  contract,  and  from  thence  until  the  commencement  of  the  suit,  had  had  an 
estiiblishmcnt  within  fifty  miles  of  Dublin,  then,  if  it  would  be  a  good  defence  to 
shew  that  at  the  time  this  contract  was  enteied  into,  they  had  a  house  of  business 
within  fifty  miles  of  Dublin,  the  plea  would  be  supported  upon  that  issue.  As  the 
issue  now  stands,  however,  nothing  short  of  proving  the  whole  allegation  would 
satisfy  the  terms  of  the  plea  ;  and  as  that  is  not  proved,  it  follows  that  the  issue  must 
be  entered  for  the  plaintitf.  It  has  been  suggested  that  the  i)lea  is  divisible  in  the 
way  I  have  pointed  out,  but  I  think  the  form  of  the  allegation  does  not  admit  of 
that ;  and  therefore,  under  this  plea,  it  is  incumbent  on  the  defendant  to  shew  that 
there  was  a  branch  Bank  from  the  time  of  the  original  formation  of  the  Company 
down  to  the  time  of  the  commencement  of  the  suit.     The  plea  does  not  aver  that  the 
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Company  borrowed  "old  to  tiike  up  an^'  of  their  notes,  nor  is  it  proved  that  they  did 
take  up  any  of  their  notes  ;  but  on  that  it  is  altogether  unnecessary  to  pronounce 
any  opinion. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

The  verdict  to  be  entered  for  the  defendant  on  the  first  issue,  and  for  the  plaintiff 
on  the  third. 

[669]  Elwell  v.  The  Grand  Junction  Railway  Company.  Exch.  of  Pleas. 
1839. — Declaration  in  case  against  the  Grand  Junction  Railway  Company,  for 
the  loss  of  goods  delivered  to  them  as  common  carriers,  to  be  safelv  and  securely 
carried  and  conveyed.  Plea,  that  the  delivery  and  receipt  of  the  goods  were  and 
happened  after  the  passing  of  the  4  Will.  4,  c.  Iv.,  and  that  at  the  time  of  such 
delivery  the  plaintiff  became  and  was  a  passenger  by  the  railway,  and  that  the 
goods  were  delivered  to  be  conveyed  with  him  as  such  passenger,  and  that  no 
part  thereof  were  articles  of  clothing  of  the  plaintiff.  To  this  plea  there  was  the 
general  replication  de  injuria : — Held,  on  special  demurrer,  that  the  replication 
was  ill,  inasmuch  as  the  plea  did  not  consist  of  matter  of  excuse,  but  amounted 
to  the  general  issue. 

[S.  C.  9  L.  J.  Ex.  134.] 

Assumpsit.  The  declaration  stated  that  the  plaintiff,  after  the  passing  of  a  certain 
act  of  Pailiament,  intituled  "  An  Act  for  making  a  Railway  from  the  Warrington  and 
Newton  Railway,  at  Warrington,  in  the  county  of  Lancaster,  to  Birmingham,  in  the 
county  of  Warwick,  to  be  called  the  Grand  Junction  Railway,"  to  wit,  on  the  9th 
of  November,  1838,  caused  to  be  delivered  to  the  defendants,  to  wit,  as  common 
carriers,  and  the  defendants  then,  to  wit,  as  such  cariieis,  received  into  their  care  and 
custody  a  certain  umbrella  of  the  plaintiff,  and  a  certain  trunk  of  the  plaintiff,  con- 
taining divers  goods  and  chattels  of  the  plaintiff,  to  wit,  (de.seribing  the  contents),  and 
a  certain  portmanteau  of  the  plaintiff's  containing  divers  other  goods  and  chattels  of 
the  plaintift''s,  to  wit,  (describing  them),  to  be  safely  and  securely  carried  and  conveyed 
by  the  defendants,  to  wit,  as  such  carriers  as  aforesaid,  from  Wolverhampton  to 
Birmingham,  viz.  by  a  certain  railway  made  and  constructed  under  the  provisions  of 
the  said  act,  and  at  Birmingham  aforesaid,  to  be  delivered  bj'  the  defendants  for  the 
plaintiff,  to  wit,  for  certain  reward  to  the  defendants,  and  it  then  became  and  was  the 
defendants'  duty  safely  and  securely  to  carry  and  convey  and  deli\er  the  said  trunk 
and  portmanteau,  and  the  said  respective  contents,  and  the  said  umbrella  as  aforesaid  : 
yet  the  defendants,  not  regarding  their  duty  in  that  behalf,  did  not  nor  would  safely 
or  securely  carry  or  convey  the  said  trunk  and  portmanteau  and  their  .said  respective 
contents,  and  the  said  umbrella,  from  Wolverhampton  aforesaid  to  Birmingham  afore- 
said, nor  at  Birmingham  aforesaid  safely  or  securely  deliver  the  same  for  the  plaintiff; 
but  then  so  negligently,  carelessly,  and  improperly  behaved  and  conducted  themselves 
in  that  behalf,  that  by  and  through  the  carelessness,  negligence,  and  default  of  the 
defendants  in  the  premises,  the  said  [670]  trunk  and  portmanteau,  and  their  said 
respective  contents,  and  the  said  umlirella,  then  became  and  were  and  are  wholly  lost 
to  the  plaintiH'. 

Plea,  to  so  much  of  the  declaration  as  relates  to  the  said  trunk  of  the  plaintiff,  and 
the  said  goods  and  chattels  therein  contained,  that  the  said  delivery  and  receipt 
thereof  in  the  declaration  mentioned  were  and  happened  after  the  passing  of  an  act 
of  Parliament  made  and  passed  in  the  fourth  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  "  An  Act  to  enable  the  Grand  Junction  Railway 
Company  to  alter  and  extend  the  line  of  such  lailway,  and  to  make  a  branch  therefrom 
to  Wolverhampton,  in  the  county  of  Stafford,  and  for  other  purposes  relating  thereto," 
and  that  the  said  trunk,  and  the  said  goods  and  chattels  therein  contained,  were 
delivered  and  received  as  in  the  declaration  mentioned,  for  the  purpose  of  being 
carried  and  conveyed  as  in  the  declaration  mentioned,  by,  upon,  and  along  the  said 
railway,  in  and  upon  a  certain  train  of  railway  carriages,  and  that  the  same  were  so 
carried  and  conveyed ;  and  that  the  plaintiff,  at  the  time  of  the  said  delivery,  to  wit, 
on  &c.,  became  and  was  a  passenger  by  the  said  train  from  Wolverhampton  to 
Birmingham  aforesaid,  to  be  carried  and  conveyed  by  the  defendants  thereby  for 
reward  to  the  defendants  in  that  behalf,  and  travelled  as  such  passenger  to  Birmingham 
aforesaid  by  such  train,  and  that  the  said  trunk,  and  the  said  goods  and  chattels 
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therein  contained,  were  so  delivered  and  received  as  in  the  declaration  mentioned,  for 
the  purpose  of  being  carried  and  conveyed  with  the  plaintiff  as  such  passengers  as 
aforesaid,  in  and  by  the  same  train  with  him,  and  were  accordingly  so  carried  and 
conveyed,  and  that  the  said  trunk,  and  the  said  goods  and  chattels  therein  contained, 
were  not  nor  was  any  part  thereof  articles  of  clothing  of  the  plaintiff.     Verification. 

To  this  plea  the  plaintiff  replied  de  injuria. 

Special  demurrer,  assigning  for  cause  that  the  replication  [671]  is  improper, 
because  the  plea  does  not  consist  of  matter  of  excuse  only,  and  because  the  plea  denies 
that  the  defendants  ever  incurred  any  liability  to  the  plaintiff  as  alleged  in  the 
declaration,  and  amounts  to  a  denial  also  of  the  averment  of  duty  as  alleged  therein, 
and  of  the  averment  that  so  much  of  the  goods  and  chattels  in  the  declaration 
mentioned  as  are  mentioned  in  the  introductory  part  of  the  said  last  plea,  were 
delivered  and  received  on  the  terms  and  in  the  manner  and  for  the  purposes  alleged 
in  the  declaration  ;  and  because  the  last  plea  contains  matter  of  law,  and  because  the 
defendants  therein  justify  under  the  authority  of  the  statute  mentioned  in  the  plea. 

Joinder  in  demurrer. 

Cowling  in  support  of  the  demurrer.  The  replication  is  bad.  The  general 
replication  is  improper  where  the  plea  amounts  to  the  general  issue,  which  is  the  case 
here.  The  plea  does  not  consist  of  matter  of  excuse  only,  but  alleges  facts  which 
amount  to  a  deni.il  of  all  original  liability.  The  plea  is  founded  on  the  stat.  4  Will.  4, 
c.  Iv.,  s.  68,  which  enacts,  "  that,  without  any  extra  charge,  it  shall  be  lawful  for  any 
passenger  travelling  upon  or  along  the  said  railway,  to  take  with  him  his  articles  of 
clothing,  not  exceeding  forty  pounds  in  weight,  and  four  cubic  inches  in  dimensions ; 
and  the  said  Company  shall  in  no  case  be  in  any  way  liable  or  responsible  for  the 
safe  carriage  or  custody  of,  or  for  any  loss  of  or  injuiy  to,  any  articles,  matters,  or 
things  whatsoever,  cairied  upon  or  along  the  said  lailway,  with  or  accompanying  the 
person  of  or  belonging  to  anj'  passenger,  or  delivered  for  the  purpose  of  being  carried, 
other  than  and  except  such  passenger's  articles  of  clothing,  not  exceeding  the  weight 
and  ilimensions  aforesaid."  This  mode  of  pleading  arises  from  the  circumstance  of 
the  plaintiff  having  declared  in  case,  and  not  in  assumpsit.  The  defendants  say  that 
they  never  entered  into  a  contract  to  take  care  of  the  goods.  The  plea  is  a  [672]  denial 
of  all  liability — a  denial  of  the  averment  of  duty  in  the  declaration.  The  plea  may  be 
bad  in  that  respect ;  Cane  v.  Chapman  (5  Ad.  &  Ellis,  647  ;  1  Nev.  &  Per  104) ;  but 
if  l)ud  at  all,  it  is  so  as  being  an  argumentative  traverse  of  the  matters  of  fact,  in  respect 
of  which  the  duty  is  allegeii  to  arise,  and  as  amounting  to  the  general  issue.  [Parke,  B. 
The  effect  of  the  act  is,  that  unless  a  special  contract  is  entered  into,  the  Company  is 
not  liable.]  If  the  ground  of  the  action  were  the  breach  of  a  special  contract  safely 
to  carry  and  deliver  the  goods,  the  form  of  action  should  be  assumpsit  and  not  case. 
[Parke,  B.  The  question  is,  what  is  the  plaintiff  to  prove  under  the  averment  of  duty, 
and  what  does  the  plea  traverse?  Clearly  the  liability  in  respect  of  the  goods  The 
effect  of  that  argument  is  to  shew,  that  the  plea  amounts  to  the  general  issue.  [In 
Sollii  V.  Nfish  (2  C.  M.  k  K.  35.?),  where  the  general  replication  was  held  ill,  because 
the  plea  was  not  matter  of  excuse,  but  a  denial  of  the  promise  to  the  plaintiff,  and 
amounted  to  the  general  issue,  the  Court  were  of  opinion  that  the  objection  to  the 
plea  could  only  be  taken  advantage  of  on  special  demurrer. 

R.  V.  Richards,  contrJi.  The  plea  is  a  bad  plea  in  denial ;  it  is  in  confession  and 
avoidance ;  and  wherever  that  is  the  case  the  general  replication  is  proper :  Bardons 
V.  SiUiy  (1  C  &  M.  500).  The  plea  admits  the  liability  of  the  C(mipany  as  carriers, 
but  shews  matter  of  discharge.  [I'arke,  B.  Under  not  guilty,  what  must  be  proved  1] 
The  plaintiff  must  have  proved  the  delivery  of  the  goods  to  the  defendants,  and  the 
defendants  must  have  proved  as  a  defntice  that  the  goods  were  of  a  particular 
description  not  within  the  08th  section,  which  exempted  them  from  all  H.ability. 

Pakkk,  B.  No;  that  would  lie  upon  the  plaintiff.  [673]  Under  not  guilty,  the 
plaintitl  must  have  shewn  that  the  case  was  not  within  the  provisions  of  the  68th 
section  of  the  act.  He  must  shew  the  existence  of  a  special  contract,  in  order  to  make 
the  Company  liable.  The  jilea  is  an  argumentative  traverse  of  the  goofls  having  been 
delivered  to  be  cairied,  and  of  the  defenrlants'  lial)ility,  and  amounts  to  the  general 
issue.     The  replication  is  therefore  bad,  and  you  had  better  amend. 

Leave  to  amend  on  payment  of  costs  (see  Palmer  v.  The  Grand  Junction  Haihaatj 
Company,  4  M.  &  \V.  74!)),  otherwise 

Judgment  for  the  defendants. 


286  PONSFORD   V.  o'cONNOR  5M.  &W.674. 


PONSFORD  V.  O'Connor.  Exch.  of  Pleas.  1839. — Acommission  to  examine  witnesses, 
directed  to  the  judges  of  a  foreign  court,  may  be  issued  without  the  usual  clause 
requiring  the  commissioners  to  be  sworn. 

[S.  C.  7  Dowl.  P.  C.  866 ;  9  L.  J.  Ex.  99.] 

Wairen  moved  for  a  rule  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty 
to  issue  a  commission  for  the  examination  of  witnesses,  directed  to  the  judges  of  the 
Royal  Bavarian  District  Court  and  Town  Court  at  Munich,  in  Bavaria;  and  why  in 
such  commission  the  usual  clause,  rendering  the  commissioner's  oath  necessaiy,  should 
not  be  dispensed  with.  He  referred  to  Clai/  v.  Stevenson  (.3  Adol.  &  Ellis,  b07),  in 
which  the  Court  of  King's  Bench  ordered  a  similar  commission  to  issue  to  the  Judges 
of  the  Cour't  of  Commerce  at  Hamburgh,  without  the  usual  clause  requiring  the  com- 
missioners to  be  sworn.  [Parke,  B.  Your  application  is  that  a  commission  may  issue 
to  the  Judges  of  the  Court  at  Bavaria,  authorizing  them  to  examine  witnesses,  but 
omitting  all  words  of  command  ]  Yes.  The  judges  of  those  courts  may  think  that 
the  Courts  here  have  no  authority  to  command  them. 

[674]  Parke,  B.     You  may  take  your  rule  in  that  form. 

Rule  granted.  -4 

No  cause  being  shewn,  the  rule  was  subsequently  made  absolute.  5i 

Wood  v.  Hotham.  Exch.  of  Pleas.  1839. — Where,  by  the  terms  of  the  order  of 
reference,  an  arbitrator  is  to  be  at  liberty  to  raise  any  point  of  law  for  the  opinion 
of  the  Couit,  he  is  not  bound  to  do  so ;  such  a  clause  is  onh'  an  enabling  one, 
and  not  compulsory. 

[S.  C.  9  L.  J.  Ex.  3.] 

This  was  an  action  of  indebitatus  assump.sit  for  copyhold  fines.  At  the  trial  befoie 
Tindal,  C.  J.,  the  cause  and  all  matters  in  difference  were  referred  to  an  arbitrator, 
with  power  for  him  to  set  out  the  copyhold  premises,  "  and  the  said  arbitrator  to  be 
at  liberty  to  raise  any  point  of  law  for  the  opinion  of  the  Court,  at  the  request  of 
■  either  of  the  said  parties."  The  arbitrator  proceeded  with  the  reference,  and  by  his 
award  found  a  gross  sum  to  be  due  from  the  defendant  to  the  plaintiff,  and,  in  pur- 
suance of  the  power  contained  in  the  submission,  set  out  the  copyhold  premises,  but 
refused  to  raise  anj^  question  for  the  opinion  of  the  Court,  although  an  olijection  was 
made  on  the  reference  that  it  was  doubtful  whether  certain  of  the  premises  were 
copyhold  or  freehold,  and  he  was  requested  to  state  that  question  for  the  opinion  of 
the  Court. 

Kelly  now  moved  to  set  aside  the  award,  on  the  ground  that  the  arbitrator,  by 
refusing  to  raise  the  question  for  the  opinion  of  the  Court,  had  not  complied  with  the 
terms  of  the  order  of  reference.  He  contended  that  the  terms  of  the  submission  did 
not  leave  it  in  his  discretion  whether  he  should  state  any  point  for  the  opinion  of  the 
Couit  or  not,  when  he  was  requested  to  do  so  by  one  of  the  parties  ;  and  at  all  events, 
as  he  had  exei'cised  his  discretion,  in  part,  by  setting  out  the  copyhold  premises,  the 
power  to  do  which  was  [675]  comprised  in  the  same  sentence  with  the  power  to  raise 
any  point  of  law  for  the  opinion  of  the  Court,  he  was  bound  to  do  so  in  the  latter 
respect  also. 

Sed  per  Curiam.  It  is  quite  clear  that  the  power  is  distributive,  and  that  the 
arbitrator  was  not  bound  to  raise  any  question  of  law  for  the  opinion  of  the  Court. 
The  clause  is  an  enabling,  not  a  compulsory  one.  The  power  to  state  a  case  for  the 
opinion  of  a  Court  is  not  obligatory.  Even  without  any  such  clause  in  the  order  of 
reference,  the  arbitrator  has  power  to  state  a  case  for  the  opinion  of  the  Court. 

Rule  refused. 

Protheroe  v.  May  and  Others.  Exch.  of  Pleas.  1839. — The  grant  of  an  exclu- 
sive license  to  use  a  patent  does  not  invalidate  the  patent  itself,  although  the 
patent  may  be  vested  in  twelve  persons  ;  and  it  is  wholly  immaterial  to  its  validity, 
in  what  number  of  persons  such  a  license  is  vested,  whether  exclusive  or  not. — ■ 
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Such  a  license  would  not  he  invalid,  if  the  districts  or  district  covered  by  the 
license  included  the  whole  extent  of  the  patent. 

[S.  C.  9L.  J.  Ex.  121.] 

By  order  of  the  Vice-Chancellor,  the  following  case  was  sent  for  the  opinion  of 
this  Court. 

On  the  24th  of  Au|<ust,  1838,  letters  patent  were  duly  granted  under  the  Ctreat 
Seal  of  Great  Britain  hy  her  Majesty,  hearing  date  on  that  day,  to  Arthur  Dunn, 
therehy  en.ihling  him  to  use  and  manufacture  a  certain  new  and  useful  invention 
which  he  had  discovered,  of  certiiin  improvements  in  the  manufacture  of  soap. 

[The  case  then,  after  stating  the  prayer  for  the  letters  patent,  set  out  the  grant 
thereof,  which  was  in  the  words  following:] 

"  Know  ye  therefore,  that  we,  of  our  special  grace,  certain  knowledge,  and  mere 
motion,  have  given  and  granted,  and  hy  these  presents  for  us,  our  heirs,  and  successors, 
do  give  and  grant  unto  the  said  Arther  Dunn,  his  executors,  administrators,  and 
assigns,  our  especial  license,  full  power,  sole  privilege  and  authority,  that  he  the  said 
Aiihur  Dunn,  his  executors,  administrators,  and  assigns,  and  every  [676]  of  them,  by 
himself  and  themselves,  or  hy  his  and  their  deputy  or  deputies,  servants  or  agents, 
or  such  others  as  he  the  said  Arthur  Dunn,  his  executors,  administrators,  or  assigns, 
shall  at  any  time  agree  with,  and  no  others,  from  time  to  time  and  at  all  times  during 
the  term  of  years  herein  expressed,  shall  and  lawfully  may  make,  use,  exercise,  and 
vend  his  said  invention  within  that  part  of  our  United  Kingdom  of  Great  Britain  and 
Ireland  called  England,  our  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed,  and 
also  in  all  our  colonies  and  plantations  abroad,  in  such  manner  as  to  him  the  said 
Arthur  Dunn,  his  exec\itors,  administrators,  and  assigns,  or  any  of  them,  shall  in  bis 
or  their  discretions  seem  meet ;  and  that  he  the  said  Arthur  Dunn,  his  executors, 
administrators,  and  assigns,  shall  and  lawfully  may  have  and  enjoy  the  whole  profit, 
benefit,  commodity,  and  advantage,  from  time  to  time  coming,  growing,  accruing,  and 
arising,  hy  reason  of  the  said  invention,  for  and  during  the  term  of  years  therein 
mentioned  :  to  have,  hold,  exercise,  and  enjoy  the  said  license,  power,  privileges,  and 
advantages  theiein  before  granted  or  mentioned  to  he  granted  unto  the  said  Arthur 
Dunn,  his  executors,  administrators,  and  assigns,  for  and  during  and  unto  the  full  end 
and  term  of  fourteen  years  from  the  date  of  these  presents  next  and  immediately 
ensuing,  and  fully  to  he  complete  and  ended,  according  to  the  statute  in  such  case 
made  and  provided,"  &c  &c.  The  grant  proceeiled  in  the  usual  terms,  but  the  follow- 
ing clauses  only  are  material  to  be  stated  :-"  Provided  nevertheless,  and  these  our 
letters  patent  are  upon  this  express  condition,  that  if  at  any  time  hereafter  these  our 
letters  patent,  or  the  liberties  and  privileges  hereby  by  us  granted,  shall  become 
vested  in  or  in  trust  for  more  than  the  num'ier  of  twelve  persons  or  their  repiescnta- 
tives  at  any  one  time  as  partners,  dividing  or  entitled  to  divide  the  benefits  or  profits 
obtained  hy  reason  of  these  our  letters  patent,  (reckoning  executors  oi-  administrators 
as  and  for  the  single  person  [677]  whom  they  represent,  as  to  such  iiiterest  ;is  they 
are  or  shall  be  entitled  to  in  right  of  such  their  testator  or  intestate),  that  then  these 
our  letters  patent,  and  all  liberties  and  advantages  whatsoever  hereby  gr.mted,  shall 
utterly  cease,  deteimine,  and  become  voiil,  anything  hereinbefore  contained  to  the 
contrary  thereof  in  anywise  notwithstanding  :  Provided,  that  nothing  herein  contained 
shall  prevent  the  granting  of  licenses  in  such  manner  and  for  such  consideration  as 
they  may  hy  law  be  granted:  Provided  al.so,  that  if  the  said  Arthur  Dunn  shall  not 
particularly  describe  and  ascertain  the  nature  vi  the  said  invention,  and  in  what 
manner  the  same  is  to  be  performed,  by  an  instrument  in  writing  under  his  hand,  and 
cause  the  same  to  be  enrolled  in  our  High  Court  c)f  Chancery  within  six  calendar 
months  next  and  immediately  after  the  flate  of  these  our  letters  jjatent,  then  our 
letters  patent,  and  all  liberties  and  advantages  whatsoever  hereby  granted,  shall 
utterly  cease,  determine,  and  become  void,  anything  hereinbefore  contained  to  the 
eontrarj'  thereof  in  anywise  notwithstanding.  And  histly,  we  do  by  these  presents, 
for  us,  our  heirs  and  successors,  grant  unto  the  said  Arthur  Dunn,  his  executors, 
administrators,  and  assigns,  that  these  our  letters  patent,  on  the  inrolment  and 
exemplification  thereof,  shall  be  in  and  liy  all  things  good,  firm,  valid,  sutticient,  and 
effectual  in  the  law,  according  to  the  true  intent  and  meaning  thereof,  and  shall  be 
taken,  construed,  and  adjudged  in  the  most  favouiable  and  beneficial  sense  for  the 
best  advantage  of  the  said  Arthur  Dunn,  bis  executors,  administrators,  and  assigns, 
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as  well  in  all  our  courts  of  record  as  elsewhere,  and  by  all  and  singular  the  officers 
and  ministers  whatsoever  of  us,  our  heirs  and  successors,  in  that  part  of  our  said 
United  Kingdom  of  Great  Britain  and  Ireland  called  England,  our  dominion  of  Wales, 
and  town  of  Berwick-upon-Tweed,  and  also  in  all  our  colonies  and  plantations  abroad 
aforesaid,  and  amongst  all  and  every  the  subjects  of  us,  our  [678]  heirs  and  successors, 
whatsoever  and  wheresoever,  notwithstanding  the  not  full  and  certain  describing  the 
nature  or  quality  of  the  said  invention,  or  of  the  materials  thereto  conducing  and 
belonging.     In  witness,"  <fec. 

A  proper  and  sufficient  specification  of  the  said  patent  invention  was  duly  enrolled 
in  the  High  Court  of  Chancery,  within  the  time  limited  by  the  said  letters  patent  for 
that  puipose. 

Before  the  month  of  July,  1839,  and  at  the  time  of  granting  the  license  next  after 
mentioned,  the  said  letters  patent,  and  the  liberties  and  privileges  thereby  granted, 
became  and  were  vested  in  twelve  several  persons,  partners,  dividing  or  entitled  in 
their  own  rights  respectively,  and  not  by  representation,  to  divide  the  benefits  or  profits 
obtained  by  reason  of  the  said  letters  patent.  On  the  1st  July,  1839,  the  said  twelve 
patentees,  or  persons  in  whom  the  said  letters  patent  were  so  vested  as  aforesaid, 
signed  and  executed  an  instrument  in  writing,  whereby,  after  reciting  that  they  had 
agreed  with  Samuel  Guppy  and  Philip  Protheroe  to  grant  unto  them  an  exclusive 
license  for  the  use  and  exercise  of  the  said  invention  within  the  city  of  Bristol,  and 
at  such  other  place  or  places  within  thiity-five  miles  therefrom,  as  described  on  the 
map  with  a  compass,  having  Bristol  for  its  centie,  as  they  should  think  proper,  and 
in  consideration  thereof  the  said  Samuel  Guppy  and  Philip  Protheroe  had  agreed  to 
be  bound  by  such  terms,  restrictions,  stipulations,  and  agreements  thereinafter 
mentioned  and  expressed  :  it  was  by  the  said  license  witnessed,  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  covenants,  provisions,  and  agreements 
thereinafter  contained,  they  the  said  twelve  patentees,  or  persons  in  whom  the  said 
letters  patent  and  the  liberties  and  privileges  thereof  were  so  vested  as  aforesaid, 
did  give  and  grant  unto  the  said  Samuel  Guppy  and  Philip  Protheroe,  and  the 
survivor  of  them,  during  the  [679]  remainder  of  the  term  of  14  years  mentioned  in 
the  said  letters  patent,  and  for  which  the  said  letters  patent  were  granted,  the  full 
and  free  liberty,  sole  and  exclusive  license  and  authority,  to  and  for  them  the  said 
Samuel  Guppy  and  Philip  Piotheroe,  and  the  survivor  of  them,  for  their  ami  his  own 
use  and  benefit,  subject  to  the  provisoes  and  stipulations  thereinafter  contained,  to 
use  the  said  discovery  or  invention  within  the  city  of  Bristol,  and  at  such  other  place 
or  places  within  thirty-five  miles  from  the  said  city  as  aforesaid,  as  the  said  Samuel 
Guppy  and  Philip  Protheroe,  or  the  survivor  of  them,  should  think  proper.  And,  in 
consideration  of  the  license  and  authority  thereinbefore  given  and  granted,  they  the 
said  Samuel  Guppy  and  and  Philip  Protheroe  did  for  themselves  jointly,  and  each  of 
them  did  for  himself  separately,  covenant  with  the  said  twelve  patentees  or  persons 
in  whom  the  said  letters  patent  were  vested,  their  executors,  administrators,  and 
assigns,  that  they  the  said  Samuel  Guppy  and  Philip  Protheroe,  and  the  survivor  of 
them,  should  and  would,  during  the  term  for  which  the  said  letters  patent  had  been 
granted,  continue  to  manufacture,  bj'  means  of  the  said  patent  process  and  according 
to  the  said  specification,  weekly  and  every  week,  thirty  tons  of  soap  at  the  least,  and 
such  further  Cjuantity,  not  exceeding  100  tons  per  week,  as  they  the  said  Samuel 
Guppy  and  Philip  Protheroe,  or  the  survivor  of  them,  should  think  fit:  and  that  they 
the  said  Samuel  (iuppy  and  Philip  Protheroe,  and  the  survivor  of  them,  should  not  in 
any  one  week  exceed  the  quantity  of  100  tons,  without  the  consent  in  writing  of  the 
said  twelve  patentees  or  persons  in  whom  the  said  letters  patent  were  vested,  their 
executors,  administrators,  or  assigns.  And  also  that  they  the  said  Samuel  Guppy  and 
Philip  Prothei'oe,  and  the  survivor  of  them,  his  executors  and  admirristrators,  should 
and  would  well  and  truly  pay  or  cause  to  be  paid  nirto  the  said  twelve  patentees  or 
[680]  persons  in  whom  the  said  letters  patent  wer-e  vested,  the  sum  of  21,  of  lawful 
English  money,  for  every  ton  of  soap  which  they  the  said  Samrrel  Guppy  and  Philip 
Prother-oe,  or  the  survivor  of  them,  should  from  time  to  time  manufacture  by  means 
of  the  said  patent  process,  during  the  term  for  which  the  said  licerrse  was  thei'eby 
granted,  and  should  and  would  make  such  paymeirts  on  the  first  day  of  every  month, 
the  first  of  such  payments  to  be  made  on  the  1st  day  of  August  then  next;  and 
should  and  would,  for  the  first  year  of  the  said  term,  pay  unto  the  said  twelve 
patentees  or  persons  in  whom  the  said  letters  patent  were  vested,  their  executors, 
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administrators,  or  assigns,  the  sum  of  601.  per  week,  whether  or  not  so  much  as  thirty 
tons  of  soap  weekl}'  should  have  been  manufactured  by  the  said  Samuel  Gupp}'  and 
Philip  Pi'otlieroe,  or  the  survivor  of  them,  under  and  hy  virtue  of  the  said  license  thereby 
granted.     And  further,  that  they  the  said  Samuel  Guppy  and  Philip  Protheroe,  and  the 
survivor  of  them,  should  and  would,  at  or  before  the  respective  times  appointed  for 
paj'ments  as  aforesaid,  deliver  or  cause  to  be  delivered  unto  the  said  twelve  patentees 
or  persons  in  whom  the  said  letters  patent  were  vested,  their  executors,  administrators, 
or  assigns,  or  unto  some  person  or  persons  duly  authorized  by  them  in  writing  under 
their  hands  to  receive  the  same  on  their  behalf,  a  just  and  true  account  in  writing 
of  all  the  soap  which  should  have  been  manuf.actured  by  them  the  said  Samuel  Guppy 
and  Philip  Protheroe,  or  the  survivor  of  them,  for  the  month  next  preceding  the 
rendering  of  every  such  account,  together  with  true  copies  of  all  returns  made  and 
rendered  to  the  exx-ise  for  the  like  period,  and  should  and  would  verify  any  and  every 
such  account  and  copy  respectively  by  affidavit  or  statutable  declaration,  if  required. 
And  further,  that  in  case  they  the  said  Samuel  Guppy  and  Philip  Protheroe,  or  the 
survivor  of  them,  shoidd  at  any  time  or  times  refuse  or  neglect  to  deliver  or  cause  to  be 
[681]  delivered  such  a  just  and  true  account  as  thereinbefore  mentioned,  at  the  times 
and  in  the  manner  thereinbefore  appointed  for  that  purpose,  or  should  wilfully  or 
knowingly  mis-state  or  omit  any  such  account,  then  and  in  every  such  case,  and  so 
often  as  the  same  should  happen,  (subject  to  all  other  rights  and  remedies  for  breach 
of  the  said  covenant  or  otherwise),  the  said  Samuel  Guppy  and  Philip  Protheroe,  or 
the  survivor  of  them,  his  executors  or  administrators,  should  and  would  on  demand 
well  and  truly  pay  or  cause  to  be  paid  unto  the  twelve  patentees  or  persons  in  whom 
the  said  letters  patent  were   vested,  their  executors,  administrators,   or  assigns,  in 
addition  to  the  monies  which  would  otherwise  become  payable  to  them  under  and 
by  virtue  of  these  presents,  the  sum  of  2501.  as  and  for  liquidated  damages.     Provided 
always,  and  it  was  thereby  declared  and  agreed  by  and   between  the  said  parties 
thereto,  that  it  should  be  lawful  for  the  said  Samuel  Guppy  and  Philip  Protheroe, 
and  the  survivor  of  them,  at  any  time  after  the  expiration  of  one  year  from  the  date 
thereof,  to  relinquish  and  ^ive  up  the  license  thereby  granted,  on  giving  to  the  said 
twelve    patentees   as   aforesaid,  their   executors,  administrators,   and  assigns,    three 
calendar  months'  previous    notice  in  writing   thereof,  and  that   upon  and  after  the 
expiration  of  such  notice,  the  said   license  should  cease,  determine,  and  be  utterly 
void  to  all  intents  and  purposes  whatsoever,  but  without  prejudice  and  except  as 
aforesaid.     And  the  said  Samuel  Guppy  and  Philip  Protheroe  for  themselves  jointly, 
and  each  of  them  separately,  did   further  covenant  with  the  said  twelve  patentees 
or  persons  in  whom  the  said  letters  patent  were  vested,  their  executors,  administrators, 
and  assigns,  that  they  the  said  Samuel  Guppy  and  Philip  Protheroe,  or  the  survivor 
of  them,  should  not  at  any  time  or  times  thereafter  wilfully  or  knowingly  do  or 
cause,  or  permit  or  sutler  to  be  done,  or  wilfully  or  knowingly  concur  in  or  do  any 
act,  [682]  ileed,  matter,  or  thing  whatsoever  contrary  to  the  restrictions  and  pro- 
visions contained  in  the  said  letters  patent,  or  in  the  said  license,  or  whereby  or  by 
reason  whereof  the  validity  or  continuance  of  the  said  letters  patent,  or  the  rights  and 
privileges  thereby  granted,  or  any  of  them,  could  or  might  in  any  respect  be  endangered 
or  called  in  question  ;  but  should  and  would  In'  every  lawful  means  in  their  power 
assist  the  said  twelve  patentees  or  persons  in  whom  the  said  letters  patent  were  vested, 
their  executors,  administrator.s,  or  assigns,  at  their  expense  and  to  be  done  under 
their  direction,  in  supporting  the  same,  and  in  the  use  and  exercise  of  this  invention, 
and  also  give  notice  to  them  of  any  infringement  of  the  said  letters  patent  by  any 
person  or  persons  whomsoever  within  the  knowledge  of  the  said  Samuel  Guppy  and 
Philip  Protheroe,  or  the  survivor  of  them,  as  soon  as  the  same  should  come  to  their 
or  either  of  their  knowledge  ;  and  should  and  would  keep  and  preserve  regular  account 
books,  and  therein  daily  cause  just  and  true  entries  to  be  made  of  all  soap  manufactured 
by  them,  or  either  of  them,  from  time  to  time  .is  aforesaid,  and  permit  and  sutler  the 
aiid  twelve  patentees  or  persons  in  whom  the  said  letters  patent  were  vested,  their 
executors,  administrators,  and  assigns,  and  their  clerks  and  agents,  from  time  to  time 
and  at  all  seasonable  hours  in  the  day  to  take  copies  thereof  and  extracts  theicfroin. 
Provided  nevertheless,  and  it  was  thereby  further  agreed  and  declared,  that  if  the 
said  twelve  patentees  or  persons  in  whom  the  said  letters  patent  were  vested,  their 
executors,  administrators,  or  assigns,  should  at  any  time  theieafter  during  the  said 
term  of  fourteen  years  give  or  grant  any  license  or  authority  to  any  other  person  or 
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persons  to  use  or  exercise  the  said  invention  in  England,  "Wales,  Scotland,  or  Ireland, 
without  similar  restrictions  and  coiresponding  minimums  and  maximums  with  the 
excise  returns  in  the  ratio  thereinbefore  [683]  stated  or  mentioned  to  the  said  Samuel 
Guppy  and  Philip  Protheroe,  or  at  a  less  rate  per  ton  than  the  sum  of  21.  thereinbefore 
named,  that  then  and  from  thenceforth  the  covenants  and  restrictions  thereinbefore 
contained,  so  far  as  the  same  should  be  omitted,  modified,  or  altered  in  any  such 
future  license  to  be  granted  as  aforesaid,  should  be  relinquished  and  become  null  and 
void  as  against  them  the  said  Samuel  (jJuppy  and  Philip  Protheroe,  and  they  should, 
from  and  after  the  granting  of  any  such  license  as  aforesaid,  be  bound  to  pay,  under 
and  by  virtue  of  the  present  license,  such  sum  only  per  ton  of  soap  to  be  thereinafter 
manufactured  by  them,  as  any  future  licensee  should  be  bound  to  pay  by  virtue  of 
any  such  license  to  be  granted  as  aforesaid,  it  being  the  intention  of  the  parties  thereto 
that  the  said  Samuel  Guppy  and  Philip  Protheroe  should  be  in  all  respects  on  as 
favourable  a  footing  as  all  other  licensees  ;  and  the  said  twelve  patentees  or  persons 
in  whom  the  said  letters  patent  were  so  vested  as  aforesaid,  severally  and  respectively, 
and  for  their  several  and  respective  executors,  administrators,  and  assigns,  did  covenant 
to  and  with  the  said  Samuel  Guppy  and  Philip  Protheroe,  and  the  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  that  they  the  said  twelve 
patentees  aforesaid,  their  executors,  administrators,  or  assigns,  should  not  nor  would, 
nor  should  nor  would  any  or  either  of  them,  at  any  times  or  cime  during  the  remainder 
of  the  said  tei'm  of  fourteen  years  for  which  the  said  letters  patent  were  granted  as 
aforesaid,  if  the  license  thereby  granted  should  so  long  continue,  make  or  grant  any 
licenses  or  license  whatever  to  any  persons  or  person  to  use  or  exercise  the  said  patent 
invention  in  the  said  city  of  Bristol,  or  within  thirty-five  miles  thereof,  without  the 
consent  of  the  said  Samuel  Guppy  and  Philip  Protheroe,  or  the  survivor  of  them,  first 
had  and  obtained  ;  and  further,  that  the  said  twelve  patentees  respectively,  their 
re-[684]-spective  executors,  administrators,  and  assigns,  should  not  nor  would,  nor 
should  nor  would  any  or  either  of  them,  at  any  times  or  time  during  the  remainder  of 
the  said  term  of  fourteen  years  for  which  the  said  letters  patent  were  so  granted  as 
aforesaid,  if  the  license  thereby  granted  should  so  long  continue,  themselves  or  himself 
use  or  exercise  the  said  patent  or  invention  or  manufacture  in  the  said  city  of  Bristol, 
or  within  thirty-five  miles  thereof :  Provided  always,  and  it  was  thereby  declared  and 
agreed  by  and  between  the  said  parties,  that  if  the  said  Samuel  Guppy  and  Philip 
Protheroe,  or  the  survivor  of  them,  should  omit,  refuse,  or  neglect  to  commence  and 
continue  the  manufacture  of  soap  at  the  time  and  according  to  the  stipulations  and 
agreement  thereinbefore  contained,  or  should  make  default  or  breach  in  the  performance 
of  any  of  the  said  clauses,  covenants,  and  agreements  therein  contained,  then  and  in 
any  such  case  it  should  be  lawful  for  the  said  twelve  patentees  or  persons  in  whom 
the  said  letters  patent  were  vested,  their  executors,  administrators,  or  assigns,  to  give 
unto  the  said  Samuel  Guppy  and  Philip  Protheroe  three  months'  notice  in  writing 
under  their  respective  hands  to  revoke  and  make  void  the  license,  power,  and  authority 
thereinbefore  given  and  granted,  and  that  thenceforth  every  covenant,  clause,  matter, 
and  thing  therein  contained  should  cease,  determine,  and  be  void,  save  and  except  and 
without  prejudice  to  the  right  of  them  the  said  twelve  patentees  or  persons  in  whom 
the  said  letters  patent  were  vested,  their  executors,  administrators,  or  assigns,  to 
recover  all  and  every  sum  and  sums  of  money,  which  should  be  then  due  and  payable 
to  them  under  and  by  virtue  of  the  present  license." 

Under  the  said  license  the  said  Philip  Protheroe  and  Samuel  Guppy  have  used 
and  exercised  the  said  patent  invention  within  the  city  of  Bristol,  and  such  other 
places  within  thirty-five  miles  thereof  as  they  have  thought  fit,  [685]  and  they  have 
since  assigned  the  said  license  and  the  benefit  thereof  to  or  in  trust  for  a  company 
or  co-partnership,  consisting  of  more  than  twelve  persons,  who  are  now  using  and 
exercising  the  same,  and  have  duly  paid  the  rents  made  payable  by  virtue  of  the  said 
license. 

On  the  2nd  of  July,  1839,  the  said  twelve  patentees  or  persons  in  whom  the  said 
letters  patent  and  the  liberties  and  piivilei^es  thereof  were  so  vested  as  aforesaid,  gave 
and  granted  twelve  other  similar  exclusive  licenses  to  use  and  exercise  the  said  patent 
right  and  invention,  in  twelve  several  districts,  other  than  the  said  city  of  Bristol  and 
places  within  thirty-five  miles  thereof,  of  which  .said  twelve  licenses  eleven  were 
granted  severally  to  eleven  individuals,  (that  is  to  say,  each  to  one  distinct  person), 
and  the  twelfth  was  granted  to  a  certain  partnership,  consisting  of  thirteen  persons. 
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The  districts  covered  by  the  licenses  are  parts  of  England  only — they  do  nob 
comprise  the  whole  of  England. 

The  questions  for  the  opinion  of  this  Court  are : — 

1st.  Has  the  grant  of  the  said  first-mentioned  exclusive  license  to  the  said  Philip 
Protheroe  and  Samuel  Guppy,  invalidated  the  letters  patent  of  itself,  without  reference 
to  the  subsequent  facts  ] 

2nd.  Has  the  assignment  to  and  vesting  of  the  said  first-mentioned  license  in  the 
«aid  partnership  of  more  than  twelve  persons,  invalidated  the  letters  patent  of  itself, 
lid  without  reference  to  the  other  facts  stated? 

3rd.  Has  the  grant  of  the  said  twelve  last-mentioned  exclusive  licenses,  or  of  any 
and  which  of  them,  invalidated  the  said  letters  patent? 

4th.  If  the  third  question  should  be  answered  in  the  affirmative,  would  the  result 
be  the  same  if  the  last  of  the  twelve  licenses  had  been  granted  to  a  less  number  than 
twelve  persons  ? 

[686]  5th.  If  all  the  grantees  of  all  the  licenses  were  to  coalesce  and  become  jointly 
interested  in  such  licenses,  would  the  letters  patent  be  thereby  invalidated,  if  not 
otherwise  invalidated  ? 

6th.  Would  the  letters  patent,  if  not  otherwise  invalidated,  have  been  .so  if  the 
districts  covered  bv  the  licenses  had  included  the  whole  of  England,  Wales,  and 
Berwick-upon-Tweed  ? 

7th.  Would  they  have  been  so,  if  such  districts  had  included  the  whole  of  England, 
Wales,  Berwick-upon-Tweed,  and  the  colonies  1 

Roupell,  for  the  plaintifi's.  The  points  for  the  consideration  of  the  Court  are  in 
substance  two  only  :  1st,  whether  under  the  present  form  in  which  patents  are  granted, 
as  contrasted  with  the  form  in  use  before  the  year  1832,  an  exclusive  license  to  use  a 
patent  invention  can  or  cannot  be  legally  granted,  and  so  as  not  to  invalidate  the 
patent,  when  the  patent  itself  is  vested  in  twelve  persons.  2nd,  whether  an  exclusive 
license,  if  granted,  can  be  legally  assigned,  so  as  to  become  vested  in  more  than  twelve 
persons,  without  invalidating  the  patent.  He  was  proceeding  to  argue  these  points, 
when  he  was  stopped  by  the  Court,  who  called  upon 

Rotch,  for  the  defendants.  [Parke,  B.  Do  you  mean  to  contend  that  the  license 
is  to  be  considered  as  part  of  the  patent?  If  not,  how  can  it  invalidate  it?]  That 
has  been  considered  as  doubtful,  and  is  untouched  by  any  decision.  He  intimated 
that  the  parties  merely  wished  to  have  the  opinion  of  the  Court. 

The  Court  expressed  a  decided  opinion  that  an  exclusive  license  was  no  more  than 
a  common  license,  and  that  it  was  wholly  immaterial  to  the  validity  of  the  patent  in 
what  [687]  number  of  persons  a  license  was  vested,  whether  such  license  were  an 
exclusive  license  or  not ;  and  they  said  that  the  questions  must  all  be  answered  in  the 
negative,  except  the  ith,  which  required  no  answer,  not  having  arisen  before  the  Court. 

The  following  certificate  was  afterwards  sent : — 

"  We  have  heard  this  case  argued  by  counsel,  and  considered  the  same,  and  are 
of  opinion — 

"  1st.  That  the  grant  of  the  first-mentioned  exclusive  license  to  the  said  Philip 
Protheroe  and  Samuel  Gupp}'  did  not  invalidate  the  letters  patent. 

"2nd.  That  the  ;issignment  to  and  vesting  of  the  said  first-mentioned  license  in 
the  said  partnership  of  more  than  twelve  persons,  did  not  invalidate  the  letters  patent. 

"  3rd.  That  the  grant  of  the  said  twelve  last-mentioned  exclusive  licenses,  nor  of 
any  of  them,  did  not  invalidate  the  said  letters  patent. 

"  4th.  That  if  all  the  grantees  of  all  the  licenses  were  to  coalesce  and  become  jointly 
interested  in  such  licenses,  the  letters  patent  would  not  be  thereby  invalidated. 

".5th.  That  the  letters  patent  would  not  be  invalidated,  if  the  ilistricts  covered  by 
the  licenses  had  included  the  whole  of  England,  Wales,  and  Berwick-upon-Tweed. 

"6th.  That  they  would  not  have  been  so,  if  such  districts  had  included  the  whole 
of  England,  Wales,  Berwick-upon-Tweed,  and  the  Colonies. 

"Dated  this  20th  day  of  November,  1839." 

(Signed)         "  Abincjek.  "J.  Gukney. 

"J.Parke.        "K.  M.  Kolfe." 
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[688]    In  the  Exchequer  Chamber. 

[In  Error  from  the  Court  of  Exchequer.] 

EuTLAND  V.  Doe  d.  Wythe  and  Others.  Exch.  Chamber.  1839. — A  testator  by 
his  will  empowered  his  devisee  for  life  of  real  estate,  to  demise  and  lease  for  21 
years,  "  so  as  upon  such  lease  there  were  reserved  and  made  payable,  during  the 
continuance  thereof,  the  best  improved  yearly  rent  that  could  be  reasonably  had 
for  the  same,  without  taking  any  sum  or  sums  of  money  by  way  of  fine  or  income 
for  or  in  respect  of  such  lease  or  leases,  and  that  in  every  such  lease  there  should 
be  contained  a  clause  of  re-entry  for  non-payment  of  the  rent."  In  exercise  of 
this  power  a  lease  was  made  for  twenty-one  years,  to  hold  from  the  11th  of 
October,  1833,  at  the  yearly  rent  of  9031.,  payable  by  equal  half-yearly  payments, 
viz.  on  the  6th  of  April  and  the  Uth  of  October  in  every  year,  by  equal  portions, 
"except  the  last  half-year's  rent,  which  was  thereby  reserved  and  agreed  to  be 
paid  on  the  1st  of  August  next  before  the  deteimination  of  the  term  :" — Held, 
on  error,  that  this  lease  was  not  a  good  execution  of  the  power.— The  lease  con- 
tained a  proviso  for  re-entry,  if  the  rent  should  be  unpaid  for  forty-two  days  after 
it  became  due  : — Held,  that  this  period  was  not  unreasonable,  and  that  the  lease 
was  not  objectionable  on  that  ground. 

[S.  C.  9  L.  J.  Ex.  341.] 

A  writ  of  error  having  been  brought  on  the  judgment  of  the  Court  of  Exchequer 
in  this  ease,(«)  it  was  argued  in  Michaelmas  Vacation,  1838,  by 

Biggs  Andrews,  for  the  plaintiff  in  error.  The  judgment  of  the  Court  below  was 
erroneous  on  two  grounds  : — First,  the  reservation  of  the  last  half-year's  rent,  by 
making  it  payable  on  the  1st  of  August,  was  not  according  to  the  power,  but  contrarj'' 
to  it,  and  by  way  of  anticipation.  Secondly,  the  proviso  for  re-entry  in  case  the  rent 
should  be  in  arrear  for  so  long  a  period  as  forty-two  days,  was  an  unreasonable  pro- 
vision as  against  the  remainder-man.  First,  the  reservation  of  the  last  half-yeai''s 
rent  is  not  in  pursuance  of  the  power.  In  eonstiuing  the  power,  the  intention  of  the 
will  is  to  be  looked  to.  Now,  what  is  the  intention  and  efl'ect  of  this  will,  indepen- 
dently of  the  power?  It  is  clearly  to  give  to  Philip  Mallett  Case  an  estate  for  life, 
and  no  more  :  and  the  moment  the  tenant  for  life  died,  the  remainder-man  would 
(without  the  power)  come  into  the  immediate  substantial  [689]  enjoyment  of  the 
estate.  Then  does  the  power  enlarge  the  estate  of  the  tenant  for  life  in  point  of 
enjoyment  1  It  is  submitted  that  it  does  not,  and  was  not  so  intended  ;  and  then, 
inasmuch  as  this  lease  would  in  its  operation  have  the  effect  of  enlarging  the  interest 
of  the  tenant  for  life,  it  is  an  excessive  execution  of  the  power,  and  is  therefore  void. 
The  object  of  the  power  was  only  to  enable  the  tenant  for  life  to  grant  a  lease  for  a 
certain  time,  not  defeasible  on  his  death.  It  was  not  intended  to  enlarge  his  estate, 
but  to  give  him  the  best  enjoyment  of  the  property  during  his  life,  by  the  receipt  of 
the  rents  and  profits;  and  from  the  moment  of  the  death  of  the  tenant  for  life,  it  fell 
to  the  use  and  enjoyment  of  the  remainder-man.  The  estate  was  never  intended  to 
be  barren  to  the  remainder-man,  even  for  a  single  day  after  the  death  of  the  tenant 
for  life.  The  power  was  given  to  enable  the  tenant  for  life  to  lease  for  a  fixed  time, 
so  as  not  to  injure  the  remainder-man.  Kow  this  lease  is  a  violation  of  that  power. 
If  the  tenant  for  life  died  on  the  2nd  of  August,  the  remainder-man  ought  to  have  the 
estate  immediately,  whereas,  according  to  this  lease,  he  cannot  have  it  till  the  11th  of 
October.  The  judgment  of  the  Court  below  appears  to  have  gone  partly  upon  the 
improbability  of  the  tenant  for  life  dying  the  day  after  the  last  half-year's  rent 
became  due  ;  but  that  is  not  a  legal  ground  on  which  to  form  a  decision.  [Loid 
Denman,  C.  J.  Is  there  any  instance  of  a  rent  being  held  to  be  properly  reserved 
where  it  was  made  payable  on  the  fii'st  day  of  a  term  J]  There  is  not :  on  the  contrary. 
Doe  d.  Harries  v.  Morae  (2  C.  &  M.  2-17)  and  Doe  v.  Giffard  (.5  B.  &  Aid.  371)  ai-e 
authorities  to  shew  that  such  a  reservation  would  make  the  lease  void.  In  the  latter 
case  the  lease  was  dated  September  the  14rth,  and  the  premises  were  demised  for 
twenty-one  years  from  the  daj'  of  the  date  of  the  lease,  the  rent  being  made  payable 

(a)  See  the  report  in  the  court  below,  2  M.  &  W.  661,  where  the  case  is  set  out 
at  length. 


5M.  &W.  690.  RUTLAND   V.  DOE  293 

[690]  on  the  29th  of  September  and  the  25th  of  March ;  the  first  payment  to  be 
made  on  the  25th  of  March  then  next.  It  was  objected  that,  inasmuch  as  the  term 
would  expire  on  the  14th  of  September,  there  would  be  no  rent  payable  under  the 
lease  from  the  25th  of  March  preceding  the  expiration  of  the  term ;  and  on  that 
ground  Lord  Ellenborough  was  of  opinion  that  the  lease  was  void.  So  here,  there  is 
no  rent  payable  after  the  1st  of  August,  and  the  term  would  not  expire  until  the 
11th  of  October ;  therefore  there  would  be  a  portion  of  the  year  during  which  no  rent 
would  be  payable,  and  during  which  the  remainder-man  could  make  nothing  of  the 
estate.  In  Doe  v.  Morse,  the  power  to  lease  was,  so  as  there  should  be  reserved  and 
made  payable  during  the  continuance  of  such  lease  or  leases,  by  half-yearly  payments, 
the  best  and  most  improved  yearly  rents.  There  it  was  held,  that  a  lease  dated  the 
11  th  of  January,  reserving  rent  payable  on  the  1st  of  May  and  the  29th  of  September, 
the  first  payment  to  be  made  on  the  1st  of  May,  was  not  a  due  execution  of  the 
power,  and  was  therefore  void.  Lord  Lyndhurst,  C.  B.,  says,  "  By  the  terms  of  the 
power  the  tenant  for  life  had  a  right  to  grant  the  leases,  reserving  rent  payable  half- 
yearly  ;  and  in  this  case  the  lessor  granted  a  lease  by  which  he  reserved  the  rent 
payable,  not  half-yearly,  but  at  intervals  very  distinguishable  from  half-yearly  reserva- 
tions. It  has  been  said  that  it  is  impossible  to  divide  the  year  into  proper  half-yearly 
days  of  pa\'ment,  and  therefore  that  the  power  must  be  construed  to  mean  the  usual 
half-yearlj'  days  of  payment.  I  admit,  if  it  had  been  shewn  that  the  days  of  payment 
in  the  lease  were  the  usual  corresponding  half-yearly  days  of  payment,  the  Court 
would  so  construe  the  power  as  to  hold  that  a  reservation  on  those  days  would  be 
within  it :  but  there  is  nothing  to  shew  that."  Bayley,  J.,  says,  "  According  to  the 
terms  of  the  power,  the  part}'  is  to  reserve  the  best  yearl}'  rent.  That  cannot  be  con- 
sidered the  best  reserved  yearly  rent  [691]  within  the  meaning  of  this  power,  which 
is  not  reserved  payable  at  the  conclusion  of  the  year."  ...  "  It  is  plain,  that  the 
power  ought  not  to  be  so  executed  as  to  reserve  an  unfair  advantage  to  the  tenant  for 
life,  to  the  prejudice  of  the  remainder-man."  And  speaking  of  the  lease  in  that  case, 
he  observes,  "  the  tenant  for  life  might  obtain  a  year's  rent  for  less  than  a  year's 
occupation."  Bolland,  B.,  also  says,  "  Had  the  lessor  been  dealing  with  property  of 
his  own,  he  might  have  reserved  the  rent  at  any  period  of  the  year  :  but  he  has 
other  interests  to  observe,  and  he  was  bound  not  to  put  those  of  the  remainder-man  or 
reversioner  in  jeopardy." 

The  power  is  introduced  to  enable  the  tenant  for  life  to  make  the  full  benefit  of 
his  own  interest,  but  not  for  a  day  beyond  his  own  life  ;  and  if  the  effect  of  the  lease 
is  to  derive  a  benefit  beyond  his  own  life,  it  is  an  injury  to  the  remainder-man — it  is 
not  a  good  execution  of  the  power,  and  therefore  void  ;  and  it  is  equally  so,  if  such 
may  be  the  ettect  of  it,  for  any  portion  of  time,  however  small.  Secondly,  as  to  the 
proviso  for  re-entry  in  case  the  rent  should  be  unpaid  for  forty-two  days.  That  is  an 
unreasonable  time.  [Lord  Denman,  C.  J.  Can  the  question  of  reasonableness  be  a 
question  of  law  ]  It  must  depcTid  upon  a  great  number  of  facts,  the  condition  and 
state  of  the  parties,  and  many  other  things.]  If  so,  the  proper  way  would  be  for  the 
Court  to  grant  a  venire  de  novo,  and  to  have  it  found  by  the  jury  whether  the  time 
was  reasonable  or  not.  But  the  point  was  decided  in  the  Court  below.  Suppose  the 
lease  had  contained  the  word.s  "reasonable  time,"  instead  of  ''fortv-two  days,"  what 
construction  would  the  Court  put  upon  it !  Would  they  hold  this  to  be  a  reasonable 
time  ]  The  object  of  these  powers  of  re-entry  is,  that  if  the  rent  be  not  paid  within 
the  time  specified,  the  lessor  may  obtain  possession  of  the  premises,  and  make  them 
available  by  letting  them  again.  In  Smith  v.  [692]  Doe  d.  Earl  of  Jersey  (7  Price,  281 ; 
3  Bligh,  280  :  2  B.  &  B.  476  ;  3  Moore,  339),  fifteen  days  appears  to  have  been  held 
to  be  a  usual  time  ;  but  the  time  here  mentioned  was  quite  unreasonable. 

Maule,  for  the  defendant.  This  power  was  well  executed,  and  the  judgment  of 
the  Court  below  was  right.  The  case  has  been  argued  on  the  other  side,  as  if  the 
question  was,  whether  the  mode  in  which  the  power  has  been  executed  was  the  most 
beneficial  to  the  remainder-man ;  but  that  is  not  the  question,  at  least  not  the  only 
question.  The  real  question  is,  whether  the  power  has  been  pursued.  The  estate 
here  granted,  coupling  the  power  with  the  devise,  is  in  reality  a  sort  of  estate  tail. 
The  view  with  which  the  question  should  be  looked  at,  to  form  a  right  construction 
of  an  ambiguous  power,  is  to  see  what  was  the  intention  of  the  party  creating  the 
power.  His  intention  here  was  to  benefit  the  holder  of  the  life  estate.  The  rent, 
which  in  the  power  is  called  a  yearly  rent,  may  be  reserved  payable  half-yearly  : 
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Smith  V.  Doe  d.  Earl  of  Jersey.  The  yearly  rent  within  the  meaning  of  this  power  is  a 
rent  payable  within  the  year:  Lord  Tankerville  v.  Wingfield  (2  Erod.  &  B.  498,  n.). 
Where  the  terms  of  the  power  have  been  literally  complied  with,  it  never  has  been 
held  that  the  lease  was  void.  If  the  conditions  which  it  was  thought  fit  to  impose 
have  been  performed,  then  the  lease  will  be  sustained.  The  Court  will  not  go  beyond 
the  literal  fulfilment  of  the  conditions.  On  the  other  hand,  even  where  the  literal  con- 
ditions have  been  violated,  unless  the  remainder-man  has  been  substantially  injured,  the 
Court  will  look  to  the  intent  of  the  party  creating  the  power,  and  will  endeavour  to 
uphold  the  lease.  The  language  of  Bayley,  B.,  in  Doe  v.  Morse,  has  been  too  closely 
scanned.  The  scope  of  his  judgment  is  put  forward  as  an  answer  to  the  argument, 
that  the  substance  of  the  power  had  been  [693]  complied  with,  although  the  form  had 
not.  The  words  of  his  judgment  must  be  applied  to  that  argument.  In  Doe  v. 
Giffard,  the  rent  was  made  payable  by  two  half-yearly  payments,  but  it  was  only  to 
be  paid  for  twenty  years  and  a  half ;  it  amounted  to  a  forgiving  or  condonation  of 
rent  for  the  first  half-year  :  it  was  never  to  be  paid  at  all.  Then,  assuming  this  to  be 
the  correct  principle,  are  the  terms  of  the  power  violated  1  It  requires  "  the  best 
improved  yearly  rent"  to  be  reserved.  Now  here  the  best  rent  is  reserved  either 
yearly  or  duiing  the  year.  There  is  a  distinction  between  a  yearly  rent  and  a  rent 
payable  yearly.  A  yearly  rent  is  a  rent  for  a  year,  but  payable  at  any  time  in  the 
year.  The  parties  might  certainly  have  reserved  the  rent  in  this  case  half-yearly  or 
quarterly  :  nothing  is  said  as  to  the  time  at  which  the  rent  shall  be  payable.  It  is  a 
rent  for  a  j'ear,  payable  within  a  year  ;  and  the  terms  of  the  power  are  literally 
complied  with.  In  the  last  year  the  rent  is  payable  on  the  1st  of  August,  which  is 
beneficial  for  the  remainder-man.  Suppose  an  assignment  of  the  lease  to  have  taken 
place,  and  the  rent  to  have  been  made  payable  on  the  last  day  of  the  j'ear,  the  assignee 
might  clear  every  thing  oft"  the  premises  the  day  before,  and  the  remainder-man  would 
be  altogether  ousted  of  his  remedy  by  distress.  Then  it  is  said  that  the  greater  or  less 
probability  of  the  tenant  for  life  dying  after  the  day  on  which  the  last  half-year's  rent 
was  leserved,  and  before  the  expiration  of  the  term,  cannot  be  made  use  of  as  a  legal 
argument;  but  in  a  case  of  doubtful  constiuction,  such  an  argument  maj^  properl}'  be 
resorted  to.  Here  the  construction  is  doubtful,  and  the  power  is  ambiguous.  [Colt- 
man,  J.  Do  you  go  the  length  of  saying  that  a  reservation  of  rent  on  the  first  day  of 
the  term  would  be  good  ?]  Undoubtedly,  unless  there  were  fraud  ;  but  it  is  not 
necessary  to  go  to  that  extent  in  the  present  case.  [Lord  Denman,  C.  J.  Here  there 
is  a  clear  reason  for  this  reservation  of  rent  on  the  first  of  August,  in  the  last  [694] 
year  of  the  term,  provided  it  be  legal.]  Certainly.  It  is  submitted  that  both  the 
intent  and  meaning,  and  the  words,  of  this  power  have  been  complied  with,  and  that 
this  reservation  of  rent  would  be  no  injury,  but  rather  a  benefit  to  the  remainder-man. 

Then  as  to  the  clause  of  re-entry,  in  case  the  rent  should  be  unpaid  for  forty-two 
days — that  is  a  reasonable  time.  In  Janes  v.  Verney  (Willes,  169),  there  was  a  similar 
clause  of  re-entry  for  non-payment  of  the  rent,  and,  as  observed  in  Sugden  on  Powers 
(4th  ed.  635),  "no  objection  appears  to  have  been  made  on  that  ground,  although  the 
case  was  much  considered  ; "  and  Sir  E.  Sugden  adds,  "  Indeed,  if  such  an  objection 
were  to  prevail,  it  would  invalidate  nine-tenths  of  all  the  leases  in  the  kingdom  granted 
under  powers."  [Lord  Denman,  C.  J.  We  think  you  need  not  trouble  yourself  on 
this  point.] 

Andrews,  in  reply.  The  reservation  of  rent  in  this  lease  was  not  a  compliance 
with  the  power,  because  there  is  an  event  which  may  happen,  in  which  the  remainder- 
man would  not  get  the  rent  which  he  ought  to  have.  If  the  tenant  for  life  died  on 
the  2nd  of  August,  and  there  were  no  lease,  the  remainder-man  would  enter  and  take 
possession  of  the  estate,  and  get  into  the  immediate  receipt  of  the  rents  and  profits. 
Now  is  the  remainder-man  to  be  in  a  worse  situation  because  a  lease  has  been  granted  ? 
If  such  an  event  had  happened  under  the  present  lease,  he  would  be  kept  out  of 
possession,  and  out  of  the  receipt  of  rent,  for  a  period  of  ten  weeks  :  and  the  tenant 
for  life  would  get  more  than  his  estate  for  life.  [Lord  Denman,  C.  J.  Suppose  the 
last  half-year's  rent  were  made  payable  on  the  9th  of  October?]  It  would  clearly  be 
a  bad  reservation.  According  to  the  words  of  the  power  the  rent  is  to  be  payable 
during  the  continuance  of  the  lease  ;  but  according  to  the  argument  on  the  other  [695] 
side,  there  is  to  be  a  period  when  the  rent  is  not  to  be  payable,  which  absolutely 
contradicts  the  terms  of  the  power. 

Cur.  adv.  vult. 


II 
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The  judgment  of  the  Court  was  now  delivered  by 

Tin  HAL,  C.  J.  The  plaintiff'  in  error  seeks  to  recover  certain  premises  which 
h.ave  come  to  him  as  remainderman  under  a  will,  and  grounds  his  right  on  two 
objections  to  a  lease  granted  by  the  tenant  for  life,  by  virtue  of  a  power  given  to  him 
in  the  will.  The  former  objection  we  pass  over,  being  satisfied  that  it  is  untenable, 
viz.  the  interval  to  which  the  power  of  distress  is  limited,  after  non-payment  of  the 
stipulated  rent. 

The  other  objection  is  founded  on  the  mode  of  reserving  the  last  half-year's  rent. 
The  power  and  the  lease  are  set  forth  in  the  report  of  the  case  in  2  Meeson  Si  Welsby's 
Reports,  661  ;  the  former  requiring,  that  upon  every  such  lease  there  be  reserved  and 
made  payable  during  the  continuance  thereof  the  best  improved  yearly  rent,  without 
taking  any  sum  of  money  by  way  of  fine  or  income  for  or  in  respect  of  such  lease  ; 
the  latter  reserving  the  rent  on  the  6th  of  April  and  the  11th  of  October  in  every 
year,  with  the  exception  of  that  for  the  last  half-year,  which  is  made  payable,  not 
on  the  11th  of  October,  the  concluding  day  of  the  half-year,  and  of  the  lease, 
but  on  the  1st  of  August  preceding,  with  power  of  distraining  for  it  if  unpaid  at 
that  time. 

We  do  not  think  that  the  money  thus  agreed  to  be  paiil  in  advance  can  be  properly 
called  a  fine  or  income  ;  but  whether  it  does  not  cause  a  part  of  the  term  to  be  exempt 
from  rent,  so  that  the  rent  cannot  be  said  to  be  made  payable  during  the  continuance 
of  the  lease  is  a  much  graver  question. 

The  only  case  in  which  such  a  mode  of  reserving  the  [696]  rent  has  been  held 
good,  is  that  of  Ishtrwood  v.  Oldknow  (3  M.  &  Selvv.  .393) :  but  the  circumstances  of 
that  case  are  peculiar ;  they  were  brought  forward  by  Lord  Ellenborough,  and  are 
fully  explained  as  distinguishing  that  case  from  Doe  d.  Harris  v.  Moise  (2  Cr.  &  M.  274), 
by  Lord  Lyndhurst. 

Doe  V.  IVilson  (5  Barn.  &  Aid.  381),  and  Doe  v.  Gijfard,  referred  to  in  the  argument 
of  that  case,  are  quite  in  the  opposite  direction  ;  and,  from  the  cases  which  are  collected 
in  the  17th  chapter  of  Sir  E.  Sugden's  work  on  Powers,  sec.  6,  the  conclusion  to  be 
drawn  appears  to  be,  that  the  re\'ersioner's  interest  is  to  be  taken  as  much  care  of  as 
that  of  the  tenant  for  life  ;  that  a  lease  under  a  similar  power,  which  fails  so  to  protect 
him,  is  void ;  and  that  the  rent  must  be  reserved  payable  during  the  continuance  of 
the  term. 

The  case  which  was  much  relied  on  for  the  plaintiff,  that  of  Doe  d.  Harris  v.  Morse, 
appeals  to  be  directly  in  point— at  least,  if  there  is  any  distinction  in  principle  between 
that  case  and  the  present,  it  is  difficult  to  discover  it.  The  power  was  substantially 
the  same.  The  lease  in  that  case  reserved  the  rent  in  equal  moieties  on  the  1st  of 
May  and  the  29th  of  September,  "intervals  (Lord  Lyndhurst  said)  very  distinguishable 
from  half-yearly  reservations,"  adding,  that  "the  power  in  that  respect  was  not 
executed  according  to  the  terms  of  the  settlement."  "  The  tenant  for  life  (observed 
Mr.  Baron  Bayley,  who  entered  more  fully  into  the  reasons)  might  thereby  obtain  a 
year's  rent  for  less  than  a  year's  occupation."  It  cannot  be  denied,  that  the  same  thing 
may  happen  in  the  present  case  in  the  last  year;  and  the  amount  of  loss  to  be 
hazaicled,  and  the  degree  of  deviation  from  the  power,  cannot  be  allowed  to  make  any 
diflTerence. 

The  observation  of  Mr.  Baron  Bayley,  that  the  power  had  not  in  that  case  been 
substantially  and  honestly  exercised,  does  not  appear  to  infer  his  opinion  to  have  been 
[697]  that  the  duty  of  the  Court  is  to  inquire  in  each  case  whether,  though  the  power 
had  been  in  fact  exceeded,  there  may  not  still  have  been  a  substantial  compliance,  or 
an  honest  disposition  to  comply  therewith.  This  would  throw  on  the  Court  a  most 
inconvenient  burden,  and,  by  referring  the  (juestion  to  an  unsatisfactory  test,  would 
at  least  tend  to  multiply  litigation,  while  it  might  tempt  fraudulent  tenants  for  life  to 
substitute,  for  a  strict  compliance  with  the  power,  such  stipulations  .-is  may  apjjcar  to 
them  likely  to  be  deemed  equivalent  in  case  of  legal  proceedings.  The  giver  of  the 
property  has  as  much  right  to  impose  conditions  on  his  gift — such,  for  instance,  as 
restrictions  on  the  powci-  of  leasing,  which  he  attaches  to  an  estate  for  life — as  to  select 
the  object  of  his  bounty  ;  and  there  can  be  no  real  difficulty  in  submitting  to  them, 
where  parties  mean  to  act  right. 

It  was  observed  by  Mr.  l:!aron  Parke,  during  the  argument  of  the  present  case, 
that  the  great  inconvenience  of  not  being  able  to  distrain  for  the  last  half-year's  rent 
during  the  term,  had  probably  escaped  the  attention  of  Mr.  Baron  Bayley  in  the 
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case  referred  to.  It  might  have  been  answered,  that  this  inconvenience  cannot  be 
removed,  without  the  risk  of  placing  in  the  discretion  and  power  of  the  tenant  for  life 
a  considerable  sum  of  money,  which  properly  belongs  to  the  reversioner.  And  it  was 
observed  by  the  learned  counsel,  that  it  would  follow  from  the  doctrine  contended 
for,  that  rent  might  be  reserved  beforehand  ;  and  we  think  there  is  very  great  weight 
in  this  answer. 

It  was  also  observed,  in  the  giving  of  the  judgment  of  the  Court  below,  that  the 
mode  of  reserving  the  rent  "  can  only  be  detrimental  to  the  remainder-man,  on  the 
supposition  of  the  tenant  for  life  dying  after  the  day  on  which  the  half-year's  rent  is 
reserved,  and  before  the  expiration  of  the  term,  a  supposition  ver\^  highly  improbable." 

But  it  appears  to  us  that  the  securities  provided  against  that  danger,  however 
remote,  are  binding  on  those  who  [698]  accept  the  property  subject  to  them.  A 
similar  observation  would  have  been  true  in  Doe  v.  Morse,  and  in  most  other  cases 
connected  with  the  subject ;  but  the  same  answer  is  applicable.  There  is  no  difficulty 
in  making  leases  to  correspond  in  all  respects  with  the  leasing  power ;  but  to  sanction 
any  departure  from  it,  is  to  defeat  the  settlor's  intention  in  each  particular  case,  and 
encourage  laxity,  if  not  contrivance,  in  all. 

For  these  reasons,  we  think  the  judgment  of  the  Court  below  must  be  reversed. 

Judgment  reversed. 


Chanter  v.  Leese  and  Others.  [In  Error  from  the  Court  of  Exchequer.] 
Exch.  Chamber.  1839. — By  agreement,  not  under  seal,  between  the  plaintifT 
and  A.,  B.,  and  C,  of  the  one  part,  and  the  defendants  of  the  other  part, 
reciting  that  the  plaintiff'  had  obtained  a  patent  for  an  improvement  in  fur- 
naces, and  was  solely  interested  in  another  patent  invention  :  that  the  plaintiff 
and  A.  had  obtained  a  patent  for  another  invention,  the  plaintifT  and  B.,  for 
another,  and  the  plaintiff  and  C,  for  another;  it  was  agreed  between  the  said 
parties,  that,  for  the  considerations  therein  mentioned,  it  should  be  lawful  for  the 
defendants  exclusively  to  use,  manufacture,  and  sell  any  or  all  of  the  said  patent 
inventions,  within  certain  limits,  during  the  continuance  of  the  several  patents, 
on  certain  terms  :  viz.  that  an  ottice  and  warehouse  should  be  prepared  for  the 
sale  of  articles  connected  with  the  inventions,  and  that  books  of  account  of  the 
sale  of  each  of  the  inventions  should  be  kept  there  by  the  defendants,  and  be 
open  at  all  times  to  the  inspection  of  the  parties  thereto,  of  the  first  part ;  and 
the  defendants  should  pay  to  the  plaintifl'  4001.  a  year,  as  a  consideration  for  the 
license  for  the  sale,  &c.,  of  all  the  aforesaid  patents,  and  that  such  sum  should  be 
charged  as  a  payment  by  the  defendants  in  their  books  of  account ;  that  they 
should  pay  A.  a  certain  rateable  sum  on  all  machines  used,  &c.,  on  his  patent 
principle ;  that  they  should  also  pay  the  plaintiff  a  moiety  of  the  net  profit  to 
arise  from  all  the  said  inventions,  (except  those  in  which  B.  &  C,  were  interested) ; 
to  the  plaintiff  and  B.  two-thirds  of  the  net  jji'otits  to  arise  from  theirs;  and  it 
was  agreed  that  either  of  the  parties  might  determine  the  agreement  at  the  end 
of  five,  seven,  or  ten  years.  In  an  action  on  this  agreement,  by  the  plaintiff 
alone,  to  recover  a  half-yearly  payment  of  the  4001.,  the  defendants  set  out  the 
plaintiff's  patent  for  the  improvement  in  furnaces,  and  pleaded  that  it  was  not 
at  the  time  of  the  grant  a  new  invention  as  to  the  public  use  thereof  in  England, 
whereby  the  grant  was  void,  which  the  plaintiff  at  the  time  of  the  making  the 
agreement  well  knew : — Held,  that  the  declaration  was  bad  on  the  ground  of 
variance,  inasmuch  as  it  stated  the  agreement  to  be  made  between  the  plaintiff 
and  the  defendants,  whereas  there  were  other  parties  to  it  of  the  first  part  besides 
the  plaintiff,  from  whom  the  consideration  for  the  defendant's  promise  moved  as 
well  as  from  the  plaintiff. — Held,  also,  that  the  plea  was  a  bar  to  the  action. — 
Semble,  that  the  action  ought  to  have  been  jointly  brought  by  all  the  parties  to 
the  agreement  of  the  first  part. 

[S.  C.  9  L.  J.  Ex.  327  :  in  Court  below,  4  M.  &  W.  295  ;  150  E.  R.  1440  (with  note).] 

This  case  having  been  brought  by  writ  of  error  into  the  Exchequer  Chamber,  was 
there  argued  in  the  Vacation  [699]  after  Hilary  Term,  1839,  by  the  Attorney-General 
for  the  plaintiff,  and  by  Cowling  for  the  defendants ;  but  the  arguments,  which  were 
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in  substance  the  same  as  in  the  Court  below,  are  so  full}'  adverted  to  in  the  judgment, 
that  it  has  been  thought  unnecessary  to  detail  them  at  length. 

The  Court  took  time  to  consider,  and  the  judgment  was  now  delivered  by 

TiNDAL,  C.  J.  The  declaration  in  this  case  states  an  agreement  between  the 
plaintitl  of  the  one  part,  and  the  defendants  of  the  other  part.  The  first  plea  is  non 
assumpserunt.  At  the  trial  an  agreement  was  given  in  evidence,  which  was  made 
between  the  plaintifl' and  others  of  the  one  part,  and  the  defendants  of  the  other  part. 
The  execution  of  the  agreement  by  the  defendants  was  proved,  but  the  learned  Judge 
was  of  opinion  that  the  variance  was  fatal ;  on  which  the  counsel  for  the  plaintiff 
applied  to  amend,  by  inserting  the  n.imes  of  the  other  parties  to  the  agreement.  The 
learned  Judge  refused  to  amend,  and  directed  the  jurv  to  find  a  verdict  for  the 
defendants,  but  at  the  same  time  to  find  that  the  defendants  executed  the  agreement 
produced,  which  was  set  out  on  the  postea.  The  Court  of  Exchequer,  upon  argument, 
held  that  the  variance  was  material,  and  gave  judgment  for  the  defendants,  according 
to  the  \ery  right,  under  the  2-lth  section  of  3  &  4  \V.  4,  e.  42  ;  upon  which  judgment 
a  writ  of  error  has  been  brought  and  argued.  The  judgment  is,  in  the  present  case, 
in  support  of  the  verdict,  but  if  it  had  been  otherwise,  no  doubt  can  be  entertained 
but  that  a  Court  of  Error  can  review  the  judgment,  the  verdict  being  in  the  nature 
of  a  special  verdict. 

We  are,  however,  of  opinion,  that  the  verdict  and  judgment  are  both  right.  The 
agreement  shews  distinctlv,  that  the  consideration  for  the  defendants'  promise  moved 
not  [700]  from  the  plaintifl  alone,  but  from  the  plaintiff'  and  the  other  parties  who 
joined  with  him.  It  was  therefore  most  material  that  the  names  of  all  the  contract- 
ing parties  should  appear  on  the  record  :  not  only  with  a  view  to  the  defence  which 
might  be  pleaded,  but  also  to  the  evidence  which  might  be  adduced.  It  may  easily 
be  conceived  that  evidence  might  be  admissible  against  joint  contractors,  which  would 
not  be  admissible  against  the  piesent  plaintift'  alone;  and  in  many  other  respects  it 
may  have  been  most  material  that  the  agreement  should  have  been  stated  as  it  reallv 
was.  On  this  ground,  therefore,  we  think  that  the  judgment  for  the  defendants  on 
that  part  of  the  record  must  be  affirmed.  It  is  not  necessary  to  determine  whether, 
if  the  agreement  had  been  truly  set  out  in  the  declaration,  the  plaintiff  could  have 
sued  upon  it  alone  ;  but  we  should  have  felt  no  doubt  upon  that  point,  if  that  question 
had  been  directly  raised. 

Upon  the  demurrer,  two  questions  arose  :  first,  whether  it  was  necessarj'  for  the 
plaintiff  to  aver  that  the  defendants  had  enjoyed  the  use  of  the  patents  under  the 
agreement;  and,  secondly,  whether  the  plea  shewing  that  one  of  the  patents  was 
void,  was  a  sufficient  answer  to  the  action. 

We  do  not  think  it  necessary  to  determine  the  first  question,  inasmuch  as  we  are 
of  opinion  in  favour  of  the  defendants  upon  the  second. 

'1  here  is  no  assignment  of  the  patents  by  deed  in  this  case;  no  interest  in  thera 
passed  to  the  defendants,  but  the  whole  matter  rests  in  contract.  The  defendant  is 
not  in  a  situation  with  respect  to  the  plaintiff  similar  to  that  of  a  tenant  towards  his 
landlord,  and  is  in  no  way  estopped  from  shewing  any  failure  of  the  consideration  for 
his  promise  to  pa}'  the  annuity  to  the  plaintiff,  which  may  be  sufficient  to  bar  the 
plaintiff  of  his  action.  It  is  admitted  by  the  demurrer  that  a  partial  failure  of  the 
consideiation  has  taken  place,  namely,  that  one  of  the  six  patents  is  [701]  void.  The 
learned  counsel  for  the  plaintiff  argued  that,  as  no  fraud  is  alleged,  the  defendant  may 
have  known  that  it  was  so  void,  and  yet  have  entered  into  the  agreement.  We  dissent, 
however,  altogether  from  this  reasoning.  The  patent  being  void,  no  benefit  in  respect 
of  it  could  accrue  to  the  defendants ;  and  we  think  we  are  not  to  presume  that  any 
such  improvident  bargain  took  place.  But  it  was  further  contended,  that  it  must  be 
taken  on  these  pleadings  that  the  other  five  are  good,  and  also  that  the  defendants 
have  enjoyed  the  use  of  them,  and  consequently  that  they  are  bound  to  perform  their 
part  of  the  agreement  by  paying  the  annuity,  and  must  bring  a  cross  action  for 
damages  in  respect  of  the  one  void  patent.  This  reasoning  would  undoubtedly  apply, 
if  the  consideration  had  been  divisible,  and  the  money  payable  by  the  defendants  had 
been  apportioned  by  the  contract  to  the  difierent  parts  of  the  consideration  ;  in  which 
case  the  principles  laid  down  in  Boone  v.  Ei/re  (1  H.  Bl.  273,  note ;  2  W.  Bl.  1312),  and 
other  authorities  of  that  class,  would  have  governed  the  present  decision.  But  here  it 
is  plain,  that  the  enjoyment  of  all  the  six  patents  is  the  consideration  for  every  part  of 
the  defendant's  promise,  and  that  the  annuity  to  be  paid  is  neither  apportioned  by  the 
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contract,  nor  capable  of  being  apportioned  by  a  jury.  And  this  is  apparent  by  reading 
the  agreement  itself  as  stated  in  the  declaration,  in  which  the  six  patents  are  so  closely 
connected  with  each  other,  that  the  benefit  expected  by  the  defendants  under  the 
agreement  is  obviously  to  result  from  the  use  of  all  of  them  jointly,  in  such  manner 
as  the  defendants  may  think  fit,  and  the  inability  to  use  any  one  would  manifestly 
endanger  great  part,  if  not  the  whole,  of  that  benefit.  All  the  patents  but  one  are 
admitted  by  the  pleadings  to  be  valid,  but  there  is  no  admission  that  they  have  been  i 

enjoyed  by  the  defendants,  no  averment  to  that  effect  being  introduced  into  the 
declara-[702]-tion.       We  see,   therefore,   that    the  consideration    is  entire,   and    the  i 

payment  agreed  to  be  made  by  the  defendants  is  entire,  and  we  see  also  a  failure  of 
the  consideration,  which  being  entire,  by  failing  partially,  fails  entirely  ;  and  it  follows 
that  no  action  can  be  maintained  for  the  money.  Even  if  it  had  appeared  affirmatively 
that  the  other  five  patents  had  been  enjoyed,  we  are  of  opinion  that  no  action  could 
be  maintained  on  the  agreement  for  the  annuity,  whatever  question  might  be  raised 
in  some  other  form  as  to  some  right  of  compensation  for  such  enjoyment.  Upon 
the  whole,  we  are  of  opinion  that  the  judgment  of  the  Court  of  Exchequer  must  be 
affirmed. 

Judgment  affirmed. 

Note  to  the  Case  of  Simpson  v.  Nichols,  3  M.  &  W.  244. 

The  Reporters  have  been  informed  that  they  were  under  a  misconception  in 
attributing  to  Baron  Parke,  in  his  judgment  in  the  above  case,  the  expression  of  an 
opinion  that  the  case  of  JFUliams  v.  Paul,  6  Bing.  653,  "  might  perhaps  be  supported  " 
on  the  ground  "  that  though  the  contract  was  illegal,  being  made  on  a  Sunday,  the 
property  in  the  goods  passed,  although  no  action  could  be  maintained  for  them."  His 
Lordship's  argument  was,  that  although  the  contract  was  void,  as  being  made  on  a 
Sunday,  yet  as  the  property  in  the  goods  passed  by  delivery,  the  promise  made  on 
the  following  day  to  pay  for  them  could  not  constitute  any  new  consideration ;  and 
therefore  he  doubted  whether  the  case  of  JFUliams  v.  Paul  could  be  supported  in  law. 
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[1]     Reports  of  Cases  Argued  and  Determined  in  the  Coukts  of 
Exchequer  and  Exchequer  Chamber,  Hilary  Term,  3  Victori.€. 

Regul^  Generales.     Hilary  Terra,  3  Vict.  1840. 

It  is  ordered,  That  every  person  who  shall  intend  to  apply  for  admission  as  an 
attorney  of  this  Court,  and  who  shall  not  have  been  admitted  an  attorney  and  solicitor 
of  any  other  Court,  shall,  (in  addition  to  the  notices  to  be  given  to  the  Examiners, 
Masters,  &c.,  as  lequired  by  a  rule  of  Hilary  Term,  6  Will,  i,  1836,  read  in  all  the 
Courts),  for  the  space  of  one  full  term  previous  to  the  term  in  which  he  shall  apply 
to  be  admitted,  cause  his  name  and  place  or  places  of  abode  for  the  last  preceding 
twelve  months,  and  also  the  name  or  names  and  place  or  places  of  abode  of  the  attorney 
or  attornies  to  whom  he  shall  have  been  articled,  [2]  written  in  legible  characters,  to 
be  affixed  in  the  Exchequer  Office  of  Pleas,  in  such  place  as  puljlic  notices  are  usually 
fixed  ;  and  also  enter  or  cause  to  be  entered,  in  two  books  to  be  kept  for  the  purpose, 
one  at  the  Chambers  of  the  Lord  Chief  Baron,  and  the  other  at  the  Chambers  of  the 
other  Barons  of  this  Court,  his  name  and  place  and  places  of  abode  for  the  last 
preceding  twelve  months,  and  also  the  name  or  names  and  place  or  places  of  abode 
of  the  attorney  or  attornies  to  whom  he  shall  have  been  articled. 

AbINGER.  J.  GURNEY. 

J.  Parke.  R.  M.  Rolfe. 

E.  H.  Alderson. 

[Pp.  2  to  8  contain  Regula  Generales  and  Forms  of  Writs.] 

[9]  Stapleton  v.  .John  Noweli,  and  Jonathan  Nowell.  Exch.  of  Pleas.  1840. 
— A  plea  of  payment  into  court,  by  two  defendants,  pleaded  to  one  or  more 
indebitatus  counts,  admits  only  that  the  plaintitt'  has  a  cause  of  action  on  one  or 
more  of  the  contracts  declared  on,  to  the  amount  of  the  sum  paid  in  ;  and  docs 
not  admit  the  defendants'  joint  liability  to  any  greater  amount,  although  the 
plaintiff  gives  evidence  aliunde  to  fix  one  of  the  defendants  with  liability  to  a 
greater  amount. 

[S.  C.  8  Dowl.  P.  C.  19G  ;  9  L.  J.  Ex.  32  ;  4  Jur.  90.     Approved,  Perren  v.  Monmouth- 
shire luiilimy  and  Canal  Company,  1853,  11  C.  B.  862.] 

Indebitatus  assumpsit  for  wharfage,  and  on  an  account  stated.  The  particulars 
stated,  that  the  action  was  brought  for  wharfage,  to  the  amount  of  .^01.,  due  from  the 
defendants  to  the  plaintiff.  The  defendants  pleaded  payment  into  Court  of  101.,  and 
no  damages  ultra ;  to  which  the  plaintiff  replied,  damages  ultra.     Xt  the  trial  before 
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Alderson,  B.,  at  the  Middlesex  Sittings  after  Michaelmas  Term,  it  appeared  that  the 
plaintiff  was  the  proprietor  of  a  wharf  on  a  canal,  and  the  defendants  were  contractors 
for  supplying  the  London  and  Birmingham  Railway  Company  with  waggons  and 
various  other  articles.  The  plaintiff's  counsel  put  in  a  letter  from  the  defendant 
Jonathan  Nowell,  in  answer  to  a  demand  by  the  plaintiff  for  payment  of  the  501.,  in 
which  he  stated  that  "he  was  sure  the  charge  for  wharfage  must  have  been  made 
through  some  mistake,  as  his  wharfage  account  with  the  plaintiff'  had  been  settled, 
and  no  fresh  liability  had  been  incurred.  It  was  true  there  were  a  few  waggons  on 
the  wharf,  but  they  could  be  removed  if  the  plaintiff  desired  it."  It  was  proved  also, 
that  goods  of  the  kind  supplied  by  the  defendants,  amongst  them  some  waggons,  were 
seen  on  the  wharf  at  that  time.  No  evidence  was  given  to  shew  the  joint  liability 
of  the  defendant  John  Nowell,  but  it  was  insisted  for  the  plaintiff',  that  by  the  payment 
of  money  into  Couit  the  joint  liability  of  the  defendants  was  admitted.  The  learned 
judge  was  of  a  different  opinion,  and  accordingly  directed  a  nonsuit. 

Kelly  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  Taking  the  plea 
of  pa^'ment  into  Court  and  the  evidence  together,  a  liability,  at  least  to  some  amount, 
was  established  against  Ijoth  the  defendants.  The  payment  of  money  into  Court  by 
them  both,  under  a  joint  plea,  was  an  admission  of  their  joint  liability,  and  rendered 
[10]  the  admission  contained  in  the  letter  of  the  one  evidence  against  the  other.  Eavens- 
croft  V.  Wise  (1  C.  M.  &  K.  203  ;  2  Dowl.  P.  C.  676)  is  expressly  in  point.  That  was 
an  action  of  indebitatus  assumpsit  against  four  defendants  for  wages  due  under  a 
written  contract.  The  defendants  paid  money  into  Court ;  and  it  was  held  that  they 
were  thereby  precluded  from  shewing  that  one  of  them  was  not  a  party  to  the  contract. 
[Alderson,  B.  That  case  must  now  be  considered  as  having  been  overiuled  by  Kingham 
v.  Robins  (5  M.  &  W.  94),  in  which  the  whole  doctrine  as  to  the  effect  of  payment  of 
money  into  Court  was  fully  considered.]  There  was  not  in  that  case  any  question 
of  joint  or  several  liability  ;  the  question  was,  whether  the  defendant  was  liable  at  all, 
the  jury  having  negatived  the  existence  of  any  contract  for  the  fixtures  claimed  by 
the  plaintiff.  But  here  there  was  evidence  aliunde  against  one  of  the  defendants ; 
the  only  question  was,  whether  the  other  was  jointly  liable  with  him.  [Alderson,  B. 
Where  is  the  distinction  in  principle'?  If  the  plea  of  payment  into  Court  cannot  render 
a  man  liable  who  would  not  otherwise  be  liable  at  all,  how  can  it  render  one  man 
jointly  liable  with  another,  who  is  not  proved  to  be  so  ?]  The  act  of  payment  into 
Court  is  evidence  independent  of  the  plea :  it  is  evidence  of  an  admission  of  liability 
to  some  part  of  the  plaintiff's  demand,  amounting  to  the  sum  paid  in.  There  is, 
therefore,  an  admission  here  of  a  partnership  liability  as  to  some  demand  for  wharfage  ; 
then  the  other  evidence  shews  it  to  be  an  entire  contract.  It  is  the  same  as  if  the 
two  defendants  had  made  a  payment  in  consequence  of  a  viva  voce  demand  on  both. 
[Alderson,  B.  You  cannot  draw  from  a  plea  the  same  inference  as  from  an  act  done. 
If,  in  trespass,  the  defendant  pleaded  not  guilty  and  a  justification,  no  use  could  be 
made  of  the  admission  in  the  latter  plea  to  disprove  the  former;  but  if  he  were  to 
say  in  conversation,  "I  did  the  act  complained  [11]  of,  but  I  was  justified  in  doing 
it,"  that  would  be  good  evidence  for  that  purpose.]  Here  the  plea,  having  been 
pleaded  after  the  demand  of  a  specific  amount  made  upon  both  the  defendants,  assumes 
the  character  of  an  act  done.  Heie,  also,  a  contract  has  been  pioved.  In  Kingham  v. 
Eohins,  the  plaintiff  attempted  to  prove  a  contract  and  failed. 

Alderson,  B.  If  this  question  were  now  to  be  considered  for  the  first  time  after 
the  case  of  Ravenscraft  v.  Wise,  I  should  have  been  veiy  desirous,  whatever  were  my 
own  opinion  of  the  authority  of  that  case,  to  give  Mr.  Kelly  a  rule,  for  the  purpose 
of  re-considering  it.  But  after  the  case  of  Kingham  v.  Robins,  and  the  authorities 
there  cited,  and  the  full  discussion  which  this  subject  then  underwent,  I  think  the 
case  of  Ravenscraft  v.  Wise  must  be  considered  as  virtually  overruled.  The  doctrine 
laid  down  by  the  Judges  in  the  case  of  Kingham  v.  Robins,  appear  to  me  to  have  put 
the  principles  of  law  applicable  to  this  subject  on  a  clear  and  simple  foundation.  Nor 
were  they  then  laid  down  for  the  first  time,  for  I  distinctly  recollect  Mr.  Justice  Bayley, 
then  on  the  Northern  Circuit,  stating  the  rule  very  clearly,  and  almost  in  a  similar 
case,  that  payment  of  money  into  Court  admits  the  contract  set  forth  in  the  declara- 
tion, for  this  reason,  that  the  payment  admits  that  something  is  due,  and  therefore 
must  admit  that  the  contract  was  made  by  which  alone  anything  is  due,  from  the 
defendant  to  the  plaintiff.  But  that  does  not  apply  to  the  case  of  an  indebitatus 
count,  because  that  is  not  confined  to  one  contract,  but  may  extend  to  an  indefinite 
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number  of  contracts  between  the  parties ;  and  therefore  the  payment  of  money  into 
Court  only  in  substance  admits,  that  on  some  one  or  more  of  these  contracts  or  causes 
of  action,  stated  in  the  general  count,  the  defendant  is  liable  to  the  plaintiff'.  The 
plaintiff  here  says,  On  one  or  more  of  several  contracts  I  have  a  [12]  cause  of  action. 
The  defendants  say.  On  one  or  more  of  those  several  contracts  the  plaintiff  has  a  cause 
of  action  to  the  extent  of  101.  ;  but  on  the  residue  of  the  contracts  he  has  no  such 
claim.  The  plaintiff,  therefore,  must  shew  affirmativelj'  that  there  is  some  contract 
on  which  both  the  defendants  are  liable,  beyond  the  amount  of  the  101.  paid  by  both  the 
defendants  into  Court.  If  he  proves  no  contract  at  all  against  both  defendants,  he  fails 
altogether.  If  he  proves  that  there  is  a  contract  on  which  both  the  defendants  are 
liable,  he  must  shew  that  upon  that  contract  more  is  due  than  is  covered  by  the  pay- 
ment into  Court.  Here  the  plaintiff'  proved  a  prima  facie  case  against  one  of  the  two 
defendants,  but  none  against  the  other ;  but  he  says,  as  John  Nowell  has  paid  money 
into  Court,  he  must  be  taken  as  having  admitted  the  particular  contract  on  which 
Jonathan  Xowell  was  proved  to  be  liable.  But  both  defendants  may  be  jointly  liable 
on  one  contract,  and  for  a  sum  not  greater  than  that  paid  into  Court,  and  Jonathan 
Nowell  alone  upon  the  contract  proved.  Now  the  plaintiff'  undertakes  to  satisfy  the 
jury  affirmatively  that  he  is  entitled  to  recover  against  both  upon  that  contract.  If 
it  be  left  in  ambiguity  whether  he  is  so  entitled  or  not,  he  cannot  succeed.  There- 
fore, as  it  is  equally  consistent  with  the  facts  here  proved,  either  that  both  defendants 
are  indebted  or  only  one,  the  jury  cannot  say  affirmatively  whether  John  Nowell  is 
liable  on  this  contract,  and  ought  to  be  directed  to  find  for  the  defendants.  If  so, 
the  plaintiff  ought  to  be  nonsuited.  On  these  grounds  I  retain  my  opinion,  that  the 
nonsuit  was  right. 

GuRNEY,  B.  I  think  the  nonsuit  was  right,  and  I  can  add  nothing  to  the  reasons 
given  for  it  by  my  Brother  Alderson. 

RoLFE,  B.,  concurred. 

Kule  refused. 


[13]  Eastwick  i'.  Harman.  Exch.  of  Pleas.  1840. — Where  a  plaintiff' gives  credit 
in  his  particulars  of  demand  for  payments,  whether  made  before  or  after  action 
brought,  and  goes  only  for  the  balance,  a  plea  of  payment  is  to  be  taken  as 
pleaded  to  such  balance  :  and  if  the  defendant  proves  payments  to  that  amount, 
independently  of  the  sums  credited  in  the  particulars,  he  is  entitled  to  a  verdict. 

[S.  C.  8  Dowl.  P.  C.  399 ;  9  L.  J.  Ex.  137.] 

Debt  for  wages,  nione}'  paid,  and  on  an  account  stated.  Pleas — first,  nunquam 
indebitatus :  secondly,  payment  before  action  brought ;  thirdly,  a  set-off'  for  money 
had  and  received  by  the  plaintiff  to  the  use  of  the  defendant :  on  which  issues  were 
joined.  The  particulars  of  demand  were  as  follows  : — "This  action  is  brought  for  the 
recovery  of  the  sum  of  111.  10s.  4d.,  with  interest  thereon  from  the  day  the  same 
became  payable  to  the  day  of  payment  thereof,  being  the  balance  now  remaining  due 
from  the  defendant  to  the  plaintiff  on  the  following  account,  viz  : — 

"  For  raonej'  paid  by  the  plaintiff  for  the  use  of  the 

defendant,  in  and  during  the  years  1 838  and  1839    £23     2     0 
By  cash  received  at  various  times  during  the  same 

period  on  account  thereof  .  .  .       19     5     0 


-    £3  17     0 


Also  for  wages  due  from  the  defendant  to  the 
plaintiff,  for  services  performed  for  16  months  in 
the  same  years     .....    £22  13     4 

By  cash  received  by  the  plaintifl's  attorney  from  the 
defendant's  attorney,  in  the  month  of  July  instant, 
on  account  thereof  .  .15     0     0 


7   13     4 

£11   10     4 
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"The  following  were  the  particulars  of  the  defendant's  set  off: — 

[14]  "Cash    paid    to   the  plaintiff  at  several  times   in   1838   and 

1839  ........    £30  10     0 

April,  29,  1839. — By  cash  received  by  the  plaintiff  for  the  use  of 

the  defendant  .  .  .  .  .  .113     0 

July  10.— By  ditto  paid  to  Mr.  Lyde    .  .  .  .15     0     0 


£47     3     0 " 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  Sittings  after  Michaelmas  Term,  it 
appeared  that  the  plaintiff  had  been  in  the  defendant's  service  as  coachman  and  groom, 
from  February,  1838,  to  June,  1839.  His  wages  for  that  period  amounted  to  the  sum 
of  221.  13s.  4d.,  mentioned  in  the  particulars,  and  he  proved  also  the  payment  of  a 
sum  of  11.  on  account  of  the  defendant.  It  appeared  also,  that  on  application  being 
made,  before  the  action  was  brought,  by  the  plaintiff's  attorney  (Mr.  Lyde)  to  the 
defendant  for  payment,  and  no  answer  being  received,  a  writ  was  sued  out ;  but  before 
seivice  of  it ;  the  plaintiff's  attorney  received  an  answer  from  the  defendant's  attornej', 
desiring  that  the  defendant  might  be  furnished  with  the  plaintiff's  account,  and  it 
should  be  arranged.  The  plaintitf's  attorney  wrote  in  answer,  (without  stating  that 
a  writ  had  been  sued  out),  "to  save  further  trouble,  I  enclose  a  receipt  for  151.,  and 
you  must  also  allow  me  what  you  like  for  my  attendances."  The  defendant's  attorney 
accordingly  saw  the  plaintiff's  attorney,  and  told  him  "  they  should  tender  more  than 
was  due ;  "  and  the  plaintiff's  attorney  said  he  should  admit  the  tender,  and  desired 
him  to  pay  the  151.,  which  was  the  sum  given  credit  for  in  the  plaintiff's  particulars. 
The  defendant's  attorney  accordingly  gave  a  cheque  for  the  151.,  which  was  expressed 
in  the  receipt  to  be  received  on  account  and  without  prejudice.  The  writ  was,  how- 
ever, subsequently  served,  and  the  action  pi'oceeded  with.  For  the  defendant,  it  was 
contended,  that  as  the  plaintiff,  by  his  particulars,  admitted  the  receipt  of  this  sum 
of  151.,  he  must  be  taken  to  exclude  it  from  his  de-[15]-mand,  although  received  after 
the  commencement  of  the  action.  Evidence  was  also  given  of  payments  to  the  plaintiff 
at  different  times  during  the  period  of  his  service,  amounting  altogether  to  about  221., 
and  of  a  conversation  with  him  shortly  before  the  commencement  of  the  action,  in 
which  he  stated,  that  he  should  sue  the  defendant  for  271.,  the  whole  amount  due  to 
him  before  he  received  any  money  ;  but  that  if  he  had  signed  his  name  to  any  paper, 
or  there  had  been  any  witness  when  he  received  money  from  the  defendant  or  any  of 
his  family,  he  should  have  had  nothing  to  receive.  The  learned  Judge  left  it  to  the  jury 
to  say,  upon  the  evidence,  whether,  excluding  the  payment  of  the  151.  from  their 
consideration,  they  were  satisfied  that  anything  remained  due  to  the  plaintiff,  or 
whether  he  had  been  paid  all  that  was  due  to  him :  and  the  jury  found  a  general 
verdict  for  the  defendant. 

Humfrey  now  moved  for  a  new  tiial,  on  the  ground  of  misdirection.  The  151. 
not  having  been  paid  until  after  the  commencement  of  the  action,  the  defendant  was 
not  entitled  to  take  advantage  of  it  under  this  plea,  which  is  a  plea  in  bar  of  payment 
before  action  brought.  That  issue,  therefore,  was  wrongly  found  for  the  defendant. 
[Alderson,  B.  Does  not  the  case  fall  within  the  rule  of  Trinity  Term,  1  Vict.,  the 
payment  being  credited  in  the  particulars  1]  That  rule  was  never  intended  to  apply 
to  a  payment  after  action  brought.  Its  object  is  to  meet  cases  where  the  plaintiff, 
"  to  avoid  the  expense  of  a  plea  of  payment,"  has  given  credit  in  the  particulars  : 
that  must  apply  to  payments  before  action  brought.  In  order,  therefore,  to  sustain 
this  plea,  the  defendant  was  bound  to  prox'e  payment  before  action  brought. 
[Alderson,  B.  It  is  clear  from  the  particulars,  that  the  plaintiff  goes  for  a  balance, 
after  admitting  this  as  a  proper  payment.  The  particulars  put  you  in  the  same 
position  as  if  the  defendant  had  paid  money  into  Court,  and  the  plaintiff  had  gone  on 
afterwards  and  had  recovered  no  more  :  in  that  case  he  [16]  would  have  had  to  pay 
all  the  costs.]  But  in  that  case  there  is  a  period  at  which  the  plaintiff  has  an  oppor- 
tunit}'  of  staying  his  hand,  and  of  obtaining  his  costs  down  to  the  time  :  in  this  case 
he  had  no  such  option.  Whatever,  therefore,  might  be  the  effect  of  the  evidence, 
independently  of  the  151.,  the  plaintiff  was  clearly  entitled  to  recover  in  respect  of 
that  sum. 

Alderson,  B.     I  think  there  ought  to  be  no  rule.     It  seems  to  me,  that  where 


' 
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the  limit  of  the  plaintiff's  claim  is  defined  by  the  bill  of  particulars,  and  he  is  going 
only  for  a  balance,  after  crediting  payments,  whenever  made,  the  plea  of  payment  is 
to  be  taken  with  reference  to  that  balance.  If  so,  the  verdict  is  certainly  right, 
because  the  defendant  has  proved  payment  to  a  greater  amount  than  the  balance 
claimed.  If  this  were  not  so,  gross  injustice  might  follow.  It  is  the  same  as  if  the 
plaintiff  had  two  demands,  and  by  his  particulars  said,  I  do  not  go  for  one  of  them, 
but  only  for  the  other.  That  is  one  view  of  the  case.  But,  moreover,  the  plaintiff 
has  had  the  advantage  of  having  it  left  to  the  jury,  whether,  exclusively  of  the  151., 
and  supposing  it  to  have  been  paid  solely  as  the  price  of  peace,  any  money  was  due 
to  the  plaintiff  at  the  time  of  action  brought.  On  that  point  there  was  evidence  both 
ways,  and  the  jury  might  infer  from  the  subsequent  payment  that  there  was  some- 
thing due  ;  but  there  was  also  evidence  on  which  they  might  find  that  the  whole 
amount  due  had  been  paid  ;  and  even  if  we  were  dissatisfied  with  their  verdict,  the 
amount  claimed  is  under  201.  I  see  no  misdirection  :  the  learned  Judge  may  have 
made  strong  observations  on  matters  of  fact,  but  there  was  no  misdirection  in  point 
of  law. 

GuRNEY,  B.  I  think  I  gave  the  plaintiff  too  great  an  advantage  by  excluding 
the  1.51.  ;  but,  independently  of  that,  the  plaintifi'  had  clearly  no  claim  by  his  own 
admissions. 

Rule  refused. 


[17]  Classey  i:  DR.A.YTON.  Exch.  of  Pleas.  1840. — An  affidavit  in  support  of 
a  rule  to  set  aside  an  interlocutory  judgment  must  state  in  express  terms  that 
judgment  has  been  signed  :  and  it  was  held  not  to  be  suflicient  to  state  that  a 
rule  to  compute  had  been  served  on  the  defendant. 

[S.  C.  8  Dowl.  P.  C.  184  ;  9  L.  J.  Ex.  145.] 

Fitzherbert  had  obtained  a  rule  to  shew  cause  why  the  interlocutory  judgment 
signed  in  this  cause  (an  action  on  a  bill  of  exchange)  should  not  be  set  aside  for 
irregularity. 

Butt,  on  shewing  cause,  objected  that  the  affidavit  in  support  of  the  motion  did 
not  shew  that  any  judgment  had  been  signed.  It  was  only  stated  that  a  rule  to 
compute  principal  and  interest  had  been  served  on  the  defendant,  but  there  was  no 
direct  statement  of  the  signing  of  the  judgment. 

Fitzherbert,  contra,  urged  that  this  was  sufficient,  because  the  service  of  the  rule 
to  compute  implied  a  previous  judgment.  He  submitted  also,  that  as  the  judgment 
was  an  act  of  the  Court,  it  need  not  appear  by  affidavit. 

The  Court,  however,  held  the  affidavit  to  be  clearly  insufficient,  and  the  rule  was 

Discharged. 


PuGH  V.  Kerr,  Esq.  Exch.  of  Pleas.  1840. — In  a  cause  in  which  the  venue  was 
laid  in  Middlesex,  the  Court,  on  the  30th  of  January,  made  absolute  a  rule  for 
changing  the  venue,  obtained  by  the  defendant,  "  on  payment  of  the  costs  of  the 
application,  and  of  all  costs  reasonably  and  bona  fide  incurred  and  rendered 
useless  by  that  rule."  The  plaintiH's  witnesses  were  at  that  time  on  their  way 
from  Wales  to  London,  the  sittings  commencing  on  the  1st  of  February.  The 
defendant  drew  up  the  rule  and  served  it  on  the  plaintiff,  and  served  notice  of 
taxation  for  the  1st  of  February.  The  plaintiff  thereupon  withdrew  the  record, 
and  sent  back  her  witnesses  into  the  country.  On  the  8th  of  February,  the 
costs  were  taxed  under  the  rule  at  2091.  lis.  :  on  the  11th,  the  defendant  gave 
notice  that  he  abandoned  the  rule,  and  the  Court  held  that  he  had  a  right  to  do 
so,  the  rule  being  only  conditional.  The  cause  was  tried  at  the  Middlesex 
Sittings  after  Trinity  term,  and  a  verdict  found  for  the  plaintiff :— Held,  that 
the  2091.  Us.  were  not,  under  the  circumstances,  costs  in  the  cause. 

[S.  C.  8  Dowl.  P.  C.  218 ;  9  L.  J.  Ex.  255 ;  4  Jur.  152.] 

The  Court  having  decided  in  this  case  that  the  rule  for  changing  the  venue, 
obtained  by  the  defendant,  was  con-[18]-ditional  only,  and  that  the  defendant  had  a 
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right  to  abandon  it  (5  M.  &  W.  164),  the  cause  was  tried  at  the  Middlesex  Sittings 
after  last  Trinity  Term,  before  Gurney,  B.,  when  the  plaintiff  obtained  a  verdict, 
damages  651.  10s.  The  costs  were  taxed  on  the  14th  of  November,  before  Master 
Walker,  the  same  officer  who  had  taxed  the  costs  under  the  rule  to  change  the  venue  : 
and  without  going  into  any  fresh  taxation  of  those  costs,  he  allowed  the  whole  sum 
of  2091.  lis.  before  taxed,  as  costs  in  the  cause.  Cresswell  having  obtained  a  rule  to 
shew  cause  why  the  Master  should  not  review  his  taxation,  on  the  grounds,  first,  that 
under  the  circumstances,  these  were  not  recoverable  as  costs  in  the  cause,  and  secondly, 
that  the  Master  had,  on  the  original  taxation  of  them,  refused  to  hear  affidavits 
tendered  by  the  defendant,  to  shew  that  they  were  unnecessarily  incurred, — 

Jervis  and  Welsby  shewed  cause.  These  are  clearly  costs  in  the  cause.  The  rule 
is,  that  the  plaintiff  is  entitled  to  recover,  as  costs  in  the  cause,  all  monies  reasonably 
expended,  without  any  default  on  his  part,  in  the  conduct  of  the  cause.  The  plaintiff 
here  was  guilty  of  no  default  or  misconduct  in  respect  to  these  costs ;  they  were 
necessarily  incurred  for  the  purpose  of  being  ready  for  trial  here,  in  case  the  venue 
should  not  be  changed.  It  will  be  said  that  the  plaintitf  ought  to  have  kept  her 
witnesses  in  town  and  gone  on  to  trial ;  but  the  record  was  withdrawn  under  the  bona 
fide  belief  that  the  defendant  was  bound  and  would  abide  by  the  rule  for  changing 
the  venue,  which  be  had  actually  drawn  up  and  served  ;  and  the  plaintiff  had  no 
notice  until  the  1 1  th  of  February,  several  days  after  the  cause  would  have  been  tried 
in  due  course,  of  the  defendant's  intention  to  abandon  the  rule.  There  could  be  no 
complete  taxation  under  that  rule,  [19]  until  the  witnesses  had  returned  into  the 
country.  The  test,  whether  it  would  have  been  an  erroneous  proceeding  on  the  plain- 
tiff's part  to  try  the  cause  here,  was  properly  applied,  in  order  to  determine  whether 
the  change  of  venue  was  absolute  or  only  conditional  ;  but  the  question  now  is, 
whether  there  was  any  actual  default  on  the  part  of  the  plaintiff.(«) 

Cresswell  and  Peacock,  contra.  No  part  of  this  sum  of  2091.  lis.  is  costs  in  the 
cause,  payable  by  the  defendant.  The  plaintiff"  had  a  right  to  try  the  cause  in 
Middlesex,  subject  to  the  right  of  the  Court  to  change  the  venue.  It  was  originally 
entered  for  trial  in  Middlesex ;  the  record  was  then  withdi'awn,  and  it  was  re-entered 
and  tried  at  a  subsequent  sittings  in  Middlese.x.  It  did  not  stand  over  as  a  remanet, 
or  by  the  act  of  the  Court,  but  by  the  will  of  the  plaintiff.  It  is  said  that  the  record 
was  withdrawn  under  an  expectation  that  the  venue  would  be  changed  according  to 
the  rule  :  but  the  defendant  is  not  therefore  liable  to  the  costs.  They  were  thrown 
awa}',  because  the  plaintiff,  having  a  right  to  go  on  and  try  the  cause,  chose,  neverthe- 
less, to  withdraw  the  record,  relying  on  the  expectation  that  the  defendant  would 
abide  by  a  rule  which  the  Court  has  already  decided  he  was  not  bound  to  abide  by. 
At  least  the  plaintiff'  should  have  tried  the  cause  in  the  country,  and  given  the 
defendant  the  benefit  of  the  change  of  venue.  [Alderson,  B.  The  question  is,  whether 
the  withdrawing  of  the  record,  after  the  conditional  rule  to  change  the  venue,  was 
any  default  in  the  plaintiff?]  The  defendant  contends  that  it  was,  because  the  plaintiff 
had  no  right  to  treat  it  as  an  absolute  change  of  venue.  The  plaintiff'  ought,  at  all 
events,  to  have  been  prepared  to  tax  the  costs  forthwith,  whereas  the  attorney  got 
the  taxation  postponed,  under  the  pretext  that  the  costs  could  not  [20]  be  ascertained 
until  the  witnesses  had  returned  into  the  country.  But  further,  these  costs  were 
specially  provided  for  by  the  Court  on  the  rule  to  change  the  venue,  and  therefore 
are  not  costs  in  the  cause. 

Alderson,  B.  It  is  of  some  importance  to  lay  down  an  accurate  rule  as  to  what 
are  costs  in  the  cause  ;  we  will  therefore  take  time  to  see  if  there  is  any  settled  practice 
on  the  subject. 

Cur.  adv.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was  delivered  by — 

Alderson,  B.  In  this  case  we  are,  after  full  consideration,  of  opinion  that  the 
costs  of  preparing  for  the  trial,  respecting  which  the  dispute  has  arisen,  are  not  costs 
in  the  cause  ;  and  it  would  be  therefore  unnecessary  to  send  back  the  second  question 
to  the  Master,  for  the  purpose  of  his  examining  into  the  point  intended  to  have  been 
raised  on  the  part  of  the  defendant,  in  case  our  opinion  had  been  against  him  on  this 
point.  But  as  to  that  point,  after  consulting  Master  Walker  respecting  the  circum- 
stances attending  this  taxation,  we  think  that  he  substantially  examined  into  the  facts, 

(a)  It  is  not  necessary  to  report  the  arguments  on  the  other  point. 
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and  that  the  defendant  is  not  entitled  to  the  rule  on  that  ground ;  and  therefore 
so  much  of  the  costs  of  the  rule  as  belong  to  that  part  of  it  must  be  paid  by  the 
defendant. 

There  is  no  doubt  that  the  costs  of  all  interlocutory  proceedings  in  a  cause,  not 
otherwise  specially  provided  for  by  the  Court,  are,  according  to  the  practice  of  the 
Court,  costs  in  the  cause  ;  and  this  we  have  had  certified  to  us  by  the  Masters  of  all 
the  Courts,  to  whom  we  have  applied.  But  there  are  two  objections  to  applying 
that  rule  to  the  present  case.  The  first  is,  that,  strictly  speaking,  there  has  been  no 
interlocutory  proceeding  here,  for  the  defendant  [21]  has  only  applied  for  a  conditional 
rule,  and,  being  ultimately  dissatisfied  with  the  conditions  imposed  by  the  Court,  has 
declined  to  act  upon  it :  and  this,  as  the  Court  have  already  determined,  he  bad  a 
right  to  do.  The  venue  which  he  sought  to  change  has  remained  unchanged,  and 
the  cause  has  been  tried  according  to  the  original  state  of  the  declaration.  But, 
secondly,  we  think  these  costs,  incurred  by  the  plaintiff  in  preparing  for  trial,  have 
been  specially  provided  for  by  the  Court,  for  the  Court  made  the  payment  of  them 
a  condition  precedent  to  the  defendant's  acting  upon  the  rule  ;  and  it  is  only  because 
the  plaintitt"  has  committed  a  default  in  not  enforcing  her  rights,  as  secured  to  her 
by  the  terms  of  the  offered  rule,  that  she  is  in  the  present  difficulty.  If  she  had 
persisted,  as  she  well  might,  in  trying  her  cause,  until  the  defendant  had  paid  those 
costs,  the  present  question  could  not  have  arisen  ;  and  it  is  obvious  that  if  the  Court, 
instead  of  the  terms  proposed,  had  made  the  defendant's  rule  absolute  for  change  of 
the  venue,  declaring  the  costs  incurred  by  the  plaintift'  in  preparing  for  trial  to  be 
costs  in  the  cause,  the  plaintiff  would  have  complained,  and  with  great  justice,  of 
such  decision.  However  much,  therefore,  we  regret  that  the  defendant  obtains  an 
apparent  advantage,  from  the  unfortunate  trust  which  the  plaintiff  put  in  his  good 
faith,  and  which  has  not  been,  it  should  seem,  kept  with  her ;  yet,  inasmuch  as  these 
costs  are  not,  in  our  judgment,  costs  in  the  cause,  we  must  make  this  rule  for  review- 
ing the  Master's  taxation  absolute.  The  result  will  be,  that  the  Master  will  tax  for 
the  plaintiff  the  costs  of  the  former  rule  drawn  up  by  the  defendant,  though  not  acted 
upon,  and  the  costs  of  that  taxation  also,  which  he  has  unnecessarily  caused  the  plaintiff 
to  incur,  and  also  so  much  of  the  costs  of  the  affidavits  on  this  rule  as  are  applicable 
to  the  question  of  reviewing  the  taxation  of  the  costs,  on  the  ground  of  Master  Walker's 
supposed  omission  to  inquire  into  the  bona  fides  of  the  plaintiff  in  bringing  up  her 
witnesses  to  town.  But  the  Master  [22]  must  di.sallow  the  costs  of  those  witnesses, 
iis  they  were  specially  provided  for  by  the  former  lule,  and  lost  by  the  plaintiff's 
own  neglect. 

Rule  absolute  accordingly. 


Sewell  v.  Raby.  Exch.  of  Pleas.  1840.— By  the  deed  of  consecration  of  a  chapel, 
built  by  snljscription,  of  which  the  plaintiff'  was  one  of  the  founders,  the  cbapel- 
waidens  for  the  time  being  were  to  receive  the  pew-rents,  the  surplus  of  which, 
after  payment  of  certain  expenses,  was  to  go  towards  the  repayment  of  the 
expense  of  building  the  chapel.  S.  and  G.,  the  chapel  wardens  for  IS.'JS,  at  the 
close  of  their  year  of  office,  had  in  their  hands  a  surplus  of  221.,  payable  to  the 
plaintiff' as  one  of  the  founders.  The  plaintiff' and  defendant  were  the  succeeding 
chapclwardcns.  G.  handed  over  the  money  to  the  defendant,  together  with  his 
accounts,  with  a  direction  not  to  pay  it  over  to  the  plaintiff  until  the  determina- 
tion of  an  action  against  the  plaintiff  by  another  of  the  founders,  to  recover  back 
money  advanced  towards  the  plaintiff's  share  of  the  expenses  of  building  the 
chapel : — Held,  that  the  plaintiff"  could  not  sue  the  defendant  for  the  amount,  as 
money  had  and  received  to  his  use,  before  the  determination  of  that  cause. 

Debt  for  money  had  and  received,  and  on  an  account  stated.  Plea,  nunquam 
indebitatus.  At  the  trial  before  Maule,  B.,  at  the  last  Liverpool  Assizes,  the  facts 
appeared  to  be  as  follows  : — 

In  the  year  1831,  a  subscription  was  entered  into  for  the  purpose  of  building  a 
new  chapel  at  Tranmere,  in  Cheshire.  The  plaintiff,  a  gentleman  residing  there,  was 
one  of  the  principal  promoters  of  the  undertaking,  and  the  land  purchased  foi'  the 
purpose  was  conveyed  to  him  and  four  other  persons  as  trustees.  By  the  deed  of 
consecration,  dated  the  loth  of  October,  1831,  two  of  the  trustees,  Messrs.  Walker 
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and  Warrington,  were  appointed  wardens  of  the  chapel  until  the  following  Easter, 
and  provision  was  made  for  the  future  election  of  wardens  by  the  proprietors  of  pews  ; 
and  it  provided,  that  the  occupiers  of  pews  should  pay  the  rents  to  the  wardens  for 
the  time  being,  who  were  to  provide,  out  of  such  rents,  for  payment  of  the  salaries  of 
the  minister  and  clerk,  of  the  expenses  of  repairs,  &c.  &c.  ;  and  subject  thereto,  the 
founders  of  the  chapel  were  authorized  to  let  the  pews  to  inhabitants  of  the  township 
of  Tranmere,  in  order  ultimately  to  repay  the  expense  of  building  the  chapel,  and,  in 
the  meantime,  lejial  interest  upon  the  sums  advanced  for  that  purpose.  In  December, 
1838,  the  then  chapelwardens,  [23]  Messrs.  Sibson  and  Gilbert,  stated  their  account 
as  to  the  pew-rents,  by  which  it  appeared  that,  after  providing  for  the  several  payments 
directed  b}'  the  deed  of  consecration,  there  remained  in  their  hands  the  sum  of 
221.  ISs.  4id.,  due  to  each  of  three  of  the  trustees,  of  whom  the  plaintiff  was  one. 
They  tendered  this  balance  to  the  plaintiff,  but  he  then  declined  to  receive  it  until 
the  determination  of  an  action  then  pending,  which  had  been  brought  against  the 
plaintiff  by  his  co-trustee,  Warrington,  for  money  advanced  by  him  for  the  plaintiff 
towards  the  building  of  the  church.  In  March,  1839,  Sibson  and  Gilbert  went  out  of 
office,  and  were  succeeded  as  wardens  by  the  plaintiff  and  defendant.  Gilbert,  however, 
did  not  then  pay  the  money  to  the  plaintiff,  but  handed  it  over,  together  with  the 
accounts,  to  the  defendant,  desiring  him  to  retain  it  in  his  hands  until  the  determina- 
tion of  the  action  of  JFarriiujton  v.  ISewell ;  and  the  defendant  having  accordingly 
refused  to  pay  it  over  to  the  plaintiff,  the  present  action  was  brought.  The  writ  of 
summons  was  sued  out  while  a  rule  nisi  for  increasing  the  damages  in  the  cause  of 
Warrington  v.  SeweU  (which  was  tried  at  the  Cheshire  Spring  Assizes,  1839)  was 
pending. 

On  these  facts  it  was  objected,  for  the  defendant,  that  the  money  was  not  received 
by  the  defendant  to  the  use  of  the  plaintiff,  but  to  the  use  of  Gilbert  until  the  deter- 
mination of  the  action  of  IFarrington  v.  SeweU,  and  that  the  plaintiff  ought  to  be  non- 
suited. The  learned  Judge  reserved  the  point,  and  a  verdict  was  taken  for  the  plaintiff, 
damages  221.  18s.  4id.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Cresswell,  in  Michaelmas  Term,  obtained  a  rule  accordingly  ;  against  which, 
Alexander  and  Cowling  now  shewed  cause.  The  plaintiff'  is  entitled  to  retain  the 
verdict.  By  the  account  stated  in  December,  1838,  Sibson  and  Gilbert  clearly  admitted 
that  [24]  they  had  in  their  hands  this  precise  sum  of  money,  to  be  paid  to  the  plaintiff, 
and  which  they  had  then  appropriated  to  him.  Gilbert  could,  after  that,  have  had 
no  defence  to  an  action  against  him  by  the  plaintiff  for  the  amount,  supposing  the 
plaintiff'  to  have  got  rid  of  the  tender  by  a  subsequent  demand.  Then,  when  the 
defendant  received  the  money  from  Gilbert,  he  could  stand  in  no  better  situation  than 
him.  The  plaintiff,  therefore,  could  equallj'  maintain  the  action  against  the  defendant, 
after  a  new  demand.  The  defendant  received  the  money,  knowing  it  to  be  the 
plaintiff's  ;  he  thereby  became  his  agent,  and  was  bound  to  account  to  him,  and  cannot 
set  up  the  jus  tertii.  Gilbert  had  no  right  to  exercise  any  control  over  the  subsequent 
disposition  of  the  money,  which  he  had  admitted  to  be  the  plaintifl''s,  and  had  no 
authority  to  subject  it,  in  the  defendant's  hands,  to  the  condition  of  not  paying  it 
over  to  the  plaintiff  until  a  certain  event.  [Alderson,  B.  Whose  agent  was  the 
defendant?  He  might  become  the  plaintiff"s  agent  to  pay  over  the  money  after  the 
determination  of  the  action,  but  not  till  then.  Lord  Abinger,  C.  B.  If  I  tender 
money  to  a  creditor,  who  lefuses  to  receive  it,  and  I  then  pay  it  to  a  banker,  telling 
him  to  keep  it  until  a  certain  event,  is  the  banker  liable  ever  to  my  creditor  ?]  But 
here  the  plaintiff  received  it  with  the  knowledge  that  it  belonged  absolutely  to  the 
plaintiff.  At  all  events,  it  was  a  question  for  the  jury  what  was  the  meaning  of  the 
direction  by  Gilbert  to  the  defendant;  it  might  be  merely  by  way  of  caution. 
[Gurney,  B.  It  is  a  command,  not  a  caution.]  It  could  not  properly  be  so,  because 
Gilbert  had  no  longer  any  control  over  the  money,  which  he  dismissed  from  his  hands 
in  consequence  of  his  ceasing  to  be  the  warden,  and  the  defendant's  becoming  so. 
The  rule  laid  down  by  Willes,  C.  J.,  in  Scott  v.  Siirman  (Willes,  404),  is,  "That  if  a 
man  receive  money  which  ought  to  be  paid  to  another,  or  to  apply  to  a  particular 
purpose,  to  which  he  [25]  does  not  apply  it,  this  action  will  lie  as  for  money  had  and 
received."  Barron  v.  Husband  (4  B.  &  Adol.  611:1  Nev.  &  M.  728),  and  that  class  of 
cases,  where  there  is  no  privity  of  conti-act  whatever,  are  altogether  different  from  the 
present :  here,  the  defendant  was  as  much  the  agent  of  the  plaintiff  as  of  Gilbert. 
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Cresswell  and  Crompton,  contr;\,  were  stopped  by  the  Court. 

Lord  Abingek,  C.  B.  This  ease  is  too  clear  to  admit  of  any  doulit.  No  doubt, 
■where  a  party  has  an  interest  in  a  specific  chattel,  if  it  be  handed  over  to  a  third 
person,  he  may  follow  it  in  an  action  of  trover  ;  but  this  is  merely  the  case  of  a  debt ; 
there  is  no  specific  coin  in  the  hands  of  either  party  belonging  to  the  plaintiff.  Then 
Gilbert  pays  over  the  money  with  a  special  charge,  and  the  defendant  receives  and 
holds  it  subject  to  that  condition  ;  and  until  the  event  were  determined,  the  plaintiff 
could  have  no  right  to  receive  it.     The  rule  must  therefore  be  absolute. 

Aldek.SOX,  B.  If  the  plaintiff  seeks  to  fix  the  defendant  as  his  agent  by  the 
contract  made  by  the  defendant  with  Gilbert,  he  must  take  it  with  all  its  consequences. 
If,  therefore,  the  plaintiff  agreed  to  the  defendant's  receiving  the  money  on  the  terms 
imposed  by  Gilbert,  he  must  fail,  because  he  has  brought  his  action  too  soon  :  if 
Gilbert  paid  the  money  over  without  authority,  the  plaintifi'  equally  cannot  succeed, 
because  he  ought  to  have  sued  Gilbert,  and  not  the  defendant. 

GURNEY,  B.,  concurred. 

Kule  absolute. 

[26]  Calland  v.  Loyd  and  Others.  Exch.  of  Pleas.  1840. — A.  having  received 
a  sum  of  mone^'  bequeathed  by  will  to  his  wife,  gave  it  to  her  to  take  care  of. 
The  wife,  without  his  knowledge,  deposited  it  in  a  bank,  in  the  name  of  her  son 
by  a  former  marriage,  who  was  then  an  infant,  and  took  from  the  bankers  an 
accountable  receipt  in  her  son's  name,  bearing  interest : — Held,  that  the  bankers 
were  liable  to  A.  for  the  amount,  in  an  action  for  money  had  and  recei\ed. 

[S.  C.  9  L.  J.  Ex.  56.] 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated.  Plea,  non 
assumpserunt.  At  the  trial  before  Maule,  B.,  at  the  last  Ijiverpool  Assizes,  the  facts 
appeared  to  he  as  follows  : — 

The  plaintiff'  was  a  warehouseman  at  Manchester,  and  had  married,  in  June,  1836, 
the  widow  of  one  James  Birch,  by  whom  she  had  an  only  child,  Robert  Birch.  In 
February,  1837,  the  father  of  the  plaintiff's  wife  died,  having  made  a  will,  under  which 
the  plaintifi'  became  entitled  to  receive  her  share  of  his  property,  amounting  to  3731., 
and  which  was  paid  to  the  plaintiff  in  August,  1837.  He  deposited  3001.  of  the  money 
in  the  bank  of  Messrs.  Heywood  &  Co.  at  Manchester,  and  gave  the  rest  to  his  wife 
to  take  care  of.  On  the  28th  of  August,  the  wife,  without  the  plaintiff's  knowledge, 
took  a  501.  Bank  of  England  note,  part  of  this  731.,  and  on  the  same  day  paid  that 
amount  into  the  bank  of  the  defendants,  Messrs.  Jones,  Loyd,  &  Co.,  in  the  name  of 
her  son  ;  and  the  defendants  gave  her  an  accountable  receipt  in  his  name,  l)earing 
interest,  which  she  kept.  Kobert  Birch,  the  son,  was  at  that  time  about  twelve  years 
old.  The  plaintifi'  having  discovered  the  deposit  of  the  note  with  the  defenclants, 
demanded  the  money  from  them  ;  and  on  their  refusal  to  pay  it,  the  present  action 
was  biought.  It  was  contended  for  the  defendants,  that  they  having  received  the 
money  u])on  a  contract,  whereby  they  were  to  be  accountable  for  it  to  the  infant, 
Robert  Birch,  the  plaintifi'  could  not  recover  it  as  money  had  and  received  to  his  use. 
The  learned  Judge  overruled  the  objection,  but  gave  the  defendants  leave  to  move  to 
enter  a  nonsuit ;  and  a  verdict  having  been  found  for  the  plaintifi',  Tomlinson,  in 
Michaelmas  Term,  obtained  a  rule  nisi,  pursuant  to  the  leave  reserved ;  against  which, 

[27]  Cresswell  and  Addison  now  shewed  cause.  The  plaintiff  is  clearly  entitled 
to  recover  in  this  action.  The  fact  that  this  money  was  placed  in  the  hands  of  the 
defendants  by  a  person  having  no  right  to  do  so,  and  her  taking  the  receipt  in  the 
name  of  another,  cannot  afi'cct  the  plaintifi's  title  to  sue  for  it.  If  this  had  been  a 
specific  chattel,  and  the  wife,  without  the  husband's  authority',  had  delivered  it  to  the 
defendants,  and  obtained  from  them  an  acknowledgment  that  it  was  held  for  a  third 
party,  would  that  be  any  answer  to  an  action  of  trovei'  at  the  suit  of  the  ])laintiff? 
The  note  deposited  is  admitted  to  be  the  plaintifi's  property  ;  he  might  have  sued  in 
trover,  if  ho  could  identify  it ;  if  not,  he  has  equally  a  right  to  sue  for  money  had  and 
received  ;  and  the  pronn'se  of  the  defendants,  to  hold  it  for  another  person,  cannot 
exonerate  them  from  responsibility  to  the  real  owner.  [Lord  Abinger,  C.  B.  Suppose 
a  man  had  money  in  his  hands  to  pay  to  a  particular  person,  and  he  paid  his  own  debt 
with  it;  could  the  owner  bring  money  had  and  received'?]     Perhaps  not;  but  this 
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is  a  different  case  :  here  the  money  is  placed  in  the  hands  of  parties  having  no  title 
to  it,  they  agreeing  to  hold  it  for  the  benefit  of  another  party  having  no  title  ;  in  such 
case  the  real  owner  may  recover  it.  Voion  v.  Hailing  (4  B.  &  Cr.  330  ;  6  D.  &  R. 
455),  (the  authority  of  which  is  unimpeached  upon  the  point  for  which  it  is  now  cited), 
is  expressly  in  point.  There  the  owner  of  a  cheque,  who  had  lost  it  by  accident,  was 
held  to  be  entitled  to  recover  the  amount  of  it  back,  as  money  had  and  received,  from 
a  shopkeeper  to  whom,  five  days  after  the  loss,  it  had  been  paid  by  a  third  party  in 
payment  for  goods  sold,  the  jury  having  found  negligence  in  the  defendant.  [Lord 
Abinger,  C.  B.  There  the  cheque  remained  the  plaintiff's  property  when  in  the  hands 
of  the  defendant,  and  might  have  been  recovered  in  trover.  Alderson,  B.  Is  there 
any  evidence  here  of  the  identity  of  the  note?  Is  [28]  there  anything  to  shew  that 
the  wife  might  not  have  changed  it  and  got  money  for  it,  and  paid  in  the  money  ?] 
Even  assuming  that  she  did,  the  defendants  can  have  no  right  to  retain  it;  she  had 
no  power  to  make  any  contract  on  behalf  of  her  son  ;  he  could  give  her  no  authority 
to  do  so,  and  he  alleges  no  title  of  his  own  to  the  money.  The  defendants  not  having 
any  title  in  themselves,  nor  claiming  to  hold  for  another  who  has  title,  the  law  implies 
a  contract  to  repay  the  money  to  the  real  owner,  [l^ord  Abinger,  C.  B.  If  the  wife 
had  paid  in  the  money  in  her  own  name,  the  husband  clearly  could  recover :  if  she 
paid  it  in  as  the  agent  of  A.  B.,  he  could  not ;  then,  if  she  pay  it  in,  assuming  to  be 
the  agent  of  A.  B.,  but  not  being  so  in  fact,  the  question  is,  can  the  husband  recover, 
the  defendants  having  made  a  contract?]  The  fallacy  is  in  supposing  that  there  is 
any  binding  contract;  in  order  to  establish  that,  the  defendants  must  shew  that  the 
party  depositing  was  competent  to  contract  with  them.  The  plaintifl",  the  real  owner, 
has  never  authorized  the  defendants  to  receive  the  money  to  Birch's  use.  Stephens  v. 
Badcnd:  (3  B.  &  Adol.  355),  which  may  be  cited  on  the  other  side,  is  clearly  distinguish- 
able, on  the  ground  that  there  the  defendant  received  the  money  as  the  servant  and 
agent  of  his  master,  to  whom  alone  he  could  be  accountable  for  it.  But  Stead  v. 
Thornton  (3  B.  &  Adol.  357,  n.),  there  cited,  is  a  distinct  authority  for  the  plaintiff. 
There  it  was  held,  that  a  part}'  having  money  in  his  hands  which  he  received  on 
account  of  a  bankrupt's  estate,  in  the  character  of  agent  to  a  former  assignee,  who  was 
insane  when  the  money  was  received,  must  account  for  it  as  money  had  and  received 
to  the  new  assignee,  since  he  could  not  derive  any  authority  from  a  party  who  was 
incompetent  in  law  to  appoint  any  agent.  Here  the  defendants  could  have  no  authority 
from  the  infant ;  they  receive,  therefore,  merely  as  strangers.  [29]  Sims  v.  Brittain 
(4  B.  &  Adol.  375  ;  2  Nev.  &  M.  594)  was  a  similar  ease  in  principle  to  Stephens  v. 
Badcock,  and  was  decided  on  the  same  ground.  If  the  plaintiff  here  had  assented  to 
the  defendants'  entering  into  a  contract  to  hold  for  Birch,  that  case  would  be  applicable 
to  the  present.  The  plaintiff  is  not  bound  to  shew  that  trover  would  lie,  but  if  it 
would,  he  may  waive  the  tort,  and  sue  for  money  had  and  received  ;  per  Lord 
Tenterden,  C.  J.,  in  Buchanan  v.  Findlaij  (9  B.  &  Cr.  747  ;  4  Man.  &  R.  593).  In 
Clarke  v.  Shee  (Cowp.  199),  it  was  expressly  held  that  an  action  for  money  had  and 
received  would  lie  by  the  true  owner  of  money  or  notes,  against  a  third  person  into 
whose  hands  they  had  come  mala  fide,  provided  theii'  identity  could  be  traced  and 
ascertained  :  in  which  case,  therefore,  trover  would  have  lain  also.  The  defendants, 
if  called  upon  for  payment  by  the  infant,  could  have  set  up  the  plaintiff's  title  as  a 
defence:  Soloiimns  v.  Bank  of  England  (13  East,  135).  In  Hudson  v.  Robinson  (4  M. 
&  Selw.  478),  Lord  Ellenborough  says,  "  An  action  for  money  had  and  received  is  main- 
tainable wherever  the  money  of  one  man  has,  without  consideration,  got  into  the 
pocket  of  another."  That  clearly  includes  the  present  case.  They  referred  also  to 
Collins  V.  Martin  (1  Bos.  &  P.  648),  and  Littlewood  v.  IFilUams  (6  Taunt.  277). 

Tomlinson,  contra.  It  is  not  necessary,  on  behalf  of  the  defendants,  to  argue  upon 
what  would  have  been  the  case  if  this  had  been  an  action  of  trover.  The  plaintifl'  has 
elected  to  sue  upon  an  implied  contract  for  money  had  and  received  ;  if  that  implied 
contract  have  been  superseded  by  an  express  contract  with  another  person,  he  cannot 
recover.  The  cases  of  Doivn  v.  Hailing,  Gill  v.  Cubitt  (3  B.  &  Cr.  466  ;  5  D.  &  R.  324), 
and  others,  relating  to  the  recovery  of  lost  or  stolen  secu-[30]-rities,  have  been  much 
narrowed  by  later  decisions  ;  and  the  rule  now  is,  that  such  gross  negligence  must  be 
shewn  as  is  evidence  of  mala  fides  in  the  person  receiving  them  :  Crook  v.  Jadis  (5  B.  & 
Adol.  909;  3  Nev.  &  M.  257),  Backliouse  v.  Harrison  (5  B.  &  Adol.  1098);  3  Nev.  & 
M.  188).  Here,  so  far  as  the  defendants  are  concerned,  all  fraud  is  excluded;  the 
only  fraud  alleged  is  in  the  conduct  of  the  wife.     This  must  undoubtedly  be  taken  to 
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have  been  the  plaintiff's  money  when  paid  in  by  her,  although  it  may  be  observed, 
that  she  was  the  meritorious  cause  of  his  becoming  possessed  of  it,  and  would  have 
been  entitled  to  a  settlement  in  equity.  But  then  the  defendants  have  entered  into 
a  contract  with  a  third  party,  by  which  they  are  bound  to  pay  the  monej'  over  to 
him,  and  that  express  contract  supersedes  the  implied  contract  on  which  the  plaintiff 
relies.  [Lord  Abinger,  C.  B.  That  is  the  pinch  of  the  case ;  can  you  satisf^v  us  that 
there  is  a  binding  contract  to  pay  it  over  to  the  infant?]  They  give  an  accountable 
receipt  in  his  name.  A  contract  made  by  another  for  the  benefit  of  an  infant  is 
binding.  Supposing  him  not  to  receive  the  money  until  he  comes  of  age,  if  he  then 
adopt  the  contiact,  the  plaintiff  may  have  a  remedy  against  him ;  but  would  the 
defendants  have  any  defence  to  an  action  by  him?  [Lord  Abinger,  C.  B.  This  is 
not  a  contract  made  for  the  benefit  of  the  infant,  but  a  fraudulent  gift  made  to  him.] 
Whosever  money  it  is  in  fact,  if  a  banker  bona  fide,  on  the  representation  that  it  is 
the  money  of  A.  B.,  enter  into  a  contract  to  pay  it  to  A.  B.,  he  is  bound  by  that 
contract.  The  true  principles  of  law,  as  to  the  situation  of  a  banker,  are  laid  down 
in  Sims  v.  Brittain  and  Sims  v.  Bond  {o  B.  &  Adol.  389  :  2  Xev.  &  M.  608).  In  the 
former  case,  Parke,  J.,  in  delivering  the  judgment  of  the  Court,  says — "Although 
the  concurrence  of  one  of  the  plaintifl's  was  necessaiy  to  enable  the  defendants  to 
receive  the  money  from  the  East  India  Com-[31]-pany,  yet  it  was  received  by  the 
defendants  as  the  agents  of  G.,  and  they  by  such  receipt  became  accountable  to  him 
for  it."  In  Can-  v.  Carr  (cited,  1  Mer.  541),  Sir  W.  Grant,  M.  R,  held  that  moner 
paid  into  a  banker's  was  not  a  deposit,  but  became  a  debt  to  the  paj-er,  and  would 
pass  as  such  under  his  will.  [Lord  Abinger,  C.  B.  It  is  rather  a  fallacj'  to  put 
forward  a  defence  for  the  defendants  as  bankers  ;  they  appear  rather  trustees  for  the 
infant:  he  cannot  draw  a  cheque  till  of  age.]  But  he  may  bring  an  action.  It  is  the 
same  as  if  A.  intrusted  his  money  to  B.,  who  opened  an  account  with  it  in  his  own 
name  at  a  bankei's,  the  banker  acting  bona  fide.  Clarke  v.  Shee  is  distinguishable, 
because  there  the  money  was  received  mala  fide,  the  contract  on  which  it  was  received 
being  avoided  by  statute.  [Alderson,  B.  That  is,  there  was  no  contract :  is  there 
any  here  !]  Yes,  a  contract  made  by  the  wife  on  behalf  of  the  infant,  to  whom  the 
defendants  have  attorned. 

Lord  Abinger,  C.  B.  This  rule  was  granted  on  the  supposition  that  some 
contract  existed,  by  which  the  defendant.',  the  bankers,  were  bound  to  pay  over 
this  money  to  another  person  than  the  plaintiff.  There  is  no  doubt,  that  if  I  pay 
money  to  A.,  who  pays  it  to  his  banker  to  his  own  account,  without  notice,  I  cannot 
recover  it  from  the  banker ;  and  for  some  time  I  doubted  whether  there  was  not  in 
this  case  a  lawful  contract  to  bind  the  defendants.  [His  Loidship  stated  the  facts  of 
the  case,  and  proceeded  :]  The  question  is,  whether  the  bankers,  when  the  plaintiff 
has  given  them  notice  that  it  is  his  monej',  have  a  right  to  set  up  the  jus  tertii.  The 
answer  is,  that  there  is  no  jus  tertii :  it  is  ;idmitted  that  the  money  is  the  plaintiff's, 
and  the  defendants  are  merely  setting  up  an  unlawful  title  in  answer.  If  this  were 
allowed,  it  [32]  would  be  a  recipe  for  every  woman  who  gets  possession  of  her 
husband's  money,  to  go  and  make  a  provision  out  of  it  for  her  minor  children.  The 
case  set  up  for  the  defendants  is  answered  by  this,  that  there  is  no  contract  to  bind 
them.  The  wife  was  not  the  agent  of  her  husband,  nor  had  she  any  right  to  make  a 
deposit  for  the  infant,  who  could  give  her  no  authority.  It  is  preposterous  to 
suppose,  that  although  the  son  can  have  no  right  to  receive  the  money  when  he  comes 
of  age,  nor  can  draw  a  cheque  in  the  meantime,  j'ct  the  bankers  have  a  right  to  keep 
it  from  the  true  owner  for  nine  years.  I  am  of  opinion,  therefore,  that  there  is  no 
colour  for  making  the  rule  absolute. 

Aldersun,  B  I  am  of  the  same  opinion  If  the  money  had  been  received  by 
the  defendants  under  a  contract,  I  am  not  prepared  to  say  that  the  plaintiff  could 
recover ;  but,  in  truth,  there  is  no  contract  with  the  defendants  on  behalf  of  Birch. 

GURNEY,  B.,  concurred. 

Kule  discharged. 
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Williams  v.  Griffith.  Exch.  of  Pleas.  18-10. — After  action  brought  upon  an 
attorney's  bill  containing  any  taxable  item,  the  Court  will  refer  it  to  taxation, 
without  requiring  from  the  defendant  an  undertaking  to  pay  the  amount  found 
on  taxation  to  be  due,  or  imposing  any  other  terms  upon  him. 

[S.  C.  8  Dowl.  P.  C.  4U ;  9  L.  J.  Ex.  185  ;  4  Jur.  803.] 

This  was  an  action  on  an  attorney's  bill.  After  the  declaration  was  delivered, 
and  before  plea  pleaded,  Crompton,  for  the  defendant,  obtained  a  rule  to  shew  cause 
why  the  plaintiff's  bill  of  costs  should  not  be  referred  to  the  Master  for  taxation, 
and  wh}^  the  plaintiff  should  not  give  credit  upon  oath  for  all  sums  received  by 
him  from  or  to  the  use  of  the  defendant,  without  the  defendant's  being  required 
to  enter  into  the  usual  undertaking.  It  appeared  from  the  affidavits  that  part  of 
the  bill  was  of  above  six  years'  date.  The  bill  contained  several  items  for  business 
done  in  actions  in  this  Court. 

[33]  Jervis  and  Welsby  shewed  cause.  The  defendant  is  not  entitled  to  this  rule. 
The  application  is  made  on  the  authority  of  ITatson  v.  Pustan  (2  C.  &  J.  370),  in  which 
this  Court  held,  that  after  an  action  brought  on  an  attorney's  bill,  the  Court  or  a 
Judge  may  order  it  to  be  taxed,  without  requiring  from  the  defendant  an  under- 
taking, pursuant  to  the  statute  2  Geo.  2,  c.  23,  s.  23,  to  pay  the  amount  taxed. 
That  case  is  not  very  fully  reported,  and  it  does  not  appear  whether  the  bill  there 
contained  any  taxable  item  or  not.  The  Court  proceeded  upon  the  ground  that  they 
had  a  jurisdiction  at  common  law  over  the  taxation  of  attornies'  bills,  independently 
of  the  statute;  and  the  same  was  laid  down  in  IViUon  v.  Gutleridge  (3  B.  &  C.  158; 
4  D.  &  K.  736).  But  in  Dagley  v.  Kentish  (2  B.  &  Adol.  413;  1  Dowl.  P.  C.  381), 
(which  was  decided  before,  though  not  cited  in,  IFatsoii  v.  Podan),  the  Court  of  King's 
Bench  expressly  refused,  even  after  action  brought  on  an  attorney's  bill,  which  con- 
tained no  taxable  item,  to  send  it  for  taxation.  The  authority  of  that  case  appears 
to  have  been  admitted  in  Jones  v.  Bywaler  (2  C.  &  J.  371).  And  it  is  now  settled  by 
many  subsequent  cases,  that  the  Courts  have  no  authority  to  refer  a  bill  for  taxation, 
at  least  before  action  brought,  except  under  the  provisions  of  the  statute  :  Glutterbuck 
V.  Comhes  (5  B.  &  Adol.  400;  2  Nev.  &  M.  209),  Ex  parte  Bmvles  (1  Bing.  N.  C.  632  ; 
1  Scott,  583),  Doe  d.  Palmer  v.  Roe  (4  Dowl.  P.  C.  95).  And  there  can  be  no  reason 
why  the  attorney  should  be  in  a  worse  condition,  after  the  defendant  has  neglected  to 
pay  the  bill  within  the  month,  and  driven  him  to  commence  an  action.  If  the  Court, 
then,  have  no  jurisdiction  but  under  the  statute,  they  must  carry  out  all  the  terms  of 
it,  and  require  the  undertaking  mentioned  in  it.  But  at  all  events,  the  plaintiff 
ought  to  have  the  security  which  [34]  existed  before  the  statute,  as  stated  by  Mr. 
Tidd  (1  Tidd's  Prac.  325),  viz.  that  the  amount  of  the  bill  should  be  brought  into 
Court.  [Alderson,  B.  There  are  many  cases  in  equity  as  to  the  power  of  the  Courts 
over  solicitors  and  their  bills,  but  none  of  them  are  referred  to  in  Dagley  v.  Kentish.] 
Mr.  Tidd  refers  to  an  Anonymous  case,  2  Ves.  451,  in  support  of  the  position  above 
stated. 

Cresswell  and  Crompton,  contra.  The  rule  as  to  the  authority  of  the  Courts  in 
such  a  ease  as  this,  was  laid  down  long  before  the  passing  of  the  2  Geo.  2,  c.  23, 
in  Springett  v.  Springett  (1  Salk.  332),  where  it  is  said,  that  there  shall  be  no  rule 
to  tax  an  attorney's  bill,  unless  an  action  be  depending  thereon  ;  and  the  reason  is, 
that,  after  action  brought,  the  Court  have  jurisdiction  over  the  cause,  and  may  do 
in  it  what  appears  to  them  reasonable  and  just.  There  is  nothing  to  shew  that 
as  a  condition  of  such  taxation,  the  defendant  is  to  be  deprived  of  any  defence  he 
may  have  to  the  action.  According  to  the  present  practice,  the  Courts  do  not  permit 
the  reasonableness  of  the  bill  to  be  inquired  into  at  Nisi  Prius.  It  would  be  most 
unjust,  therefore,  that  the  defendant  should  be  deprived  of  the  oppoitunity  of  such 
an  inquiry  before  the  Master,  or  should  have  it  only  on  the  condition  of  giving  up 
some  defence.  The  practice  at  Nisi  Prius  could  never  have  been  supported,  unless 
the  items  of  the  bill  could  have  been  investigated  before.  Dagley  v.  Kentish  is 
distinguishable,  because  there  the  bill  contained  no  taxable  item,  and  the  defendant 
might  have  gone  into  the  items  at  Nisi  Prius.  There  is  no  case  which  impugns  the 
authority  of  IVatson  v.  Postan,  and  that  case  is  directly  in  point  for  the  defendant. 
[Alderson,  B.  The  case  of  Dagley  v.  Kentish  may  perhaps  stand,  on  the  ground  that 
there  the  bill  contained  no  taxable  item,  and  was  therefore  on  the  same  footing  as  a 
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tr;ides-[35]-tn;in's  bill :  the  officers  of  the  Court  would  have  no  peculiar  knowledge  on 
the  subject  of  it.  It  is  important  that  there  should  be  a  settled  practice  on  the 
subject,  and  we  will  therefore  take  time  to  consider  the  point,  and  confer  with  the 
other  Courts.] 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term, 

ALDER.SON,  B.,  said — We  have  conferred  with  the  other  Courts  upon  this  case,  and 
on  consideration  have  come  to  the  conclusion,  that  the  rule  laid  down  in  the  case  of 
JMgley  v.  Kenti.-<h  should  be  adhered  to  in  all  cases  where  the  bill  contains  no  taxable 
item  ;  but  that  where  the  bill  contains  taxable  items,  the  Court  have  authority,  after 
action  brought,  to  refer  it  for  taxation,  without  requiring  any  admission  of  liability 
on  the  bill,  or  calling  upon  the  defendant  to  abandon  any  defence  which  he  may  have 
at  Nisi  Prius.  If  the  question  were  res  Integra,  we  should  have  been  much  disposed 
to  have  decided  otherwise  even  in  the  case  of  Dagky  v.  Kentisk ;  but  as  it  is,  we  adhere 
to  that  decision. 

Parke,  B.,  who  was  not  present  during  the  whole  of  the  argument,  added — The 
constant  practice,  ever  since  I  have  been  in  the  profession,  has  been  in  accordance 
with  the  rule  now  laid  down  :  and  it  would  be  the  utmost  hardship  on  the  defendant 
if  it  were  otherwise,  because  he  is  precluded  from  disputing  the  items  of  the  bill  at 
Nisi  Prius. 

Rule  absolute. 

[36]  Legg  v.  Evans  and  Wheelton.  Exch.  of  Pleas.  1840. — Property  held  by 
a  party  in  right  of  a  lien  cannot  be  taken  in  execution. — In  trover,  the  declara- 
tion alleged  that  the  plaintiff  was  lawfully  possessed  of  the  goods  "as  of  his  own 
property;"  and  the  replication,  in  answer  to  a  special  plea  in  justification,  set 
up  a  right  to  the  possession  of  them  in  respect  of  a  lien  : — Held,  that  this  was 
not  a  departure. 

[S.  C.  8  Dowl.  P.  C.  177  ;  9  L.  J.  Ex.  102  ;  4  Jur.  197.] 

Trover  against  the  defendants,  as  sheriff  of  Middlesex,  to  recover  the  value  of 
certain  pictures  and  picture-frames,  of  which  the  declaration  stated  that  the  plaintiff 
was  "  lawfully  possessed  as  of  his  own  property." 

Plea,  that  before  the  defendants  converted  and  disposed  of  the  said  goods  and 
chattels,  one  William  Thompson  had  sued  out  of  the  Court  of  her  Majesty  the  Queen, 
before  the  Barons  of  her  Exchequer  at  Westminster,  a  writ  of  fieri  facias,  directed  to 
the  sheriff  of  Middlesex,  commanding  him  of  the  goods  and  chattels  of  the  plaintiff, 
to  \e\y,  i^c.  ;  and  that  by  virtue  of  that  writ  they  the  defendants,  being  such  sheriff 
as  aforesaid,  seized  and  took  in  execution  the  said  goods  and  chattels,  for  the  purpose 
of  levying  the  monies  so  directed  to  be  levied,  which  was  the  conversion  in  the 
declaration  mentioned. 

lieplication,  that  before  the  said  time  when  &c.  in  the  declaration  mentioned,  to 
wit,  on  &c.,  one  David  Williams,  being  then  lawfully  possessed  as  of  his  own  property 
of  the  said  goods  and  chattels  in  the  declaration  mentioned,  delivered  the  same  to 
the  plaintiff,  for  the  purpose  of  the  plaintiff,  in  the  way  of  his  trade  of  a  carver  and 
gilder,  which  he  then  carried  on,  performing  certain  work  and  labour  upon  the  said 
goods  and  chattels,  and  supplying  certain  materials  for  the  same ;  and  the  plaintiff 
tlien  had  and  received  the  said  goods  and  chattels  for  the  purposes  aforesaid,  and  in 
the  way  of  his  said  trade  or  business  then  performed  upon  the  said  goods  and  chattels 
Certain  work  and  labour,  and  supplied  certain  materials  for  the  same  ;  in  respect  of 
which  said  work,  labour,  and  materials,  the  said  I).  Williams  then  became  and  was, 
and  from  thence  hitherto  has  been,  aufl  still  is  indebted  to  the  plaintiff  in  a  large  sum, 
to  wit,  3111.  13s.  ^d.  :  and  the  plaintiff  further  says,  that  after  the  said  goods  and 
chattels  were  so  delivered  [37]  to  him  as  aforesaid,  and  whilst  they  remained  in  his 
possession,  and  before  the  said  time  when  &c.,  to  wit,  on  i^;c.,  it  was  agreed  between 
the  plaintiif  and  the  said  1).  Williams,  that,  in  consideration  that  the  plaintiff,  jit  the 
request  of  the  said  D.  W.,  would  draw  and  indorse  for  the  use  of  the  said  D.  W., 
certain  bills  of  exchange,  the  plaintiff  should  have  a  right  to  hold  the  said  goods  and 
chattels  for  securing  the  payment  by  the  said  D.  W.  of  such  bills  of  exchange  :  and 
the  plaintiff  says,  that  afterwards,  in  pursuance  of  the  said  agreement,  and  before  the 
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said  time  when  &c.,  to  wit,  on  the  respective  dates  of  the  said  bills  in  that  plea  after 
mentioned,  he  the  plaintiflF,  at  the  request  of  the  said  D.  W.,  and  for  his  use,  drew 
and  indorsed  certain  bills  of  exchange,  to  wit,  &c.,  (setting  out  three  bills  drawn  by 
the  plaintitl'  upon  and  accepted  by  the  said  D.  \V.,  for  the  several  sums  of  £55,  £50, 
and  £40,  and  payable  to  the  order  of  the  plaintiff,  one  at  two,  and  the  other  at  thiee 
months  after  date  I'espectiveh*),  which  said  several  bills,  from  the  time  they  were  so 
drawn  and  indorsed  as  aforesaid  continually  until  the  said  time  when  &c.,  remained  and 
still  remain  wholly  unpaid  by  the  said  D.  W.  :  and  the  plaintiff' further  says,  that  from 
the  time  the  said  goods  and  chattels  were  delivered  to  the  plaintiff  as  in  that  plea  afore- 
saii.l,  until  the  conversion  thereof  in  the  declaration  mentioned,  the  said  goodsand  chattels 
remained  in  the  possession  of  the  plaintiff,  and  that  he  the  plaintiff,  before  and  at  the 
said  time  when  &c.,  had,  and  but  for  the  said  conversion  thereof  would  still  have 
had,  a  lien  upon  the  said  goods  and  chattels  for  the  aforesaid  sum  so  due  to  the 
plaintiff  for  the  said  work,  labour,  and  materials,  and  a  right  to  hold  the  said  goods 
and  chattels  for  securing  the  payment  by  the  said  D.  Williams  of  the  said  bill  of 
exchange  :  and  the  plaintiff  in  fact  further  says,  that  by  means  of  the  premises  in 
this  plea  mentioned,  and  of  the  said  lien  and  right  to  hokl  the  said  goods  and  chattels, 
and  in  no  other  manner  whatsoever,  the  plaintiff,  at  the  time  [38]  of  the  said  con- 
version of  the  said  goods  and  chattels  as  in  the  declaration  mentioned,  was  possessed 
of  the  said  goods  and  chattels  as  in  the  declaration  also  mentioned  ;  of  all  which 
premises  in  this  plea  aforesaid  the  defendants,  before  and  at  the  time  they  seized  and 
took  in  execution  the  said  goods  and  chattels  as  in  the  said  plea  alleged,  had  full  notice. 
Verification. 

Special  demurrer,  assigning  for  cause,  that  the  replication  was  a  departure  from 
the  declaration  ;  that  it  did  not  appear  that  the  plaintiff  had,  by  reason  of  the  con- 
version, sustained  any  damage  for  which  an  action  was  ma,intainable,  or  that  the 
sheriff,  by  seizing  the  goods,  had  deprived  the  plaintiff  of  his  lien  thereupon. 

Kennedy,  in  support  of  the  demurrer.  The  question  i.s,  whether  the  sheriff  is 
justified  in  seizing  in  execution  property  in  which  a  party  has  a  lien.  There  is  no 
precedent  for  seizing  property  of  that  description  ;  but  there  are  cases  analogous  in 
principle,  and  which  shew  that  it  is  no  objection  that  a  party  has  only  a  limited 
interest,  and  not  the  sole  property  in  the  goods.  Thus,  it  has  been  held  that  a  sheriff 
is  justified  in  seizing  partnership  property,  on  a  judgment  and  execution  against  one 
of  the  partners:  Hei/don  v.  Hei/doii  (I  Salk.  392)  :  though  the  execution  creditor  takes 
only  the  interest  of  that  partner  in  the  property,  which  interest  is  his  share  of  the 
surplus,  subject  to  all  the  partnership  accounts:  Dallon  v.  Morrison  (17  Ves.  193; 
1  Rose,  213),  Taylw  v.  Fields  (14  Ves.  396).  So,  a  sheriff' may  take  goods  which  have 
been  let  to  hire  for  a  term  :  Dean  v.  IVhittaker  (1  C.  &  P.  347),  Duffell  v.  Spottisuvode 
(3.  C.  &  P.  435).  And  although  the  owner  of  the  goods  may  maintain  an  action  on 
the  case  against  him  if  he  sells  the  entire  property  of  such  goods,  that  is  only  in  case 
the  owner,  as  soon  [39]  as  the  goods  are  seized,  apprizes  the  sheriff'  that  the  goods 
were  lent  for  a  term  only,  in  order  that  he  may  know  that  the  sheriff'  had  only  a  right 
to  sell  the  qualified  property  which  the  hirer  had  in  them.  And  in  Duffell  v.  SpoUis- 
woode,  it  was  held  that  the  action  is  not  maintainable  if  it  appears  that  the  sheriff' 
has  not  sold,  which  was  the  case  here.  A  person  who  hires  goods  has  a  qualified 
right  to  the  possession  of  them  for  a  limited  time  only  ;  and  the  same  right  exists  in 
the  case  of  a  lien,  where  the  party  entitled  to  the  lien  has  a  right  to  retain  the  chattel 
only  until  the  debt  is  satisfied.  The  sheriff'  was  therefore  right  in  seizing  the  goods 
in  question.  But,  secondly,  the  replication,  is  bad,  as  being  a  departure  from  the 
declaration.  The  declaration  alleges  that  the  plaintiff'  was  possessed  of  the  goods  as 
of  his  own  property ;  but  the  replication  sets  up  a  mere  right  to  the  possession  on 
the  ground  of  having  a  lien  on  them,  which  is  a  departure  from  the  declaration. 

Mellor,  contra.  It  is  a  general  principle  of  law  that  a  sheriflF  can  seize  such  chattels 
only  as  he  can  sell :  Com.  Dig.  Execution  (C.  4).  Before  the  recent  stat.  1  &  2  Vict. 
c.  110,  a  sheriff' could  not  seize  money  or  bank-notes,  bills  of  exchange,  &c.,  or  other 
securities  for  money  ;  but,  by  the  12th  section  of  that  act,  he  may  now  do  so.  The 
law  of  lien,  however,  remains  as  it  was  before  the  passing  of  that  act.  A  lien  is  a 
right  in  a  person  to  hold  the  possession  of  property  until  his  demand  be  satisfied  ; 
but  as  soon  as  the  holder  parts  with  or  relinquishes  the  possession  of  the  property, 
the  lien  ceases  to  exist :  Montague  on  Lien,  1.  A  person  entitled  to  a  lien  cannot  sell 
the  subject-matter  of  it,  except  where  the  keeping  of  the  property  is  attended  with 
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expense,  ;is  in  the  case  of  a  horse.  Thus,  in  The  Hostler's  case  (Yelv.  66),  it  is  said 
by  Pophani,  C.  J.,  "That  [40]  if  a  man  brings  his  horse  to  an  inn,  and  leaves  him 
there  in  the  stable,  without  any  special  agreement  what  to  pay,  there  the  innhokler 
is  not  bound  to  deliver  the  horse  till  the  party  and  owner  has  defrayed  his  charge  for 
the  horse,  but  he  may  justify  the  deUiiner  of  the  horse  for  his  food  and  keeping  ;  and 
after  the  horse  has  eat  as  much  as  he  is  worth,  the  innholder,  upon  a  reasonable  praise- 
ment,  may  sell  him,  an<i  it  is  a  good  sale  in  law."  .  .  .  "So,  if  a  tailor  has  my 
apparel  to  make,  and  he  makes  it  accordingly,  he  is  not  obliged  to  deliver  it  until  he 
is  paid  for  the  making  of  it ;  but  although  in  that  case  he  may  detain  till  he  is  paid, 
yet  for  default  of  payment  he  cannot  sell  it,  as  in  the  other  case  he  may  sell  the  horse  : 
the  reason  is,  because  the  keeping  of  the  horse  is  a  charge,  because  he  eats  ;  but  the 
keeping  of  the  apparel  is  not  any  charge.  And  this  the  whole  Court  agreed  to." 
There  is  a  distinction  between  a  pledge  of  goods  by  way  of  security,  and  the  ordinary 
case  of  lien  :  in  the  former  case,  the  pawnee  may  sell  in  default  of  payment.  That 
was  so  held  by  Gibbs,  C.  J.,  in  I'othonier  v.  Dawson  (Holt's  X.  P.  C.  383; :  but  the 
distinction  between  that  and  the  case  of  lieu  was  distinctly  recognised.  The  Chief 
Justice  says — "  Undoubtedly,  as  a  general  proposition,  a  right  of  lien  gives  no  right 
to  sell  the  goods ;  but  when  goods  are  deposited  by  way  of  security,  to  indemnify  a 
party  against  a  loan  of  money,  it  is  more  than  a  pledge :  the  lender's  rights  are  more 
extensive  than  such  as  accrue  under  an  ordinary  lien  in  the  way  of  trade."  In 
Jacobs  V.  Latour  {b  Bing.  130  ;  2  M.  &  P.  20),  it  was  held  that  a  party  who,  having  a 
lien  on  goods,  causes  them  to  be  taken  in  execution  at  his  own  suit,  loses  his  lien 
thereby,  although  the  goods  are  sold  to  him  under  the  execution,  and  are  never 
removed  off  the  premises.  [Parke,  B.,  referred  to  Ciqiper  y.  Dickinson  (1  Roll.  Rep. 
215),  where  it  was  held  that  a  pawnee  might  sell  goods  pawned  to  him.]  [4.1]  In 
Com.  Dig.  tit.  Execution  (C.  4),  it  is  said,  "  So,  the  sheriff  cannot  take  goods  in 
pledge."  It  is  laid  down  distinctly  in  the  books  of  practice,  that  a  sheriff  cannot 
seize  what  he  cannot  sell  (see  2  Tidd's  Prac.  1003;  Chit.  Archb.  426).  A  lien  is  a 
mere  personal  right,  which  cannot  be  made  available  to  any  other  person ;  for  as 
soon  as  the  possession  is  parted  with  bj'  the  person  having  the  lien,  it  is  gone 
altogether :  it  is  clear  it  is  not  assignable.  Unless  it  can  be  shewn  that  a  lien  can  be 
made  available  to  a  third  person,  it  follows  that  it  cannot  be  seized  in  execution. 
Then,  as  to  the  replication  being  a  departure,  surely  a  person  having  this  right  might 
declare  in  trover,  alleging  a  general  property,  and  yet,  on  a  subsequent  pleading,  set 
up  a  special  property,  sufficient  to  maintain  trover  :  it  is  not  inconsistent  with,  but 
explanatory  of,  his  interest.  [Parke,  B.  It  is  not  a  departure.  Any  person  having 
a  right  to  the  possession  of  goods  may  bring  trover  in  respect  of  the  conversion  of 
them,  and  allege  them  to  be  his  property.] 

Kennedy,  in  reply.  The  dicta  in  the  books  which  have  been  cited  refer  to 
property  of  such  a  nature  as  to  be  incapable  of  sale — a.s,  for  instance,  bank-notes, 
money,  &c. ;  but  here  the  subject-matter  of  the  lien  might  be  sold.  Even  if  the 
sheriff  had  no  right  to  sell  under  the  particular  circumstances,  he  had  power  to  seize 
and  retain  the  goods,  with  a  view  to  compel  the  payment  of  the  debt. 

Parke,  B.  The  general  rule  of  law  is,  that  the  sheriff  can  seize  only  such  things 
as  he  can  sell.  That  rule  of  law  still  remains,  except  so  far  as  it  has  been  modified 
by  the  act  of  I  &  2  Vict.  c.  110  ;  but  that  statute  does  not  affect  the  present  case. 
If  we  consider  the  nature  of  a  lien,  and  the  right  which  it  confers,  it  will  lie  evi-[42]- 
dent  that  it  cainiot  form  the  subject-matter  of  a  sale.  A  lien  is  a  personal  right, 
which  cannot  be  parted  with,  and  continues  only  so  long  as  the  possessor  holds  the 
goods.  It  is  clear,  therefore,  that  the  sheriff  cannot  sell  an  interest  of  this  descrip- 
tion, which  is  a  mere  personal  interest  in  the  goods.  The  case  is  quite  different 
from  those  referred  to,  in  which  goods  were  let  on  hire  for  a  certain  period,  because 
there  the  person  hiring  them  has  the  absolute  use  of  the  goods  for  a  particular  term, 
and  that  interest  may  be  disposed  of.  Here,  the  interest  cannot  be  transferred  to 
any  other  individual ;  it  continues  only  as  long  as  the  holder  keeps  possession  of  the 
subject-matter  of  the  lien,  either  by  himself  or  his  servant.  Then,  as  the  sheriff 
cannot  sell,  neither,  by  the  general  rule  of  law,  can  he  seize  :  and  there  must,  there- 
fore, be  judgment  for  the  plaintiff. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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Peters  v.  FLEJtiNG.  Exch.  of  Pleas.  1840. — To  a  declaration  for  goods  sold,  &c., 
the  defendant  pleaded  his  infancy,  to  which  the  plaintiif  replied  that  the  goods 
were  necessaries  suitable  to  the  degree,  estate,  and  condition  of  the  defendant ; 
— Held,  that  the  term  necessaries  included  such  things  as  were  useful  and  suit- 
able to  the  state  and  condition  in  life  of  the  party,  and  not  merelj^  such  as  are 
requisite  for  bare  subsistence. — It  is  a  question  for  the  jury,  whether  the  articles 
are  such  as  a  reasonable  person,  of  the  age  and  station  of  the  infant,  would 
require  for  real  use. 

[S.  C.  9  L.  J.  80.  Approved,  Wharton  v.  Mackenzie,  1844,  5  Q.  B.  612;  Dav.  &  M. 
545  ;  Bryant  v.  Richardson,  1S66,  14  L.  T.  24  ;  12  Jur.  (N.  S.)  300 ;  14  VV.  R.  401  ; 
Ryder  v.  IVombwell,  1868,  L.  R.  4  Ex.  32.  Referred  to,  Clements  v.  London  and  Nwth 
Wetitern  Railway  Company,  [1897]  2  Q.  B.  482;  Hewlings  v.  Gh'almm,  1901,  70 
L.  J.  Ch.  568;  84  L.  T.  497. J 

This  was  an  action  of  debt  for  goods  sold  and  delivered,  work  and  labour  done, 
and  materials  found  and  provided,  and  for  money  found  to  be  due  upon  an  account 
stated.  The  defendant  pleaded,  first,  nunquam  indebitatus  ;  secondly,  infancy.  The 
plaintiff  took  issue  on  the  first  plea,  and  to  the  second  replied,  "  That  the  goods,  &c., 
at  the  time  of  the  sale  and  delivery  thereof,  were  necessaries  [43]  suitable  to  the 
then  degree,  estate,  and  condition  of  the  defendant."  The  rejoinder  traversed  that 
allegation,  and  thereupon  issue  was  joined. 

The  cause  was  tried  before  Vaughan,  J.,  at  the  last  Summer  Assizes  for  the  county 
of  Cambridge,  when  it  appeared  that  the  action  was  brought  to  recover  the  amount 
of  the  following  articles  : — 

A  fine  gold  ring .             .  .  .  .  .  .£180 

A  ring,  engraved  crest,  &c.  .  .  .  .  .         0  18     0 

A  short  gold  watch-chain  .  .  .  .  .220 

A  pair  of  pins     .             .  .  .  .  .  .         0  18     0 

A  ring     .             .             .  .  .  .  .  .16     0 

A  ring     .              .              .  .  .  .  .  .15     0 

A  ring  repaired,  new  stone  .  .  .  .  .036 

X8     0     6 

The  defendant  was  the  eldest  son  of  a  gentleman  of  fortune  and  a  member  of 
Parliament,  and  at  the  time  when  the  goods  were  supplied,  and  the  work  was  done, 
was  an  undergraduate  of  the  University  of  Cambridge,  and  resided  in  the  University. 
The  learned  Judge  left  it  to  the  jury  to  say  whether,  in  their  opinion,  the  articles  in 
question  were  necessaries  or  not,  and  they  found  that  the_y  were  ;  upon  which  the 
learned  Judge  directed  them  to  find  a  verdict  for  the  plaintiff  for  the  full  amount 
claimed  ;  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit.  Biggs  Andrews 
having,  in  last  term,  obtained  a  rule  accordingly,  or  for  a  new  trial, 

Kelly  and  Byles  now  shewed  cause.  The  case  was  properly  left  to  the  jury,  and 
they  have  come  to  a  correct  conclusion  in  finding  that  the  articles  in  question  wei'e 
necessaries  for  a  person  in  the  defendant's  station  in  life.  If  things  of  such  a  nature 
are  necessaries  in  any  case,  they  certainly  must  be  so  for  the  son  and  heir  of  a  gentle- 
man [44]  of  fortune  and  a  member  of  Parliament.  The  jury  are  the  proper  judges 
whether  the  quality  or  nature  of  the  ornaments  supplied  are  suitable  to  the  defen- 
dant's rank  in  life.  Hands  v.  Slaney  (8  T.  R.  578)  is  an  authority  to  shew  that  the 
term  "  necessaries  "  is  not  limited  to  the  bare  necessaries  of  life,  but  extends  to  such 
things  as  are  necessary  according  to  the  station  and  degree  of  the  party  ;  and  it  was 
there  held,  that  a  minor,  a  captain  in  the  arnij',  was  liable  for  a  livery  ordered  for 
bis  servant,  because  the  defendant  was  placed  in  a  situation  of  life  which  required 
such  an  attendant.  Lord  Kenyon  there  says,  "The  general  rule  is  clear,  that  infants 
are  liable  for  necessaries  according  to  their  degree  and  station  in  life."  In  the  present 
case  the  defendant  was  a  pei'son  receiving  a  Universitj'  education,  and  for  whose 
position  in  society  a  watch  chain  and  a  seal  would  be  proper  and  useful  articles  ; 
the  one  to  enable  him  to  pull  out  his  watch,  the  other  to  seal  his  letters  to  his  father 
or  his  friends.     The  other  articles  were  also  proper  for  a  person  in  his  station  of  life. 
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But  it  was  a  question  for  the  jury  whether  these  articles,  or  any  of  them,  were  proper 
and  necessary  for  the  defendant,  and  if  any  one  of  them  was  necessary,  there  cannot 
be  a  nonsuit ;  and  the  amount  is  too  trifling  for  the  Court  to  grant  a  new  trial,  on 
the  ground  of  the  verdict  being  against  the  weight  of  e\'idence. 

Sir  William  Follett,  Biggs  Andrews,  and  Gunning,  contra.  In  this  case  no  question 
ought  to  have  been  left  to  the  jury  at  all,  as  the  defendant  was  not  competent  to 
enter  into  a  contract  for  articles  of  this  nature,  which  were  mere  ornamental  articles 
of  jewellery.  An  infant  is  incapable  of  contracting  for  that  which  is  not  requisite  for 
him  as  a  matter  of  necessity,  such  as  "  meat,  drink,  apparel,  necessary  physic,  and 
such  other  necessaries,  and  likewise  for  his  necessary  teaching."  Co.  Litt.  172  a. 
[45]  In  Manhy  v.  Scott  (2  Sid.  113),  it  is  said  :  "  Our  law  allows  many  persons  to  make 
contracts  in  cases  of  necessity  who  otherwise  would  be  disabled  from  doing  so ;  and 
although  generally  the  contracts  of  infants  are  void,  yet,  in  cases  of  necessity,  their 
contract  shall  bind  them."  So,  in  Brooke  v.  GaVy  (2  .A.tk.  34),  Lord  Hardwieke  says  : 
"  The  law  lays  infants  under  a  disability  of  contracting  debts,  except  for  bare 
necessaries  ;  and  even  this  exemption  is  merely  to  prevent  them  from  perishing." 
According  to  those  cases,  an  infant  cannot  bind  himself  but  for  such  things  as  are 
strictly  necessary  for  him.  [Parke,  B.  A  watch  may,  in  some  cases,  be  a  thing 
necessary.  In  Burghart  v.  Hall  (4  M.  &  W.  727),  it  was  decided  that  you  must  lay 
out  of  the  question  the  allowance  of  a  suitable  maintenance  to  the  infant.  The  only 
question  is,  whether  the  things  themselves  are  necessaries  suitable  to  his  station  and 
degree,  or  not.  It  will  be  very  difficult  to  maintain  that  the  Judge  can  withdraw 
the  question  from  the  jury,  whether  such  an  article  as  a  watch  is  not  necessary  ;  and  if  a 
watch  be  necessary,  a  chain  must  be  so  also,  to  draw  it  out  of  his  pocket,  for  a  boy  of  any 
age.]  If  articles  of  this  description  are  to  be  considered  as  neces.saries,  where  is  the  line 
to  be  drawn  ?  [Alderson,  B.  The  term  "necessaries,"  as  applied  to  dress,  may  mean 
those  things  without  which  the  party  would  lose  caste  in  .society.  The  quantity  of 
the  things  furnished  may  be  important ;  as,  for  instance,  if  twenty  breast-pins  had 
been  supplied,  they  could  scarcely  be  necessary.]  What  came  within  the  terra 
"necessaries"  was,  according  to  the  old  cases,  a  question  for  the  Judges;  and  iu 
Mackerell  v.  Bachelor  (Goldsborough,  168  ;  Cro.  Eliz.  583),  cited  by  Lord  Ellenborough 
in  Maddox  v.  Miller  (1  M.  &  Sel.  731),  the  Judges  decided  that  some  of  the  articles 
were  not  necessaries  for  the  defendant,  and  that  the  action  would  not  lie  for  them ; 
although  certainly  in  Maddox  v.  Miller  it  was  held  to  be  not  so  purely  and  exclusively 
[46]  a  question  of  law  as  that  some  question  should  not  be  left  to  the  jur\' ;  but  there 
the  supply  was  of  ordinary  clothes.  Here  none  of  these  articles  are  strictly  necessaries, 
and  there  could  be  no  difficulty  in  laying  down  a  rule  that  an  infant  cannot  bind  him- 
self for  such  things  as  these.  If  an  infant  wants  articles  of  such  a  nature,  he  should  be 
mafle  to  pay  for  them  at  the  time  of  the  purchase.  The  rule  to  be  collected  from  the 
Vjooks  is,  that  an  infant  can  bind  himself  only  for  such  things  as  are  "necessaries," 
which,  according  to  the  old  law,  were  such  things  as  a  person  could  not  do  without. 
[Parke,  B.  Xo ;  it  always  had  been  the  law  from  the  first  that  an  infant  might 
bind  himself  for  what  was  suitable  to  his  state  and  degree.  That  was  shewn  in  the 
argument  in  Burghnrt  v.  Hall.  The  law  has  always  been  the  same  in  this  respect.] 
But  these  articles  were  not  even  useful,  they  were  mere  ornaments,  and  could  not  be 
neces.sary,  in  the  proper  sense  of  the  word,  for  any  one. 

P.\KKE,  B.  It  seems  to  me  that  in  this  case  the  learned  Judge  could  not  have 
been  properly  called  upon  by  the  defendant  to  nonsuit  the  plaintiff,  and  that  there  was 
some  evidence  to  go  to  the  jury  in  support  of  the  allegation  in  the  replication,  that  the 
goods  were,  at  the  time  of  the  sale  and  delivery  theieof,  "  necessaries  suitable  to  the 
then  degree,  estate,  and  condition  of  the  defendant."  The  decision  of  this  (juestion 
does  not  depend  in  any  degree  upon  any  allowance  the  defendant  may  have  had  from 
his  father,  and  which  he  may  have  misapplied  ;  that  must  be  considered  as  settled  by 
the  case  of  Burghart  v.  Hall;  but  the  question  is,  whether  the  articles  furnished  are 
properly  such  articles  as  are  necessary  and  suitable  to  the  station,  degree,  and  condition 
of  the  defendant.  It  is  perfectly  clear,  that  from  the  earliest  time  down  to  the 
present,  the  word  necessaries  was  not  confined,  in  its  strict  sense,  to  such  articles  as 
were  necessarj-  to  the  support  of  life,  but  [47]  extended  to  articles  fit  to  maintain 
the  particular  person  in  the  state,  station,  and  degree  in  life  in  which  he  is  ;  and 
therefore  we  must  not  take  the  word  "necessaries"  in  its   unqualified  sense,  but  with 
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the  qualification  above  pointed  out.  Then  the  question  in  this  case  is,  whether  there 
was  any  evidence  to  go  to  the  jury  that  any  of  these  articles  were  of  that  description. 
I  think  there  are  two  that  might  fall  under  that  description,  viz.  the  breast-pin  and 
the  watch-chain.  The  former  might  be  a  matter  either  of  necessity  or  of  ornament : 
the  usefulness  of  the  other  might  depend  on  this,  whether  the  watch  was  necessary; 
if  it  was,  then  the  chain  might  become  necessary  itself.  Now  it  is  impossible  for  us 
to  say  that  a  Judge  could  withdraw  it  from  the  consideration  of  the  jury,  whether 
a  watch  was  not  a  necessary  thing  for  a  young  man  at  college,  and  of  the  age  of 
eighteen  or  nineteen,  to  have.  That  being  so,  it  is  equally,  as  far  as  the  chain  is 
concerned,  a  question  for  the  jury  :  there  was,  therefore,  evidence  to  go  to  the  jury. 
The  true  rule  I  take  to  be  this — that  all  such  articles  as  are  purely  ornamental  are 
not  necessarj',  and  are  to  be  rejected,  because  they  cannot  be  requisite  for  any  one ; 
and  for  such  matteis,  therefore,  an  infant  cannot  be  made  responsible.  But  if  they 
are  not  strictly  of  this  description,  then  the  question  arises,  whether  they  were 
bought  for  the  necessary  use  of  the  party,  in  order  to  support  himself  properly  in  the 
degree,  state,  and  station  of  life  in  which  he  moved  ;  if  they  were,  for  such  articles 
the  infant  may  be  responsible.  That  must  be  a  question  for  the  jury,  and  it  is  for 
them  to  decide,  upon  due  consideration,  whether  the  articles  were  of  such  a  description 
or  not ;  and  here  the  jury  have  found  that  they  were.  It  is  impossible  to  say  there 
was  not  some  evidence  to  go  to  the  jury  in  the  present  case  :  that  being  so,  it  becomes 
unnecessary  for  us  to  inquire  as  to  the  other  matters  charged  for. 

Alderson,  B.  If  it  were  laid  down  strictly  that  an  in-[48]-fant  can  make  no 
contract  except  for  articles  that  would  be  necessary  to  keep  him  from  famishing,  that 
would  be  a  rule  which  would  press  very  hardly  indeed  in  many  cases.  But  that  is 
not  the  rule  ;  for  a  party  may  make  contracts  for  necessary  clothes,  and  for  necessary 
education.  It  has  been  ruled  that  an  infant  may  be  liable  for  schooling,  and  if  it 
become  a  question  how  much  schooling  is  necessary,  then  you  must  inquire  what 
situation  in  life  he  is  required  to  fill.  A  knowledge  of  the  learned  languages  may  be 
necessary  for  one,  a  mere  knowledge  of  reading  and  writing  may  be  sufficient  for 
another.  The  real  question  would  be,  whether  or  not  what  he  has  contracted  for  be 
such  as  a  person  in  his  station  and  rank  in  life  would  require.  The  articles  must  be 
for  real  use,  and  such  as  would  be  necessary  and  suitable  to  the  degree  and  station  in 
life  of  the  infant.  The  question  in  these  cases  is  this — Were  the  articles  bought  for 
mere  ornament '?  if  so,  they  cannot  be  necessaries  for  any  one.  If,  however,  they  are 
bought  for  real  use,  then  they  may  be  nece.ssaries,  provided  they  are  suitable  to  the 
infant's  age,  state,  and  degree.  The  jury  then  must  say,  whether  they  are  such  as 
reasonable  pei'sons,  of  the  age  and  station  of  the  infant,  would  require  for  real  use. 
If  so,  they  will  be  necessaries,  for  which  an  infant  will  be  liable. 

GURNEY,  B.  I  think  my  Brother  Parke  has  laid  down  the  principle  most 
correctly.  If  the  articles  are  merely  ornamental,  the  party  cannot  recover.  What 
may  be  ornamental,  and  what  necessary,  is  a  question  for  the  jury.  In  this  case  the 
jury  have  found  that  these  articles  were  necessaiy  ;  as  to  two  of  them,  it  appears  to 
us  the  jury  were  right:  and  it  is  admitted  that  it  is  not  worth  while  to  discuss  the 
precise  amount. 

EOLFE,  B.  The  difficulty  in  this  case  arises  from  the  vague  and  uncertain  nature 
of  the  word  necessary.  I  think  [49]  the  explanation  given  by  my  Brother  Alderson 
is  the  best  that  can  be  given,  viz.  that  that  is  necessary  which  is  bona  fide  purchased 
for  use,  and  not  merely  for  ornament,  and  which  consorts  with  the  condition  and 
rank  in  life  in  which  the  party  moves.  One  of  these  articles,  at  all  events,  and  I 
think  two,  cleaily  might  come  under  that  description,  and  therefore  the  matter  was 
properly  left  to  the  jury. 

Rule  discharged. 
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Young  v.  Higgon,  Esq.  Exeh.  of  Pleas.  1840. — In  the  computation  of  the  calendar 
month's  notice  of  action  to  a  justice,  required  by  the  24  Geo.  2,  c.  44,  s.  1,  the 
day  of  giving  the  notice,  and  the  day  of  suing  out  the  writ,  are  both  to  be  excluded. 

[S.  C.  8  Dowl.  P.   C.  212;  9  L.  J.    M.  C.   29  ;  4  Jur.   12.5.     Applied,  In  re  Bailwwj 
Sleepei:i  Supply  Ccmipany,  188.5,  29  Ch.  D.  204;  Eadcliffe  v.  Bartholomew,  [1892]   1 
Q.  &.  161-2     Referred  to,  Goldsmilhs'  Company  v.  JFest  Metroj)oIitan  Baihvai/,' [I90i 
1  K.  B.  5  :  English  v.  Cliff,  [1914]  2  Ch.  384.     And  see  In  re  Knox's  Trusk  1 1895' 
1  Ch.  538.] 

Trespass  against  the  defendant,  a  magistrate  of  the  county  of  Pembroke,  for 
breaking  and  entering  the  plaintitf s  dwelling-house,  and  seizing  his  goods.  Plea,  (by 
statute),  not  guilty. 

At  the  t?ial  before  Gurnej',  B.,  at  the  last  Pembrokeshire  Assizes,  it  appeared 
that  the  plaintift',  having  been  convicted  before  the  defendant  of  an  ofieiice  under  the 
Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30,  was  afterwards  also  charged  before  him, 
under  the  suit.  3  Jac.  1,  c.  10,  with  having  refused  to  bear  the  charges  of  his  convey- 
ance to  gaol  under  the  former  conviction,  and  the  defendant  thereupon  issued  his 
warrant  to  the  constable  of  the  parish  wherein  the  plaintitf  resided,  to  sell  the  plain- 
tiff's goods  for  the  purpose  of  satisfying  such  charges.  The  constable  accordingly 
seized  and  sold  certain  of  the  plaintiff's  goods  for  that  purpose,  which  was  the  trespass 
complained  of.  It  was  objected  for  the  defendant,  (amongst  other  things),  that  no 
sufficient  notice  of  action  had  been  given  to  satisfy  the  stat.  24  Geo.  2,  c.  44,  s.  1. 
The  notice  was  served  on  the  26th  of  March,  1838;  the  writ  was  sued  out  on  the 
26th  of  April.  The  learned  Judge  reserved  the  point,  and  a  verdict  was  found  for 
the  plaintiff,  damages  101.;  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  non-[50]-suit,  if  the  Court  should  think  the  action  was  brought  too  soon.  Evans, 
in  Michaelmas  Term,  obtained  a  rule  accordingly  ;  against  which, 

Chilton  and  J.  Wilson  new  shewed  cause.  The  notice  was  sufficient.  The  enact- 
ment of  the  24  Geo.  2,  c.  44,  s.  1,  is,  that  "  no  writ  shall  be  sued  out  against,  nor  any 
copy  of  any  process  at  the  suit  of  a  subject  shall  be  served  on,  any  Justice  of  the 
peace  for  anything  done  in  the  execution  of  his  office,  until  notice  in  writing  of  such 
intended  writ  or  process  shall  have  been  delivered  to  him,  &c.,  at  least  one  calendar 
month  before  the  suing  out  or  serving  the  same."  The  true  construction  of  the 
statute  is,  that  the  day  of  giving  the  notice  and  the  day  of  suing  out  the  writ  are  to 
be  reckoned,  the  one  inclusive,  and  the  other  exclusive:  if  so,  the  action  was  not 
brought  too  soon.  The  rule  for  computing  the  time  in  cases  like  the  present,  where 
it  dates  from  an  act  done,  is  to  include  in  the  computation  the  day  on  which  the  act 
was  done.  There  are  many  authorities  to  that  effect :  Clayton's  case  (5  Eep.  1 ),  Norris 
V.  Hundred  of  Gawtry  (Hob.  189  ;  1  Brownl.  156),  Osboirrn  v.  Rider  (Cro.  Jac.  135), 
Clark's  case  (Sty.  3^2),  h.  v.  Adderley  (2  Dougl.  463),  Morley  v.  Vauyhan  (4  Burr. 
2525),  Heliosis  v.  Hester  (1  Lord  Kaym.  280;  Lutw.  1591).  [Parke,  B.  The  cases 
which  refer  to  bills  payable  at  sight  have  been  long  overruled.]  Ctvstle  v.  Burditt 
(3  T.  K.  623)  is  a  direct  authority  to  the  same  effect,  decided  upon  a  similar  statute 
to  the  present.  Lester  v.  Garland  (15  Ves.  248)  may  be  referred  to  as  a  decision 
qualifying  the  former  cases ;  but  that  was  the  case  of  a  will,  in  which  a  liberal  con- 
struction ought  to  be  allowed.  Sir  William  Grant  also,  in  his  judgment,  assigns  some 
weight  to  the  circumstance  of  the  partj'  interested  being  privy  to  the  act  done,  [51] 
which  does  not  apply  to  this  case.  It  has  always  been  laid  down  that  the  Court  will 
apply  a  liberal  rule  in  favour  of  the  right  of  the  subject  to  sue  for  a  wrong  to  his 
liberty  or  property.  In  Zovch  v.  Empsey  (4  B.  &  Aid.  522),  the  Court  certainly  held 
that  the  "  fourteen  days  at  least,"  mentioned  in  the  Lords'  Act,  32  Geo.  2,  c.  28, 
meant  fourteen  clear  days ;  but  the  point  arose  on  a  summary  application,  and  was 
decided  without  argument.  In  Hey.  v.  Justices  of  Shropshire  {f>  Ad.  &  Ell.  173  ;  3  X. 
&  P.  286),  on  the  other  hand,  Littledale,  J.,  saj's,  "It  appears  to  me  that  a  day  is  a 
day,  whether  at  least  be  added  or  loft  out."  The  rule  of  H.  T.,  2  Will.  4,  c.  8, 
expressly  directs  that,  in  all  matters  of  practice,  the  computation  of  time  is  to  be 
made  with  one  day  inclusive  and  one  exclusive.  That  appears  to  be  a  recognition  of 
that  mode  of  computation  as  the  reasonable  and  legal  one.  [Parke,  B.  The  whole 
question  i.s,  whether  the  case  of  Cuftle  v.  Burditt  is  to  be  considered  sound  law.]  It 
has  never  been  overruled.     In  Ex  parte  Farquhar  (Mont.  &  M'Arth.  7),  Leach,  V.  C, 
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held,  that  in  the  computation  of  the  two  calendar  months  mentioned  in  the  Bankrupt 
Act,  6  Geo.  4,  c.  16,  s.  81,  one  of  the  days  ought  to  be  included  ;  and  his  decision  was 
affirmed  on  appeal  hy  the  Lord  Chancellor.  Manners  v.  Bryan  (5  Sim.  147  ;  1  Myl. 
&  K.  453)  is  another  authority  to  the  same  effect.  In  Blunt  v.  Heslop  (8  Ad.  &  E. 
577  ;  3  N.  &  P.  553),  where  the  Court  of  Queen's  Bench  held  that  the  month  required 
by  the  stat.  2  Geo.  2,  c.  23,  s.  23,  for  the  delivery  of  an  attorney's  bill  before  he 
■commence  an  action  upon  it,  is  to  be  computed  exclusively  of  both  the  day  on  which 
the  bill  is  delivered  and  the  day  on  which  the  action  is  brought,  the  attention  of  the 
Court  was  not  directed  to  the  recent  rule  of  Court  above  referred  to.  There,  also, 
the  statute  requires  that  the  bill  shall  be  delivered  "one  month  or  more"  before 
action  brought. 

[52]  Evans  and  E.  V.  Williams,  contra,  were  stopped  by  the  Court. 

Parke,  B.     I  am  of  opinion  that  this  rule  must  be  made  absolute.     The  question 
is,  was  this  action  brought  prematurely?     The  notice  of  action  was  given  on  the  26th 
of  March,  and  the  writ  was  sued  out  on  the  26th  of  April  in  the  same  year.     I  think 
that  was  too  soon.     If  the  case  of  Castk  v.  Burditt  is  still  to  be  considered  law,  then 
undoubtedly  our  judgment  must  be  in  favour  of  the  plaintiff" :  but  I  think  that,  after 
the  decisions  which  have  since  taken  place,  it  cannot  be  so  considered.     According  to 
the  eai-lier  authorities  on  this  subject,  whenever  a  period  of  time  was  to  be  computed 
from  an  act  done,  and  not  from  a  particular  day,  the  day  on  which  the  act  was  done 
was  reckoned  inclusive  :  and  on  that  principle  the  case  of  Caatle  v.  Biirdilt  was  decided. 
There,  in  an  action  before  the  bringing  of  which,  by  the  statute  23  Geo.  3,  c.  70,  "  one 
calendar  month's  notice  "  was  required  to  be  given,  the  plaintiff  gave  his  notice  on  the 
28th  of  April,  and  issued  his  writ  on  the  2Sth  of  the  following  month  ;  and  the  Court 
held  the  notice  sufficient.     But  that  case  was  decided  without  much  argument,  and 
altogether  on  the  authority  of  the  previous  case  of  Rex  v.  Adderley,  in  which,  upon  the 
construction  of  the  20  Geo.  2,  c.  37,  s.  2,  which  exempts  sheriffs  from  the  obligation  of 
returning  any  process  unless  required  to  do  so  within  six  months  after  the  expiration  of 
their  term  of  office,  the  Court  held  that  these  months  must  be  intended  to  mean  lunar 
months,  and  that  the  day  of  the  sheriff's  going  out  of  office  must  be  reckoned  inclusively 
in  the  computation  of  them.     One  of  the  principal  grounds  there  assigned  for  the 
judgment  of  the  Court  was,  that  the  statute  being  made  for  the  ease  and  in  favour  of 
sheriffs,  ought  to  receive  a  liberal  construction   in    their  favour.     But  since  those 
decisions,  the  subject  has  been  much  considered  in  the  case  of  Lea/er  v.  Garland,  which 
[53]  introduced  a  new  view  of  the  question.     I  do  not  say  that  that  case  is  precisely 
in  point  with  the  present:  but  looking  at  the  elaborate  judgment  of  the  Master  of  the 
Rolls,  in  which  all  the  authorities  are  collected  and  commented  upon,  I  should  feel 
little  difficulty  in  saying  that  the  day  in  this  case  ought  to  be  reckoned  exclusively, 
on  the  authority  of  that  case  alone.      But  many  others  have  since  been  decided,  in 
which  the  principle  of  that  case  has  been  followed,  viz.  that  when  time  from  a  par- 
ticular period  is  allowed  to  a  party  to  do  any  act,  the  first  day  is  to  be  reckoned 
exclusivelv.      One  of  the  first  of  these  cases  was  that  of  Fellnv  v.  Inhabitants  of  East 
Hundred  of  Wonford  (9  B.  &  C.  134  ;  4  M.  &  K.  130),  in  which,  under  the  9  Geo.  1, 
c.  22,  which  requires  that  notice  of  an  injury  done  to  premises  maliciously  set  on  fire, 
for  which  an  action  is  brought  against  the  hundred,  shall  be  given  within  two  days 
from  the  time  of  its  being  committed,  the  Court  held  that  these  two  days  must  be 
reckoned  exclusively  of  the  day  on  which  the  fire  happened.     It  is  true,  that  is  a  case 
where  the  party  to  be  affected  was  not  privy  to  the  act  done,  and  therefore  is  within 
the  distinction  suggested  in  Lestn  v.  Garland.     Then  came  the  case  of  Hardy  v.  Eyle 
(9  B.  &  C.  603  ;  4  M.  &  R.  295),  which  was  an  action  against  a  magistrate  for  false 
imprisonment,  which,  by  the  24  Geo.  2,  c.  44,  s.  8,  must  be  brought  within  six  calendar 
months  after  the  act  committed.      The  plaintiff  was  discharged  from  prison  on  the 
14th  of  December,  and  issued  his  writ  on  the  14th  of  June  :  and  he  was  held  to  be 
within  the  six  months.      One  of  the  reasons  given  for  the  decision  in  that  case  by 
Bayley,  J.,  in  delivering  the  judgment  of  the  Court,  certainly  was,  that  the  act  was 
one  to  which  the  plaintifi'  could  not  be  considered  privy.     There  would  be  considerable 
difficulty,  however,  in  supporting  the  judgment  on  that  ground,  for  a  man  must  surely 
be  privy  to  the  act  of  his  own  imprisonment :    the  case  therefore  [54]  rests  more 
legitimately  on  the  general  ground,  that  the  first  day  is  to  be  excluded  from  the  com- 
putation    "  In   JFehh  V.  Fairmaner  (3   M.  &  W.  473  ;  6   Dowl.  P.  C.  549),  in  which 
almost  all  the  authorities  are  cited,  this  Court  held,  in  conformity  with  the  decisious 
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just  referred  to,  that  where  a  party  bought  goods  to  be  paid  for  in  two  calendar  months, 
the  day  of  the  sale  should  be  reckoned  exclusively  in  computing  the  time.  That  case 
has  been  followed  up  by  the  decisions  of  the  Court  of  Queen's  Bench  in  the  two  cases 
of  Bep.  V.  Judices  of  Shropshire,  and  Blunt  v.  He-flop  :  so  that  the  point  may  now  be 
considered  as  settled  by  a  course  of  recent  decisions,  all  proceeding  upon  the  same 
principle,  that  the  day  from  which  the  computation  is  made  ought,  in  cases  like  the 
present,  to  be  excluded  :  and  such  appears  to  me  to  be  the  reason  and  good  sense  of 
the  matter.  On  the  other  hand,  C'aslle  v.  Burditt  rests  altogether  on  the  authority  of 
Bex  V.  Adderky,  which  I  cannot  help  considering  as  overruled.  Applj'  the  criterion 
which  has  been  before  suggested — reduce  the  time  to  one  day,  and  then  see  what 
hardship  and  inconvenience  must  ensue  if  the  principle  I  have  stated  is  not  to  be 
adopted. 

Alder.SOX,  B.  I  am  of  the  same  opinion,  that  the  rule  ought  to  be  made  absolute  ; 
on  the  simple  principle,  that  where  there  is  given  to  a  party  a  certain  space  of  time  to 
do  some  act,  which  space  of  time  is  included  between  two  other  acts  to  be  done  by 
another  person,  both  the  days  of  doing  those  acts  ought  to  be  excluded,  in  order 
to  ensure  to  him  the  whole  of  that  space  of  time.  Here  is  a  case  in  which  one 
party  is  required  to  give  notice  to  another  a  certain  time  before  a  particular  act  can 
be  done  by  the  former ;  the  party  to  whom  the  notice  is  given  cannot  fix  the  period 
of  the  day  when  it  is  to  be  given  :  but  the  act  of  Parliament  allows  him  a  month,  as 
an  intervening  [55]  period  within  which  he  may  deliberate  whether  he  will  do  a 
certain  act,  viz.  tender  amends :  and  unless  you  exclude  both  the  first  and  the  last 
day,  you  do  not  give  him  a  whole  month  for  that  purpose. 

GuRNEY,  B.  I  am  of  the  same  opinion.  As  to  the  argument  that  this  act  ought 
to  be  construed  liberally,  so  as  not  to  be  in  restriction  of  the  general  right  of  bringing 
actions,  I  think  it  is  rather  in  the  nature  of  a  benefit  to  the  party  to  whom  the  notice 
is  required  to  be  given,  and  ought  to  receive  a  liberal  construction  in  his  favour. 

RoLFE,  B.,  concurred. 

Rule  absolute. 

Blaymire  v.  Haley.  Exch.  of  Pleas.  1840. — An  action  cannot  be  maintained  by 
a  father  for  the  seduction  of  his  daughter  while  she  was  in  the  domestic  service 
of  another  person  :  although  it  be  alleged  in  the  declaration  that  she  was  there 
with  the  intention  on  the  part  of  her  father  and  herself  that  she  should  return 
to  her  father's  when  she  quitted  her  service,  unless  she  should  go  into  another 

S6rV'lC6. 

[S.  C.  9  L.  J.  Ex.  147  ;  4  Jur.  107.] 

Case.  The  declaration  stated,  that  one  S.  B.,  the  daughter  of  the  plaintiff,  being 
an  infant  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  eighteen  years  or 
thereabouts  and  unmarried,  had  become  and  was,  with  the  assent  of  her  said  father, 
a  domestic  servant  of  the  defendant,  at  and  for  certain  wages  theretofore  agreed  upon 
and  with  the  intention  on  the  part  of  the  plaintiff  and  his  said  daughter,  that  she 
.should  return  to  her  said  father  whenever  she  quitted  the  service  of  the  defendant, 
unless  she  should  immediately  proceed  to  the  service  of  some  other  person  than  the 
defendant  or  the  plaintiff.  The  declaration  then  averred  that,  at  the  time  of  the 
grievance  thereinafter  mentioned,  the  said  S.  B.  was  able  and  accustomed,  and  but 
for  the  committing  of  such  grievance  would  have  continued,  to  do  and  perform 
domestic  services,  and  by  means  thereof  to  support  herself  without  [56]  assistance 
from  her  said  father  while  she  was  in  the  domestic  service  of  another  person,  and  to 
render  great  assistance  to  her  said  father  while  living  with  him.  It  then  alleged  the 
seduction  of  the  said  S.  B.  by  the  defendant,  that  she  became  pregnant,  and  returned 
to  her  father's  house,  and  that  by  reason  of  such  seduction  she  became  unable  to 
maintain  herself,  and  thereby  the  plaintiff  was  charged  with  her  support  and  medical 
expenses,  and  deprived  of  the  benefit  of  her  services  iV'c. 

General  demurrer  and  joinder.  'I'he  point  stated  in  the  mai'gin  was,  that  the 
<loclaration  disclosed  no  cause  of  action,  it  not  being  alleged  that  the  daughter  of  the 
plaintiff  was,  at  the  time  of  her  seduction,  in  the  service  of  the  ])laintitr. 

Alexander,  in  support  of  the  declaration,  was  called  upon  by  the  Court.  Although 
it  was  formerly  considered  essential  to  the  maintenance  of  an  action  of  this  nature, 
to  shew  acts  of  household  service  performed  by  the  daughter  for  her  parent,  it  is  now 
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clearly  settled  that  it  is  not  necessary  to  prove  any  distinct  or  actual  service,  in 
order  to  sustain  the  action.  [Parke,  B.  Still  a  constructive  service  must  be  proved 
in  all  cases.  There  is  a  distinct  decision  of  Littledale,  J.  to  that  eft'ect,  Mavnder  v. 
Venn  (M.  &  M.  323).]  There  is  a  sufficient  allegation  of  constructive  service  in  the 
present  case  ;  it  is  averred  that  the  girl  left  her  father's  house  with  his  consent,  and 
with  the  intention  on  both  their  parts  that  she  should  return  thither  on  quitting  her 
service. 

Parke,  B.  That  averment  was  evidently  inserted  for  the  purpose  of  shewing  an 
animus  revertendi  in  the  daughter,  and  so  assimilating  this  case  to  those  in  which 
actions  [57]  have  been  held  to  lie  for  the  seduction  of  a  girl  while  on  a  visit  to  a 
friend. (a)  But  this  case  is  very  distinguishable  from  those  :  here  the  girl  was  in  the 
actual  service  of  another  person,  and  her  intention  was  not  to  return  at  any  definite 
time  to  her  father's  house,  but  only  on  her  dismissal  from  her  service,  and  in  the 
uncertain  event  of  her  not  going  into  another  service.  That  an  action  for  seduction 
will  not  lie  under  such  circumstances,  has  been  expressly  decided  in  Dean  v.  Feel 
(5  East,  45).  In  order  to  sustain  this  action,  there  must  be  damnum  et  injuria.  The 
plaintiff  not  having  shewn  any  right  to  the  services  of  his  daughter  at  the  time  of 
the  seduction,  there  is  here  damnum  absque  injuria.  A  mere  temporary  absence 
undoubtedly  would  not  be  sufficient  to  defeat  the  action ;  but  that  is  very  diflerent 
from  a  continued  and  regular  service. 

Alderson,  B.  I  remember  this  very  case  arising  on  the  Northern  Circuit,  at 
Newcastle,  in  a  case  in  which  I  was  concerned,  about  the  year  1819 — and  the  Court 
held  that  no  action  lay. 

GuRNEY,  B.,  and  EoLFE,  B.,  concurred. 

Judgment  for  the  defendant. 

[58]  MoRTiiMER  V.  M'Call.\n.  Exch.  of  Pleas.  1840. — Indebitatus  assumpsit,  in 
£5000  for  certain  £3  per  cent,  stock  alleged  to  be  sold,  and  caused  to  be  trans- 
ferred, by  the  plaintiff  to  the  defendant,  and  by  the  defendant  duly  accepted. 
Pleas — 1st,  non  assumpsit;  2nd,  that  the  defendant  did  not  accept  the  stock 
from  the  plaintiff.  At  the  trial  it  appeared  that  one  T.,  a  stock-broker,  had 
applied  to  the  plaintiff,  a  stock-jobber,  for  the  purchase  of  stock  to  the  amount 
of  £5000  for  the  defendant.  The  plaintiff,  not  having  any  stock  of  his  own, 
applied  to  AV.,  who  agreed  to  transfer,  and  did  accordingly  transfer,  stock  standing 
in  his  name  to  the  defendant.  Evidence  was  given  that  it  was  the  usage  on  the 
Stock  Exchange  to  give  credit  to  the  broker,  even  although  the  principal  were 
disclosed  ;  though  credit  is  sometimes  given  to  the  principal,  and  his  cheque  taken 
where  the  broker's  credit  is  not  thought  sufficient : — Held,  that  under  these 
circumstances  the  learned  Judge  was  right  in  leaving  it  to  the  jury  to  consider, 
whether  the  plaintiff  sold  the  stock  on  the  credit  of  T.  and  T.  only,  or  on  the 
credit  and  responsibility  of  the  principal,  the  defendant ;  and  the  jury  having 
found  the  latter,  that  the  verdict  was  right : — Held,  also,  that  although  the 
plaintiff"  was  not  in  possession  of  the  stock  at  the  time  of  the  sale  or  transfer,  he 
could  maintain  indebitatus  assumpsit  for  the  price  of  it :  and  that  the  contract 
was  not  prohibited  by  the  stat.  7  Geo.  2,  c.  8,  s.  8,  as  that  only  applies  to  fictitious 
sales  of  stock,  and  not  to  cases  where  the  stock  is  actually  transferred,  although 
the  seller  was  not  possessed  of  it  at  the  time  of  the  contract. — A  witness  having 
been  called  to  prove  on  the  part  of  the  plaintiff,  that,  immediately  after  the 
transfer  had  taken  place,  the  plaintiff  requested  T.  to  give  him  the  cheque  of  his 
principal : — Held,  that  this  evidence  was  admissible,  not  as  amounting  to  an 
admission,  but  as  part  of  the  res  gestas. — In  order  to  prove  the  acceptance  of  the 
stock  by  the  defendant,  evidence  was  adduced  that  T.,  and  a  person  unknown  to 
the  clerk  in  the  Bank,  came  there  with  T.  and  made  an  entry  of  his  acceptance 
of  the  stock,  and  a  witness  was  then  called  who  proved  that  he  had  inspected 
the  Bank  books,  and  that  the  signature  to  the  acceptance  of  the  stock  was  in  the 
defendant's  handwriting : — Held,  that  this  evidence  was  admissible  to  prove  the 
acceptance  of  the  stock  by  the  defendant,  and  that  it  was  not  necessary  that  the 

(a)  Booth  V.  Charlton,  and  Johnson  v.  31' Adam,  cited  5  East,  47.  See  Hanis  v.  Butler 
2  M.  &  W.  542. 
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Bank  books  themselves  should  be  produced,  they  not  being  removable  on  the 
ground  of  public  convenience. — On  the  part  of  the  defendant,  several  letters, 
containing  accounts  between  the  defendant  and  T.,  were  offered  in  evidence  to 
prove  the  existence  of  a  debt  from  T.  to  the  defendant  to  the  amount  of  the  stock 
transferred.  Other  evidence  had  been  given  which  shewed  that  fact  on  the  part 
of  the  plaintiff,  and  the  plaintifTs  counsel  admitted  in  his  reply,  that  the  existence 
of  the  debt  from  T.  to  the  defendant  had  been  sufRcientlj'  established.  The 
defence  turned  on  a  point  collateral  to  this  question.  This  evidence  having  been 
rejected  : — Held,  that  rejection  of  it  did  not  form  a  sufficient  ground  for  a  new 
tiial. — Held,  also,  that  the  allegation  in  the  declaration,  of  the  acceptance  of 
stock  from  the  plaintiff,  was  sufficiently  shewn,  although  made  through  the 
medium  of  W. 

[S.  C.  9  L.  J.  Ex.  73  ;    4  Jur.  172.] 

Assumpsit.  The  declaration  alleged,  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  £.iOOO,  for  certain  to  wit,  £5(i00  interest  or  share  in  the  joint 
stock  of  £3  per  cent,  annuities,  transferable  at  the  Bank  of  England,  called  the  Con- 
solidated £3  per  Cent,  annuities,  then  sold  and  caused  to  be  transferred  b}'  the  plaintiff' 
to  the  defendant  at  his  special  instance  and  request,  and  by  the  said  defendant,  then, 
to  wit,  on,  itc,  duly  accepted.     'I  here  was  a  second  count  upon  an  account  stated. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  as  to  the  first  count  of  the 
declaration,  that  the  said  interest  or  share  in  the  said  joint  stock,  in  the  first  count  [59] 
mentioned,  and  therein  alleged  to  have  been  cjiused  to  be  transferred  by  the  plaintiff 
to  the  defendant,  was  so  «aused  to  be  transferred  under  and  by  viitue  of  a  certain 
contract  and  agieement  made  with  the  plaintiff  after  the  1st  of  June,  1734,  viz.  on 
the  7th  of  October,  1>>39,  for  the  transfer  on  the  da\'  and  year  last  aforesaid  by  the 
plaintiff  to  the  defendant,  of  the  said  .sum  of  £.5000  interest  or  share  in  the  said  joint 
stock  in  the  first  count  mentioned,  for  and  in  consideration  of  the  sum  of  4.5311.  5s., 
to  be  therefoie  paid  to  the  plaintiff' for  the  same  And  the  defendant  further  says, 
that  at  the  time  of  the  making  of  such  contract  and  agreement,  the  plaintiff  was  not 
actually  possessed  of,  or  entitled  unto,  in  his  own  right,  or  in  his  own  name,  or  in  the 
name  or  names  of  trustee  or  trustees  to  his  use,  of  the  said  interest  or  share  in  the 
said  joint  stock  in  the  said  first  count  mentioned,  or  any  part  thereof,  by  means 
whereof  the  said  contract  and  agreement,  and  the  said  promise  in  the  said  declaration 
mentioned,  so  far  as  the  same  relates  to  the  said  first  count,  then  became  and  was, 
and  from  thence  hitherto  hath  been,  null  and  void  Verification.  The  third  plea 
alleged,  that  the  defendant  did  not  accept  from  the  said  plaintitl  the  interest  or  share 
in  the  said  stock,  as  in  the  first  count  alleged. 

The  plaintiff  took  issue  on  the  1st  and  3rd  plea.s,  and  demurred  to  the  "ind. 

At  the  trial  before  Gurney,  B.,  at  the  London  Sittings  after  last  Michaelmas  Term, 
it  appeared  that  on  the  7th  of  December,  1839,  a  person  of  the  name  of  Taylor, 
a  stockbroker,  applied  to  the  plaintiff,  a  stock-jol>bcr,  for  the  purchase  of  stock  to  the 
amount  of  £5000  for  the  defendant.  The  plaintiff,  not  having  any  stock  of  his  own, 
applied  to  a  person  named  Ward,  who  agreed  to  transfer  stock  to  the  defendant  to 
the  amount  required,  and  accordingly  stock,  standing  in  Ward's  name,  was  transferred 
by  him  to  the  defendant.  In  order  to  prove  the  acceptjvnce  of  the  stock  by  the 
defendant,  an  examined  copy  of  the  Hank  [60]  books  was  produced,  in  which  there 
appeared  to  be  a  transfer  of  that  amount  of  stock  by  Ward  ;  and  for  the  purpose  of 
proving  the  identity  of  the  defendant  with  the  person  to  whom  the  stock  was  trans- 
ferred, a  clerk  in  the  Bank  was  called,  who  proved  that  on  the  day  in  question,  a 
person  whom  he  did  not  know  came  to  the  Bank  with  Taylor,  and  made  an  entry 
of  his  acceptasice  of  the  stock  ;  and  it  was  then  proposed  to  shew  the  identity  of  the 
defendant  with  that  person,  by  proving  that  the  name  in  the  Bank  books,  as  acceptor 
of  the  stock,  w;is  in  his  handwriting.  This  evidence  was  objected  to,  on  the  ground 
that,  in  order  to  prove  the  defendant's  handwriting,  the  Bank  books  themselves  ought 
to  be  proved,  and  that  if  on  the  ground  of  public  convenience  they  could  not  be 
produced,  no  secondary  evidence  of  their  contents  could  be  given  to  prove  the 
defendant's  identity.  The  learned  Judge  however  received  the  eviflence.  A  stock 
receipt,  signed  by  Ward,  was  also  put  in  evidence,  which  stated  that  he,  Ward,  had 
received  money  fiom  the  defendant  for  the  transfer  of  £5000  stock.  It  was  proved 
also,  that  after  the  transfer  weis  made,  a  conversation  had  Uiken  place  between  the 

Ex.  Div.  VII.— 11 
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plaintiff  and  Tiiylor,  in  which  the  plaintiff  had  requested  Taylor  to  give  him  the 
cheque  of  his  principal,  when  he  gave  his  own  cheque,  requesting  that  it  might  not  be 
presented  till  the  next  day.  This  evidence  was  objected  to,  on  the  ground  of  the 
conversation  having  taken  place  after  the  transfer  was  made,  but  the  objection  was 
overruled.  The  plaintiff  subsequently  pressed  Taylor  for  the  money,  when  he 
admitted  that  he  had  no  funds  at  the  bank  on  which  his  cheque  was  drawn  ;  upon 
which  the  plaintiff  summoned  him  as  a  defaulter  before  the  committee  of  the  Stock 
Exchange,  when  he  admitted  that  he  had  for  a  long  time  owed  the  defendant  £5000 
worth  of  stock,  which  the  defendant,  who  had  employed  him  in  several  stock  transac- 
tion.s,  had  allowed  to  remain  in  his  hands,  on  receiving  an  undertaking  that  he  would 
replace  it  within  a  certain  time.  It  appeared  that  shortly  before  this  trans-[61]-action, 
the  defendant  had  repeatedly  applied  to  Ta3'lor  to  invest  the  money  in  Consols ;  and 
two  letters  were  given  in  evidence  from  the  defendant  to  Taylor,  containing  statements 
of  accounts  between  them,  and  pressing  for  the  inve.stment.  Four  other  letters 
between  these  parties,  containing  statements  of  accounts  between  them,  were  tendered 
on  behalf  of  the  defendant,  but  on  being  objected  to  by  the  plaintiff's  counsel,  were 
rejected.  Taylor  died  a  day  or  two  after  the  transfer.  Evidence  was  adduced  of  the 
course  and  practice  of  the  Stock  Exchange,  from  which  it  appeared  that  the  general 
usage  was  to  give  credit  to  the  brokei',  even  although  the  name  of  the  principal  were 
disclosed,  and  that  the  reason  for  this  was,  because  the  principal  was  usually  a  person 
unknown  to  the  seller,  and  one  whose  solvency  he  consequently  could  not  know  or 
judge  of.  The  practice,  therefore,  in  paying  for  stock  was,  to  take  in  the  first  instance 
the  broker's  cheque  for  the  amount,  who  then  took  that  of  his  principal,  both  for  the 
amount  of  the  stock  and  for  his  commission.  Sometimes,  iiowever,  when  the  broker 
was  not  deemed  sufficiently  responsible,  and  the  seller  unwilling  to  give  him  credit, 
the  usage  was  either  to  demand  actual  payment  in  money,  or  take  the  cheque  of  the 
principal,  and  to  hold  back  the  stock  until  the  actual  receipt  of  the  one  or  the  other, 
or  till  the  broker  shewed  he  had  got  them  in  his  hands.  There  is  also  a  printed  rule 
of  the  Stock  Exchange,  declaring  the  bioker  to  be  the  person  responsible  for  the  stock, 
notwithstanding  any  reference  made  by  him  to  a  third  person.  The  learned  Judge, 
in  summing  up,  told  the  jury  that,  although  by  the  regulations  of  the  Stock  Exchange 
the  broker  was  the  party  considered  liable,  it  did  not  follow  that  the  principal  might 
not  be  liable  also ;  and  he  left  it  to  them  to  say  whether  the  plaintiff  had  ever  given 
credit  to  or  taken  the  responsibility  of  Taylor,  or  ever  consented  to  release  the 
defendant  as  the  principal.  The  jury  having  found  their  verdict  for  the  plaintiff  for 
the  amount  chiinied, — 

[62]  Sir  W.  VV.  Follett  now  moved  to  enter  a  nonsuit,  or  for  a  new  trial.  First, 
the  leained  Judge  misdiiected  the  jury  with  reference  to  the  question  to  whom  credit 
was  given.  The  evidence  of  the  usage  of  the  Stock  Exchange  shewed  that  credit  was 
usually  given  to  the  broker,  and  not  to  the  principal ;  and  the  question  left  to  the 
jury  ought  to  have  been.  Did  the  plaint! i',  on  the  present  occasion,  contrary  to  the 
practice  of  the  Stock  Exchange,  give  credit  to  the  principal  instead  of  the  broker? 
The  general  rule  with  respect  to  the  responsibility  of  principal  and  agent  is  laid  down 
in  Falersoii  v.  Unndaseipd  (15  East,  fi2), — that  if  the  seller,  knowing  that  the  buyer, 
though  dealing  in  his  own  name,  is  in  truth  the  agent  of  another,  elect  to  give  credit 
to  such  agent,  he  cannot  afterwards  recover  against  the  known  principal  ;  but  if  the 
principal  be  not  known  at  the  time  of  the  purchase,  the  principal  when  discovered,  or 
the  agent,  may  be  sued  at  the  election  of  the  seller ;  unless  where,  l)y  the  usage  of 
trade,  the  credit  is  understood  to  be  confined  to  the  agent  so  dealing.  Now,  according 
to  the  usage  of  the  Stock  Exchange,  the  credit  here  was  confined  to  the  broker,  and 
the  principal  is  not  liable.  [  vlderson,  B.  Is  not  the  question  whether  he  bought  as 
principal  or  as  agent?  If  a  party  goes  into  the  market  and  buys  stock  as  principal, 
the  peison  to  whom  the  seller  afteiwards  transfers  it  cannot  be  liable  for  what  he  so 
buys.  But  if  he  goes  into  the  maiket  and  buys  as  an  agent,  is  not  the  principal  liable 
when  discovered?]  In  the  case  of  an  rdinary  agency  it  may  be  so,  but  there  is  a 
distinction  in  the  ease  of  a  stock-broker,  by  the  usage  of  the  Stock  Exchange. 
[Alderson,  B.  The  rule  as  to  credit  being  given  to  the  broker,  is  a  mere  honorary 
regulation  among  the  members  of  the  Stock  Exchange.  No  one  can  doubt  but  that 
the  plaintiff  took  the  responsibility  of  the  principal.  Lord  Abinger,  C.  B.  And  the 
question  as  to  whom  credit  was  given  was  left  to  the  jury.  | 

[63j  The  second  objection  is  as  to  the  admissibility  of  evidence  of  the  handwriting 
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of  the  defeiidaut  in  the  Bank  liooks,  for  the  purpose  of  proving  that  he  was  present 
at  the  Bank  and  accepted  the  stock.  Such  evidence  was  not  admissible.  If  it  was 
important  to  prove  tiJat  fact,  the  plaintill'  should  have  pioduced  the  Bank  books,  and 
proved  that  the  signature  to  the  acceptance  of  the  stock  was  in  the  defendant's  hand- 
writing. In  order  to  prove  the  identity  of  the  handwriting,  the  document  itself 
should  be  produced.  The  rule  that  an  examined  copy  of  an  entr}^  in  a  book  of  this 
public  nature  is  receivable,  is  confined  to  the  proof  of  a  fact  direeth-  in  issue  ;  but 
where  .i  collateral  fact  connected  with  those  books  is  sought  to  be  established,  that 
principle  does  not  apply,  and  the  original  must  be  produced.  In  the  case  oj  a  marriage, 
that  may  be  proved  by  an  examined  copy  of  the  register,  and  by  shewing  the  identity 
of  the  parties  ;  but  the  identity  of  the  parties  would  not  be  established  by  mere  proof 
of  their  handwriting  to  the  original  entry.  In  order  to  prove  that,  it  is  necessary 
to  adduce  witnesses  who  were  present  at  the  ceremony.  [Alderson,  B.  If  I  want  to 
shew  that  th*  defendant  was  the  individual  who  wrote  his  name  in  the  Bank  books, 
surely  1  shew  that  liy  proving  that  it  was  his  handwriting.  Suppose,  in  a  case  of  tieason, 
it  were  necessary  to  prove  that  an  individual  was  in  a  certain  crowd  at  a  particular 
place,  would  it  not  be  competent  to  shew  that  at  that  place  he  wrote  his  name  on  a 
wall,  by  proving  his  handwriting  upon  it,  or  must  the  wall  be  produced  1  The  case 
of  handwriting  in  the  Bank  books  is  precisely  analogous,  because  for  the  sake  of  public 
convenience  they  cannot  be  removed.]  The  objection  is,  that  you  cannot  ask  the 
question  whether  it  was  the  handwriting  of  the  party,  for  the  purpose  of  establishing 
the  collateral  fact.  With  relation  to  parish  registers, — suppose  it  were  sought  to  prove 
a  collateral  fact,  as  that  a  certain  party  was  in  th.it  parish  [64]  church  on  a  certain 
day  ;  that  could  not  be  done  by  proving  his  handwriting  in  the  parish  books  :  because 
it  would  be  to  prove  a  collateral  fact,  which  might  be  established  by  independent 
evidence.  It  is  submitted  that  if  a  document  is  required  for  a  collateral  purpose,  the 
original  document  ought  to  be  in  Couit,  in  order  that  the  jury  mav,  for  the  purpose 
of  ascertaining  its  genuineness,  have  the  opportunity  of  comparing  it  with  other  docu- 
ments which  may  l)e  produced,  or  for  the  purpose  of  cross-examining  the  witness  who 
comes  forward  to  prove  it.  The  rule  on  this  subject  is  thus  laid  down  b}'  Powis,  C.  J., 
in  ttex  V.  Snuih  (1  Str.  126) :  "  Where  things  are  evidence  of  themselves  as  corporation 
books,  we  make  no  rule  to  produce  them,  but  only  that  a  party  may  have  copies, 
which  copies  are  evidence;  but  this  examination  (before  a  Justice  of  the  peace)  is  not 
evidence  of  itself,  without  proving  the  hand  of  the  party  ;  and  so  it  is  of  warrants  and 
affidavits  ;  and,  therefore,  a  copy  of  them  is  no  evidence,  and  we  must  have  the  original, 
for  nothing  else  concludes  the  party." 

TliiriUy,  the  learned  Judge  ought  not  to  have  received  evidence  of  the  conversa- 
tion between  Taylor  and  the  jdaintiM',  behind  the  back  of  the  defendant,  after  the 
stock  had  been  transferred,  and  the  transaction  was  at  an  end.  That  was  a  mere 
statement  made  by  an  agent,  after  his  power  to  bind  his  principal  was  determined,  and 
therefore  could  not  affect  the  latter.  [Lord  Abi.nger,  G.  B  Wiis  it  not  part  of  the 
res  gestai?  ]  It  occurred  after  the  transaction  was  at  an  end,  and  therefore  was  not 
admissible.  It  is  immaterial  whether  it  was  on  the  same  day  or  .six  months  afterwards, 
provided  the  transaction  was  completed.  Fourthly,  the  four  letters  from  the  defendant 
to  Taylor,  containing  the  accounts  between  them,  were  improperly  rejected.  They 
were  material  evidence  in  the  cause,  as  shewing  the  origin  of  the  debt  [65]  due  from 
Taylor  to  the  defendant,  and  therefore  were  admissible  in  evidence.  1  he  questiou 
was  not,  whether  in  the  opinicjii  of  the  learned  Judge  the  fact  to  be  established  by 
them  had  been  proved  already,  foi'  the  jury  might  not  consider  the  proof  already  given 
as  sufficient.  The  Judge  cannot  take  into  consideration  the  eltect  or  the  weight  of 
the  evidence,  but  merely  its  adraissil)ility  :  Create  v.  Ilairetl  (I  C.  M.  i*i;  K.  919). 
Fifthly,  the  plaintitt"  not  having  any  stock  of  his  own  at  the  time  of  the  sale,  the 
contract  was  altogether  void,  by  the  provisions  of  the  statute  7  Geo.  2,  c.  8,  s  b,  by 
which  it  is  enacted,  that  "all  contniets  and  agreements  whatsoever,  for  the  buying, 
selling,  assigning,  or  transferring  of  any  stock,  or  of  any  part,  share,  or  interest  therein, 
whereof  the  partv  contracting  or  agreeing,  &c.,  to  sell,  assign,  or  transfer  the  same, 
shall  not  at  the  time  of  the  making  such  contract  or  agreement  be  actually  possessed 
or  entitled  unto  in  his  own  right,  or  in  his  own  name,  or  in  the  name  of  a  trustee  or 
trustees  to  his  use,  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever." 
This  action  is  in  form  an  action  of  indebitiitus  assumpsit  for  stoi^k  sold  by  the  plaintiff, 
but  such  an  action   is  not  maintainable,  the  contract  for  the  sale  ol   it  being   void  :  if 


324  MORTIMER    V.   M'CALLAN  8  M.  &  W.  66. 

there  be  any  lemedy  at  all,  the  plaintiff'  ought  to  have  proceeded  on  the  special 
contract,  and  have  alleged  as  the  consideration  that  he  had  procured  a  third  party  to 
transfer  the  stock.  Lastly,  the  allegation  in  the  declaration,  of  the  acceptance  of  this 
stock,  was  disproved  by  the  evidence,  for  the  stock  wns  standing  in  the  name  of  Ward, 
and  must  be  considered  as  transferred  by  him,  and  not  by  the  plaintiff'. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  there  is  no  sufficient  ground  to  accede 
to  any  part  of  the  motion  in  this  case. 

[66]  The  first  objection  turns  upon  an  alleged  improper  direction  by  the  learned 
Judge,  upon  the  question  whether  the  credit  was  given  to  Taylor  oi-  to  1;he  defendant 
by  the  plaintiff'.  Now  that  question,  undoubtedly,  is  one  of  a  very  important  character, 
as  it  involves  the  practice  of  the  Stock  Exchange  generally.  I  have  no  doubt  myself, 
from  the  long  experience  I  have  had  in  matters  of  this  description,  that  there  is  an 
understanding  between  the  parties  on  the  Stock  Exchange,  that  inter  se  they  bold  the 
broker  liable.  I  do  not  say  that  understanding  would  not  have  a  very  gi'e^  influence  on 
the  question  in  individual  cases  ;  but  it  is  admitted  in  this  case  that  there  was  evidence 
which  shewed  that  it  was  doubtful  whether  the  party  meant  to  hold  the  broker  only 
responsible,  or  to  have  also  the  security  of  the  piincipal.  I  do  not  apprehend  the 
rules  of  the  Stock  Exchange  would  make  any  diff'erence  as  to  the  right  of  a  party  who 
sells  stock,  to  choose  to  what  peison  credit  shall  be  given  if  he  thinks  proper,  and  the 
evidence  shews  that  it  was  the  case  sometimes  to  look  to  the  principal.  That,  then, 
brings  it  to  a  question  in  this  particular  case, — whether  or  not  the  plaintiff'  meant  to 
take  the  credit  of  Taylor  only,  and  give  up  that  of  the  defendant,  or  whether  he 
insisted  on  the  credit  of  the  defendant?  Now  that  was  a  question  for  the  jury.  I 
think  there  was  evidence  to  go  to  them  upon  that  question,  and  the  learned  Judge 
seems  to  me  to  have  left  it  very  fairly  to  them,  and  in  woids  quite  sufficient  for  the 
jury  to  understand  that  the  question  was,  whether  or  not  the  plaintiff'  had  sold  the 
stock  on  the  credit  of  Taylor  only,  and  had  given  up  his  claim  on  M'Uallan.  If  he 
chose  to  take  Taylor  and  give  up  M'Callan,  undoubtedly  he  must  abide  by  the  conse- 
quences. The  whole  question  upon  this  part  of  the  case  is,  whether  he  did  so  or  not, 
and  there  was  at  least  evidence  to  raise  a  question  of  doubt,  which  the  jury  alone 
could  determine,  and  that  question  was  left  by  the  learned  Judge  correctly.  I  think, 
therefore,  we  cannot  disturb  the  verdict  upon  that  ground. 

[67]  The  next  objection  is,  that  the  evidence  of  the  defendant's  handwriting,  in  the 
books  of  the  Bank  of  England,  was  not  admissible.  Now  it  has  been  established  by  a 
series  of  decisions,  the  first  of  them  I  think  by  Lord  Mansfield, (a)  that  the  books  of 
the  Bank  of  England  being  of  great  concernment  to  the  whole  of  the  national  cieditors, 
the  removal  of  them  would  be  so  inconvenient,  that  copies  of  them  might  be  received 
in  evidence.  It  was  founded  upon  the  principle,  that  the  public  inconvenience,  from 
the  removal  of  documents  of  that  sort,  would  justifj'  the  introduction  of  secondary 
evidence.  That  principle  has  been  adopted  in  a  variety  of  cases,  and  has  never  been 
questioned  since.  I  know  there  have  been  attempts  to  apply  it  in  cases  where  it  was 
not  applicable  :  the  first  was  the  case  of  Hex  v.  Lard  George  Gor(lon,[li)  where  copies  of 
the  journals  of  the  House  of  Commons  were  offered  to  be  given  in  evidence,  and 
supported  on  the  ground  of  the  above  decision  by  Lord  Mansfield  as  to  the  books  of 
the  Bank  of  England  ;  but  they  were  rejected  bv  him  on  the  tiial,  on  the  ground  that 
no  such  inconvenience  would  attend  the  removal  of  the  journals  of  the  House  of 
Commons,  as  any  wishing  to  remove  them  could  get  the  sanction  of  the  Speaker  to 
do  so.  Another  attempt  was  made  to  give  copies  of  the  journals  in  evidence,  on  the 
trial  of  Lord  Melville  on  his  impeachment.(r)  There  the  case  of  Lord  George  Gordon 
was  cited,  and  the  ruling  was  said  to  have  been  in  favour  of  receiving  the  secondary 
evidence  ;  but  Lord  Erskine,  who  presided  in  the  House  of  Lords,  referred  to  that 
case,  and  shewed  that  the  decision  had  [68]  been  to  the  contrary  ;  and  the  evidence 

(a)  See  Dougl.  593,  n. ;  Marsh  v.  C'ollnett,  2  Esp.  665 ;  Lynch  v.  Gierke,  3  Salk.  154  ; 
Mann  v.  Carey,  id.  155. 

(b)  Dougl.  590.  There  the  copies  of  the  journals  are  stated  to  have  been  received 
and  read  as  evidence  without  objection  ;  and  see  the  note  at  p.  593.  See  also  2 1 
St.  Tr.  543. 

(c)  See  29  St.  Tr.  685.  It  would  appear  from  that  report,  that  the  objection  of 
the  Lord  Chancellor  was  not  to  the  reception  of  examined  copies,  but  of  the  printed 
journals. 
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was  rejected,  on  the  ground  that  there  was  no  snch  inconvenience  attending  the  removal 
of  the  journals  as  of  the  hooks  of  the  Bank.  The  next  ciise  that  arose  was  with  respect 
to  the  books  of  the  Customs  and  Excise  (see  Her  v.  Kin;/,  2  T.  K.  234  ;  Fuller  v.  Fetch, 
Carth.  34(5).  It  was  formerly  the  practice  to  produce  them,  but  after  some  considera- 
tion it  was  thought  that  the  public  inconvenience  was  so  great,  that  it  has  become 
every  day's  practice,  in  this  and  the  other  Courts,  to  allow  copies  of  those  books  to 
be  received  in  evidence.  1  hat  goes  upon  the  general  principle  of  not  removing  books 
of  general  concernment.  Then  does  not  that  principle  applv  in  all  such  cases!  The 
public  inconvenience  in  this  case  is  as  great  as  in  the  case  of  any  other  books.  I 
think  a  case  has  been  apth'  put  by  my  Brother  Alderson,  that  if  a  writing  were  on  a 
wall,  might  3'ou  not  give  evidence  of  the  character  of  the  handwriting,  as  probable 
evidencs  of  who  wrote  it,  without  producing  the  wall  in  Court?  Suppose  a  man, 
instead  of  printing  a  libel  in  the  usual  way,  were  to  write  it  on  the  dead  walls  of  the 
metropolis,  is  it  to  be  said  that  he  cannot  be  punished,  because  you  cannot  produce 
the  wall  in  Court?  May  you  not,  in  such  a  case,  prove  his  handwriting?  Nor  is  this 
case  altogether  imaginary — I  would  mention  a  case  which  occurred  very  early  in  my 
profe.ssional  life,  where  a  man  was  convicted  of  writing  a  libel  on  the  wall  of  the 
Liverpool  gaol.  In  that  case  the  handwriting  of  the  party  was  proved,  and  he  was 
convicted.  Formerly  the  actual  production  of  an  answer  in  Chancery  was  required, 
but  the  Lord  Chancellor's  officers  had  been  in  the  habit  of  carrying  out  these  docu- 
ments without  the  consent  of  the  Lord  Chancellor,  and  as  that  was  found  to  be  incon- 
venient, they  were  forbidden  to  do  it,  and  the  consequence  is,  that  an  office  copy  is 
now  given  in  evidence,  in  cases  where  the  original  would  be  evidence.  I  also  remember 
a  case  where  two  persons  were  convicted  in  [69]  Ireland  of  a  misdemeanour  against 
the  revenue  laws,  and  who  could  only  be  indeutitied  b_v  proving  the  entries  they  had 
made  in  the  Custom-house  books,  which  were  not  removable  upon  the  general  principle 
of  inconvenience  to  the  public  :  and  some  one  was  called,  not  to  prove  that  he  saw 
them  there,  but  to  prove  their  handwriting  ;  a  bill  of  exceptions  was  tendered  upon 
that  very  point,  and  the  House  of  Lords  determined  that  it  was  admissible  evidence. 
That  is  exactly  this  case,  except  that  it  is  stronger.  Therefore  I  think  it  was  com- 
petent evidence,  for  the  purpose  of  proving  the  identity  of  the  party  who  accepted 
this  stock,  to  shew  that  an  entry  in  the  books  of  the  Bank  of  England  was  the  hand- 
writing of  that  party.  The  principle  of  law  is,  that  where  you  cannot  get  the  best 
possible  evidence,  you  must  take  the  next  best ;  and  where  the  law  has  laid  down  that 
you  cannot  remove  the  document  in  which  the  writing  is  made,  you  are  to  be  entitled 
to  the  next  best  evidence  of  it,  by  proving  whose  writing  it  was.  I  therefore  think 
there  is  no  ground  for  the  rule  upon  this  point. 

The  thiid  point  is,  as  to  the  admission  of  the  evidence  of  what  occurred  between 
Ta3'lor  and  the  plaintitl",  immediately  after  the  tiansaction.  As  a  general  principle  it 
is  undoubtedly  true,  that  conversations  with  an  agent  after  the  transaction  are  not 
evidence  against  his  principal ;  but  the  question  is,  whether  this  be  not  a  part  of  the 
res  gestiu  '.  It  is  part  of  the  evidence  to  shew  th.it  the  plaintiH'  did  not  trust  Taylor, 
and  I  do  not  know  how  it  could  have  been  shewn  otherwise.  It  is  before  the  trans- 
action is  conclu<led,  that  is,  Ijefore  payment  is  made  ;  and  I  think  it  is  receivable  : 
it  is  not  a  conversation  between  an  agent  and  principal  after  the  transaction  is 
concluded,  but  a  conversation  at  the  time  he  is  dealing  with  him,  and  a  part  of  the 
res  gestae. 

Then,  the  fourth  objection  is,  that  letters  were  rejected  which,  it  is  said,  tended 
to  shew  more  satisfactoril3'  the  debt  which  the  defendant  claimed  to  be  due  from  [70] 
Taylor.  If  the  question  was,  whether  Taylor  owed  M'Callan  a  sum  of  money,  these 
accounts  would  not  prove  it.  How  could  accounts  between  Taylor  and  the  defendant 
tend  to  establish  the  existence  of  a  debt,  in  an  action  between  the  defendant  and  a 
third  party?  I  think  they  certainly  were  not  evidence  at  all.  The  letters  directing 
the  money  to  be  invested  were  evidence,  because  the\'  were  directions  given  to  the 
agent ;  they  were  evidence  of  the  fact ;  but  it  is  quite  new  to  me  for  a  party  to  say, 
I  will  establish  a  debt  due  to  myself,  by  letters  of  my  agent,  who  is  not  a  partj'  in 
the  cause.     I  think,  therefore,  these  letters  were  [iroperly  rejected. 

The  next  point  is,  that  the  stock  was  not  the  stock  of  the  plaintitf,  but  was  Ward's 
stock  ;  and  it  is  said  that  the  plaintiff  could  not  enforce  his  contract  for  the  sale  of 
this  stock,  because  he  had  none  at  the  time  of  the  contract.  That  general  proposition 
certainly  is  not  true ;  how  man}'   merchants  are  there  who  make  contracts  to  sell 
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things  whicb  they  are  not  in  possession  of  1  Can  it  be  doubted,  that  a  man  who  has 
made  a  contract  to  sell  that  which  he  is  not  then  possessed  of,  if  he  obtain  means  to 
perform  that  contract,  and  to  deliver  the  thing  sold,  by  his  own  hands  or  b}^  the  agency 
of  another,  is  entitled  to  recover  the  price  of  ifi  But  it  is  said,  that  b}'  I'eason  of  the 
prohibition  in  the  act  of  Parliament,  he  could  not  sell  this  stock.  Now  that  act  was 
made  for  the  purpose  of  preventing  what  is  declared  to  be  an  illegal  trafficking  in  the 
funds,  by  selling  fictitious  stock  merely  by  way  of  differences  ;  but  it  never  was 
intended  to  affect  bona  fide  sales  of  stock,  or  to  say,  if  a  man  undertakes  to  sell  stock 
to  another,  and  transfers  the  actual  stock,  and  delivers  it  to  bim,  and  he  accepts  the 
stock,  that  that  is  not  a  lawful  transaction.  That  is  not  a  case  within  the  statute  at 
all.  True,  the  plaintiff  had  not  the  stock  at  the  time  it  was  purchased,  but  he  had 
it  before  it  was  invested  in  the  name  of  the  defendant;  and  whether  he  transferred 
it  to  the  defendant  himself,  oi-  prociu'cd  another  person  to  transfer  it  for  him,  makes 
no  difference  [71]  !u  point  of  fact,  he  procured  stock  ;  and  through  his  instrumen- 
tality, the  defendant  Ijecame  possessed  of  the  stock  ;  and  therefore,  whether  he  had 
it  transferred  into  his  own  name  fiist,  and  then  re-transferred  it,  makes  no  difference. 
I  therefore  think  there  is  nothing  in  that  objection. 

The  ne.xt  is,  that  the  issue,  that  the  defendant  accepted  the  stock  from  the 
plaintiff,  was  not  proved.  Now  let  us  see  what  that  issue  is.  The  declai'ation  states, 
that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  £5000  for  certain  stock 
then  sold  and  caused  to  be  transferred  by  the  plaintiff  to  the  defendant,  and  by  the 
defendant  duly  accepted.  T  he  meaning  of  that  is,  that  it  was  sold  and  delivered  to 
the  defendant,  and  that  he  took  to  it ;  that  he  took  the  stock  as  his  own,  not  that 
he  accepted  it  fiom  the  plaintiflT.  Then  the  defendant,  by  his  plea,  endeavours  to 
introduce  that  which  is  not  part  of  the  averment  in  the  declaration.  He  says,  I  did 
not  accept  from  the  plaintiff,  meaning  to  say  he  accepted  from  Ward  ;  but  that  is  no 
part  of  the  issue- in  the  sense  in  which  it  has  been  contended  for;  the  words  "from 
the  plaintiff"  there  are  immaterial — the  question  is,  whether  he  did  not  accept  the 
stock,  and  he  did.  But  I  cannot  agree  altogether  that  he  did  not  accept  it  from  the 
plaintiff,  supposing  tliat  was  material  to  the  issue.  The  plaintiff  is  the  person  who 
causes  Ward  to  transfer,  and  Ward  having  transferred,  the  defendant  accepted  this 
stock — that  is,  the  stock  which  the  plaintiff  had  undertaken  to  transfer  to  him;  and 
thus  he  does  accept  it  from  the  plaintiff.  It  appears  to  me,  therefore,  that  there  is  no 
ground  for  a  rule  in  this  case  in  any  of  the  points  which  have  been  suggested. 

Aldkrson,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  question  was 
propei'ly  left  to  the  jury,  it  being  in  substance  whether  the  plaintiff  trusted  Taylor,  or 
trusted  M'Callan,  the  principal.  There  was  abundant  evidence  from  which  the  jury 
might  reasonably  infer  that  he  trusted  [72j  M'Callan,  and  they  have  found  that  he 
did,  and  the  learned  Judge  and  the  Court  are  perfectly  satisfied  with  that  as  a  con- 
clusion of  fact.  It  was  the  proper  point  to  be  left  to  the  jury,  and  it  seems  to  me 
that  it  was  the  only  verdict  which  could  reasonably,  under  the  circumstances,  be 
found. 

The  second  question  is,  whether  or  not  the  acceptance  of  the  stock  was  proved,  by 
the  evidence  which  was  offered  of  the  handwriting  of  the  defendant  in  the  Bank  books. 
Now  it  appears  that  the  documents  pi'oduced  shew  a  transfer  and  acceptance  in  point 
of  form,  but  these  being  only  copies,  they  do  not  shew  that  the  stock  was  transferred 
to  and  accepted  by  the  defendant,  unless  some  act  of  his,  done  at  the  time  when  he  is 
at  the  Bank,  in  the  Bank  books,  be  also  shewn.  The  Bank  books  are  not  capable  of 
being  produced  without  so  much  public  inconvenience,  that  the  Courts  have  directed 
them  to  remain  in  the  Bank,  and  copies  of  them  to  be  i-eceived  in  evidence  for  the 
purpose  for  which  the  books  are  receivable.  Then,  if  they  are  not  removable  on  the 
gi'ound  of  public  inconvenience,  that  is  upon  the  same  footing  in  point  of  principle  as 
in  the  case  of  that  which  is  not  removable  by  the  physical  nature  of  the  thing  itself. 
Inscriptions  upon  tombstones  or  on  a  wall  are  proved  every  day  in  this  way  for.  that 
reason.  The  necessity  of  the  case  in  the  one  instance,  and  in  the  other  case  the 
general  public  inconvenience  which  would  follow  from  the  books  being  removed, 
supplies  the  reason  of  the  rule.  Then  how  is  it  shewn  that  that  of  which  a  copy  has 
been  produced,  has  been  executed  by  the  defendant^  That  is  proved  by  the  person 
who  saw  Mr.  Ward  and  him  going  towards  the  Stock  Exchange  ;  by  the  clerk  at  the 
Bank,  who  saw  Mr.  Taylor  in  an  unknown  person's  presence  at  the  time  of  the  transfer 
and  the  acceptance  of  the  stock,  and  by  his  pointing  out  to  a  third  person  the  accept- 
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ance  n{  the  stock,  which  person  knows  that  it  is  in  the  handwriting  of  the  defendant. 
Putting  all  the.se  things  together,  can  any  one  doubt  that  this  is  reasonable  evi-[73]-dence 
from  which  the  jury  might  conclude  who  were  the  two  persons  who  were  seen  engaged 
in  the  transfer  and  acceptance  in  the  Rink  books' — one  of  whom  is  proved  to  have 
been  Taylor  by  the  evidence  of  the  Bank  clerk,  and  one  is  proved  to  have  been 
M'Callan  by  the  testimony  of  the  person  who  proves  that  the  acceptance  is  in  his 
handw-riting.  It  appears  to  me  that  from  that  evidence,  the  only  reasonable  conclusion 
to  be  drawn,  is  that  which  the  jury  have  drawn.  The  distinction  in  these  cases  is 
between  the  admission  of  evidence  and  the  weight  of  evidence  ;  I  quite  agree  that 
if  the  document  is  not  produced,  less  weight  ought  to  be  given  to  it;  but  that  is 
a  question  for  the  jury.  1  he  only  question  for  the  Court  is,  is  it  admissible  as  evidence 
of  identity  ?     I  have  no  doubt  that  it  is. 

Then,  with  respect  to  the  admission  of  what  occurred  suVisequently  to  the  transfer, 
the  question  is,  was  that  part  of  the  transaction,  and  what  was  tlie  conversation  itself  ? 
It  appears  to  me  to  be  part  of  the  transaction  ;  but,  independently  of  that,  the  con- 
versation itself,  though,  being  in  words,  it  may  be  called  au  admission,  is  in  truth  an 
act,  demonstrated  l)y  the  words  used.  It  is  a  demand  of  the  cheque  of  the  principal, 
by  which  the  one  parti  claimed  payment,  and  which  had  been  stopped  by  the  other. 
Suppose  it  had  been  in  writing, — such  a  demand  afterwards  of  the  principal's  cheque 
would  have  been  a  fact  whicJi  would  have  had  a  tendency  to  convince  the  jury  that 
the  principal  was  trusted,  and  not  the  person  from  whom  the  cheque  was  demanded  ; 
for  if,  at  the  time  of  the  transaction,  the  plaintiff  had  demanded  the  cheque  of 
Mr.  Taylor,  that  would  have  been  strong  evidence  to  hew  that  Taylor  was  trusted; 
if,  on  the  other  hand,  the  cheque  of  the  principal  was  demanded  from  Taylor,  that 
would  be  very  strong  evidence  to  shew  it  was  the  principal  who  was  trusted,  and  not 
the  broker.  Then  this  in  truth  is  not  an  admission  in  words  by  the  agent  of  a  debt 
fr  )m  the  principal,  but  it  is  an  act  done  by  or  through  the  agent,  which  is  competent 
to  be  [74J  given  in  evidence  independently  of  its  being  a  part  of  the  original  transac- 
tion.    Therefore  I  think  that  was  properly  admitted. 

With  respect  to  the  letters,  I  entirely  concur  in  the  view  my  lord  has  taken  of 
them  ;  but,  independently  of  that,  supposing  the  letters  to  have  been  receivable,  and 
supposing  them  to  have  been  lejected  by  the  learned  Judge,  I  appreheii<i  we  ought 
not,  on  this  account,  U)  grant  a  new  trial,  the  object,  and  the  sole  object,  of  these 
letters  being,  if  they  were  admissible,  to  prove  a  fact  admitted  in  the  course  of  the 
cause.  In  the  case  of  Kilwards  v.  Erans  (3  East,  4-51),  this  point  arose.  '1  hat  was  an 
action  for  briber}',  and  the  question  was,  whether  or  not  certiiin  conversations  had 
taken  place,  between  the  pait}'  accused  and  the  party  who  wjis  supposed  to  have 
bribed  him — a  gentleman  of  the  name  of  Kiiuiaird.  The  plaintiff  called  a  witness 
who  proved  the  conversation  with  Kinnaird,  and  then  called  another  witness  to  prove 
the  same  conversation.  Then  a  very  nice  question  arose,  whether  that  witness  was 
incapacitated  from  being  examined  on  the  ground  of  his  having  au  interest  in  the 
transaction.  The  learned  Judge,  Mr.  Justice  Lawrence,  who  tried  the  cause,  was  of 
opinion  that  he  ought  to  be  rejected  on  the  ground  of  inteiest,  and  the  question  was 
raised  before  the  <  ourt  whether  the  Judge  had  been  right  in  so  ruling,  and  all  the 
Court  concurred  that  it  was  a  very  considerable  question  for  the  consideration  of  the 
Court,  and  upon  that  ground  a  rule  ought  to  be  granted  :  but  inasmuch  as  it  appeared 
from  the  Judge's  report  that  the  question  at  the  trial  did  not  turn  on  the  words  used 
in  the  conversation,  which  alone  the  witness  was  called  to  prove,  that  conversation 
having  been  proved  by  another  person,  and  the  whole  defence  turning,  not  on  the 
denial  of  the  words,  but  upon  the  question  whether  those  words  were  spoken  seriously 
or  were  used  merel}'  in  jest,  the  I'ourt,  upon  the  ground  that  the  examination  of 
[75]  the  second  witness  could  not  have  at  all  tended  to  alter  the  verdict  as  found, 
inasmuch  as  it  was  conceded  that  what  that  witness  was  to  have  proved  had  been 
proved  before,  refused  the  rule  for  a  new  trial,  though  they  were  of  opinion  that  the 
witness  had  been  improperly  rejected,  or  at  least  that  the  question  as  to  his  improper 
rejection  was  a  question  well  deserving  the  consideration  of  the  Court.  Lord  Ellen 
borough  there  says :  "  Here  the  issue,  which  went  to  the  jury,  was  quite  collateral 
and  immaterial  to  what  the  witness  was  called  to  prove.  For  the  evidence  of  Mr. 
Kinnnird,  which  Hradlej'  was  called  to  corroborate,  was  admitted  to  be  true,  and  the 
defence  made  was  quite  collateral  to  it,  upon  which  the  veniict  was  given."  Sii 
W.  FoUett  has  stated  that  we  cannot  tell  what  operates  on  the  minds  of  the  jury — 
so  it  might  have  been  said  in  Edwards  v.  Evans,  "the  jury  have  not  told  us  whether 
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they  did  not  disbelieve  Kinnaird,  or  whether  they  might  not  have  believed  him  in 
case  he  had  been  confirmed  by  Bradley  : "  but  as  the  whole  defence  was  collateral 
to  that,  it  was  presumed  that  the  jury,  as  men  of  understanding,  did  not  disbelieve 
the  witness  who  was  called,  as  the  fact  he  deposed  to  was  not  disputed  at  the  time. 
Now  these  letters  were  tendered  in  evidence  to  shew  the  existence  of  a  debt  between 
M'Callan  and  Taylor;  and  when  Mr.  Cresswell  comes  to  repl}',  he  admits  that  to  be 
the  fact ;  and  that  being  a  fact  admitted,  and  that  fact  being  the  only  object  for  which 
the  letters  were  tendered,  it  would  be  a  new  thing  to  grant  a  new  trial  upon  the  giound 
that  letters  were  rejected,  which  only  had  a  tendency  to  prove  a  fact  which,  being 
before  admitted,  was  not  left  to  the  jury  at  all.  I  entirely  concur  in  all  the  doctrine 
laid  down  in  Crease  v.  Barrett.  1  his  is  a  case  excepted  out  of  the  principle  of  Crease 
v.  Barrett,  exactly  in  the  same  way  that  Edwards  v.  Ecans  was  conceded,  in  the 
judgment  in  Crease  v.  Barrett,  to  be  law,  and  was  quoted  for  that  purpose.  Therefore, 
upon  that  ground  I  think  there  is  no  ground  for  a  new  trial. 

With  respect  to  the  point  as  to  the  form  of  the  plead-[76]-ings,  it  appears  to  me, 
that,  after  the  decision  of  this  Court  in  Hihlihtvhite  v.  M^Moiine  (5  M.  &  W.  462),  in 
which  the  doctrine  of  Lord  Tenterden,  in  Bryan  v.  Leicis  (Ky.  &  M.  386) — that  a  party 
could  not  maintain  an  action  for  the  price  of  goods  which  he  had  not  in  his  possession 
at  the  time  of  the  contract — was  held  not  to  be  maintainable  in  point  of  law,  inasmuch 
as  it  would  put  an  end  to  half  the  commercial  contracts  in  London  ;  the  circumstance 
of  the  plaintitt'  not  having  stock  at  the  time  of  the  contract  is  immaterial,  if  he  had 
stock  to  deliver  at  the  time  the  transfer  was  to  be  made.  Here  he  had  stock  at  the 
time  the  transfer  was  to  be  made,  for  be  procured  Mr.  Ward  to  transfer  the  actual 
quantity  of  stock,  and  the  defendant  accepted  it ;  and  it  is  immaterial  to  him  whether 
he  received  the  actual  quantity  of  stock  from  the  plaintiff  or  fiom  Mr.  Ward,  provided 
he  received  under  the  contract  with  the  plaintiff  that  which  he  received  from  Mr. 
Ward.  I  think  the  case  is  not  within  the  act  of  the  7  Geo.  2  :  that  act  was  intended 
to  prevent  gambling  transactions  where  the  stock  is  not  delivered  in  any  part  of  the 
transaction,  and  where  all  that  is  sought  to  be  recovered  is  a  compensation  for  a 
fictitious  sale,  which  was  a  mere  imagination  between  the  parties, —  in  truth,  nothing 
more  or  less  than  a  gambling  transaction,  and  a  bet  between  them  as  to  the  price  of 
stock.  That  was  the  kind  of  dealing  intended  to  be  piohibited  ;  but  here  the  stock 
is  actually  delivered,  the  defendant  has  received  it,  and  I  think  he  may  therefore  well 
have  an  action  brought  against  him,  in  which  the  declaration  states  it  as  a  contract 
for  stock  sold  and  delivered. 

Then  comes  the  last  question — is  there  any  proof  that  it  was  accepted  by  him? 
I  quite  agree  with  what  my  Lord  has  stated,  that  it  is  not  necessary  for  the  purpose 
of  this  declaration,  or  to  support  the  plaintiH's  claim,  that  there  should  have  been  an 
acceptance  proved  in  the  very  terms  in  which  it  is  put  l)y  the  defendant ;  but  if  it 
were,  I  think  [77j  it  has  been  proved.  In  truth,  the  stock  has  been  accepted  under 
the  contract ;  for  it  has  been  transferred  to  the  defendant,  and  has  been  accepted  by 
him  ;  although  transferred  by  Ward,  it  has  been  accepted  by  the  defendant  under 
his  original  contract  with  the  plaintiff.  Upon  these  grounds,  I  am  of  opinion  that 
there  should  be  no  new  trial. 

GURNEY,  B  ,  concurred. 

Rule  refused. 

Yates  and  Another  v.  The  Dublin  Steam  Packet  Company.  Exch.  of  Pleas. 
1840. — In  an  action  by  the  owners  of  goods  which  were  on  board  a  vessel,  and 
were  lost  by  a  collision  with  the  defendants'  vessel,  the  jury  having  found  a 
verdict  for  the  defendants,  the  plaintirl  in  another  action  against  the  same  defen- 
dants for  the  same  injury,  which  stood  next  in  the  paper  tor  trial,  withdrew  the 
record  The  I  ourt  refused,  on  the  application  of  the  plaintiffs  in  the  first  action, 
to  stay  the  judgment  and  execution  until  after  the  trial  of  the  second,  although 
it  was  stated  on  affidavit  that  material  evidence  in  favour  of  the  plaintiffs,  which 
could  not  be  produced  on  the  former  trial,  would  be  adduced  on  the  other :  the 
Judge  being  satisfied  with  the  verdict. 

[S.  C.  8  Dowl.  P.  G.  402  ;  9  L.  J.  Ex.  146  ;  4  Jur.  437.] 

This  was  an  action  against  the  defendants,  as  the  owners  of  a  steam  packet  called 
the  "  Duchess  of  Kent,"  for  running  down  a  vessel  called  the  "Byron,"  whereby  certain 
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goods  of  the  plaintilfs,  then  on  board  the  latter  vessel,  were  lost.  Plea,  not  guilty. 
The  cause  was  tried  before  Gui-ney,  B.,  at  the  London  Sittings  after  Michaelmas  Ferra, 
when  a  verdict  was  found  for  the  defendants.  Another  action  against  the  same 
defendants,  by  the  owners  of  the  "Byron,"  for  the  loss  of  her  by  the  same  injury,  was 
entered  in  the  cause  list  for  trial ;  but,  on  the  verdict  being  returned  for  the  defendants 
Id  this  action,  the  record  in  the  other  was  withdrawn. 

Sir  F.  Pollock,  for  the  plaintiffs,  now  moved  for  a  rule  to  shew  cause  why  the 
judgment  and  execution  in  this  action  should  not  be  stayed  until  after  the  trial  of 
the  other  action.  The  application  was  made  on  an  affidavit  stating  that  a  witness, 
who  was  absent  at  the  trial  of  this  cause,  having  been  detained  at  sea  by  contrary 
winds,  [78]  would  be  able  to  give  material  evidence  in  favour  of  the  plaintitts'  case, 
on  the  trial  of  the  second  cause,  at  the  next  sittings.  He  referred  to  a  case  of  Cobhold 
V.  Grimull  (E.  T.  1832;  not  reported),  in  which  the  Court  of  King's  Bench,  under 
similar  circumstances,  granted  a  sta}'  of  proceedings  until  after  the  trial  of  a  second 
action  arising  out  of  the  same  injury  ;  and  urged  that  such  an  arrangement  would 
best  efi'ectuatc  the  real  justice  of  the  case.  [Alderson,  B.  It  is  the  plaintiH's'  own 
fault  if  they  went  to  trial  on  insutiicient  evidence.  If  this  affidavit  had  been  produced 
at  the  trial,  the  learned  Judge  would  probably  have  postponed  it.  Gurney,  B., 
expressed  his  opiniou  that,  upon  the  balance  of  the  evidence,  the  verdict  for  the 
defendants  was  right.] 

Aldkh-SON,  B.  I  think  we  ought  not  to  accede  to  this  application.  I  fear  that 
if  the  (.'ourt  were  to  grant  this  rule,  it  might  be  drawn  into  a  dangerous  precedent. 
This  is  a  case  in  which  the  verdict  is  satisfactory  to  the  learned  Judge  who  tried  the 
cause,  and  it  is  not  suggested  that  there  has  been  any  misdirection  :  but  it  is  said  that 
there  is  another  case  involving  precisely  the  same  question,  which  stood  next  after 
this  for  trial,  and  was  withdrawn  ni  consequence  of  the  verdict  in  this  action,  and  it 
is  suggested  that  the  parties  will  be  enabled  to  try  the  second  cause  with  additional 
testimony,  and  so  make  that  more  clear  in  favour  of  the  plaintiH's,  which  before  was 
in  doubt  in  the  opinion  of  the  jury.  The  only  authority  which  has  been  referred  to 
is  the  precedent  made  by  the  Court  of  King's  Bench  in  the  case  of  Cobbokl  v.  Grinnell. 
But  in  that  case  the  Court  intimated  some  dissatisfaction  with  the  verdict — at  least 
they  thought  there  was  good  ground  for  further  inquiiy  to  be  made  with  respect  to 
it.  They  did  not,  however,  grant  a  new  trial,  where  there  was  another  cause  depend- 
[79]-ing  which  would  decide  the  same  point,  and  which  might  be  decided  so  satis- 
factorily as  to  render  it  unnecessary  to  grant  a  new  trial ;  but  thinking  the  matter 
somewhat  doubtful,  the  Court  granted  the  rule  to  which  Sir  F.  Pollock  has  referred. 
I  am  not  prepared  to  dissent  from  the  principle  of  that  decision  ;  and  if  it  appeared 
that  there  had  been  any  injustice  done  to  the  plaintifi's  in  the  present  case,  we  should 
be  disposed  to  grant  them  the  indulgence  which  is  asked.  But  it  is  to  be  observed 
that  the  case  of  Cobhold  v.  Unuiiell  was  very  ditt'ercnt  from  the  present,  as  to  the  party 
applying  for  redress  ;  there  the  application  was  made  by  the  defendant,  here  it  is  by 
the  plaintifi's.  The  defendant  has  no  command  over  the  record,  and  can  only  ask  to 
postpone  the  trial  on  affidavits,  on  the  ground  of  the  absence  of  a  material  witness 
whom  he  has  subptenaed  ;  and  if  there  have  been  any  neglect  on  his  part,  the  Court 
will  not  assist  him,  and  the  plaintiff'  recovers  against  him.  The  plaintitl',  on  the  other 
hand,  may,  at  the  beginning,  and  even  at  the  end  of  his  case,  stop  the  trial,  at  the 
expense  of  paying  the  costs  of  the  day,  and  so  prevent  a  decision  from  passing  finally 
against  him.  He  may  withdraw  the  record  iu  the  first  instance,  if  he  has  not  sufficient 
evidence  ;  and  even  after  he  luis  fully  heard  the  defendant's  case,  and  the  summing  up 
of  the  Judge,  he  has  to  the  last  moment  allowed  him,  if  he  choose,  to  be  nonsuited, 
and  withdraw  from  proceeding  further.  The  plaintiH's  in  this  case  chose  not  to  do 
that,  but  took  thcii'  chance  of  obtaining  a  verdict,  and  that  when  they  know  all  the 
facts,  and  the  opinion  of  the  Judge,  and  the  manner  in  which  he  was  submitting  the 
case  to  the  jury.  Under  these  circumstances,  it  appears  to  mc  that  the  authority  of 
Cobbold  V.  Grinnell,  which  was  decided  on  the  jjarticular  circumstances  of  that  case, 
does  not  apply  to  the  present,  where  the  plaintiffs,  having  all  these  advantages,  were 
content  to  stand  upon  the  evidence  ;  and  that  we  should  [80]  be  establishing  a  veiy 
dangerous  precedent  if  we  were  to  accede  to  this  motion.  Ihc  rule  must  therefore 
be  refused. 

GUKNEY,  B.     I  think,  upon  the  evidence,  the  verdict  was  right  ;  but  if  it  had 
been  the  other  way,  I  should  not  have  thought  it  a  case  in  which  to  grant  a  new  trial. 
Ex.  Div.  VII.-— 11* 
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EoLFE,  B.,  concurred. 
Rule  refused. 


Pringle  v.  Mollett.  Exch.  of  Pleas.  1840. — The  charterer  of  a  ship  for  the  con- 
veyance of  a  cargo  from  a  foreijin  port,  is  not  liable  to  the  owner  for  the  unavoid- 
able detention  of  the  ship  by  the  frost,  after  the  completion  of  the  loading. 

[S.  C.  9  L.  J.  Ex.  148.] 

This  was  an  action  of  assumpsit  on  a  memorandum  of  charter-party,  brought  to 
recover  £60  for  demurrage  for  ten  days,  at  the  stipulated  rate  of  £6  per  day,  and 
damages  for  the  detention  of  the  plaintiti's  ship  "  Diadem  "  by  the  defendant  for 
thirty-three  days.  The  defendant  pleaded,  by  his  first  plea,  as  to  so  much  of  the 
causes  of  action  in  the  declaration  (consisting  of  one  count)  as  relates  to  the  keeping 
and  detaining  the  said  ship  over  and  above  the  fifty  days  and  ten  days  on  demurrage 
in  the  memorandum  of  charter-party  mentioned,  except  as  to  fourteen  days,  that  he 
did  not  keep  or  detain  the  said  ship  ;  and  in  his  second  plea,  as  to  the  residue  of  the 
causes  of  action,  the  defendant  pleaded  a  payment  of  £144  into  Court,  with  an  aver- 
ment of  no  further  damage  in  respect  thereof.  The  plaintiff,  in  his  replication,  joined 
issue  on  the  Hrst  plea,  and  took  the  money  out  of  Court  on  the  second. 

The  parties  agreed  to  take  the  opinion  of  the  Court  on  the  following  case. 

The  material  part  of  the  memorandum  of  charter-party  is  as  follows : — "  Memo- 
randum of  charter-party,  London,  19th  Jan.,  1837.  It  is  this  day  mutually  agreed 
between  [81]  Harrop  Pringle,  Esq.,  owner  of  the  good  ship  or  vessel  called  the 
'Diadem,'  L.  Leslie,  master,  of  the  measurement  of  376  tons  or  thereabouts,  now 
lying  at  Shields,  and  John  Mollett,  Esq.,  of  London,  merchant,  that  the  said  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall,  with  all 
convenient  speed,  sail  and  proceed  to  Odessa,  (then  follow  stipulations  as  to  the  cargo 
and  rates  of  freight) :  it  is  further  agreed,  that  on  the  ship's  arrival  at  Odessa,  the 
freighter's  agents  shall  have  the  option  of  employing  her  for  one  intermediate  voyage 
to  a  safe  port  in  the  Mediterranean,  on  paying  three-fifths  of  the  above  freight :  fifty 
running  days  are  to  be  allowed  to  the  said  merchant  (if  the  ship  is  not  sooner 
despatched)  for  loading  and  unloading  upon  each  voyage,  (if  two),  and  ten  days  on 
demurrage  over  and  above  the  said  laying  days,  at  £6  per  day."  After  arriving  at 
Odessa,  the  vessel  proceeded,  according  to  the  terms  of  the  memorandum  of  charter- 
party,  on  an  intermediate  voyage  to  the  Mediterianean,  upon  which  no  question  has 
arisen.  On  the  28th  of  November,  1837,  the  "Diadem"  again  arrived  in  the  mole  at 
Odessa,  and  was  ready  to  be  loaded  on  the  9th  of  December  following,  on  which  day 
her  loading  was  commenced,  with  a  general  cargo,  consisting  of  timber,  pearl  ashes, 
wool,  tallow,  seed,  and  grain  ;  and  on  the  9th  of  February  following  the  said  loading 
was  completed.  On  the  29th  of  December,  1837,  and  during  the  progress  of  the  said 
loading,  the  mole  was  frozen  in,  and  in  consequence  thereof  the  "  Diadem  "  was  fixed 
in  the  ice,  and  totally  unable  to  sail  homeward  until  the  28th  of  February,  1838,  when 
the  captain  and  crew  were  enabled,  and  not  before  that  time,  to  cut  through  the  ice, 
and  to  get  the  "Diadem"  into  clear  water.  The  ship  afterwards  arrived  in  London, 
and  employed  eleven  days  there  in  unloading.  The  whole  period  at  Odessa,  between 
the  9th  of  December,  1837,  and  the  28th  of  February,  1838,  was  82  days,  which,  with 
the  [82]  time  of  detention  at  London,  amounted  to  93  days,  which,  after  deducting 
therefrom  the  50  ruTuiing  days  allowed  by  the  memorandum  of  charter-party  for 
loading  and  unloading,  are  reduced  to  43  days,  in  respect  of  which  the  action  is 
brought. 

The  payment  of  £144  into  Court  is  computed  by  the  defendant,  and  paid  by  him, 
in  respect  of  24  days,  namely,  the  ten  days  on  demurrage,  three  days  of  detention  at 
Odessa,  (the  7th,  Sth,  and  9th  of  February!,  and  eleven  days  at  Loudon. 

If  the  Court  shall  be  of  opinion  that  the  defendant  is  liable  for  the  detention  of 
the  vessel  from  the  9th  of  February  until  the  28th  of  February,  or  any  part  thereof, 
that  is  to  say,  from  the  time  that  the  loading  was  completed  until  the  vessel  was  free 
from  ice,  then  a  judgment  shall  be  enteied  for  the  plaintift'  for  the  sum  of  1201.,  or 
such  sum  .as  the  Court  shall  be  of  opinion  the  defendant  is  liable  for,  by  confession  :  and 
if  the  Court  shall  be  of  opinion  that  the  defendant  is  not  so  liable,  then  a  judgment 
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of  nolle  prosequi  shall  be  entered  for  the  defeiiciant.  Either  party  to  be  at  liberty  to 
refer  to  the  pleacJiiiiis,  or  meraorainkim  of  charter-party,  as  part  of  the  case. 

The  points  maiked  for  argument  were  as  follows  : — For  the  plaintiflf — that  the 
owner  is  entitled  to  recover  for  those  days  mentioned  in  the  ease.  For  the  defendant — 
that  he  is  not  lialtle  to  pay  for  the  detention  of  the  vessel  by  the  frost,  from  the  time 
that  the  loading  was  complete  until  the  vessel  was  freed  from  the  ice. 

Alexander,  for  the  plaintiff.  The  paj'ment  into  Court  covers  the  space  of  "24  days, 
of  which  three  were  days  of  detention  at  Odessa ;  but  the  plaintiff  claims  to  recover 
in  respect  of  19  additional  days,  during  which  the  vessel  was  frozen  in  ;  and  the 
question  is,  whether  the  owner  of  [83]  the  ship,  or  the  charterer,  is  to  beai'  the  lo.ss 
arising  from  that  unavoidable  detention.  The  general  rule  of  law  is,  that  detention  is 
to  be  paid  for  by  the  charterer,  and  not  by  the  owner  :  Abbott  on  Shipping,  269 
(6th  edition).  Barker  v.  llodgaov  (3  M.  &  Sel.  267),  and  Barntt  v.  Lhdton  (4  Canipb.  .'53.3), 
are  authorities  to  shew  that  the  fieighter  of  a  vessel  is  not  excused  from  the  perform- 
ance of  his  covenant  by  an  unavoidable  detention.  [Parke,  B.  '1  his  is  a  very 
different  case  :  in  those  cases  the  loading  of  the  vessel  was  impeded  ;  here  the 
detention  was  not  during  the  loading,  but  aftei'  it  was  completed  the  ice  prevented 
her  sailing.  The  defendant  has  paid  for  all  demurrage  during  the  time  of  loading. 
Lord  Abinger,  C.  B.  The  meaning  of  "running  days"  is,  that  the  freighter  shall  not 
waste  time  in  loading  and  unloading.] 

Per  Cui'iim.  This  is  a  clear  case,  and  the  judgment  must  be  for  the  defendant. 
The  detention  by  the  ice  was  not  occasioned  by  any  fault  of  the  defendant.  In  order 
to  render  him  liable,  the  detention  must  have  been  for  the  purpose  of  loading.  Here 
the  ship  was  detained  only  three  da3's  for  that  purpose,  and  those  have  been 
paid  for. 

Judgment  for  the  defendant. 

V\' .  H.  Watson  was  to  have  argued  for  the  defendant. 

[84]  Jones  and  Another  v.  Jones  and  Another.  Exch.  of  Pleas.  1840.— Plea, 
to  an  action  of  debt  by  the  payee  against  the  maker  of  a  promi.ssorj'  note  payable 
on  demand,  that  the  note  was  given  as  and  for  the  purchase  money  to  be  paid  to 
the  plaintiH  for  l.md  agreed  to  be  sold  by  the  plaintiff'  to  the  defendant,  and  that 
no  mcmoiandum  or  note  of  the  contract  in  writing  was  signed  by  the  defendant, 
or  any  person  lawfully  authorized  by  him  ;  and  that  there  was  not  any  considera- 
tion or  value  for  the  making  or  payment  of  the  note,  except  as  aforesaid  : — Held 
bad  on  general  demurrer. — The  plaintilf  replied,  that  after  the  making  of  the 
contract,  the  defendant  paid  part  of  the  purchase-money,  and  was  let  into  posses- 
sion, and  that  the  plaintiff  had  alwaj's  been  ready  and  williiig  to  execute  a 
conveyance  : — Quaere,  whether  this  replication  was  bad  for  multifariousness. 

[S.  C.  9  L.  J.  Ex.  178.] 

Debt  by  the  payees  against  the  makers  of  a  promissory  note  for  £35,  dated  6th 
June,  1838,  payable  on  demand  :  with  a  count  on  an  account  staled.  Plea,  as  to 
the  first  count,  that  the  promissory  note  in  that  count  mentionetl  was  made  and 
given  by  the  defendants  to  the  plaintilfs  for  the  payment  of  a  certiiin  sum,  to  wit, 
the  said  sum  of  £35  in  the  said  note  mentioned,  as  and  for  the  purchase- money  to 
be  paid  to  the  plaintiffs  for  the  sale  to  the  defendant  Owen  Jones  of  a  cert;iiii  cottage 
and  land,  by  virtue  of  an  agreement  then,  to  wit.  on  the  6th  June,  1838,  made 
between  the  defendant  Owen  .Jones  and  the  plaintiffs  for  the  sale  of  the  said  cottage 
and  land  ;  and  that  the  said  contTact  for  the  sale  of  the  said  tenement  was  not,  nor 
was  any  memorandum  or  note  thereof  in  writing  signed  by  the  said  Owen  Jones, 
being  the  party  to  be  charged  therewith,  or  any  person  or  persons  thereunto  lawfully 
authorized  by  him  :  and  the  defendants  further  say,  that  there  was  not  at  any  time 
any  consideration  or  \a.\uc  for  the  defendants'  making  the  said  promissory  note,  or 
payment  of  the  amount  thereof,  except  as  aforesaid  ;  and  the  plaintiffs  have  held,  and 
now  hold,  the  same  without  value  or  consideration.      Verification. 

Replication,  that  at  the  time  of  the  making  of  the  said  contract  in  the  said  first 
plea  mentioned,  the  defendant  Owen  Jones  paid  to  the  plaintilfs  a  certain  sum,  to  wit, 
the  sum  of  41.  10s.,  in  part  satisfaction  and  discharge  of  the  purchiiae-money  for  the 
said  cottage  and  land  in  the  said  first  plea  mentioned,  and  was  then,  to  wit,  on  the 
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said  6th  day  of  June,  1838,  put  into  the  possession  of  the  said  cottage  and  land,  and 
from  thence  hitherto  hath  been  and  still  is  in  the  possession  and  enjoyment  thereof, 
under  and  in  pursuance  of  the  said  contract ;  and  the  plaintifls  in  fact  further  say, 
that  from  the  time  of  the  making  of  the  [85]  said  contract,  they,  the  plaintiffs,  have 
always  been  and  still  are  ready  and  willing  to  execute  a  conveyance  of  the  said 
cottage  and  land  to  the  defendant  Owen  Jones,  according  to  the  said  contract. — 
Verificatiou. 

Special  iJemurrei-,  on  the  grounds  that  the  replication  neither  traversed  nor  con- 
fessed and  avoided  the  plea  ;  that  it  offers  immaterial  issues,  and  that  it  is  multifarious. 
Joinder  in  demurrer. 

Hayes,  in  support  of  the  demurrer.  The  plaintifis  cannot  recover  under  the 
circumstances  disclosed  on  this  record.  First,  the  replication  is  multifarious :  it 
alleges,  by  way  of  answer  to  the  plea,  first,  the  part-payment  of  the  purchase-motiey  ; 
secondly,  the  letting  of  the  defendant  into  possession  ;  and,  thirdly,  the  willingness 
of  the  plaintifls  to  execute  a  conveyance.  The  letting  into  possession  is  a  fact 
altogether  beside  the  part-payment  of  the  puichase-money  ;  each  may  have  an  effect 
in  equity,  but  they  are  distinct  grounds  of  answer,  and  the  defendants  cainiot  take 
issue  on  both.  If  either  be  material,  one  is  as  much  so  as  the  other,  and  the  defen- 
dants cunnot  tell  which  is  relied  on.  [Parke,  B.  Is  the  plea  good  ?  The  defendant 
chooses  to  give  the  note  on  being  let  into  possession  ;  then  surely  he  must  pay  it :  he 
has  got  all  he  bargained  for.]  Nothing  appears  upon  the  plea  but  that  the  note  was 
given  on  a  verbal  contract  for  the  sale  of  land,  and  that  there  was  no  other  considera- 
tion for  it.  [Lord  Abinger,  C.  B.  The  defendants  sa}'  the  contract  was  not  in 
writing;  does  it  therefore  follow  that  the  plaintiff  will  not  execute  it?  The  plea 
should  have  alleged  that  the  plaintiffs  had  refused  to  transfer  the  estate  to  the  defen- 
dant. Parke,  B.  The  defendants  are  bound  to  pay  the  note,  unless  they  shew  that 
there  was  no  consideration  whatever  for  it.  How  do  we  know,  from  the  plea,  that 
the  defendant  has  not  had  possession?]  The  plea  is  to  be  looked  at  as  upon  a  general 
demurrer ;  and  the  allegation,  that  there  was  no  other  consi-[86]-deratiou  for  the  note 
except  the  parol  agreement,  excludes  the  notion  that  anything  has  passed  besides  the 
mere  executory  contract.  Then  there  is  no  valid  agreenent  to  satisf}^  the  Statute  of 
Frauds.  The  action  in  effect  is  to  enforce  an  agreement  in  breach  of  the  statute. 
An  agreement  within  the  statute  must,  in  order  to  give  a  cause  of  action,  contain  in 
the  writing  the  consideration  for  the  promise,  as  well  as  the  promise  itself  :  JFain  v. 
IVaiiters  (.5  East,  10),  confirmed  by  Saunder.^  v.  JFahfield  (4  B.  &  Aid.  595).  This  is 
a  contract  altogether  executory.  Can  it  be  said  the  agreement  is  not  binding  when 
it  stands  merely  as  a  contract,  but  becomes  binding  by  the  giving  of  a  promissory 
note?  There  is  no  distinction  between  that  and  any  other  promise  to  pay  in  futuro, 
except  its  negotiability,  and  that  it  prima  facie  imports  consideration.  [  W.  H.  Watson, 
for  the  plaintiffs,  referred  to  Smvtrhy  v.  Butcher  (2  C.  &  M.  372).]  That  case  did  not 
arise  on  the  Statute  of  Frauds.  There,  also,  there  clearly  was  a  consideration,  in  the 
contract  implied  by  the  bill  of  exchange  to  give  time  to  the  third  party.  This  is  in 
truth  an  action  to  recover  the  purchase-money  of  an  estate,  and  what  the  estate  was 
is  to  be  proved  by  parol.  [Parke,  B.  We  must  assume,  on  these  pleadings,  that  the 
note  was  given  for  the  purchase-money,  and  that  the  plaintiff's  are  perfectly  ready  to 
execute  a  conveyance.  The  plea  does  not  aver  that  they  are  not  ready  aud  willing  to 
convey.  Althout;h,  therefore,  they  may  not  be  bound  to  perform  the  agreement,  yet, 
if  they  are  ready  to  do  so,  what  right  have  the  defendants  to  refuse  to  pay  their 
note?  They  have  all  they  bargained  for.  But  further,  is  it  not  necessary  in  equity 
that  there  should  be  both  part  payment  and  a  letting  into  possession,  to  give  validity 
to  the  contract?  If  so,  the  replication  is  not  double.]  Part  payment  alone  is 
sufficient  under  certain  circumstances.((/)  Then,  on  the  face  of  the  [87]  plea,  it  is  a 
mere  executory  contract  for  the  sale  of  land,  and  the  note  is  no  more  than  a  written 
agreement  to  pay  in  futuro  the  purchase  money  of  an  estate,  which  by  the  contract 
is  left  wholly  uncertain,  and  cannot  be  supplied  by  parol. 

Watson,  contra  The  plea  is  bad.  The  promissory  note  on  the  face  of  it  imports 
consideiation,  and  the  plea  must  shew  an  absolute  and  total  failure  of  consideration, 
in  order  to  defeat  the  plaintiffs'  right  of  action  :  it  must  disclose  circumstances  such 
as  that,  if  money  had  been  paid  instead  of  a  note  being  given  the  defendant  would 

(d)  S'ee  Sudg.  Vend,  and  P.,  3rd  edit,  vol.  1,  p.  202. 
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have  been  entitled  to  receive  it  back  :  SlcphtJisv.  Wilkintnn  (2  B.  &  Adol.  320).  Could 
the  defendants  have  done  so,  before  the  plaintiffs  had  refused  to  convey?  Certainly 
not,  because  till  then  there  would  be  no  failure  of  consideration.  The  plea  does  not 
shew  that  the  plaintitl's  have  refused  or  are  unable  to  convey  :  nay,  it  is  consistent 
with  it  that  the  land  has  in  fact  been  conveyed  since  the  note  became  due  :  the  only 
allegation  is,  that  there  was  no  other  consideration  "  for  the  making  or  payment  of 
the  note "  but  the  parol  contract.  The  total  failure  of  consideration  consists  in  the 
parol  agreement,  and  the  refusal  to  convey  in  pursuance  of  it.  The  Stiitnte  of  Frauds 
has  no  application.  It  has  been  repeatedly  decided,  that  a  bill  given  for  the  debt  of 
a  third  party  is  good,  without  any  new  consideration  :  Poppkimll  v.  H^ilson  (1  Stra.  264), 
Sowerhi  \.  Bvtdiir.     [Parke,  B.,  referred  to  Nehon  v.  Serh  (4  M.  k  W.  79,5).] 

Secondly,  the  replication  is  not  double.  The  whole  taken  together  shews  that  it 
is  a  binding  contiaet  in  equity.  A  Court  of  equity  looks  at  all  the  circumstances. 
But  it  is  also  good  as  matter  of  law  ;  it  shews  several  things  done  under  the  contract, 
which  binds  the  de-[88]  fendants.  He  referred  to  Poph  18(i,  Gnsroi/ne  v.  Smith 
(M'Clell.  &  Y.  3:ii^),  Stevenson  v.  Undnwmt  (6  Do"l.  P.  C.  7.37).  [Parke,  P..  The 
objection  is,  that  you  insist  on  several  diffeient  matters,  each  of  which  is  put  forward 
as  an  answer  to  the  plea.  The  putting  the  defendants  in  possession  would  itself  be 
an  answer ;  thej'  say  therefore  that  the  replication  is  multifarious.] 

Hayes,  in  reply.  The  consideration  has  totally  failed  here :  the  defendants 
bargained  for  the  title  to  the  estate,  not  for  the  mere  possession,  which  the}'  may  be 
turned  out  from  by  the  plaintiff  at  any  time  :  the  plea  sufficiently  negatives,  at  least 
on  general  demurrer,  all  other  value  or  consideration  except  the  mere  executory 
contract.  Jachnm  v.  ffarren  (7  T.  R.  121),  is  an  authority  for  the  defendants.  But 
even  if  possession  had  been  given,  the  objection  still  applies,  that  this  is  an  action 
brought  on  a  contract  in  violation  of  the  Statute  of  Frauds.  There  are  many  cases 
in  which  a  contract  cannot  be  enforced,  where  the  money  paid  under  it  could  not  be 
recovered  back.  The  statute  cannot  be  avoided  merely  b}'  giving  a  note  for  the 
purchase-money  of  the  land.  Where  a  note  is  given  which  is  j)ayalile  after  a  certain 
date,  it  implies  a  forbearance  for  that  time,  which  may  be  a  sufficient  eonsideiation, 
whereas  this  is  payable  on  demand.  With  respect  to  the  replication,  if  it  discloses 
several  defences  at  law,  it  is  multifarious ;  nor  does  it  satisfy  equity,  for  it  does  not 
state  that  the  plaintiffs  are  able  to  convey. 

Lord  Abincek,  C.  B.  It  is  clear  that  this  is  a  ease  where  the  parties  have  paid 
their  money  down, — or,  what  is  equivalent,  given  a  promissory'  note  payable  on 
demand, — for  a  future  conve_vance.  Can  anybody  say  they  are  not  bound  to  paj'  it, 
unless  they  shew  that  the  plaintiffs  have  [89]  refused  to  execute  that  conveyance'! 
I  think  the  plea  is  clearly  insufficient. 

The  rest  of  the  Court  concurred. 

J.eave  to  amend  on  payment  of  costs;  otherwise 

Judgment  for  the  plaintiffs. 

Humphreys  v.  Griffiths.    Exch.  of  Pleas.     1840. — Service  of  distringas 

on  lunatic. 

[S.  C.  9  L.  J.  Ex.  ISO.] 

Welsby  applied  for  leave  to  entei'  an  appearance  for  the  defendant  puisuant  to 
the  statute.  It  appeared  from  the  affidavits,  that  the  defendant  was  confined  in  a 
lunatic  asylum  at  Shrewsbury  ;  that  the  party  employed  to  serve  the  distringas  went 
to  the  asylum  on  three  several  occasions,  and  saw  the  keeper,  who  refused  to  let  him 
see  the  defendant  for  the  purpose  of  serving  him  with  a  writ,  an'l  told  him  that  such 
was  the  rule  of  the  establishment,  and  that  if  he  called  twenty  times  he  would  not  be 
permitted  to  see  the  defendant.  On  the  last  occasion  the  deponent  left  a  copy  of  the 
distringas  with  the  keeper.  [Lord  .Abinger,  C.  B.  Can  you  do  this  in  the  case  of  a 
lunatic?  We  cannot  appoint  a  committee.]  The  plaintiff  might  have  entered  an 
appeai'ance  without  leave  of  the  Court,  if  the  party  had  been  personally  served  ;  he 
only  comes  to  the  Court  to  shew  that  all  flue  diligence  has  been  used  to  serve  him. 
[Patke,  B.     A  lunatic  may  appear  by  attorney  :   lieverlei/'s  case  (4  Rep.  124).] 

The  Court  directed  that  the  appearance  should  be  recorded,  on  production  to  the 
Master  of  an  affidavit  of  notice  to  the  keeper  of  the  lunatic  asylum  of  the  plaintiff's 
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[90]  intention  to  enter  ;in  appearance  for  the  defendant,  and  that  he  should  proceed 
thereon  to  judgment  and  execution. 
Rule  accordingly. 

ScHERWiNSKi  V.  Peronnet.  Exch.  of  Pleas.  1840. —Where  n  defendant,  on  being 
held  to  bail  under  a  Judge's  order,  deposits  with  the  sheriff  the  amount  indorsed 
on  the  writ,  and  101.  for  costs,  under  the  43  Geo.  .3,  c.  46,  s.  2,  and  after- 
wards allows  those  sums,  with  an  additional  101.,  to  be  paid  into  Court,  the 
plaintiff  is  not  entitled  to  have  the  two  former  sums  paid  out  to  him. 

[S.  C.  8  Dowl   P.  C.  229  ;  9  L.  J.  Ex.  101.] 

In  this  case  the  defendant  had  been  held  to  bail  under  an  order  of  Kolfe,  B.,  for 
561.  10s.,  and  discharged  on  depositing  with  the  sheriff  that  sum,  with  £10  for  costs, 
pursuant  to  the  statute  43  Geo.  3,  c.  46,  s.  2.  In  lieu  of  perfecting  special  bail,  he 
allowed  the  above  sums,  together  with  an  additional  £10,  to  be  paid  into  Court. 
The  plaintiff  having  obtained  a  rule  to  shew  cause  why  he  should  not  be  at  liberty  to 
take  out  of  Court  the  sum  of  561.  10s.  and  £10,  on  an  affidavit  stating  that  the 
defendant  had  not  put  in  and  perfected  special  bail — 

Jervis  shewed  cause.  The  plaintiff  is  not  entitled,  upon  this  affidavit,  to  take 
the  money  out  of  Court.  The  affidavit  ought  to  have  shewn,  not  only  that  the 
defendant  had  omitted  to  put  in  and  perfect  special  bail,  but  also  that  he  had  omitted 
to  do  that  which  is  equivalent  to  it,  viz.  to  pay  into  Court  an  additional  sum  of  £10, 
under  the  stat.  7  &  8  Geo.  4,  c.  71,  s.  2.  The  4th  section  of  the  1  &  2  Vict,  c  1 10, 
expressly  directs,  that  all  the  subsequent  proceedings,  as  to  making  deposit  and 
payment  of  money  into  Court,  shall  be  acooi'ding  to  the  previous  practice. 

Cowling,  contrk,  contended,  that  the  plaintiff  was  at  liberty  to  proceed  under  the 
provisions  of  the  43  Geo.  3,  c.  46,  s.  2,  and  to  have  this  money  paid  out  to  him.  If 
the  plaintiff' paid  in  the  additional  £10  under  the  stat.  7  and  8  Geo.  4,  c.  71,  s.  2,  he 
ought  to  have  stated  that  by  affidavit.     But, 

[91]  Per  Curiam.  The  rule  must  be  discharged  :  the  plaintiff  has  obtained  all 
the  security  he  is  entitled  to. 

Rule  discharged. 

Taylor  and  Another  «>.  Nicholls.  Exch.  of  Pleas.  1840.  — A  warrant  of  attorney 
is  not  vitiated  by  the  fact  that  the  name  of  the  attorney  who  attests  it  on  behalf 
of  the  defendant  was  first  suggested  by  the  plaintiff's  attorney,  if  he  was  expressly 
adopted  by  the  defendant  as  his  attorney  for  that  purpose. — A  defendant  may 
apply  to  set  aside  a  warrant  of  attorney  and  the  judgment  thereon,  on  the  ground 
of  a  non-compliance  with  the  requisitions  of  the  1  &  2  Vict.  c.  110,  s.  9,  although 
he  have  become  bankrupt  since  the  execution  of  it. 

[S.  C.  8  Dowl.  P.  C.  242  ;  9  L.  J.  Ex.  78 ;  4  Jur.  271.     See  next  case.] 

Sir  F.  Pollock  had  obtained  a  rule  to  shew  cause  why  the  warrant  of  attorney 
given  by  the  defendant  in  this  cause,  and  the  judgment  and  execution  thereon,  should 
not  be  set  aside,  with  costs,  on  the  ground  that  the  warrant  of  attorney  was  not 
executed  pursuant  to  the  requisitions  of  the  stat.  1  &  2  Vict.  c.  110,  s.  9.  The 
following  appeared,  from  the  affidavits  on  both  sides,  to  be  the  facts  of  the  case. 

The  plaintiffs,  who  were  the  trustees  of  the  defendant's  marriage  settlement,  had 
allowed  him  to  take  into  his  hands  some  of  the  trust  funds,  which  they  subsequently 
required  him  either  to  replace  or  to  give  security  for.  An  interview  in  consequence 
took  place  between  the  defendants  and  Messrs.  Alexander,  of  Halifax,  the  attorney  of 
the  trustees,  and  the  defendant,  on  the  following  day,  the  19th  of  October,  1839, 
called  at  their  office,  and  agreed  to  execute  a  warrant  of  attorney  to  the  plaintiBs  for 
the  sum  of  £1200.  One  of  the  Messrs.  Alexander  accordingly  prepared  the  warrant 
and  read  it  over  to  the  defendant,  and  told  him  that  it  was  necessary  that 
some  attorney  should  be  present  on  his  behalf,  to  attest  the  execution  of  it  by  him, 
and  inquired  whom  he  would  wish  to  have  for  that  purpo.se.  The  defendant  replied 
that  he  had  no  wish  to  have  any  particular  attorney,  but  that  his  only  anxiety  was, 
that  the  transaction  might  not  become  known.     Mr.  Alexander  thereupon  mentioned 
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the  name  of  a  Mr.  Crosseley,  of  H;ilifax.  The  defendant  immediatelj'  assented,  and 
went,  aecompamed  by  Messrs.  Alexander's  clerk,  to  [92]  Mr.  Crosseley's  office  On 
their  arrival  there,  the  warrant  of  attorney  was  produced  ;  Crosseley  took  it  into  his 
hands,  and  asked  the  defendant  if  he  wished  him  to  attest  the  execution  of  it  on  his 
behalf.  The  defendant  replied  that  he  did  Crosseley  asked  him  if  it  had  been  read 
over  to  bini,  and  if  he  understood  it.  The  defendant  replied  that  it  had  been  read 
over  to  him  b}'  Mr.  Alexander,  and  that  he  fully  understood  it.  It  was  then  executed 
by  the  defendant,  and  attested  by  Crosseley  as  his  attorney,  in  the  terms  of  the 
statute,  .ludgment  was  entered  up  on  the  warrant  of  attorney  on  the  21st  of 
October,  1839,  and  execution  sued  out  on  the  2i!nd.  The  defe?idant  in  his  atHdavit 
stated,  that  when  he  executed  the  instrument  he  had  no  knowledge  of  Crosseley,  and 
had  never  seen  him  before,  and  did  not  know  whether  in  fact  he  was  an  .attorney  or 
not :  and  that  he  understood,  at  the  time  of  signing  the  warrant  of  attorney,  that  it 
wouUi  not  be  enforced  against  him.  On  the  25th  of  October  a  fiat  in  bankruptcy 
issued  against  the  defendant,  founded  on  an  act  of  bankruptcy  committed  on 
the  17th. 

Cresswell  shewed  cause.  It  may  be  doubtful  whether  the  defendant,  having 
become  bankrupt,  can  now  make  this  application  :  he  can  no  longer  be  affected  by  the 
warrant  of  attorney.  [Parke,  B.  He  has  an  interest  to  set  aside  the  judgment, 
because  he  may  be  taken  under  it  hereafter  upon  a  ca.  sa.]  The  application  is  rested 
on  two  grounds  :  first,  that  Crosseley,  as  it  is  alleged,  was  not  expressly  named  by  the 
defendant  to  act  as  his  attorney  ;  secondly,  that  the  warrant  of  attorney  was  not 
explained  by  him  to  the  defendant.  With  regard  to  the  latter  point,  the  statute  does 
not  require  in  terms  that  the  warrant  of  attorney  should  be  read  over,  or  explained  to 
the  defendant,  by  the  party  who  attests  it.  As  to  the  other  point,  the  execution  was 
sufficient  to  satisfy  the  statute.  The  mere  circumstance  of  the  attorney's  name  hav- 
[93]-ing  been  suggested  by  the  plaintiff's  attorney  cannot  vitiate  the  transaction,  if 
the  party  named  be  afterwards  really  and  substantiallv  adopted  by  the  defendant  as 
his  attorney.  Bliyh  v.  Brewer  (1  C.  M.  &  R  651  ;  5  Tyr.  222  ;  3  Howl.  P.  C.  26G), 
which  was  decided  on  the  construction  of  the  rule  of  H.  T.,  2  Will.  4,  r.  72,  (of  which 
the  statute  is  only  an  cxtention,  applying  its  provisions  to  defendants  not  in  custody), 
is  an  express  authority  to  that  effect.  If  it  were  otherwise,  what  must  be  done  where 
the  defendant  knew  no  attorney  whatever  in  the  place  to  which  he  came  for  the 
purpose  of  executing  the  instrument  ?  Masim  v.  liutdlc  (5  M.  &  W.  573),  which  may 
be  cited  on  the  other  side,  only  decided  that  the  party  attesting  for  the  defendant 
must  be  an  attorney  other  than  the  plaintiH's :  and  it  appears  from  the  recent  decision 
iu  Hising  v.  Dol/ildn  (Bail  Court,  H.  T.  1.S40;  8  Dowl.  P.  C.  309),  that  that  case  is 
not  to  be  considered  as  inconsistent  with  Bliffh  v.  Brewer.  [Parke,  B.  If  the 
attorney's  name  must  originate  with  the  defendant,  it  would  be  equally  fatal  whether 
it  were  suggested  by  the  plaintitt's  attorney  or  by  a  third  person.  Alderson,  B.  The 
word  "expressly"  is  not  to  be  construed  as  meain'ng  "originally."]  BUyh  v.  Brewer 
went  further  than  the  present  case,  because  there  the  defendant  had  an  attorney 
whom  he  generally  employed,  only  he  was  from  home  :  here  it  does  not  appear  that 
he  had  any.  [Parke,  B.  The  only  question  appears  to  be,  whether  that  case  has 
been  broken  in  upon  by  any  more  recent  decision.) 

Sir  F.  Pollock  and  W.  H.  Watson,  contra.  The  object  of  the  statute  was,  that  at 
the  execution  of  any  cognovit,  or  warrant  of  attorney,  there  should  be  an  attorney 
present  on  the  part  of  the  person  signing  it,  really  and  bona  fide  employed  by  him, 
in  whom  he  is  to  repose  confidence,  and  who  is  to  give  him  the  assistance  contem- 
plated [94]  by  the  act,  viz.  to  explain  to  him  the  nature  and  legal  consequences  of  the 
execution  of  the  instrument,  and  to  see  that  he  is  not  signing  a  document  he  ought 
not  to  sign.  The  very  intent  of  the  act  of  Parliament  was  to  guard  against  the 
mischief  likely  to  ari.se  from  the  interfeience  of  the  plaintiffs  attorney.  He  ought  to 
decline  to  name  any  pcr.son,  and  to  tell  the  defendant  to  consult  some  friend  on  the 
subject.  [Alderson,  B.  Does  the  phra.se  "expressly  named,"  mean  anything  more 
than  it  is  not  to  be  collected  implied!}^  from  the  facts  of  the  case,  that  he  is  the 
defendant's  attorney,  but  that  he  must  be  actually  named  by  him  ?]  If  the  defendant 
consults  a  friend,  and  at  his  suggestion  names  an  attorney,  that  is  a  naming  by  the 
defendant:  but  if  there  is  no  nomiTiation  but  by  the  plaintiff's  attorney,  that  will  be 
substantially  naming  an  attorney  for  the  plaintitt  instead  of  the  defendant,  and  is  the 
very  mischief  to  be  avoided.     It  is  not  so  much  a  question   whether  the   (larty   is 
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literally  named  by  the  defendant,  as  whether  he  is  bona  fide  his  attorney,  to  advise 
him  fully  as  to  the  nature  of  the  act  he  is  doing.  This  was  merely  a  cloke  to  give 
the  transartion  an  apparent  validity.  But  further,  he  is  to  be  named  "to  inform  the 
defendant  of  the  nature  and  eflPect "  of  the  instrument.  Here  it  was  explained  to  the 
defendant,  not  by  Crosseley,  who  assumed  to  act  as  his  attorney,  but  by  the  plaintiff's 
attornev  onlv  He  has  received  from  Crosselev  no  explanation  or  advice  whatever. 
Thev  cited  Hui.^nv  v.  Hufsm,  (7  T.  R.  7),  Fi^h-r  v.  hipnnrho'as  d  C.  &  M.  -J  15; 
2  Dowl.  P.  C.  2.51),  Ifhif"  V.  Caiinoi,  (6  Dowl.  P.  C.  ^6),  and  JHce  v.  Lm4ed  (6  Scott, 
895;  7  Dowl   P.  C.  15.3). 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  question 
turns  entirely  on  the  construction  to  be  put  upon  the  stat.  1  iV  2  Vict.  e.  1 10,  s.  9  ;  which 
[95]  I  apprehend  must  be  construed  according  to  the  ordinary  meaning  of  the  words 
employed  in  it,  unless  such  a  construction  leads  to  some  practical  absurdity,  or  con- 
trariety. We  are  to  construe  the  words  as  we  find  them, — adding  nothing  to  them, 
detracting  nothing  from  them.  [His  Lordship  read  the  clause]  The  attesting 
attorney,  therefore,  must  be  "expressly  named"  by  the  defendant.  But  we  cannot 
therefore  suppose  that  it  was  intended  that  the  defendant  must  expressly  pronounce 
at  length  the  christian  and  surname  of  the  attorney  ;  but  he  must  be  expressly  named 
by  him,  in  contradistinction  to  his  beiiig  impliedly  named  or  adopted.  There  is  not 
a  word  to  lead  to  the  conclusion  that  he  must  be  originally  or  spontaneously  named 
by  the  party,  or  to  exclude  the  suggestion  of  a  name  bj'  a  third  person.  What  then 
is  there  to  exclude  the  suggestion  of  a  name  by  the  plaintiff's  attorney  1  I  cannot 
import  such  words  into  the  act,  when  no  such  prohibition  is  expressed  in  it.  It  must 
not,  undoubtedly,  be  the  plaintifT's  attorney  himself  who  is  named  by  the  defendant, 
because  it  is  impossible  that  the  same  person  can  be,  for  such  a  purpose,  the  attorney 
both  of  the  plaintiff  and  the  defendant,  acting  for  two  adverse  interests  at  once  ;  and 
to  that  extent,  therefore,  we  must  modify  the  words  of  the  act  of  Parliament.  But 
if  the  defendant  hontx  fide  agree  to  "accept  as  his  attorney  a  person  named  by  the 
plaintift''s  attorney,  and  use  his  services  accordingly,  that  will  be  sufficient.  That  was 
the  rule  laid  down  in  Bligh  v.  Brewer,  in  which  all  the  previous  cases  on  this  subject 
were  considered  ;  and  I  am  not  aware  that  the  authority  of  that  decision  has  ever 
been  called  in  question.  Then,  when  the  attorney  has  been  really  named  by  the 
defendant,  he  is  there  only  for  the  purpose  of  informing  him  of  the  nature  and  effect 
of  the  instrument,  if  he  requires  it :  he  is  not  bound  to  read  it  over  to  him  unless 
he  desire  him  to  do  so;  there  is  not  a  word  in  the  act  which  makes  such  a  duty 
imperative  [96]  at  all  events ;  and  therefore  his  not  having  done  so  in  the  present 
ease,  is  not  a  giound  for  setting  aside  the  instrument ;  and  it  is  perfectly  clear  that 
the  defendant  fully  knew  what  was  the  legal  eftect  of  the  warrant  of  attorney,  although 
he  did  not  expect  it  would  be  put  in  force  against  him  immediately,  but  relied  on  the 
forbearance  of  the  trustees.  We  are,  then,  to  look  at  the  facts  of  this  particular  case, 
to  see  whether  Crosseley  was  expressly  named  b}'  the  defendant  to  act  as  his  attorne}'. 
[His  Lord.ship  stated  the  facts,  and  continued]:  It  appears  to  me,  that  these  facts 
shew  an  express  naming  within  the  statute,  and  an  attendance  at  the  request  of  the 
defendant,  within  its  provisions  :  the  statute  has,  therefore,  been  complied  with.  The 
only  effect  of  the  suggestion  of  the  name  by  the  plaintifT's  attorney  would  be,  that 
looking  at  it  in  conjunction  with  the  other  circumstances  of  the  case,  it  might  become 
a  matter  of  evidence  to  shew  that  the  naming  by  and  consent  of  the  defendant  had 
been  fraudulently  and  improperlj'  obtained  ;  in  which  case  the  instrument  would  be 
void,  not  for  non-compliance  with  the  act  of  Parliament,  but  on  the  ground  of  fraud. 
But  there  is  no  pretence  for  imputing  any  fraud  in  the  present  case  ;  it  is  clear  that 
the  defendant  knew  perfectly  the  nature  and  legal  effect  of  the  instrument.  We  must 
adhere  to  the  authority  of  Bligh  v.  Brewer,  which  is  expressly  in  point  on  the  present 
occasion  ;  and  following  up  the  authority  of  that  case,  I  think  we  must  hold  it  a 
sufficient  compliance  with  the  statute,  if  the  attesting  attorney  he  expressly  named  by 
the  defendant,  although  his  name  may  have  been  originalh'  suggested  by  the  plaintiff's 
attorney. 

Alderson,  B.  I  am  of  the  same  opinion  ;  it  seems  to  me  that  the  act  has  been 
complied  with  in  substance.  The  attorney  was  named  by  the  defendant,  his  name 
having  been  acceded  to  by  him  after  it  was  suggested  by  the  [97]  plaintiti's  attorney, 
and  he  having  been  expressly  accepted  by  the  defendant,  when  asked  if  he  wished 
that  he  should  act  in  his  behalf.    The  act  has  been  complied  with,  unless  we  incorporate 
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into  it  words  which  .are  not  to  be  found  in  it,  viz.  that  the  attorney  must  be  named 
by  the  defendant  originally,  and  without  the  suggestion  of  any  other  person.  The 
Court  would,  indeed,  be  ready  to  look  at  the  fact  of  such  a  suggestion,  as  a  circuna- 
stance  tending  to  shew  fraud  ;  but  here  theie  was  no  fraud  whatever,  because  it  is 
cleiir  that  the  p^rty  knew  the  purpose  and  effect  of  the  instrument  before,  only  he 
did  not  think  it  would  be  put  in  force  against  him  so  immediately  ;  nor  probably 
would  it,  if  the  trustees  had  not  ascertained  that  he  had  committed  an  act  of 
bankruptcy. 

GuRNEY,  B.  The  effect  of  the  suggestion  of  a  name  b\'  the  plaintiff's  attorney  is 
a  good  ground  for  watching  the  case  more  narrowly,  but  the  act  does  not  require  that 
the  name  should  originate  >vith  the  defendant,  if  the  attorney  be  expressly  adopted 
by  him.     Here  it  appears  that  he  was,  and  therefore  the  rule  must  be  discharged. 

Roi.FE,  B.  I  am  of  the  same  opinion.  It  is  clear  the  act  has  been  liteially 
complied  with,  because  the  Kttorney  was  expressly  named  by  the  defendant ;  but  it 
is  said  the  spirit  of  the  act  has  not  been  complied  with,  because  the  defendant  was 
not  informed  by  him  of  the  nature  and  effect  of  the  instriuuent :  but  the  very  same 
thing  might  occur  when  the  attorney  was  expressly  and  originally  named  by  the 
defendant. 

Rule  discharged,  with  costs. 

[98]  Sanderson  v.  We.stley  and  WATERS.(a)  Exch.  of  Pleas.  1840. — Where, 
on  the  execution  of  a  warrant  of  attorney,  one  attoiney  only  was  present,  and 
attested  it  on  l)ehalf  of  the  defendant,  who  had  acted  on  previous  occasions  for 
the  plaintiff,  and  who  made  out  his  bill  for  the  obtaining  and  preparation  of  the 
warrant  of  attorney  to  the  plaintiff,  the  Court  held  that  he  was  not  such  an 
attorney  "attending  on  behalf  of  the  defendant,"  as  to  satisfy  the  1  &  2  Vict, 
c.  110,  s.  9,  and  set  aside  the  warrant  of  attorney. 

[S.  C.  8  Dowl.  P.  C.  41-2  ;  9  L.  J.  Ex.  204  ;  4  Jur.  942.] 

Thesiger  had  obtained  a  rule  on  behalf  of  the  defendant,  Mi.ss  Elizabeth  Waters, 
calling  on  the  plaintiff  to  shew  cause  why  the  warrant  of  attorney  for  £4-50,  given  by 
her  in  this  cause,  and  the  judgment  and  execution  thereon,  should  not  be  set  aside, 
on  the  ground  of  a  non-compliance  with  the  requisites  of  the  statute  1  &  2  Vict. 
0.  110,  s.  9.  It  appeared  from  the  afhdavits,  that  the  defendant  Westlcy,  being  pressed 
for  payment  of  a  debt  of  £450  owing  by  him  to  the  plaintiff',  applied  to  and  prevailed 
upon  the  other  defendant,  who  was  his  sisterin-law,  to  sign  the  warrant  of  attorney 
in  question.  The  plaintiff  suggested  that  Messrs.  Walters  &  ix'eeve,  who  were  Miss 
Waters's  family  attornies,  should  prepare  the  warrant  of  attorney,  but  the  defendant 
Westley  said  that  they  knew  her  affiiirs,  and  would  not  allow  her  to  execute  it.  It 
was  then  agreed  that  a  Mr.  Goddard,  an  attorney,  who  bad  on  previous  occasions 
done  business  for  the  plaintiff,  should  prepare  it,  and  attest  it  on  her  behalf,  which  he 
accordingly  did  at  his  office,  to  which  the  parties  went  for  that  purpose.  No  other 
attorney  was  piesent  on  behalf  of  the  defendants.  Goddard  made  out  his  bill  for 
obtaining  and  preparing  the  warrant  of  attorney,  and  for  all  the  negotiations  in  the 
course  of  the  business,  in  the  plaintiffs  name,  and  all  the  items  were  charged  to  him, 
but  it  was  delivered  to  and  paid  by  the  defendant  Westley.  The  plaintiff",  in  his 
affidavit,  stated  that  the  defendants,  "  or  one  of  them,"  desired  to  have  the  warrant 
of  attorney  prepared  and  attested  by  Goddard,  but  it  did  not  expressly  appear  who 
first  suggested  his  name. 

Piatt  shewed  cause.  This  case  does  not  fall  within  the  principle  of  Mason  v.  Kiddle 
(5  M.  k  W.  513),  which  will  be  relied  on  [99]  for  the  defendant.  Here  it  does  not 
appear  that  Mr.  Goddard  was  the  attorney  for  the  plaintiff,  and  he  acted  in  the  matter 
on  the  express  employment  of  the  defendants.  Uaigh  v.  Front  (7  Dowl.  P.  C.  743) 
was  a  case  much  resembling  the  present  in  its  circumsUmces,  and  there  the  Court  held 
the  instrumcTit  to  have  been  executed  in  conformity  with  the  sUitute.  [Parke,  B. 
There  the  Court  considered  that  the  party  was  never,  in  the  course  of  tde  tran.saction, 
anything  but  attornev  for  the  defendant ;  and  that  might  be,  because  a  plaintiff  may 

(a)  This  case  was  decided  in  Easter  Term,  but  is  inserted  here  as  referring  to  the 
same  subject  as  the  last. 


338  CHAPMAN    t'.  TOWNER  6M.  &W.  100. 

take  a  warrant  of  attorney  without  having  an  attorney  present  on  his  part.  The  only 
question  is,  wbether  it  sufficiently  appears  here  that  Groddard  was  not  attorney  for 
the  plaintiff.] 

Thesiger  (Petersdorff  with  him),  contri.  It  is  sworn,  and  not  denied,  that  Goddard 
had  on  previous  occasions  acted  for  the  plaintiff;  he  makes  out  his  bill  in  the  plaintiff's 
name,  and  charges  all  the  items  to  him  ;  and  he  does  not  pretend  to  say  he  had 
previously  had  any  communication  whatever  with  the  defendant  Miss  Waters.  It  is 
clear  he  was  the  attorney  of  the  plaintiff  to  obtain  these  securities.  Can  it  be  said  he 
was  such  an  attorney  as  is  contemplated  by  the  act,  in  order  to  protect  the  interests 
of  this  defendant?     He  was  then  stopped  by  the  Court. 

Parke,  B.  We  are  all  of  opinion  that  Goddard  was  the  attorney  of  the  plaintiff, 
prior  to  his  being  employed  by  the  defendant,  and  was  his  attorney  in  this  transaction. 
If  so,  the  act  is  not  complied  with,  since  it  requires  that  there  should  be  a  separate 
attorney  employed  by  the  defendant,  to  take  care  of  his  interests  only.  With  respect 
to  the  case  of  Huigh  v.  Frost,  that  was  no  wrong  decision  in  point  of  law  ;  because 
there  was  no  attorney  for  the  plaintiff,  and  it  is  not  necessary  that  he  should  have  an 
attorney  present  on  his  behalf. 

[100]  Al.DERSON,  B.  Wherever  there  is  but  one  attoiney  present,  it  ought  to  be 
perfectly  clear  that  he  is  not  the  plaintiffs  attorney.  In  the  case  cited,  I  should 
probably  have  come  to  the  same  conclusion,  upon  the  particular  facts  of  that  case. 

GuRNBY,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 


Chapman  and  Others  v.  Towner.  Exch.  of  Pleas.  1840. — Ry  a  memorandum 
of  agreement,  the  plaintiff  agreed  to  let  to  the  defendant,  and  the  defendant 
agreed  to  take,  a  house  &c.,  from  the  24th  June  then  next  ensuing,  for  the  term 
of  twenty-one  year.s,  determinable  at  seven  and  fourteen  years :  that  the  lease  to 
be  granted  by  the  plaintiff  was  to  contain  a  covenant  on  her  part  for  the  defendant 
to  purchase  the  fee  simple  for  £600  at  any  time  within  the  first  seven  years  of 
the  said  term  to  be  granted  ;  and  a  covenant  on  the  part  of  the  defendant  for 
payment  of  the  rent  of  £3-5,  payable  quarterly,  clear  of  all  deductions  for  taxes 
whatsoever ;  and  that  the  insurance  on  the  sum  of  £.500  was  to  be  paid  by  the 
plaintiff,  and  to  be  repaid  by  the  defendant  as  an  increased  rent:  to  lay  out 
within  twelve  months  the  sum  of  £  1 00  on  the  said  premises  ;  to  keep  the  premises 
in  substantial  repair  ;  and  all  other  usual  covenants  as  in  leases  of  houses  in  B.  ; 
and  that  the  defendant  should  execute  a  counterpart  of  lease  when  tendered  to 
him  bj'  the  solicitor  of  the  plaintiff',  and  that  the  expense  of  the  lease  and  counter- 
part was  to  be  borne  and  paid  by  the  defendant : — Held,  that  this  was  an  agree- 
ment for  a  lease,  and  not  an  actual  demise,  and  that  the  defendant,  having  entered 
and  paid  rent  under  the  agreement,  became  tenant  from  year  to  year,  which 
tenancy  could  only  be  determined  by  a  regular  notice  to  quit,  or  a  surrender  in 
writing. 

[S.  C.  9  L.  J.  Ex.  54.] 

Assumpsit.  The  declaration  alleged,  that  the  defendant,  in  consideration  of  his 
having  become  tenant  to  the  plaintiffs  of  a  certain  dwelling-house,  promised  to  pay 
them  the  yearly  rent  of  £3-5  by  quarterly  payments,  and  it  averred  that  261.  Ss.  had 
become  due  for  rent  for  three  quarters  of  a  year,  and  assigned  as  a  breach  the  non- 
payment of  that  sum. 

Plea,  as  to  81.  15s.  parcel  of  the  said  sum  of  261.  5s.,  being  one  quarter's  rent, 
payment  into  Court  of  that  sum,  and  as  to  the  residue,  non  assumpsit. 

The  plaintiffs  replied  by  taking  the  sum  of  81.  15s.  out  of  Court,  and  joined  issue 
on  the  other  plea. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Summer  Assizes  for  Sussex,  it 
appeared  that  the  plaintiff' and  defendant  had  entered  into  the  following  agreement : — 

"Memorandum  of  an  agreement  made  this  24th  day  of  April,  183 1,  between  Mary 
Chapman,  of  Tooks  Court,  in  [101]  the  parish  of  St.  Andrew,  Holborn,  in  the  county 
of  Middlesex,  on  behalf  of  herself  and  her  two  sisters,  Catherine  Chapman  and  Louisa 
Chapman,  as  administratrix  of  the  estate  of  their  late  father,  Mr.  Richard  Innock 
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Chapman,  of  the  one  part,  and  William  Towner,  of  Brighthelmston,  in  the  county  of 
Sussex,  ironmonger,  of  the  other  part,  as  follows  : — The  said  Mary  Giiapmau,  on  behalf 
of  herself  and  her  two  sisters,  agrees  to  let  to  the  said  William  Towner,  and  the  said 
William  Towner  agrees  to  take,  a  house.  No.  41,  Western  Koad,  Brighthelmston, 
afoi'esaid,  with  the  appurtenances,  from  the  24th  da\'  of  June  now  next  ensuing,  for 
the  term  of  twenty-one  years,  determinable  at  seven  and  fouiteen  years.  That  the 
lease  to  be  granted  by  the  said  Mary  Chapman  and  her  two  sisters,  is  to  contain  a 
covenant  on  their  part  for  the  said  William  Towner  to  purchase  the  fee-simple  for 
£600  at  any  time  within  the  first  seven  years  of  the  said  term  to  be  granted,  and  a 
covenant  on  the  part  of  the  siid  William  Towner  for  payment  of  the  rent  of  £3-5 
payable  quarterly,  clear  of  all  deductions  for  taxes  whatsoever,  and  that  the  insurance 
on  the  sum  of  £500  is  to  be  paid  by  the  said  Mar}'  Chapman,  and  to  lie  repaid  b\'  the 
said  William  Towner  as  an  increased  rent ;  to  lay  out  within  twelve  months  the  sum 
of  £100  on  the  said  premises  ;  to  keep  the  premises  in  substantial  lepair,  and  all  other 
usual  covenants  as  in  leases  of  houses  in  Brighton  ;  and  that  the  said  William  Towner 
shall  execute  a  counterpart  of  lease  when  tendered  to  him  by  the  solicitor  of  the  said 
Mary  Chapman,  and  that  the  expense  of  the  lease  and  counterpart  is  to  be  borne  and 
paid  by  the  said  William  Towner.  "  William  Towner. 

"  Mary  Chapman. 
"  Witness,  Richard  Thompson." 

It  was  proved  at  the  trial  that  the  defendant  quitted  the  premises  at  the  expiration 
of  the  first  seven  years,  without  giving  an\'  notice  to  quit.  There  was  also  evidence 
that,  before  the  defendant  quitted,  he  had  made  a  proposition  to  [102]  the  landlord 
to  purchase  the  fixtures  which  he,  the  defendant,  had  put  up  during  his  occupation 
of  the  premises,  and  the  fixtures  were  accordingly  valued,  but  the  paities  did  not 
agree.  The  learned  Judge  was  of  opinion  that  no  notice  was  necessary,  and  diiected 
the  jury  to  find  a  verdict  for  the  defendant,  giving  the  plaintirt's  liberty  to  move  to 
enter  a  verdict  for  171.  10s.  if  the  Court  should  be  of  opinion  that  notice  to  quit  ought 
to  have  been  given. 

Channell  having,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly. 
Ball  and  Petersdorft'  now  shewed  cause.  This  instrument  operated  as  a  present 
demise.  The  essential  clause  in  it  is  this — "The  said  Mary  Chapman  agrees  to  let  to 
the  said  William  Towner,  and  the  said  William  Towner  agrees  to  take,  a  house,  &c. 
for  the  term  of  twenty-one  years,  determinable  at  seven  and  fouiteen  years."  Now 
that,  it  is  submitted,  clearly  operates  as  a  present  demise  ;  and  there  is  no  obligation 
on  the  part  of  the  tenant  to  make  any  formal  communication  to  the  landlord  that  he 
shall  elect  to  determine  the  tenancy  at  the  end  of  the  first  seven  years.  No  notice 
wiis  therefore  necessary.  It  is  to  be  treated  as  a  lease  for  seven  yeais  certain,  and  in 
such  a  case  the  tenancy  would  terminate  by  elHuxion  of  time  at  the  end  of  that 
period.  But  supposing  the  Court  should  be  of  opinion  that  .some  act  should  be  done 
to  determine  the  tenancy,  there  was  evidence  here  to  shew  that  the  landlord  had  been 
aware  of  the  defendant's  intention  to  quit,  as  a  proposition  had  been  made  to  purchase 
the  fixtures.  This  instrument  clearly  operated  as  a  lease  for  seven  years ;  and  if  .so, 
no  notice  to  quit  was  necessary  :  but  even  if  some  notice  weie  necessary,  there  were 
here  circumstances  to  shew  that  notice  had  been  given,  though  not  formally. 
Wherever  an  option  of  this  kind  is  given,  if  the  construction  of  it  be  doubtful,  it 
ought  to  be  in  favour  of  the  lessee,  as  it  must  [103j  be  t^iken  most  strongly  against 
the  giantor.  In  Ihmn  v.  Spurrier  (3  B.  &  P.  399),  it  was  held  that  if  a  lease  be 
granted  for  seven,  fourteen,  or  twenty-one  years,  the  lessee  has  the  option  at  which 
of  those  periods  the  lease  shall  determine.  That  case  came  afterwards  for  considera- 
tion before  the  Court  of  King's  Bench,  in  Doe  d.  JVehh  v.  Dlron  (9  East,  15),  where  it 
was  completely  upheld,  on  the  principle  that  where  the  words  of  a  grant  are  doubtful, 
they  must  be  construed  in  favour  of  the  grantee.  Then  is  the  option  to  be  determined 
by  notice'!  Nothing  is  there  said  about  notice.  The  case  of  (roodrii/lit  v.  liidiardson 
(3  T.  K.  462)  may  be  relied  upon,  but  this  point  was  not  there  decided,  as  in  that 
case  notice  was  given.  [(Turncy,  B.  'I'he  Court  held  that  reasonable  notice  was 
necessary.  Alderson,  B.  .According  to  the  principle  laid  down  in  that  case,  the 
moment  the  second  period  arrives,  no  notice  being  given  in  time,  it  becomes  a  lease 
for  the  second  period  ;  so  here,  the  moment  the  seven  years  had  expired  without 
notice,  it  would   become  a   lease    for    fourteen    years.]     Where  the  tenant  remains 


340  PARMITER   V.  COUPLAND  6M.  &W.  104. 

in  possession  even  a  day  after  the  expiration  of  the  first  seven  3'ears,  it  is  admitteri 
that  it  would  be  so ;  because  then  he  does  an  act  which  determines  his  option  to 
remain  ;  but  here  the  fixtures  were  valued  and  the  key  taken  by  the  landlord,  which 
was  an  act  done  by  which  notice  was  waived. 

Piatt  and  Channel!,  contra,  were  stopped  by  the  Court. 

Parke,  B.  We  think  ibis  instrument  amounts  only  to  an  agreement  for  a  lease. 
No  doubt,  if  there  are  words  of  present  demise,  if  the  instrument  shews  it  to  be  the 
intention  of  the  landlord  that  the  premises  shall  be  enjoyed  by  the  tenant  immediately, 
or  at  a  future  speeitieii  day,  upon  certain  terms,  a  demise  is  thereby  createil,  and  a 
stipulation  that  a  lease  shall  be  afterwards  prepared,  does  not  prevent  [104]  its  so 
operating.  Here  there  are  words  which,  in  their  ordinary  sense,  are  those  of  agree- 
ment only,  but  may  operate,  unquestionably,  as  words  of  present  demise — and 
frequently  do  .so  operate  ;  but  in  this  case  the  contract  shews  that  they  are  used  as 
words  of  agreement  only  :  for  the  amount  of  rent,  the  periods  of  payment,  and  other 
terms  of  holding,  are  not  mentioned,  except  as  they  are  to  be  contained  in  a  lease 
which  is  to  be  prepared.  There  is,  therefore,  no  complete  demise,  independently  of 
that  lease.  A  lease  is  to  be  made  absolutely  and  at  all  events,  and  not  at  the  request 
of  the  party,  and  a  counterpart  is  to  be  executed  by  the  defendant.  It  is  to  be 
observed,  also,  that  the  instrument  does  not,  as  in  many  other  cases,  import  that  it 
shall  be  binding  as  a  lease  until  a  lease  is  actually  executed  ;  and,  on  the  whole,  it 
appears  to  us  that  it  was  intended  to  operate  as  an  agreement  only  foi'  a  future  lease. 
Therefore,  when  the  defendant  entered,  he  was  only  tenant  at  will  until  he  paid  rent, 
and  he  then  became  tenant  from  yeai'  to  year ;  and  that  tenancy  could  only  be 
deteimined  by  notice  to  quit  given  six  months  before  the  time  of  his  entry,  or  by 
surrender  in  writing. 

Alderson,  B.  One  mode  of  ascertaining  whether  an  instrument  is  to  be  treated 
as  a  lease  or  an  agreement,  is  by  looking  to  the  inconvenience  which  would  result 
from  treating  it  as  a  lease.  This  lease  is  to  contain  "  all  other  usual  covenants  as  in 
leases  of  houses  in  Brighton."     Now  we  cannot  tell  what  those  usual  covenants  are.  1 , 

A  difficulty  arises  from  the  omission  to  expand  the  terms  of  the  holding  upon  the  face  ', 

of  the  instrument.  ( 

GuRNEY,  B.,  concurred. 

Rule  absolute. 

[105]  Parmiter  ;'.  CouPLAND  AND  ANOTHER.  Exch.  of  Pleas.  1840. — In  an 
action  for  libel,  the  Judge  is  not  bound  to  state  to  the  jury,  as  matter  of  law, 
whether  the  publication  complained  of  be  a  libel  or  not;  but  the  proper  course 
is  for  him  to  define  what  is  a  libel  in  point  of  law,  and  to  leave  it  to  the  jury  to 
say  whether  the  publication  in  question  falls  within  that  definition ;  and,  as 
incidental  to  that,  whether  it  is  calculated  to  injure  the  chaiacter  of  the  plaintiff. 
— A  publication  may  be  a  libel  on  a  private  person,  which  would  not  be  any  libel 
on  a  person  in  a  public  capacity  ;  but  any  imputation  of  unjust  or  corrupt  motives 
is  equally  libellous  in  either  case.     • 

[S.  C.  9  L.  J.  Ex.  202  ;  4  Jur.  701.  Discussed,  Capital  and  Counties  Bank  v.  Henty, 
188:',  7  .\.  C.  762  ;  M'Ineiney  v.  "  Clareman  "  Printing  and  Publishing  Company,  [1903] 
2  Ir.  R.  370,  399.  Referred  to,  Cox  v.  Lee,  1869,  L.  R.  4  Ex. '290;  Harwood  v. 
Harrison,  1872,  L.  R.  7  C.  P.  628;  ff  Brian  v.  Marquis  of  Salisbury,  1889,  6  T.  L.  R. 
133;  Mmuon  v.  Tussaud,  [1894]  1  Q.  B.  684.] 

This  was  an  action  on  the  case  for  a  series  of  libels  published  of  the  plaintiff,  the 
late  mayor  of  the  borough  of  Winchester,  in  the  "Hampshire  Advertiser"  newspaper, 
between  the  17th  of  November,  1838.  and  the  Snd  of  March,  1839,  imputing  to  him 
partial  and  corrupt  conduct,  and  ignorance  of  his  duties,  as  mayor  and  justice  of  the 
peace  for  the  borough.  The  defendants  pleaded  not  guilty.  At  the  trial  before 
Coleridge,  J.,  at  the  last  Winchester  Assizes,  the  learned  Judge,  in  the  course  of  his 
summing  up,  stated  to  the  jury  that  there  was  a  difference  with  regard  to  censui'es  on 
public  and  on  private  persons  :  that  the  character  of  persons  acting  in  a  public  capacity 
was  to  a  certain  extent  public  property,  and  their  conduct  miyht  be  more  freely  com- 
mented on  than  that  of  other  persons  :  and  having  told  the  jury  what,  in  point  of  law, 
constituted  a  libel,  he  left  it  to  them  to  say  whether  the  publications  in  question  were 
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calculated  to  be  iiijiirioiis  to  the  character  of  the  plaintiff.  The  jury  having  found  a 
verdict  for  the  defendants, 

Erie,  in  last  Michaelmas  Term,  obtiiined  a  rule  nisi  for  a  new  trial,  on  the  grounds, 
(amongst  others),  1st,  that  the  learned  Judge  ought  to  have  directed  the  jury  that, 
in  point  of  law,  the  publications  complained  of  were  libels  on  the  plaintiff';  and, 
secondly,  that  it  was  a  misdirection  to  state  to  them  any  distinction  as  regarded 
publications  relating  to  public  and  to  ])rivate  individuals.     In  this  term, 

Crowder  appeared  to  shew  cause,  but  the  Court,  after  the  report  of  the  learned 
Judge  had  been  read,  called  upon 

Eric  and  Butt  to  support  the  rule.  The  learned  Judge  misdirected  the  jury,  in 
not  stating  to  them,  as  matter  of  [106]  law,  that  these  publications  amounted  to  libels. 
When  words  spoken  are  complained  of  as  defamatory,  the  only  questions  for  the  jury 
are,  (supposing  them  to  be  proved  as  laid),  whether  they  apply  to  the  plaintifi',  and 
whether  the  meaning  ascribed  to  them  in  the  innuendoes  is  made  out  by  the  evidence  : 
and  a  difl'erent  principle  cannot  be  applied  to  oral  and  to  written  slander.  The  words 
here  complaine<l  of  were  clearly  actionable  if  spoken  ;  and  the  Judge  would  in  such 
case  have  been  bound  to  tell  the  jury,  that  if  they  were  meant  in  their  ordinary  sense, 
the  plaintitl'  was  entitled  to  recover.  It  has  been  often  entertained  as  a  question  of 
law  by  a  Coui't  of  Krior,  whether  a  particular  writing  iimounts  to  a  libel.  In  ll'iiglit 
V.  Clement  (3  B.  &  .Aid.  .50.'5),  a  declaration  stating  that  the  defendant  [/ublished  a  libel, 
containing  false  and  scamlalous  matters  concerning  the  plaintitt'.  in  substance  as  follows, 
was  held  bad  in  arrest  of  judgment,  on  the  ground  that  the  Court  must  judge  whether 
the  words  set  out  constituted  a  ground  of  action  or  not.  [.\lderson,  B.  That  is  for 
the  benefit  of  the  defendant ;  the  Court  are  to  see  whether,  in  any  reasonable  sense, 
the  words  may  be  innocent.]  If  the  Court  are  so  to  judge  for  the  defendant,  whether 
it  be  a  lil)el  or  not,  so  must  they  also  for  the  plaintifT.  [Alderson,  B.  That  does  not 
follow.]  Holroyd,  J.,  there  says— "It  is  clear,  that  when  it  can  be  shewn  distinctly 
what  the  instrument  is  upon  which  the  whole  charge  depends,  that  instrument  must 
be  shewn  to  the  Court,  in  order  that  they  may  form  their  judgment."  [Alderson,  B., 
referred  to  Vlialmera  v.  Pnyne  (3  T.  R.  428,  n.).]  Where  the  libel  is  in  a  foreign 
language,  if  a  translation  of  it  only  be  set  forth,  the  judgment  will  l)c  arrested  : 
Zciwlno  V.  Axtd  (d  T.  \i.  162).  If  the  defendant  demurs  to  the  declaration,  then  it 
clearly  becomes  a  (piestion  of  law.  [Alderson,  B.  Then  he  admits  a  malicious 
publication.  Parke,  B.  The  practice  used  to  be  as  you  say  before  Mr.  Fo.x's  Act 
(32  Geo.  3,  c  60).]  That  [107]  act  is  e.vpre.ssly  confined  to  criminal  cases.  [Parke,  B. 
It  is  true;  but  it  has  been  the  constant  practice,  in  recent  times,  for  the  Judge  to 
define  what  is  a  liltel,  and  then  to  leave  it  to  the  jury,  fiist,  whether  the  writing  com- 
])lained  of  was  published  by  the  defendant;  secondly,  whether  it  fell  within  the 
definition  of  the  oH'ence.]  Lord  Mansfield  distinctly  laid  it  down,  and  in  thn  case  of  Rex 
v.  Dean  of  SI.  As'ijih  (2  (.'.  M.  it  K.  I-tO),  as  a  general  lule  applicable  to  all  cases  where, 
bj'  the  form  of  the  pleading.s,  the  questions  of  law  and  fact  can  be  severed,  that  the 
jury  have  no  jurisdiction  to  decide  upon  the  law.  Where,  indeed,  the  words  may  be 
controlled  by  the  context,  or  are  capal)le  of  more  than  one  meaning,  the  (piestion  must 
be  left  to  the  jury  ;  but  here  there  is  nothing  whatever  to  thiow  any  ambiguity  upon 
the  meaning  of  these  paragraphs.  [I'arke,  B.  In  criminal  cases,  the  Judge  is  to 
define  the  crime,  and  the  juiy  are  to  find  whether  the  party  has  committed  that 
ofl'ence.  Mi-.  Fox's  Act  made  it  the  same  in  cases  of  libel,  the  practice  having  been 
otherwise  before.]  In  the  next  place,  it  was  a  misdirection  to  state  to  the  jury  that 
there  was  a  distinction  as  to  libels  on  a  person  in  a  public  capacity.  No  man  has  a 
right  to  impute  to  another,  whether  filling  a  public  capacity  or  not,  injustice  or 
corruption. 

Crowder,  contra,  was  not  called  on  to  argue  the  above  points. 

P.VKKE,  B.  The  verdict  is  unquestionably  wrong,  and  there  ought  to  be  a  new- 
trial,  but  on  the  grountl  of  its  iieing  a  wrong  verdict  only.  I  think  there  was  no 
misdirection  on  the  part  of  the  learned  Judge.  One  of  the  grounds  upon  which  this 
rule  was  obtained,  was,  that  the  learned  Judge  ought  to  have  told  the  jury  that  the 
terms  of  these  papers  were  lil)ellous,  and  not  to  have  left  that  as  a  question  of  fact  for 
them  to  determine.  But  it  has  lieen  [108]  the  couise  for  a  long  time  for  a  Judge,  in 
cases  of  libel,  as  in  other  eases  of  a  criminal  nature,  first  to  give  a  legal  definition  of 
the  ofl'ence,  and  then  to  leave  it  to  the  jury  to  say,  whether  the  facts  nei-essary  to 
constitute  that  otience  are  proved  to  their  satisfaction  ,  and  that,  whether  the  lil»el 
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is  the  subject  of  a  criminal  prosecution,  or  civil  action.  A  publication,  without 
justification  or  lawful  excuse,  which  is  calculated  to  injure  the  reputation  of  another, 
by  exposing  him  to  hatred,  contempt,  or  ridicule,  is  a  libel.  Whether  the  particular 
publication,  the  subject  of  inquiry,  is  of  that  character,  and  would  be  likely  to  produce 
that  effect,  is  a  question  upon  which  a  jury  is  to  exercise  their  judgment,  and  pro- 
nounce their  opinion,  as  a  question  of  fact.  The  Judge,  as  a  matter  of  advice  to  them 
in  deciding  that  question,  might  have  given  his  own  opinion  as  to  the  nature  of  the 
publication,  but  was  not  bound  to  do  so  as  a  matter  of  law.  Mr.  Fox's  Libel  Bill  was 
a  declaratory  act,  and  put  prosecutions  for  libel  on  the  same  footing  as  other 
criminal  cases. 

I  also  think  that  there  was  no  misdirection  in  the  other  part  of  the  learned  Judge's 
summing  up,  to  which  an  olijection  was  raised,  'there  is  a  difference  between 
publications  relating  to  public  and  private  individuals.  Every  subject  has  a  right  to 
comment  on  those  acts  of  public  men  which  concern  him  as  a  subject  of  the  realm,  if 
he  do  not  make  his  commentary  a  cloak  for  malice  and  slander :  but  any  imputation 
of  wicked  or  corrupt  motives  is  unquestionably  libellous  ;  and  such  appears  to  be  the 
nature  of  the  publications  here.  I  do  not  find  that  the  learned  Judge  stated  otherwise  : 
we  cannot  theiefore  grant  a  new  trial,  as  for  a  misdirection. 

Alderson,  B.  I  entirely  concur.  The  first  cjuestion  is,  whether  the  learned 
Judge  ought  to  have  laid  it  down  positively,  that  if  the  pul)lications  were  proved,  and 
the  words  were  used  in  their  ordinary  sense,  the  jury  must  [109]  find  that  they  were 
libels.  I  think  it  would  not  be  correct  so  to  do ;  but  that  he  ought — having  defined 
what  is  a  libel — to  refer  to  the  jury  the  consideration  of  the  particular  publication, 
whether  falling  within  that  definition  or  not.  I  think  that  if  he  were  to  take  it  upon 
himself  to  say  that  it  was  a  libel,  he  would  be  wrong  in  doing  so. 

As  to  the  other  point,  there  certainly  is  a  material  distinction  between  a  publica- 
tion relating  to  a  public  and  a  private  person,  whether  they  be  libels.  That  criticism 
may  reasonably  be  applied  to  a  public  man  in  a  public  capacity,  which  might  not  be 
applied  to  a  private  individual.  The  same  thing  might  be  no  libel  on  me,  which 
might  be  a  very  grievous  and  injurious  libel  on  another.  There  may  be,  and  I  think 
in  this  case  there  was,  no  real  diflference  between  the  two  cases,  but  that  this  was  a 
libel  on  the  plaintiff  in  whatever  capacity.  But  I  think  the  learned  Judge  right  in 
the  general  observation,  although  I  might  differ  with  him  in  its  application  to  the 
particular  case.  Probably,  indeed,  he  applied  it  onlj'  to  the  question  as  to  the  amount 
of  damages.  It  is  however  sufficient  to  say,  that  it  does  not  appear  to  me  to  be  a 
misdirection. 

GuRNEY,  B.,  concurred. 

Rule  absolute,  on  payment  of  costs. 

Marshall  v.  Lynn.  Exch.  of  Pleas.  1840. — The  terms  of  a  written  contract  for 
the  sale  of  goods,  falling  within  the  operation  of  the  Statute  of  Frauds,  cannot 
be  \aried  or  altered  by  parol ;  and  where  a  contract  for  the  bargain  and  sale  of 
goods  is, made,  stating  a  time  for  the  delivery  of  them,  an  agreement  to  substitute 
another  day  for  that  purpose  must,  in  order  to  be  valid,  be  in  writing. 

[S.  C.  9  L.  J.  Ex.  126.  Referred  to,  Martbulale  v.  Smith,  1841,  1  Q.  B.  389  ;  1  G.  & 
D.  1  ;  Tyersv.  liosedole  ami  Ferryhill  Iron  Company,  1873,  L.  R.  8  Ex.  316  :  reversed, 
L.  R.  id  Ex.  195  ;  Sandersun  v.  Graves,  1875,  L  R.  10  Ex.  237.  Discussed,  Nohle  v. 
Ward,  1860,  L.  R.  1  Ex.  121  ;  1867,  L.  R.  2  Ex.  138;  Hickman  v.  Huynes,  1875, 
L.  R.  10  €.  P.  604.  Distinguished,  Ogle  v.  Earl  Vane,  1867,  L.  R.  2  Q.  B.  281; 
7  B.  &  S.  855 :  affirmed,  L.  R.  3  Q.  B.  272 ;  9  B.  &  S.  182.] 

Assumpsit.  The  first  count  of  the  declaration  alleged,  that  the  defendant  there- 
tofore, to  wit,  on  the  15th  of  December,  1838,  bargained  for  and  bought  of  the  plaintiff', 
and  the  plaintiff' at  the  request  of  the  defendant  then  sold  to  the  defendant,  a  large 
quantity,  to  wit,  as  many  pota-[110]-toes  as  would  load  a  certain  brig  or  vessel  of  the 
plaintiff' called  the  "Kitty,"  that  is  to  say,  from  sixty  to  seventy  lasts,  to  be  shipped 
on  board  the  said  vessel  on  her  next  arrival  at  the  port  of  Wisbech,  in  the  county  of 
Cambridge,  the  said  potatoes  to  consist  of  what  pink  kidneys  the  said  plaintiff'  then 
had,  and  the  residue  to  consist  of  round,  white,  and  blue  potatoes,  and  to  be  paid  for 
at  the  rate  or  price  of  4s.  6d.  per  sack  for  each  and  every  sack  of  the  said  pink  kidneys, 


6M.45W.1U.  MARSHALL    V.  LYNN  343 

and  at  the  rate  or  price  of  4s.  3cl.  per  sack  for  each  and  every  sack  of  the  said  round, 
white,  and  blue  potatoes,  of  fifteen  stones  net  merchants'  ware,  to  be  delivered  by  the 
plaintiff  to  the  defendant  free  on  board  the  said  brig  or  vessel,  and  to  be  paid  for  by 
the  said  defendant  on  such  delivery  thereof  as  aforesaid.  The  declaration  then,  after 
alleging  mutual  promises  for  the  performance  of  the  terms  of  the  contract,  and  averring 
the  arrival  of  the  "  Kitty  "  at  Wisbech  on  the  "2.5th  of  December,  1838,  the  same  being 
her  next  arrival  after  the  making  of  the  agreement,  averred,  that  he  the  plaintiff'  has 
always  on  and  after  such  arrival  of  the  said  brig  or  vessel  as  aforesaid,  been  ready  and 
willing,  and  then  tendered  and  offered  to  ship  the  said  pot;itoes  free  on  board  the  said 
brig  or  vessel,  and  to  deliver  the  said  potatoes  to  the  defendant  according  to  the 
terms  of  the  bargain  and  sale  ;  but  that  the  defendant  then  wholly  discharged  the 
plaintiff  from  making  such  shipment  and  delivery,  and  then  requested  the  plaintiff  to 
delay  such  shipment  and  delivery  until  the  said  lirig  or  vessel  should  have  made  a 
certain  other  voyage  from  the  port  of  Wisbech,  and  should  have  again  arrived  at  the 
said  port  of  Wisbech  on  her  return  from  such  last  mentioned  voyage,  to  which  said 
last-mentioned  proposal  and  request  of  the  said  defendant  the  plaintiff  then  consented 
and  agreed  ;  and  thereupon,  in  consideration  of  the  last-mentioned  premises,  and  that 
the  plaintiff  at  the  like  request  of  the  defendant  had  then  promised  the  defendant  to 
ship  and  deliver  the  said  potatoes  to  the  defendant,  according  [111]  to  the  said  last- 
mentioned  proposal  and  request  of  the  said  defendant,  the  said  defendant  then  promised 
the  plaintiff  to  accept  the  said  potatoes  of  and  from  the  plaintiff,  and  to  pay  him  for 
the  same,  on  the  delivery  thereof  to  the  defendant  as  last  aforesaid.  And  the  plaintiff 
in  fact  says,  that  the  said  brig  or  vessel  of  the  plaintiff  did  afterwards,  and  after  the 
making  of  the  last-mentioned  promise,  to  wit,  on  the  1st  of  February,  1839,  arrive  at 
the  said  port  of  Wisbech  on  her  return  from  the  said  last-mentioned  xo^'age  as  afore- 
said, of  which  the  defendant  afterwards,  to  wit,  on  the  8th  of  February,  1839,  had 
notice  ;  and  although  the  plaintiff  was  afterwards,  and  within  a  reasonable  time  after 
the  said  1st  of  February,  to  wit,  on  the  8th  of  February,  1839,  leady  and  willing,  and 
then  tendered  and  offered  to  ship  the  said  potatoes  free  on  board  the  said  brig  or 
vessel,  and  to  deliver  the  same  to  the  defendant  upon  the  terms  aforesaid,  of  which 
said  last-mentioned  premises  the  defendant  then  had  notice,  and  was  then  requested 
by  the  plaintiff  to  attend  to  such  last-mentioned  shipment,  and  to  accept  and  pay  for 
the  said  potatoes  on  the  terms  aforesaid  :  yet,  that  the  defendant,  not  regarding  his 
said  last-mentioned  promise,  did  not  nor  would,  at  the  said  time  when  he  was  so 
requested,  or  at  any  time  before  or  afterwards,  accept  the  said  potatoes,  or  any  part 
thereof,  of  or  from  the  plaintiff,  or  pay  him  for  the  same  at  the  rate  afoiesaid  or  other- 
wise, but  then  wholly  refused  so  to  do  : — concluding  with  an  averment  of  special 
damage  in  respect  of  the  keeping  and  selling  of  the  potatoes. 

There  were  also  counts  for  freight,  demui-rage,  goods  sold  and  delivered,  and  for 
money  found  to  be  due  upon  an  account  stated. 

Pleas,  1st,  non  assumpsit;  2ndly,  as  to  the  first  count,  that  the  defendant  was 
always,  fiom  the  time  of  the  arrival  of  the  said  brig  or  vessel  at  the  said  port  of 
Wisliech,  on  her  return  from  the  said  last-mentioned  voyage  in  the  said  first  count 
[112]  mentioned,  hitherto,  ready  and  willing  to  accept  the  said  potatoes  of  and  from 
the  plaintiff,  antl  pay  him  for  the  same  on  the  deliverj'  thereof  as  aforesaid,  and  then 
would  have  attended  to  the  shipment  and  deliver}'  thereof,  according  to  the  said 
notice  and  request  of  the  plaintiff  in  the  said  first  count  mentioned,  and  would  have 
Jiccepted  and  paid  for  the  said  potatoes  upon  the  terms  in  the  said  first  count  mentioned, 
but  that  the  plaintifl',  immediately  after  the  said  second  airival  of  the  said  brig  or 
vessel  as  aforesaid,  and  the  giving  such  notice  and  the  making  such  request  as  afore- 
said, and  before  a  reasonable  time  for  the  defendant's  conipl3'ing  with  the  said  notice 
and  request  had  elapsed,  and  before  the  defendant  could  attend  to  such  shipment  and 
delivery  as  aforesaid,  to  wit,  on  the  said  8th  of  February,  1839,  aforesaid,  without 
the  consent  or  knowledge  of  the  defendant,  wrongfully  shipped  the  said  potatoes  on 
board  the  said  biig  or  vessel,  and  consigned,  and  carried  and  conveyed  away  the  same 
to  certain  places  to  the  defendant  unknown,  and  wrongfully  prevented  the  defendant 
from  attending  to  the  shipment  and  delivery  of  the  said  potatoes,  and  from  accepting 
the  same  according  to  the  said  agreement  in  the  said  first  count  mentioned,  and  wholly 
discharged  and  hindered  the  defend.uit  from  the  performance  of  the  said  agreement 
and  promise  so  made  by  him  as  aforesaid. 

Keplication,  de  injuria. 
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At  the  trial  before  Vaughan  J.,  at  the  last  Summer  Assizes  for  Cambridge,  it 
appeared  that  on  the  15th  of  December,  1838,  the  plaintifl'  and  defendant  entered 
into  a  written  contract,  of  which  the  following  is  a  copy  : — 

"Wisbech,  15th  December,  1838. 

"Bought  of  Mr.  Thomas  Marshall,  as  many  potatoes  as  will  load  his  brig  the 
'Kitty,'  Captain  William  Scott,  say  from  .si.xty  to  seventy  lasts,  to  be  shipped  on 
board  the  above  vessel  on  her  arrival  here  the  next  time — say  what  pink  kidneys  he 
has  at  4s.  6d.  per  sack,  and  the  round,  white,  [113]  and  blue  ones  at  is.  3d.  per  sack, 
of  fifteen  stones  net  merchants'  ware,  free  on  board  the  said  ship — payment,  cash  on 
delivery.  "(For  William  Lynn), 

"  KoBERT  Lynn. 
"  Witness,  T.  Marshall." 

On  the  25th  of  December,  the  "  Kitty  "  arrived  at  Wisbech,  that  being  the  next 
arrival  after  the  making  of  the  contract,  and  on  the  following  day,  the  plaintiff's  son 
informed  the  defendant  that  the  "  Kitty  "  would  be  ready  to  take  in  the  potatoes  on 
the  28th,  when  the  defendant  requested  that  the  plaintifl'  would  let  the  vessel  go  to 
Lynn  and  load  a  cai'go  of  potatoes  which  he  had  purchased  there,  and  for  which  he 
could  not  obtain  a  vessel,  and  take  them  to  London  ;  and  he  then  promi.sed  the  plaintifT 
to  take  the  plaintiH's  potatoes  the  next  time  the  "  Kitty  "  came  to  the  port  of  Wisbech. 
This  proposal  was  agreed  to,  on  the  understanding  that  the  plaintifi"s  potatoes  should 
be  taken  the  next  time  the  "  Kitty  "  came.  In  pursuance  of  this  arrangement,  the 
"Kitty"  sailed  to  Lynn,  and,  after  proceeding  to  London,  and  there  discharging  her 
cargo,  she  returned  to  Wisbech,  and  arrived  there  on  the  7th  of  Februat'y.  On  the 
8th  of  February  the  vessel  was  ready  to  receive  the  potatoes,  of  which  the  defendant 
had  full  notice,  and  was  requested  to  take  them  ;  but  the  defendant  said  he  could 
not  take  them  then,  nor  did  he  know  when  he  could  ;  and  he  ultimately  declined 
taking  them.  They  wei'e  afterwards  shipped  to  London,  and  there  sold  by  the  plaintiff, 
who  brought  this  action  to  recover  the  loss  sustained  by  the  defendant's  non-performance 
of  the  contract.  It  was  contended  at  the  trial,  on  the  part  of  the  defendant,  that  the 
alteration  in  the  time  fixed  by  the  terms  of  the  original  contract  for  shipping  the 
potatoes  was  a  variation  of  it  in  a  material  part,  and  ought  to  have  been  in  writing. 
The  learned  Judge  directed  the  jury  to  find  a  verdict  for  the  plaintill',  giving  the 
defendant  leave  to  move  to  enter  a  [114]  nonsuit.  Storks,  Serjt.,  in  Michaelmas  'Term, 
obtained  a  rule  accordingly,  against  which 

Kelly  and  Gunning  now  shewed  cause.  A  contract  for  the  sale  of  goods  to  an 
amount  exceeding  £10  must  be  in  writing,  by  the  provisions  of  the  Statute  of  Fi'auds ; 
but  that  statute  does  not  require  either  the  time,  or  the  particular  mode,  of  the  delivery 
of  the  goods  to  be  in  writing,  and  in  this  case  there  was  a  sufficient  memorandum  of 
the  contract  for  the  sale.  This  case  falls  strictly  within  that  case  of  Cuff  v.  Fenn 
(1  M.  &  Selw.  21),  and  is  distinguishable  from  Goss  v.  Lm-d  Nugent  (5  B.  &  Adol.  58), 
which  was  decided  upon  the  4th  section  of  the  Statute  of  Fi'auds,  and  in  which  the 
distinction  between  that  section  and  the  17th  is  recognised.  The  Court  did  not  there 
decide  whether  Ckffv.  I'enn  was  good  law  or  not,  though  undoubtedly  Parke,  J.,  in 
the  course  of  the  argument,  appears  to  have  doubted  the  correctness  of  that  decision. 
No  doubt,  a  wi-itten  contract  cannot  be  contradicted  by  parol,  but  it  may  be  varied 
or  discharged  by  parol,  where  there  is  no  statutable  provision  to  prevent  it.  The 
1 7th  section  enacts,  "  that  no  contract  for  the  sale  of  any  goods,  wares,  and  merchandizes 
for  the  price  of  £10  or  upwards  shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain  or  in  part  of  payment,  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawfully  authorized."  That  is,  that  no  contract 
shall  be  binding  for  the  sale  of  goods,  unless  it  be  in  writing :  it  is  not  material  that 
the  time  stipulated  for  their  delivery  should  be  in  writing,  as  that  is  not  a  material 
part  of  the  contract  of  sale.  The  object  of  the  statute  was  to  guard  the  public  against 
evidence  of  a  contract  being  given,  when  no  contract  has  been  entered  into  at  all ;  but 
where  there  [115]  is  evidence  of  some  written  contract,  that  is  sufficient,  without  setting 
out  the  whole  of  the  contract.  If  it  is  held  to  be  materia!  that  every  particular  of  a 
contract  is  to  be  inserted,  and  that  it  cannot  be  varied  from  afterwards,  the  conse- 
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queuces  will  be  most  serious.  Suppose,  in  the  case  of  a  sale  of  wines,  the  seller  enters 
into  a  written  contract  to  deliver  the  wine  at  2S,  Grosvenor  Street,  and  it  turns  out, 
on  inquiry',  that  the  purchaser  lives  at  No.  30,  is  he  to  be  at  liberty  to  repudiate  the 
contract  on  that  ground,  after  having  subsequently  requested  that  the  wine  should  be 
delivered  at  No.  30  .'  That  would  be  a  variation  as  to  the  place ;  then  as  to  the  time  : 
— suppose  a  gentleman,  living  out  of  town,  enters  into  a  written  contract,  by  which 
goods  are  to  be  sent  by  a  particular  coach,  as,  for  instance,  the  ten  o'clock  coach,  but 
he  afterwards  requests  them  to  be  sent  by  the  eleven  o'clock  coach,  because  he  is 
going  by  that  coach,  can  it  be  said  that  that  would  avoid  the  contract  I  Such  a 
circumstance  as  that  last  mentioned  is  of  frequent  occurrence,  and  is  done  for  the 
convenience  of  the  purchaser.  To  say  that  such  a  slight  variation  from  the  written 
contiact,  agreed  to  subsequently  by  parol,  would  render  it  nugatory,  would  lead  to 
the  gieatest  injustice.  In  Cvffy.  Faun,  Lord  Ellenborough  says,  "The  principal  design 
of  the  Statute  of  Frauds  was,  that  parties  should  not  have  imposed  upon  them  burden- 
some contracts  which  they  never  made,  and  be  fixed  with  goods  which  they  never 
contemplated  to  purchase."  .  .  .  "  But  here,  what  has  been  done  is  only  in  performance 
of  the  original  contract.  It  is  admitted  that  there  was  an  agreed  substitutioTi  of  other 
days  than  those  originally  specified  for  its  performance  ;  still  the  contract  remains." 
Now  that  is  precisely  the  present  case :  there,  one  day  was  sub.stituted  for  another ; 
here,  one  of  the  ship's  voj'ages  was  substituted  for  another.  The  case  of  IVaiien  v. 
Stagg,  cited  in  Liithr  v.  Holland  (3  T.  R.  591),  shews  that  the  time  of  delivery  is  not 
a  material  part  of  the  contract,  [116]  and,  if  varied  by  subsequent  agreement,  it  is  to 
be  considered  only  as  a  continuation  of  the  first  contract.  And  in  Hoadlij  v.  M'Laine 
(10  Bing.  482  ;  4  M.  {<,  Scott,  340),  it  was  held,  that  where  an  executory  contract  is 
entered  into  for  the  fabrication  of  goods,  without  any  agreement  as  to  the  price,  the 
memorandum  of  the  contract,  required  by  the  Statute  of  Frauds,  is  sufficient  without 
specification  of  price.  That  shews  that  the  statute  does  not  require  ^vQry  term  of  the 
contract  to  be  in  writing.  [Parke,  B.  No  doubt,  every  particular  of  the  contract  need 
not  be  mentioned  ;  but  if  mentioned,  it  must  be  observed.  I  do  not  apprehend  you 
can  go  into  a  distinction  between  the  material  and  the  immaterial  parts  of  the  contract. 
Hosv  can  you  tell  what  part  of  a  contract  is  material,  and  what  not?  The  recent  case 
of  Stead  V.  Dav:btr  (2  P.  &  D.  447),  appears  to  have  entirely  overturned  the  authority 
ol  Cvffy.  Penn.]  That  case  is  distinguishable  from  the  present,  as  there  the  goods 
were  of  a  fluctuating  value,  the  price  was  not  mentioned,  and  therefore  the  time  of 
delivery  was  of  the  essence  of  the  contract.  In  this  case,  the  price  of  the  goods  was 
fixed  by  the  contract. 

Storks,  Serjt.,  contra,  was  stopped  by  the  Court. 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  If  it  had 
not  been  for  the  decision  in  the  case  of  SImd  v.  Dnwher,  I  should  have  wished  to  hear 
the  argument  on  the  other  side,  and  probably  to  have  taken  time  to  consider  ;  but  as 
the  case  of  Cuff  v.  I'env,  which  has  before  been  very  much  doubted,  appears  to  have 
been  overruled  by  Slead  v.  Daubei;  we  do  not  think  it  necessary  to  do  so.  Here  there 
was  an  original  contract  in  writing  to  send  these  goods  by  the  first  vessel  ;  an  alteration 
as  to  the  time  of  their  delivery  wiis  subsequently  made  by  parol ;  and  the  point  to  be 
decided  is,  whether  such  an  alteration,  by  parol,  of  the  written  contract,  can  be  binding. 
It  appears  to  me  that  it  eainiot;  and  that  the  same  lule  [117)  must  prevail  as  to  the 
construction  of  the  17th  section  of  the  Statute  of  Frauds,  which  has  already  prevailed 
as  to  the  construction  of  the  4th  section.  The  decision  in  (lOns  v.  I.md  Awiint,  the 
principle  of  which  1  have  no  doubt  is  perfectly  correct,  has  clearly  established,  with 
respect  to  the  case  of  a  contract  relating  to  the  sale  of  an  interest  in  lands,  that  if  the 
original  written  contiact  be  varied,  and  a  new  contract,  as  to  any  of  its  terms,  substi- 
tuted in  the  jjlace  of  it,  that  new  contract  cannot  l)e  enforced  in  law,  unless  it  also  be 
in  writing.  The  question  is,  whether  the  same  reasoning  does  not  apply  to  a  contract 
for  the  sale  of  goods,  under  the  17th  section.  [His  Lordship  read  that  section]  It 
appeals  to  ine  that  no  distinction  can  be  made  :  and  I  must  also  observe,  tliat  it  seems 
to  me  to  be  imnecessary  to  inquire  what  are  the  essential  parts  of  the  contract,  and 
what  not^and  that  every  part  of  the  contrjict,  in  regard  to  which  the  parties  are 
stipulating,  must  be  taken  to  be  material ;  and  perhaps,  therefore,  the  latter  part  of 
the  judgment  in  Slead  v.  Dawher  may  be  considered  as  laying  down  too  limited  a  rule. 
Every  thing  for  which  the  parties  stipulate  as  fornu'ng  part  of  the  contract  must  be 
deemed  to  be  material.     Now,  in  this  case,  by  the  original  contract,  the  defendant 
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was  to  accept  the  goods,  provided  they  were  sent  by  the  first  ship :  the  parties  after- 
wards agreed  by  parol  that  the  defendant  would  accept  the  goods  if  they  were  sent 
by  the  second  ship,  on  a  subsequent  voyage  :  that  appears  to  me  to  be  a  different 
contract  from  what  is  stated  before.  Such  was  my  strong  impression,  independently 
of  an}'  decision  on  the  point:  but  the  case  of  Stiad  v.  JJuvber  is  precisely  in  point 
with  the  present,  and  on  looking  at  the  judgment,  it  does  not  appear  to  proceed 
altogether  upon  the  time  being  an  essential  part  of  the  contract,  but  on  the  ground 
that  the  contract  itself,  whatever  be  its  terms,  if  it  be  such  as  the  law  recognises  as  a 
contract,  cannot  be  varied  by  parol.  It  has  been  said  that  the  adoption  of  this  rule 
will  produce  a  great  deal  of  inconvenience;  1  am  not,  however,  aware  of  much  1 118] 
practical  inconvenience  that  can  result  from  it,  and  none  that  furnishes  any  reason  for 
altering  the  rule  of  law  in  respect  of  these  mercantile  contracts.  I  hey  frequently 
vary  in  terms,  and  admit  of  some  latitude  of  construction,  but  the  expressions  used 
in  them  generally  indicate  the  intention  of  the  parties  sufficiently  well  ;  there  is  a 
sort  of  mercantile  short-hand,  made  up  of  few  and  short  expressions,  which  generally 
expresses  the  full  meaning  and  intention  of  the  paitits  On  the  whole,  it  appears  to 
me  that  no  reasonable  distinction  can  be  made  between  this  case  and  that  of  Gitus  v. 
Loid  NiiyeiU.  I  his  is  a  new  contract,  incorporating  new  teims,  and  I  think  it  cannot 
be  enforced  by  action,  unless  there  is  a  note  in  writing,  expressing  those  new  tei'ms 
distinctly,  or  in  the  meicantile  phraseology  which,  as  I  have  already  said,  arlmits  of 
some  latitude  of  interpretation.  This  action,  therefore,  cannot  be  maintained,  and 
a  nonsuit  must  be  entered. 

Aldk.k.son,  B.  I  am  of  the  same  opinion,  and  entirely  concur  with  what  has 
fallen  from  my  brother  Paike.  By  the  4th  section  of  the  Statute  of  Frauds,  it  is 
provided  that  the  contracts  therein  mentioned  shall  be  in  writing,  otherwise  no  action 
shall  be  maintained  on  them.  The  1 7th  section  requires  that  some  note  or  memo- 
randum in  writing  of  the  bargain  before  made,  shall  be  signed  by  the  party  to  be 
charged  by  such  contract,  or  his  agent  lawfully  authorized.  There  is  undoubtedly 
a  distinction  between  the  two  enactments,  for  by  the  -Ith  section  the  whole  contract 
must  be  in  writing,  including  the  consideration  which  induced  the  party  to  make  the 
stipulation  by  which  he  is  to  be  bound  ;  but  by  the  17th  section,  it  is  sufficient  if  all 
the  terms  by  which  the  defendant  is  to  be  bound  are  stated  in  writing,  so  as  to  bind 
him.  Now  here  there  is  a  stipulation  which  is  to  bind  the  defendant,  and  it  is  pro- 
posed to  alter  that  by  parol,  which  cannot  be  done.  It  is  much  better  plainly  to 
define  what  the  law  is,  than  to  attempt  to  create  fanciful  distinctions.  Here  there 
is,  as  to  one  of  the  terms  [119]  by  which  the  party  is  to  be  bound,  entirely  a  new 
contract,  and  the  law  requires  that  such  new  contract  should  be  in  writing. 

GuRNEY,  B.  I  am  of  the  same  opinion.  This  is  a  new  contract,  and  the  law  which 
requires  the  one  contract  to  be  in  writing,  requires  the  other  to  be  in  writing  also. 

RoLFE,  B.,  concurred. 

Kule  absolute. 

Brown  v.  Tapscott.  Exch.  of  Pleas.  1840.— The  plaintiff  and  defendant,  together 
with  others,  entered  into  and  signed  the  following  special  contract :  —  "  Being 
desirous  that  the  communication  between  London,  Heme  Bay,  and  Margate, 
should  be  kept  open  during  the  ensuing  winter,  by  means  of  a  small  steam-boat, 
we  hereby  authorize  Mr.  G.  A.  B.  to  charter  the  Brockell)ank,'  or  any  other 
suitable  vessel,  for  that  purpose,  on  the  best  possible  terms,  and  to  make  the 
necessary  arrangements  for  her  running  on  the  station  during  the  whole  or  such 
part  of  the  winter  as  may  be  deemed  expedient,  on  our  joint  account,  each  of 
us  taking  a  proportionate  interest  in  this  enterprize,  according  to  the  amount 
subscribed,  and  the  profit  or  loss  to  be  divided  amongst  us  in  proportion  to  our 
subscription.  In  order  to  form  a  fund  for  defraying  the  necessarj'  expenses,  we 
have  each  of  us  paid  £10  per  cent,  on  the  amount  of  our  subscriptions,  and  we 
hereby  bind  ourselves,  and  agree  to  pay  to  Mr.  G.  A.  B.  such  further  instalments, 
each  of  us  in  proportion  to  his  subscription,  as  it  may  be  necessary  1^  call  for 
from  time  to  time,  should  the  earnings  of  the  boat  not  be  sufficient  to  pay  the 
expenses.  It  being,  however,  understood  that  our  liability  is  not  to  extend 
beyond  the  amount  subscribed  hy  us  respectively  : " — Held,  that  this  agreement 
constituted  a  partnership  between  the  parties  who  signed  it ;  and  that  the  plain- 
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tiff,  who  bad  paid  such  debts  arising  from  the  undertakitig  as  the  earnings  of  the 
boat  were  insutticient  to  satisfy,  could  not  maintain  an  action  for  money  paid, 
against  the  defendant  who  had  not  paid  up  his  subscription,  but  that  the  proper 
form  of  action  was  a  special  action  of  ;vssampsit  for  the  non-performance  of  the 
undertaking  to  pay  the  plaintiff  the  instalments  from  time  to  time. 

[S.  C.  9  L.  J.  Ex.  139.] 

Indebitatus  assumpsit  in  the  sum  of  221.  10s.  for  money  paiil  by  the  plaintiff  for 
the  use  of  the  defendant :  with  a  count  upon  an  account  stated.     Plea,  non  assumpsit. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Summer  Assizes  for  the  county  of 
Kent,  it  appeared  that  the  plaintiff,  who  was  a  shareholder  in  certain  steam  navigation 
companies,  having  been  applied  to  by  several  tradesmen  residing  at  Heme  Hay,  to 
charter  a  steam-boat  to  run  from  London  to  that  place  and  Margate,  the  following 
agreement  was  in  consequence  drawn  up  :  — 

"Being  desirous  that  the  communication  between  London,  Heme  Bay,  and  Mar- 
gate, should  be  kept  open  dur-[120j-iug  the  ensuing  winter  l)y  means  of  a  small  steam- 
boat, we  hereby  authorize  Mr.  George  Augustus  Brown  to  charter  the  '  Broekelbank,' 
or  any  other  suitable  vessel,  for  that  purpose,  on  the  best  possible  terms,  and  to  make 
the  necessary  arrangements  for  her  ruiniing  on  the  station  during  the  whole,  or  such 
part,  of  the  winter  as  may  be  deemed  expedient,  on  our  joint  account,  each  of  us 
taking  a  pioportionate  interest  in  this  enterprize  according  to  the  amount  subscribed, 
and  the  proht  or  loss  to  be  divided  amongst  us  in  proportion  to  our  subscription.  In 
order  to  form  a  fund  for  defraying  the  necessary  expenses,  we  have  each  of  us  paid 
j£10  per  cent,  on  the  amount  of  our  suliscription,  and  we  hereby  bind  ourselves,  and 
agree  to  pay  to  Mr.  Brown  such  further  instalments,  each  of  us  in  proportion  to  his 
subscription,  as  it  may  be  necessary  to  call  for  from  time  to  time,  should  the  earnings 
of  the  l)oat  be  not  sufficient  to  pay  the  expen.ses  :  it  being,  however,  understood  that 
our  liability  is  not  to  extend  beyond  the  amount  subscribed  by  us  respectively. 
"  Heme  Bay,  SOth  October,  1837." 

This  instrument  was  signed  by  22  persons,  including  Brown  the  plaintiff,  and 
Tapscott  the  defendant,  the  former  subscribing  for  .£50,  and  the  latter  for  £25. 

The  plaintiff,  pursuant  to  the  terms  therein  mentioned,  first  chartered  the  "  Brockel- 
bank,"  but  the  subscribers  being  desirous  of  having  a  better  boat,  he  afterwards 
chartered  the  "Dart,"  and  subsei|uently  the  "  Red  Rover,"  which  vessels  ran  in  suc- 
cession to  Herne  Bay  until  the  .iDth  of  April,  1838,  the  end  of  the  winter  season. 
The  expenses  incurred  and  paid  by  the  plaintiff  considerably  exceeded  the  earnings 
of  the  l)oats,  and  it  became  necessary  to  call  for  further  instalments,  from  lime  to 
time,  during  the  progress  of  the  enteipiize.  At  the  time  of  signing  the  instrument, 
the  defendant  paid  the  sum  of  21.  10s.,  being  £10  per  cent,  on  tlie  amount  of  his 
subscription  ;  and  it  w.vs  [121]  proved  bv  Mr.  Kohrs,  the  secretary  to  the  Heme  Bay 
Steam  Packet  Company,  that  by  the  plaintiff's  direction  he  had  called  upon  the 
defendant,  and  had  produced  a  rough  sketch  of  the  accounts,  shewing  the  losses 
sustained,  and  the  defendant  had  promised  to  send  the  amount  of  his  second  instal- 
ment, but  had  failed  to  do  so. 

It  was  objected  at  the  trial  that  the  instrument  was  an  agreement  for  a  partner- 
ship between  the  plaintiff  and  the  defendant  for  the  object  theiein  stated,  and 
therefore  that  the  action  could  not  be  sustained,  as  one  partner  could  not  maintain 
an  action  against  his  co-partner  for  work  and  labour  performed  or  money  expended 
on  the  partnership  account,  and  Holmes  v.  Higyinn  (1  B.  it  Cr.  74;  2  D.  iV:  U.  19G) 
was  cited.  The  learned  Judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  the  amount  claimed,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 

Piatt  having,  in  Michaelmas  Term,  obtained  a  rule  accordingly, 

Whateley  and  Wallinger  shewed  cause.  This  instrument  did  not  constitute  a 
partnership  between  the  parties,  but  was  a  mere  authority  to  the  plaintiff  to  carry  on 
the  nndcitaking,  and  the  plaintiff  was  entitled  to  recover,  to  the  extent  of  the 
defendant's  subscription,  the  money  he  actually  laid  out  for  the  <lofendant's  benefit  in 
carrying  on  the  undertaking:  Htlme  v.  Smith  (7  Bing.  709  ;  5  M.  &  P.  744),  Coffee  v. 
Brian  (3  Bing.  54  ;  10  Moore,  341).  The  case  of  Holmes  v.  Higgiiis,  which  was  cited 
at  the  trial  is  inapplicable,  as  there  the  plaintiff  was  liable  as  a  partner  jointly  with 
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the  defendant  for  the  claim  in  respect  of  which  the  action  was  brought.  But  assuming 
that  the  agreement  had  the  effect  of  constituting  a  partnership  between  the  parties, 
the  question  is,  whether  the  defendant  can  avail  himself  of  this  defence  under  the 
plea  of  non  assumpsit.  The  [122]  first  rule  of  Hilary  Term,  4  Will.  4,  says,  that  the 
plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express  promise 
alleged,  or  of  the  matters  of  fact  from  which  the  promise  alleged  may  be  implied 
by  law.  The  third  rule  enacts,  that  all  matters  in  confession  and  avoidance,  which 
shew  th-;  transaction  to  be  either  void  or  avoidable  in  point  of  law,  shall  be  specially 
pleaded.  Now  here  there  is  an  express  promise,  and  the  defendant  seeks  to  get 
rid  of  it  by  saying,  that  it  is  either  void  or  voidable  on  the  ground  of  the  existence 
of  the  relation  of  partnership  between  him  and  the  plaintiff.  There  is  an  analogy 
between  this  case  and  that  of  infancy,  which  is  one  of  the  instances  mentioned 
in  the  rule.  [Parke,  B.  There  can  be  no  doubt  about  the  foim  of  the  plea,  and 
that  if  it  was  a  paitneiship  transaction,  it  might  be  given  in  evidence  under  non 
assumpsit ;  but  the  question  is,  whether  it  is  not  an  agreement  at  all  events,  to  pay 
certain  sums  of  money  from  time  to  time  as  they  become  due]  That  is  the  efiect  of 
the  agreement.  This  is  no  debt  due  to  the  plaintiff  and  defendant  jointly,  nor  would 
the  damages  recovered  go  to  or  form  part  of  the  partnership  fund  :  IForrall  v.  Grayson 
(1  M.  &  W.  166),  Bedfanl  v.  Bmttm  (1  Bing.  N.  C.  399  ;  1  Scott,  :245).  The  case  of 
Venning  v.  Leckie  (13  East,  7)  shews  that  the  necessity  of  looking  into  the  accounts,  in 
order  to  ascertain  whether  there  had  been  profit  or  loss,  is  no  objection  to  the  mainten- 
ance of  the  action.  The  action  is  not  brought  to  recover  partnership  profits,  but  monies 
laid  out  by  the  plaintiff,  to  enable  the  defendant  to  get  such  proHts  :  Gale  v.  Leckie 
(2  Stark.  107). 

Piatt  and  Channell,  contri.  The  effect  of  the  agreement  was  to  constitute  a 
partnership  between  the  parties,  each  party  to  be  liable  to  a  certain  amount.  Holmes 
V.  Higgins  (1  B.  &  C.  74)  is  directly  in  point.  The  money,  if  recovered,  [123]  would 
clearly  belong  to  the  partnership  funds,  and  must  be  introduced  into  and  form  part  of 
the  partnership  accounts. 

C'ur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  an  action  for  money  paid,  with  a  count  on  an  account  stated. 
It  appeared  on  the  trial  that  the  plaintiff,  together  with  the  defendant  and  others, 
entered  into  a  special  agreement  to  this  effect.  [  Ihe  learned  Judge  here  read  the 
agreement.]  The  effect  of  this  agreement  was  to  constitute  a  partnership  between 
those  who  subscribed,  in  proportion  to  their  subscription.  The  plaintiffs  took  an 
active  part  in  the  management  of  the  concern,  and  the  earnings  of  the  boat  not 
proving  sufficient,  he  paicl  the  amount  of  the  debts  due  to  the  different  creditors; 
and  if  nothing  else  had  been  done,  the  plaintiff  could  not  have  recovered  as  for 
money  paid  to  the  partnership  use,  as  one  partner  cannot  sue  another  in  that  form 
of  action  for  contribution  to  a  joint  partnership  liability.  But  on  this  agreement,  the 
plaintiff  might  have  sued  the  defendant  in  a  special  assumpsit,  for  not  performing  his 
undeitaking  to  pay  the  plaintiff  the  instalments  from  time  to  time,  in  addition  to  the 
£10  pel'  cent.,  to  form  a  fund,  as  such  an  action  would  lie,  founded  on  the  considera- 
tion of  the  plaintiff  on  his  part  undertaking  to  charter  and  manage  the  vessel,  as  much 
as  an  action  would  lie  on  a  covenant  in  co-partnership  articles  by  one  partner  to  pay 
another  a  certain  sum,  if  the  partnership  assets  should  prove  deficient.  As  such  an 
action,  therefore,  would  lie,  the  only  objection  is  to  the  form  of  the  declaration  The 
count  for  money  paid  could  not  be  supported.  But  it  appears  from  my  Lord  Denman's 
note,  that  the  earnings  were  admitted  to  be  insufficient  to  pay  the  expenses  ;  that 
application  was  made  to  the  defendant  by  the  plaintiff  for  the  .second  [124]  instal- 
ment, and  that  he  promised  to  pay  it.  This  appears  to  be  sufficient  evidence  to 
support  the  count  on  an  account  stated  as  to  that  sum,  founded  on  the  obligation  to 
pay  it  arising  out  of  the  special  contract-;  and  therefore  the  rule  to  enter  a  nonsuit 
must  be  discharf;ed. 

Rule  discharged. 

Johnson  v.  Eeid.  Exch.  of  Pleas.  1840. — The  plaintiff  was  committed  by  the 
defendant,  a  magistrate,  under  the  4  Geo.  4,  c.  34,  s.  3,  b}'  a  warrant  of  commit- 
ment which  was  in  the  following  form: — "To  the  constable  of  M.,  Surrey,  &c. 
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Whereas  information  and  complaint  hath  been  made  unto  nie,  one  fic,  upon  the 
oaths  of  J.  H.  and  S.  M.,  both  of  M.,  in  the  said  county  of  S.,  calico-printers,  that 
VV.  J.,  of  M.  aforesaid,  in  the  count)'  aforesaid,  calico-printer,  did  on  Wednesday, 
the  8th  of  May  inst.,  contract  with  the  said  S.  M.,  to  print  certain  pieces  of 
woollen  cotton  goods,  and  that  the  said  W.  J.  had  adopted  such  contract,  and 
entered  into  the  service  of  the  said  S.  M.,  under  such  contract ;  and  that  the  said 
W.  J.  hath,  in  his  said  service,  been  guilty  of  divers  misdemeanours,  miscarriages, 
and  ill  behaviour  towards  the  said  S.  M.  and  particularly  with  having,  on  the 
9th  of  May  inst.,  refused  to  perform  such  contract,  and  left  his  said  work 
unfinished,  and  the  service  of  the  said  S.  M.,  without  his  license  or  consent. 
And  whereas,  in  pursuance  of  the  statute  in  that  case  made  and  provided,  I  have 
duly  e.xamined  the  proofs  and  allegations  of  both  the  said  parties,  touching  the 
matter  of  the  said  complaint,  and,  upon  due  consideration  had  thereof,  have 
adjudged  and  determined,  and  do  hereby  adjudge  and  determine,  the  said 
complaint  to  be  true."  It  then  commanded  the  constable  to  convey  the  plaintiff 
to  the  house  of  correction,  and  deliver  him  to  the  keeper  thereof,  who  was 
ordered  to  detain  him  in  custody  : — Held,  that  this  was  a  commitment  in  execu- 
tion, and  that  it  was  bad,  because  it  did  not  shew  either  that  the  contract  was 
entered  into,  or  the  work  refused  to  be  done,  or  the  plaintiff  found,  within  the 
jurisdiction  of  the  magistrate. 

[S.  C.  9  L.  J.  Ex.  79.] 

Trespass  against  the  defendant,  a  justice  of  peace  for  the  county  of  Surrey,  for 
assault  and  false  impiisonment. 

Pleas — 1st,  not  guilty  (by  statute)  ;  2ndly,  a  tender  of  .£30  by  way  of  amends. 
Replication  to  the  second  plea,  taking  issue  on  the  sufficiency  of  the  amends. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Surrey  At-sizes,  the  plaintiff 
called  as  a  witness  the  f^overnor  of  the  house  of  correction  at  Brixton,  who  produced 
a  warrant  of  commitment,  signed  by  the  defendant,  in  the  following  form  : — 

"To  the  constaljle  of  Mitchara,  in  the  county  of  8uriey,  and  to  the  keeper  of  the 
house  of  correction  at  Bri.xton,  in  the  said  county  of  Surrey,  &c.  Whereas  information 
and  complaint  hath  been  made  unto  me,  one  of  her  Majesty's  justices  of  the  peace  in 
and  foi'  the  said  county,  upon  the  oaths  of  Jonathan  Haslam  and  Samuel  Makepeace, 
both  [125]  of  Mitcham,  in  the  said  county,  calico-printers,  that  W'm.  Johnson,  of 
Mitcham  aforesaid,  in  the  county  aforesaid  calico-printer,  did,  on  ^\'ednesday,  the 
sth  of  May  inst.,  contract  with  the  said  Samuel  Makepeace  to  print  certain  pieces  of 
wollen  cotton  goods  ;  that  the  said  W^m  Johnson  had  adopted  such  contract,  and 
entered  into  the  service  of  the  said  Samuel  Makepeace  under  such  contract;  and  that 
the  said  W  m.  Johnson  hath,  in  his  said  service,  been  guilty  of  divers  misdemeanours, 
miscarriages,  and  ill  behaviour  towards  the  said  Samuel  Makepeace,  and  particulaily 
with  having,  on  the  Uth  of  May  inst.,  refu.sed  to  perform  such  contract,  and  left  his 
said  work  unfinished,  and  the  service  of  the  said  Samuel  Makepeace,  without  his 
license  and  consent.  And  whereas,  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  I  have  duly  examined  the  proofs  and  allegations  of  both  the  .said  parties, 
touching  the  matter  of  the  .said  complaint,  and,  upon  due  consideration  had  thereof, 
have  adjudged  and  determined,  and  do  hereby  adjudge  and  determine,  the  said 
complaint  to  be  true.  These  are  therefore  to  command  you,  the  .said  constable, 
forthwith  to  convey  the  said  William  Johnson  to  the  said  house  of  correction  at 
Brixton  afoiesaid,  and  to  deliver  him  to  the  keeper  thereof,  with  warrant ;  and  I  do 
hereby  command  you  the  .said  keeper  to  receive  the  .said  \\'illiam  Johnson  into  your 
custody,  in  the  said  house  of  correction,  there  to  remain,  and  be  collected  and  held 
to  hard  labour  for  the  space  of  six  weeks  from  the  date  hereof,  and  for  so  doing  this 
shall  be  your  sufficient  warrant,     (iiven,"  &c. 

It  was  proved  that  the  plaintiti'  was  confined  in  the  house  of  correction,  under  this 
warrant,  for  ten  days,  when  lie  was  discharged  by  habeas  corpus.  Other  witnesses 
were  also  called  to  prove  the  damage  sustained  by  the  plaintiff;  and  it  was  elicited 
from  some  of  them,  that  he  was  a  journeyman  calico-printer,  and  that  such  persons 
worked  upon  the  premises  of  their  employers,  who  supplied  them  there  with  blocks 
and  materials  necessary  for  performing  their  work  ;  but  it  also  appeared,  that  they 
[126]  were  paid  according  to  the  quantity  of  work  done,  and  not  by  the  rlay  or  week. 
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The  defendant's  coLinsel,  on  these  facts  being  proved,  submitted  that  the  plaintiff  ought 
to  be  nonsuited,  as  the  commitment  was  a  valid  commitment  under  4  Geo.  4,  c.  34,  s.  3, 
which  gave  the  magistrate  jurisdiction  in  the  case.  The  plaintiff's  counsel  contended 
that  this  case  was  not  within  the  act,  and  relied  upon  Hardy  v.  Ryle  (9  B.  &  C.  603). 
The  Chief  Justice  left  it  to  the  jurj'  to  say  whether  the  sum  of  £30  was  a  sufficient 
compensation,  which  they  negatived  by  finding  a  verdict  for  the  plaintiff  for  the  sum 
of  £45.  The  learned  Judge  thereupon  gave  leave  to  move  to  enter  a  nonsuit,  or  a 
verdict  for  the  defendant  on  the  first  issue.  Thesiger  having,  in  Michaelmas  Term, 
obtained  a  rule  accordingly, 

Andrews,  Serjt.,  (Montagu  Chambers  with  him),  now  shewed  cause.  This  is  a 
commitment  in  execution,  under  the  stat.  4  Geo.  4,  c.  34,  s.  3,  and  must  be  construed 
with  the  same  strictness  as  a  conviction.  By  that  section  it  is  enacted,  "That  if  any 
servant  in  husbandry,  or  any  artificer,  calico  printer,  handicraftsman,  miner,  collier, 
keelman,  pitman,  glassman,  potter,  labourer,  or  other  person  shall  contract  with  any 
person  or  persons  whomsoever  to  serve  him,  her,  or  them  for  any  time  or  times  what- 
soever, or  in  any  other  manner,  and  shall  not  enter  into  or  commence  his  or  her  service, 
according  to  his  or  her  contract,  (such  contract  being  in  wi'iting,  and  signerl  by  the 
contracting  pai'ties),  oi-,  having  entered  such  service,  shall  absent  himself  or  herself 
from  his  or  her  service  before  the  term  of  his  or  her  contract,  whether  such  contract 
shall  be  in  writing  or  not  in  writing,  shall  be  completed,  or  neglect  to  fulfil  the  same, 
or  be  guilty  of  any  other  misconduct  or  misdemeanour  in  the  execution  thereof,  or 
otherwise,  respecting  the  same,  then,  and  in  every  such  case,  it  shall  and  may  be  lawful 
for  any  justice  of  the  peace  of  the  [127]  county  or  place  where  such  servant  in 
husbandry,  artificer,  calico-printer,  handicraftsman,  &c.  &c.,  shall  have  so  contracted, 
or  be  employed,  or  be  found,  and  such  justice  is  hereby  authorized  and  empowered, 
upon  complaint  thereof  made  upon  oath  to  him  by  the  person  or  persons,  or  any  of 
them,  with  whom  such  servant  in  husbandry,  &c.  &c.,  shall  have  so  contracted,  or 
agent,  which  oath  such  justice  is  hereby  empowered  to  administer,  to  issue  his  wai'rant 
for  the  apprehending  such  .servant  in  husbandry,  &c.  &c.,  and  to  examine  into  the 
nature  of  the  complaint ;  and  if  it  shall  appear  to  such  justice  that  such  servant  in 
husbandry,  Ac.  &c.,  shall  not  have  fulfilled  such  contract,  or  hath  been  guilty  of  any 
other  misconduct  or  misdemeanour  as  aforesaid,  it  shall  and  may  l)e  lawful  for  such 
justice  to  commit  eveiy  such  person  to  the  house  of  correction  for  a  reasonable  time, 
not  exceeding  three  months."  This  conviction  does  not  state  such  an  oftence  as  gave 
the  magistrate  jurisdiction  within  this  act.  The  contract  is  not  alleged  to  have  been 
in  writing,  nor  is  it  stated  in  what  manner  the  entering  into  the  service  took  place. 
Besides,  the  warrant  is  bad  for  omitting  to  shew  that  the  offence  was  committed  within 
the  county  in  which  the  magistrate  had  jurisdiction.  Rex  v.  HazeU  (13  East,  139), 
Rex  V.  Jeffries  ( 1  T.  K.  241 ),  Rtx  v.  Sinilh  (8  T.  R.  T)i>ii).  It  does  not  at  all  appear  here 
where  the  offence  was  committed.  Again,  it  does  not  allege  that  the  party  was  present 
and  was  convicted.  Theie  ought  to  have  been  an  adjudication  that  the  plaintiff  was 
convicted.  A  commitment  in  execution  by  a  magistrate  must  state  that  the  party  has 
been  convicted  ;  and  setting  forth  that  he  was  charged  on  oath  with  the  offence  is 
insvifficient.  Rex  v.  L'ooptr  (6  East,  509),  Rix  v.  R/wdes  (4  East,  220).  He  was  then 
stopped  by  the  Court,  who  called  upon 

Channell,  contik  [Parke,  B.  How  do  you  answer  the  [128]  objection  as  to  the 
venue?]  It  is  not  necessary  that  the  offence  should  be  committed  within  the  county 
within  which  the  magistrate  had  jurisdiction.  It  is  sufficient  if  the  party  is  found 
within  the  juiisdiction.  [Gurney,  B.  The  commitment  does  not  state  that  he  was 
found  within  the  jurisdiction.]  Besides,  this  is  onlj'  a  commitment,  and  not  a  con- 
viction, and  it  may  be  questionable  whether  it  was  enough  for  the  plaintiff'  to  produce 
the  commitment,  without  shewing  that  there  was  a  conviction  which  contained  the 
same  defects. 

Parke,  B.  It  does  not  appear  here  that  there  was  any  conviction,  and  that  is 
not  required  by  the  statute.  This  is  a  commitment  which  was  intended  by  the  act 
to  operate  as  a  conviction  ;  and  it  is  defective,  in  not  stating  that  the  contract  was 
entered  into,  the  work  not  done,  or  the  plaintiff  found,  within  the  jurisdiction  of  the 
magistrate.  The  warrant  is  the  only  authority  to  the  gaoler  to  keep  the  plaintiH  in 
custody,  and  in  this  warrant  there  is  no  authority  shewn,  and  nothing  stated  which 
justifies  the  plaintiff's  arrest  on  this  charge.  But  taking  it  merely  as  a  matter  of 
evidence,  it  does  not  appear  that  the  magistrate  had  authority  ;  that  the  contract  was 
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entered  into,  the  work  refused  to  be  done,  or  the  man  found,  within  his  jurisdiction. 
This  magistrate  therefore  had  no  defence. 

Aldkk.son,  15.  I  am  of  the  same  opinion  ;  and  I  may  add,  that  it  is  consistent 
with  this  warrant  that  the  plaintiff  never  appeared  before  the  magistrate  at  all. 

GURNEV,  B.,  concurred. 

Rule  discharged. 


[129]  Seccombe  v.  Babb.  Exch.  of  Pleas.  1840.— All  matters  in  difference  on  the 
record  in  a  cause  were  referred  to  arbitration,  the  costs  of  the  action  and  of  the 
reference  and  the  award  to  be  in  the  discretion  of  the  arbitrator.  The  arbitrator 
awarded  that  the  action  should  cease,  and  no  further  proceedings  be  t;iken  therein  ; 
that  the  defendant  should  pay  to  the  plaintiff'  £50  towards  the  costs  of  the  cause 
and  reference  ;  that  the  plaintiff'  should  pay  his  own  and  the  defendant's  costs  of 
the  ciiuse  and  reference,  the  said  costs  to  be  taxed  as  between  attorney  and  client ; 
and  that  the  plaintiff  should  pay  the  arbitrator  £2-5  for  his  fees  &c.  : — Held,  that 
this  award  was  not  unceitain  or  inconsistent ;  but  that  the  arbitrator  had  exceeded 
his  authoiity  in  awarding  costs  as  between  attorney  and  client ;  and  that  the 
order  as  to  costs  was  so  connected  with  the  rest  of  the  award,  that  it  could  not 
be  rejected  as  surplusage. 

[S.  C.  8  Dowl.  P.  C.  167 ;  9  L.  J.  Ex.  65 ;  4  Jur.  90.] 

In  this  case  the  parties  had  agreed  to  refer  all  matters  in  difference  on  the  record 
in  the  cause  (except  so  far  as  related  to  a  sum  of  £10)  to  two  arbitrators,  "the  costs 
of  the  said  action  (except  as  aforesaid)  and  also  of  the  reference  and  award  incident 
thereto,  to  be  in  the  di.scrction  of  the  arbitrators."  The  arbitrators  proceeded  with  the 
reference,  and  awarded  that  the  action  should  cease,  and  no  further  proceedings  be 
taken  theiein  ;  that  the  defendant  should  pay  to  the  plaintiff'  the  sum  of  £.")0  towards 
the  costs  incurred  in  the  cause  and  the  reference  ;  that  the  plaintiff  should  pay  his 
own  costs  of  the  cause  and  of  the  reference,  and  should  also  pay  to  the  defendant  the 
costs  of  the  defendant  in  the  cause  and  reference  ;  and  tiiat  the  stid  costs  should  be 
in  the  meantime  taxed  as  between  attorney  and  client ;  that  the  plaintiff'  should  pay 
to  the  arljitrators  for  their  use  the  sum  of  £25  for  their  fees  and  disbursements  as 
arl)itrators  in  the  reference,  and  for  the  costs  and  expenses  of  the  award.  Warren 
having  obtained  a  rule  to  shew  cause  why  the  award  should  not  be  set  aside,  on  the 
ground  that  it  was  unsertain  whether  the  £50  was  to  go  towards  the  costs  of  the 
plaintiff' or  of  the  defendant,  or  both  ;  and  that  if  the  former,  then  it  was  inconsistent ; 
and  also  on  the  grouiifl  that  the  arbitrators  had  exceeded  their  authority  in  directing 
the  coS^ts  to  be  Uixed  as  between  attorney  and  client. 

Butt  showed  cause.  The  award  is  not  uncertain  ;  the  £50  is  to  be  paid  to  the 
plaintiff  towards  all  the  costs  incurred  in  the  cause  and  the  reference  on  l)oth  sides, 
which  he  is  ultiniatily  to  pay.  And  there  is  no  inconsistency  in  it,  in  that  view  of 
the  case,  the  arbitrators  having  full  [130]  power  to  award  the  costs  as  they  should 
think  fit.  Secondly,  the  words  respecting  the  taxation  "as  l)etween  attorney  and 
client"  may  be  rejected  as  surplusage,  and  the  award  construed  as  directing  the  costs 
to  be  taxed  in  the  usual  manner,  as  between  party  and  party.  But  if  that  be  not  so, 
that  part  of  the  award  may  be  waived,  as  was  done  in  fFhifeheud  v.  Firth  (12  E.ist, 
165),  where  an  arbitrator,  having  no  authority  to  order  costs,  awarded  them  to  be 
taxed  as  Ijetween  attorney  and  client,  but  the  plaintiff  having  waived  his  costs,  and 
demanded  only  the  principal  sum  awarded,  was  allowed  to  issue  an  attachment  for 
the  later. 

Warren,  contri.  The  first  part  of  the  award  is,  subsUmtiaily,  the  ordering  of  a 
stet  j)rocessus.  Then  comes  the  award  as  to  the  costs,  which  is  i|uitc  iiiconsisient  and 
unintelligible  ;  the  plaintiff  is  ordered  to  pay  the  costs  of  the  cause  and  the  reference 
on  liotii  sides,  and  yet  he  is  to  receive  .£50  for  costs.  Sei-ondly,  it  is  clear  t''at  the 
arljitrators  had  no  authoiity  to  award  costs  as  between  attorney  and  client:  Watson 
on  Awarils,  I  .'i.'i,  l.i4.  [Aldeison,  B.  Mardvr  v.  Cox  (i 'owper,  127)  is  an  authority 
to  shew  that  that  portion  of  the  award  m.iy  be  rejected.]  That  case  is  distinguishable, 
as  there  the  part  relating  to  the  mode  of  taxation  was  easily'  separable  from  the  rest; 
but  here  the  award  of  the  costs  as  between  attorney  and  client  forms  the  very  basis 


352  DOWLING    V.  HARMAN  6  M.  &  W.  131 

of  the  award,  and  is  so  intermingled  with  the  other  parts  of  the  award  that  it  cannot 
be  separated.     He  cited  Jackson  v.  Clarke  (M'Clell.  &  Y.  200;. 

Parke,  B.  There  is  no  difficulty  as  to  the  first  objection.  The  inconsistency 
which  at  first  sight  appears  is  explained  by  the  context,  and  it  is  clear  that  the 
arbitrators  intended  that  the  plaintiff  should  pay  ail  the  costs,  both  of  the  cause  and 
the  reference,  together  with  the  £2-5  [131]  to  the  arbitrators  ;  but  as  a  partial 
indemnity  for  that,  the  defendant  should  pay  him  £50.  But  the  other  objection,  I 
think,  must  prevail.  The  award  of  the  costs  as  between  attorney  and  client  is  so 
connected  with  the  other  parts  of  the  award,  that  non  constat  that  the  payment  of 
the  £50  by  the  defendant  was  not  part  at  least  of  the  considei'ation  for  which  the 
award  as  to  the  other  matters  was  made.  It  appears  to  me  to  be  so  connected  with 
the  benefit  which  the  defendant  is  to  receive  under  the  award,  that  it  cannot  be 
rejected.     The  rule,  therefore,  for  setting  aside  the  award  must  be  made  absolute. 

Alderson  B.,  Gurney,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 

DowLiNG  V.  Harman.  Exch.  of  Pleas.  1840. — An  application  to  compel  the 
plaintiff  to  give  security  for  costs,  on  the  ground  of  his  residing  out  of  the  juris- 
diction of  the  Court,  may  be  made  after  an  order  has  been  obtained  for  time  to 
plead  on  the  usual  terms. — But  the  Court  will  not  grant  such  an  application, 
where  the  plaintiff,  though  a  foreigner  and  usually  resident  abroad,  is  at  the  time 
actually  in  this  country. — Semble,  that  the  affidavit  to  ground  such  an  applica- 
tion is  sufficient,  if  it  states  that  the  deponent  believes  the  plaintiff  resides  abroad. 

[S.  C.  8  Dowl.  P.  C.  165  ;  9  L.  J.  Ex.  53  ;  4  .Tur.  43.  Followed,  Tmnbkco  v.  Pucifico, 
1852,  7  Ex.  818.  Not  applied,  U'estenherg  v.  Mortimoie,  1875,  L.  R.  10  C.  P. 
441.     Referred  to,  Eedondo  v.  Chayter,  1879,  4  Q.  B.  I).  455] 

This  was  a  rule  calling  upon  the  plaintiff  to  give  secuiity  for  costs,  and  was 
obtained  upon  an  affidavit,  stating  that  the  deponent  believed  that  the  plaintiff  was  a 
Frenchman,  and  resided  at  Brussels  The  affidavits  in  answer. to  the  rule  stated,  that 
although  the  plaintiff  was  in  the  habit  of  frequently  going  abroad,  and  was  abroad  at 
the  time  of  the  commencement  of  the  action,  he  was  in  this  country  at  the  time  of  the 
application,  and  intended  to  remain  until  after  the  trial.  It  appealed  also  that  the 
defendant  had  obtained  a  Judge's  order  for  time  to  plead  on  the  usual  terms. 

IMl  shewed  cause.  The  affidavit  should  have  stated  positively  that  the  residence 
of  the  plaintiff  is  out  of  England  ;  [132]  the  statement  of  the  mere  belief  of  the 
deponent  is  insufficient.  Saiidys  v.  Ilohler  (6  Dowl.  P.  C.  274).  [Alderson,  B.  How 
can  a  man  swear  that  positively,  when  he  is  himself  here'?]  Secondly,  the  application 
was  too  late,  aftei'  the  defendant  had  obtained  time  to  plead.  The  rule  of  H.  T., 
2  Will.  4,  s.  89,  which  says  that  "an  application  to  compel  the  plaintiff  to  give 
security  for  costs  must,  in  ordinary  cases,  be  made  before  issue  joined,"  does  not  apply 
to  the  present  case,  where  the  defendant  was  under  terms  of  taking  short  notice  of 
trial.  This  is  an  extraordinary  case,  and  the  rule  only  applies  to  ordinary  cases. 
The  defendant  cannot  move  for  security  for  costs  after  he  has  obtained  time,  unless 
he  shews  that  he  did  not  know  of  the  plaintift''s  residence  abroad  at  the  time  he  so 
obtained  it.  Thirdly,  the  plaintiff  being  actually  in  England,  security  for  costs  cannot 
be  required  from  him,  although  his  usual  residence  may  be  in  a  foreign  country : 
Aironynwns  (8  Taunt.  737  ;  3  Moore,  78) ;  Ciragrio  v.  Honsan  (6  Taunt.  20).  It  is  not 
enough  to  say  he  is  about  to  leave  this  country  ;  he  must  be  actually  abroad. 

Hoggins,  in  support  of  the  rule.  The  application  was  regular,  being  made  before 
issue  joined,  according  to  the  rule  of  H.  T.  2  Will.  4.  As  to  the  other  point,  in  the 
cases  cited  it  did  not  appear  that  the  plaintiff  was  a  foreigner :  here  it  is  sworn  that 
he  is  a  foreignei',  and  that  he  resides  at  Brussels.  Though  the  plaintiff  be  here  at  the 
time,  security  for  costs  may  be  ordered,  provided  the  plaintiff  is  a  foreigner,  and  is 
usually  resident  abroad. 

Parke,  B.  We  must,  for  the  sake  of  regularity,  abide  by  the  rule  of  Court,  which 
is,  "that  an  application  to  compel  the  plaintiff  to  give  security  for  costs,  must,  in 
ordinary  cases,  be  made  before  issue  joined."  1  he  present  [133]  case  is  an  ordinary 
one ;  the  circumstance  of  the  defendant's  being  under  terms  to  take  short  notice  of 
trial,  does  not  take  it  out  of  that  rule.     The  rule  was  made  to  correct  a  diversity  in 
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the  practice  of  the  Courts  on  this  subject,  and  with  a  view  to  introduce  a  uniformity 
in  it.  With  respect  to  the  other  point,  we  must  abide  by  the  decision  of  the  Court 
of  Common  Pleas  in  the  anonymous  case  cited,  which  strongly  resembles  the  present. 
It  appears  from  the  report  of  that  case  in  Moore,  that  the  plaintiff  was  a  foreigner, 
usually  resident  at  Dantzic,  although  he  was  at  that  time  staying  in  this  country. 
In  the  absence  of  any  decision  to  the  contrary,  we  must,  for  the  sake  of  uniformity, 
adhere  to  the  rule  there  laid  down. 

Aldkrson,  B.  The  case  of  Gxirney  v.  Key  (3  Dowl.  P.  C.  559)  is  an  authority  in 
point  to  shew  that  the  application  is  not  too  late. 

Kule  discharged — the  costs  to  be  costs  in  the  cause. 

Williams  v.  Higgs.  Exch.  of  Pleas.  18-10. — An  affidavit  to  bring  back  the  venue, 
made  by  the  plaintiff's  wife,  is  insufficient,  unless  it  appear  that  the  husband  was 
too  ill  to  attend  before  a  commissioner  to  make  one,  and  that  the  wife  is  fully 
acquainted  with  the  nature  and  paiticulars  of  the  action.  The  proper  person  to 
make  the  affidavit,  under  such  circumstances,  is  the  plaintiff's  attorney. 

[S.  C.  8  Dowl.  P.  C.  165  ;  9  L.  J.  Ex.  59  ;  4  Jur.  73.] 

In  this  case  Halcomb  moved  to  bring  back  the  venue  from  Cardiganshire  to 
Merionethshire. 

The  affidavit  on  which  he  moved  was  made  by  the  plaintifl''s  wife,  he  being  himself 
unable  from  illne.ss  to  attend  to  business. 

Parke,  B.  We  must  adhere  to  the  ordinary  rule,  which  is  that  the  affidavit 
should  be  made  by  some  person  acquainted  with  the  natuie  and  circumstances  of  the 
action.  Unless  there  is  an  affidavit  that  the  plaintiff  is  [134]  so  ill  that  he  cannot 
attend  before  a  commissioner  to  make  the  necessary  affidavit,  and  an  affidavit  of  the 
wife,  stating  that  .she  knows  the  nature  and  particulars  of  the  cause  of  action,  that 
rule  cannot  be  dispensed  with.  The  proper  person,  under  the  circumstances,  to  make 
the  affidavit,  was  the  plaintiffs  attorney. 

Motion  refused. 

Kennev  v.  Hutchinson.  Exch.  of  Pleas.  1840.— A  party  obtaining  a  Judge's  order 
ought  to  serve  it  "forthwith,"  i.e.  before  the  opposite  party  can  take  the  next 
step.  And  where  a  party,  at  five  o'clock  on  the  day  before  the  time  for  joining 
in  demurrer  expired,  obtained  an  order  for  three  days'  time  to  join  in  demurrer, 
which  was  not  served  until  two  o'clock  on  the  following  day,  and  the  plaintiff  had 
signed  judgment  at  the  opening  of  the  office  at  11  o'clock  on  the  same  morning; 
— Held,  that  the  order  had  been  served  too  late. 

[S.  C.  8  Dowl.  P.  C.  171  ;  9  L.  J.  Ex.  60  ;  4  Jur.  106.] 

In  this  case,  the  plaintiff  having  demurred  to  the  defendant's  plea,  the  defendant, 
on  the  day  before  that  on  which  he  ought  to  have  joined  in  demurrer,  took  out  a 
summons  for  time  to  join  in  demurrer,  which  was  attended  by  both  parties,  and  an 
order  was  made  by  Gurney,  B.,  allowing  three  days'  time.  The  order  was  obtained 
from  the  Judge's  clerk  about  five  o'clock  on  the  afternoon  of  Wednesday,  the  •22nd 
of  January,  but  was  not  served  until  two  o'clock  on  the  following  day.  The  plaintiff, 
however,  on  the  opening  of  the  office  at  eleven  o'clock  on  that  day,  signed  judgment. 

Cowling  now  moved  to  set  that  judgment  aside  for  irregularity.  The  question  is, 
whether  the  defendatit  was  bound  to  serve  the  order  before  nine  o'clock  the  .same 
evening  on  which  it  was  obtained,  or  before  eleven  o'clock  on  the  following  morning. 
Both  parties  attended  the  Judge,  and  therefore  the  plaintiff's  attorney  knew  of  the 
order  having  been  made.  [Parke,  H.  He  cannot  tell  whether  the  defendant  intends 
to  draw  up  the  order,  until  the  defendant  serves  him.]  There  is  no  rule  which  requires 
the  order  to  be  served  on  the  day  it  is  made  ;  and  can  the  defendant's  attorney  be 
supposed  to  have  waived  [135]  the  order,  by  not  serving  it  before  eleven  o'clock  the 
following  morning,  when  the  plaintiff  signed  juflgment!  In  Charge  v.  Farhall 
(4  B.  &  C.  4!<5),  it  is  said  that  a  Judge's  order  must  be  drawn  up  and  .served  "forth- 
with;" but  what  does  that  mean?  Does  it  mean  within  twenty-four  hours,  or  at 
what  time?    The  expression  there  seems  to  have  been  used  in  contradistinction  to  a 

Ex.  Div.  vn.— 12 
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delay  of  seveial  da3's.  [Alderson,  B.  You  knew  when  the  opposite  party  could  take 
the  next  step,  and  you  ought  to  get  it  served  before  he  could  do  so.] 

Barstow,  who  appeared  to  shew  cause  in  the  first  instance,  was  stopped  by  the 
Court. 

Parke,  B.  Although  the  attorney  for  the  opposite  party  was  present  when  the 
order  was  made,  yet  he  could  not  know  whether  the  party  applying  for  it  would  draw 
it  up  or  not.  Then  what  is  a  reasonable  time  in  which  to  make  his  election  1  When 
the  parties  live  within  a  short  distance  of  each  other,  there  is  ample  time  between  five 
in  the  afternoon  and  nine  at  night,  to  serve  an  order  of  this  description.  But  at  all 
events,  it  ought  to  have  been  served  before  the  opening  of  the  office  on  the  following 
morning,  or  rather  before  the  plaintiff's  clerk  would  have  to  leave  his  office,  in  order 
to  reach  the  judgment  office  at  its  opening. 

Alderson,  B.  It  is  requisite  that  there  should  be  some  rigid  rule  in  these  matters. 
The  inconvenience  would  be  very  great,  if  the  parties  were  allowed  time  to  consider 
whether  they  would  avail  themselves  of  a  Judge's  order  and  then,  perhaps,  ultimately 
abandon  it. 

Rule  refused. 

[136]  MiDDLETON  V.  WooDS.  Exch.  of  Pleas.  1840. — Semble,  that  where  a  party 
adds  the  similiter,  forming  part  of  his  own  pleadings,  it  is  a  pleading  within 
E.  H.  T.,  4  Will.  4,  s.  1,  and  must  bear  a  date,  or  it  may  be  set  aside  for  irregu- 
larit}'.  Such  irregularity  is  not  waived  by  the  party  to  whom  the  issue  so 
made  up  is  delivered,  omitting  to  take  that  objection,  on  attending  a  summons 
to  shew  cause  why  the  action  should  not  be  tried  before  the  sheriff. 

[S.  C.  9  L.  J.  Ex.  59.] 

This  was  action  of  debt  to  recover  a  sum  of  money  under  £20.  The  defendant 
pleaded  nuuquam  indebitatus,  to  which  the  plaintiff  added  a  similiter,  but  without 
a  date,  and  on  the  13th  of  January  delivered  the  issue  so  made  up.  On  the  following 
day,  the  14th,  the  plaintiff's  attorney  took  out  a  summons,  calling  on  the  defendant 
to  shew  cause  whj^  the  action  should  not  be  tried  before  the  sherifl',  which  summons 
the  defendant's  attornej''  attended,  but  took  no  objection  to  the  issue  on  the  ground 
of  there  being  no  date  to  the  similiter.  However,  on  the  1.5th,  he  took  out  a  summons 
to  shew  cause  before  a  Judge  at  chambers  wh}'  the  replication  should  not  be  set  aside, 
on  the  ground  of  its  being  without  a  date  :  and  it  was  afterwards  set  aside  accordingly 
by  an  order  of  Kolfe,  B. 

Dowdeswell  now  moved  for  a  rule  to  shew  cause  why  that  order  should  not  be 
rescinded.  First,  the  similiter  is  not  a  pleading  within  the  meaning  of  the  rule  of 
H.  T.,  4  Will.  4,  s.  1,  which  requires  "every  pleading,  as  well  as  the  declaration,  to 
be  entitled  of  the  day  of  the  month  and  3' ear  when  the  same  is  pleaded."  The 
similiter  is  only  a  form  which  serves  to  mark  the  acceptance  of  the  issue  when  well 
tendered,  and  the  mode  of  trial  proposed  ;  Stephen  on  Pleading,  2nd  edit.  280  :  and 
in  early  times  it  was  added  in  making  up  the  record,  and  formed  no  part  of  the 
pleadings.  It  was  decided  in  Sharkel  v.  Ranyer  (3  M.  &  AV.  409),  that  the  rule  did 
not  apply  to  a  similiter  added  by  one  party  for  the  other.  Here  the  plaintiff  added 
his  own  similiter.  [Parke,  B.  That  is  the  distinction.  When  a  party  adds  his  own 
similiter,  it  is  a  pleading,  and  ought  to  have  a  date ;  but  where  it  is  added  by  the 
opposite  part}',  [137]  it  need  not.  That  distinction  was  taken  by  this  Court  in 
SlMcJcel  v.  liangrr.]  Secondly,  the  objection  was  waived,  by  the  omission  of  the 
defendant  to  take  it  on  attending  the  summons  at  the  time  the  writ  of  trial  was 
applied  for.  In  Mammatt  v.  Matheiv  (4  M.  &  Scott,  356),  a  request  by  the  defendant 
that  the  plaintiff  would  accept  certain  persons  as  bail  without  opposition,  was  held  to 
amount  to  a  waiver  of  all  irregularities  in  the  affidavit  of  debt.  The  defendant's 
attorney,  by  attending  the  summons  for  the  writ  of  trial,  must  be  taken  to  have 
admitted  that  issue  was  regularly  joined. 

Parke,  B.  The  only  question  before  the  Judge,  on  the  summons  for  the  writ  of 
trial,  was  whether  any  difficult  question  of  law  was  likely  to  arise,  which  might  render 
the  trial  before  the  sheriff  improper.  The  defendant  could  not  set  aside  the  issue  for 
any  irregularity,  on  attending  before  the  Judge  to  shew  cause  why  the  action  should 
not  be  tried  before  the  sheriff     The  proper  course  was  to  obtain  a  summons  to  set  it 
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aside,  which  he  did,  and  he  was  in  time  on  the  15th.  On  a  motion  to  compute  principal 
and  interest  on  a  bill  of  exchange,  you  cannot  shew  for  cause  the  irregularity  of  the 
judgment.  So  also,  you  cannot  attack  the  regularity  of  the  issue,  on  a  summons  like 
the  present.  The  omission  to  do  so,  therefore,  could  not  amount  to  a  waiver.  You 
may,  if  you  think  fit,  take  a  rule  on  the  first  point. 

Dowdeswell,  finding  the  inclination  of  the  Court  against  him,  declined  to  take 
the  rule. 

[138]  Arthur  and  Another  (•.  Barton.  Exch.  of  Pleas.  1840. — The  master  of 
a  ship  has  authority  by  law  to  pledge  the  credit  of  his  owner,  resident  in  England, 
foi-  money  advanced  to  the  master  in  an  English  port  where  the  owner  has  no 
agent,  if  such  advance  of  money  was  nece.ssary  for  the  prosecution  of  the  voyage ; 
and  whether  it  was  so  or  not  is  a  question  for  the  jury. 

[S.  C.  9  L.  J.  E.x.  187.     Approved,  Gu7in  v.  BohtrL,  1874,  L.  R.  9  C.  P.  331.] 

Debt  for  money  lent,  and  on  an  account  stated.  Plea,  nunquam  indebitatus. 
At  the  trial  before  Patteson,  J.,  at  the  last  Merionethshire  Assizes,  the  facts  appeared 
to  be  as  follows.  The  defendant,  a  gentleman  residing  near  Portmadoc,  in  .Merioneth- 
shire, was  the  owner  of  a  coasting  vessel  called  the  "  Progress,"  which  was  generally 
employed  in  the  conveyance  of  slates  from  Portmadoc  to  different  places  on  the  coast, 
and  in  bringing  back  return  cargoes  of  any  goods  that  might  be  required  in  that 
neighbourhood.  In  January,  1837,  the  vessel  h.ad  taken  out  a  cargo  of  slates,  and  on 
her  return  home  was  stranded  in  Kude  Bay,  in  Cornwall.  The  defendiint  had  an 
agent  at  Bude,  from  whom  the  master  obtained  a  sum  of  £15,  which  was  expended  in 
victualling  the  ves.scl,  and  other  nece.ssary  expenses.  She  proceeded  on  her  voyage 
homeward,  and  put  into  Swansea  harbour,  where  the  master  borrowed  from  the 
plaintiffs,  (who  were  merchants  at  Swansea  and  Neath,  and  had  contracted  to  ship  on 
board  the  vessel  a  cargo  of  culm,  consigned  to  a  Mr.  Williams,  residing  near  Portmadoc), 
a  sum  of  £5,  which  was  applied  as  follows  ;  11.  7s.  for  loading  the  vessel  and  getting 
out  the  ballast;  £1  for  a  pilot:  13s.  6d.  for  a  new  chart  and  for  the  repair  of  the 
compass — the  chart  having  been  lost  and  the  compass  damaged  when  the  vessel  was 
stianded, — and  the  rest  for  provisions,  and  in  payments  to  the  broker  for  clearing  out 
the  vessel.  These  payments  exhausted  the  whole  of  the  £5,  with  the  exception  of 
2s.  6d.,  which  the  master  paid  over  to  the  defendant  on  his  arrival  at  Portmadoc.  It 
appeared  that  the  defendant  had  no  agent  at  Neath  oi'  Swansea.  Those  places  are 
about  forty  miles  from  Portmadoc,  and  a  letter  written  there,  and  ."eiit  hy  post  to  the 
defendant,  might  have  been  answered  in  about  four  days.  The  master  sailed  for 
Port-[139]-madoc,  with  a  fair  wind,  on  the  day  after  the  advance  of  the  £5. 

For  the  defendant,  it  was  contended  that  the  action  was  not  maintainable,  for  that 
the  master  of  a  coasting  vessel,  in  an  English  port,  had  no  authority  by  law  to  borrow 
money  on  the  credit  of  the  owner.  The  learned  Judge  reserved  this  point.  The 
defendant  then  adduced  evidence  to  shew  that  in  fact  the  credit  was  e.xpiessly  given 
by  the  plaintiffs  to  Mr.  Williams,  the  consignee  of  the  cargo.  The  learned  Judge  left 
it  to  the  jury  to  say,  first,  whether  the  supply  of  money  by  the  plaititiff's  was  obtained 
by  the  master  for  the  necessary  use  of  the  vessel  ;  and  secondly,  whether  it  was 
advanced  on  the  credit  of  the  defendant  or  of  Williams:  and  the  jury  found  for  the 
plaintiff',  damages  41.  17s.  6d.,  leave  being  ressrved  for  the  defend.mt  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  action  was  not  maintain.ible. 

In  Michaelmas  Term,  Jervis  obtained  a  rule  nisi  accordingly,  against  which,  in 
this  term, 

Cresswell  Welsln',  and  Townsend  shewed  cause.  The  juiy  having  found  that 
this  money  was  borrowed  by  the  m;isler,  and  applied,  fur  the  necessary  use  of  the 
vessel,  in  a  port  where  the  defendant  had  no  agent,  the  plaintiff's  are  entitled  by  law 
to  charge  the  owner  with  it.  The  rule  of  law  on  this  subject  is  not  limited  to  cases 
where  the  materials  are  supplied  or  money  advanced  to  the  master  in  a  foreign  port; 
it  is  foinided  upon  the  general  control  of  the  master  over  the  vessel,  which  is  necessarily' 
vested  in  him  for  the  safe  and  due  prosecution  of  the  voyage,  and  the  preservation  of 
the  ship  and  crew.  Here  there  was  no  deviation  fi'oni  the  due  and  proper  course  of 
the  voyage,  and  the  master  ol)tained  the  money  for  the  purpose  of  carrying  it  into 
ett'ect.     [Parke,  B.     The  law  is  more  strict  as  to  the  liorrowing  of  money  than  as  to 
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repairs  of  the  vessel.]  The  principle  is  the  same,  although  in  the  former  [140]  case 
a  more  pressing  necessity  may  be  necessary  to  be  shewn,  but  that  is  a  question  for 
the  determination  of  the  jury.  Webster  v.  Seekarnp  (4  B.  &  Aid.  452)  is  a  distinct 
authorit}^  that  the  owner  is  liable  for  necessary  repairs  done  to  the  ship  in  an  English 
port,  on  the  order  of  the  master ;  and  the  Court  assign  a  large  meaning  to  the  term 
"necessary  repairs,"  viz.  such  as  are  reasonably  fit  and  proper  for  the  voyage,  and 
such  as  a  prudent  owner  himself  would  order  if  present.  There,  Abbott,  C.  J.,  says, 
"  The  general  rule  is,  that  the  master  may  bind  his  owners  for  necessary  repairs  done, 
or  supplies  provided  for  the  ship."  And  Bayley,  J.,  "It  is  within  the  scope  of  his 
authority  to  order  such  repairs  or  supplies  as  it  may  reasonably  be  supposed  that  the 
owners,  if  they  had  had  an  opportunity  of  deciding  for  themselves,  would  have  ordered." 
It  may  be  said,  that  in  the  case  of  the  advance  of  money,  there  is  greater  danger  of 
its  subsequent  misapplication  by  the  master ;  but  that  argument  would  as  strongly 
apply  to  the  case  of  an  advance  abroad.  The  master  is  not  bound  to  hypothecate  the 
ship  or  cargo.  [Parke,  B.  Is  the  application  of  the  money  to  the  purposes  of  the 
vessel  anything  more  than  strong  evidence  of  the  necessity  ?  So,  the  subsequent 
misapplication  would  only  be  evidence  that  the  master  had  not  really  borrowed  the 
money  for  the  purposes  of  the  vessel.]  It  was  formerly  considered  that  a  party 
supplying  necessaries  to  a  ship,  even  without  any  hypothecation,  had  not  only 
the  personal  security  of  the  owners,  but  also  the  secuiity  of  the  specific  ship : 
Rich  V.  Coe  (Cowp.  636),  Farmer  v.  Davis  (7  T.  K.  312) :  and  although  that  doctrine 
is  now  exploded,  yet  the  rule  as  to  the  personal  liability  of  the  owner  remains 
unaltered,  and  must  equally  apply  to  an  advance  in  an  English  and  a  foreign  port. 
It  is  laid  down  in  Abbott  on  Shipping  (6th  edit.  p.  116),  (without  anything  to 
restrict  the  application  of  the  rule  to  foreign  ports),  that  "  the  business  of  fitting  out, 
victualling,  and  [141]  manning  the  ship,  is  left  wholly  to  the  management  of  the 
master  in  places  where  the  owners  do  not  reside,  and  have  no  established  agent ; " 
and  that  "  his  character  and  situation  furnish  piesumptive  evidence  of  authority  from 
the  ownei's  to  act  for  them  in  these  cases."  Robinson  v.  LyaU  (7  Price,  592)  appears 
to  be  a  direct  authority  in  favour  of  the  plaintiff.  That  was  an  action  against  a  ship- 
owner in  Loudon,  to  recover  a  sum  of  money  furnished  to  the  master  at  Portsmouth, 
on  the  return  of  the  vessel  from  a  foreign  vovage,  in  order  to  pay  seamen's  wages, 
and  other  debts  contracted  by  the  master  at  that  place  for  necessaries  for  the  u.se  of 
the  ship,  some  of  which  were  contracted  on  the  outward  voyage.  Holroyd,  J.,  at  the 
trial,  nonsuited  the  plaintiff',  on  the  ground  that  the  master  could  not  bind  the  owner, 
even  for  necessaries,  iu  England  ;  but  the  Court  set  aside  the  nonsuit,  holding  the 
owner  liable  for  all  such  money  as  had  been  advanced  necessarily  ;  and  directed  the 
verdict  to  be  entered  for  the  plaintiff  for  such  sum  as  should  be  awarded  to  be  due 
for  seamen's  wages,  in  respect  of  which  alone  a  supply  of  monej'  was  necessary  for  the 
then  present  use  of  the  vessel.  Here,  also,  some  of  the  payments  made  by  the  master 
must  necessarily  be  made  in  ready  money — for  instance,  the  charge  for  a  pilot,  and 
the  payments  for  clearing  out  the  vessel.  And  it  was  more  for  the  benefit  of  the 
owner  that  he  should  be  the  debtor  of  the  plaintills  for  one  single  sum,  than  of  many 
persons  for  different  small  amounts,  for  articles  obtained  on  credit.  They  cited  also 
Rocher  v.  Budier  (2  Stark.  Rep.  27),  and  Palmer  v.  Gouch  (2  Stark.  Eep.  428). 

Jervis  and  Cowling,  in  support  of  the  rule.  The  master  had  no  authority  by  law 
to  pledge  the  credit  of  his  owner  for  this  money.  The  advance  of  money  is  very 
different  from  the  supply  of  goods,  or  the  doing  of  repairs  to  the  ship.  The  master 
does  not  represent  the  owner  to  the  [142]  full  extent  of  his  authority,  but  only  so  far 
as  is  necessary  for  the  prosecution  of  the  voyage ;  and  for  that  purpose,  in  an  English 
port,  it  is  not  necessary  that  he  should  have  authority  to  borrow  money.  Abroad, 
he  can  only  borrow  money  wheie  he  can  pledge  the  security  of  the  ship.  The  owner 
cannot  know  that  the  money,  when  obtained,  will  be  properly  applied  ;  in  the  case  of 
repairs,  the  party  who  does  them  sees  that  they  are  necessary  to  be  done.  Robinson  v. 
LyaU,  which  is  the  only  case  cited  of  an  advance  of  money  in  an  English  port,  is  very 
shortly  reported,  and  there  is  -no  statement  of  the  judgment  of  the  Court :  but 
admitting  its  authority,  it  is  dislinguishable  from  the  present  case,  because  there  the 
money,  in  respect  of  which  only  the  verdict  was  ultimately  enteied,  was  advanced  to 
pay  seamen's  wages,  without  the  payment  of  which  the  ship  could  not  leave  the  port, 
inasmuch  as  the  crew  would  have  a  lieu  upon  her  for  their  wages.  Suppose  the 
owner  of  a  ves.sel  iu  England  had  an  agent  within  two  days'  post  of  New  York,  could 
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tlie  master,  even  there,  pledge  the  credit  of  the  owner  in  Enghuul  for  money 
borrowed?  [Alderson,  \'>.  The  master  has  no  authoritj' even  to  get  credit  for  repairs, 
if  the  owner  is  at  hand  ;  but  if  money  be  indispensable  for  the  prosecution  of  the 
voyage,  where  is  the  difference  in  principle  between  the  two  cases?]  If  the  necessity 
be  proved,  the  defendant  is  no  doubt  liable  ;  but  the  argument  is,  that  in  an  English 
port,  where  the  master  and  the  owner  may  readily  communicate  together,  there  can 
be  no  necessity  for  the  borrowing  of  money,  in  order  to  proceed  on  the  voyage ; 
whereas  abroad,  from  the  nature  of  the  case,  that  necessity  does  exist. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

LoKD  Abinger.  C.  B.  In  this  case  we  are  of  opinion  that  the  rule  must  be  dis- 
charged. The  point  reserved  by  [143]  the  learned  Judge  was,  whether  the  master 
of  a  coasting  vessel  could,  by  a  conti-act  made  in  England,  bind  his  owner,  who  also 
resided  in  this  kingdom,  ihe  contract  being  for  a  loan  of  money  for  the  necessary  use 
of  the  ship.  Here  the  owner  resided  in  North  Wales ;  the  contract  was  made  in  the 
county  of  Glamorgan. 

We  think  this  was  a  question  of  fact,  and  was  properly  left  to  the  jury  by  the 
learned  Judge. 

Under  the  general  authority  which  the  master  of  a  ship  has,  he  may  make  contracts, 
and  do  all  things  necessary  for  the  due  and  propei-  prosecution  of  the  voyage  in  which 
the  ship  is  engaged.  But  this  authority  does  not  usually  extend  to  cases  where  the 
owner  can  himself  personally  interfere,  as  in  the  home  port,  or  in  a  port  in  which  he 
has  beforehand  appointed  an  agent,  who  can  personally  interfere  to  do  the  thing 
required.  Thei'efore,  if  the  owner,  oi'  his  general  agent,  be  at  the  port,  or  so  near  to 
it  as  to  be  reasonably  expected  to  inteifere  personally,  the  master  cannot,  unless 
specially  authorized,  or  unless  there  be  some  usual  custom  of  trade  warranting  it, 
pledge  the  owner's  credit  at  all,  but  must  leave  it  to  him,  or  to  his  agent,  to  do  what 
is  necessary. 

But  if  the  vessel  be  in  a  foi-eign  port,  where  the  owner  has  no  agent — or  if  in  au 
English  port,  but  at  a  distance  from  the  owner's  residence,  and  provisions  or  other 
things  required  to  be  provided  promptly,  then  the  occasion  authorizes  the  master  to 
pledge  the  credit  of  the  owner. 

But  then  the  further  (juestion  arises,  for  what  things  he  may  pledge  that  credit  ? 
This  also  is  limited,  either  to  such  things  as  ai'e  necessary,  or  (as  Loi'd  Tenterden,  in 
his  book  on  Shipping,  page  116,  and  Mr.  Justice  Storj',  in  his  valuable  book  on  Agency, 
section  122,  very  clearly  lay  it  down)  to  such  things  as  ai'c  reasonably  fit  and  proper 
for  the  ship,  or  for  the  voyage,  under  the  circumstances  of  the  case. 

But  if  repairs  are  needed,  it  is  admitted  he  may  pledge  [144]  the  owner's  credit 
for  them.  But  repairs  are  only  instances  of  the  above  rule.  If  therefore  money  be 
necessary,  it  may  l}e  raised  upon  credit.  In  the  case  cited,  of  Rohinaon  v.  LyoU,  this 
was  done.  There,  without  money  the  wages  of  the  seamen  could  not  be  paid,  and 
unless  they  were  paid,  the  seamen  might  have  refused  to  assist  in  the  further'  naviga- 
tion of  the  ship.  The  Coirrt  therefore  held,  that  the  master  could  pledge  the  owner's 
credit  for  money  to  that  extent.  So  also,  it  may  in  some  cases  be  necessar-y  to  pay 
harbour-dues,  or  pilotage,  or  the  like,  and  to  pay  thenr  in  ready  money  ;  arrd  if  that 
he  the  ease,  and  the  pr-osecution  of  the  voyage  cannot  take  place  till  they  ar'e  dis- 
charged, therr  also  a  necessity  for-  havirrg  money  in  specie  ni.iy  arise;  and  if  so,  the 
master  would  be  authorized,  under  this  gcner'al  power-  of  doirrg  all  thirrgs  irecessar-y 
for  the  due  prosecirtiorr  of  the  voyage,  to  pr-ocure  money  by  loarr,  and  to  bind  the 
owner  by  a  conlr-act  for  that  purpose.  It  is  rrot  doubted  that  irr  a  foi'eign  port,  wher-e 
the  owner  has  no  agent,  this  may  be  done:  Eians  v.  William.t  (7  T.  K  tl^l,  ri.) ; 
Abbott  orr  Shipping,  page  117;  arrd  we  think  that  all  these  questions  arc  refcr-able 
to  one  gener-al  prirrciple,  although,  wherr  it  is  applied  to  a  case  like  the  preseirt,  it  will 
require  strorrger  cir-cumstarrces  to  establish  the  fact  of  the  necessity,  upon  which  the 
liability  of  the  owner  must  depend. 

In  the  present  case,  thelearrred  Judge  left  the  quostrorr  to  the  jury,  and  they  have 
found  for-  the  plairrtifi".  Ther-e  was  clearly  oviderrce  on  which  the}'  might  r-easorrably 
act;  and  as  the  verdict  is  inrder-  £20,  we  should  not,  even  if  we  doubted  as  to  the 
pr'opriety  of  their  conclusion,  rnterfer-e  to  gr-arrt  a  rrew  trial.  The  r-ule,  therefoi-c, 
must  be  dischar-ged. 
Rule  discharged. 
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[145]  Morse  1-.  Apperley.  Exch.  of  Pleas.  1840.— In  trespass  qu.  cl.  fi\,  the  defen- 
dant pleaded,  1st,  not  guilty  ;  2ndly,  that  the  plaintiff  was  not  possessed  ;  3rdh', 
that  defendant  was  seised  in  fee;  4thly,  that  A.  B.  was  seised  in  fee,  and  that 
the  defendant,  by  his  command,  committed  the  trespass  complained  of,  &c.  A 
summons  having  been  taken  out  to  strike  out  the  3rd  and  4th  pleas,  the  Judge 
refused  to  make  any  order,  whereupon  an  application  for  that  purpo.se  was  made 
to  this  Court : — Held  that  the  3rd  and  4th  pleas  might  be  pleaded  together  with 
the  2nd,  as  they  were  not  necessarily  founded  on  the  same  ground  of  answer  or 
defence,  within  R.  G.  H.  T.,  4  Will.  4,  s  6. — Quisre,  whether  such  an  appeal 
lies  to  the  Court,  where  the  Judge  at  chambers  has  refused  to  make  any  order. 

[S.  C.  9  L.  J.  Ex.  61  ;  4  Jur.  702.] 

Thi.«  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close.  The 
defendant  pleaded,  1st,  not  guilty  ;  2ndly,  that  the  plaintiff  was  not  possessed  of  the 
close  in  the  declaration  mentioned  ;  3rdly,  that  the  defendant  was  seised  in  fee  of  the 
close  in  which,  &c.  ;  4thly,  that  A.  B.  was  seised  in  the  fee  of  the  close  in  which,  &c., 
and  that  the  defendant  as  his  servant,  and  by  his  command,  committed  tiie  trespass 
complained  of.  The  plaintiff  had  obtained  a  summons,  calling  on  the  defendant  to 
shew  cause  before  a  Judge  at  chambers,  why  the  third  and  fourth  pleas  should  not 
be  struck  out,  as  being  in  contravention  of  the  "  General  Rules  and  Regulations  "  of 
H.  T.,  4  Will.  4,  s.  6.  Gurney,  B.,  before  whom  the  summons  was  attended,  refused 
to  make  any  order,  whereupon  Gray  applied  to  this  Court  for  a  rule  to  shew  cause 
why  the  second  plea,  or  the  third  and  fourth  pleas,  should  not  be  struck  out,  as  being 
founded  on  "  the  same  ground  of  answer  or  defence,"  within  the  meaning  of  the 
above  rule. 

W.  H.  Watson  shewed  cause.  The  Court  has  no  jurisdiction  over  the  subject- 
matter  of  this  application.  If  more  than  one  plea  is  used,  in  violation  of  the  rule  of 
Court,  the  party  is  at  liberty  to  apply  to  a  Judge  at  chambers,  but  if  he  refuses  to 
interfere,  the  rule  gives  no  appeal  to  the  Court.  [Alderson,  B.  My  Brother  Gurney 
having  refused  to  make  any  order,  I  do  not  see  how  this  Court  can  interfere.  When 
a  Judge  makes  an  erroneous  order,  then  you  may  appeal  to  the  Court ;  but  here  he 
makes  no  older.  The  Court  has  not  the  same  power  in  this  respect  as  the  Judge 
has  ;  for  example,  if  parties  come  before  me  at  chambers  upon  an  application  like  the 
present,  and  in  answer  to  my  inquiry  whether  the  defendant  intends  to  make  two 
separate  [146]  defences  under  the  proposed  pleas,  he  satisfies  me  that  he  does  so 
intend,  I  make  an  indorsement  upon  the  summons  accordingly.  The  Court,  however, 
has  no  power  to  make  such  indorsement,  which  shews  that  there  cannot  be  an  original 
application  to  the  Court.  In  a  case  like  the  present,  where  the  point  could  not  be 
raised  except  an  order  be  made,  the  party  might  apply  to  another  Judge  ;  but  if  each 
Judge  individually  refuses  to  make  an  order,  an  appeal  to  them  collectively  in  this 
Court  can  surely  be  of  no  avail.]  But  these  pleas  are  no  infringement  of  the  rule. 
It  was  never  intended  by  the  new  rules,  that  a  party  should  not  be  at  liberty  to 
deny  the  fact  of  possession,  and  also  to  set  up  title  in  himself.  The  second  plea  is 
a  mere  denial  of  possession,  which  constitutes  a  sufficient  title  to  maintain  the  action, 
as  against  a  wrong-doer.  By  the  third  and  fourth  pleas,  the  defendant  shews  title 
in  himself  and  A.  B.,  under  whom  he  justifies.  Those  pleas  admit  the  plaintiff's 
possession,  but  deny  his  right  and  title  to  the  close.  The  plaintiff  might  reply  to 
the  third  plea,  that  be  was  tenant  to  the  defendant  from  year  to  year ;  to  which  the 
defendant  might  rejoin,  that  the  tenancy  was  determined  by  notice  to  quit.  The 
new  rules  were  never  intended  to  preclude  a  party  from  bringing  the  question  to 
a  precise  issue,  but  the  contrary.     (He  was  then  stopped  by  the  Court.) 

Gray,  contra.  First,  as  to  the  question  of  jurisdiction.  There  are  two  classes  of 
cases  to  which  the  rule  of  Court  extends.  The  first  is,  where  it  cannot  be  seen  on 
the  face  of  the  pleadings  themselves  whether  the  contract  or  matter  alleged  in  the 
two  counts  or  pleas  is  the  same  ;  as,  for  instance,  where  a  declaration  contains  two 
counts,  each  stating  a  contract  to  build  a  house,  a  Judge  cannot  tell  from  the  declara- 
tion itself,  whether  there  were  in  point  of  fact  separate  contracts  as  to  different  hou.ses  ; 
he  must,  therefore,  inquire  of  the  plaintiff  whether  he  means  to  give  evi-[147]-dence 
of  separate  contracts  under  each  count.  The  second  class  is,  where  it  appears  on  the 
face  of  the  pleadings  themselves  that  the  matter  alleged  in  one  pleading  may  be  given 
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in  evidence  under  another, — us  in  Neuh  v.  M'Kenzie  (1  C.  M.  &  K.  61),  where  a 
justification  for  entering  the  house  as  landlord,  to  distrain  for  rent,  was  not  allowed 
with  the  general  issue,  because,  by  statute,  that  matter  might  be  given  in  evidence 
under  the  general  issue  :  in  such  cases  a  Judge  requires  no  information  beyond 
what  appears  on  the  face  of  the  pleadings,  to  enable  him  to  come  to  a  decision.  In 
the  former  case  an  indorsement  on  the  summons  becomes  necessary,  upon  the  assertion 
of  the  party  that  he  intends  to  give  separate  matters  in  evidence,  and  perhaps  that 
may  be  a  reason  why,  in  such  case,  no  appeal  would  lie  to  the  Court ;  but  in  the 
latter  case  every  thing  depends  upon  what  appears  on  the  pleadings  themselves,  and 
no  indorsement  on  the  summons  can  become  necessary  ;  because  there  is  no  assertion 
of  the  party,  the  truth  or  falsehood  of  which  is  to  be  afterwards  ascertained  and  acted 
on  by  the  Judge  at  the  trial,  as  there  is  in  the  other  case.  The  present  case  is  within 
the  second  class,  and  therefore  thei'e  can  be  no  objection,  on  general  principles,  to  an 
appeal  to  the  Court.  Then,  secondly,  these  pleas  are  in  contravention  of  the  rule. 
A  declaration  in  trespass  quare  clausum  fregit  alleges  two  traversable  facts :  first, 
that  the  defendant  broke  and  entered  a  certain  close ;  2ndly,  that  the  close  was  the 
plaintifl's.  Now,  the  latter  allegation  is  an  allegation  of  title,  Furnell  v.  Ymmg  (3  M. 
&  \V.  288),  and  not  of  bare  po.ssession  ;  and  although,  where  it  is  traversed,  the  plain- 
tiff will  prove  the  issue  by  shewing  mere  possession,  if  the  defendant  be  a  wrong- 
doer, that  is  because  possession  is  prima  facie  evidence  of  title,  and  a  wrong-doer  is, 
from  rules  of  convenience,  precluded  from  raising  the  question  whether  the  plaintiff 
or  a  stranger  has  title.  'l"he  [148]  reasons  why  he  is  so  precluded  are  forcibly  stated 
in  the  judgments  of  Lord  Ellenborough,  Le  Blanc,  J.,  and  Bayley,  J.  in  Clumihers  v. 
Duualdswi  (11  East,  66).  If  then,  in  point  of  pleading,  that  be  an  allegation  of  title, 
the  form  of  the  traverse  can  make  no  dift'erence  ;  the  plea  concludes  to  the  country, 
and  must  be  taken  to  be  a  denial  of  the  plaintifl"'s  title.  The  first  and  second  pleas 
in  this  case  put  in  issue  what  the  general  issue  did  before  the  new  rules,  that  is,  both 
the  facts  before  alluded  to;  and  under  the  general  issue,  before  the  new  rules,  the 
defendant  could  give  in  evidence  either  liberum  tenementum  in  himself  or  in  another, 
and  that  he  acted  by  command  of  the  other  :  Ari/ent  v.  Durrani  (S  T.  R.  403).  In 
the  latter  case  Lord  Ken^'on  says :  "  It  is  now  too  late  to  discuss  this  question,  which 
appears  to  be  settled  in  Lord  Coke's  time.  In  a  case  in  1  Lev.  301,  in  trespass,  the 
defendant  pleaded  not  guilty  ;  and  if  he  could  give  in  evidence,  that  at  the  time  of 
the  trespass  the  freehold  was  in  such  a  one,  and  he  as  his  servant,  and  by  his  command, 
entered,  was  the  question  ;  and  it  is  said  by  Coke  '  that  the  same  might  be  so  well 
enough  ;  and  so  it  was  adjudged  in  Trivilian's  case,  for  if  he  by  whose  command  he 
entereth  hath  right  at  the  same  instant  that  the  defendant  entered,  the  right  is  in 
the  other,  by  reason  whereof  he  is  not  guilty  as  to  the  plaintiff;  and  judgment  was 
given  accordingly.'  Conformably  to  this  doctrine,  I  have  always  understood  that  it 
has  been  the  practice  to  permit  the  defendant  to  give  liberum  tenementum  in  evidence 
under  the  general  issue."  In  Varr  v.  FUicher  (2  Stark.  71),  the  same  doctrine  was 
acted  upon.  [Lord  Abinger,  C.  B.  That  was  no  decision  of  the  Court,  but  an  admis- 
sion on  the  part  of  the  counsel  that  this  defence  might  be  given  in  evidence  under  the 
general  issue.  Alderson,  B.  It  is  laid  down  in  Chambers  v.  Donaldson,  that  if  the 
defendant  plead  soil  and  freehold  in  another,  by  who.se  command  he  justifies,  such 
command  may  [149]  be  traversed  by  the  plaintiff'.  The  general  issue  would  put  in 
issue  not  only  the  soil  and  freehold  Ijcing  in  a  stranger,  but  that  by  his  command  the 
defendant  entered.]  The  reason  why  it  may  be  given  in  evidence  is  stated  in  Gilbert 
on  Evidence,  230,  because  it  falsifies  the  declaration.  He  says,  "The  defendant  may 
prevail  in  this  issue,  first,  by  making  title  to  the  land,  for  then  he  falsifies  the  declara- 
tion, for  he  proves  that  he  did  not  enter  into  the  plaintift's  close,  but  his  own,  and, 
consequently,  that  is  a  very  just  disproving  of  the  plaintifi's  declaration."  If,  then, 
the  second  plea  amounts  in  subsUuice  to  a  traverse  of  the  close  being  the  plaintiff's, 
the  facts  alleged  in  the  thiid  and  fourth  pleas  will,  if  true,  prove  it,  and  may  be  given 
in  evidence  under  it  ;  and  therefore,  either  that  plea,  or  the  third  and  fourth,  ought 
to  be  struck  out  as  being  prohibited  by  the  new  rules. 

Per  Curiam.  We  think  these  pleas  are  not  necessarily  in  contravention  of  the  rule. 
The  plea  of  liberum  tenementum  admits  the  plaintifi'  to  have  the  actual  possession, 
but  alleges  that  the  right  of  possession  is  in  the  defendant  as  owner  of  the  fee.  It  is 
consistent  with  that  plea  that  the  plaintitl'  may  be  in  possession  under  a  lease  from 
the  owner  of  the  fee.     It  is  possible  that  these  pleas  may  apply  to  a  state  of  facts 
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constituting  one  and  the  same  subject-matter  of  defence,  but  it  is  also  possible  that 
they  may  apply  to  a  totally  different  state  of  facts,  constituting  a  different  defence ; 
and  if  that  be  so,  they  do  not  come  within  the  rule  which  has  been  cited. 
Kule  discharged  with  costs. 


[150]  Alderton  v.  St.  Aubyn.  Exch.  of  Pleas.  1840. — Where  a  writ  of  sequestra- 
tion was  returned  to  this  Court  before  the  plaintiff's  execution  was  satisfied,  the 
Court  allowed  it  to  be  taken  off  the  file  and  sent  back  to  the  Bishop,  in  order 
that  he  might  take  the  leturn  off  the  writ  and  certify  to  the  Court  what  he  had 
done  under  it.     The  rule  for  that  purpose  is  absolute  in  the  first  instance. 

[S.  C.  8  Dowl.  P.  C.  223;  9  L.  J.  Ex.  60;  4  Jur.  53.] 

In  this  case  a  writ  of  sequestration,  at  the  suit  of  the  plaintiff,  having  been  issued, 
directed  to  the  Bishop  of  Exeter,  was  indorsed  and  returned  by  him  into  this  Court 
before  the  execution  was  fully  satisfied. 

Humfrey  now  moved  for  a  rule  to  shew  cause  why  the  writ  should  not  be  taken 
off  the  file  of  the  Court  and  sent  back  to  the  Bishop,  on  the  ground  that  this, 
being  a  continuing  writ,  ought  not  to  have  been  returned  until  the  execution  was 
satisfied,  otherwise  parties  who  had  lodged  writs  of  sequestration  subsequently,  would 
deprive  the  plaintiff"  of  the  fruits  of  his  prior  execution.  In  Disney  v.  Eyre  (1  Ale. 
&  Nap  34),  the  Court,  under  similar  circumstances,  directed  the  writ  to  be  taken 
off  the  file  and  returned  to  the  Bishop,  in  order  that  he  might  certify  what  he  had 
done  under  it.     He  prayed  that  the  rule  might  be  absolute  in  the  first  instance. 

Parke,  B.  I  think  this  rule  ought  to  be  granted,  and  that  it  ought  to  be  absolute 
in  the  first  instance.  If  we  were  to  grant  a  rule  nisi  only,  there  might  be  a  difficulty 
as  to  the  parties  upon  whom  the  plaintiff  was  bound  to  serve  it ;  the  only  parties  who 
could  properly  lay  any  claim  to  service  would  be  those  who  had  issued  subsequent 
writs,  and  who  may  be  termed  mesne  incumbrancers.  The  Bishop  was  wrong  in 
returning  the  writ  when  he  did,  but  for  that  the  plaintiff'  ought  not  to  suffer.  The 
Bishop  may  take  the  return  of  the  writ,  and  certify  to  the  Court  what  he  has  done 
undei-  the  writ. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


[151]     Blake  v.  Warren.     Exch.  of  Pleas.     1840. — A  notice  to  attend  taxation  at 
Westminster,  during  term,  is  good. 

[S.  C.  8  Dowl.  P.  C.  173 ;  9  L.  J.  Ex.  136.] 

In  this  case,  notice  of  taxation  had  been  given  by  the  plaintift''s  attorney  for 
Saturday,  the  23rd  of  November.  The  taxation  not  being  completed  on  that  day, 
notice  of  continuance  was  served  for  twelve  o'clock  on  the  following  Monday,  at 
Westminster.  Before  eleven  o'clock  on  that  morning,  the  defendant's  attorney  sent 
a  notice  that  he  objected  to  the  taxation  being  proceeded  with  at  Westminster.  He 
accordingly  did  not  appear  at  the  time  appointed,  and  the  Master  proceeded  with 
the  taxation  ex  parte,  and  execution  subsequently  issued. 

Erie  now  moved  for  a  rule  to  shew  cause  why  the  execution  and  all  subsequent 
proceedings  should  not  be  set  aside,  and  why  the  Master  should  not  review  his 
taxation.  He  contended  that  the  taxation  was  irregular,  because  all  taxations  ought 
regularly  to  take  place  in  the  Master's  office ;  and  although,  by  consent  of  the  parties, 
the  taxation  might  be  made  at  Westminster,  the  defendant's  attorney  was  not  bound 
to  attend  there,  and  having  objected  to  do  so,  the  taxation  ought  not  to  have  been 
proceeded  with. 

Lord  Abinger,  C.  B.  Whilst  the  Court  is  sitting,  the  Masters  are  properly  here, 
and  the  practice  is  to  attend  them  here. 

Alderson,  B.  The  objection  might  be  a  good  one  for  the  Master  to  make ;  but 
I  cannot  say  how  it  can  be  an  objection  by  the  attorney.  It  is  only  for  the  convenience 
of  suitors  that  the  Masters  attend  at  the  office  at  all  in  term  time. 

Rule  refused. 
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[152]  Semple  v.  Turnkk.  Exch.  of  Pleas.  1840. — A  writ  of  error  coram  vobis 
is  not  a  supersedeas  in  itself,  but  it  prevents  the  party  who  has  obtained  judgment 
from  taking  out  execution,  except  by  leave  of  the  Court  or  a  Judge. 

[S.  C.  8  Dowl.  P.  C.  246 ;  9  L.  J.  Ex.  101 ;  4  Jur.  27.] 

A  writ  of  error  coram  vobis  had  been  sued  out  in  this  eai?e  by  the  defendant,  of 
which  notice  had  been  served  upon  the  plaintiff.  The  latter,  however,  having  obtained 
a  Judge's  order  for  leave  to  issue  execution,  sued  out  a  ca.  sa.,  uudui-  which  the  defen- 
dant was  tnken  in  execution. 

Mellor  now  moved  for  a  rule  to  shew  cause  why  the  writ  of  ca.  sa.  should  not  be 
set  aside,  and  all  sulisequent  proceedings  stayed.  He  relied  upon  L'-vi/  v.  Price  (2  M. 
&  W.  .533),  iis  an  authorit}^  that  a  writ  of  error  coram  vobis  is  a  supersedeas  of 
execution  from  the  time  of  notice  given  that  it  has  been  sued  out,  and  not  from  the 
time  of  the  allowance  of  it  only. 

Parke,  B.  The  present  case  differs  from  Levi/  v.  Price  in  this  respect ;  that  there 
the  plaintiff,  after  notice  of  the  writ  of  error,  sued  out  execution  without  the  leave  of 
the  Court,  which  was  accordingly  hold  to  be  irregular.  In  this  case  leave  had  been 
obtiiined  for  that  purpose.  A  writ  of  this  kind  is  a  stay  of  proceedings  or  not,  as  the 
Court  shall  direct. 

Aldkrson,  B.  A  writ  of  error  coram  vobis  is  not  a  supersedeas  at  all  ;  and  the 
Court  has  only  engrafted  upon  it  the  necessity  for  obtaining  leave  to  issue  execution, 
because  it  would  be  unseemly  to  allow  the  plaintiff  to  have  power  of  himself  to  issue 
execution  after  such  a  wi'it  had  been  sued  out,  and  consequently  while  a  question  is 
depending,  by  the  decision  of  which  his  right  of  action  may  be  destroyed  altogether. 
That  is  stated  by  Lord  Kllenborough,  in  Birch  v.  Trisle  (8  East,  41.5),  as  the  principle 
on  which  the  practice>pro-[153]-ceeds  ;  and  the  case  of  It^alker  v.  Stokne  (Carthew,  367), 
which  he  there  cites,  is  an  authority  that  a  writ  of  error  coram  vobis  is  not  a  supersedeas 
in  itself. 

Rule  refused. 

Davies  v.  Evan  Humphreys.  Exch.  of  Pleas.  1840. — By  a  promisory  note,  E.  H  , 
W.  D.,  &  J.  H.,  jointly  and  severally  promised  to  pay  to  J.  E.  £300,  with 
interest.  W.  I),  having  afterwards  paid  J.  E.  £280  on  account  of  the  note, 
J.  E.  made  the  following  indorsement  upon  it : — "  Received  of  W.  D.  the  sum  of 
£2^0,  on  account  of  the  within  note,  the  £300  having  been  originally  advanced 
to  E.  H."  In  an  action  brought  by  W.  D.,  who  had  paid  the  whole  amount 
due,  against  J.  H,  to  recover  contribution  from  him  "as  a  co-surety:" — Held, 
that  the  indorsement  was  admissible  in  evidence,  to  prove  not  only  the  payment 
of  the  £280,  but  also  that  the  money  was  originally  advanced  to  E.  II.  as 
principal. — The  amount  of  principal  and  interest  was  paid  by  the  plaintitl'  more 
than  six  years  before  the  commencement  of  the  suit,  with  the  exception  of  £30, 
which  was  paid  by  him  within  that  period.  The  Statute  of  liimitations  having 
been  pleaded  :^Held,  that  the  plaintiff  was  entitled  to  recover  only  to  the 
extent  of  £30  which  had  been  paid  within  the  six  years,  and  that  the  Statute 
of  Limitations  was  a  bar  to  the  rest,  as  the  right  of  action  attached  as  soon  as 
the  plaintiff  had  |)aid  more  than  his  proportion. — Held,  also,  in  an  action  on  the 
same  nolo  against  E.  IL,  the  principal,  that  the  Statute  of  Limitations  was  a  bar 
to  all  except  £30,  as  the  plaintiff  bad  a  right  of  action  against  the  principal  the 
moment  he  paid  anything,  for  .so  much  money  paid  to  his  use. 

[S.  C.  9  L.  J.  Ex.  265  ;  4  Jur  250.     Followed,  In  re  Snowdon,  1881,  17  Ch    1).  44. 
Considered,  JVolmershausen  v.  Gullick,  [1893]  2  Ch.  514.] 

Indebitatus  assumpsit  for  money  paid,  and  on  an  account  stated.  Pleas,  1st,  non 
assumpsit ;  2nd,  the  Statute  of  Limitations. 

At  the  trial  before  Coleridge,  J.,  at  the  Carmarthenshire  Spring  Assizes,  1839,  the 
following  appeared  to  be  the  circumstances  upon  which  the  action  was  founded  : — 
Shortly  before  the  making  of  the  promissory  note  hereinafter  mentioned,  that  is  to 
say,  alioiit  the  month  of  November,  1.S27,  the  daughter  of  the  plaintiff  married  the 
defendant,  who  was  the  son  of  one  Joim  Humphreys,  the  defendant  in  the  action  next 
Ex.  Div.  VII.— 12* 
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mentioned,  ami  which  John  Humphreys  was  then  the  tenant  and  lessee  of  a  farm 
called  Coed,  in  the  same  county.  The  plaintift'  gave  his  daughter  on  her  marriage 
£100  and  some  household  furniture,  and  John  Humphreys,  on  the  same  occasion, 
gave  up  to  the  defendant,  his  son,  the  lease  of  Coed,  together  with  the  stock  and 
implements,  (which  were  valued  at  £1150),  on  the  understanding  that  the  defendant 
should  pay  him  for  [154]  the  same  the  sum  of  £800,  (being  £350  less  than  the  actual 
value),  in  the  following  manner  :  viz.,  by  paying  down  the  sum  of  £400,  and  giving 
his  undertaking  for  the  other  £400.  The  defendant  handed  over  to  his  father  the 
£100  which  he  received  with  his  wife,  and  they  both  (Evan  and  John  Humphreys) 
applied  to  the  plaintiff'  to  make  up  the  other  £300,  which  were  to  be  paid  down  as 
above  mentioned.  This  the  plaintiff  declined  doing ;  but  agreed,  that  on  the  lease  of 
Coed  being  deposited  with  him  as  a  security,  and  on  their  procuring  the  money  from 
a  relative  of  theirs,  one  John  Evans  of  Altycadno,  he  would  join  with  them  as  their 
surety  in  a  promissoiy  note  for  the  amount.  On  the  27th  of  December  next  after  the 
marriage,  the  plaintiii",  the  defendant,  and  John  Humphreys  met,  when  one  Thomas 
Jones,  an  attorney,  being  sent  for,  he  drew  up  a  promissory  note,  which  was  signed 
by  them,  and  witnessed  by  him  ;  but  he  died  before  the  trial.  The  following  is  a 
copy  of  the  note  and  indorsements  : — 

"£300." 

"On  demand  we  do  hereby  jointly  and  severally  promise  to  pay  to  Mr.  John 
Evans,  of  Altycadno,  or  order,  the  sum  of  three  hundred  pounds,  with  lawful  interest 
for  the  .same.  Value  received.  As  witness  our  hands  this  27th  day  of  December, 
1827."  (Signed)         "  Evan  Humphreys,  of  Coed, 

Llandifilog. 
"  Witness,  Thomas  Jones,  "  W.  Davies,  Mamaurge. 

"  Attorney,  Caermarthen.  "  John  Humphreys." 

Indorsed. 

"The  principal  money  or  sum  of  three  hundred  pounds  is  not  to  be  called  in,  or 
recovered,  or  paid  up,  unless  six  months'  previous  notice  is  given  of  the  intention  of 
so  doing  in  writing. 

"Received  one  year's  interest,  paid  to  the  27th  of  December,  1829." 

[155]  "1831,  December  31. — Received  of  Mr.  William  Davies  the  sum  of  two 
hundred  and  eighty  pounds,  on  account  of  the  within  note,  the  £300  having  been 
originally  advanced  to  Mr.  Evan  Humphreys.  "  John  Evans. 

"Witness,  Thomas  Jones." 

"  June  5,  1832. — Received  on  account  of  this  note  £20. 

"John  Evans." 

"Received  11th  of  July,  1832,  of  Mr.  William  Davies,  81.  10s.  on  account  of  note 
and  interest,  which  I  hold  of  him.  "John  Evans." 

"Received  also,  this  29th  of  August,  1832,  101.  10s. 
"Altycadno.  "John  Evans." 

"January  12th,  1833. — Received  this  day  of  Mr.  William  Davies,  the  sum  of  £11, 
which,  with  the  sum  of  £  before  paid  by  him  to  me,  is  the  balance  of  principal 

and  interest  on  this  note.  "  John  Evans. 

"  Witness,  Lewis  Morris,  Attorney,  Caermarthen." 

No  evidence  was  given  of  the  payee's  applying  to  the  defendant  or  to  John 
Humphreys  for  payment,  but  it  was  proved  that  he  applied  to  the  plaintiff',  and  that 
the  plaintiff'  made  the  payments,  the  receipts  for  which  were  indorsed  on  the  note,  on 
the  respective  days  stated  in  those  receipts.  It  also  appeared  that  those  receipts 
respectively  were  signed  by  the  payee,  and  that  he  died  before  the  trial. 

The  amount  of  principal  and  interest  due  on  the  note  was  paid  by  the  plain tiflf 
more  than  six  years  before  the  commencement  of  the  suit,  with  the  exception  of  £30, 
which  was  made  within  that  period. 

Two  grounds  of  defence  were  relied  upon  at  the  trial : — 1st,  that  the  respective 
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payments  were  made  by  the  plaintiff  as  a  gift  to  his  son-in-law,  and  not  as  a  loan  ; 
and,  [156]  -iidly,  that  the  Statute  of  Limitations  was  a  b;ir  to  all  except  the  £30. 
The  learned  Judge  left  it  to  the  jury  to  say  whether  the  transaction  was  a  gift  or  a 
loan  ;  and  told  them  that,  in  his  opinion,  the  statute  barred  all  but  the  sum  paid 
within  the  si.x  years  ;  but  should  they  be  of  opinion  that  it  was  a  loan,  he  would 
reserve  leave  to  the  plaintiff  to  move  to  increase  the  damages  from  £30  to  £300,  in 
case  this  Court  should  be  of  opinion  that  he  was  wrong  in  point  of  law.  The  jury 
found  for  the  plaintiH,  damages  £30.  In  Easter  Term,  1839,  Chilton  obtained  a 
rule  pursuant  to  the  leave  reserved. 

In  the  action  by  the  same  plaintiff  against  John  Humphreys,  which  was  also  an 
action  of  indebitatus  assumpsit  for  money  paid,  and  on  an  account  stated,  the  pleas 
were  the  same  as  in  the  other  action,  viz.  non  assumpsit,  and  the  Statute  of  Limita- 
tions. In  this  action,  however,  the  plaintiti',  by  his  particulars  of  demand,  stated  that 
he  brought  his  action  to  recover  £1G5,  being  the  half  of  £300,  which  he  was  obliged 
to  pay  as  principal  and  intciest  due  on  a  pi'omissory  note  for  £330,  dated  the  27th  of 
December,  1827,  and  made  by  the  plaintiff  and  defendant  and  one  Evan  Humphreys, 
but  signed  by  the  plaintiff  ;vnd  the  defendant  as  sureties  for  the  said  Evan  Humphreys  ; 
and  towards  the  payment  of  which  said  sum  of  £330,  so  paid  by  the  plaintiff,  the 
defendant,  as  such  co-surety,  was  liable  to  contribute  one  moiety. 

On  the  trial  of  this  cause,  at  the  same  assizes,  the  facts  of  the  case  appeared  to  be 
the  same  as  those  detailed  in  the  preceding  case  agaitist  Evan  Humphreys,  except  that 
Evan  Humphreys  was  himself  called  as  a  witness  for  the  now  defendant,  and  stated 
that  the  money  was  borrowed  of  p]vans,  of  Alt-y-Cadno,  at  the  plaintilfs  request,  for 
his  daughter,  and  to  enable  the  witness  (her  husband)  to  pay  his  father  foi-  the  stock 
of  the  farm  left  at  Coed.  It  was  objected,  on  the  part  of  the  defendant,  that  there 
was  no  evidence  to  shew  that  the  pl.iintitt'  signed  the  note  as  co-[157]-surety  with 
the  defendant,  as  stated  in  the  particulars  of  demand,  except  the  indorsement  on 
the  note  that  the  money  was  originally  advanced  to  Evan  Humphreys,  and  that 
that  indorsement  was  inadmissible  for  that  purpose.  The  learned  Judge  overruled  the 
objection,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  should  the  Court 
above  be  of  a  different  opinion.  The  questions  left  by  him  to  the  jury  were  :  1st, 
Were  the  plaintiff  and  defendant  co-sureties  with  Evan  Humphreys,  or  was  the  plaintiff 
a  principall  and,  secondly.  Was  the  money  advanced  by  the  plaititill'  as  a  gift,  or 
advanced  on  his  credit  by  way  of  loan  ?  and  he  told  them  that  he  thought  the  Statute 
of  Linntations  precluded  the  plaintiff  from  recovering  more  than  £15,  a  moiety  of  the 
sum  paid  by  him  within  the  six  years  next  before  the  commencement  of  the  action. 
In  answer  to  the  first  question,  the  jury  said  that  they  thought  the  plaintiff  and 
defendant  were  co-sureties  ;  and  to  the  second,  that  the  money  was  advanced  as  a 
loan  only  ;  and  their  verdict  was  accordingly  taken  for-  the  plaintiH',  damages  £1.5  ; 
the  learned  Judge  giving  the  plaintiH'  leave  to  increase  the  verdict,  either  to  £30  or 
£150,  if  the  Court  above  should  be  of  opinion  that  he  was  entitled  to  recover  either 
of  those  sums. 

In  Easter  Ter-m  last,  E.  V.  Williams,  and  Chilton,  obtained  cr-oss  rules,  the  former 
for  a  nonsuit,  and  the  latter  to  increase  the  damages  to  £30  or  £150. 

In  Trinity  term,  cause  was  shewn  against  the  rule  for  a  nonsuit  by 

Chilton  and  Evans,  for  the  plaintiH.  There  was  evidence  to  go  to  the  jury  that 
the  plaintiff  and  the  deferrdant  John  Hum))hreys  were  co-sureties.  The  indoi-soment, 
which  was  put  in  and  was  not  objected  to,  was  evidence  of  the  fact  therein  stated, 
that  is  to  say,  of  "  the  £.'300  having  been  originally  ad\  anced  to  Mr'.  Evan  Hirmphr'eys." 
It  will  be  said  on  the  other  side,  that  [158J  although  that  iriflor'semerrt  was  evidence 
of  the  payment  of  the  .£280,  3'et  it  was  not  evidence  to  shew  to  whom  the  £300  was 
originally  advanced  :  but  the  cases  shew  that  where  an  errtr-y  of  this  sort  is  admissible 
at  all,  it  is  admissible  for  all  purposes,  to  prove  the  facts  stated  irr  srrch  entry  : 
1  Phillips  on  EvMence,  last  edit.,  319.  By  this  indor'sement,  the  party  acknowledges 
paymeirt  of  the  sum  of  £280,  and  says  "it  is  Evan  Humphreys  to  whom  I  lent  the 
money;"  that  is  a  fact  peculiarly  within  his  knowledge,  made  by  a  pei-sorr  having 
no  interest  to  misrepresent,  and  beirrg  a  declaialion  against  his  interest,  is  therefore 
admissible  in  evidence  after  his  death.  If  he  had  given  time  to  Evan  Humphreys 
after  thai,  he  wouM  have  lost  his  r-emedy  against  the  two  other-s.  In  (lleadow  v.  Atfciu 
(1  Cr'.  iV  .\1.  -1 1 U),  it  was  held  that  an  in(lor-.sernent  uporr  a  borrd  in  the  harrdwritirrg 
of  the  obligee,  which  appeared  to  have  been  made  at  oi-  about  the  time  when  the  Ijoird 
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was  executed,  but  which  was  not  proved  to  have  been  ever  seeu  by  the  obligor, 
stating  that  the  bond  was  given  to  the  obligee  in  trust  for  a  third  person,  was 
admissible  in  evidence  to  connect  the  payments  of  interest  with  the  bond,  the  bond 
being  upwards  of  tvventj'  years  old,  but  the  payments  having  been  made  within  twenty 
years  by  the  obligor  to  the  third  person.  So,  in  Hujhain  v.  liklgwaij  (10  East,  120), 
it  was  held  that  an  entry  made  by  an  accoucheur  in  his  book,  of  his  having  delivered 
a  woman  of  a  child  on  a  certain  day,  the  chai-ge  for  which  was  marked  "  paid,"  was 
admissible  evidence  of  the  birth  of  the  child  on  that  day,  on  the  trial  of  an  issue  as  to 
his  age,  at  the  time  of  his  afterwards  sufi'ering  a  recovery.  These  decisions  are  on  the 
principle,  that  the  entry  being  against  the  interest  of  the  writer  in  one  respect,  it 
stamps  the  whole  with  validity.  If  this  were  not  so,  the  entty  in  the  case  of  Uvjlmm 
v.  Bidyv.-ay  would  have  been  merely  proof  of  the  money  hav-[159]-ing  been  paid  ;  but 
it  was  held  admissible  to  prove  the  age  of  the  child.  It  was  there  a  perfect  matter  of 
indifference  to  the  accoucheur  on  what  day  the  child  was  born.  The  mere  fact  of 
payment  was  not  the  object  of  the  inquiry.  [Alderson,  B.  It  appears  once  to  have 
been  doubted,  whether  the  entry  must  not  have  been  made  by  a  person  who,  if  alive, 
could  have  been  examined  as  a  witness  at  the  trial.]  Thjit  does  not  appear  to  have 
been  necessary,  from  what  is  said  by  Bayley,  B.,  in  Gkadow  v.  A/kin,  as  to  the  note 
he  had  made  of  Hoe  v.  Uawlings  (7  East,  279),  and  Uiyham  v.  Bidgway.  He  says — 
"My  entry  of  the  case  of  Roe  v.  liaivlinga,  in  my  own  note-book,  was,  that  the  declara- 
tion of  a  person  who  has  peculiarly  the  means  of  knowing  a  fact,  and  has  no  interest 
in  mistaking  it,  is  admissible  after  his  death  to  prove  that  fact,  and  a  fortiori  it  would 
be  admissible  if  the  fact  were  against  his  interest."  And  after  stating  his  entry  of  the 
case  of  Higkam  v.  Ridgway,  he  adds,  "  There  is  not  one  single  syllable  in  that  entry  as 
to  the  qualitication  that  he  could  be  examined  in  his  lifetime."  It  appears,  indeed, 
to  have  been  doubted  whether  the  ingredient  of  the  entry  being  against  the  interest 
of  the  party  making  it,  was  necessary  in  order  to  render  it  admissible.  In  Phill.  on 
Evidence,  8th  edit.,  308,  it  is  said,  "  in  some  cases  the  Courts  appear  to  have  considered 
declaiations  to  be  admissible,  without  proof  that  the  party  making  them  had  any 
actually  existing  interest  which  could  be  lessened  or  endangered  ; "  and  Barker  v.  Ray 
(2  Russ.  67,  n.)  is  referred  to,  where  the  cases  are  collected.  In  Doe  v.  Rohon 
(15  East,  32),  entries  of  charges  made  by  an  attorney  in  his  books,  shewing  the  time 
when  a  lease  prepared  for  a  client  of  his  was  executed,  which  charges  were  shewn  to 
have  been  paid,  were  held  to  be  evidence,  after  the  attorney's  death,  that  the  lease 
was  prepared  subsequently  to  the  time  it  bore  date.  Lord  Ellenborough  puts  it  upon 
the  [160]  ground  of  there  being  "  a  total  absence  of  interest  in  the  party  making  the 
entries  to  pervert  the  fact,  and,  at  the  same  time,  a  competency  to  know  it." 

E.  V.  Williams,  and  Nicholl,  contr^,.  Although  the  indorsement  on  the  note  was 
good  evidence  of  the  payment  of  the  £280,  it  was  not  evidence  to  shew  for  whom  the 
money  was  originally  advanced.  Whei'e  an  entry  naturally  states  that  which  is 
necessary  and  germane  to  the  puipose  for  which  the  entry  is  made,  by  a  party 
charging  himself  with  the  receipt  of  money,  the  whole  may  be  admissible  in  evidence ; 
but  this  is  not  so.  It  is  the  statement  of  an  entirely  independent  matter,  not  at  all 
connected  with  the  other  fact  before  stated,  namely,  the  payment  of  the  £280.  This, 
in  several  respects,  does  not  come  within  the  rules  as  to  the  admissibility  of  entries 
of  this  nature.  The  lender  has  not  necessarily  any  peculiar  means  of  knowledge  for 
whom  the  money  was  advanced,  though  the  borrower  has.  Neithei'  was  it  necessarily 
against  his  interest,  as  he  might  have  thought  Evan  Humphreys  was  a  more  sub- 
stantial and  responsible  person.  [Maule,  B.  He  had  a  right  to  treat  them  all  as 
principals,  but  he  chooses  to  say,  I  ha\-e  that  right  against  one  only.]  At  all  events, 
it  is  not  clear  that  it  was  against  his  interest,  and,  if  so,  it  is  not  admissible  :  Chandjers 
V.  Berna-'iconi  (1  Cr.  &  J.  4.51).  In  that  case  a  sheriff's  officer  sent  a  written  memo- 
randum to  the  sheriff's  office,  stating  that  he  had  arrested  A.  B.  at  a  certain  place, 
which  return  was  hied  at  the  sheriff's  office,  and,  the  officer  being  dead,  was  received 
in  evdence  to  prove  the  place  of  the  arrest,  in  an  action  between  A.  B.  and  a  third 
party  ;  but  this  Court  granted  a  new  trial,  intimating  a  strong  opinion  that  such 
return  was  not  evidence  of  the  place  of  the  arrest.  Bayley,  J.,  there  says,  "The 
principle  acted  upon  in  the  cases  of  Doe  v.  Robson,  [161]  Higham  v.  Ridgway,  and 
Middleton  v.  MelioH  (10  B.  &  C.  317),  was,  that  it  was  against  the  interest  of  the  party 
to  make  the  statement  at  the  time  of  making  it."  The  cause  was  afterwards  tried 
again,  when  Lord   Lyndhurst  refused  to  receive  the  evidence,  and  a  writ  of  error 
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having  been  brought  on  .i  bill  of  exceptioi\s,  it  was  decided  by  the  Court  of  Exchequer 
Chamber  (1  C.  M.  &  1.'.  347),  that  the  niemoratidum  was  not  admissible  to  prove  the 
place  of  arrest,  on  the  ground  that,  "  whatever  effect  may  be  due  to  an  entry  made  in  the 
course  of  any  office  reporting  facts  necessary  to  the  performance  of  a  duty,  the  state- 
ment of  other  circumstances,  however  naturally  they  may  be  thought  to  find  a  place 
in  the  Tiarrative,  is  no  proof  of  those  circumstances."  In  the  case  of  liiidd  v.  If  rit/ht 
(1  Phill.  on  Evidence,  8th  edit.  328),  it  was  said  by  Lord  Lyndhurst  (id.  3.68),  "That 
it  did  not  follow,  because  a  document  is  received  in  evidence,  in  which  there  are  entries 
against  the  interest  of  a  party,  that  therefore  collateral  and  independent  matter,  which 
is  not  a  necessary  part  of  such  entries,  ought  to  be  received."  That  applies  to  the 
present  case  ;  for  the  statement  of  the  party  as  to  whom  the  £300  was  originally 
advanced,  is  totally  collateral  and  independent  of  the  former  jiart  of  the  entry,  and 
has  no  coiniexion  with  the  statement  of  the  payment  of  the  £280,  and  is  in  no  respect 
a  necessary  part  of  such  entr}'.     It  therefore  was  not  evidence  of  the  fact  so  stated. 

Cur.  adv.  vult. 

In  the  Vacation  Sittings  after  Trinitj'  Term,  cause  was  shewn  against  the  rule  to 
increase  the  damages  in. both  actions,  by 

E.  V.  Williams  and  Nicholl,  for  thedefendant.  The  [162]  plaintifll'is  not  entitled 
to  recover  any  money  which  has  not  been  advanced  by  him  within  six  years  previous 
to  the  commencement  of  the  action.  Fii'st,  as  to  the  action  against  the  co-surety.  As 
soon  ;us  a  co-surety  is  compelled  to  pay  any  part  of  the  debt,  an  action  on  an  implied 
assumpsit  arises  to  him,  to  recover  from  his  co  surety  eontiibution  to  the  amount  of 
one-half  of  the  money  he  has  .so  been  compelled  to  pay  ;  and  if  that  right  be  not 
enforced  within  six  years,  it  will  lie  baried  by  the  Statute  of  Limitations.  The  case 
of  Craythorne  v.  Swinlurnc  (14  Ves.  164)  is  a  leading  authority  on  the  subject  of  con- 
tribution. There  Lord  Eldon  says,  "  It  has  been  long  settled,  that  if  there  are 
co-sureties  by  the  same  instrument,  and  the  creditor  calls  upon  either  of  them  to  pay 
the  principal  debt,  or  any  part  of  it,  that  suret}'  has  a  right  in  this  Court,  either  upon 
a  principle  of  equity  or  upon  contract,  to  call  upon  his  co-surety  for  contribution  ;  and 
I  think  that  right  is  pioperly  enough  stated,  as  depending  rather  upon  a  principle  of 
equity  than  upon  contiact  ;  unless  in  this  sense,  that  the  principle  of  e<|uity  being  in 
its  operation  established,  a  contract  may  lie  inferred  upon  the  implied  knowledge  of 
that  principle  b}'  all  persons  ;  and  it  must  be  upon  such  a  ground  of  im[)lied  assumpsit, 
that  in  modern  times  Couits  of  law  have  assumed  a  jurisdiction  ujwn  this  subject, 
a  jurisdiction  convenient  enough  in  a  case  simple  and  uncomplicated,  but  attended 
with  great  difficulty  where  the  sureties  are  numerous,  especially  since  it  has  been  held, 
that  separate  actions  may  be  brought  against  the  different  sureties  for  their  respective 
quotas  and  proportions  : "  referring  to  Cmvcll  v.  EdtmnlK  (2  Bos.  &  Pull.  268),  where 
it  was  so  held  by  the  Court  of  Common  Pleas,  of  which  Lord  Eldon  was  at  the  time 
Chief  Justice.  The  same  point  had  also  been  determined  in  Ikm'ng  v.  The  Earl  of 
Winrhekea  (id.  270),  which  was  cited  in  t'owell  v.  Edwurds.  [163]  Perhaps  Slade's  rase 
(4  Hep.  94  b.)  may  be  cited,  to  shew  that  an  action  of  debt  cannot  be  maintained  on 
•i  contract  to  pay  monev  by  instalments  on  difTerent  days,  before  the  last  day  has 
I'xpired — which  was  confiinied  by  Radder  v.  Price  (2  Saund  337)  ;  but  that  only 
applies  to  an  action  of  debt,  and  the  case  of  Cooke  v.  ll'limivood  (1  H.  Bl.  547)  shews 
that  that  doctrine  does  not  extend  to  an  action  of  assumpsit.  As  soon  as  the  co-surety 
pays  any  part  of  the  debt,  an  implied  assumpsit  ai'ises,  and  the  co-surety  may  liring 
his  action  to  recover  a  moiety  of  the  sum  so  paid.  [Parke,  B.  Do  you  say  that  a 
co-surety  could  sue  before  he  has  paid  more  than  his  own  moiety  '(]  Yes  ;  the  proposi- 
tion of  Lord  KIdon  in  Cnri/lhorne  v.  Swinburne  is,  that  if  the  creditor  calls  upon  cither 
of  them  to  pay  the  piincipal  debt,  or  any  part  of  it,  the  surety  has  a  right  to  call  upon 
his  CO  surety  for  contribution.  He  enters  into  a  contract  to  pay  his  moiety  of  any 
sum  that  the  other  shall  bo  called  upon  to  pay,  and  if  he  does  not  do  so  he  breaks  his 
contract.  The  principle  is  not  that  the  surety  is  to  wait  until  he  has  paid  the  whole, 
or  at  least  more  than  his  own  moiety,  but  that  he  may  sue  as  soon  as  he  pays  any- 
thing. Suppose  a  co-surety  to  pay  all  but  a  sm.all  fraction,  and  become  bankrupt,  or 
die  insolvent ;  could  not  his  assignees  or  executors  bring  an  action  for  the  recovery  of 
a  contribution  in  respect  of  what  he  had  paid  before  his  bankruptcy  or  death? 
Secondly,  with  respect  to  the  action  against  the  princijjal,  it  is  perfectly  clear  that 
as  soon  as  the  surety  pays  any  part  of  the  debt,  a  right  of  action  upon  an  implied 
assumpsit  arises  to  him,  to  recover  the  amount  he  has  been  so  called  upon  to  pay.     As 
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soon  as  the  plaintiff  paid  any  tnoney  on  account  of  the  principal,  a  cause  of  action 
arose.  Then,  if  so,  the  Statute  of  Limitations  is  a  bar  to  ail  that  was  paid  beyond 
the  six  years.  Bothery  v.  Munvingn  (1  B.  &  Ad.  15)  was  also  cited  to  shew  that  the 
payments  within  the  six  years  did  not  take  the  I'est  out  of  the  statute. 

[164]  Chilton  and  Evans,  contrh,.  The  observations  of  Lord  Eldon,  which  have 
been  cited,  are  only  a  dictum,  not  applicable  to  any  dithculty  in  the  case  then  before 
him  ;  nor,  in  using  the  expression  "any  part  of  the  debt,"  did  he  contemplate  the  case 
where  less  than  one  half  had  been  paid  by  the  co-surety.  The  plaintiff  had  no  right 
to  bring  an  action  until  the  whole  amount  was  paid,  and  at  all  events  he  was  not 
bound  to  do  so.  The  right  of  action  in  respect  of  each  payment  is  kept  alive  as  long 
as  the  instrument  or  security,  in  respect  of  which  it  is  paid,  is  kept  alive.  As  long  as 
the  note  itself  is  kept  alive,  the  various  liabilities  that  arise  upon  it  are  kept  alive  also. 
It  is  admitted  on  the  other  side  that  an  action  of  debt  could  not  be  maintained  until 
the  whole  sum  were  paid,  and  there  is  no  reason  why  a  different  rule  should  prevail 
in  assumpsit.  A  Court  of  law  must  look  at  the  true  meaning  and  intention  of  the 
contract,  and  it  can  never  be  assumed,  that  the  surety  intended  to  make  himself  liable 
to  an  action  on  the  payment  of  every  £5  towards  .satisfaction  of  the  debt.  The 
plaintiff  was  not  bound  to  bring  his  action  until  he  had  paid  the  whole  amount,  and 
was  enabled  to  produce  the  security  given  for  it.  The  payment  by  the  surety  must 
be  taken  to  have  been  by  compulsion  of  law,  and  he  was  not  by  law  compellable  to 
pay  less  than  the  whole  amount,  as  no  action  could  be  maintained  on  the  note  for 
less  than  the  fidl  amount.  The  Statute  of  Limitations  was  therefore  no  bar,  and  the 
plaintiff'  was  entitled  to  recover  to  the  full  amount  in  the  one  action,  and  a  moiety 
in  the  other.  With  respect  to  the.  £30,  which  was  paid  within  the  six  years,  the 
whole  of  that  was  clearly  paid  for  the  co-surety,  as  the  plaintiff  had  paid  much  more 
than  his  share  before. 

In  Michaelmas  Term  the  judgment  of  the  Court  was  delivered  by — 

Parke,  B.  In  these  cases  actions  were  brought  by  the  plaintiff,  one  of  the  makers 
of  a  joint  and  several  pi'omis-[165]-sory  note,  dated  the  27th  of  December,  1827,  for 
the  sum  of  £300,  with  interest,  to  recover  from  the  two  other  makers,  Evan  Humphreys 
and  John  Humphreys,  a  part  of  the  money  paid  by  him  to  the  payee,  he  having  paid 
the  whole.  In  the  action  against  Evan  Humphreys,  the  plaintiff  claimed  the  whole, 
alleging  that  the  defendant  was  the  principal  debtor.  Against  the  defendant  John 
Humphreys,  he  claimed  a  moiety  of  what  he  had  paid,  alleging  that  the  defendant 
was  a  co-surety.  There  were  two  pleas, — non  assumpsit,  and  the  Statute  of  Limita- 
tions ;  and  on  the  trial  at  the  Spring  Assizes,  before  my  Brother  Coleridge,  it  appeared 
that  the  plaintiff  had  paid  the  whole  of  the  debt  and  interest,  of  which  the  sum  of 
,£30  only  was  paid  within  six  years  before  the  commencement  of  the  suit,  the  residue 
having  been  discharged  before.  For  this  sum  the  plaintiff  recovered  against  Evan 
Hnmphrej's,  leave  being  reserved  by  the  learned  Judge  to  move  to  increase  the 
amount  to  the  whole  sum  paid  ;  against  John  Humphreys,  the  plaintiff'  recovered  a 
moiety  of  £30,  and  permission  was  also  given  to  move  to  increase  that  verdict. 

In  the  latter  action,  an  objection  w.as  taken  on  the  trial,  that  the  plaintiff  was 
confined  by  the  particulars  of  his  demand,  to  a  claim  against  the  defendant  as  co- 
surety, ami  that  on  the  evidence  there  was  no  proof  of  his  being  a  cosurety.  To 
obviate  this  objection  the  plaintiff  relied  on  a  receipt,  indorsed  on  the  back  of  the 
note  by  the  payee  (since  deceased),  acknowledging  the  pa3^ment  by  the  plaintiff  of 
£280,  on  account  of  the  £300,  "  the  £300  having  originally  been  advanced  to  Evan 
Humphreys." 

It  was  objected,  that  this  receipt  was  inadmissible  for  the  purpose  of  shewing  that 
the  money  was  so  advanced  ;  but  the  learned  Judge  received  it,  reserving  liberty  to 
move  to  enter  a  nonsuit.  Rules  were  granted  on  both  sides.  These  several  points 
were  discussed  at  the  sittings  after  last  term,  before  my  Brothers  Alderson,  CTurney, 
Maide,  and  myself,  and  time  was  taken  by  the  Court  to  consider  them.  It  will  be 
most  convenient  first  to  dispose  [166]  of  the  last  question.  That  the  receipt  was 
evidence  of  the  fact  of  the  payment  which  it  admitted,  in  every  case  in  which  the 
proof  of  payment  would  be  relevant,  was  not  disputed  ;  but  it  was  denied  that  the  whole 
entry  would  be  admissible  to  shew  that  the  £300  was  advanced  to  Evan  Humphreys  : 
and  certainly  if  this  point  were  now,  for  the  first  time,  to  be  decided,  it  would  seem 
more  reasonable  to  hold  that  the  memorandum  of  a  receipt  of  paj^ment  was  admissible 
only  to  the  extent  of  proving  that  a  payment  had  been  made,  and  the  account  on  which 
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it  had  been  made,  and  that  it  would  have  the  same  effect  onl}'  that  proof  by  parol  of 
like  payment  would  have  had.  In  the  case  of  steward's  books,  the  receipts  of  money, 
as  rent,  would  be  eciuivalent  to  the  proof  of  payment  of  money  as  rent,  and  establish 
the  title  of  the  person  receiving  it,  and  the  like.  But  the  authorities  have  gone 
beyond  that  limit,  and  the  entry  of  a  payment  against  the  interest  of  the  party 
making  it,  has  been  held  to  have  the  effect  of  proving  the  truth  of  other  statements 
contained  in  the  same  entry,  and  connected  with  it ;  as  in  the  case  of  Hii/ham  v. 
liidgway  (10  East,  109),  where  the  memorandum  of  the  payment  of  the  midwife's 
charge  for  attending  a  birth  was  held  to  be  evidence  of  the  date  of  the  birth  ;  and 
Doe  v.  Rohson  (1.5  East,  32),  where  the  entry  of  charges  paid  for  a  lease,  as  drawn 
on  a  certain  day,  was  held  to  be  evidence  that  the  lease  was  so  drawn,  which  the  proof 
by  an  eye-witness  of  the  same  payment,  on  account  of  such  charges,  would  not  have 
been  ;  and  there  are  other  cases  to  the  same  effect.  Without  overruling  these  cases, 
(and  we  do  not  feel  ourselves  authorized  to  do  so),  we  could  not  hold  the  memoratidum 
in  question  not  to  be  admissible  evidence  of  the  truth  of  the  whole  statement  in  it, 
and  consequently  to  be  evidence,  not  merely  that  £280  was  paid  by  the  plaintiff  to 
the  pavee,  as  for  a  deltt  due  from  Evan  Humphreys  as  principal,  but  also  of  the  fact 
that  the  debt  was  due  from  Evan  [167]  Humphreys  to  him.  The  effect  of  the  evidence 
was  for  the  jury,  to  whom  the  question  was  properly  left  on  this  and  parol  testimony 
in  the  cause,  whether  he  was  the  principal  debtor  or  not ;  and  no  fault  is  found  with 
their  verdict.  The  rule,  therefore,  for  a  nonsuit  must  be  discharged.  On  the  other 
hand,  the  rule  for  increasing  the  amount  of  the  verdict  against  Evan  Humphreys,  the 
principal,  must  also  be  discharged  ;  for  it  is  clear  that  each  sum  the  plaintiff,  the  surety, 
paid,  was  paid  in  ease  of  the  principal,  and  ought  to  have  been  paid  in  the  first  instance 
by  him,  and  that  the  plaintill'  had  a  right  of  action  against  him  the  instant  he  paid  it, 
for  so  much  money  paid  to  his  use.  However  convenient  it  might  be  to  limit  the 
number  of  actions  in  respect  of  one  suretyship,  there  is  no  rule  of  law  which  requires 
the  surety  to  pay  the  whole  debt  before  he  can  call  foi'  reimbursement.  The  conse- 
quence is,  that  the  plaintiffs  right  of  action  against  the  principal  must  be  limited  to 
the  full  amount  of  all  the  payments  within  si.x  years,  and  this  being  the  amount  for 
which  the  verdict  was  taken,  the  rule  to  enter  a  verdict  for  a  larger  sum  must  be 
discharged.  Against  the  co-surety  the  case  is  different — the  Court  will  give  it  further 
consideration. 

And  now,  in  this  term,  the  judgment  of  the  Court,  on  the  remaining  point  in  the 
action  against  John  Himiphreys,  the  siu-ety,  was  delivered  by 

Pakkk,  B.  This  was  an  action  by  the  plaintiff  against  the  defendant,  his  co-surety 
on  a  promissory  note,  dated  the  27th  of  October,  1827,  for  the  sum  of  =£300,  with 
interest,  to  recover  a  moiety  of  the  whole  amount  which  he  had  paid  to  the  pa^'ee. 
A  rule  granted  in  this  case,  as  well  as  one  which  was  granted  in  another  action  on  the 
same  irote  against  tlie  principal,  was  argued  in  the  Sittings  after  Triirity  term.  In 
the  course  of  the  last  term,  [168j  the  Court  dispo.scd  of  the  r-ule  iir  the  latter  action, 
and  orre  of  the  (|uestions  in  this  ;  having  reserved  for  further  consideration  the  cjuestion, 
at  what  time  the  right  of  one  co-sirrety  to  sue  'he  other  for'  contr-iltution  arises. 

This  right  is  foirndcd  not  or-iginally  iiporr  corrtr'act,  birt  rrpon  a  prirrciple  of  equity, 
though  it  is  now  established  to  be  the  foundation  of  an  actiorr,  as  appears  by  the  cases 
of  Cuwell  V.  Edwards  (2  11  \'  P.  "J(i9),  and  1,'nii/llionte  v.  Sinnlnirw  (14  Yes.  161); 
though  Lord  Eldorr  has,  and  rrot  withorrt  reason,  irrtirnated  some  regret  that  the  Corrrts 
of  law  have  assumed  a  jurrsdictioir  on  this  subject,  on  account  of  the  ditticulties  in 
doing  full  jirstice  between  the  parties.  What  then  is  the  rratur-e  of  the  equity  upon 
which  the  right  of  action  depends'?  Is  it  that  when  one  surety  has  ])aid  any  ])art  of 
the  debt,  he  shall  have  a  right  to  call  on  his  co-surety  or  co-sureties  to  bear  a  proportion 
of  the  burthen,  or  that,  when  he  has  paid  more  than  his  share,  he  shall  have  a  right 
to  be  rcinrbnrscd  whatever  he  h.is  paid  licyorrd  it  f  or-  must  the  whole  of  the  debt  be 
paid  by  him  or  some  one  liable,  before  he  has  a  right  to  sue  for  corrtril)utiorr  at  all? 
We  ar-e  rrot  withoirt  airthority  on  this  subject,  and  it  is  irr  favour  of  the  secorrd  of  these 
])r-opositiorrs.  Lord  Eldoii,  in  the  case  of  H.r  piule  GiJIord  (6  Ves  80.5),  stiites,  that 
sureties  stand  with  regard  to  each  other  in  a  r-elation  which  gives  rise  to  this  right 
.iraorrgst  others,  that  if  one  pays  more  than  his  pr()|)orti(iri,  there  shall  bo  aeontribirtior) 
for  a  proportiorr  of  the  e.xcess  beyond  the  proportion  which,  irr  all  everrts,  ho  is  to  pay  : 
and  he  expressly  says,  "that  unless  orre  surety  shoulrl  pay  irrore  tharr  his  nroiety,  he 
would  not  pay  enough  to  bring  an  assumpsit  against  the  othoi'."     And  this  appears  to 
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us  to  be  very  reasonable :  for,  if  a  surety  pays  a  part  of  the  debt  onl}',  and  less  than 
his  moiety,  he  cannot  be  entitled  to  call  on  his  co-sniety,  who  [169]  might  himself 
subsequently  pay  an  equal  or  greater  portion  of  the  debt ;  in  the  former  of  which 
cases,  such  co-surety  would  have  no  contribution  to  pay,  and  in  the  latter  he  would 
have  one  to  receive.  In  truth,  therefore,  until  the  one  has  paid  more  than  his 
proportion,  either  of  the  whole  debt,  or  of  that  part  of  the  debt  which  remains  unpaid 
iDy  the  pi-ineipal,  it  is  not  clear  that  he  ever  will  be  entitled  to  demand  anything 
from  the  other  ;  and  before  that,  he  has  no  equity  to  receive  a  contribution,  and  con- 
sequently no  right  of  action,  which  is  founded  on  the  equity  to  receive  it.  Thus,  if 
the  surety,  more  than  six  years  before  the  action,  have  paid  a  portion  of  the  debt, 
and  the  principal  has  paid  the  residue  within  six  years,  the  Statute  of  Limitations 
will  not  run  from  the  payment  by  the  suretj',  but  from  the  payment  of  the  residue 
by  the  principal,  for  until  the  latter  date  it  does  not  appear  that  the  surety  has  paid 
more  than  his  share.  The  practical  advantage  of  the  rule  above  stated  is  consider- 
able, as  it  would  tend  to  multiplicity  of  suits,  and  to  a  great  inconvenience,  if  each 
surety  might  sue  all  the  others  for  a  rateable  proportion  of  what  he  had  paid,  the 
instant  he  had  paid  any  part  of  the  debt.  But,  whenever  it  appears  that  one  has 
paid  more  than  his  proportion  of  what  the  sureties  can  ever  be  called  upon  to  pay, 
then,  and  not  till  then,  it  is  also  clear  that  such  part  ought  to  be  repaid  by  the  others, 
and  the  action  will  lie  for  it.  It  might,  indeed,  be  more  convenient  to  require  that  the 
whole  amount  should  be  settled  before  the  sureties  should  be  permitted  to  call  upon 
each  other,  in  order  to  prevent  multiplicity  of  suits  ;  indeed,  convenience  seems  to 
require  that  Courts  of  equity  alone  should  deal  with  the  subject ;  but  the  right  of 
action  having  been  once  established,  it  seems  clear  that  when  a  surety  has  paid  more 
than  his  share,  every  such  payment  ought  to  be  reimbursed  by  those  who  have  not 
paid  theirs,  in  order  to  place  him  on  the  same  footing.  If  we  adopt  this  rule, 
the  result  will  be,  that  here,  the  whole  of  what  [170]  the  plaintiff  has  paid  within 
six  years  will  be  recoverable  against  the  defendant,  as  the  plaintiff  had  paid  more 
than  his  moiety  in  the  year  1831  ;  and  consequently  the  rule  must  be  absolute  to 
increase  the  amount  of  the  verdict  from  £15  to  £'iO. 
Kules  accordingly. 

WiLLiAM.s  AND  ANOTHER,  Assignees  of  William  Bevan,  a  Bankrupt  v.  William.s. 
Exch.  of  Pleas.  1840. — In  an  action  brought  by  the  assignees  of  a  bankrupt  for 
money  had  and  received  to  their  use,  the  wife  of  the  bankrupt,  who  h;is  not 
obtained  his  certificate,  (but  has  released  his  assignees),  is  not  a  competent  witness 
to  prove  the  payment  of  a  sum  of  money  to  the  defendant  by  the  bankrupt  after 
his  bankruptcy. 

[S.  C.  8  Dowl.  P.  C.  220 ;  9  L.  J.  Ex.  96 ;  4  Jur.  223.] 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiffs,  as  assignees,  since  the  bankruptcy.     Plea,  non  assumpsit. 

The  cause  was  tried  before  the  under-sheriff  of  Brecon,  when  it  appeared  that  the 
action  was  brought  to  recover  a  sum  of  money  which  had  been  paid  by  the  bankrupt 
to  the  defendant  subsequently  to  the  bankruptcy,  for  certain  malt  supplied  to  him 
before  the  bankruptcy.  In  order  to  prove  the  payment  of  the  money  to  the  defen- 
dant, the  plaintiff  called  the  bankrupt's  wife,  (the  bankiupt  having  released  his 
assignees),  but  it  was  objected  that,  as  the  bankrupt  himself  had  not  obtained  his 
certificate,  she  was  an  incompetent  witness.  The  under-sheriff,  however,  received 
the  evidence,  and  the  plaintiffs  obtained  a  verdict.  E.  V.  Williams  having  obtained  a 
rule  to  shew  cause  why  there  should  not  be  a  new  trial,  on  the  ground  of  the  incom- 
petenc}'  of  the  witness, 

Chilton  now  shewed  cause.  It  is  not  intended  to  impeach  the  general  rule,  that 
the  bankrupt,  before  he  has  obtained  his  certificate,  is  not  a  competent  witness  to 
increase  his  estate :  but  where  he  stands  indifferent  between  the  parties,  or  the 
interest  preponderates  against  him,  he  is  competent  Here  there  was  a  release,  and 
[171]  therefore  he  had  no  interest  in  the  fund  sought  to  be  recovered.  [Parke,  B. 
You  say  he  has  no  interest  in  the  fund  because  he  has  released  it,  but  has  he  not 
an  interest  that  his  debts  should  be  paid?]  Certainly,  if  the  assignees  recover,  his 
estate  would  be  increased  pro  tanto  ;  but  at  the  same  time  the  defendant  would  become 
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a  creditor  against  the  bankrupt's  estate  to  the  whole  amount.  Nay,  he  might  elect 
to  proceed  personally  against  the  bankrupt,  who  is  not  certificated  ;  so  that  in  fact 
the  interest  of  the  bankrupt  is  to  support  the  payment  in  his  own  discharge,  rather 
than  to  defeat  it,  which  exposes  him  to  an  action  at  the  suit  of  the  defendant.  In 
Jowdainc  v.  Ltfevn  (1  Esp.  (17),  which  was  trover  for  a  promissory  note.  Lord  Kenyon 
was  of  opinion  that  the  wife  of  a  bankrupt  was  a  competent  witness  to  prove  that  the 
note  had  been  paid  to  the  defendants  in  contemplation  of  bankruptcy,  and  it  was  put 
upon  that  ground,  that  the  defendants  would  be  creditors  against  the  bankrupt's 
estate  to  the  amount  of  the  note.  It  certainly  does  not  appear  in  that  case  whether 
there  was  a  certificate  or  not ;  but  probably  there  was  none,  as  otherwise  it  would 
have  been  adverted  to.  Undoubtedly  the  soundness  of  that  lule  has  been  questioned 
ill  the  books  on  Evidence  (2  Phill.  7th  ed.  35.5,  35G  ;  2  Stark.  134),  but  that  was  not 
on  the  ground  of  there  being  no  certificate :  and  the  decision  does  not  appear  to  have 
been  appealed  against  bj'  any  motion  for  a  new  trial.  The  case  of  Iked  v.  Jami'S 
(1  Stark.  N.  P.  C.  134)  is  quite  analogous.  That  was  an  action  by  the  assignees  of  a 
bankrupt  against  a  judgment-creditor  who  had  taken  the  goods  of  the  bankrupt  in 
execution  ;  and  it  was  held  that  the  bankrupt  was  competent  to  prove  that  the 
creditor  knew  that  the  bankrupt  was  insolvent  at  the  time  of  the  execution.  It 
appears  that  that  case  was  afterwards  moved  in  the  Court  above,  and  a  rule  nisi  for 
a  new  trial  granted,  but  not  on  the  ground  of  the  admission  of  the  bankrupt's 
evidence,  which  [172]  was  not  even  questioned.  It  could  only  have  been  received  on 
the  ground  that  he  stood  indifl'erent.  The  evidence  of  the  bankrupt's  wife  was, 
therefore,  propeily  received. 

K.  V.  Williams,  in  support  of  the  rule.  It  is  a  well  established  rule  that  a  bank- 
rupt is  not  a  competent  witness,  in  an  action  by  his  assignees,  to  increase  his  estate, 
unless  he  has  released  to  his  assignees  his  share  in  the  surplus  and  dividends,  and 
also  obtained  his  certificate.  Here  the  general  result  of  the  action,  if  the  plaintifls 
succeeded,  would  be  to  increase  his  estate  ;  for  it  they  did  not  succeed,  the  estate 
would  be  so  much  less,  not  only  by  the  loss  of  the  amount  sought  to  be  lecovered, 
but  by  the  costs  of  the  action,  and  the  future  effects  of  the  bankrupt  would,  in 
consequence,  be  subject  to  a  greater  liability.  In  Kennef  v.  Gieemvolkrs  (Peake's 
X.  P.  C.  3),  it  was  held  by  Loi-d  Kenyon,  that  a  bankrupt  who  had  not  paid  15s.  in 
the  pound  under  a  second  commission,  could  not  be  a  witness  for  the  assignees  under 
that  commission,  although  he  had  obtained  his  certificate  and  released  his  allowance 
and  surplus.  [Parke,  B.  It  is  not  a  necessary  consequence  that  the  assignees  would 
be  allowed  the  costs  out  of  the  estate  by  the  commissioners.  Prima  facie  they  must 
pay  them  out  of  their  own  pockets.]  Still,  the  immediate  result,  if  the  plaintifls 
recovered,  would  be  to  increase  his  estate,  and  to  discharge  his  future  effects  pro 
tanto.  The  nature  of  the  proposed  evidence  cannot  be  gone  into,  as  the  objection 
arises  on  the  voir  dire,  and  as  soon  as  it  was  found  that  the  witness  was  the  wife  of 
the  bankrupt,  she  ought  to  have  been  rejected  as  incompetent. 

Parkk,  B.  On  the  whole  I  am  of  opinion  that  the  witne.ss  was  incompetent,  and 
that  this  rule  ought  to  be  made  absolute.  In  the  first  place,  it  is  said  that  the  witness 
is  incompetent,  inasmuch  as,  being  the  wife  of  the  bankrufit,  [173]  she  has  a  beneficial 
interest  in  the  result  of  the  suit,  because,  if  the  plaintitrs  fail,  the  costs  incurred  in 
the  action  would  be  paid  out  of  the  estate,  and  so  diminish  the  gcTieral  fund,  and 
become  a  charge  on  the  estate.  But  that  does  not  appear  to  me  to  constitute  in  law 
such  an  interest  as  to  render  the  witness  incompetent,  because  it  is  not  a  ceitain 
necessaiy  legal  consequence,  in  the  event  of  the  assignees  failing  in  the  action,  that 
they  should  be  able  to  obtain  payment  of  the  costs  out  of  the  estate.  That  will 
depend  on  the  judgment  of  the  commissioners,  whose  duty  it  is  to  settle  the  accounts 
between  them  and  the  creditors,  and  to  say  whether  those  costs  ought  or  ought  not 
to  be  allowed  to  the  assignees  as  a  fair  ex|)enditura-k»gitimately  incurred  by  them. 
The  main  ground  of  objection,  however,  is,  that  the  bajikriipt  (and  consc(|uently  his 
wife),  has  an  interest  in  the  assignees  recovering  the  amount  claimed,  and  th.it  there  not 
being  yet  a  definite  surplus,  it  is  not  a  releasable  interest.  As  the  bankrupt  has  not 
yet  obtained  his  certificate,  it  is  obvious  that  a  recovery  of  the  money  claimed  in  this 
ease  would  increase  the  fund  for  the  payment  of  his  debts,  in  which  fund  he  conse- 
quently has  an  interest ;  so  that,  unless  there  be  some  countervailing  interest  the 
other  way,  this  witness  is  incompetent  But  then  it  is  .said  there  is  such  a  counter- 
vailing interest,  and  so  I  thought  at  first;  for,  if  the  assignees  recover  the  amount 
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claimed,  the  defendant,  being  a  creditor  of  the  bankrupt,  could  sue  the  bankrupt  for 
it,  who,  not  having  his  certificate,  could  not  make  his  bankruptcy  a  defence  to  the 
action.  But  on  consideration,  that  does  not  appear  to  be  a  result  arising  from  the 
present  action,  for  a  verdict  given  here  for  the  plaintiff  could  not  be  used  in  an  action 
by  the  creditor  against  the  bankrupt ;  it  would  be  res  inter  alios  acta,  and  not  receivable 
in  evidence  at  all.  The  liability  of  the  witness  is  not  the  result  of  the  present  action, 
nor  is  it  forwarded  by  the  success  of  the  plaintiffs  in  obtaining  a  verdict  in  it.  If 
this  money  belonged  to  the  assignees,  no  doubt  the  cre-[174]-ditor  might  sue  the 
bankrupt  for  the  amount,  and  it  would  be  no  answer  for  the  latter  to  say  he  had 
already  paid  him,  foi'  the  reply  would  be,  that  the  money  which  he  so  paid  was  the 
money  of  the  assignees.  The  case  differs  from  that  of  a  suit  to  recover  money  paid 
by  way  of  fraudulent  preference,  inasmuch  as  there,  some  act  to  disaffirm  the  trans- 
action must  be  done  by  the  assignees,  until  which  the  money  would  not  belong  to 
them.  It  is  not,  however,  necessary  to  pronounce  any  opinion  on  that  point.  As 
this  witness,  therefore,  does  not  stand  indifferent  between  the  parties,  but  has  an 
interest  in  assisting  the  assignees  to  recover  this  money,  the  rule  must  be  made 
absolute. 

Ai-DERSON,  B.,  and  Gueney,  B.,  concurred. 

Rule  absolute. 


Dand  v.  Kingscote.  Exch.  of  Pleas.  1840.— By  a  deed,  dated  in  1630,  the  grantor 
conveyed  in  fee  farm,  land  in  the  manor  of  A.,  in  the  county  of  Northumberland, 
"  excepting  and  reserved  out  of  the  grant  all  mines  of  coals  within  the  fields 
and  territories  of  A.  aforesaid,  together  with  sufficient  wayleave  and  stayleave  to 
and  from  the  said  mines,  with  liberty  of  sinking  and  digging  pit  and  pits:" 
with  a  covenant  by  the  grantees  that  thej',  their  heirs  and  assigns,  "  should  give 
such  accustomed  recompense  for  digging  and  breaking  the  ground  within  A  afore- 
said, in  which  any  pits  should  thereafter  happen  to  be  sunk  and  wrought,  as 
formerly  had  been  usually  given  and  allowed  there  in  like  cases." — By  another 
deed  of  the  same  date,  the  same  parties  conveyed  in  fee  farm,  to  other  persons, 
lands  in  the  manor  of  H.  (adjoining  A.)  with  a  like  exception,  reservation,  and 
covenant. — Quaere,  whether  under  this  resei'vation  of  a  "  sufficient  wayleave," 
the  coal-owner  had  now  a  right  to  make  a  railway,  foi'  the  purpose  of  carr3'ing 
the  coals  from  the  mines  for  shipment,  with  cuttings  and  embankments,  and  fenced 
in  so  as  to  exclude  the  owner  of  the  soil. —  Held,  however,  that  the  right  was  not 
confined  to  such  ways  as  were  in  use  at  the  time  of  the  giant. — Held,  also,  that 
under  the  reservation  of  liberty  of  sinking  pits,  the  right  of  erecting  a  steam- 
engine,  and  other  machinery  necessaiy  for  draining  them,  with  all  proper  acces- 
saries, pa.ssed  as  incident  thereto. — Held,  also,  that  under  the  reservation  in  the 
former  deed,  the  coal-owner  could  not  cany  over  A.  coals  got  in  H.,  although 
from  part  of  the  same  mineral  field. — To  an  action  of  trespass  for  breaking  the 
plaintiff''s  close,  and  laying  a  railroad  thereon,  the  defendant  justified  under  the 
reservation  in  the  above  deeds.  The  plaintiff'  new  assigned  to  the  plea,  that  the 
trespasses  were  committed  on  other  and  different  occasions,  and  to  a  greater 
extent  than  was  necessary,  and  for  other  and  different  purposes,  and  on  other 
parts  of  the  close  :  to  which  theie  was  judgment  by  default : — Hekl,  that,  on 
these  pleadings,  the  plaintiff'  could  not  dispute  that  some  species  of  railroad  was 
within  the  reservation,  but  that  the  (juestion  was,  whether  the  railroad  was 
constructed  in  a  direction  or  in  a  manner  authorized  by  the  reservation. 

[S.  C.  2  Railw.  Cas.  27  ;  9  L.  J.  Ex.  279.  Distinguished,  Bidder  v.  Nm-th  Staffmlshire 
Eailway,  1878,  4  Q.  B.  D.  412.  Discussed,  lYewmmen  v.  Cmilmn,  1877,  5  Ch.  D.  138  : 
aflarmed,  5  Ch.  D.  14.5  ;  finch  v.  Great  JFcstern  Railwa,/,  1879,  5  Ex.  D.   262  ;  Earl 


of  Antrim  v.  Dobhf:,  1891,  30  L.  R.  Ir.  424.     Explained,  Ingham  v.  Mackey, 
1  Ir.  It.  272.     Refei-red  to,  Hamilton  v.  Graham,  1871,  L.  R.  2  H.  L.  Sc.  173. 


^1898] 


This  was  an  action  of  trespass.  The  declaration  contained  two  counts.  The  first 
count  chai-ged  the  defendant  [175]  with  breaking  and  entering  a  close  called  Cuddy's 
Close,  in  the  township  of  Amble,  in  the  county  of  Northumberland,  and  four  other 
closes,  called  Kirton's   Moor,  Frontfield,  Clark's  North  Moor,  and  Creswell's  Moor, 
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in  the  township  of  Hauxley,  in  that  county,  and  with  making  and  continuing  excava- 
tions and  embankments,  and  laying  a  raihoad  thereon,  and  with  committing  other  the 
trespasses,  on  foot  and  with  horses,  carts,  and  carriages,  therein  einiraerated.  The 
second  count  charged  the  defendant  with  breaking  and  entering  a  close  called  Clark's 
South  Moor,  in  the  township  of  Hauxley,  in  that  county,  and  with  committing  similar 
trespasses  as  are  enumerated  in  the  first  count,  and  also  with  making  in  the  last- 
mentioned  close  pits  and  ponds,  and  with  erecting  houses,  cottages,  and  engines,  &c. 

The  defendant  pleaded,  to  the  trespasses  in  the  first  count,  with  cattle  other  than 
with  horses,  mares,  and  geldings ;  and  as  to  the  second  count,  except  as  to  one  pit, 
one  shaft,  one  engine-house,  and  one  edifice,  not  guilty ;  to  which  the  plaintiff"  entered 
a  nolle  prosequi. 

Thirdly, (a)  the  defendant  pleaded  to  the  trespasses  in  Cuddj's  Close  in  Amble, 
that  Sir  W.  Ilewytt  and  1  homas  Hew\'tt,  being  seised  of  Caddy's  C'lose,  and  other 
lands  in  Amble,  and  of  all  the  veins  and  seams  of  coal  under  all  the  hinds  in  the  town- 
ship of  Amble,  on  the  23rd  of  November,  1630,  by  bargain  and  sale  enrolled,  granted 
to  Henry  Lawson  and  Henry  Horsley,  Cuddy's  Close  and  other  lands  in  Arable,  in 
fee,  excepting  and  always  reserved  thereout  all  mines  of  coal  within  the  said  close, 
and  also  other  the  fields  and  territories  of  Amble  aforesaid,  together  with  sufficient 
wayleave  and  stayleave  to  and  from  the  said  mines,  together  with  liberty  of  sinking 
and  digging  of  pit  and  pits,  for  the  winning  of  coal  in  Amble  afore-[176]-said.  The 
defendant  then  derluced  a  title  to  the  coals,  with  the  reserved  liberty,  from  Sir  William 
Hewytt  and  Thomas  Hewytt  to  the  Dowager  Countess  of  Newburgh,  and  then,  as 
her  servant,  justified  the  trespasses  in  Cuddj^'s  Close,  for  the  purpose  of  carrying  away 
coals  got  in  Amble.  The  plaintiff',  by  his  replication,  after  admitting  the  seisin,  deeds 
of  bargain  and  sale,  and  title  as  deduced,  replied  de  injuria  absque  residue  causK, 
up)on  which  issue  was  joined. 

Fourthly,  the  defendant  pleaded  to  all  the  trespasses  in  all  the  closes  in  Hauxley, 
that  is  to  sa)',  all  the  closes  in  the  declaration  except  Cuddy's  Close,  that  Sir  William 
Hewytt  and  Thomas  Hewytt,  being  seised  in  fee  of  those  closes,  and  other  closes  and 
lands  in  Hauxlc}',  and  of  all  the  coals  under  all  the  lands  in  the  township  of  Hauxley, 
by  indenture  of  bargain  and  sale  enrolled,  dated  23rd  of  November,  1630,  conveyed 
to  Richard  Brown  and  Thomas  Palfrey  in  fee,  those  closes  and  other  lands  in  Hauxley, 
excepting  always  and  reserved  thereout  all  mines  of  coal  within  the  same  closes,  and 
all  other  the  lands  and  territories  of  Hauxley  aforesaid,  with  sufficient  wayleave  and 
stayleave  to  and  from  the  said  mines  ;  together  with  liberty  of  sinking  and  digging 
pit  and  pits  for  tlie  winning  of  coal  in  Hauxley  aforesaid.  The  defendant  then  deduced 
the  same  title  from  Sir  William  Hewytt  and  Thomas  Hewytt  to  the  Countess  of  New- 
burgh, and  justified  sinking  a  pit  and  getting  coals  in  Clark's  South  Moor,  and  making 
railroads,  itc.,  for  the  conveyance  of  these  coals  got  in  Hauxley.  The  plaintiff'  did  not 
traverse  this  plea,  but  new  assigned,  as  to  the  trespasses  in  the  2nd,  3rd,  and  4th  pleiis, 
that  the  defendant  committed  these  trespasses  on  other  and  different  occasions,  and 
for  other  and  different  pin-poses  than  those  mentioned,  and  to  a  greater  extent  than 
was  necessary,  and  in  otl.er  parts  of  the  closes.  The  defendant  pleaded  to  the  new 
assignment,  that  the  closes  in  the  declaration  were  in  and  parcel  of  the  manor  of  Amble, 
[177]  and  that  the  late  Earl  of  Newlmrgh  was  seised  in  fee  of  the  manor,  and  veins 
and  seams  of  coal,  with  lii)erty  for  himself  and  his  heirs,  seised  of  the  manor,  and  the 
.  veins  and  seams  of  coal,  of  getting  coals,  and  making  pits  in  the  lands  of  other  persons, 
and  making  convenient  and  sufficient  roads  for  carrying  them  away.  The  plea  then 
stated  a  devise  thereof  to  the  Countess  of  Newl)urgh  for  life,  and  the  defendant  then 
justifiefl,  as  her  servant,  in  getting  the  coals  and  in  carrying  thera  away,  under  that 
liberty.  The  plaintiff'  by  his  replication  to  this  plea,  traversed  the  seisin  of  the  manor, 
and  coals,  and  liberty,  as  alleged,  whereupon  issue  was  joined  ;  and  also  new  lussigned 
that  the  trespasses  were  committed  on  other  and  diff"erent  occasions,  and  to  a  greater 
extent  than  was  necessary,  and  for  other  and  different  purposes,  and  on  other  parts 
of  the  close  ;  to  which  last  new  assignment  the  defendant  allowed  judgment  to  pass 
by  default.  A  copy  of  the  pleadings  accompanies  this  case,  and  to  which  each  party 
is  at  liberty  to  refer  on  the  argument,  and  also  to  the  several  deeds  and  other  documents 
of  title  set  forth  in  the  pleadings.     The  ciiuse  came  on  for  trial  at  the  Northumberland 

(a)  The  second  plea,  which  set  up  a  custom  of  the  manor  of  Amble,  became 
immaterial. 
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.Summer  Assizes,  1S38,  before  Mr.  Baron  Aklerson,  when  the  2nd  plea  to  the  declara- 
tion, and  the  plea  to  the  first  new  assignment  were  abandoned  by  the  defendant,  and 
a  verdict  was  taken  by  consent  for  the  plaintiff,  the  damages  to  be  assessed  by  an 
arbitrator  according  to  the  judgment  of  the  Court,  subject  to  the  opinion  of  the  Court 
on  the  following  case  : — 

The  plaintiff,  before  and  at  the  time  of  the  trespass,  was  and  is  seised  in  fee, 
amongst  other  lands,  of  the  closes  mentioned  in  the  declaration.  The  closes  called 
Kirton's  Moor,  Frontfield,  Clark's  North  Moor,  Creswell's  Moor,  and  Clark's  South 
Moor,  are  in  the  township  of  Hauxley,  and  the  other  close,  called  Cuddy's  Close,  is 
in  the  township  of  Amble,  in  the  county  of  Northumberland. 

Whil.st  the  plaintiff  was  in  the  occupation  of  the  afore-[178]-said  closes,  about  the 
month  of  January,  1S37,  the  defendant  sunk  a  pit  in  the  close  called  Clark's  South 
Moor,  to  get  coals  thereout,  and  erected  upon  the  same  close  a  building  of  stone,  con- 
taining a  steam-engine  of  fifty-horse  power,  for  the  pui'pose  of  drawing  oft"  the  water, 
and  raising  the  coal  to  the  surface.  The  defendant  also  made  a  large  pond,  five  feet 
in  depth  and  158  feet  in  circumference,  for  supplying  the  engine  with  water,  and 
erected  sheds  and  other  viforks  upon  the  same  close.  The  shaft,  engine,  pond,  and 
sheds,  occupy  altogether  about  two  acres  and  a  half  of  the'land  of  Clark's  South  Moor. 
In  the  summer  of  1839,  the  defendant  caused  a  railway  to  be  made  from  the  pit  in 
Clark's  South  Moor,  for  the  transit  of  coal  from  that  pit,  which  railway  passed  over 
that  close,  then  aci'oss  a  public  highway,  then  across  Clark's  North  Moor,  then  across 
Kirton's  Moor,  then  across  Frontfield,  all  in  the  township  of  FJauxley  ;  then  aci'oss 
Cuddy's  Close,  in  the  township  of  Amble,  and  then  for  about  half  a  mile  over  the 
lands  of  other  persons  in  the  same  township,  to  a  piece  of  land  belonging  to  the 
Countess  of  Newburgh,  adjoining  the  Coquet,  and  likewise  in  the  township  of  AmVile. 
The  defendant  has  constructed  a  staith  for  the  purpose  of  loading  the  coals  brought 
along  the  railway  from  the  pit,  on  board  of  vessels  in  the  river  Coquet,  which  is  there 
a  navigable  liver,  at  the  distance  of  about  500  yards  from  the  mouth,  where  it  empties 
itself  into  the  German  Ocean.  The  pit  in  Hauxley  is  a  quarter  of  a  mile  from  the 
nearest  boundary  of  Amble.  The  coal-seams  lying  in  the  latter  tnwnship  can  be 
conveniently  won  by  outstioke  from  the  Hauxley  pit,  and  be  raised  to  the  surface  by 
means  of  the  shaft  in  Hauxley,  the  shaft  being  sunk  so  as  to  win  from  it  the  coals 
from  both  townships.  There  is  an  extensive  field  of  coal  within  these  townships,  of 
which  the  seams  dip  to  the  east,  and  reach  to  the  sea  and  the  river  Coquet. 

The  railway  was  completed  about  the  month  of  October,  [179]  1837  ;  it  is  made 
of  iron,  fastened  upon  stone  pillars  or  sleepers,  which  are  sunk  into  the  soil ;  it  is  of 
the  breadth  of  eight  feet,  and  severed  from  the  remainder  of  the  close  by  wooden 
rails  on  both  sides  of  it.  1  hese  wooden  rails  are  necessary  for  the  protection  of  the 
railway,  and  to  prevent  cattle  from  straying  upon  it.  The  entire  space  of  ground 
between  the  wooden  rails  averages  in  breadth  thirty-five  feet.  In  making  the  railway, 
the  defendant  has  cut  the  soil,  and  made  embankments  and  dug  ditches  on  each  side 
of  the  railway,  and  broken  down  hedges  .sepai'ating  the  several  closes  from  each  other  ; 
and  the  defendant,  by  the  wooden  rails  to  fence  the  railroad,  and  by  the  cuttings  and 
embankments,  has  severed  one  part  of  each  field  from  the  other.  The  defendant  also 
made  embankments  and  cuttings  in  Clark's  South  Moor,  and  in  Creswell's  Moor,  for 
another  railway  to  the  south-west  of  the  pit  opened  in  Clark's  South  Moor,  which 
railway  was  afterwards  abandoned. 

The  engine  erected  by  the  defendant  is  necessary  for  winning  and  working  the 
lower  seams,  which  are  the  principal  seams  in  his  coal  field  ;  and  in  erecting  the  steam- 
engine,  and  in  other  works  of  the  colliery,  he  has  expended  about  £30,000,  for  which 
expenditure  there  can  be  no  adequate  return,  unless  by  the  profits  from  an  export 
trade.  There  is  a  highway  leading  from  Hauxley  to  Amble,  which  is  crossed  by  the 
railway  between  Clark's  South  Moor  and  (Jlark's  North  Moor,  and  after  the  railway 
passes  out  of  the  plaintiffs  closes,  but  before  it  reaches  the  staith,  it  crosses  another 
highway  :  but  the  expense  of  conveying  coals  to  the  place  of  shipment  along  either 
of  these  highways  would  be  such  as  to  preclude  the  defendant  fi'om  exporting  with- 
out lo.ss.  The  place  of  shipment  on  the  river  ('oquet  is  well  chosen,  and  the  railway 
connecting  it  with  the  pit  has  been  judiciously  designed  and  constructed  ;  no  unneces- 
sary ground  has  been  taken,  nor  injury  been  done,  either  in  making  the  lailway  or 
erecting  the  engine,  and  forming  [180]  the  pond  and  other  works  connected  with  the 
colliery,  and   the  defendant  has  been  always  ready  to  make   compensation   to  the 
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plnintili'  for  the  dumages  occasioned  bj'  the  acts  com])lained  of.  Railways,  such  as  the 
defendant  has  laid  down,  are  now  in  universal  use  through  the  counties  of  Northum- 
berland and  1  lurham,  in  the  case  of  collieries.  Since  the  completion  of  the  railway, 
and  before  this  action  was  commenced,  coals  have  been  carried  along  it  to  a  great 
extent,  from  the  pit  in  Clark's  South  Moor  to  the  place  of  shipment  in  Amble.  These 
coals  have  been  exclusively  the  produce  of  the  seams  in  Haiixley,  but  have  passed 
by  the  railway,  as  well  over  the  plaintitFs  close  in  Amble,  called  Cuddy's  Close,  as 
over  his  Hauxley  closes,  and  large  quantities  of  stone  and  wood  for  the  purpose  of  the 
colliery  have  also  been  carried  along  it  across  the  same  closes. 

The  deeds,  of  which  the  following  abstract  is  set  forth,  are  to  form  part  of  the 
case.     [The  case  then  set  forth  an  abstract  of  the  following  deeds  :] 

8th  March,  1629. — Indentuie  between  Edward  Ditchfield  and  others,  of  the  one 
part,  and  Sir  William  Hewytt  and  Thomas  Hewytt,  Esq.,  (his  son  and  heir  apparent) 
of  the  other  part,  being  a  conveyance,  by  appointment  of  the  corporation  of  London, 
of  the  town  of  Amble,  with  its  appurtenances,  in  the  county  of  Noithumberland, 
together  with  (inter  alia)  all  those  mines  of  coal  there,  with  the  appurtenances  ;  and 
also  of  the  town  of  Hauxley  with  its  appurtenances,  &c.,  &e.  :  haliendum  to  Sir  W. 
Hewytt  and  Thomas  Hewytt,  and  the  heirs  and  assigns  of  Sir  William  Hewytt  for 
ever,  to  be  held  of  the  crown,  as  of  the  manor  of  Earl  Greenwich,  by  fealty,  in  free 
and  common  socage. 

23rd  November,  1630. — Bargain  and  safe  enrolled,  between  Sir  William  Hewytt 
and  1  homas  Hewytt,  of  the  one  part,  and  Henry  Lawson  and  Henry  Horsley  of  the 
other  pal  t  (the  indenture  referred  to  in  the  third  plea) ;  [181]  being  a  conveyance  to 
Lawsun  and  Horsley,  of  lands  and  tenements  in  Amble,  parcel  of  the  premises  com- 
prised in  the  foregoing  deed;  "excepting  always  and  reserved  out  of  this  present 
grant,  all  mines  of  coals  within  the  fields  and  territories  of  Amble  aforesaid,  together 
with  sufficient  wayleave  and  stayleave  to  and  from  the  said  mines,  with  liberty  of 
sinking  and  digging  pit  and  pits:" — habendum  to  Lawson  and  Horsley,  their  heirs 
and  a.ssigns,  in  fee  farm,  to  hold  of  the  Crown  as  before  mentioned,  at  certain  rents 
therein  stated.  This  deed  also  conUiined  a  covenant  from  Sir  William  Hewytt,  that 
he,  his  heirs,  and  assigns,  should  give  and  yield  to  Lawson  and  Horsley,  their  heirs 
and  assigns,  such  accustomed  recompense  for  digging  and  breaking  the  ground  within 
the  fields  and  territories  of  Amble  aforesaid,  in  which  any  pit  or  pits  for  getting  of 
coal  should  thereafter  happen  to  be  sunk  and  wrought,  as  formerly  had  been  usually 
given  and  allowed  there  in  like  cases. 

Same  date. — Bargain  and  sale  enrolled,  between  Sir  ^^^  Hewytt  and  Thomas 
Hewytt  of  the  one  part,  and  Kichard  Biown  and  Thomas  Palfrey  of  the  other  part, 
(the  indenture  referred  to  in  the  fourth  plea),  being  a  conveyance  to  Brown  and 
Palfrey  of  lands  and  tenements  in  Hauxley,  parcel  of  the  premises  comprised  in  the 
deed  of  the  8th  of  March,  1629,  in  the  same  terms,  and  containing  the  same  reserva- 
tion and  covenant,  as  the  conveyance  to  Lawson  and  Horsley. 

1st  April,  178.y. — Lease  from  Lord  Montague  and  Sir  Herbert  Mackworth,  lords 
of  the  manor  of  Amble,  to  John  Widdington,  (through  whom  the  plaintitl'  claims  the 
closes  in  the  declaration  mentioned),  Edward  Cook,  and  William  Smith,  of  all  the 
coal  mines  and  seams  of  coal  belonging  to  the  lessors,  lying  within  and  under  the  lands 
belonging  to  the  lessees  and  other  persons  named,  within  the  townships  of  Amble  and 
Hauxley,  in  the  parish  of  Wirkworlh  and  manor  of  Amble,  for  nine  years  from  the 
[182]  1st  of  May,  1785,  at  an  annual  rent  of  2H.  5s.,  on  condition  that  they  should 
not  tiy  for,  dig,  sink,  win,  or  work  the  said  mines  or  seams  of  coal,  or  in  anv  manner 
impair  or  diminish  the  same  :  there  was  also  a  covenant  by  the  lessees  to  the  same 
etTect. 

The  rent  reserved  by  the  said  last-mentioned  lease  wivs  regularly  paid. 

The  defendant  did  all  the  acts  above  alleged  to  be  done  by  him,  claiming  to  do 
them  under  and  by  virtue  of  an  agreement  between  Lady  Ncwburgh  ami  the  defendant, 
and  Mr.  Thomas  Brown,  by  which  Lady  Newburgh  agreed  to  grant  to  the  defendant 
and  Brown  a  lease  for  a  term  of  years  of  the  coal-mines  and  seams  of  coal  in  Amble 
and  Hauxley,  with  the  right  to  dig  pits,  and  wayleave  and  stayleave,  and  all  other 
rights  incident  and  appurtenant  thereto. 

The  term  stayleave,  according  to  the  custom  and  understanding  of  miners  and 
other  persons  conversant  with  coalmines,  means  a  right  in  the  coal-owner  of  having  a 
station,  where  he  may  deposit  his  coals  for  the  purpose  of  dispensing  them  to  the 
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purchaser.  This  place  of  deposit  and  vend  is  either  at  the  pit-mouth,  or,  when 
detached,  it  is,  in  the  case  of  land  sale  collieries,  at  some  station  by  a  highway,  and, 
in  the  case  of  sea  sale  collieries,  at  a  staith,  trunk,  or  spout  in  some  navigable  water. 
Waj'leave  is  the  privilege  of  crossing  land  for  the  supply  of  coals  to  the  purchaser. 
This  privilege  is  generally  the  subject  of  detailed  contracts,  specifying  the  particular 
direction  and  extent  of  the  wayleave,  and  there  is  no  usage  or  understanding  amongst 
persons  conversant  with  coal-mines,  by  which  to  interpret  the  extent  of  the  privilege, 
when  confeired  in  the  general  terms  used  in  the  deeds  above  set  forth.  The  nai-rowest 
enjoyment  of  a  wayleave  is  where  the  sale  is  at  the  pit's  mouth,  and  the  purchasers 
cross  to  the  pit  with  their  carts  from  the  highwaj'.  Where  the  sale  is  at  a  detached 
station,  the  grantee  of  a  wayleave  generally  [183]  sends  coal  to  the  station  by  means 
of  a  railway  ;  in  the  case  of  sea  sale  collieries  this  is  universally  the  mode  of  transit, 
and  the  railwaj'  is  laid  down  in  the  most  direct  and  commodious  course  from  the  pit 
to  the  place  of  shipment,  for  which  the  coal-owner  can  obtain  leave  from  the  land- 
owners, without  regard  to  the  intervention  of  highways. 

Coals  have  formerly  been  wrought  for  land  sale  in  Amble  and  Hauxley,  and  for 
the  supply  of  saltpans  established  there,  and  there  are  old  shafts  within  those  town- 
ships ;  but  there  was  never  any  railway  connected  with  these  workings,  neither  had 
any  steam-engine  been  erected  in  these  townships  for  colliery  purposes,  before  that  of 
the  defendant.  Railways  were  not  in  use  in  1630;  but  unless  there  was  a  steam- 
engine  to  drain  the  pit  and  raise  the  coal'  and  a  railway  and  staith  to  ship  the  coals 
by  the  lower  seams,  the  defendant's  coal-field  could  not  be  worked  without  loss,  as 
has  been  before  stated. 

The  plaintiff  contends,  that,  on  the  above  facts,  he  is  entitled  to  a  verdict  upon 
the  several  issues  raised  in  the  cause.  If  the  Court  should  be  of  that  opinion,  the 
verdict  is  to  be  entered  accordingly,  otherwise  to  be  entered  as  the  Court  may  direct. 
The  defendant,  under  the  above  circumstances,  contends,  that  he  is  justified  by  the 
exception  or  reservation  in  the  before-mentioned  indentures,  or  some  of  them,  in 
making  the  railway  over  the  several  closes,  and  in  doing  the  other  acts  in  working  the 
coals  in  Clark's  South  Moor.  The  plaintiff'  contends,  that  the  reservations  or  excep- 
tions in  these  deeds  give  sufficient  wayleave  to  the  nearest  highway,  in  the  direction 
the  coals  are  to  be  taken  fiom  the  pit,  for  the  conveyance  of  the  coals,  and  no  further ; 
and  that  the  defendant  had  no  right  to  make  this  railway  or  any  road  over  the  high- 
way above  mentioned,  through  the  lands  of  the  plaintiff"  and  the  other  persons  ;  and 
that  the  defendant  had  no  right  under  the  deeds,  to  carry  the  coals  raised  in  Hauxley 
over  Cuddy's  [184]  close  in  Amble,  or  to  make  a  railroad  over  that  close  for  such  a 
purpose.  Moreover,  the  plaintiff  contends,  that  the  defendant  had  no  right  to  make 
embankments,  or  cuts,  or  sever  the  fields  as  stated,  or  to  lay  a  permanent  railway  as 
done  by  the  defendant ;  and  that  the  defendant  had  no  right  to  erect  a  steam-engine 
and  engine-house,  or  make  the  pond,  or  the  other  erections  in  question. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendant,  to  any  and 
what  extent,  has,  under  the  circumstances  above  mentioned,  exceeded  his  power  and 
liberty  :  and  the  damages,  if  any,  are  to  be  assessed  by  the  arbitrator  according  to  the 
opinion  of  the  Court,  and  the  verdict  and  judgment  are  to  be  entered  up  in  pursuance 
thereof. 

The  case  was  argued  in  this  term  by 

W.  H.  Watson  for  the  plaintiff.  The  main  question  in  this  case  is,  whether,  under 
an  ordinary  reservation  of  "  a  wayleave  and  stayleave  "  for  the  carriage  of  coal  from 
a  mine,  a  right  to  cut  and  lay  down  a  railway  is  included  ;  that  being  a  species  of  way 
which  was  not  in  use  at  the  period  of  the  reservation.  The  recent  case  of  Doe  d.  JTawn 
v.  Horn  (.3  M.  &  W.  340  ;  5  M.  &  W.  564)  is  an  authority  to  shew  that  the  making 
of  a  railway  across  land  is  an  absolute  ouster  of  the  occupier  of  the  land.  So,  where 
under  a  lease  of  wayleave  for  the  purpose  of  carrying  coals,  with  the  liberty  of  laying 
waggon-ways  over  certain  lands,  tlie  lessee  made  waggon-wa3-s  and  inclosed  them,  so 
as  to  exclude  all  other  persons,  it  was  held,  that  he  was  ratable  to  the  poor  for  the 
ground  so  inclosed,  as  having  the  exclusive  occupation  of  it.  Re.r  v.  Bell  (7  T.  li.  598). 
Here  there  is  an  absolute  ouster  of  the  plaintiff  from  his  rights  over  the  surface, 
instead  of  the  mere  u.ser  of  an  easement,  consistently  with  his  enjoyment  of  the 
surface.  In  Vin.  Abr ,  Chimin  Private  (I).),  2,  it  is  said — "If  [185]  a  way  which  a 
man  has  becomes  not  passable,  or  becomes  very  bad  by  the  owner  of  the  land  tearing 
it  up  with  his  carts,  aud  so  the  same  be  filled  with  water,  yet  he  which  has  the  way 
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cauiiot  dig  the  ground  to  let  out  the  water,  for  he  has  no  interest  in  the  soil :  "  citing 
Dike  ami  Duii.<hn'g  ca.'c  (Godb.  oJ,  pi.  6-0).  Lord  Darcy  v.  Adwith  (Hob.  234)  was 
an  action  by  the  assignee  of  the  reversion  against  a  lessee  for  years,  under  a  lease 
containing,  among  the  general  words,  "  boseis,  boscoruni  venditionibus,  maguis 
arboribu.?,  miueris  carboniun,"  &c.,  for  waste  in  felling  oaks.  The  defendants  pleaded 
that  they  felled  those  trees  for  the  making  of  certain  utensils  in  and  about  certain 
coal  mines,  parcel  of  the  demise,  and  without  which  they  could  not  dig  and  get  the 
coals  out  of  the  pits,  and  that  they  bestowed  the  said  trees  accordingly  ;  and  upon 
demurrer,  the  Court  held,  "  that  the  lessor  did  not,  by  implication  of  law,  b}'  leasing 
the  coal  mines,  give  power  to  fell  the  trees  for  the  use  of  the  mines,  and  that  the  rule 
of  law,  that  the  grant  of  a  thing  carried  all  things  without  which  the  thing  granted 
could  not  be  bad,  was  to  be  understood  of  things  incident  and  directly  necessary." 
Pit  V.  Lndt/  Claverinlh  (I  Barnard,  318)  was  a  case  more  nearly  applicable  in  its 
circumstances  to  the  present.  There,  on  the  sale  of  a  manor,  the  vendor,  one  Wray, 
reserved  to  himself  and  his  heirs  a  convenient  wayleave,  such  as  he  and  his  heirs 
should  think  proper,  for  the  carriage  of  coals  through  a  waste  within  the  manor,  from 
certain  coal  works  of  his  to  the  river  Tyne.  An  invention  h;id  been  discovered  about 
twenty  years  before,  which  at  the  time  of  the  sile  had  come  into  frequent  use  in  the 
north,  of  making  waggon-ways  for  the  more  easy  carriage  of  coals,  which  was  done 
"  by  levelling  ground  from  one  place  to  another,  and  then  laying  plank.s  into  it,  for 
making  a  more  easy  and  short  conveyance  of  them."  The  defendant,  the  lessee  of 
some  coal  works  under  [186]  the  heirs  of  Wray,  by  virtue  of  the  power  in  the  leserva- 
tion,  made  a  waggon-way  for  her  coals,  upon  which  the  plaintiff  filed  a  bill  against 
her.  The  Lord  Chancellor  made  a  decretal  order  referring  it  to  the  Barons  of  the 
Exchequer  for  their  opinion,  whether  a  waggon-way  was  within  the  reservation  of 
a  way-leave  ;  and  they  ultimately  gave  their  opinions  that  a  waggon-way  was  not 
reserved.  Sdby  v.  Adair  (A.  D.  1818,  not  reported)  was  a  decision  directly  in  favour 
of  the  plaintiff.  In  that  Cii.se  the  Vice-Chancellor  held  that  a  railway  was  not  com- 
prehended within  the  reservation  of  a  wayleave,  in  a  grant  of  the  date  of  1630. 
SenliOiiJie  v.  Chrldiun  (1  T.  K.  560),  which  may  be  referred  to  on  the  other  side,  is 
inapplicable  to  this  case.  There  the  piirty  had  granted  to  him  "a  free  and, convenient 
way,  for  carts,  waggons,  wains,  and  other  carriages,"  over  a  slip  of  land  therein 
mentioned,  with  full  and  free  license  to  make  and  lay  causeways,  when  and  so  often 
as  there  should  be  occjision,  for  the  purpose  of  carrying  (among  other  materials)  coals  ; 
and  it  was  held,  that,  under  these  words,  he  had  a  right  to  lay  a  "  framed  waggon- 
wa}'."  Ashhurst,  J.,  there  says :  "  Under  the  original  grant,  he  has  a  right  to  make 
a  framed  waggon-way,  which  is  necessary  for  the  purpose  of  carrying  his  coals ;  it 
being  in  the  contemplation  of  the  parties  at  the  time  of  making  this  grant."  Gvrrard 
V.  Cooke  (2  N.  11.  109)  proceeded  upon  the  same  principle,  that  the  grantee  was  entitled 
to  all  privileges  neces-sarj'  to  give  such  a  road,  as  it  was  the  intention  of  the  parties 
that  he  should  have.  That  principle  is  clearly  inapplicable  to  the  present  ca.se.  A 
way  of  a  description  not  known  at  the  time  of  the  grant  could  not  possibly  be  in  the 
contemplation  of  the  parties  to  it.  The  clause  for  compensation  makes  it  dependent 
upon  the  custom.iry  payments  before  made  ;  but  none  had  been  before  made  in  respect 
of  a  railway  ;  how  then  can  the  clause  now  be  made  to  apply  [187]  to  such  a  case? 
[Lord  Abinger,  G.  B.  I  do  not  see  why,  if  the  party  has  the  right  of  way,  he  cannot 
lay  down  iron  rails  upon  it.]  He  thereby  precludes  the  owner  of  the  land  altogether 
from  using  the  way,  e.xcept  with  carriages  of  a  peculiar  construction  ;  and  the  injury 
to  the  land  is  greater  and  more  permanent  Further,  it  could  not,  at  the  time  of  this 
grant,  have  been  expected  that  the  grantor  should  afterwards  purchase  other  land 
for  the  purpose  of  carrying  away  the  coal.  In  Com.  Dig.  Chemin  (1).  ^),  it  is  said: 
— "If  a  feoffor  grants  a  way  from  1).  to  Blackacre,  and  the  feoffee  afterwards  purchases 
lands  adjoining  to  Blackacre,  he  cainiot  justify  the  using  the  way  to  those  lands." 
IIowclI  v.  Kinr/  (1  Mod.  190).  Harrit:  v.  Ilyding  (5  M.  I't  W.  60),  is  an  authority  to 
shew  that,  under  a  reservation  of  coal  and  other  mines,  with  libertj'  of  ingress,  itc, 
to  get  the  mines,  all  that  the  party  has  by  law  is  a  reasonable  mode  of  getting  the 
mines,  not  injuring  thereby  the  rights  of  the  owners  of  the  surface.  The  defendants 
here,  therefore,  had  no  right  to  erect  steam-engines  and  machinery,  to  make  cuttings 
and  embankments,  and  to  exclude  the  owner  of  the  soil  from  the  ordinary'  occupation 
of  it,  in  the  exercise  of  a  way,  which  is  a  mere  easement  over  the  surface.  But  this 
railway  is  clearly  an  excess  of  the  powers  given  b}'  the  reservation,  because,  at  all 
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events,  the  defendant  is  only  entitled  to  cany  it  to  the  nearest  highway,  from  whence 
he  has  the  means  of  transporting  the  coals  otherwise. 

Addison,  contra.  First,  a  right  to  make  railways  for  the  carriage  of  the  coals  is 
given  by  this  reservation,  without  reference  to  the  intervention  of  highways.  Secondly, 
the  defendants  had  a  right  to  carry  the  coals  got  in  Hauxley  over  Amble,  and  vice 
versa.  The  defendant  is  therefore  entitled  to  a  verdict  on  the  issue  joined  on  the 
third  plea,  and  on  the  new  assignment  the  plaintiff  is  entitled  only  to  nominal 
damages. 

[188]  It  is  said  that  the  placing  of  the  rails  upon  the  way  in  question  was  an 
eviction  of  the  plaintiff;  and  the  case  of  Rex  v.  Bell  is  cited  to  shew  that  a  railway 
is  ratable,  as  being  in  the  exclusive  occupation  of  the  proprietors.  But  it  might  as 
well  be  said  the  placing  of  pipes  under  the  soil  by  a  water  company — which  also  are 
ratable  —  would  be  an  eviction  of  the  land-owner.  Doe  d.  IVwrnn  v.  Horn  does  not 
apply  :  the  declaration  here  sa^'s  nothing  about  any  expulsion  or  eviction  of  the 
plaintiff.  The  authority  cited  from  Vin.  Abr.  applies  to  the  digging  of  trenches  to 
let  off'  water,  which,  unless  done  in  exercise  of  a  right  to  repair,  (which  is  clearly 
incident  to  a  right  of  way),  would  not  be  within  the  grant ;  and  it  does  not  appear 
from  the  case  that  it  was  necessary  to  dig  trenches  in  order  to  repair  the  way.  In 
Fit  V.  Lady  Claverinth,  the  Court  could  only  look  to  the  terms  of  the  reservation  itself, 
in  which  there  was  no  mention  of  waggon-ways  ;  and  it  does  not  vfery  distinctly  appear 
what  were  the  terms  of  the  deed,  or  the  grounds  of  the  judgment.  As  far,  however, 
as  it  is  relied  upon  for  the  plaintiff,  it  is  inconsistent  with  Henhouae  v.  C'hrhtiun.  The 
case  of  iSclli/  v.  Adair,  when  carefully  examined,  is  rather  an  authority  to  shew,  that, 
under  the  grant  of  a  wayleave,  a  waggon-way  might  be  made.  [He  then  entered 
into  an  elaborate  examination  of  the  pleadings  and  proceedings  in  that  case,  in  order 
to  establish  this.] 

The  question  in  this  case  is,  in  truth,  nothing  but  a  question  of  construction, 
arising  on  the  face  of  these  deeds — viz.,  what  appears  from  them  to  have  been  the 
intention  of  the  parties  when  this  reservation  was  made.  The  Court,  in  deciding  that 
question,  will  look  to  all  the  surrounding  circumstances,  and  construe  them  secundum 
subjectam.materiam.  Now  the  reservation  here  is,  first,  of  very  extensive  mines; 
secondly,  of  a  wayleave  and  stayleave,  sufficient  for  all  the  purposes  of  the  enjoyment 
of  those  mines.  Whatever  is  necessary  for  the  fair  and  reasonable  enjoyment  of  the 
thing  excepted,  is  reserved  as  [189]  incident  to  the  exception.  Such  is  the  general 
principle  laid  down  in  Sheppard's  Touchstone  (p.  89) : — "When  any  thing  is  granted, 
all  the  means  to  effect  it,  and  all  the  fruits  and  effects  of  it,  are  granted  also,  and 
shall  pass  inclusive  together  with  the  thing,  by  the  grant  of  the  thing  itself,  without 
the  words  cum  pertiueutiis,  or  any  such  like  words.  Cuicunque  aliquid  conceditur, 
conceditur  etiam  et  id  sine  quo  res  ipsa  non  esse  potuit."  [Parke,  B.  Under  that  rule 
things  necessary  only  are  granted  :  the  case  is  not  so  strong  in  your  favour  as  where 
the  word  sufficient  or  convenient  is  used.]  The  same  principle  is  propounded  in 
1  Saund.  32i!  b.,  and  2  Rol.  Abr.  N.,  pi.  1,  2,  3.  There  are  many  cases  illustrative  of 
this  general  principle.  Thus,  in  Robtrts  v.  Karr  (1  Taunt.  495),  where  A.  granted  to 
B.  land  of  unequal  width,  described  as  abutting  on  a  road  on  his  own  soil,  which  in 
the  broadest  part  of  it  did  abut  on  that  road,  but  in  the  narrowest  part  was  separated 
from  it  by  a  narrow  strip  of  the  grantor's  land — it  was  held,  that  the  grantor  and 
those  claiming  under  him  were  concluded  from  preventing  the  grantee  from  coming 
out  into  the  road  over  this  strip  of  land  :  that  aftei-  the  description  given  by  him  in 
the  deed,  he  could  not  be  allowed  to  say  that  the  land  on  which  it  abutted  was  not 
the  road.  In  Morris  v.  Edginglon  (3  Taunt.  24),  a  lessee  demised  a  messuage,  con- 
sisting of  two  parts,  separated  by  an  intervening  reserved  gateway  and  yard,  subjected 
only  to  a  specific  right  of  way  for  the  lessee  to  a  third  building,  for  a  specific  purpose 
only.  Ihe  reservation,  strictly  interpreted,  would  have  precluded  the  lessee  from  all 
access  to  the  one  part,  which  was  accessible  only  by  crossing  the  j-ard  in  one  of  two 
directions,  the  one  by  entering  it  from  the  back  part  of  the  residue  of  the  demised 
premises,  the  other  and  more  convenient  way  by  entering  it  from  the  public  street, 
through  the  reserved  gateway.  It  was  held,  that  the  lessee  was  entitled  to  the  [190] 
latter  way,  through  the  gateway  and  across  the  yard.  Mansfield,  C.  J.,  there  says  : — 
"  It  would  not  be  a  great  stretch  to  call  that  a  necessary  way,  without  which  the 
most  convenient  and  reasonable  mode  of  enjoying  the  premises  could  not  be  had." 
JdodyiOii  V.  Field  (7  East,  613)  is  a  very  strong  case  to  illustrate  the  principle  before 
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Btated.  There,  A.  and  B.  being  severally  seised  of  parcels  of  woody  grouml,  and  B. 
having  other  lands  adjoining  to  his  woody  ground,  and  intending  to  make  a  colliery 
under  his  ground,  A.  granted  to  B.,  his  heirs  and  assigns,  liberty  for  him  and  them  to 
carry  up  a  sough  or  drain  through  A.'s  woody  ground  into  B.'s  woody  ground,  and  to 
make  two  little  sough  pits  in  A.'s  woody  ground  for  the  more  easy  and  safe  cariying 
up  the  tail  of  the  sough,  one  of  which  was  to  be  covered  in  forthwith,  and  the  other 
way  to  be  kept  open  for  examining  the  sough,  so  long  as  was  necessary  for  that 
purpose,  and  no  longer.  It  was  held,  that,  by  this  grant,  the  liberty  of  making  sough 
pits  at  any  time  afterwards,  while  the  object  of  the  grant  remained,  being  necessary 
for  the  purpose  of  repairing  the  sough,  passed  as  incident  thereto.  In  Gerrard  v.  Cooke 
(2  N.  R.  109),  A.  granted  to  B.,  his  heirs  and  assigns,  occupiers  of  certain  houses 
abutting  on  a  piece  of  land  about  eleven  feet  wide,  which  divided  those  houses  from 
another  house  belonging  to  A.,  the  right  of  using  the  said  piece  of  land  as  a  foot  or 
carriage  waj',  together  with  "all  other  liberties,  powers,  and  authorities,  incident  or 
appurtenant,  needful  or  necessary,  to  the  use,  occupation,  or  enjoyment  of  the  said 
road,  way,  or  passage.'  It  was  held,  that,  under  these  words,  B.  had  a  right  to  put 
down  a  flagstone  upon  this  piece  of  land,  in  front  of  a  door  opened  by  him  out  of  his 
home  into  it.  [Alderson,  B.  Suppose  the  way  granted  were  across  a  ploughed  field, 
would  the  grantee  in  .such  case  have  a  right  to  lay  down  a  flagstone?]  Yes,  if  it  were 
necessary  for  the  con-[191]-venient  maintenance  of  the  road  in  such  a  state  as  that  he 
might  go  over  it.  It  was  found  in  that  case  that  the  road  might  be  used  without  the 
flagstone,  though  not  so  conveniently.  In  Ahson  v.  Fenton  (I  B.  &  C.  195),  where,  in 
a  private  act  of  parliament,  for  inclosing  the  waste  lands  of  a  manor,  there  was  a 
reservation  to  the  lord  and  his  assigns  of  all  mines,  &c.,  "  together  with  all  convenient 
and  necessary  ways,  &c.,  then  already  made  or  thereafter  to  be  made,  and  liberty  of 
laying  waggon-ways,  &c.,  at  his  and  their  free  will  and  pleasure,  and  to  do  all  such 
other  works,  acts,  and  things  as  might  be  necessary  or  convenient  for  the  full  and 
complete  enjoyment  thereof,  in  as  full,  ample,  and  beneficial  a  manner,  as  if  that  act 
had  not  been  made  :  "  it  was  held,  in  an  action  of  trespass  against  the  assignee  of  the 
lord,  for  laying  a  waggon-way  over  one  of  the  allotments  in  an  improper  direction 
and  manner,  that  the  question  to  be  decided  by  the  jury  was,  whether  the  waggon- 
way  had  been  laid  in  such  a  direction  as  a  person  of  reasonable  skill  would  have 
selected,  and  whether  the  mode  adopted  was  such  as  a  prudent  person  would  have 
adopted  if  he  had  been  making  the  road  over  his  own  land.  That  case  shews,  that 
whatever  be  the  right  reserved,  the  party  is  authorized  to  exercise  it  in  the  most 
reasonable  and  convenient  manner.  In  the  present  case,  if  the  defendant  is  to  be 
confined  to  a  way  to  these  highways,  leading  only  from  one  vill  to  another,  the 
reservation  will  become  futile.  The  c;ise  of  The  Earl  of  Cardiijan  v.  Armilaffe  (2  B.  &  C. 
197;  3  D.  &  K.  41-1)  is  an  additional  authority  to  the  same  effect.  In  SenlMuse  v. 
Christiun  (1  T.  R.  560),  Ashhurst,  J.,  states  the  question  to  be,  whether,  under  the 
geneial  grant  for  the  purpose  of  carrying  coals,  the  party  "  has  not  a  right  to  make 
any  such  way  as  is  necessary  for  the  carrying  of  that  commodity  ?  There  are  no 
great  collieries  in  the  northern  part  of  the  kingdom,  where  they  have  not  those 
framed  waggon-ways  ;  and  the  case  itself  expressly  states,  that  the  defendant  cannot 
[192]  so  commodiously  enjoy  this  way  in  any  other  manner.  Therefore,  under  the 
original  grant,  he  has  a  right  to  make  a  framed  waggon-way,  which  is  necessary  for 
the  purpose  of  carrying  his  coals."  Vet  it  appeared  that  this  kind  of  waggon-way 
had  been  introduced  into  use  since  the  date  of  the  grant  in  that  case  (1722). 

But  further,  there  is  in  these  deeds  a  compensation  clause,  which  may  well  apply 
to  the  making  of  the  roads  in  question  ;  and  the  case  states  that  the  defendant  has 
offered  to  make  full  compensation.  The  covenant  by  Hewytt  is,  "that  he,  his  heirs 
and  assigns,  shall  give  and  yield  to  [the  grantees],  their  heirs  and  assigns,  such 
accustomed  recompense  for  digging  and  breaking  the  ground  in  the  fields  and 
territories  aforesaid,  in  which  any  pit  or  pits  for  getting  of  coal  should  thereafter 
happen  to  be  sunk  and  wrought,  as  formerly  had  been  usually  given  and  allowed  in 
like  cases."  This  may  well  apply  to  all  injury  done  by  digging  for  any  jjurpose 
connected  with  the  getting  or  conveyance  of  the  coal,  in  any  part  of  the  land  where 
there  arc  pits.  It  is  necessary  to  dig  in  order  to  make  ways,  and  the  owner  of  llio  land 
would  surely  be  entitled  to  compensation  for  the  damage  so  done.  The  true  con- 
struction is,  to  give  compensation  for  digging  or  breaking  the  ground,  not  only  for 
the  purpose  of  opening  pits,  but  for  every  thing  incidental  to  the  use  of  them. 
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Then  the  defendant  is  entitled  to  a  verdict  on  the  third  plea.  The  case  indeed 
finds,  that  no  coals  have  been  actually  got  by  the  defendant  in  Amble  ;  but  the  road 
might  nevertheless  be  made  for  the  purpose  of  carying  away  coal  got  in  Amble. 
Then  as  to  the  new  assignment  to  the  fourth  plea ;  it  states  only  that  the  trespasses 
were  committed  "  on  other  and  different  occasions,  and  to  a  greater  extent  than  was 
necessary,  and  for  other  and  different  purposes,  and  on  other  parts  of  the  close  "  than 
those  mentioned  in  the  plea.  The  plaintiff  thereby  disputes  only  that  the  railway  is 
properly  made,  and  does  not  raise  the  [193]  question  whether  any  railway  could  be 
made.  The  plaintiff,  therefore,  is  at  all  events  entitled,  on  this  issue,  only  to  nominal 
damages,  it  not  being  suggested  that  any  real  damage  or  injury  has  been  sustained 
by  any  improper  mode  of  making  or  any  improper  direction  of,  the  railway. 

Watson,  in  reply.  First,  as  to  the  question  on  the  new  assignment.  The  plaintiff 
is  entitled  to  recover,  on  that  issue,  damages  in  respect  of  all  the  acts  done  by  the 
defendant  beyond  what  he  had  a  I'ight  to  do  by  virtue  of  the  reservation  in  the  grant. 
The  new  assignment  necessarily  admits  the  right  to  make  ways  for  carrying  the  coals, 
but  alleges  that  the  defendant  has  gone  to  a  greater  extent  than  was  necessary  for 
the  exercise  of  the  right  reserved.  It  is  altogether  excess  ;  which  could  not  have  been 
shewn  on  a  traverse  of  the  right  alleged  in  the  plea. 

The  plaintiff  is  equally  entitled  to  judgment  on  the  third  plea.  One  purpose  only 
is  alleged  in  it  for  the  making  of  the  railway — viz.,  to  carry  away  coals  got  in  Amble. 
The  defendant  had  no  right,  therefore,  to  lay  down  a  way  because  he  may  hereafter 
get  them  ;  and  there  is  nothing  in  the  case  from  which  to  infer  any  present  intention 
in  the  defendant  to  get  the  coals  in  Amble.  Nor  has  he  an}'  right  to  carry  coals  got 
in  Amble  through  Hatixley.  The  reservation  is  of  the  mines  of  coal  within  the 
territories  of  Amble  thereby  granted,  with  a  way  to  and  from  those  mines — i.e.  through 
the  territories  of  Amble.  That  deed  contains  no  mention  whatever  of  Hauxley ;  and 
the  case  finds  that  there  are  mines  of  coal  in  each  manor. 

It  is  not  necessary  to  dispute  the  inferences  which  have  been  drawn  from  the  eases 
cited  on  the  other  side ;  but  they  have  no  application  to  the  present.  The  question 
here  is,  has  a  party,  under  a  reservation  made  in  16.30,  a  right  to  lav  down  a  railway — 
a  modern  discovery,  and  whereby  the  land  is  actually  severed,  and  the  owner  excluded '? 
Could  the  defendant,  under  this  reseivation,  [194]  claim  a  right  to  make  a  canal,  or 
a  tunnel  ?  The  term  "  wayleave  "  is  used  to  express  a  right  of  way  over  the  surface, 
which  shall  leave  the  owner  the  full  enjoyment  of  the  soil,  subject  only  to  that  ease- 
ment. He  has  a  right  to  obtain  the  produce  of  the  land  from  the  way  itself.  But 
here  he  is  wholly  excluded — ousted,  according  to  the  decision  in  Doe  <l.  JFami  v.  Horn, 
his  fields  severed  into  portions,  and  the  communication  between  them  taken  away. 
With  regard  to  the  compensation  clause,  that  clearly  does  not  apply  to  the  making 
of  a  way,  but  only  to  the  digging  and  breaking  the  ground  for  the  purpose  of  making 
pits,  and  in  which  the  pits  are  made  :  there  is  no  reference  whatever  in  the  covenant 
to  the  wayleave,  although  it  had  previously  been  expressly  reserved.  Besides,  the 
clause  refers  to  an  "  accustomed  recompense  ;  "  and  at  that  time  it  was  not  necessary, 
nor  had  ever  been  customary,  to  cut  the  ground  in  order  to  make  a  way  ;  there  were 
then  none  but  land  sale  collieries,  and  all  the  old  workings  are  close  to  the  highway. 
In  the  case  of  Morris  v.  Edgingtoii,  the  lease  was  construed  with  reference  to  the 
particular  words  eraploj'ed  in  it,  and  to  the  state  of  things  at  the  time  it  was  made. 
Here,  it  is  clear  that  at  the  time  of  the  deed  the  parties  never  contemplated  a  railway. 
In  Hodgson  v.  Field,  the  sough  pits  were  absolutely  necessary  for  the  enjoyment  of 
the  right  granted.  Gerrard  v.  Cooke  is  subject  to  the  same  observation.  In  Ahson  v. 
Fenton,  the  words  in  which  the  reservation  was  framed  were  of  the  most  general  and 
ample  kind — it  included  "all  convenient  and  necessary  ways,  then  already  made  or 
thereafter  to  be  made,"  and  "  the  liberty  of  laying  waggon-ways,  &c.,  at  his  and  their 
free  will  aud  pleasure,  and  to  do  all  such  other  works,  &c.,  as  might  be  necessary  or 
convenient  for  the  full  and  complete  enjoyment  thereof."  That  clearly  comprehended 
ways  then  in  use,  or  afterwards  to  be  invented.  In  Senhonse  v.  Christian,  again,  the 
case  is  put  upon  the  ground,  that  it  was  in  the  contemplation  of  the  [195]  parties 
at  the  time.  But,  at  all  events,  the  right  can  only  be  to  carry  to  the  place  at  which 
the  defendant  has  an  outlet  for  the  coals— viz.,  to  the  highway. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term,  the  judgment  of  the  Court  was  delivered  by 

Pakke,  B.     In  this  case,  which  was  argued  a  few  days  ago,  the  Court  were  satisfied 
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that  the  plaintiff  was  entitled  to  recover,  but  delaj'ed  giving  their  judgment,  in  order 
to  look  more  attentively  into  the  pleadings,  and  to  ascertain  exactly  for  what  trespasses 
the  plaintifl"  was  entitled  to  compensation. 

We  entertained  no  douUt  but  that,  under  the  e-xception  of  the  deed  of  1630  of  the 
mines  of  coals  in  Amble,  with  the  reservation  of  "  sufficient  wayleave  and  stayleave, 
to  and  from  the  said  mines,  with  liberty  of  sinking  and  digging  of  pit  and  pits,"  no 
easements  were  reserved,  except  for  the  purpose  of  getting  the  coals  under  the  lands 
conveyed  ;  or  at  all  events  the  coals  within  the  territories  of  Amble  (whether  the 
easements  extended  to  the  latter,  it  is  not  necessary  to  decide).  In  like  manner,  the 
easements  reserved  by  the  deed  of  the  same  date,  in  respect  of  the  coals  in  Hauxley, 
could  be  exercised  in  respect  of  those  coals  only.  It  is  impossible  that  the  Court 
can  give  these  deeds  an  effect  greater  than  the  words  are  calculated  to  convey,  in 
consequence  of  the  contiguity  of  the  two  townships,  and  the  circumstances  that  the 
coals  in  each  were  part  of  the  same  mineral  field.  It  therefore  follows,  that  every 
trespjiss  committed  in  Amble,  for  the  purpose  of  conveying  coals  got  in  Hauxley, 
was  unjustifiable,  and  the  plaintiff  is  entitled  to  recover  for  them ;  he  is  therefore 
entitled  to  a  compensation  for  ever}'  part  of  the  railroad  in  Amble,  and  for  the 
trespasses  in  carrying  the  Hauxley  coals  along  it.  The  third  plea,  which  justifies 
these  trespasses  under  the  [196]  deed  of  1630,  on  which  issue  was  taken,  must  be 
found  for  the  plaintiff;  as  the  allegation  in  that  plea,  that  it  was  convenient  and 
necessary  to  make  a  road  or  way  in  the  closes  in  Amble,  at  the  time  when  it  was 
made,  to  convey  coals  got  in  iUnble,  was  not  proved.  The  secoml  plea,  founded  on 
a  supposed  manorial  custom,  as  also  the  special  plea  to  the  first  new  assignment,  were 
also  unsupported  by  the  evidence. 

It  remains,  therefore,  to  consider,  for  what  trespasses  in  Hauxley  the  plaintiff 
is  entitled  to  recover. 

Those  complained  of  are,  first,  the  making  a  steam-engine,  and  pond  for  supplying 
it,  and  engine-house,  and  buildings;  secondly,  the  making  a  framed  railroad  of  iron 
on  stone  pillars  or  sleepers,  from  the  pit  in  Hauxley  direct  to  the  boundary  of  Amble, 
to  communicate  thence  with  the  river  Coijuet,  with  ditches  and  wooden  rails  on  each 
side,  emliracing  a  width  of  thirty-five  feet,  and  the  construction  of  embankments,  and 
cutting  the  soil,  in  order  to  make  a  level  railroad.  Thirdly,  the  making  embankments 
and  cuttings  in  two  other  fields,  for  a  railroad,  which  was  abandoned. 

It  will  l)e  proper  to  take  the  several  heads  of  damage  in  their  order.  First,  as 
the  coals  in  all  the  seams  are  excepted,  and  a  right  to  dig  pits  for  getting  those  coals 
reserved,  all  things  that  are  "depending  on  that  right,  and  necessary  for  the  obtaining 
it,"  are  reserved  also,  acconiing  to  the  rule  in  Sheppard's  Touchstone,  100.  Conse- 
quently, the  coal  owner  had,  ;is  incident  to  the  liberty  to  dig  pits,  the  right  to  fix 
such  machinery  as  would  be  necessaiy  to  drain  the  mines,  and  draw  the  coals  from 
the  pits.  The  case  finds  that  the  steam-engine  which  was  erected,  was  necessary  for 
the  winning  and  working  the  lower  seams,  which  are  the  principal  seams  in  that  coal 
field  ;  and  therefore  the  defendant  had  a  right  to  erect  it. 

The  pond  for  the  supply  of  the  engine,  and  the  engine-house,  seem  to  have  been 
necessary  acces.saries  to  such  an  [197]  engine,  and  were  therefore  lawfully  made  ;  but 
whether  the  sheds  were,  is  not  stated  ;  and  if  there  be  a  question  as  to  them,  the 
arbitrator  may  determine  it.  It  may  not  be  improper  to  observe,  that  a  compensation 
seems  to  us  to  be  due  for  the  injury  to  the  soil  by  making  these  adjuncts  to  the  pit, 
the  steam-engine,  and  its  accessaries,  as  well  as  for  digging  the  pits  themselves,  under 
the  provision  in  the  deed  of  1630;  whether  there  is  any  due  for  the  railroad,  is 
donl)tful. 

The  second  head  of  damage  is  the  construction  of  the  railway  to  the  boundary  of 
Amble — the  inclosing  it,  and  the  cutting  the  soil. 

Upon  referring  to  the  fouith  plea,  and  the  new  jissignmcnt  upon  it,  (for  it  is  not 
traversed),  it  appears  to  us  that  it  is  not  open  to  the  plaintiff  to  contend  in  this  action, 
that  some  species  of  railroad  made  with  stone,  iron,  and  wood,  was  not  convenient, 
proper,  and  necessary',  under  the  terms  of  the  reservation  ;  nor  that  it  was  not  necessary 
to  cut  the  soil  for  the  purpose  of  making  it  level,  and  to  make  a  mound  or  eml)ank- 
meiit.  These  facts  are  all  averred  in  the  plea,  and  arc  not  traversed  ;  and  the  effect 
of  the  new  assignment  is,  not  strictly  to  admit  the  truth  of  these  facts,  but  to  withdraw 
them  entirely  fiom  consideration  as  the  subject  of  the  action,  and  to  preclude  the 
plaintiff  from  complaining  of  them :   and  the  true  grounds  of  complaint  arc  to   be 
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sought  in  the  exphmation  of  the  declaration  contained  in  the  new  assignment.  These 
are  for  trespasses  on  other  occasions,  of  which  the  special  case  supplies  no  proof — and 
for  trespassing  to  a  greater  extent  than  was  necessar}'  for  exercising  the  reserved 
rights,  and  in  parts  of  the  close  where  there  was  no  right  of  wayleave. 

This  renders  it  necessary  to  look  at  the  facts  found  in  the  case,  to  ascertain  whether 
the  railroad  was  constructed  in  a  direction,  or  in  a  manner,  unauthorized  by  the 
reservation. 

This  reservation  is  to  be  construed,  according  to  the  [198]  rule  laid  down  in 
Sheppard's  Touchstone,  100,  in  the  same  way  as  a  grant  by  the  owner  of  the  soil  of 
the  like  liberties  :  "  for  what  will  pass  by  words  in  a  grant,  will  be  excepted  by  like 
words  in  an  exception."  Now  the  reservation  is  of  the  right  to  dig  a  pit  or  pits, 
(which  pits  are  mentioned  in  the  compen.sation  clause  to  be  such  as  may  thereafter 
happen  to  be  sunk),  and  of  sufficient  wayleave  and  stayleave,  connected  with  those 
pits.  There  is  no  doubt  that  the  object  of  the  reservation  is  to  get  the  coals  beneficially 
to  the  owner  of  them,  and  therefore  it  should  seem,  that  there  passes  by  it  a  right  to 
such  a  description  of  wayleave,  and  in  such  a  direction,  as  will  be  reasonably  sufficient 
to  enable  the  coal-owner  to  get,  from  time  to  time,  all  the  .seams  of  coal  to  a  reasonable 
profit ;  and  therefore  the  owner  is  not  confined  to  such  description  of  way  as  is  in  use 
at  the  time  of  the  grant,  and  in  such  a  direction  as  is  then  convenient. 

Adopting  this  rule  of  construction,  the  question  is,  whether  the  direction  or  mode 
of  construction  of  the  railroad  were  reasonably  sufficient  for  the  purpose  of  getting 
the  3rd  seam  of  coal,  in  a  manner  beneficial  to  the  coal-owner. 

Upon  the  facts  found  in  the  case,  we  have  some  little  difficulty  in  determining 
these  questions  satisfactorily. 

It  is  found,  "that  without  a  railway  for  shipment,  the  lower  seams  could  not  be 
worked  without  loss,  as  befoie  stated  ; "  and  the  statement  before  made  is,  "  that 
£30,000  was  expended  on  the  steam-engine,  &c.,  and  that  for  that  expenditure  there 
could  be  no  adequate  return,  unless  by  the  profits  from  an  export  trade."  If  it  is 
meant  (as  proliabl}'  it  was)  that  this  sum  was  necessarily  expended,  in  order  to  work 
the  lower  seams  in  a  reasonably  beneficial  manner,  and  therefore  that  a  railway  for 
shipment  was  necessary  for  the  fair  working  of  those  seams,  we  cannot  say  that  there 
has  been  anything  improper  in  the  direction  or  mode  of  construction  of  the  railway. 
The  direction  was  [199]  proper  in  constructing  a  railway  for  shipment,  though  it  lead 
to  a  place  where  the  defendant  was  a  trespasser,  inasmuch  as  it  was  convenient  for 
the  purposes  of  the  coal-mine,  which  was  the  meaning  of  the  reservation,  and  which 
is  the  only  thing  to  be  looked  to  in  construing  it ;  and  whether  the  defendant  would 
be  liable  to  make  amends  for  wrongful  acts  in  constructing  the  railroad  in  another 
part  of  the  same  line,  does  not  appear  to  be  material,  so  long  as  the  railroad  remains 
unobstructed,  and  capable  of  being  used  in  that  place.  The  true  question  is,  whether 
the  entire  railroad  is  convenient :  when  it  is  obstructed,  (as  it  may  be  by  the  owner  of 
the  soil  in  Amble),  and  ceases  to  be  passable,  it  will  be  no  longer  convenient  for  the 
purposes  of  the  mines,  and  the  part  in  Hauxley  will  not  be  lawfully  used.  The 
direction  therefore  was  proper.  Nor,  upon  the  supposition  that  a  railway  for  shipping 
was  necessary,  can  we  say  there  was  any  excess  in  the  mode  of  construction  ;  for  the 
case  finds  that  the  railroad  has  been  judiciously  designed  and  constructed  ;  that  no 
unnecessary  ground  has  been  taken,  or  injury  been  done  in  making  it.  The  fences 
and  ditches  to  the  railway  do  not  appear  to  have  been  found  by  the  arbitrator  to  be 
necessary,  and  therefore  in  respect  of  those  the  plaintiflT  is  entitled  to  recover. 

These  observations  will  enable  the  arbitrator  to  assess  the  compensation. 

The  only  remaining  head  is,  the  damage  by  the  partial  construction  of  the  abandoned 
railroad.  The  defendant  has  by  his  conduct  shewn,  that  a  railway  in  that  direction 
was  unneces.sary,  and  the  plaintilf  is  entitled  to  recover  for  the  damage  occasioned  by  it. 

Judgment  for  the  plaintiff  accordingly. 

[200]  HiBBLEWHiTE  V.  M'MORiNE.  Exch.  of  Pleas.  1840. — The  Brighton  Railway 
Act,  1  Vict.  c.  cxix.  s.  155,  requires  the  conveyance  of  shares  to  be  by  writing, 
duly  stamped,  to  be  under  the  hands  and  seals  of  both  parties.  The  clause  after- 
wards calls  the  instrument  a  "deed  or  conveyance,"  and  a  "deed  of  sale  or 
transfer." — Held,  that  this  conveyance  mu.st,  in  order  to  satisfy  the  statute,  be 
by  deed  ;  and  therefore  that  an  instrument  of  transfer  of  shares  executed  by  the 
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proprietor  of  such  shares,  with  the  name  of  the  purchaser  in  bhmk,  and  handed 
over  by  him  to  the  plaintiff,  by  whom,  on  the  sale  of  such  shares  to  the  defendant, 
the  defendant's  name  was  inserted  as  the  purchaser,  was  void. 

[S.  C.  2  Eailw.  Cas.  51  ;  9  L.  J.  Ex.  217  ;  4  Jur.  769.  Approved,  Socm  GMrah  v. 
H'ulker,  183.5,  11  A.  C.  20.  Referred  to,  Humhle  v.  Langston,  1841,  7  M.  &  W.  523  ; 
France  v.  Clark,  1884,26  Ch.  D.  263;  Magnus  v.  Queensland  National  Bank,  1887, 
36  Ch.  D.  33  ;  Powell  v.  London  Proiincial  Bank,  [1893]  1  Ch.  61 6  ;  [1893]  2  Ch.  565.] 

Assumpsit.  The  declaration  stated,  that  on  the  10th  of  September,  1838,  it  was 
agreed  by  and  between  the  plaintiff  and  defendant  in  manner  following :  that  is  to 
say,  that  the  defendant  had  that  day  purchased  from  the  plaintiff  fifty  shares  in  the 
Brighton  Railway  Company,  to  be  transferred  and  delivered,  and  paid  for,  on  or 
before  the  1st  day  of  March,  1839,  or  at  any  intermediate  date  that  the  defendant 
might  require  them,  by  paying  the  plaintiff  for  the  said  shares  at  par  per  share,  together 
with  all  calls  that  might  have  been  piid  on  the  same  by  the  plaintiff;  the  plaintiff 
thereby  binding  himself,  his  heirs,  executors,  and  assigns,  to  execute  to  the  defendant, 
or  his  nomi^iee  or  nominees,  a  legal  transfer  of  the  said  shares,  for  which  the  defendant 
was  to  make  payment  to  the  plaintiff  on  or  before  the  1st  day  of  March,  1839:  and 
it  was  understood  and  agreed,  that  the  defendant  should  be  entitled  to  all  new  shares 
that  might  accrue  or  be  appropriated  to  the  holder  of  the  said  fifty  shares :  it  was 
also  agreed,  if  the  payment  were  not  made  on  the  1st  day  of  March,  1839,  that  the 
plaintiff  reserved  full  power  to  resell  the  said  fifty  shares  at  the  defendant's  cost  and 
risk,  claiming  from  him  any  deficiency,  or  accounting  to  him  for  any  surplus  that 
might  arise  from  the  sale  thereof.  The  declaration  then,  after  an  averment  of  mutual 
promises,  alleged,  that  the  defendant  did  not  require  the  said  fifty  shares  to  be  trans- 
ferred and  delivered  to  him  at  any  time  before  the  said  1st  day  of  March,  1839,  and 
that  no  new  shares  had  accrued  or  been  appropriated  to  the  holder  of  the  said  fifty 
shares,  before  the  resale  thereof  thereinafter  mentioned.  It  then  averred,  that  on  the 
said  1st  day  of  March,  and  from  thence  to  the  resale  thereof  by  the  plaintiff  thereinafter 
mentioned,  he  the  plaintift"  was  ready  and  willing  to  transfer  and  deliver  the  said  fifty 
shares  to  the  defendant,  if  the  defendant  would  then  have  paid  for  the  same  ;  of  which 
the  defendant  during  all  that  [201]  time  had  notice  :  and  then,  to  wit,  on  the  said  1st 
day  of  March  in  the  year  aforesaid,  he  the  plaintiff  offered  the  defendant  to  execute 
to  the  defendant,  or  any  nominee  or  nominees  of  the  defendant,  a  legal  transfer  of 
the  said  shares,  on  payment  by  the  defendant  for  the  said  shares  according  to  the 
said  agreement,  &c. :  but  the  defendant  did  not  nor  would,  then  or  at  any  time  before 
the  said  time  of  i-eselling  the  same  thereinafter  mentioned,  accept  and  pay  for  the 
said  shares,  but  altogether  refused  so  to  do  ;  whereupon  the  plaintiff,  after  the  .«aid  1st 
day  of  March,  and  after  such  refusal  and  nonpayment  by  the  defendant,  to  wit,  on 
the  6th  day  of  March  in  the  year  aforesaid,  resold  the  said  shares,  and  upon  such 
resale  there  was  a  deficiency  and  loss  to  the  plaintiff'  of  2561.  6s.  of  which  the  defendant 
afterwards,  to  wit,  on  &c.,  had  notice,  &c.  &c.  [alleging  nonpayment  of  that  sum]. 
There  wiis  also  a  count  on  an  account  stated. 

Pleas — first,  non  assumpsit ;  secondly,  (as  to  the  first  count),  that  the  plaintiff"  was 
not  ready  and  willing  to  transfer  and  deliver  the  said  fifty  shares  to  the  defendant,  if 
the  defendant  would  have  paid  for  the  same,  nor  did  the  plaintiff"  offer  to  the 
defendant  to  execute  to  the  defendant,  or  any  nominee  or  nominees  of  the  defendant, 
a  legal  transfer  of  the  said  shares,  on  such  payment  as  in  the  said  first  count  in  that 
behalf  mentioned,  in  manner  and  form,  i^-c.  :  thirdly,  that  at  the  time  of  making  the 
supposed  agreement  in  that  count  mentioned,  or  at  any  time  between  that  day  and 
the  said  1st  day  of  March,  the  plaintiff  was  not  the  proprietor  of  the  said  fifty  shares 
in  that  count  mentioned,  or  of  any  of  them,  nor  had  he  good  right  or  title  to  execute 
a  legal  transfer  of  such  shares,  or  of  any  of  them,  according  to  the  .said  agreement  in 
that  behalf ;  concluding  with  a  verification  ;  fourthly,  ;is  to  the  breach  in  the  first 
count  histly  mentioned,  that  the  plaintiff'  did  not  resell  the  said  shares  or  any  part  of 
them,  in  manner  and  form,  Ac.  ;  ami  fifthly,  as  to  the  same  breach,  that  [202]  upon 
the  supposed  resale  there  was  not  a  rleficiency  and  loss,  in  manner  and  form  as  in  that 
count  alleged.  There  was  a  sixth  plea,  which  was  disposed  of  on  demurrer  (5  M. 
&  W.  462). 

The  plaintiff  joined  issue  on  all  the  above  pleas  but  the  third,  and  to  that  replied, 
that  on  the  1st  of  March,  the  plaintiff'  was  the  proprietor  of  the  said  shares,  and  then 
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had  good  right  and  title  to  execute  a  legal  transfer  thereof :  on  which  also  issue 
was  joined. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  Sittings  after  Trinity  Term,  1839, 
the  following  appeared  to  be  the  facts  of  the  case. 

On  the  10th  of  September,  1838,  the  plaintiff  and  a  Mr.  Sheldon  each  sold  to  the 
defendant,  through  their  broker,  Mr.  John  Golding,  fifty  shares  in  the  London  and 
Brighton  Railway.     The  defendant  signed  the  following  written  contract : — 

"Mr.  Hibblewhite.  "Liverpool,  10th  Sept.  1838. 

"  Sir, — I  have  this  day  purchased  from  you  fifty  shares  in  the  Brighton  Railway 
Company,  to  be  transferred,  delivered,  and  paid  for  on  or  before  the  1st  day  of  March, 
1839,  or  at  any  intermediate  date  that  I  may  require  them,  by  paying  you  for  the 
said  shares  at  par  per  share,  together  with  all  calls  that  may  have  been  paid  on  the 
same  :  you  hereby  binding  yourself,  your  heirs,  executors,  and  assigns,  to  execute  to 
me,  or  to  my  nominee  or  nominees,  a  legal  transfer  of  the  said  shares,  for  which  I  am 
to  make  pa3'ment  to  you  on  or  before  the  1st  day  of  March,  1839.  It  is.J^inderstood 
and  agreed,  that  I  shall  be  entitled  to  all  new  shares  that  may  accrue  or  be  appi'opri- 
ated  to  the  holder  of  the  said  fifty  shares.  It  is  also  agreed,  if  the  payment  be  not 
made  on  the  1st  day  of  March,  1839,  that  you  reserve  full  power  to  resell  the  said 
fifty  shares  at  any  cost  and  risk,  claiming  fiom  me  any  deficiency,  or  accounting  to 
me  for  any  surplus,  that  may  arise  from  the  resale  of  them. —  I  am,  &c. 

"  Witness,  J.  Found.  "George  M'Morine." 

[203]  At  the  time  of  entering  into  this  contract,  the  plaintiff  was  not  himself  the 
proprietor  of  any  shares;  but  on  the  r2th  September  he  went  into  the  market,  and 
purchased,  through  a  sharebroker,  100  shares,  at  12s.  6d.  discount,  to  be  delivei-ed  to 
him  on  the  l-5th  of  December  following.  On  that  day  the  plaintiff"  received 
100  certificates  for  shares,  in  the  form  given  by  the  act  of  Parliament,  1  Vict.  c.  cxix., 
s.  140,  in  the  name  of  Richard  Williams  Pritchard,  numbered  from  31.625  to  31.734, 
together  with  three  transfers  from  Pritchard,  with  blanks  left  for  the  purchaser's 
name,  the  consideration,  and  the  date;  one  for  forty  shares,  Nos.  from  31.625  to 
31.674  inclusive;  another  for  forty,  from  31.675  to  31.714  ;  and  the  third  for  twenty, 
from  31.715  to  31.734  inclusive.     The  following  is  a  copy  of  one  of  these  transfers : — 

"  London  and  Brighton  Railway  Company. 

"I,  Richard   Williams  Pritchard,  of  Liverpool,  in  consideration  of  the  sum  of 
,  paid  to  me  by  of  ,  do  hereby  assign  and  transfer 

to  the  said  twenty  fifty  pound  shares,  numbered  31.715  to  31.734  both 

inclusive,  of  and  in  the  undertaking  called  the  London  and  Brighton  Railway,  to  hold 
unto  the  said  executors,  administrators,  and  assigns,  subject  to  the  several 

conditions  on  which  I  held  the  same  immediateh'  before  the  execution  hereof ;  and  I, 
the  said  do  hereby  agree  to  accept  and  take  the  said  shares,  subject  to  the 

conditions  aforesaid.     A  s  witness  our  hands  and  seals  this  day  of 

in  the  year  of  our  Lord,  one  thousand  eight  huniired  and  thirty. 

"  Signed,  sealed,  and  delivered  by  the  said  R.  W.  Pritchard,  in  the  presence  of 
"Richard  Cobb,  1,  Dale-street.  "  R.  W.  Pritchard  (L.S.). 

"Signed  (L.S.)." 

[204]  Between  the  date  of  the  agreement  and  the  1st  of  March  following,  two 
calls  of  £3  each  became  due,  which  were  not  paid  by  the  plaintiff ;  but  evidence  was 
given  of  a  verbal  agreement  on  the  part  of  the  defendant,  that  the  plaintiflf  should  not 
be  required  to  pay  up  the  intermediate  calls,  but  that  he  the  defendant  would  prefer 
taking  the  shares  at  their  price  before  payment  of  those  calls.  On  the  1st  March, 
transfers  executed  by  Pritchard,  as  above  set  forth,  were  produced  by  the  plaintiff's 
broker  to  the  defendant,  and  he  offered  to  fill  up  the  blanks  for  the  name  of  the 
transferee,  with  the  name  of  the  defendant  oi'  his  nominee,  on  the  defendant's  paying 
the  agreed  price.  The  defendant,  however,  refused  to  accept  the  shares  ;  whereupon 
the}'  were  resold  by  the  plaintiff"  at  the  then  market  price,  and  the  present  action  was 
brought  to  recover  the  sum  of  2561.  2s.  6d.  and  interest,  being  the  difference  between 
that  and  the  price  at  par  per  share. 
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For  the  defendant  it  was  olijected,  first,  that  the  plaintiff  was  not  entitled  to 
recover,  inasmuch  as  he  was  incapable  on  the  1st  of  March  of  making  a  good  convey- 
ance of  the  shares  to  the  defendant,  Pritchard  being  then  the  proprietor  of  them,  and 
not  the  plaintiff;  secondly,  that  the  conveyance  was  invalid  by  the  157th  section  of 
the  act  of  Parliament,  the  calls  due  before  the  1st  of  March  not  having  been  previously 
paid  ;  and  thirdly,  that  the  conveyance  tendered  to  the  defendant  was  void  at  common 
law,  the  name  of  the  transferee  not  having  been  inserted  in  it  at  the  time  of  its 
execution  by  Pritchard.  On  all  or  some  of  these  grounds  it  was  insisted  that  the 
defendant  was  entitled  to  a  verdict  on  the  second  and  third  issues.  The  learned 
Judge  overruled  the  objections,  and  a  verdict  was  taken  for  the  plaintiff  for  the 
amount  claimed. 

In  Michaelmas  Term,  Alexander  obtained  a  rule  nisi  for  a  new  trial,  on  the 
grounds  above  mentioned  ;  against  which,  in  the  s<ime  term, 

[205]  Cresswell  and  Cowling  shewed  cause.(a)     [The  arguments  on  the  two  first 

• 

(a)  The  following  are  the  clauses  of  the  Act  of  Parliament,  which  are  material  to 
this  case : — 

Sect.  140.  The  said  company  shall,  and  they  are  hereby  required,  at  their  first  or 
some  subsequent  general  meeting,  and  afterwards  from  time  to  time,  to  cause  the 
names  of  the  several  corporations,  and  the  names  and  additions  of  the  several  persons, 
who  shall  then  be,  or  who  shall  from  time  to  time  thereafter  become  entitled  to  shares 
in  the  said  undertaking,  with  the  number  of  shares  to  which  they  are  respectively 
entitled,  and  also  the  proper  number  by  which  every  share  shall  be  distinguished,  to 
be  fairly  and  distinctly  entered  in  a  book  to  be  kept  by  the  said  company,  and  after 
such  entry  made  to  cause  the  common  seal  to  be  affi.\-ed  thereto  ;  and  the  said  company 
shall,  from  time  to  time,  cause  a  certificate  or  ticket,  with  the  common  seal  of  the  said 
company  affixed  thereto,  to  be  delivered  to  every  such  propi  ietor  on  demand,  specifying 
the  share  or  shares  to  which  he  is  entitled  in  the  said  undertaking,  such  pi-oprietor 
paying  to  the  said  company  the  sum  of  two  shillings  and  sixpence,  and  no  more,  for 
every  such  certificate  or  ticket ;  and  such  certificate  or  ticket  shall  be  admitted  in  all 
idurts  whatever  as  prima  facie  evidence  of  the  title  of  such  respective  proprietors, 
their  successors,  executors,  administrators,  or  assigns,  to  the  share  or  shares  therein  ; 
but  the  want  of  such  certificate  or  ticket  shall  not  hinder  or  prevent  the  pioprietor  of 
any  of  the  said  shares  from  selling  or  dispo.sing  thereof :  and  such  certificate  or  ticket 
may  be  in  the  words  or  to  the  eft'ect  following :  (that  is  to  say), 

"  London  and  Brighton  Railway  Company. 
"  Number 

"  These  are  to  certify  that  A.  B.  of  is  the  proprietor  of  the  share  (or 

shares)  number  of  the  London  and  Brighton  Hallway  Companj',  subject  to 

the  rules  and  regulations  and  orders  of  the  said  company. 

"  Given    under   the   common    seal   of   the   said   company,   the  day  of 

in  the  year  of  our  Lord  ." 

Sect.  155.  It  shall  be  lawful  for  the  several  proprietors  of  the  shares  of  the  said 
undertaking,  and  their  respective  executors  aTid  administr.itors,  and  successors,  to  sell 
and  dispose  of  any  shares  to  which  they  shall  be  entitled  therein,  subject  to  the  rules 
and  conditions  herein  mentioned,  and  the  form  of  conveyance  of  shares  shall  be  in 
writing  duly  stamped,  and  may  be  in  the  following  words,  or  to  the  like  efTect, 
varying  the  names  and  descriptions  of  the  contracting  parties,  as  the  case  ma>'  require  : 
(that  is  to  say), 

"  I,  A.  15.,  of  in  consideration  of  the  sum  of  paid  to  me  by 

C.  D.  of  do  here!))'  assign  and  transfer  the  said  C.   I>.  share 

(or  shares\  numbered  of  and  in  the  undertaking  called  'The  London  and 

Brighton  lijiilway,'  to  hold  unto  the  said  C.  1).,  his  executors,  administrators,  and 
assigns,  (or  successors  ami  assigns),  subject  to  the  several  conditions  on  which  I  held 
the  same  immediately  before  the  execution  hereof,  and  I  the  said  C.  D.  do  hereby 
agree  to  accept  and  take  the  said  share  (or  shares)  subject  to  the  conditions  aforesaid, 
as  witness  our  hands  and  seals,  the  dav  of  ."     And  on  every 

such  sale  the  deed  or  conveyance  (being  executed  by  the  seller  and  purchaser)  shall 
be  kept  b}-  the  said  company,  or  by  the  secretary  or  clerk  of  the  said  company,  who 
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points  are  omitted,  as  the  judgment  [206]  of  the  Court  proceeded  upon  the  last  only] 
The  question  is,  whether  the  transfer  executed  by  the  original  holder,  Pritchard,  in 
blank,  was  capable  of  being  used  as  a  conveyance  of  these  shares  by  the  plaintiff  to 
the  defendant.  It  is  contended,  that  a  deed  executed  in  blank  is  void,  and  cannot 
be  used  as  an  instrument  of  transfer  to  a  purchaser,  by  afterwards  inserting  his  name. 
But  first,  this  instrument  is  not  a  deed.  All  that  is  requiied  by  the  155th  section  of 
the  statute  is,  that  the  form  of  conveyance  of  shares  shall  be  "  by  writing  duly 
stamped."  There  is  nothing  to  require  an  indenture.  There  are,  indeed,  subjoined 
to  the  form  of  conveyance  there  given,  the  words  "as  witness  our  hands  and  seals,"  &c. : 
but  an  instrument  under  seal  is  not  [207]  necessarily  a  deed, — even  supposing  it  to 
be  imperative  b}'  the  statute  to  affix  a  seal,  all  that  is  said  being  that  the  instrument 
"  may  be  in  the  following  words,  or  to  the  like  effect.''  It  is  called,  in  other  parts  of 
the  clause,  "the  deed  or  conveyance,"  and  "the  deed  of  sale  or  transfer."  It  is  sub- 
mitted, however,  that  if  it  be  in  writing,  and  stamped,  that  is  strictly  sufficient  to 
satisfy  the  requisitions  of  the  statute.  No  delivery  is  required.  To  whom,  indeed, 
could  it  be  delivered  1  Neither  of  the  parties  who  are  to  seal  it  is  to  have  an  interest 
in  it ;  it  is  to  be  kept  by  the  companj'  or  their  officer.  There  may  be  a  binding  contract 
under  seal,  without  delivery  ;  but  the  instrument  is  not  a  deed  without  it.  Warrants 
of  attorney,  awards,  &c.,  are  under  seal,  but  are  not  therefore  necessarily  deeds.  It 
is  clear  the  seller  conld  never  mean  to  deliver  this  instrument  absolutely  until  it  were 
also  delivered  by  the  purchaser ;  he  would  not  part  with  his  interest  until  he  had  a 
transferee  who  was  bound  by  the  contract.  Delivery,  therefore,  cannot  be  necessary 
in  order  to  make  the  instrument  effectual.  Nor  are  any  attesting  witnesses  required. 
There  is  no  difficulty  as  to  the  stamp ;  that  is  required  only  for  the  purposes  of 
evidence,  and  may  be  subsequently  affixed  on  payment  of  the  penalty ;  but  the 
instrument  is  valid  as  a  transfer  without  it.  Many  instruments  which  derive  efficiency 
from  the  sealing,  as  a  writ,  may  be  sealed  in  blank,  and  filled  up  afterwards.  That 
is  always  the  case  with  respect  to  subpcenas.  So,  mercantile  contracts  are  frequently 
signed  in  blank,  and  when  afterwards  filled  up,  become  valid  and  efi'ective  instruments. 
Bills  of  exchange  accepted  in  blank,  upon  a  blank  stamp,  may  be  afterwards  filled  up 
to  the  amount  of  the  stamp  (see  per  Tindal,  C.  J.,  in  Schultz  v.  AstUy,  2  Bing.  N.  C. 
553).  So  here,  the  signature  of  the  proprietor  is  an  authority  to  the  bearer  of  the 
instrument  to  fill  it  up  at  anv  time  with  any  name  he  thinks  fit.  It  is  more  like  a 
warrant  of  attorney,  authorizing  another  [208]  party  to  be  substituted  as  the  purchaser. 
A  deed  would  not  have  been  necessary  for  this  purpose  at  common  law ;  and  the 
Court  will  not,  unless  compelled,  construe  the  statute  so  as  to  make  it  necessary'. 
All  that  is  required  is,  that  the  Company  may  have  possession  of  a  document  signed 
and  sealed  by  both  parties,  to  shew  their  assent  to  the  transfer. 

But,  secondly,  supposing  that  this  instrument  is  to  be  considered  strictly  as  a  deed, 
yet  a  deed  executed  in  blank,  and  delivered  to  A.,  to  be  by  him  handed  over  to  the 
party  who  is  to  be  benefited  by  it  on  performance  of  a  certain  act,  when  so  handed 

shall  enter  in  some  book  to  be  kept  for  that  purpose  a  memorial  of  such  transfer  and 
sale,  and  indorse  the  entry  of  such  memorial  on  the  said  deed  of  sale  or  transfer,  for 
which  entry  and  indorsement  the  sum  of  two  shillings  and  sixpence,  and  no  more, 
shall  be  paid  to  the  said  company  ;  and  the  said  company,  or  the  said  secretary  or 
clerk,  is  hereby  required  to  make  such  entry  or  memorial  accordingly,  and  on  demand 
to  make  an  indorsement  of  such  transfer  on  the  certificate  of  each  share  so  sold,  and 
deliver  the  same  to  the  purchaser  for  his  securit\',  for  which  indorsement  no  more  than 
two  shillings  and  sixpence  shall  be  paid  ;  and  such  indorsement,  being  signed  by  the 
said  secretar}'  or  clerk,  shall  be  considered  in  every  respect  the  same  as  a  new  certificate: 
and  until  such  memorial  shall  have  been  made  and  entered  as  before' directed,  the 
seller  of  such  share  shall  remain  liable  for  all  future  calls,  and  the  purchaser  shall 
have  no  part  or  share  of  the  profits  of  the  said  undertaking,  nor  any  interest  in 
respect  of  such  share  paid  to  him,  nor  any  vote  in  respect  thereof  as  a  proprietor  of 
the  said  undertaking. 

Sect.  157.  No  person  or  corporation  shall  sell  or  transfer  any  share  which  he  or 
they  shall  possess  in  the  said  undertaking,  after  any  call  shall  have  been  made  for  any 
sum  of  money  in  respect  of  such  share,  unless  he  or  they  at  the  time  of  such  sale  and 
transfer  shall  have  paid  the  full  sum  of  money  which  shall  have  been  called  for  in 
respect  of  such  share. 
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over  by  A.,  is  a  good  and  valid  iiistnimeiit  in  law.  Texira  v.  Evans  (cited  in  Majiter 
V.  Miller,  1  Anstr.  22'^)  is  precisely  in  point.  There  the  defendant,  waiting  to  borrow 
j£400,  or  so  mnch  of  it  as  his  credit  shonld  be  able  to  raise,  executed  a  bond,  with 
blanks  for  the  name  and  sum,  and  sent  an  agent  to  raise  mone_v  on  the  bond.  The 
plaintiff  lent  £200  on  it,  and  the  agent  accordingly  filled  up  the  blanks  with  that  sum 
and  the  plaintiff's  name,  and  delivered  the  bond  to  him.  On  non  est  factum  pleaded, 
Lord  Mansfield  held  it  a  good  deed.  [Parke,  B.  Does  it  appear  whether  the  agent 
was  authorized  by  power  of  attorney?]  No;  but  such  authority  would  not  be 
requisite  to  enable  him  to  deliver,  although  it  would  be  to  sign  or  seal :  Shep. 
Touchst.  57.  The  passage  in  Liuller's.Xisi  Prius,  267,  where  it  is  said  that  "if  there 
be  blanks  left  in  an  obligation  in  places  material,  and  filled  up  afterwards  by  assent  of 
parties,  yet  is  the  obligation  void,  for  it  is  not  the  same  contract  that  was  sealed  and 
delivered,"  is  not  warranted  by  the  authority  there  referred  to,  of  Pigol's  case 
(11  Kep.  27),  as  stated  in  2  Kol.  Abr.  29,  pi.  2,  3.  That  authority  refers  to  an  inter- 
lineation without  the  privity  of  the  obligor.  In  Hudson  v.  Beirtt  (5  Bing.  269 ; 
2  M  &  P.  (i63),  where,  in  a  deed  of  conveyance  to  trustees  foi-  [209]  the  benefit  of 
creditors,  the  particulars  of  whose  demands  were  stated  in  the  deed,  a  blank  was  left 
for  one  of  the  principal  debts,  the  amount  of  which  was  not  exactly  ascertained  at  the 
time  of  the  execution  of  the  deed  by  the  debtor,  but  the  blank  was  filled  up  the  next 
day  in  the  presence  and  with  the  assent  of  the  defendant,  it  was  held  that  the  deed 
was  valid  notwithstanding.  Deeds  of  arrangement  with  creditors  are  always  left 
blank  as  to  the  creditors,  who  afterwards  sign.  So,  in  the  deeds  of  settlement  of  joint 
stock  companies,  blanks  aie  left  for  such  parties  as  thcj'  come  in.  Markham  v.  (ioiiaston 
(Cro.  Eliz.  627  ;  Moore.  .547)  is  an  authority  to  the  same  effect  as  Hudson  v.  lievett, 
and  is  inconsistent  with  the  un(iualified  dictum  of  Mr.  Justice  Buller.  In  Jennings  v. 
hraij;/  (Cro.  Eliz.  446  ;  3  Bulstr.  215),  where  a  disseisee  out  of  possession  made  a  lease 
for  years,  and  delivered  it  as  an  escrow  to  a  stranger,  recommending  him  to  enter  on 
the  land,  and  then  to  deliver  it  as  his  deed,  who  did  it  accordingly,  Anderson,  J.,  said 
it  was  a  good  lease,  for  it  was  not  his  deed  until  the  second  delivery,  at  which  time  he 
had  good  right  and  power  to  let  it.  There  the  execution  and  delivery  are  treated  as 
one  whole  transaction,  consisting  of  several  parts.  Bayley,  J.,  takes  the  same  view  in 
Doe  d.  Lewis  v.  Biru/ham  (4  B.  &  Aid.  675),  holding  a  deed,  vi'hereby  a  mortgagee 
conveyed  to  a  mortgagor,  and  the  latter  rcconveyed  to  trustees  for  securing  an 
annuit)',  as  "one  entire  transiiction,  operating,  as  to  the  different  parties  to  it,  from 
the  time  of  the  execution  by  each,  but  not  perfect  till  the  execution  by  all  the 
conveying  parties,"  and  therefore  that  any  alteration  made  in  the  progress  of  such 
transaction,  still  left  the  deed  valid  as  to  the  parties  previously  executing  it,  provided 
it  did  not  alter  their  situation.  The  same  doctrine  is  laid  down  in  Murray  v.  Earl  of 
Stair  (2  P,.  >V  Cr.  82  ;  3  1).  cfe  K.  678),  and  Mutsou  v.  Ilootk  (5  M.  &  Sel.  223).  In 
Eiiyland  v.  Ropei-  (1  Stark.  Rep.  304),  it  was  [210]  held,  that,  in  pioving  the  execution 
of  a  bond,  it  is  not  necessary  that  the  attesting  witness  should  be  able  to  state  that 
the  blanks  were  filled  up  at  the  time  of  execution.  Lord  EUenborough  says,  "If  the 
defendant  has  been  foolish  enough  to  sign  in  blank,  he  must  take  the  consequences." 
This  is  not,  in  truth,  the  alteration  of  a  deed,  but  the  perfecting  of  one  which  was 
incomplete  before. 

Alexander  and  Tomlinson,  contra.  First,  this  instrument  is  a  deed.  All  the 
terms  of  the  statute  evidently  contemplate  a  deed  It  speaks  of  a  "deed  or  convey- 
ance," which  conveyance  must  therefore  be  by  deed.  So,  of  a  "deed  of  sale  or 
transfer,"  i.e.  "of  sale  or  of  transfer."  A  deed  would  be  retjuired  at  common  law  for 
the  assignment  of  these  shares,  which  are  merely  choses  in  action.  Where  a  pl.iintiff 
declares,  that  by  certain  articles  of  agreement  which  he  brings  into  Court,  "sealed 
with  the  seal  of  the  defendant  "  &c.,  it  was  agreed  so  and  so — that  is  a  good  declaration 
in  covenant.  The  argument,  that  a  mutual  delivery  would  be  requisite  in  this  case, 
applies  equally  to  all  cases  of  deeds  containing  mutual  covenants.  This  is,  no  doubt, 
a  deed  from  both  parties  to  the  Company,  but  also  from  the  one  party  to  the  other, 
for  the  purpose  of  passing  the  interest  in  the  shares.  The  Company's  being  a  party  is 
rather  an  additional  reason  for  requiring  a  deed,  in  order  to  lay  the  transferee  under 
more  stringent  obligations  by  means  of  covenants. 

Assuming,  then,  that  this  instrument  is  a  deed,  it  was  void  by  reason  of  the 
non-insertion  of  the  defendant's  name,  at  the  time  of  its  execution  by  Pritchard.  It 
is  a  general  rule  of  law,  that  a  deed  cainiot  be  altered  in  a  material  part  after  its 

Ex.  Div.  vn.— 13 
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execution  :  Com.  Dig.  Fait  (F.  1),  Pigofa  cas^e  (11  Eep.  27),  MarTcham  v.  Gona^on  (Gro. 
Eliz.  626).  [Parke,  B.  This  is  not  the  case  of  an  alteration.]  In  Powell  v.  Duff 
(3  Campb.  181),  [211]  it  was  held  that  a  bail-bond  executed  before  the  condition  was 
filled  in,  was  void.  In  IVceks  v.  Maillnrdet  (14  East,  568),  it  was  held  to  be  a  good 
defence,  upon  non  est  factum,  to  an  action  of  covenant  on  articles  of  agreement, 
whereby  the  defendant  bound  himself  to  deliver  to  the  plaintiff  by  a  certain  day,  "  the 
whole  of  his  mechanical  pieces,  as  per  schedule  annexed,"  to  shew  that  the  schedule 
was  not  annexed  at  the  time  of  the  execution,  although  it  was  subscribed  and  annexed 
immediately  afterwards,  by  the  agent  of  both  parties,  but  after  one  of  them  had  left 
the  room.  There  the  deed  contemplated  the  addition  of  the  schedule,  and  yet  the 
Court  held  that  it  could  not  be  added  after  execution.  There  are,  however,  two 
classes  of  cases  in  which  deeds  have  been  held  jiood,  notwithstanding  an  alteration  or 
subsequent  addition  :  the  one,  where  the  alteration  does  not  affect  the  other  party  to 
the  deed  :  such  are  those  of  Doe  d  Lewift  v.  Bingham  (4  B.  &  Aid.  672),  and  Hall  v. 
Chandless  (4  Bing.  123  ;  12  Moore,  316).  In  those  cases  the  other  party  was  benefited 
rather  than  injured  by  the  alteration.  Such  also  is  the  case  where  the  name  of  an 
additional  oliligor  is  added  to  a  bond  after  its  execution  by  the  obligee,  who  thereby 
obtains  a  greater  security  (Zniich  v.  Clai/,  2  Lev.  30  ;  1  Ventr.  18.5).  The  second  class 
of  cases  is,  vvheie,  at  the  time  of  the  execution,  there  is  something  which  cannot  be 
ascertained,  and  is  therefore  to  be  filled  up  afterwards.  To  this  class  belongs  the  case 
of  Hudson  v.  llevett,  and  deeds  of  composition  with  creditors :  see  Johnxon  v.  Baker 
(4  B.  &  Aid  440).  There  the  deed  becomes  complete,  on  the  assent  of  the  parties  to 
the  alteration,  by  re-delivery.  These  cases  do  not,  however,  go  so  far  as  to  permit  the 
name  of  a  purchaser  to  be  inserted  at  any  time  after  execution.  Texira  v.  E'vanit  was 
only  a  Nisi  Prius  case,  and  the  report  of  it  is  short  and  unsatisfactory  :  but  if  it  be  an 
authority  for  the  plaintift',  it  stands  alone,  and  [212]  is  irreconcilable  with  the  other 
decisions.  There,  however,  it  was  one  entire  transaction,  and  the  deed  was  not,  as 
here,  to  be  transferred  from  one  to  another,  and  filled  up  by  anybody.  If  this  be 
good,  a  conveyance  of  land  might  be  executed  in  blank,  and  filled  up  by  anj'  one. 

Cur.  adv.  vult. 

In  this  term,  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  In  this  case,  which  was  argued  last  term,  upon  shewing  cause  against 
a  rule  for  a  new  trial,  we  are  of  opinion  that  the  rule  must  he  made  absolute. 

It  was  an  action  brought  by  the  plaintifl"  to  recover  damages  for  not  accepting  and 
paying  for  fifty  shares  in  the  Biigbton  railroad  ;  which,  by  the  contract,  were  to  be 
transferred,  deliveied,  and  paid  for,  on  or  before  the  1st  of  March,  1839,  or  at  any 
intermediate  date,  that  the  defendant  might  require  them,  by  paying  for  them  at  par, 
together  with  all  calls  that  might  have  been  paid  on  the  same,  the  plaintiff  binding 
himself  to  execute  to  the  defendant,  or  his  nominee,  a  legal  transfer  of  the  shares,  on 
or  before  the  1st  of  March. 

The  declaration  avers,  that  on  the  1st  of  M-rch.  the  plaintifl' was  ready  and  willing 
to  transfer  the  shares,  if  the  defendant  would  have  paid  for  the  same  ;  and  offered  to 
the  defendant,  or  any  nominee  of  the  defendant,  a  legal  transfer.  This  averment  was 
travered  in  one  plea,  and  in  another  it  was  pleaded,  that  at  the  time  of  the  agreement, 
or  on  the  1st  M  rch,  or  between  those  times,  the  plaintifl'  was  not  the  proprietor  of 
the  shares,  nor  had  hf  good  right  or  title  to  execute  a  legal  transfer  of  such  shares, 
according  to  the  agreement. 

The  replication  states,  that  on  the  1st  March,  the  plaintiff  was  the  proprietor  of 
the  shares,  and  then  had  good  right  and  title  to  execute  a  legal  transfer  thereof. 

[213]  1  he  question  for  consideration  arises  on  those  two  pleas.  Upon  one  or 
both,  the  title  of  the  plaintifl'  to  make  the  transfer  may  be  questioned.  It  is  not 
material  upon  which  :  but  there  seems  no  doubt  but  that  it  arises  on  the  traverse  of 
the  readiness  to  convey,  which  must  involve  a  capacity  to  do  so.  as  there  is  no  other 
avei'ment  in  the  declaration,  which  expresses  or  implies  that  the  plaintift"  had  a  title 
to  convey  on  the  1st  of  March.  It  appeared  on  the  tiial,  that  Ketweeu  the  date  of 
the  agieement  and  the  1st  of  March,  some  instalments  became  due,  which  the  plaintifl' 
did  not  pay;  and  on  the  1st  of  March,  (before  which  day  the  defendant  had  not 
desired  any  transfer),  the  plaiiitift''s  broker,  who  had  purchased  fifty  shaies  from  one 
Pritchard,  produced  to  the  defendant  a  conveyance  executed  by  Piitchard,  of  these 
shares,  with  a  blank  for  the  name  of  the  transferee,  and  off'ered  to  fill  it  up  with  that 
of  the  defendant  or  his  nominee,  on  the  defendant's  paying  the  price.     The  defendant 
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refused  to  do  so.  The  plaintiff  sold  the  shares,  and  the  action  was  brought  for  the 
dift'erence. 

The  objections  to  the  plaintiff's  recovering  were,  1st,  that  he  was  incapable  of 
conveying  on  the  1st  of  Maich,  because  Pritchard  was  then  the  owner,  and  not  the 
plaintiff';  2ndly,  that  the  convej'ance  was  invalid  by  the  express  provisions  of  the 
Brighton  Railway  Act,  1  Vict.  c.  cxix.,  sect.  157,  as  the  calls  due  before  that  date 
were  not  paid  ;  and  3rdly,  that  the  conveyance  tendered  was  void  at  common  law,  as 
there  was  a  blank  in  it  for  the  name  of  the  transferee. 

It  is  unnecessary  for  us  to  gi\e  any  opinion,  except  upon  the  last  of  these  objec- 
tions ;  but  it  may  not  be  impropei'  to  observe,  that  there  is  great  weight  in  the  first, 
liecause  the  defendant  has  bargained  for  a  conve\'ancc  from  the  plaintifl',  which  must 
be  intended  to  be  a  conveyance  in  the  statutory  form  ;  and,  consequently,  for  the 
implied  covenant  of  the  plaintiff  for  title,  and  Pritcbard's  implied  [214]  covenant  is 
not  the  same  thing.  The  last  objection,  however,  we  are  all  of  opinion,  must 
prevail. 

The  second  objection,  which  would  otherwise  have  been  valid,  has  been  waived, 
as  it  appears  on  the  evidence  at  the  trial,  that  the  defendant  agreed  that  the  plaintiff 
should  not  pay  the  intermediate  instalments ;  and,  as  the  contiact  with  respect  to 
shares  of  this  description  is  not  required  l)y  the  Statute  of  Fraiid.s  to  be  in  writing, 
since  thev  are  neither  an  interest  in  land,  nor  goods  and  merchandizes,  there  might 
be  a  waiver  by  parol.  As  there  was  such  a  waiver,  the  only  objection  would  be  to 
the  statement  of  the  contract  in  the  declaration,  on  the  ground  of  variance,  which 
ought  to  have  been  made  at  the  trial. 

The  conveyance  required  by  the  statute  must,  we  think,  be  by  deed  ;  and  a  deed, 
with  the  name  of  the  vendee  in  blank  at  the  time  it  was  sealed  and  delivered,  is  void. 

The  instrument  of  transfer,  by  the  1.5.5th  section,  must  be  under  the  hands  and 
seals  of  both  parties.  It  was  argued,  that  it  did  not  follow,  from  the  instrument  being 
under  seal,  that  it  was  a  deed ;  for  warrants  of  justices,  subpcenas,  and  awards,  are 
under  seal,  and  are  not  deeds.  But  this  is  an  instrument  containing  a  contract  of  the 
pai'lies  ;  if  a  contract  is  required  to  be  by  instrument  under  seal,  it  must  be  intended 
that  it  should  be  by  deed:  and  the  context  shews  that  the  legislature  so  intended  it, 
for  it  is  afterwaids  called  a  dee<l  m'  conveyance,  (probably  a  synonyme  for  the  same 
thing),  and  a  deed  of  sale  or  transfer,  that  is,  a  deed  of  sale  or  of  transfer. 

Assuming,  then,  the  instrument  to  be  a  deed,  it  was  wholly  improper,  if  the  name 
of  the  vendee  was  left  out;  and  to  allow  it  to  be  afterwaids  filled  up  by  an  agent 
appointed  by  parol,  and  then  delivered  in  the  absence  of  the  principal,  as  a  deed, 
would  be  a  violation  of  the  principle,  that  an  attorney  to  execute  and  deliver  a  deed 
for  another  must  himself  be  appointed  by  deed.  The  only  ease  cited  [215]  in  favour 
of  the  validity  of  a  deed  in  blank,  afterwards  filled  in,  is  that  of  Texint  v.  Emus  (cit. 
1  Anst.  228),  where  Lord  Mansfield  held,  that  a  bond  was  valid  which  was  given  with 
the  name  of  the  oljligee  and  sum  in  lilank  to  a  broker  to  obtain  money  upon  it,  and 
he  borrowed  a  sum  from  the  plaintiff,  and  then  inserted  his  name  and  the  sum.  But 
this  ease  is  justly  questioned  by  Mi'.  Preston,  in  his  edition  of  Shepp.  Touch.  68,  "as 
it  assumes  there  could  be  an  attorney  without  deed  ;"  and  we  think  it  cannot  be  con- 
sideied  to  be  law.  On  the  other  hand,  there  are  several  authorities  that  an  instrument 
which  has  a  blank  in  it,  which  prevents  it  from  having  any  operation  when  it  is  sealed 
and  delivered,  cannot  become  a  valid  deed  by  being  afterwards  filled  up. 

In  Com.  Dig.  Fait,  A.  1,  it  is  said,  "  If  a  deed  be  signed  and  sealed,  and  afterwards 
written,  it  is  no  deed.  To  the  same  ctfcct  is  Shepp.  Touch.  54.  In  ll'teks  v.  MnUhinld 
(14  East,  568),  the  instrument  had  nothing  to  opeiale  upon,  as  it  referred  to  a  .schedule 
as  annexed,  which  was  not  annexed  at  the  time  of  execution  ;  and  it  was  held,  that 
the  suli.sequciit  annexation,  in  the  absence  of  one  of  the  parties,  did  not  give  it  opera- 
tion as  part  of  the  deed.  So,  where  a  bail  bond  was  executed,  and  a  condition 
afterwards  inserted,  it  was  held  bad  as  a  bail  bond  :  /We//  v.  Ihql  (3  Camp.  181  ;  and 
see  Bull.  N.  P.  267).  The  cases  cited  on  the  other  side  were  all  of  them  distinguish- 
able. In  one,  Hudson  v.  Rcvdt  (5  liiiig.  372),  a  blank  in  a  part  material  was  filled  up ; 
but,  having  been  done  in  the  presence  of  the  partv,  and  ratified  by  him,  it  was  hekl 
that  there  was  evidence  of  redelivery.  In  another,  Doe  v.  liinfjham  (4  B.  &  Aid.  672), 
the  blanks  filled  up  were  in  no  respect  material  to  the  operation  of  the  deed,  with 
respect  to  the  party  who  executed  before  they  were  filled  up,  as  to  him  the  deed  was 
complete.     In  a  third,  Matmi  v.  [216]  Uoulli  (5  M.  &  Sel.  223),  the  point  decided 
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was,  that  a  complete  bond  was  not  rendered  void  by  the  subsequent  addition  of  another 
obligor  with  the  assent  of  all  parties. 

It  is  unnecessary  to  go  through  the  others  which  wei'C  cited  on  the  argument.  It 
is  enough  to  say  that  there  is  none  that  shews  that  an  instrument,  which,  when 
executed,  is  incapable  of  having  any  opeiation,  and  is  no  deed,  can  afterwards  become 
a  deed,  by  being  completed  and  delivered  by  a  stranger  in  the  absence  of  the  party 
who  executed,  and  unauthorized  by  instrument  under  .seal. 

In  truth,  this  is  an  attempt  to  make  a  deed  transferable  and  negotiable  like  a  bill 
of  exchange  or  exchequer  bill,  which  the  law  does  not  permit. 

Rule  absolute. 

Ames  v.  Lettice.  Exch.  of  Pleas.  1840. — A  motion  for  a  new  trial  may  be  made 
at  any  time  within  four  days  after  the  return  day  of  the  distringas  juratorum, 
although  more  than  four  days  have  elapsed  since  the  trial. 

[S.  C.  9  L.  J.  Ex.  312;  4  Jur.  153.] 

In  this  case  Stammers  moved  for  a  new  trial,  but  the  Court  entertained  a  doubt 
whether  the  motion  was  in  time.  The  cau.se  was  tried  before  Rolfe,  H.,  at  the  sittings 
in  this  term,  but  more  than  four  days  had  elapsed  since  the  trial.  The  distringas 
juratorum,  however,  was  not  returnable  until  the  29th  of  January,  and  this  motion 
was  made  on  the  •31st.  Stammers  referred  to  Archbold's  Country  Attorney's  Practice, 
45.3,  and  the  cases  thei'e  cited,  to  shew  that  the  motion  might  be  made  at  any  time 
within  four  days  after  the  return  day  of  the  distringas,  although  more  than  four  days 
may  have  elapsed  since  the  trial. 

Alderson,  B.     I  believe  j'ou  are  in  time  to  move  it. 

The  motion  was  accordingly  made,  and  a  rule  was  granted. 

[217]  Cross  and  Others  v.  Law,  Public  Officer,  &c.  Exch.  of  Pleas.  1840. — 
The  proper  course  of  proceeding  under  the  13th  section  of  the  7  Geo.  4,  c.  46  (the 
Banking  Copartnership  Act),  which  allows  executions  on  judgments  obtained  in 
actions  against  the  public  officer  of  the  company  to  be  issued  against  any  member 
or  members  of  the  company  for  the  time  being,  is  by  scire  facias,  and  not  by 
suggestion  on  the  roll. 

[S.  C.  8  Dowl.  P.  C.  789  ;  9  L.  J.  193  ;  4  Jur.  802.] 

Cowling  had  obtained  a  rule  calling  upon  Henry  Arrowsmith  and  ten  other  persons 
mentioned  in  the  rule,  to  shew  cause  why  a  suggestion  should  not  be  entered  on  the 
roll  against  them,  as  shareholdeis,  for  the  damages  and  costs  in  this  action,  and  why 
execution  should  not  issue  against  them  or  any  of  them  for  the  same. (a)     It  appeared 

(a)  This  rule  was  obtained  under  the  13th  section  of  the  7  Geo.  4,  c.  46,  which 
enacts,  that  execution  upon  any  judgment  in  an}'  action  obtained  against  any  public 
officer  for  the  time  being  of  any  corporation  or  copartnership  carrying  on  the  business 
of  banking  under  the  provisions  of  that  act,  whether  as  plaintiff  or  defendant,  may  be 
issued  against  any  member  or  members  for  the  time  being  of  such  corporation  or 
copartnership  ;  and  that  in  case  any  such  execution  against  any  member  or  members 
for  the  time  being  of  any  such  corporation  or  copartnership  shall  be  ineflectual  for 
obtaining  payment  and  satisfaction  of  the  amount  of  such  judgment,  it  shall  be  lawful  for 
the  party  or  parties  so  having  obtained  judgment  against  such  public  officer  for  the  time 
being,  to  issue  execution  against  any  person  or  persons  who  was  or  were  a  member  or 
members  of  such  corporation  or  copartnership  at  the  time  when  the  contract  or  contracts, 
or  engagement  or  engagements,  on  which  such  judgments  may  have  been  obtained, 
was  or  were  entered  into,  or  became  a  member  at  any  time  before  such  contracts  or 
engagements  were  executed,  or  was  a  member  at  the  time  of  the  judgment  obtained  : 
provided  always,  that  no  such  execution  as  last  mentioned  shall  be  issued  without 
leave  first  granted,  on  motion  in  open  Court,  by  the  Court  in  which  such  judgment 
shall  have  been  obtained,  and  when  motion  shall  be  made  on  notice  to  the  person  or 
persons  sought  to  be  charged,  nor  after  the  expiration  of  three  years  next  after  any 
such  person  or  persons  shall  have  ceased  to  be  a  member  or  members  of  such  corpora- 
tion or  copartnership. 
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from  the  affidavits  on  which  the  rule  was  moved,  that  the  plaintiffs  had  obtained 
judgment  in  an  action  against  Law,  as  the  public  registered  officer  of  the  Imperial 
Bank  of  England,  and  that  the  persons  mentioned  in  the  rule  were  members  of  that 
Bank  at  the  time  of  obtaining  the  judgment,  and  were  believed  to  continue  such  at 
the  time  of  making  the  affidavits.  Simi-[218]-lar  rules  were  obtained  on  the  same 
grounds  against  other  members,  in  actions  at  the  suit  of  other  j.laintiffs. 

C'resswell,  Richards,  and  Crompton,  shewed  cause  against  the  above  rule.  The 
proper  mode  of  proceeding  in  this  case,  where  none  of  the  persons  mentioned  in  the 
rule  are  parties  to  the  record,  is  not  by  suggestion  on  the  roll,  but  bv  scire  facias. 
Wherever  a  party,  not  originally  chargeable  upon  a  judgment,  is  sought  to  be  charged 
in  execution,  the  course  of  proceeding  is  by  scire  facias.  A  scire  facias  must  be  brought 
upon  a  judgment,  to  warrant  an  execution  of  it  either  by  a  stranger  or  against  one : 
I'enoyer  v.  Biuce  (1  Lord  Kaym.  244  :  Salk.  319).  Li  that  case  live  defendants  against 
whom  judgment  had  been  obtained,  sued  out  a  writ  of  error,  but  before  the  record  was 
certified  one  of  them  died  ;  upon  which  the  plaintiff  sued  out  execution  against  them 
all :  and  the  question  being  whether  he  could  do  so  without  a  scire  facias,  the  Court 
held  that  there  was  no  need  to  sue  out  a  scire  facias,  beaiuse  there  was  not  any 
alteration  of  the  record,  nor  any  new  person  made  liable  to  the  execution.  Here  the 
direct  contrary  would  be  the  case,  llarlkli  x.  I'enlland  {I  B.  &  Adol.  704)  may  be 
relied  upon  on  the  other  side,  but  that  is  not  an  authority  on  the  point.  There,  the 
plaintiti'  having  obtained  judgment  against  the  secretarj'  of  an  Lisurance  Company, 
sued  out  execution  against  one  of  the  members,  without  entering  a  suggestion,  or 
applying  for  leave  to  sue  out  such  execution ;  and  the  question  was,  whether  the 
course  actually  taken  was  the  right  one,  and  not  whether  the  entering  a  suggestion 
or  suing  out  a  scire  facias  was  the  proper  course  of  proceeding.  In  all  cases  where 
the  execution  does  not  follow  the  judgment,  and  other  persons  are  sought  to  be 
affected  b_v  it,  there  must  be  a  scire  facias  :  Buxton  v.  Manlm  (1  T.  K  82).  It  is  clear 
that  no  peison  but  the  public  officer  is  a  party  to  the  record,  and  [219]  it  is  by  the 
plaintiff's  own  act,  in  availing  himself  of  the  privilege  of  suing  the  public  officer,  that 
he  is  the  only  party,  and  therefore  he  has  no  right  to  complain.  Then,  how  are  other 
persons  to  be  made  parties  to  the  record  but  by  scire  facias  ?  It  is  true,  where  there 
are  several  parties  to  the  action,  and  some  of  them  die,  a  suggestion  may  be  entered, 
but  that  is  by  statute.  If  it  is  sought  to  affect  a  party  in  interest  by  making  him  a 
party  to  the  record,  it  must  be  done  by  scire  facias. 

The  6th  section  of  the  statute,  7  Geo.  4,  c.  46,  makes  the  returns  rendered  to  the 
Stamp  Office,  evidence  that  the  parties  named  therein  were  members  at  the  date  of  the 
returns.  t!ut  as  those  returns  are  made  b}'  the  secretary  to  the  compan}',  or  some 
other  public  officer,  the  meaning  of  the  section  cannot  be  that  a  third  party  who  has 
been  returned  as  a  member  shall  be  precluded  from  shewing  that  he  is  not  a  member; 
but  if  the  argument  be  correct,  that  a  suggestion  is  to  be  entered,  he  would  be  so 
precluded  ;  as  the  suggestion,  being  entered  by  rule  of  Court,  would  not  be  travers- 
able :  litx  v.  Barns  (3  Burr.  1333).  The  proper  course  of  proceeding  is  a  scire  facias, 
whereby  a  party  would  have  an  opportunity  of  shewing  that  he  was  not  a  member 
of  the  company,  and  ought  not  to  be  made  a  party  to  the  record,  which  he  would  not 
have  if  a  suggestion  were  to  be  entered.  How  are  the  members  of  the  company  to 
be  made  paities  to  the  record  in  this  mode  I  Are  they  to  go  on  adding  names  to 
the  record  by  suggestion,  as  the  different  persons  become  members  of  the  company, 
or  in  what  other  wa}' ]  The  plaintiffs  cannot  proceed  by  this  summary  mode,  when 
the  old  mode  by  scire  facias  is  open  to  them.  Besides,  the  effect  of  allowing  such  a 
course  of  proceeding  would  be  to  take  away  the  subject's  right  to  bring  a  writ  of 
error.  At  all  events,  the  rule  prayed  for  is  too  large :  the  plaintiffs  ought  not  lo 
have  applied  for  leave  to  issue  execution. 

[220]  Cowling,  cotitra.  It  is  conceded,  that  so  much  of  the  rule  as  respects  the 
execution  cannot  be  supported,  if  objected  to ;  but  it  is  contended  that  the  first  part 
of  the  rule  ought  to  be  made  absolute,  and  that  the  entering  a  suggestion  on  the  roll 
is  the  correct  mode  of  proceeding.  In  Buriletl  v.  I'tutland  (1  B.  ife  .Vdol.  709),  Lord 
Tenterden,  in  delivering  the  judgment  of  the  Court,  says,  "  It  was  urged  that  the 
execution  was  irregular,  as  not  being  warranted  by  the  judgment;  and  that  there 
ought  to  have  been  previously  entered  on  the  roll  a  suggestion  of  such  facts  as  were 
necessary  to  shew  that  the  execution  was  warranted  by  the  act  of  Parliament,  so  that 
an  opportunity  should  be  given  to  the  person  to  be  affected  by  it  of  demurring  or 
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pleading ;  and  we  aie  of  opinion  that  the  law  is  so."  This  act  intended  to  give  a 
summary  remedy,  and  theiefore  never  meant  that  a  scire  facias  should  be  necessary  ; 
for  a  scire  facias  is  a  new  action,  and  various  pleas  may  he  drawn  and  issues  raised 
in  it.  It  may  be  admitted,  that  the  statute  was  probably  penned  by  persons  not 
conversant  with  the  practice  of  the  Courts ;  but  sufficient  may  be  collected  from  its 
language  to  shew  that  it  was  not  intended  that  the  mode  of  proceeding  should  be  by 
scire  facias.  In  a  sciie  facias,  a  plea  in  abatement  is  admissible;  but  by  the  loth 
section  execution  may  go  against  any  member  of  the  company,  which  is  inconsistent 
with  a  proceeding  by  scire  facias,  where  the  nonjoinder  of  the  others  could  be  taken 
advantage  of.  Again,  it  is  an  inflexible  rule,  that  a  party  cannot  plead  that  to  a 
scire  facias  which  he  could  have  pleaded  to  the  original  action.  In  this  case,  Law 
could  have  pleaded  to  the  original  action,  that  he  was  not  a  public  otficer,  or  that 
no  such  company  existed  ;  and  yet,  if  a  scire  facias  were  brought  against  any  member 
under  this  statute,  the  latter  would  only  be  precluded  from  denying  what  appeared 
on  the  record,  that  is,  he  would  only  be  precluded  from  de  [22i]-nying  that  judgment 
had  been  recovered  against  I.aw  as  a  public  officer  of  a  supposed  public  company  ; 
but  he  might  still  deny  that  Law  was  a  public  otficer,  and  that  such  a  company  in 
fact  existed  ;  and  yet  this  would  be  inconsistent  with  the  intention  of  the  legislature, 
which  evidently  was  to  expedite,  not  to  delay,  the  remedy  of  the  creditors  of  the 
Bank.  [Lord  .\binger,  C.  B.  But  if  we  decide  that  a  scire  facias  is  the  correct 
course,  then  it  follows  that  the  defendant  will  not  be  allowed  to  raise  those  points, 
since  Law  might  have  raised  them  in  the  original  action]  In  cases  of  scire  facias 
there  are  different  parties,  as  heir  or  executor,  or  a  different  judgment  is  sought  than 
would  otherwise  be  given,  as  in  I'enoycr  v.  Brace,  and  Buxton  v.  Mardin ;  but  here 
there  are  no  new  facts,  nor  is  there  a  new  party  to  be  introduced  to  the  record  ;  for 
as  by  the  first  section  of  the  act,  all  the  incoming  parmers  are  made  liable  for  the 
notes  issued,  and  the  sums  of  money  borrowed,  and  debts  incurred,  by  the  copartner- 
ship, they  were  impliedly  pat  ties  to  the  record  as  the  action  proceeded  ;  the  public 
officer  was  not  a  mere  nominal  defendant  for  the  parties  who  were  partners  at  the 
time  of  the  accruing  of  the  debt,  or  of  the  commencement  of  the  action,  but  for  the 
several  persons  w^ho  might,  from  time  to  time,  l)e  members  of  the  company.  In  fact, 
the  legislature  appears  to  have  intended  to  make  the  company  approximate  to  a 
corporation,  which  is  well  known  to  be  the  view  entertained  of  partnerships  by  the 
mercantile  world,  by  giving  it  some  of  the  incidents  of  a  corporation  ;  and  one  of 
them  is,  the  being  sued  in  a  particular  name,  and  not  individually.  There  is  not, 
therefore,  the  adding  of  a  new  fact,  or  the  making  a  new  person  party  to  the 
judgment.  It  resembles  the  ordinary  case  of  suggestions  on  the  roll.  If  a  party 
to  an  action  dies,  the  usual  course  is  to  have  his  death  suggested  on  the  record,  and 
the  action  proceeds  with  respect  to  the  survivors.  In  a  company  like  the  present, 
it  [222]  would  be  very  inconvenient  to  sue  all  the  persons,  members  of  the  company 
at  the  time  of  the  commencement  of  the  action,  and  then  add  to  or  subtract  from  the 
names  on  the  lecord  those  who  became  or  ceased  to  be  members  during  the  progress 
of  the  suit ;  and  the  more  so,  because  all  this  might  be  unnecessary,  as  the  plaintiff 
might  not  recover  in  the  action  ;  and  therefore  the  legislature  directed  that  the  action 
should  proceed  as  if  the  changes  had  been  suggested  from  time  to  time  :  but  that 
if  the  plaintiff  should  recover,  he  should  afterwards  comprise  in  one  suggestion  the 
names  of  such  persons,  members  of  the  company,  as  he  should  think  proper  to  proceed 
against.  The  ease,  therefore,  is  analogous  to  the  ordinary  one  of  suggestions,  and 
the  parties  will  not  be  deprived  of  the  benefit  of  a  writ  of  error,  or  the  like,  since  the 
suggestion  may  be  demurred  to  or  traversed:  Hickman  v.  Colkij  (2  Stra.  1120).  It 
is  not  contended  that  the  returns  made  to  the  Stamp  Office  by  the  officer  of  the 
Bank  are  conclusive. 

Cur.  adv.  vult. 

On  a  subsequent  day,  Cresswell  having  intimated  that  the  Court  of  Queen's 
Bench  had  given  its  judgment  in  favour  of  the  proceeding  by  scire  facias — 

LuKD  Abinger,  0.  B.,  said — Such  was  the  inclination  of  our  opinions.  I  thought, 
on  looking  at  the  Act  of  Parliament,  without  reference  to  any  other  matter,  that  it 
was  implied  that  the  Court  must  make  some  order  for  the  purpose  of  ascertaining  who 
were  the  proper  parties  against  whom  to  put  the  judgment  in  execution  ;  and  it 
occurred  to  me,  that  the  Court  had  authority  to  make  such  an  order.  It  appears  to 
me,  however,  to  be  possible,   without  the  violation  of  any  rule  of  law,  to  adopt  the 
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pro-[223]-ceeding  by  scire  facias,  and  which  would  seem  to  he  the  one  most  appropriate 
for  such  an  occasion.  We  think  this  case  is  of  too  much  importance  for  us  to  put  any 
construction  on  the  act  of  Parliament,  by  which  parties  who  might  wish  to  take  the 
opinions  of  all  the  Judges  would  be  prevented  from  doing  so.  It  is  true  these  joint 
stock  banks  place  the  pulilic  in  a  very  disadvantageous  position,  for  it  now  appears 
that  in  these  cases  there  must,  or  probably  will,  be  a  trial  of  two  actions  instead  of 
one :  lirst,  in  order  to  establish  the  claim  of  the  creditor  against  the  company,  &c.  ; 
and  secondly,  to  fix  the  particular  individual  liable  to  execution.  However,  I  do  not 
see  how  we  can  adopt  any  other  course  than  that  which  the  Court  of  Queen's  Bench, 
on  consideration,  has  taken  ;  and  I  thii}k  we  justly  ma^',  by  a  very  proper  analogy  to 
other  cases  of  proceedings  by  scire  facias,  apply  those  proceedings  to  the  present  case. 
The  rule  is,  wherever  you  seek  to  fi.x  one  party  on  a  judgment  given  against  another, 
it  must  be  done  by  scire  facias  :  and  I  think  that  is  a  principle  which  applies  to  the 
case  of  a  public  otticer,  who  is  merely  the  representative  of  the  parties  sought  to  be 
charged.  It  appears  to  me,  and  I  believe  that  is  the  opinion  of  the  Court,  that  the 
construction  of  the  13th  clause  of  the  statute  must  be  taken  to  be  this: — that  the 
party  who  wishes  to  proceed  upon  the  judgment  against  one  of  the  membeis  of  the 
company  not  on  the  record,  if  he  be  a  member  at  the  time  of  the  judgment  and 
execution,  would  have  a  right  to  his  scire  facias  without  an  application  to  the  Court ; 
but  if  the  members  against  whom  he  should  sue  out  execution  should  prove  to  be 
insolvent,  he  may  then  apply  to  the  Court,  so  as  to  fix  the  original  members  at  the 
time  the  contract  was  made,  and  make  them  still  liable ;  in  that  case,  he  must  come 
to  the  C(jurt  to  have  his  scire  facias. 

Ai.DERSON,  B.  It  is  proper  that  the  Court  should  see  [224]  that  there  has  been 
a  bona  fide  attempt  made  to  fix  all  the  members  of  the  company  for  the  time  being 
before  an\-  execution  be  allowed  to  go  against  members  not  in  that  condition. 

Rule  discharged,  without  costs. 

Stockdale  AND  Another  »>.  Dunlop.  Exch.  of  Pleas.  1810. — Messrs.  H.  &  Co., 
being  the  owners  of  two  ships,  called  the  "Antelope"  and  the  "Maria,"  trading 
to  the  coast  of  Africa,  and  which  were  then  expected  to  arrive  in  Liverpool  with 
cargoes  of  palm  oil,  agreed  verbally  to  sell  to  the  plaintiffs  200  tons  of  oil — 100 
ttjns  to  arrive  by  the  "Antelope.  '  and  100  tons  to  arrive  by  the  "Maria."  The 
"Antelope"  did  afterwards  arrive  with  100  tons  of  oil  on  board,  which  were 
delivered  by  H.  tt  Co.  to  the  plaintiffs.  The  "  Maria,"  having  .50  tons  of  palm 
oil  on  boaid,  was  lost  by  perils  of  the  sea.  The  plaintiffs  having  in.sured  the  oil 
on  board  the  "Maria,"  together  with  their  expected  profits  thereon: — Held,  that 
they  had  no  insuiable  interest,  as  the  contract  they  ha  I  entered  into  with  H.  &  Co., 
being  verbal  only,  was  incapable  of  being  enforced. 

[S.  C.  9  L.  J.  Ex.  83;  4  Jur.  681.  Discussed,  FAthoxm  v.  Biiulky,  1862,  11  C.  B. 
(N.  S.)  877.  Applied,  Stock  v.  Ingli^,  1882,  9  Q.  B.  D.  720:  reversed,  12  Q.  B.  I). 
564.     Keferred  to,  Joknsm  v.  MacdonaUl,  1842,  9  M.  &  W.  602.] 

Assumpsit.  The  declaration  stated,  that  before  the  making  the  policy  of  insurance 
thereinafter  mentioned,  to  wit,  on  the  31st  July,  1838,  certain  persons  cairying  on 
the  trade  and  business  of  merchants,  under  the  name  and  style  of  Thomas  Harrison 
&  Co.,  baigained  and  sold  to  the  said  plaintiffs  divers,  to  wit,  200  tons  of  palm  oil,  at 
a  certain  rate  or  price  then  agreed  upon  between  the  plaintitis  and  the  defendant,  to 
wit,  the  sum  of  £.'56  per  ton,  to  arrive  by  two  ships  of  the  said  Thomas  Harrison  >fc  Co., 
called  the  "Antelope"  and  the  "Maria,"  that  is  to  say,  100  tons  of  such  oil  by  the 
"Antelope,"  and  the  other  100  tons  by  the  "Maiia";  and  whereas  also  the  said  two 
ships,  before  the  making  the  said  bargain  and  sale,  had  been  and  were  engaged  upon 
a  trading  voyage  to  the  coast  of  Africa  for  the  said  Thomas  Harrison  &  Co.,  and,  at 
the  time  of  the  making  the  said  bargain  and  sale,  were  expected  to  ariive  at  Liverpool, 
iu  the  county  aforesaid,  with  caigoes  on  board  thereof  respectively,  composed,  amongst 
other  things,  of  palm  oil ;  and  whereas  also,  .vfter  the  ra.iking  the  said  bargain  and 
sale,  to  wit,  on  the  1st  of  September,  1838,  the  said  vessel  called  the  "Antelope" 
arrived  at  Liverpool  aforesaid  with  divers  quantities  of  ]>alni  oil  on  Itoard,  and  the  said 
Thomas  Harrison  .*k  Co.  delivered  to  the  said  plaintiffs  100  tons  of  palm  oil  thcre-[225]- 
from,  in  part  performance  of  the  said  bargain  and  sale  of  the  said  200  tons  of  palm  oil 
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as  aforesaid  ;  and  the  said  plaintiffs  further  say,  that,  at  the  time  of  the  said  bargain 
and  sale,  and  of  the  making  the  said  policy  of  insurance,  the  said  ])laintiffs  had  reason 
to  expect  that  they  would  make  divers  great  gains  and  profits,  to  the  amount  of  the 
sum  insured  as  hereinafter  mentioned,  in  case  the  said  part  of  the  said  palm  oil  so 
bargained  and  sold  as  aforesaid,  to  wit,  the  said  100  tons  thereof  to  be  brought  by 
the  "  Maria  "  as  aforesaid,  should  arrive  by  the  said  vessel  called  the  "  Maria."  The 
declaration  then  averred,  that  after  the  said  bargain  and  sale,  to  wit,  on  the  1 3th 
September,  1S38,  the  plaiutifl's  did  make  assurance,  and  cause  themselves  to  be  insured, 
with  the  defendants,  lost  or  not  lost,  at  and  from  twenty-four  hours  after  the  vessel's 
arrival  at  her  first  port  and  place  of  trade  on  the  coast  of  Africa,  and  at  and  from 
thence  to  all  or  any  ports  or  places  on  the  said  coast  of  Africa,  or  African  islands, 
during  her  stay  and  trade  on  the  said  coasts  and  islands,  with  leave  to  proceed,  &c., 
and  thence  to  the  United  Kingdom,  with  leave  to  call,  &c.,  upon  any  kinds  of  goods 
and  merchandizes,  and  also  upon  the  body,  tackle,  &,c.,  in  the  good  ship  called  the 
"Maria,"  until  she  harl  moored  at  anchor  twenty-four  hours  in  good  safety,  &c.  &c., 
valued  at  £500  on  pi-oiit,  free  of  average,  and  without  lienetit  of  salvage,  for  the  sum 
of  £150  :  that,  whilst  the  said  ship  was  prosecuting  her  voyage,  divers  large  quantities, 
to  wit,  100  tons,  of  palm  oil  were  loaded  and  shipped  on  board  the  said  vessel,  and 
continueil  so  loaded  on  board  thereof  from  thence  until  the  loss  thereinafter  mentioned, 
and  that  the  plaintiti's  were  interested  in  the  profits  to  arise  and  be  made  from  the 
sale  and  disposal  of  the  said  palm  oil  to  a  large  value  and  amount,  to  wit,  to  the  value 
and  amount  of  all  the  money  by  them  insured  thereon.  It  then  pioceeded  to  aver  a 
loss  by  the  perils  of  the  sea  of  the  ship  with  the  said  palm  oil  on  board  thereof,  on 
the  18th  of  July,  1838,  whereby  the  said  palm  oil,  [226]  and  the  expected  profits, 
were  wholly  lost  to  the  plaintiffs;  of  all  which  premises  the  defendant  had  notice,  and 
was  requested  by  the  plaintiffs  to  pay  the  saifl  sum  of  £150,  which  the  defendant 
ought  to  have  paid  according  to  the  form  and  effect  of  the  policy  so  made  by  him. 
Yet,  &c.,  [assigning  as  a  breach  the  non-payment  of  the  money].  There  were  al.so 
counts  for  money  had  and  received,  and  upon  an  account  stated. 

To  this  declaration  there  were  several  pleas  on  which  issues  were  joined,  but  the 
one  which  ultimately  became  important  was  the  third  plea  to  the  first  count,  which 
was,  "that  the  plaintitis  were  not  interested  in  the  profits  to  arise  from  the  sale  and 
disposal  of  the  said  palm  oil,  in  the  said  first  count  mentioned,  in  manner  and  form 
as  in  the  first  count  is  alleged  ;"  on  which  plea  the  plaintiff'  took  issue. 

The  cause  was  tried  before  Maule,  B.,  at  the  Liverpool  Summer  Assizes,  when  it 
appeared  in  evidence  that  Messrs.  Harrison  &  Co.  were  the  owners  of  two  vessels 
called  the  "Antelope"  and  "Maria,"  trading  to  the  coast  of  Africa;  and  that  in  July, 
1838,  the  vessels  being  then  expected  to  arrive  in  Liverpool  with  cargoes  of  palm  oil, 
they  agreed  verballj'  to  sell  to  the  plaintifls  200  tons  of  palm  oil  —  lOO  tons  of  oil  to 
arrive  by  the  ''  Antelope,"  and  100  tons  to  arrive  by  the  "Maria,"  at  the  price  of  £36 
per  ton.  On  the  1st  of  September,  1838,  the  "Antelope"  arrived  at  Liverpool  with 
100  tons  on  board,  which  were  delivered  hy  Messrs.  Harrison  &  Co.  to  the  plaintiff's 
in  pursuance  of  the  contract.  The  "Maria"  never  did  arrive,  but,  having  struck  the 
bar  at  the  mouth  of  the  Kiver  Brass  on  the  coast  of  Africa,  she  was  found,  on  examina- 
tion, to  be  so  much  injured  as  to  be  rendered  unseaworthy  and  incapable  of  proceeding 
on  her  voyage:  and  she  was  therefore  unloaded  and  condemned.  The  "Maria"  had 
on  board  only  50  tons  of  oil,  the  whole  of  which  was  transshipped,  and  arrived  in 
Liverpool  by  other  vessels.  It  was  proved  that  the  term  "oil  to  [227]  arrive"  was 
a  mercantile  term,  and  that,  if  the  oil  did  not  arrive  by  the  vessel,  the  purchaser  had 
no  right  to  it.  It  was  contended  at  the  trial,  that  the  underwriters  were  not  liable 
on  this  policy,  on  the  ground  that  the  plaintifis  had  not  such  an  interest  in  the  goods, 
or  the  profits  to  be  deiived  fiom  them,  as  to  make  them  capable  of  being  insured. 
The  learned  Judge  directed  the  juiy  to  find  a  verdict  for  the  plaintiff's,  giving  leave 
to  the  defendant  to  move  to  enter  a  verdict,  on  the  above  ground,  on  the  i.ssue  raised 
on  the  third  plea,  as  well  as  on  other  points  reserved  on  the  other  issues  in  the  cause, 
which  ultimately  became  of  no  impi'rtance,  the  Court  being  of  opinion  that  this  issue 
ought  to  be  entered  for  the  defendant.  Cresswell  having  in  Michaelmas  Term  obtained 
a  rule  accordingly, 

Wightaian  and  Crompton  now  shewed  cause.  The  question  is,  whether  the  plaintiffs 
had  any  interest  in  the  goods  or  the  profits,  in  respect  of  which  they  could  efi'ect  an 
insurance  :  and  it  is  submitted  that  they  had,  there  having  been  a  part  delivery  and 
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acceptance,  by  the  delivery  of  the  100  tons  which  arrived  by  the  "  Antelope."  Messrs. 
Harrison  &  Co.  were  bound  to  deliver  the  oil  insured,  and  could  not  have  objected 
that  there  was  no  written  contract.  There  is  no  doubt  that  expected  profits  may  be 
insured,  and  so  may  imaginarv  profits  :  Lucena  v.  Craiifnrd  (2  N.  K.  300) ;  Thnmp.'!on 
V.  Taylor  (6  T.  R.  483).  In  the  former  case,  Lawrence,  J.,  after  citing  the  definitions 
of  the  contract  of  a  policy  of  insurance,  says,  "  These  definitions,  by  writers  of  ditt'erent 
countries,  are  in  etl'eet  the  same,  and  amount  to  this,  that  insurance  is  a  contract  by 
which  the  one  party,  in  consideration  of  a  price  paid  to  him  adequate  to  the  risk, 
becomes  security  to  the  other  that  he  shall  not  sufi'er  loss,  datnage,  or  prejudice,  by 
the  happening  of  the  perils  specified  to  cei'tain  things  which  may  [228]  be  exposed 
to  them.  If  this  be  the  general  nature  of  the  contract  of  insurance,  it  follows  that 
it  is  applicable  to  pi-otect  men  against  uncertain  events  which  may  in  anywi.se  be  of 
disadvantage  to  them  ;  not  only  those  persons  to  whom  positive  loss  may  arise  by 
such  events  occasioning  the  deprivation  of  that  which  they  may  possess,  but  those 
also,  who,  in  consequence  of  such  events,  may  have  intercepted  from  them  the  advantage 
or  profit  which,  but  for  such  events,  they  would  acquire  according  to  the  ordinary 
and  piobal)le  course  of  things."  And  he  afterwards  adds,  "Interest  does  not 
necessarily  imply  a  right  to  the  whole  or  a  part  of  a  thing,  nor  necessarily  and 
exclusively  that  which  may  be  the  subject  of  privation  ;  but  the  having  some  relation 
to  or  concern  in  the  subject  of  the  insurance,  which  relation  or  concern,  by  the 
happening  of  the  perils  in.sured  against,  may  l>e  so  afl'ected  as  to  produce  a  damage, 
detriment,  or  prejudice  to  the  person  insuring;  and  wheie  a  man  is  so  circumstanced, 
with  respect  to  matters  exposed  to  certain  risks  or  dangers,  as  to  have  a  moral  certainty 
of  advantage  or  benefit,  but  for  those  risks  or  dangers,  he  may  be  said  to  be  interested 
in  the  safety  of  the  thing."  That  statement  of  the  law  includes  this  ca.se,  for  the 
plaintiffs  had  a  moral  certainty  of  advantage,  and  an  interest  in  the  subject-matter  of 
the  contract  from  the  first,  although  they  might  not  ultimately  get  the  goods.  So,  in 
Le  Cias  V.  ilu<jhes  (cited  in  Camden  v.  Anderson,  5  T.  K.  7  10),  the  captors  of  a  prize 
at  St.  Omer  were  held  to  have  an  insurable  interest  in  such  prize,  on  the  ground  of 
their  having  a  reasonable  expectation  of  receiving  from  the  Crown  the  property 
captured.  It  is  not  meant  to  be  contended  that  a  mere  vague  hope  would  be  insurable  ; 
but  this  is  not  so,  but  a  reasonable  exi)ectation  of  a  profit.  It  is  not  necessary  that  it 
should  be  a  strict  legal  right;  an  equitable  one  is  sufficient ;  Hill  v.  Secritan  (1  Bos. 
it  r.  315).  If  there  was  reasonable  ground  to  believe  [229j  that  Messrs.  Harrison  &  Co., 
as  men  of  honour,  would  fulfil  their  contract,  that  would  constitute  an  insurable 
interest.  Clay  v.  ll(tiiinon  (10  B.  &  C.  99)  was  relied  upon  at  the  trial,  but  that  case 
in  truth  is  in  favour,  of  rather  than  against  the  plaintili'.  It  is  also  distinguishable, 
Ijecause  theie  the  contract  was  abrogated,  and  consequently  there  was  nothing  on 
which  the  insuiance  could  attach  In  that  case.  A.,  in  Kugland,  contracted  with  B.  at 
St.  I'etersbmgh,  to  send  him  a  cargo  of  deals,  to  be  paid  for  by  a  hill  at  three  months, 
which  he  duly  accepted.  The  deals  were  shipped,  and  A.  ellected  an  insurance.  The 
ship  was  stranded  on  the  voyage  near  Elsinore,  and  the  deals  were  saved,  but  so  much 
injured  as  not  to  be  wortb»  sending  for.  A.,  on  hearing  of  the  accident,  gave  the 
underwriters  notice  of  abandonment  the  day  before  the  bill  became  due,  which  they 
refused  to  accept.  B.'s  agent  stopped  the  goods  in  transitu  at  Elsinore.  A.  having 
become  insolvent,  it  was  held,  that  his  assignee  under  a  commission  of  bankruptcy 
could  not  recover  on  the  policy,  inasmuch  as  A,,  after  the  stoppage  in  transitu,  had 
not  any  insurable  interest.  The  whole  turneil  on  theeftect  of  the  stoppage  in  transitu, 
and  Lord  Tenterden,  after  stating  the  question  to  be  whether  the  bankrupt  had  an 
inteiest  in  the  goods  insured  at  the  time  of  the  loss,  says,  "  Wc  are  of  opinion,  that, 
under  the  peculiar  circumstances  of  the  present  case,  the  bankrupt,  after  the  stoppage 
in  transitu,  had  no  property  in  the  goods  insured,  and  therefore  the  action  cannot  be 
supported."  If  Harrison  &  Co.  had  entirely  repudiated  the  contract,  and  liad  said 
that  they  would  not  deliver  tiieoil,  then  Cluy  v.  Harrison  might  have  l)een  an  authority 
against  the  plaintills,  but  not  otiierwise.  At  all  events,  here  the  part  delivery 
established  the  contract,  and  made  it  valid.  Tlmmpson  v.  Tai/lor  (0  T.  li.  478)  is  more 
in  point.  There  a  ship  was  chartered  from  London  to  Teneritlb,  there  to  take  on 
[230]  board  a  certain  number  of  pipes  of  wine,  and  to  proceed  to  Barbadocs,  iV'C  , 
for  which  the  owner  was  to  receive  freight  at  the  rate  of  so  much  per  pipe  :  and  it 
was  held,  that  a  policy  of  insurance  on  such  freight  attached  from  the  sailing  of  the 
ship  from   London,  and  that  the  insurers  were  liable,  though  the  ship  was  lost  by 
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being  talccu  as  a  prize  before  she  arrived  at  Teneri(fe.  That  case  is  strong  to  shew 
that  this  was  an  insurable  interest,  for  there  the  subject-matter  of  the  contract  was 
destroyed  before  the  contract  could  take  efl'ect  Lawrence,  J.,  says — "It  seems  to 
me  that  the  plaintiff  had  clearly  an  insurable  interest.  As  to  the  objection  that  this 
was  a  speculative  interest,  this  is  not  unlike  a  case  (referring  to  Grant  v.  Paikmxon, 
Park  on  Insur.  305)  which  happened  a  few  years  ago,  where  it  was  held  that  the 
profits  of  a  cargo  of  molasses  might  be  insured,  notwithstanding  the  statute  19  Geo.  2, 
c.  37."  That  is  an  authority  to  shew  that  expected  profits  may  be  insured.  [Lord 
Abinger,  G.  B.  Should  there  not  be  an  interest  in  the  ship,  in  order  to  legalize  an 
insurance  of  expected  profits?  Li  that  case  there  was  a  legal  interest  in  the  contract. 
Parke,  B.  Where  a  man  has  goods  on  board  a  ship,  then  he  may  insure  the  expected 
profits  to  arise  from  them.  But  is  there  any  interest  either  in  the  ship  or  goods  in 
this  case  1  It  is  not  necessary  that  the  party  should  have  a  legal  interest  in  the  subject- 
matter  of  insurance.  '1  here  was  a  moral  certainty  and  reasonable  expectation  of  profits 
to  arise  from  the  goods,  and  that  is  sufficient.  But  if  not,  there  was  here  a  pait 
delivery  of  the  goods,  which  gets  rid  of  the  objection  that  there  was  no  contract  which 
could  be  enforced.  [Parke,  B.  That  was  after  the  loss.]  Profits  are  an  excrescence 
growing  out  of  a  principal  matter ;  as  was  said  by  Lord  EUenborough,  in  the  case  of 
Eyre  v.  Glover  (16  East,  21S),  "an  excrescence  upon  the  value  of  the  goods  beyond  the 
prime  cost ;"  and  the  excrescence  may  be  in-[231]-sured  separately  by  another  policy 
than  that  of  the  principal.  [Parke,  B.  It  is  clear  that  Harrison  &  Co.  could  have 
insured  their  profits,  because  they  had  the  goods :  but  what  interest  had  the  plaintiff's 
in  them  1  Harrison  &  Co.  could  have  assigned  them  to  a  third  person,  and  he  could 
have  insured  :  but  that  is  a  different  case  from  the  present.]  The  profits  may  be 
insured  independently  of  the  goods.  In  Barclay  v.  Cousins  (2  East,  542),  the  profits 
of  a  cargo  employed  in  trade  on  the  coast  of  Africa  were  held  to  be  an  insurable 
interest.  So  in  Hcnricksun  v.  Margefson  (id.  548,  note),  which  was  an  insurance  at  and 
from  Hamburgh  to  Bourdeaux,  "on  imaginary  profits,"  Lord  Mansfield  said,  "The 
meaning  of  the  policy  seems  to  be,  that  the  ship  and  cargo  shall  arrive  at  the  destined 
port,  and  is  on  the  profit  of  that  particular  ship  and  cargo  ;  but  the  market  varies, 
and  may  depend  upon  twenty -four  hours  sooner  or  later  ;  so  that  unless  the  very  ship 
and  cargo  arrive,  the  profit  may  fail,  and  the  insurance  is  lost."  They  also  cited 
HocUjmi  v.  Glover  (6  East,  316),  and  King  v.  Glmer  (2  N.  R.  206). 

Cresswell,  Alexander,  and  W.  H.  Watson,  contrA,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  H.  The  question  is,  whether  the  plaintifis  had  any  insurable 
interest  in  the  goods  in  question,  and  I  am  of  opinion  that  they  had  not.  The 
argument  of  the  plaintitt''s  counsel  rests  upon  an  analogy  drawn  from  the  law  relating 
to  insurance  on  freight.  It  is  very  true,  where  a  party  is  entitled  to  the  ship,  either 
wholly  or  in  part,  the  law  will  allow  hint  to  make  a  separate  insurance  on  the  freight. 
If  there  is  a  charter-party,  and  the  ship  is  lost,  he  is  entitled  to  recover  for  the  freight. 
But  if  a  ship  is  sent  out  for  goods,  and  none  are  received  on  board,  there  is  no  interest 
to  maintain  an  insurance  on  the  [232]  profits.  Where  goods  are  leceived  on  board 
of  a  vessel,  and  a  contract  is  made  to  secure  them,  then,  if  a  loss  arise.s,  the  assured 
may  recover,  because  his  receipt  of  the  goods  has  been  prevented  by  perils  of  the  sea  ; 
for  he  has  made  a  contract  which  he  had  great  reason  to  expect  would  be  performed. 
But  the  cases  of  freight  are  not  analogous  to  cases  of  insurances  on  the  profits  to  arise 
from  the  sale  of  goods.  They  stand  upon  the  assumption  that  the  party  insuring  has 
in  his  own  power  the  subject-matter  upon  which  the  insurance  is  effected.  In  this 
case,  the  plaintiff's  had  no  present  interest,  and  none  can  attach  on  such  a  contract  as 
this.  If  contracts  for  goods  to  be  purchased  in  futuro  were  allowed  to  be  the  subject 
of  insurance,  it  would  be  allowing  a  wager  policy  to  l)e  made.  But  such  a  doctrine 
would  defeat  the  legislative  provisions  on  the  subject,  and  create  an  imaginary  interest, 
which  has  no  foundation  in  law.  Here  there  was  no  written  contract,  nor  any  con- 
tract which  the  plaintifi's  could  have  enforced.  The  cases  of  freight  suppose  a  contract 
which  is  capable  of  being  enforced.  Here  no  interest  in  the  goods  was  passed  to  the 
plaintiff's.  There  is  a  contract  to  sell  100  tons  of  palm  oil,  to  arrive  by  the  "  Maria"; 
if  the  vessel  do  not  arrive,  or  the  goods  do  not  arrive,  the  contract  is  void.  Then 
where  is  the  interest?  The  transaction  amounts  in  effect  to  an  insurance  of  a  void 
contract. 

Parkr,  B.  I  concur  in  opinion  with  the  Lord  Chief  Baron,  that  the  plaintifTs 
have  no  insurable  interest.     I  admit  that  profits  may  be  insured,  but  that  is  on  the 
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ground  that  they  form  an  additional  part  of  the  value  of  the  goods,  in  which  the  party 
has  already  an  interest.  Thus,  the  owner  of  goods  on  board  a  vessel  may  insure  the 
profits  to  arise  from  them.  So  may  a  consignee,  or  a  factor  in  respect  of  his  com- 
mission. So  ma\'  captors,  because  they  have  a  lawful  possession,  coupled  with  a  well- 
founded  expectation  that  their  claim  to  retain  the  goods  will  be  allowed.  So  may 
[233]  the  owners  of  slaves,  or  a  captain  in  respect  of  his  commission.  In  these  cases 
there  is  either  an  absolute  or  a  special  property  in  possession.  There  the  profits  are 
insured  as  an  additional  value  upon  the  goods,  in  which  the  insurer  has  a  present 
interest.  Here,  however,  the  assured  are  not  interested  at  the  time  of  the  goods 
being  put  on  board,  but  only  upon  their  arrival.  Thev  rely  upon  the  honour  of  the 
vendor,  that  the  goods  shall  be  put  on  board  the  ship  specified  in  the  contract,  and 
that  the3'  shall  be  delivered  to  them  when  the  ship  arrives.  It  is  an  engagement  of 
honour  merely.  If  it  is  not  a  contract  capable  of  being  enforced  at  law,  it  is  nothing. 
The  contract  is  to  sell  the  goods  when  they  arrive,  but  there  was  no  memorandum  in 
writing,  and  consequently  no  contract  which  was  capable  of  being  enforced,  at  the 
time  either  of  the  insurance  or  the  lo.ss  ;  and  if  it  ultimately  did  become  capable  of 
being  enforced,  that  was  only  by  the  subsequent  paic  delivery  and  acceptance,  which 
was  after  the  loss  had  occurred.  At  the  time  of  the  insurance  and  of  the  loss,  there 
was  merely  an  expectation  of  possession  on  the  part  of  the  plaintifl's,  founded  on  the 
mere  promise  of  the  vendors,  but  there  was  a  total  absence  of  interest  in  the  subject- 
matter  of  the  insurance.  There  was  no  contract  which  could  be  enforced,  but  a  mere 
promise  on  the  part  of  Messrs.  Harri.son  &  Co.  to  deliver  the  oil  when  it  arrived. 
There  was  no  interest  whatever,  either  special  or  general,  in  the  cargo.  The  defen- 
dant is,  therefore,  entitled  to  a  verdict  on  the  third  plea. 

Alderson,  B.  I  agree  with  the  rest  of  the  Court  in  thinking  that  the  plaintifl's 
bad  no  insurable  interest  in  the  cargo  of  the  ship  "Maria."  Ihe  contract  of  the 
plaintiffs  with  Harrison  &  Co.  was  a  mere  verbal  contract,  incapable  of  being  enforced. 

GuRNEY,  B.,  concurred. 

Rule  absolute. 

[234]  PiM  AND  Others  v.  Curell  and  Others.  Exch.  of  Pleas.  1840. — A 
declaration  in  case  for  the  infringement  of  a  fei-ry,  described  the  feriy  as  being 
across  the  river  Mersey,  "'  from  the  township,  parish,  chapelry,  or  place  of 
Birkenhead,  in  the  county  of  Chester,  to  the  parish,  township,  or  place  of  Liver- 
pool, in  the  county  of  Lancaster:" — Held,  1st,  that  the  plaintiff  might  recover 
under  this  declaration,  although  he  proved  a  ferry  both  ways,  as  well  from  L.  to 
B.,  as  from  B.  to  L.  ;  2ndly,  that  this  description  did  not  import  a  ferry  from 
the  whole  township,  &c.,  of  B,  to  the  whole  parish,  ifec,  of  L.,  but  that  the 
plaintiff  might  recover  on  proof  of  a  ferry  from  any  point  within  B.  to  L. — Under 
a  lease  of  a  ferry,  describing  it  as  a  ferry  across  a  river  both  ways,  a  ferry  across 
the  river  one  way  only  will  pass. — Serable,  that  the  establishment  of  a  ferry 
across  the  river  Mersey,  having  its  terminus  in  Birkenhead,  within  -100  j'ards  of 
the  plaintiffs'  ferry,  and  upon  which  the  defendants  carried  passengers  and  goods 
for  hire  in  boats  from  Birkenhead  to  Liverpool,  in  itself  imported  an  infringement 
of  the  plaintiffs'  ferry,  for  which  they  might  maintain  an  action. — The  plaintiffs 
derived  title  to  their  feriy  under  a  grant  from  Edward  III.  to  the  priory  of 
Birkenhead.  The  defendants,  in  disproof  of  this  title,  sought  to  shew  that  there 
was  a  pre-existing  ferry  from  Liverpool  to  Birkenhead,  and  from  Birkenhead  to 
Liverpool,  which  rendered  the  grant  of  Edward  III.  void  iis  a  grant  of  ferry. 
In  order  to  shew  that  both  were  ferries  one  way  only,  the  plaintiffs'  from  B.  to  L., 
and  the  other  from  L.  to  B.,  the  plaintifl's  gave  in  evidence  ceitain  proceedings 
in  the  Court  of  Chancery  of  the  Duchy  of  Lancaster,  temp.  Chas.  1.,  on  an  infor- 
mation filed  at  the  relation  of  the  then  lessee  of  the  latter  ferry  under  the  crown, 
Sir  W.  Molyneux,  against  the  proprietor  of  the  former,  a  Mr.  Powell.  The 
information  claimed  a  ferry  both  ways,  and  sought  to  restiain  the  defendant  from 
proceeding  in  certain  suits  in  the  Court  of  Kequests  at  Westminster  in  disturb- 
ance of  the  right  of  the  relator,  and  prayed  process  against  the  defendant  to 
appear  in  the  Duchy  Court  to  answer  the  premises,  and  abide  the  order  of  the 
Court.  Before  answer,  the  Court  made  ar)  order,  purporting  to  be  "in  explana- 
tion of  an  injunction  agaitist  the  defendant  to  permit  the  relator  peaceably  to 


396  PIM    r.  CURELL  6M.&W.235. 

enjoy  his  feny,  and  take  the  profit  thereof  in  such  manner  as  the  same  had  been 
enjoyed  for  twenty  years  last  past,"  and  whereby,  (on  affidavit  on  the  part  of 
the  relator,  stating  that  the  occupiers  of  the  two  ferries  had  been  accustomed  for 
twenty  j'ears  past  mutually  to  account  with  each  other  at  certain  times  and 
places  agreed  on,  concerning  the  profits  of  the  ferries,  the  occupiers  of  Powell's 
ferry  paying  to  the  occupiers  of  Molyneux's  ferry  half  the  profits  of  the  freight 
laden  on  the  Liverpool  side  and  landed  on  Cheshire  side,  and  the  latter  making 
some  payments  to  the  former  for  part  of  the  profits  of  the  freight  laden  on 
Cheshire  side  and  landed  on  Liverpool  side),  the  Court  ordered  that  Powell 
should  account  and  pay  as  had  been  accustomed,  or  in  default  an  attachment 
should  be  awarded  against  him.  The  answer  of  Powell  also  claimed  a  ferry  both 
ways,  founding  his  title  on  the  grant  of  Edward  IIL  On  the  6th  of  June,  1627, 
the  Court  ordered  that  an  attachment  should  be  awarded  against  the  defendant 
for  his  contempt  in  not  accounting  according  to  the  former  oider :  and  on  the 
11th  of  June,  a  further  order  was  made,  that  the  ferrymen  on  both  sides  should 
weekly  account  each  toother  according  to  the  previous  usage  ;  that  both  sides 
should  account  each  to  other  for  the  time  past,  before  the  next  assizes :  that  the 
relator  might  take  out  an  attachment  de  bene  esse,  that  if  the  defendant  and  his 
ferrymen  did  not  account  accoi'dingly  they  might  be  attached  for  their  former 
contempts  ;  and  that  in  case  the  ferrymen  of  the  relator  did  not  account  accord- 
ing to  that  order,  an  attachment  should  be  awarded  against  them.  It  appeared 
that  depositions  were  afterwards  taken  in  the  suit  on  both  sides,  but  it  did  not 
appear  what  was  its  ultimate  result. —  Held,  that  none  of  the  above  orders  were 
admissible  in  evidence,  as  not  amounting  to  any  final  decree,  or  containing  any 
adjudication  of  the  Court  upon  the  rights  of  the  parties,  but  merely  directing  the 
continuance  of  a  certain  state  of  things  pendente  lite. — A  right  of  ferry  is  a 
matter  in  which  the  public  are  interested,  and  as  to  which,  therefore,  reputation 
is  evidence,  and  so  also  is  a  verdict  or  judgment  of  a  Court  of  competent  juris- 
diction, touching  the  same  right,  although  between  other  parties. 

[Discussed,  A^'eill  v.  Duke  of  Devonshire,  lb82,  8  A.  C.  135.  Referred  to,  Mercer  v. 
Denne,  [1905]  2  Ch.  538;  Cmoes  Urban  Council  v.  Southampioii  Steam  Packet  Company, 
[1905]  2  K.  B.  287  ;  General  Estates  Cmnpany  v.  Beaver,  [1914]  3  K.  B.  924.] 

Case  for  the  infringement  of  a  ferry.  The  declaration  stated,  that  the  plaintiffs, 
before  and  at  the  time  of  the  committing  of  the  grievances,  &c.,  were  lawfully 
possessed  of  a  [235]  certain  ancient  ferry,  across  and  over  a  certain  arm  of  the  sea 
called  the  river  Mersey,  from  the  township,  parish,  chapelry,  or  place  of  Birkenhead, 
in  the  county  of  Chester,  to  the  parish,  township,  or  place  of  Liverpool,  in  the  county 
of  Lancaster,(a)  for  carrying,  conveying,  and  ferrying  over  and  across  the  said  river, 
from  the  said  township,  &c.,  of  Birkenhead  to  the  said  parish,  &c.,  of  Liverpool,  within 
the  said  ferry,  all  passengers  and  other  persons  having  occasion  for  the  same,  and  the 
goods  and  chattels  of  such  persons,  in  boats  kept  by  and  by  the  authority  of  the 
plaintiiTs  there  for  that  purpose,  they  the  plaintifl's  taking  and  receiving  certain 
reasonable  freights  and  ferryages,  &c.  Breach,  that  the  defendants,  contriving, xfcc, 
on  the  1st  of  August,  1837,  and  on  divers  other  days  and  times,  Ac,  wrongfully  carried 
and  conveyed  divers  passengers  and  goods  for  hire  in  certain  boats,  over  and  across 
the  said  river,  from  the  said  township,  &c.,  of  Birkenhead  to  the  said  parish,  &c.,  of 
Liverpool,  and  upon  the  said  part  of  the  said  river  where  the  plaintitl's  had  such  ferry 
as  aforesaid,  and  o\  er,  upon,  and  within  the  said  ferry  of  the  plaintifi's,  whereby  ifec. 
Another  breach  alleged,  that  the  defendants  canied  passengers  and  goods  across  the 
river,  from  Birkenhead  to  Liverpool,  near  to  the  said  part  of  the  said  river  where  the 
plaintifi's  had  such  ferry  as  aforesaid,  and  near  to  the  said  ferry,  &c. 

Pleas — first,  not  guilty  ;  secondly,  that  the  plaintiffs  were  not  lawfully  possessed 
of  an  ancient  fei'ry  across  and  over  the  said  arm  of  the  sea,  from  Birkenhead  aforesaid 

(a)  The  declaration,  as  originally  framed,  claimed  the  ferry  both  ways,  from 
Birkenhead  to  Liverpool,  and  from  Liverpool  to  Birkenhead  ;  but  subsequent 
investigation  into  the  title  having  satisfied  the  plaintiff's  that  their  ferry  legally 
existed  one  way  only,  viz.  from  Birkenhead  to  Liverpool,  a  Judge's  order  was  obtained 
to  amend  the  declaration  accordingly. 
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to  Liverpool  aforesaid,  in  manner  and  form  as  in  the  declaration  alleged  : — upon  which 
issues  were  joined. 

[236]  The  cause  was  first  tried  before  Vaughan,  J.,  at  the  Cheshire  Summer  Assizes, 
1838.  The  plaititiffs  claimed  as  lessees  of  a  ferry  across  the  river  Mersey,  from 
Birkenhead  to  Liverpool,  called  the  "  Woodside  Ferry,"  under  a  lease  granted  to 
them  in  the  year  1833,  bv  Francis  Kichard  Price,  Esq.,  the  alleged  owner  of  the  ferry. 
The  liefendants  had,  in  the  year  1837,  set  up  another  ferry  across  the  river,  from  a 
point  in  Birkenhead  called  the  Ivy  Rock,  about  400  yards  to  the  southward  of  the 
terminus  of  the  Woodside  Ferry,  to  Liverpool,  which  they  called  the  "Plonks'  Ferry," 
and  had  built,  on  the  Birkenhead  side,  a  pier  and  hotel,  and  established  steamboats, 
which  plied  regularly  during  the  day.  It  was  for  this  alleged  invasion  of  the  plaintiffs' 
feriy  that  the  action  was  brought. 

The  plaintiff's  derived  their  title  from  letters  patent  under  the  great  seal,  dated 
11  Edw.  2,  A.D.  1318,  and  4  Edw.  3,  a.d.  1331.  By  the  former,  after  reciting,  that 
"  from  the  vill  of  Liverpool,  in  the  county  of  Lancaster,  to  the  priory  of  Birkenhead, 
in  the  county  of  Chester,  and  from  the  said  priory  to  the  aforesaid  vill,  over  ["  ultra  " 
the  arm  of  the  sea  theie,  a  common  passage  was  had  [" commune  passagium  habeatur," 
and  that  the  men  intending  to  pass  over  the  said  arm  of  the  sea  had  hitherto  been 
obliged  to  turn  aside  to  the  said  priorv,  because  in  the  place  of  the  aforesaid  passage 
there,  there  were  not  any  houses  for  the  entertainment  of  such  men,"  whereby  the 
priory  was  burdened  beyond  its  means,  by  the  exercise  of  the  necessary  hospitality, 
the  King  granted  to  the  prior  and  convent  of  the  said  priory  of  Birkenhead  his  royal 
license  to  erect  in  the  place  of  the  said  passage  an  inn  or  house  of  entertainment,  for 
the  benefit  of  the  passengers.  The  letters  patent  of  4  Edw.  3,  after  inspecting  and 
confirming  the  above  grant,  stated,  that  the  King,  "willing  to  do  the  said  prior  and 
convent  a  more  abundant  favour,  and  for  the  benefit  of  those  wishing  to  pass  over  by 
water  there,  granted  to  the  said  prior  and  convent,  '  quod  ipsi  et  eorum  successores  in 
perpetunm  [237]  habeant  ibidem  passagium  ultra  dictum  brachium  maris,  tarn  pro 
hominibus  quam  pro  equis,  et  aliis  rebus  quibuscunque,'  and  that  they  might  receive 
for  that  passage  as  reasonably  might  be  done." 

The  plaintiffs  next  put  in  certain  pleadings  in  a  quo  warranto,  filed  by  the  Attorney- 
General  of  the  Palatinate  of  Chester,  in  the  Court  of  the  Earl  Palatine,  in  27  Edw.  3, 
(1354),  against  the  prior  and  monks  of  the  priory  of  Birkenhead,  touching  the  claims 
of  the  convent,  and,  amongst  others,  this  claim  of  a  right  of  passage.  The  Prior 
pleaded,  as  to  this  part  of  the  information,  the  above  grant  of  the  4  Edw.  3,  which  he 
set  forth  The  AttorneyGeiicral  then  called  upon  him  to  state  his  tolls,  which  being 
stated,  he  replied  that  they  were  excessive.  The  record  then  contained  an  award  of  a 
venire,  but  it  did  not  appear  what  was  the  result  of  the  proceeding.(a)' 

At  the  dissolution  of  the  monasteries,  27  Hen.  8,  (1535),  the  possessions  of  the 
priory  of  Birkenhead  passed  to  the  Crown  :  and  in  the  36  Hen.  8,  (1544),  the  King's 
receiver  of  the  rents  of  the  late  prior}'  accounted  to  the  Crown  for  "  the  profit  of  the 
ferry-house,  and  the  boat  called  the  ferry-lwat,  41.  6s.  8d." 

By  letters  patent  under  the  great  seal,  dated  in  Xov.  1545,  (37  Hen  8),  the  King 
granted  to  Ralph  Worsley,  in  consideiation  of  5681.  lis.  6d.,  all  the  houses,  lands,  ifec., 
of  the  late  priory  of  Birkenhead,  "and  all  the  ferry  and  ferry  house,  and  boat  called 
the  ferry-boat,  and  all  the  profit  of  the  same,  with  all  and  singular  everj'  of  their 
appurtenances,  ifec,"  to  hold  the  same  by  the  20th  part  of  a  knight's  fee,  and  an  annual 
rent  of  59s.  5d.  The  plaintitis  clcaily  deduced  the  title  to  the  feriy,  through  several 
settlements  and  wills,  from  Kalph  Woisley  to  Mr.  Price,  their  les.sor,  and  shewed  the 
payment  of  the  animal  rent  of  598.  5d.,  first  to  the  [238]  Crown,  and  subsequently  to 
the  grantees  of  the  Crown,  from  the  date  of  the  giant  to  Worsley  until  the  present 
time.  The  inquisitio  post  mortem  of  Kalph  Worsley,  the  grantee,  dated  15th  Eliz., 
(1572),  was  read  ;  whereby  it  wiis  found  that  he  died  seised  of  the  manor  of  Birkenhead, 
"and  of  a  passage  over  the  water  of  .Mersey,  in  Birkenhead  aforesaid" 

The  plaintifls  then  put  in  several  documents  for  the  purpose  of  tracing  the  title  to 
another  (as  they  alleged)  eo-existing  ferry  across  the  river  Mersey,  from  Liverpool  to 
Birkenhead  ;  (u)-  viz.  :  — 

(ay  This  document  was  objected  to  on  the  second  trial  of  the  cause,  and  withdrawn. 
(af  This  ferry  was  distinguished  throughout  the  cause  by  the  title  of  the  Liverpool 
ferry. 
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13  Hen.  3  (1228).  Conveyance  from  Roger  de  Maresey  to  Rauulph,  Earl  of 
Chester,  of  "  all  his  lands  between  the  Ribble  and  the  Mersey,"  for  40  marks  of  silver. 
This  grant  was  confirmed  by  charter  of  King  Henry  3,  in  the  same  year. 

lt<  Hen.  3  (1233).  A.ssignment  to  Agnes,  wife  of  William  de  Ferrers,  Earl  of 
Derby,  of  the  lands  between  the  Ribble  and  the  Mersey,  as  one  of  the  sisters  and 
coheiresses  of  the  said  Ranulph,  Earl  of  Chester. 

38  Hen.  3  (1253).  Grant  of  the  King  to  Edward,  his  first-born  son  and  heir,  of 
the  cnstody  of  all  the  lands  which  were  of  William  de  Ferrers,  Earl  of  Derby,  to  be 
had  until  the  fnll  age  of  the  heir  of  the  same  Earl. 

41  Hen.  3  (12.56).  Account  of  Henry  de  Lee,  bailitl'  of  the  Lord  Edward,  in  which 
he  rendered  account  (inter  alia)  of  £10  "for  the  town  of  Liverpool,  with  toll,  stallage, 
passage,  &c." 

50  Hen.  3  (1265).  Grant  by  the  King  to  Edmund,  his  son,  of  the  castles  and  lands 
of  Robert  de  Ferrers,  Eail  of  Derby,  with  all  their  appurtenances. 

25  Edw.  1  (1296).  Inquisitio  post  mortem  of  the  Lord  Edmund,  brother  of  the 
King  Edward  1,  which  found  that  [239]  he  died  possessed  of  (inter  alia)  "passagium 
ultra  Mersey,"  worth  by  the  year  26s.  8d 

22  Edw.  3  (1349).  Account  of  the  King's  minister,  whereby,  in  his  return  for 
Liverpool,  he  accounted  for  (inter  alia)  the  passage  of  a  boat,  &c.,  demised  to  John, 
the  son  of  William  del  Mer. 

Leases,  under  the  seal  of  the  duchy  of  Lancaster,  of  the  several  dates  of  2  Rich.  3, 
(1485);  20  Hen  7,  (1505);  20  Hen.  8,  (1528);  37  Hen.  8,  (1545— the  .same  year  as 
the  grant  to  Ralph  Worsley  above  mentioned) ;  1  &  2  Phil.  &  Mary,  (1154) ;  28  Eliz. 
(1586),  were  put  in.  The  first  of  these  described  the  ferry  as  "the  passage  or  ferry 
over  the  water  of  Mersey,  between  the  town  of  Liverpool  and  the  county  of  Chester, 
parcel  of  the  duchy  of  Lancaster,  together  with  the  boat,  and  all  other  profits,  issues, 
and  emoluments  to  the  same  passage  or  ferry  appertaining  or  in  an}'  manner  belonging. 
The  other  leases  desci'ibed  it  variously  as  "a  boat  for  a  passage  over  the  water  of 
Mersey," — "a  boat  and  the  passage  over  the  water  of  Mersey," — "the  ferry-boat  an.d 
the  passage  over  the  water  of  Mersey."  The  leases  of  1545  and  1554  were  (each  for 
21  years)  to  Sir  William  Molyneux,  and  that  of  1586  to  Richard  Molyneux. 

The  plaintiffs  then  offered  in  evidence  certain  proceedings  upon  an  information 
filed  in  the  Court  of  Chancery  of  the  duchy  of  Lancaster,  22Md  May,  2  Car.  1,  1626, 
by  the  Attorney-General  of  the  duchy,  at  the  relation  of  Sir  Richard  Molyneux, 
against  Thomas  Powell,  Esq.,  (great  grandson  of  Ralph  Worsley,  and  then  owner  of 
the  Woodside  Ferry),  and  two  of  his  ferrymen. 

The  information  stated,  that  the  king  was  seized  in  his  demesne  as  of  fee,  in  right 
of  his  duchy  of  Lancaster,  of  and  in  the  village,  town,  and  lordship  of  Liverpool,  with 
the  appurtenances,  in  the  county  of  Lancaster,  and  (inter  alia)  of  and  in  a  certain  ferry 
or  pas.sage  for  the  carrying  and  transporting  of  all  passengers,  goods,  merchandize,  and 
[240]  cattle,  by  one  or  more  feriy  boat  or  boats,  at  all  convenient  and  fitting  times  of 
the  year,  from  the  said  village,  &c.,  of  Liverpool,  over  the  river  Mersey,  to  a  certain 
place  called  Birkenhead  Wood,  on  the  other  side  of  the  same  river,  and  within  the 
county  palatine  of  Chester,  and  to  all  and  every  other  place  upon  the  other  side  of 
the  same  river,  adjoining  or  abutting  to,  or  upon  the  confines  of,  the  said  county 
palatine  of  Chester ;  and  so,  in  like  manner,  from  the  said  place  called  Birkenhead 
Wood,  and  other  places  in  Cheshire,  on  the  other  side  of  the  said  river  Mersey,  to  the 
said  village,  &c.,  of  Liverpool.  It  then  set  forth  a  lease  from  the  Crown,  dated  10th 
May,  2  Jac.  1,  (1604),  under  the  seal  of  the  duchy  of  Lancaster,  to  Sir  Richard 
Molyneux,  Bart.,  deceased,  for  a  term  yet  unexpired,  at  a  yearly  rent  of  I  41.  6s.  8d. ; 
and  the  devolution  of  the  term,  upon  his  death,  to  Sir  Richard  Molyneux,  his  son, 
the  relator.  It  then  alleged,  that  the  defendants,  intending  wrongfully  to  dispossess 
the  said  Sir  R.  Molyneux  of  the  ferry  and  passage,  and  to  gain  and  acquire  the  same, 
and  the  fees  and  profits  thereof,  to  them  or  some  of  them,  &c.,  had  of  late  wrongfully 
and  unlawfully  entered  and  intruded  into  and  upon  the  said  ferry  or  passage,  and  did 
wrongfully  pretend,  challenge,  and  claim  the  same  ferry  and  passage,  and  the  fees  and 
profits  thereof,  to  be  the  inheritance  of  them,  or  .some  of  them ;  and  had  of  late 
hindered,  disturbed,  and  interrupted,  and  still  did  hinder  and  interrupt  the  said  Sir 
Richard  Molyneux,  his  servants,  labourers,  and  assigns,  of  and  in  the  said  ferry  and 
passage,  to  have,  use,  exercise,  and  enjoy  the  same  with  their  boats  and  vessels,  for 
the  transportation  of  passengers,  goods,  and  merchandize,  from  and  to  the  several 
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places  aforesaid,  and  in  manner  aforesaid  ;  and  to  receive  and  take  the  profits  thereof, 
according  to  the  ancient  usage  heretofore  used  in  that  behalf :  and  in  further  wrong 
to  his  Majesty,  and  his  lessees  and  fermors  of  the  said  ferry  or  passage,  the  defen- 
dants, or  some  of  them,  had  then  of  late  [241]  made  for  themselves  and  used  ferry- 
boats for  the  carrying  and  transporting  of  passengers,  &c..  over  the  said  river,  on  the 
same  ferry  and  passage,  in  as  ample  a  manner  as  his  Majesty,  his  lessees  or  fermors 
thereof,  were  rightfully  entitled  to  do  ;  and  did  wrongfully  claim  and  use  the  said 
ferry  or  passage,  and  land  their  passengers  and  freight  upon  his  Majesty's  soil,  within 
his  manor  oi'  town  of  Liverpool  ;  and  did  likewise  take  into  the  same  ferry  passengers 
and  freight  on  Liverpool  side,  and  land  the  same  on  Cheshire  side,  without  giving  any 
recompense  to  his  Majesty,  or  his  lessees  or  fermors  of  the  said  manor  and  ferry  in 
respect  thereof,  &c.  The  information  went  on  to  allege,  that  the  defendants  had 
commenced  several  suits  against  Molyncux  and  several  of  his  servants,  in  his  Majesty's 
Court  of  Requests,  touching  the  said  ferry  and  passage,  and  thereby  endeavoured  to 
impeach  his  Majesty's  title  to  the  ferry,  and  the  fees  and  profits  thereof ;  and  to  stay 
due  trial  and  proceeding  in  divers  actions  of  account  by  the  under  tenants  and  servants 
of  Molyneux  against  the  defendants,  touching  the  profits  of  the  ferry  ;  and  had  obtained 
orders  and  injunctions  out  of  the  Court  of  Requests  for  the  investing  and  settling 
of  the  defendants  in  the  peaceable  possession  of  the  ferry,  &c. ;  and  that  such  pro- 
ceedings trenched  upon  the  King's  right  and  inheritance  in  the  ferry,  and  the  fees 
and  profits  theieof,  and  to  the  derogation  of  the  Dnchy  Court,  &c.  &c.  And  forasmuch 
as  the  town  and  lordship  of  Liverpool,  and  the  said  ferrv  and  passage,  and  all  other 
the  things  aforesaid  granted  to  the  said  Sir  Richard  Molyneux,  were  in  the  county 
palatine  of  Lancaster,  and  within  the  order,  survey,  and  jurisdiction  of  the  Duchy 
Court,  and  all  matters  whatsoever  for  or  concerning  the  same  were  more  aptly  and 
fiftly  to  be  heard,  ordered,  and  decided  in  that  Court  than  elsewhere,  the  information 
therefore  prayed  process  against  the  defendants  to  appear  in  his  Majesty's  Court  of 
Duchy  Chamber,  at  Westminster,  to  answer  the  premises,  and  abide  the  order  of  the 
Court. 

[242]  The  defendants  first  put  in  a  joint  plea  or  demurrer  to  the  information, 
alleging  that  the  ferry  therein  mentioned  did  not  h'e  nor  was  to  be  exercised  within 
the  county  palatine  of  Lancaster,  but  laj'  out  of  the  body  of  every  county,  and  was 
to  be  exercised  and  used  over  the  I'iver  of  Mersey,  which  river  divided  the  counties 
palatine  of  Chester  and  Lancaster,  and  therefore  the  information  did  not  allege  any 
sufficient  matter  to  entitle  the  Duchy  Court  to  the  jurisdiction  thereof;  and  praying 
judgment  whether  the  Court  would  take  conusance  of  the  suit.  This  plea  was  however 
overruled  ;  and  by  an  order  bearing  date  the  2.5th  Nov.,  in  the  same  year,  purporting 
to  be  "in  explanation  of  an  injunction  formerly  granted,  by  which  the  defendants 
were  enjoined  to  permit  and  suffer  the  relator,  and  all  claiming  under  him,  peaceably 
and  quietly  to  enjoy  the  said  ferry  and  pa.ssage,  and  to  take  the  profit  thei  eof,  in  such 
manner  and  form  as  the  same  had  been  enjoyed  for  the  most  part  of  twenty  years 
last  past,"  the  Court,  "on  consideration  of  an  affidavit  of  the  undei'  fermor  of  the  said 
ferry,  whereby  it  a|)peared  that  the  fermors  of  the  said  ferry  of  Liverpool,  and  the 
fermors  and  occupiers  of  the  ferry  claimed  by  the  said  Thomas  Powell  over  the  river 
of  Mersey,  had  been  n.sed  .and  accustomed  for  the  most  part  of  twenty  years  last  past, 
and  above,  mutually  to  account  with  each  other,  at  certain  times  ;uid  places  agreed 
on  between  them,  for  and  concerning  the  fees  and  profits  taken  by  means  of  the  said 
several  ferries  ;  and  that  mutual  allowances  had  been  made  during  all  the  time  afore- 
said each  to  other  for  the  said  profits,  viz.  that  the  fermors  of  the  said  Thomas  Powell's 
ferry  had  always  paid  to  the  fermors  of  his  Majesty's  ferry  the  moiety  or  one  half 
part  of  the  benefit  of  such  freight  as  was  laden  and  taken  in  on  Liverpool  side,  and 
landed  on  Cheshire  side  ;  and  that  likewise  the  fermors  of  his  Majesty's  ferry  had  made 
some  payments  and  allowances  to  the  fermors  of  Powell's  ferry  for  p.irt  of  the  profits 
of  such  freight  as  was  taken  [243]  into  the  ferry  belonging  to  his  Majesty's  fermors 
on  Cheshire  side,  and  landed  on  Liverpool  side  ;  "  ordered,  that  Powell,  ,ind  all  claiming 
under  him,  and  other  per-.sons  using  or  occupying  the  said  ferry,  should,  on  sight  of 
that  order,  account  and  pay  to  the  fermors  or  occupiers  of  his  Majesty's  ferry,  according 
as  had  been  used  for  most  part  of  twenty  years  past,  or  in  default  thereof,  an  attach- 
ment should  issue  against  the  said  Powell,  and  all  other  persons  using  the  said  ferry. 

On  the  ind  February,  1626-7,  the  defendant  Powell  filed  his  answer  to  the 
information,  in  which  he  set  forth  the  letters  patent  of  4  Edw.  3,  and  the  subsequent 
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title  to  the  ferry  thereby  granted,  until  it  vested  in  himself :  and  (after  denying  the 
several  allegations  of  the  infoimation)  stated,  that  anoientl^^  tu  wit,  from  the  time  of 
the  grant  made  to  the  said  prior  and  convent  as  aforesaid,  and  until  of  late  years,  the 
sole  ferrying  and  transporting  of  passengers,  goods,  and  cattle  over  the  said  river,  in 
the  aforesaid  place,  was  by  the  tenants  or  servants  of  those  under  whom  the  defendant 
claimed  his  estate  in  the  said  ferry,  and  by  no  others  :  but  that  of  late  years  certain 
of  the  townsmen  of  Liverpool  had  by  little  and  little  encroached  upon  his  and  his 
ancestor's  right,  in  taking  upon  them  to  make  a  boat  for  the  transportation  of  passengers, 
goods,  and  cattle,  contrary  to  justice,  and  to  the  prejudice  of  the  defendant;  that  he 
the  defendant  had  not  at  any  time  made  or  used  any  ferry  boats  for  the  transportation 
of  passengers,  &c.,  but  that  the  other  defendant  (his  lessee)  and  other  tenants  of  the 
ferry  before  him,  had  from  time  to  time  repaired  the  ancient  and  accustomed  ferry- 
boats, and  made  new  boats  as  occasion  required  ;  without  this,  that  the  defendant 
wrongfully  claimed  or  used  the  said  ferry,  or  otherwise  than  was  lawful  for  him  to  do, 
or  had  commenced  any  suits  against  Molyneux,  &c.,  for  any  other  purpose  than  the 
quieting  of  the  defendant,  his  tenant  and  servants,  in  the  possession  of  the  said  ferry 
and  of  the  profits  thereof,  &c. 

On  the  6th  June,  1627,  the  Court  made  an  order  that  [244]  an  attachment  should 
be  awarded  against  the  defendants  for  their  contempt  in  not  accounting  according  to 
the  former  order;  and  on  the  11th  June  a  further  order  was  made,  that  Mr.  Powell 
should  cause  his  ferrymen  to  account,  or  else  discharge  himself  by  affidavit  that  he 
could  not  procure  them  to  account,  according  to  the  former  order  of  the  Court:  "and 
that  the  ferrymen  on  both  sides  should  weekly  account  for  the  proKts  of  the  said 
ferries,  each  to  other,  as  had  been  used  for  the  most  part  of  twenty  years  last  past, 
and  for  such  time  past  as  the  ferrymen  on  both  sides  had  not  theretofore  accounted 
for  the  profits  of  their  ferries,  according  as  they  had  usually  done  for  the  most  part 
of  twenty  years  last  past ;  that  both  sides  should  account  each  to  other  for  the  said  time 
past  at  or  before  the  next  assizes  to  be  held  at  Lancaster ;  and  that  the  relator  might 
take  forth  an  attachment  de  bene  esse,  that  if  the  defendant,  and  all  other  his  ferry- 
men, should  not  account  according  to  the  tenor  of  that  order,  they  should  be  attached 
in  regard  of  former  contempts  appearing  to  the  Court ;  and  in  case  the  ferrj'men  of 
the  relator  did  not  account  according  to  that  order,  then  an  attachment  to  be  awarded 
against  them  for  their  contempt  in  not  accounting." 

These  proceedings  were  objected  to  by  the  defendant's  counsel,  as  being  inadmis- 
sible in  evidence  on  two  grounds :  first,  that  the  suit  was  res  inter  alios  acta ;  and 
secondly,  that  there  was  no  final  decree  or  judgment.  For  the  plaintiffs,  LnyJiouru  v. 
6'm/)  (4  M.  &  W.  oi'O)  was  referred  to,  and  on  the  authority  of  that  case  the  learned 
Judge  admitted  the  evidence.  Certain  depositions  taken  in  the  same  suit,  under  a 
commission  issued  sulisequently  to  the  last  order,  were  also  tendered  in  evidence, 
but  on  being  objected  to,  were  withdrawn.  It  did  not  appear  what  was  the  final 
result  of  the  suit. 

The  plaintifts'  counsel  then  put  in  .several  leases  of  the  Woodside  Ferry  by  the 
ancestors  of  Mr.  Price.  One  of  them,  being  a  lease  from  Alice  Price  to  William  Woods, 
for  seven  [245]  years,  dated  6th  June,  1752,  contained  a  covenant  by  the  lessee  to 
pay  the  yearly  sum  of  40s.  to  the  Honourable  Thomas  Molyneux,  "  for  the  liberty  of 
taking  of!  passengers  from  Liverpool  town  side."  The  lease  from  Mr.  Price  to  the 
plaintiffs,  whii  h  was  dated  31st  August,  18-35,  described  the  ferry  as  existing  both 
ways,  from  Birkenhead  to  Liverpool,  and  from  Liverpool  to  Birkenhead  ;  and  it  con- 
tained a  proviso  enabling  the  pl.iintitFs  to  determine  the  lease  upon  six  months'  notice, 
in  case  a  legal  ferry  should  be  established,  by  act  of  Parliament  or  otherwise,  within 
five  hundred  yards  of  the  plaintifl''s  ferry. 

The  plaintiffs  then  called  a  number  of  witnesses,  the  result  of  whose  evidence  was, 
that  as  far  back  as  living  memory  went,  there  had  been  a  quay,  and  a  regular  establish- 
ment of  boats  plying  at  stated  intervals,  at  Woodside,  where  the  lessee  of  the  ferry 
had  always  kept  a  public-house;  carrying  passengers  formerly  at  2d.,  but  since  the 
introduction  of  steam-boats,  at  3d.  a  head  ;  that  during  all  the  time  the  sailing-boats 
were  in  use,  the  Liverpool  town-boats  had  been  in  the  habit  of  bringing  passengers 
across  to  the  Cheshire  side  :  that  they  were  never  permitted  to  land  them  on  the 
Woodside  quay,  or  to  take  back  passengers  from  the  quay,  except  at  one  time  on  pay- 
ment of  a  penny  each,  which  was  called  the  "landing  penny;"  that  more  or  less 
resistance  had  also  been  made  at  different  times  to  their  taking  back  passengers  from 
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Other  parts  of  the  Cheshire  shore  within  the  alleged  limits  of  the  Woodside  Ferry, 
unless  in  the  case  of  their  bringing  across  parties  for  recreation,  whom  they  were 
always  allowed  to  wait  for  and  take  back.  About  twenty  years  ago,  ou  the  introduc- 
tion of  steamboats,  another  feiry  (so  called)  was  established,  with  Mr.  Price's  permission, 
from  a  point  about  SOO  yards  to  the  eastward  of  the  Woodside  Ferry  to  Liverpool, 
which  was  called  the  Birkenhead  Ferry  :  and  since  that  time  steam-boats  had  regularly 
run  during  the  day  on  both  these  lines  of  ferry.  In  the  year  11S26,  the  [246]  then 
lessee  of  the  ferrj'  built  a  new  and  more  commodious  quay,  or  slip,  about  100  yards 
to  the  westward  of  the  old  qua\',  which  had  since  been  disused.  Before  the  existence 
of  the  present  town  of  Birkenhead,  there  were  few  houses  within  the  township,  and 
the  high  road  leading  from  Chester  to  the  water-side  came  down  to  the  shore  at  the 
point  called  Ivy  Rock,  and  thence  ran  along  the  shore  as  far  as  the  old  Woodside  quay  ; 
beyond  which  to  the  westward  theie  was  no  regular  road,  but  only  the  open  shore  of 
the  river.  Since  the  town  of  Birkenhead  has  been  built,  within  the  last  fifteen  or 
twenty  years,  this  road  has  been  destroyed,  and  the  high  road  from  Chester  comes 
directly  to  the  shore  at  Woodside  :  and  between  it  and  the  river  are  several  streets, 
and  a  considerable  population. 

An  admission  of  the  defendants'  attorney  was  put  in,  whereby  it  was  admitted, 
"that  the  defendants  did,  on  the  1st  day  of  August,  1837,  and  on  divers  other  days 
before  the  commencement  of  this  suit,  carry  and  convey  divers  passengers  and  goods, 
for  hire,  in  certain  boats,  from  a  point  in  Birkenhead  called  the  Ivy  Rock,  to  Liverpool, 
and  back  again.'  No  evidence  was  however  given  of  the  carrying  by  the  defendants 
of  any  particular  individuals,  or  whence  the  persons  carried  by  them  came,  further 
than  that  some  of  them  were  seen  to  come  from  the  present  Chester  road. 

At  the  close  of  the  plaintiffs'  case,  Cresswell,  for  the  defendants,  applied  for  a  non- 
suit on  several  grounds.  First,  that  there  was  a  variance  between  the  declaration  and 
the  evidence,  inasmuch  as  the  declaration  claimed  the  right  of  ferry  generally  from  the 
township  of  Birkenhead  to  the  parish  of  Liverpool ;  whereas  the  evidence  was  only 
of  a  ferr\'  from  a  point  within  the  township  of  Birkenhead,  viz.  Woodside,  to  Liverpool : 
that  the  declaration  ought  to  have  stated  the  actual  termini  of  the  ferry,  and  not  having 
done  so,  and  the  statement  being  larger  than  the  proof,  the  plaintifls  could  not  recover. 
Further,  that  the  [247]  declaration  claimed  the  ferry  one  \va\^  only,  but  all  the  evidence 
was  of  the  exercise  of  a  ferry  both  wa^'s,  which  also  was  a  variance.  Secondly,  that 
inasmuch  as  a  ferrj'  could  onlv  exist,  in  point  of  law,  as  a  part  of  a  highway  across  a 
river  or  arm  of  the  sea  for  the  purpose  of  communicating  with  highways  or  vills  on 
either  side,  the  right  of  ferry  had  been  lost  by  the  change  of  its  site,  on  the  construction 
of  the  new  quay,  whereby  it  no  longer  communicated  with  the  ancient  highway  of 
which  it  was  before  a  continuation  ;  or  that  if  the  owner  of  the  ferry  could  so  change 
the  site  at  his  pleasure  through  an  entire  district,  his  duty  being  co  extensive  with  his 
right,  he  was  bound  to  provide  the  public  with  the  means  of  landing  and  embarking 
throughout  the  same  limits ;  on  which  point  he  cited  Tripp  v.  Frank  (4  T.  R.  666). 
Thirdly,  that  there  was  no  proof  of  an}'  invasion  of  the  plaintiff's  ferry,  inasmuch  as 
it  was  not  shewn  that  anj'  of  the  persons  carried  by  the  defendants  would  otherwise 
have  crossed  in  the  Woodside  boats,  or  that  they  came  from  the  road  which  terminated 
in  the  Woodside  ferry.  Fourthly,  that  b}'  the  erection  of  the  Birkenhead  ferry,  with 
Mr.  Price's  consent,  he  had  lost  his  exclusive  right:  that  if  his  right  extended  through 
the  possessions  of  the  priory,  .so  also  did  his  duty  ;  and  that  by  the  license  to  establish 
the  feriy  at  Birkenhead  he  had  deprived  himself  of  the  means  of  performing  that 
duty,  and  so  had  lost  the  right.  The  leaiiied  Judge  reserved  these  points,  and  the 
case  proceeded. 

The  learned  counsel,  in  his  address  to  the  jury,  contended,  that  it  clearly  appeared 
by  the  recital  in  the  letters  patent  of  11  Edw.  2,  that  there  was,  at  that  time,  an 
existing  ferry  (for  that  the  word  pas.sagium  must  be  so  construed)  across  the  Mersey, 
from  Liverpool  to  Birkenhead,  and  back  again  ;  and  therefore,  that  the  grant  of  the 
[248]  4  Edw.  3,  to  the  prior  and  convent,  could  operate  only  ;is  a  license  to  carry 
pas.sengers  across  the  river,  and  receive  a  toll,  without  being  subject  to  an  information 
at  the  suit  of  the  Crown,  but  not  to  give  them  any  exclusive  right  of  ferry,  or  to 
defeat  the  rights  of  the  pre-existing  ferry. 

The  defendants  then  called  witnesses,  whose  evidence,  in  the  main,  was  to  the 
same  effect  as  those  of  the  plaintiffs,  excepting  that  they  spoke  more  strongly  to  the 
interruptions  of  the  ferry  by  the  Liverpool  boatmen.     They  put  in  also  other  leases 
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of,  and  minister's  accounts  relating  to,  the  Liverpool  ferry.  From  one  of  these  leases 
it  appeared  that,  at  the  period  of  the  grant  of  the  Woodside  ferry  to  Kalph  Worsley, 
in  1545,  the  Liverpool  ferry  was  in  lease  to  a  subject.  This  ferry  continued  in  the 
possession  of  the  Molyneux  family  until  the  year  1777,  when  it  was  sold  by  them, 
together  with  the  tolls,  harbour  dues,  &e.,  of  the  town  of  Liverpool,  to  the  Corporation 
of  Liverpool ;  since  which  period  the  exclusive  ferry  right  has  never  been  exercised. 
An  examined  copy  of  the  record  in  a  cause  of  Pricu  v.  Ellison,  Trin.  T.  1773,  was  also 
put  in.  It  was  an  action  of  assumpsit  by  Mr.  Price,  the  then  owner  of  the  Woodside 
ferry,  claiming  to  recover  a  toll  of  a  penny,  due  from  the  defendant,  for  landing  on 
the  plaintift''s  quay  and  land,  within  the  limits  of  the  ferry.  In  some  of  the  counts  of 
the  declaration,  the  plaintiff  claimed  as  lord  of  the  manor  of  Birkenhead,  in  others  as 
owner  of  the  ferry.  The  declaration  alleged  the  feriy  as  existing  both  ways.  It 
appeared  that  the  plaintiff  had  sued  out  several  successive  writs  before  he  declared  ; 
and  there  was  an  entry  of  judgment  of  non  pros.,  and  of  the  taxation  of  costs  for  the 
defendant.  It  was  contended  that  the  whole  documentary  title  of  the  plaintitt's 
established  a  ferry  (if  any)  both  ways,  and  so  disproved  the  ferry  claimed  by  the 
plaintiffs  :  and  that  this  view  of  the  case  was  confirmed  by  the  evidence  of  the  record 
in  Price  v.  Ellison ;  since,  if  it  were  a  ferry  one  way  [249]  only,  the  owner  of  the  ferry 
could  never  have  considered  himself  entitled  to  the  "landing  penny  "  claimed  in  that 
action. 

The  learned  Judge,  in  summing  up,  stated,  in  the  first  instance,  his  opinion  upon 
the  points  made  hy  the  defendant's  counsel  for  a  nonsuit: — 1.  That  under  the  allega- 
tion of  the  declai'ation,  that  the  plaintiffs  were  possessed  of  a  ferry  from  Birkenhead 
to  Liverpool  and  from  Liverpool  to  Birkenhead,  they  might  recover  in  respect  of  a 
ferry  from  anj'  particular  point  in  Birkenhead  to  Liverpool  only,  if  it  were  established 
by  the  evidence.  2.  That  it  sufficiently  appeared  from  the  evidence,  that  the  site 
of  the  ancient  ferry  was  the  same,  or  very  nearly  so,  with  that  of  the  present 
terminus  at  Woodside  ;  and  that  it  had  in  fact  communicated  with  the  highway 
leading  thither.  3.  That  the  facts  stated  in  the  defend:ints'  admission,  and  the 
carrying  by  them  of  persons  coming  from  the  Chester  road,  were  sufficient  evidence 
to  go  to  the  jury  of  an  invasion  by  the  defendants  of  the  plaintiffs'  ferry.  His 
Lordship,  after  stating  the  evidence,  left  to  the  jury  the  two  questions,  1st,  whether 
the  plaintirts  as  lessees  of  Mr.  Price,  were  possessed  of  an  ancient  ferry  from 
Birkenhead  to  Liverpool ;  and,  2ndly,  whether,  if  they  were,  the  defendants  had 
infringed  that  ferry.     The  jury  found  a  verdict,  on  both  issues,  for  the  plaintiffs. 

In  the  following  term,  Cresswell  obtained  a  rule  nisi  to  enter  a  nonsuit  on  the 
several  points  reserved  at  the  trial :  and  for  a  new  trial,  on  the  ground  that  the 
proceedings  in  the  information  against  Thomas  Powell  had  been  improperly  received 
in  evidence ;  and  also  on  the  ground  of  misdirection  : — 1st,  in  the  learned  Judge's 
not  having  stated  to  the  jury,  that  the  grant  under  which  the  plaintiffs  claimed  was 
a  grant,  not  of  an  exclusive  franchise,  but  only  of  a  license  ;  and,  2ndly,  in  his  having 
led  them  to  conclude  that  the  particular  position  of  the  ferry  originally  was  not  [250] 
material  to  the  plaintiffs'  right  to  recover.  In  Easter  Term,  1839,  cause  was  shewn 
against  this  rule  by 

The  Attorney  General,  Temple,  Evans,  Jervis,  and  Welsby.  I.  First,  as  to  the 
objection  that  there  was  a  variance  between  the  ferry  stated  in  the  declaration  and 
that  proved  It  is  not  correct  to  say  that  there  was  no  evidence  that  the  ferry 
existed  one  way  only.  It  appeared  that  there  had  never  been  any  station  for  the 
Cheshire  boats  on  the  Liverpool  side,  or  vice  versa,  nor  was  there  evidence  of  any 
obligation  on  the  convent  or  their  successors  to  maintain  boats  on  the  Lancashire 
side,  or  on  the  Liverpool  ferrymen  to  maintain  boats  on  the  Cheshire  side,  as 
would  necessarily  have  been  the  case  in  a  tidal  river  of  this  description,  had  the 
right  of  feriy  existed  both  ways.  And  thus  the  co-existence  of  the  two  ferries  may 
be  reconciled.  But  further,  even  if  there  was  evidence  to  prove  a  legal  ferry  both 
ways,  the  plaintiff's  were  not  bound  to  set  forth  the  whole  of  their  right  in  their 
declaration.  [Parke,  B.  If  they  have  it  both  ways,  they  have  it  one  way.]  On  this 
principle,  in  an  action  on  the  case  for  disturbance  of  common,  where  the  right  was 
alleged  to  be  in  respect  of  a  messuage  and  150  acres  of  land,  it  was  held,  that  the 
declaration  was  divisible,  and  that  proof  of  a  right  of  common  in  respect  of  the  land 
only  was  sufficient  to  entitle  the  plaintiff  to  a  verdict :  Ricket/s  v.  Sehveij  (2  B.  &  Aid. 
360;  1  Chit.  E.  104,  112).     But  it  is  further  objected,  that  the  plaintiffs  claim  the 
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ferry  over  the  entire  district  of  Birkenhead  ;  whereas  they  have  proved  it  only  from 
point  to  point.  But  the  declaration  is  in  the  usual  form  when  the  ferry  is  claimed 
from  point  to  point.  The  termini  are  never  set  forth  by  metes  and  bounds.  It  is 
allegeil  that  the  ferry  is  from  this  township,  &c..  of  Birkenhead  to  Liverpool,  because 
AVoo<iside,  the  station  of  th.\t  [251]  ferry,  is  within  the  township,  &c.,  of  Birkenhead. 
It  might  as  well  be  said  that  the  declaration  claims  the  ferry  all  over  Liverpool.  It 
is  unnecessary,  therefore,  to  consider  whether  the  right  was  more  largel}'  established 
by  proof,  because  it  is  not  claimed  so  extensively  as  is  alleged  by  the  defendants. 

II.  Secondly,  it  is  said  there  is  no  proof  of  the  identity  of  the  present  site  of  the 
forrv  with  that  granted  by  Ed«ard  3.  There  is  no  foundation  whatever  for  this 
objection  :  it  clearh'  appeared  that  the  site  has  ever  since  been  at  Woodside.  That 
was  until  very  recently  the  onlj'  station  in  Birkenhead,  and  must  reasonably  be  taken 
to  be  the  site  of  the  house  originally  built  by  the  Monks  under  the  license  of  the 
Crown. 

III.  Thirdly,  it  is  objected  that  there  was  no  evidence  of  infringement  of  the 
plaintiff's'  ferry  by  the  defendants.  On  this  part  of  the  argument,  the  plaintiffs  are 
entitled  to  assume  that  they  have  the  right,  such  as  they  have  alleged  it.  If  so,  can 
it  be  said  that  the  defendants'  admission  was  not  evidence  to  go  to  the  jurv  of  an 
invasion  of  that  right  ?  If  the  ferry  established  by  the  defendants  had  been  four 
instead  of  four  bundled  yards  distant  from  the  plaintiffs,  the  objection  would  equallv 
apply.  The  point  is  a  perversion  of  the  doctrine  esfciblished  in  Uvzzey  v.  Field 
(2  C.  M.  &  R.  432).  [Parke,  B.  There  was  cert;unly  evidence  to  go  to  the  jury 
of  the  defendaTit's  carrying  substantially  from  the  same  towns  or  vills.  There  is  some 
difficultv  in  reconciling  some  of  the  cases  with  Tripp  v.  Frank  (4  T.  R.  666) :  but  this 
is  not  the  case  of  carrying  one  passenger,  but  of  building  an  hotel,  and  establishing 
steam-boats,  by  which  they  must  have  carried  a  multitude.]  But  independently  of 
the  admission,  there  was  also  evidence  whence  the  jury  might  infer,  that  some  of  the 
persons  carried  came  from  Chester  [252]  or  other  places  in  the  interior  of  the  country, 
to  go  by  Woodside.  [Lord  Abinger,  C.  B.  Supposing  you  established  that  you  had 
the  ferry,  can  anybody  doubt,  that  on  a  writ  of  ad  quod  damnum,  the  jury  would 
have  found  this  to  be  an  invasion  of  it  ?] 

IV.  The  ne.xt  objection  is,  that  the  right  of  ferry  is  destroyed  by  the  setting  up 
of  the  Birkenhead  ferry  with  the  license  of  the  owner  of  the  Woodside  ferrj'. 
[Alderson,  B.  If  the  ferry  be  from  point  to  point  only,  it  can  be  maintained  as  well 
as  before.]  That  is  the  answer  to  the  objection.  But  even  if  the  right  be  more 
extensive,  existing  within  certain  defined  limits,  there  is  no  authority  for  saying  that 
it  is  lost  by  the  conveying  away  of  a  portion  of  the  land  within  those  limits.  A  right 
of  ferrv  may  exist  wholly  disconnected  from  the  right  in  the  soil  on  either  side ;  and 
it  would  not  be,  qua  ferry,  rateable  to  the  poor:  li.  v.  FMis  (1  M.  &  Sel.  652).  It  is 
impossible  that  there  can  be  a  continuous  quay  throughout  the  whole  district  of  the 
ferry  right :  it  must  be  sufficient  if  the  ferryman  provide  the  public  throughout  the 
district  with  reasonable  means  of  landing  and  embarkation.  [Parke,  B.  I  under- 
stand the  argument  for  the  defendants  to  bo,  that  by  your  declaration  you  are  bound 
to  prove  a  ferry  throughout  the  whole  chapelry  of  Birkenhead,  and  that  you  have  not 
done  so  ;  but  that,  if  you  have,  you  have  lost  it  by  parting  with  a  portion  of  the 
shore.]     It  is  sufficient  to  answer  that  no  such  extensive  right  is  in  fact  claimed. 

V.  With  respect  to  the  alleged  misdirection,  the  summing  up  of  the  learned 
Judge,  a.s  stated  in  the  report,  is  altogether  free  from  exception.  He  stated  to  the 
jury,  and  expressed  his  opinion  upon,  the  point  as  to  the  alleged  variance  :  he  left 
to  them  the  conclusion  to  be  derived  from  the  usage  :  the  question  as  to  the  identity 
of  site,  and  also  [253]  as  to  the  infringement.  And  as  to  the  objection,  that  he  did 
not  leave  it  to  them  to  say  whether  the  plaintiffs  had  proved  an  exclusive  ferry,  or 
only  a  license,  it  was  sufficient  to  leave  to  them  the  question,  whether  b}'  the  docu- 
ments and  the  long  usage  taken  together,  the  plaintiffs  had  proved  that  which  they 
had  alleged,  an  ancient  legal  ferry  from  Birkenhead  to  l^iverpool.  The  word 
passagium,  used  in  the  grant  of  Edward  3,  is  the  proper  legal  term  to  describe  and 
conve)'  a  ferry  :  and  it  is  the  same  word  which  is  employed  in  the  documents  put  in 
evidence  to  describe  the  Liverpool  ferry.  There  is  no  doubt  that  the  ferry  at 
Woodside  has  in  fact  existed  for  more  than  five  centuries.  It  has  been  granted  and 
enjoyed  with  all  the  incidents  of  a  legal  ferry.  There  mu.st  have  been  an  actual 
passage  across  the  river  for  all  the  time ;   and  it  is  doubtless  that  only   which    is 
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intended  by  the  "  conmiune  passagium  "  mentioned  in  the  grant  of  Edw.  2.     It  is 
seldom  that  so  strong  evidence  has  been  given  of  the  existence  of  a  legal  ferry. 

VI.  The  last,  and  most  important  question,  is  as  to  the  admissibility  of  the  pro- 
ceedings temp.  Car.  1,  which  were  objected  to  at  the  trial. (a) 

First,  this  is  a  case  in  which  reputation  would  be  evidence,  and  in  which,  there- 
fore, a  verdict  or  judgment  of  a  Court  of  competent  juri.sdictiou,  or  a  decree  oi'  order 
in  equity,  adjudicating  upon  the  right  in  question,  is  also  evidence,  although  it  be  res 
inter  alios  acta.  This  is  u  question  publici  juris.  The  navigable  river  is  a  great  high- 
way ;  the  boats  of  the  ferry  may  be  considered  as  a  bridge  across  it.  If  it  be  a  legal 
ferry,  the  owner  is  bound  to  keep  boats  and  a  station,  and  is  indictable  if  he  fail  to 
do  [254]  so.  All  the  Queen's  subjects  have  a  right,  in  consideration  of  the  toll,  to  be 
carried  over  it :  Pai/ne  \.  Partridge  {\  Salk.  12;  1  Show.  232;  3  Mod.  294);  Huzzey 
V.  Field.  It  is,  indeed,  much  more  publici  juris  than  the  boundary  of  a  manor  or 
a  parish.  The  ease  of  Refj.  v.  Sutton  (8  Ad.  .V  E.  516  ;  3  Nev.  &  P.  376)  is  very 
analogous  to  the  present.  There,  on  an  indictment  for  the  nonrepair  of  a  bridge, 
charging  the  defendants  with  a  liabilitj'  ratione  tenure,  a  i-ecord,  setting  forth  a  pre- 
sentment, in  the  time  of  Edw.  3,  against  a  Bishop  of  Ijincoln,  who  was  thereby 
charged  with  nonrepair  of  the  same  bridge,  and  liability  to  repair,  a  trial  of  this 
presentment  at  the  assizes,  and  an  acquittal  of  the  Bishop  as  not  liable,  was  held 
admissible  in  evidence  for  the  defendants.  It  appeared  from  the  same  record,  that 
the  jury,  being  asked  who  was  bound  to  repair,  answered,  that  they  did  not  know; 
and  being  a.sked  when  and  by  whom  it  was  first  built  or  repaiied,  said,  about  60  years 
since,  and  then  of  alms  by  the  Bishop  of  ijincoln.  This  finding  also  was  held  to  be 
evidence.  [Alderson,  B.  That  was  when  the  jury  were  summoned  de  vicineto,  and 
their  functions  were  less  limited  than  at  present.  Parke,  B.,  referred  to  Brett  v. 
Beaks  (Moo.  &  M.  416).]  In  hex  v.  Antrobus  (2  Ad.  &  E.  788),  the  Court  of  King's 
Bench,  on  the  tiial  of  an  information  against  the  sheriff  of  Cheshire  foi'  not  executing 
a  ci'iminal,  held  evidence  of  reputation  that  the  sheriff  was  exempt  and  that  the 
corporation  of  Chester  were  bound  to  execute,  not  to  be  admissible  ;  but  the  propriety 
of  th;it  decision  may  perha])s  be  doubted.  In  the  case  of  The  City  of  London  v.  t'lerke 
(Carth.  181),  which  is  the  foundation  of  this  class  of  cases,  it  was  held,  in  an  action 
on  the  case,  in  which  the  plaintifts  prescribed  to  have  a  toll  on  all  malt  brought  by 
the  west  country  barges  to  Lon-[255]-don,  that  verdicts  obtained  against  other  we.st 
country  maltsters  were  admissible  in  evidence  against  the  defendant,  though  he  was 
neither  party  nor  privy  to  those  suits.  On  the  same  principle,  in  Beed  v.  Jackson 
(1  East,  355),  a  verdict  against  one  defendant  in  trespass,  on  an  issue  of  a  justification 
of  a  public  right  of  way,  negativing  the  right,  was  held  evidence  in  trespass  for 
breaking  the  same  close,  against  another  defendant  who  justified  under  the  same 
right.  A  navigable  river  being  in  law  a  public  highway,  that  case  is  strictly  analogous 
to  the  piesent.  In  Bogers  v.  Wood  (2  B.  &  Adol.  34-'i),  the  document  tendered  in 
evidence  was  held  inadmissible,  on  the  ground  that  it  could  not  be  considered  as  the 
decree  of  any  court  of  competent  jurisdiction. 

Then  the  further  question  is,  whether  these  orders  of  the  Duchy  Court,  or  any  of 
them,  were  sufficiently  final,  or  sufficiently  adjudicator}'  on  the  right  now  in  question, 
to  render  them  receivable.  There  are  many  cases  in  which,  upon  similar  questions, 
orders  and  proceedings  not  absolutely  final  have  been  admitted.  In  Tooker  v.  Duke  of 
Beaufort  (1  Burr.  146),  a  commission  under  the  seal  of  the  Court  of  Exchequer,  to 
inquire  as  to  the  boundaries  of  a  manor,  and  an  inquisition  taken  thereon,  were  held 
admissible  in  evidence,  although  not  conclusive,  on  a  question  to  seeking  the  same 
right.  So,  in  Brisco  v.  Lomax  (8  Ad.  &  E.  198 ;  3  Nev.  &  P.  308),  on  a  question  as  to 
the  boundary  between  two  manors,  the  finding  of  a  jury  summoned  under  a  commis- 
sion from  the  Duchy  Court  of  Lancaster,  to  determine  the  boundary  between  those 
manors,  on  the  petition  of  the  then  owners,  was  held  admissible  in  evidence  ;  although 
it  did  not  appear  that  any  steps  had  been  taken  after  the  return  of  the  verdict  to  the 
Duch}'  Court.  In  those  cases  the  commissions  were  only  interlocutory  proceedings, 
and  do  not  appear  ever  [256]  to  have  been  acted  on  to  the  extent  of  a  final  decree. 
In  Laybourn  v.  Crisp  (4  M.  &  W.  320),  on  an  issue  directed  by  the  Equity  Court  of 
Exchequer,  to  try  the  right  of  the  deputy  day-meters  of  London  to  the  exclusive 

(a)  At  the  close  of  the  Attorney-General's  argument,  the  other  counsel  for  the 
plaintifls  were  relieved  from  arguing  all  the  points  except  this  last. 
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measuring,  &c.,  of  ;ill  oysters  brought  into  the  port  of  London  for  sale,  and  to  the 
amount  of  their  compensation,  a  decree  of  that  Court,  in   17^i3,  in  a  cause  between 
third  parties,  touching  the  same  right,  whereby  an  issue  was  directed  to  try  the  hitter 
question  only  ;  and  a  subsequent  decretal  order,  from  which  it  appeared  that  the  issue 
was  found  for  the  plaintifi's,  and  an  account  was  directed, — were  held  admissible  in 
evidence.     [Parke,  B.   ^That  was  a  decree  in  the  phice  of  a  verdict,  which  is  the 
material  thing.     The  important  point  is,  to  shew  that  this  order  recognises  Powell's 
right  to  the  Birkenhead  ferry. J     The  proceedings  appear  to  be  these :    Molyneux 
claims  to  be  ownei'  of  the  feiry  both  ways,  and  in  eflect  prays  an  injunction  against 
Powell — who  also  claims  a  ferry   both   ways — to  restrain  him  from  proceeding  in 
certain  suits  instituted  Ity  him  against  Molyneu.x,  in  the  Court  of  Requests,  in  order 
to  estaUish  bis  ferry  right.     Powell,  in  his  answer,  sets  out  his  right,  founding  it 
upon  the  grant  of  Edward  3.     The  first  ordei-  of  the  2.5th  November,  16J6,  is  an 
order  nisi  onl}' ;  but  that  of  the  11th  June,  although  not  a  final  decree  in  the  suit,  is 
an  order  recognising  and  establishing  the  mutual  rights  of  the  parties,  as  owners  of 
two  co-existing  ferries  across  the  river  Mersey.     The  existence  of  the  several  ferries 
is  no  longer  disputed,  but  the  question  between  the  parties  is,  how  they  shall  share 
the  profits  of  each.     It  is  an  order  as  final  as  a  Court  of  Equity  had  the  power  of 
making  in   the  case,   being  an   order  restraining  the  party   in   the  exercise  of  his 
admitted  right.     [Lord  Abinger,  C.  B.     The  ditticulty  is,  whether  it  is  not  merely  a 
provisional  arrangement,  without  any  decision,  or  distinct  assumption  of  the  existence 
[257]  of  the  right  of  ferry  in  the  defendant.]     The  order  is  inconsistent  both  with 
the  claim  of  the  relator  and  of  the  defendant,  to  their  full  extent;  but  the  Court  pro- 
ceeds on  an  assumption,  that  each  is  entitled  one  way  only,  viz      Powell  from  Birken- 
head to  Liverpool,  Molyneux  from  Liverpool  to  Birkenhead  ;  and  therefore  directs 
them  mutually  to  account  for  the  profits  received  by  each,  according  to  theii'  previous 
usage,  viz. — Powell  in  respect  of  freight  laden  on  the  Liverpool  side  ;  Molyneux  in 
respect  of  freight  laden  on  the  Cheshire  side.     Unless  a  ferry  in  each  one  way  were 
assumed,  the  order  would  have  been  to  account  both  ways.     Further,  it  is  to  account 
weekly  for  all  future  time.     And  it  is  clear  it  must  have  been  upon  consent,  which 
renders  it  stronger,  as  an  admission  of  the   mutual   rights  of  the  parties.     It  is  no 
doubt  an  interlocutory  order  ;  but  it  is  one  dealing  with  the  rights  of  the  parties. 
A  Court  of  Equity  does  not,  like  a  Court  of  Law,  conclude  the  rights  of  the  parties 
by  one  order  or  judgment.     In    Horwovd    v.  Schmedes    (12  Ves.  316),    an  order  to 
account  is  considered  as   a  decree.     It  is  such  an  order  as  that  if  the  party  who 
obtained  it  abandon  it,   it  may  be  acted  on  by  the  other  party.     An  appeal  lies  from 
interlocutory  orders  of  a  Court  of  Equity:   ITali  v.  Atlorney-Geueral  {\\  Price,  (j(>8). 
The  Stat.  7  (ieo.  2,  c.  20,  s.  2,  which  enables  the  Court,  on  bills  of  foreclosure,  to  pro- 
ceed, on  the  defendant's  request,  to  make  an  ordei'  or  decree  before  a  regular  hearing, 
is  a  parliamentary  recognition  of  the  practice  of  the  Court  in  this  respect.     After  a 
mere  order  for  an  issue  for  trial  of  a  right,  and  after  trial,  the  Court  does  not  allow 
the  plaintifi'  to  dismiss  his  bill  :  C'arrinfftim  v.  Uollij  (Dickens,  280)  :  and  so  also,  after 
a  mere  general  decree  to  account :  Gilbert  v.  Fuules  (2  Fi-eem.   1.58).     Here  there  is 
finality  enough  to  shew  that  the  Court  adjudicated  upon  the  right.     The  Court  had 
nothing  further  to  do ;  they  issued  the  pro-[258]-cess,  and  put  into  the  hands  of  the 
party  the  means  of  using  it.     Upon  the  whole,  therefore,  it  is  submitted  that  the 
last  order  was  rightly  admitted   in  evidence,  upon  the  principle  established  by  the 
authorities  which   have  been   referred   to ;  and  if  so,  the   previous  proceedings  were 
admissible  as  explanatory  of  it. 

Cresswell,  Crora])ton,  and  E.  V.  Williams,  in  support  of  the  rule.  I.  The  state- 
ment of  the  right  in  the  declaration  was  negatived,  the  evidence  being  ap|)licable  to 
a  ferry  both  ways.  It  is  said  this  is  immaterial,  for  that  if  the  plaintiti' proved  more 
than  he  claimeil,  that  would  enable  him  to  recover  in  this  action.  If  this  were  like 
a  right  of  common,  or  other  easement,  that  would  be  true  :  in  such  cases  there  is  no 
commensuiate  obligation  or  duty.  But  in  the  case  of  a  ferry,  there  being  corre- 
sponding and  co-e.xten.sive  duties  to  bo  performed  by  the  proprietor,  he  must  state  his 
right  correctly  as  against  the  public,  in  order  that  they  may  have  from  his  statement 
a  correct  acknowledgment  of  the  extent  of  his  duties  also.  It  is  only  by  reason 
of  the  performance  of  the  duty  that  he  can  support  the  franchise,  and  maintain  his; 
action  for  the  invasion  of  it :  see  the  Y.  15.  22  Hen.  (!,  c.  14,  referred  to  in  //(/rif//  v. 
Field  (2  C.  M.  &  K.  430).     The  duly  is  in  the  nature  of  a  consideration  for  his  ferry  : 
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if  the  feny  exist  both  ways,  his  duty  is  to  carry  both  ways  :  the  consideration  is  not 
separable.  It  is  like  the  case  of  a  consideration  for  a  promise  ;  the  whole  considera- 
tion must  be  stated,  though  not  the  whole  promise  :  so  here,  the  whole  right  ought 
to  be  stated,  because  that  shews  what  is  the  consideration.  [Parke,  B.  Suppose 
the  plaintiff  had  produced  a  grant  of  a  ferry,  imposing  also  larger  obligations,  as,  for 
instance,  to  keep  a  mile  of  I'oad  in  repair — do  you  mean  to  sa,y  he  must  have  stated 
all  that?]  It  is  a  grant  of  an  entire  thing,  and  ought  to  be  entirely  stated.  If  the 
plaintift'  were  indicted  for  not  carrying  [259]  from  Liverpool,  this  veidict  would  be 
evidence  for  him.  [Lord  Abingei',  C.  B.  The  great  mass  of  the  evidence  was  of  a 
ferry  one  way  only.]  Then,  if  it  were  ambiguous  which  was  the  right,  that  ques- 
tion should  have  been  left  to  the  jury  ;  whereas  it  was  treated  as  being  wholly 
immaterial. 

II.  Further,  this  was  a  claim  of  ferry  from  the  whole  district  of  Birkenhead,  and 
not  from  any  particular  part  of  or  point  within  it ;  and  as  the  right  was  proved  as 
applicable  to  a  single  point  only,  viz.  Woodside,  in  this  also  there  was  a  variance.  It 
is  said  the  description  in  the  declaration  is  only  of  a  claim  from  any  particular  point 
within  the  district  from  which  it  might  be  proved.  The  precedents  are  all  against 
such  a  general  statement  of  the  right.  They  either  describe  the  ferry  as  existing 
from  A.  to  B.,  or  by  a  name  given  lo  it,  as  in  Tripp  v.  Frank,  and  Huzzei/  v.  Field. (a) 
The  particular  locality  of  the  ferry  is  material,  and  the  owner  cannot  change  it,  as 
in  the  case  of  a  market,  to  another  point  within  the  district.  The  very  statement 
that  a  ferry  is  a  highway  over  water,  uniting  two  highways  by  land,  shews  this  to  be 
so  :  the  site  of  a  highway  cannot  be  changed.  If  the  site  of  the  ferry  be  changed, 
it  will  no  longer  unite  two  highways.  The  Crown,  therefore,  could  make  no  such 
general  grant  throughout  a  whole  district,  as  is  claimed  by  this  declaration.  At 
common  law,  all  the  king's  subjects  had  a  right  to  pass  over  navigable  rivers  ;  and  in 
order  to  avoid  the  inconvenience  of  a  precaiious  and  uncertain  transit,  the  Crown  has 
the  prerogative  of  granting  a  ferry  to  an  individual,  subject  on  his  part  to  the  duty 
of  providing  a  [260]  certain  and  invariable  means  of  passage.  Such  a  grant  assumes, 
however,  an  existing  highway.  At  all  events,  having  once  fixed  the  site  of  the  ferry, 
by  making  a  highway  to  communicate  with  it,  the  grantee  cannot  change  it.  But  here 
the  grant  itself  (if  the  declaration  is  to  be  taken  as  claiming  a  right  over  the  whole 
district)  shews  that  no  such  right  was  conferred  :  it  shews  there  was  a  pre-existing 
ferry  both  ways,  and  an  ascertained  place  of  passage  on  the  Cheshire  side  ;  and  all 
the  parol  evidence  applied  to  the  terminus  at  Woodside  :  there  was  no  evidence  of 
any  other,  or  of  any  ancient  change  of  site.  [Maule,  B.  Suppose  a  plaintiff  claimed 
a  ferry  from  Middlesex  to  Surrey,  must  that  be  understood  to  mean  from  the  whole  of 
each  shore  1  If  it  be  unlawful  from  the  whole  frontage  to  the  whole  frontage,  then,  if 
the  construction  be  ambiguous,  it  must  be  understood  to  mean  from  point  to  point.] 

III.  1  hirdly,  assuming  it  to  be  a  ferry  from  point  to  point,  there  would  be  no 
infringement  of  it,  unless  by  carrying  in  fraud  of  the  ferry,  or  persons  really  desirous 
of  going,  and  who  would  otherwise  have  gone,  by  the  plaintiffs'  ferry  :  Tripp  v.  Fraiil, 
HuzzKtj  v.  Field.  The  admission  was  accordingly  so  framed  as  to  raise  the  point 
decided  in  Uuzzcy  v.  Fidd.  It  is  like  the  case,  where,  in  an  action  of  trespass,  the 
defendant  admits  the  trespass,  but  puts  the  plaintiff  to  prove  the  right.  It  ought, 
therefore,  to  have  been  left  to  the  jury  to  .say  whether  the  persons  carried  by  the 
defendants  were  taken  in  order  to  defraud  the  plaintiffs'  ferry,  or  bona  fide  to  be 
carried  to  the  other  side  for  other  purposes  ;  otherwise  it  is  merely  damnum  absque 
injuria.  There  are  many  authorities  applying  this  principle  to  the  case  of  markets  : 
Prior  of  Dim dahle's  case  (Y.  B.  11  H.  6,  19  a.),  Blakeij  v.  Dinmlalc  (Cowp.  661),  Prince 
V.  Lewis  (5  B.  &  Cr.  363).  There  are  only  three  cases  in  the  books  relating  to  ferries, 
prior  to  the  case  of  Tripp  v.  Frank  (4  T.  R.  666) ;  viz.  the  authority  [261]  already 
referred  to  in  22  Hen.  6,  Churchman  v.  Tunstall  (Hardres,  162),  and  BHssett  v.  Uart 
(Willes,  508).  Churchman  v.  Tmistall  appears  to  be  a  disputed  case.  [Parke,  B.  No  : 
only  the  report  of  it  in  Hanlres  is  incomplete.     The  statement  of  it  in  Huzsey  v.  Field 

(a)  E.  V.  Williams  referred  to  a  precedent  in  Sei-jt.  William's  MS.  collection,  in  which 
the  ferry  was  described,  in  some  counts  of  the  declaration  by  its  name  ;  in  others  as 
a  feny  from  A.  in  the  county  of  C,  to  B.  in  the  county  of  D.,  and  back  again  ;  and  in 
others,  as  a  ferry  from  a  certain  part  of  the  shore  of  the  county  of  C,  between  A.  and 
B.,  to  a  certain  part  of  the  shore  of  the  county  of  D.,  between  E.  and  F.,  and  back 
again. 
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is  correct :  the  decision  ultimately  was  for  the  plaintiff.  The  case  of  Tripp  v.  Frank 
appears  to  have  applied  the  same  doctrine  to  ferries  as  the  cases  above  cited  established 
with  respect  to  markets.  Lord  Kenyon  says, — "If  certain  persons  wishing  to  go  to 
Barton  had  applied  to  the  defendant,  and  he  had  carried  them  at  a  little  distance 
above  or  below  the  ferry,  it  would  have  been  a  fraud  on  the  plaintiffs'  right,  and 
would  be  the  ground  of  an  action.  But  here  these  persons  were  substantially,  and 
not  colourably  merely,  carried  over  to  a  different  place  ;  and  it  is  absurd  to  say  that 
uo  person  shall  be  permitted  to  go  to  any  other  place  on  the  Humber  than  that  to 
which  the  plaintiff  chooses  to  carry  them."  The  same  principle  is  adopted  in  Hxazey 
V.  Field.  If  the  plaintiffs'  present  claim  be  sustainable,  then,  however  extensive  the 
town  of  Birkenhead  may  hereafter  become,  the  whole  population  will  be  excluded  from 
going,  except  by  their  ferrj-.  Is  it  enough,  then,  to  shew  merely  that  persons  have 
been  carried  by  the  defendants,  who,  but  for  the  establishment  of  their  ferry,  must 
have  gone  by  Woodside  \  Suppose  there  were  no  communication  from  the  new  town 
of  Birkenhead  to  Woodside — would  it  then  be  an  invasion  to  carry  the  inhabitants] 
Again,  how  does  it  appear  that  the  parties  would  have  gone  b}'  Woodside  rather  than 
Birkenhead  ferry  ]  The  infringement,  in  respect  of  which  alone  the  plaintiffs  are 
entitled  to  recover,  must  be  shewn  to  have  been  by  carrying  persons  who  were 
travelling  b^^  the  highway  which  the  Woodside  ferry  was  established  to  connect. 

IV.  [The  fourth  point,  as  to  the  establishment  of  the  [262]  Birkenhead  ferry,  was 
treated  as  falling  within  the  second.] 

V.  This  was  not  a  grant  to  the  monks  of  an  exclusive  ferry,  but  onlj'  of  a  license 
to  carry  passengers  for  hire,  without  being  subject  to  a  quo  warranto.  If  the  pre- 
existing ferry,  which  is  recited  in  the  grant  itself,  were  then  in  the  Crown,  it  might 
lawfully  make  a  subordinate  grant  to  them  of  such  a  privilege.  It  does  not  appear 
that  the  (Jrown  meant  to  abridge  anv  right  that  the  public  had  under  the  existing  ferry, 
but  to  grant  an  additional  benefit.  At  all  events,  the  utmost  that  can  be  said  is,  that 
the  terms  of  the  letters  patent  are  not  so  plain  as  to  exclude  a  construction  by  usage  : 
and  all  the  evidence  of  enjoyment  in  this  case  was  far  more  consistent  with  a  right  of 
this  limited  nature,  existing  concurrently  with  a  ferry  right  both  ways,  than  with  an 
exclusive  ferry  from  Birkenhead  to  Liverpool,  in  derogation  of  the  other  ferry.  The 
learned  Judge,  therefore,  ought  to  have  left  to  the  jury  the  user,  and  all  the  other 
circumstiuices  of  the  case,  to  explain  the  ambiguity  in  the  grant :  he  should  have 
desired  them  to  look  at  the  grant  concurrently  with  the  usage,  and  to  say  whether 
it  was  a  grant  of  an  exclusive  right,  or  only  of  a  subordinate  license  of  exemption  from 
the  existing  monopoly.  Suppose  there  had  been  a  grant  to  the  convent  to  sell  butcher's 
meat  in  two  particular  streets,  and  it  were  afterwards  set  up  as  a  market ;  on  proof 
of  a  pre-existing  market  including  those  limits,  the  construction  would  necessarily  be 
that  the  Crown  granted  only  an  exemption  from  the  existing  monopoly.  On  this  point, 
they  referred  to  the  c;ise  of  The  Ahbol  of  Strata  Marcella  (9  Kep.  2S  a.),  and  Chad  v. 
Tihed  (2  Brod.  &  B.  403;  5  Moo.  185). 

^'l.  Lastly,  as  to  the  admissibility  of  the  proceedings  between  Molyneux  and  Powell. 
In  the  first  place,  evidence  of  reputation  is  admissible  only  where  it  relates  to  [263] 
rights  in  which  all  the  public  have  an  interest,  and  may,  therefore,  be  expected  to 
converse  and  iiujuire  about  them  :  and  in  the  same  cases,  verdicts  and  judgments,  in 
cases  where  the  right  has  been  enforced  against  the  public,  are  admissible  as  being 
equivalent  to  a  submission  to  the  right  by  the  public.  But  this  was  no  proceeding 
against  the  public ;  neither  of  the  parties  set  up  any  claim  against  the  public. 
[Parke,  B.  How  then  can  3'ou  say  the  public  ha\e  anything  to  do  with  it,  where 
a  party  sues  an  individual  for  trespass  on  his  .soil,  and  he  jileads  a  (lublic  right  of 
way  ?  Lord  Abinger,  C.  B.  In  a  suit  where  a  party  seeks  to  establish  a  right  of 
ferry  against  a  party  claiming  a  hostile  right,  a  fortiori,  he  establishes  it  against  the 
public]  In  U<x  v.  Antrvbus,  evidence  of  reputation  was  excluded,  on  the  ground  that 
it  was  a  question  between  the  county  and  city  sheriffs,  in  which  the  public  were 
not  interested.  So  here,  what  interest  had  the  public  in  the  question  what  accounting 
there  wiis  to  be  between  these  parties,  which  is  the  only  matter  to  which  these 
orders  relate  ? 

But  assuming  that  a  decree  between  third  parties,  on  the  right  in  question,  would 
have  been  admissible,  these  orders  were  not  so.  It  appeared  that  the  depositions 
tendered  in  evidence  by  the  plaintiffs  were  subsequent  to  the  last  order :  it  is  clear, 
therefore,  that  it  Wivs  not  a  final  decree.     Nor  does  it  contain  or  involve  any  distinct 
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finding  on  the  right  at  all :  it  is  merely  for  the  purpose  of  quieting  the  possession 
during  the  progress  of  the  suit.  This  appears  to  have  been  a  proceeding  in  the  nature 
of  a  writ  of  intrusion,  a  jurisdiction  over  the  matter  in  dispute  having  been  wrong- 
fully assumed  by  the  Court  of  Requests,  which  appears,  from  the  description  of  it  in 
the  4th  Inst.  97,  to  have  been  a  kind  of  illegitimate  Court  of  Equity.  The  informa- 
tion only  prays  process  to  compel  the  defendants  to  appear  in  the  Duchj'  Court,  and 
abide  its  order.  Theie  is  a  similar  prayer  in  [264]  JrahingJiam's  cam;  (Plowd.  547), 
which  was  a  bill  of  intrusion  at  the  suit  of  the  Crown.  It  appears  from  West's 
Symboleography,  p.  292  of  Pleadings  in  the  Exchequer,  that  the  form  then  was  to 
pray  the  quieting  of  possession  until  the  hearing.  Here,  an  injunction,  though  not 
prayed  in  terms,  is  applied  for  contemporaneously  with  the  information.  As  far  as 
relates  to  the  order  for  an  injunction,  that  clearly  was  no  adjudication  on  the  right; 
it  is  merely  ex  parte,  in  furtherance  of  the  plaintiH's  bill.  The  next  order  (which  was 
before  answer)  is  only  in  further  explanation  of  the  injunction.  Powell  was  then  in 
contempt  for  disobedience  to  that  order.  Then  the  order  of  the  11th  of  June,  16"J7, 
is  made  in  consequence.  There  appears  to  have  been  some  dispute  as  to  the  terms 
of  the  injunction,  and  they  are  accordingly  settled,  for  the  purpose  of  quieting  the 
possession  pendente  lite.  With  regard  to  the  argument  drawn  from  the  stat.  7  Geo.  2, 
c.  20,  s.  2,  that  is  rather  in  favour  of  the  defendant ;  for  the  statute  assumes,  that, 
but  for  its  provisions,  the  order  could  not  be  made  before  hearing  :  it  is  a  parliamentary 
exception.  Here  the  answer  involves  no  admissions  ;  it  is  altogther  in  denial  of  the 
■right  claimed  by  the  information  :  and  it  is  founded  altogether  on  the  future  deposi- 
tions— it  states  that  the  defendant  "  hopeth  to  prove,"  Ac.  &c.  This  is  a  proceeding 
analogous  to  the  appointment  of  a  receiver  at  the  present  day,  or  an  order  for  the 
settling  of  the  possession  pendente  lite,  in  a  suit  for  a  specific  performance  :  Gibson  v. 
Clarke.  (1  Ves.  &  B.  500),  Filt  v.  Davis  (3  Russ.  182,  n.) ;  a  mere  provisional  arrange- 
ment, in  no  respect  decisive  of  the  right  in  dispute.  The  cases  cited  on  the  other  side 
are  altogether  distinguishable  :  in  all  of  them  there  was  a  verdict  or  judgment  of  a 
Court  of  competent  jurisdiction  upon  the  right  in  dispute. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  same  term, 

[265]  Lord  Abinger,  C.  B.,  said — In  this  case,  which  was  argued  the  othei'  day 
at  so  much  length,  the  Court  have  come,  perhaps  I  should  say  with  some  reluctance, 
considering  the  great  expense  of  this  proceeding,  to  the  opinion  that  there  ought  to 
be  a  new  trial,  on  one  ground,  and  on  one  ground  only  ;  and  that  is,  the  admission 
of  the  evidence  of  the  proceedings  in  the  Court  of  Chancery  of  the  duchy  of  Lancaster, 
which  were  objected  to  at  the  trial.  At  one  time,  I  thought  that  these  proceedings 
might  be  looked  at  as  proceedings  in  equity  in  order  to  adjust  the  interests  and  rights 
of  both  parties,  because  it  appeared,  especially  upon  the  very  ingenious  argument  of 
Mr.  Jervis,  and  upon  a  partial  inspection  of  the  documents,  as  if  the  suit  in  the  Court 
of  Requests,  which  had  been  commenced  by  the  pai'ties  under  whom  the  plaintiff" 
claimed,  had  been  stayed  by  injunction  from  the  Court  of  Chancery  of  the  duchy,  for 
the  purpose  of  adjusting,  not  only  the  rights  of  the  relator  who  claimed  under  the 
Crown  in  the  suit  in  the  Duchy  Court,  but  also  of  the  pai'ty  who  had  commenced  the 
suit  in  the  Coiut  of  Requests,  and  who  is  represented  by  the  plaintiffs  in  the  present 
action  ;  but,  upon  looking  further  at  the  proceedings,  that  does  not  appear  to  have 
have  been  the  case.  The  documents  which  were  received  in  evidence  by  the  learned 
Judge  consist  of  two  interlocutoiy  orders  of  Duchy  Couit ;  and  it  appeared  to  us,  at 
one  time,  that  the  second  of  those  orders  might  be  considered  as  a  final  order,  and 
that  no  further  proceedings  had  been  contemplated  by  the  parties.  It  very  often 
happens  in  the  Court  of  Chancery,  that  an  order  is  made  for  adjusting  the  rights  of 
parties,  and  if  both  are  satisfied  with  it,  they  remain  quiescent,  and  seek  for  no 
further  judgment  of  the  Court.  But  there  are  several  circumstances  in  this  case  that 
tend  to  shew  that  this  was  not  so  here.  In  the  fiist  place,  it  appeared  upon  the 
learned  Judge's  note,  that,  on  the  plaintiffs'  counsel  ofl'ering  certain  depositions  in 
evidence,  an  objection  was  made  that  there  was  no  decree  on  [266]  those  depositions, 
and  they  were  accordingly  withdrawn.  Now  those  depositions  were  clearlj'  taken 
after  the  order  in  question,  and  that  shewed  it  was  not  in  the  contemplation  of  the 
parties,  or  of  the  Court,  that  the  order  should  be  a  final  one.  Again,  when  we  come 
to  look  at  the  proceedings  regularly  in  their  order — the  bill,  answer,  and  orders — 
it  appears  that  it  was  not  the  intention  of  the  Court  to  decide  upon  the  rights  of 
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either  party  ;  l)ut  that,  for  the  purpose  of  the  investigation,  and  to  prevent  any 
inconvenience  resulting  from  the  divisions  between  the  parties,  until  the  Court  arrived 
at  the  proper  period  for  decision,  these  orders  were  made,  in  order  to  keep  peace 
between  them  ;  and  that,  in  the  meantime,  the  Court  would  not  determine  anything 
inconsistent  (if  I  may  so  say)  with  the  status  quo,  until  it  had  heard  fully  both  parties, 
and  received  the  evidence.  Under  these  circumstances,  the  very  most  that  could  be 
made  of  the  orders  would  be,  that  they  furnished  evidence — certainly  mereh'  evidence 
— of  the  fact  existing  at  the  time  ;  namely,  that  both  parties  claimed  the  ferry  ;  but 
that  is  not  the  priTiciple  on  which  such  orders  can  be  received  in  evidence.  The 
opinion  of  this  Court  is,  that  in  the  cases  where  reputation  is  evidence — that  is,  cases 
involving  a  general  right,  in  which  all  the  Queen's  subjects  are  concerned — a  verdict 
or  a  judgment,  upon  the  matter  directly  in  issue  between  the  parties — although 
between  other  parties — is  also  evidence;  not,  however,  that  it  is  evidence  of  any 
specific  fact  existing  at  the  time,  but  that  it  is  evidence  of  the  most  solemn  kind,  of 
an  adjudication  of  a  competent  tribunal  upon  the  state  of  facts,  and  the  question  of 
usage  at  that  time.  But  we  shall  greatly  extend  the  rule  of  law,  and  most  probably 
introduce  great  uncertainty  in  the  mode  of  receiving  or  rejecting  testimony  of  this 
sort,  if  we  apply  it  to  an  interlocutory  order  of  this  nature,  not  involving  any  judgment 
upon  the  riglits  of  the  parties.  It  is  clear,  that  the  answer  alone  can  in  no  sense  be 
evidence.  Therefore,  as  we  think  [267]  these  orders  were  improperly  received  in 
evidence,  there  must  be  a  new  trial  on  that  ground. 

Parke,  B.  The  order  itself  affirms  no  proposition  of  fact ;  it  does  not  affirm  any 
ferry  from  Birkenhead  to  Liverpool. 

Aldek.siin,  B.  It  seems  to  me  that  the  order  amounts  to  no  more  than  to  direct 
the  continuance,  during  the  suit,  of  a  certain  state  of  things  which  existed  at  the  time 
the  order  was  made,  without  passing  any  judgment  upon  the  facts,  or  on  the  rights  of 
the  parties.     It  appears  to  me  to  affirm  nothing  at  all. 

Maule,  B.,  concurred. 

Kule  absolute  for  a  new  trial. 

The  cause  was  tried  again  at  the  Chester  Summer  Assizes,  1839,  before  Patteson,  J. 
The  evidence  was  substantially'  the  same  as  on  the  first  trial,  except  that  the  plaintiffs 
did  not  put  in  the  proceedings  which  had  been  held  bj'  the  Court  to  be  inadmissible, 
nor  the  proceedings  in  quo  warranto  of  the  27  Edw.  3  ;  and  that  the  defendants  gave 
in  evidence  several  documents  which  shewed  that,  at  the  date  of  the  letters  patent  of 
4  Edw.  3,  the  ferry  which  had  vested  in  the  crown  on  its  forfeiture  by  Robert  de 
Ferrers,  was  outstanding  in  the  hands  of  a  subject.(«) 

The  Attorney-General,  in  the  course  of  his  leply  for  the  plaintiffs,  contended  that 
there  was  no  evidence  of  the  identity  of  the  feiry  mentioned  in  those  documents  with 
the  ferry  the  existence  of  which  was  recited  in  the  grant  of  Edw.  3,  and  that  it  did 
not  appear,  from  any  of  the  documents  relating  [268]  to  it,  that  its  terminus  was  in 
Birkenhead.  The  learned  Judge,  in  summing  up,  left  it  as  a  question  to  be  decided 
by  the  jury,  whether  the  ferry  recited  in  the  grant  was  identical  with  that  mentioned 
in  the  various  documents  put  in  by  the  defendants ;  having  expresse'l  his  opinion, 
that  if,  at  the  time  of  the  grant,  there  was  an  existing  ferry  from  Liverpool  to 
Birkenhead,  and  back  again,  which  was  then  in  the  hands  of  a  subject,  the  grant  of 
another  ferry  within  the  same  limits  would  be  void.  A  bill  of  exceptions  to  the 
direction  of  the  learned  Judge,  on  several  grounds,  (including  tho.se  taken  at  the 
former  trial),  was  tendered  by  the  defendants'  counsel.  The  jury  having  again  found 
for  the  plaintiffs, 

Wilde,  Serjt.,  in  Michaelmas  Term,  moved  for  a  new  trial  on  two  grounds  :  first, 
that  it  having  been  assumed  throughout  the  trial,  as  an  admitted  fact,  that  the  ferry 
recited  in  the  grant  of  Edw.  3  was  the  same  as  that  mentioned  in  the  various  docu- 
ments relating  to  the  Lancashire  or  Liverpool  ferr3',  and  no  point  having  been  made 
on  this  question  until  the  reply,  the  learned  Judge  ought  not  to  have  left  that  as  a 
question  to  the  jury  ;  or  at  all  events,  that  the  verdict,  as  to  this  point,  was  contrary 
to  the  evidence:  secondly,  that  under  the  description  of  the  Woodside  Ferry,  in  the 

(a)  The  plaintiffs  did  not  put  in  evidence  the  early  documents  relating  to  the 
Liverpool  fei'ry,  which  they  read  on  the  former  trial :  but  they  were  proved  by  the 
defendants. 
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lease  to  the  plaintiffs,  which  stated  it  as  a  ferry  both  ways,  a  ferry  from  Birkenhead 
to  Liverpool  only  would  not  pass. 

Lord  Abinger,  C.  B.  We  cannot  say  there  is  any  misdirection  upon  the  evidence 
in  the  cause.  If  the  question  as  to  the  identity  of  the  ferries  arose  at  all,  it  was  right 
to  leave  it  to  the  jury.  We  cannot  grant  a  rule  on  the  ground  that  the  verdict  was 
against  the  evidence  without  consulting  the  learned  Judge.  As  to  the  last  point,  the 
construction  of  the  lease,  we  reserve  our  judgment  upon  it  until  we  see  the  precise 
terms  of  the  lease. 

[269]  On  a  subsequent  day, 

Parke,  B.,  said — We  have  conferred  with  my  Brother  Patteson,  and  he  informs 
us  that  the  question  was  left  to  the  jury  as  to  the  identity  of  the  ferries,  and  that  he 
is  not  dissatisfied  with  their  verdict.  There  will  therefore  be  no  rule  on  that  ground. 
As  to  the  other  point,  we  have  had  an  opportunity  of  looking  at  the  terms  of  the 
lease,  and  we  think  it  cannot  be  construed  so  strictly  as  that  a  ferry  one  way  only 
could  not  pass  under  it.  There  is  no  authority  to  shew  that  a  right  of  ferry  one  way 
may  not  pass  under  a  conveyance  of  a  ferry  both  ways.  There  will  therefore  be 
no  rule. 

Kule  refused. 

The  bill  of  exceptions  was  subsequently  abandoned  by  the  defendants. 


Vacation  Sittings  after  Hilary  Term. 

Eyre  v.  Shelley.  Exch.  of  Pleas.  1840. — An  attorney  may  recover  his  fees  for 
business  done  between  the  loth  of  November  and  the  first  day  of  Hilary  Term, 
although,  when  the  business  was  done,  he  had  not  entered  his  certificate  pursuant 
to  the  Stat.  37  Geo.  3,  c.  90,  s.  27. — To  an  action  for  work  and  labour  as  an 
attorney,  the  defendant  pleaded,  that  although,  during  the  time  when  the  work 
was  done,  the  plaintifi:'  was  an  attorney  duly  admitted  and  enrolled,  he  had  not, 
during  any  part  of  that  time,  obtained  or  entered  the  certificate  required  by  law, 
authorizing  him  to  practise  as  an  attorney  during  any  part  of  the  said  time, 
pursuant  to  the  statute  ;  and  the  plaintiff  during  all  that  time  wrongfully  and 
wilfully  neglected  to  take  out  and  obtain,  and  was  without  such  certificate,  and 
never  had  obtained  or  entered  the  same  : — Held,  that  this  plea  was  bad  on  special 
demurrer,  for  duplicity. — Semble,  that  it  was  also  bad  on  special  demurrer,  for 
describing  the  certificate,  not  in  the  terms  of  the  statute,  but  by  words  involving 
its  legal  operation  and  effect. 

[S.  C.  8  Dowl.  P.  C.  185  ;  9  L.  J.  Ex.  247  ;  4  Jur.  415.     See  further  8  M.  &  W.  L54.] 

Assumpsit  for  work  and  labour  as  an  attorney,  for  money  paid,  and  on  an  account 
stated.  Plea,  as  to  the  sum  of  4261.  4s.  lOd.,  parcel  &c.,  that  that  sum  was  claimed 
by  the  plaintiff'  to  be  due  to  him  for  work  and  labour,  as  attorney  for  the  defendant, 
in  bringing  and  defending  certain  actions  in  the  Court  of  Queen's  Bench,  and  materials 
provided  in  and  about  that  work  and  labour,  and  for  fees  due  and  payable  to  the 
plaintiff  in  respect  thereof,  done  before  the  16th  day  of  November,  1833  ;  and  [270] 
that  although,  during  the  time  when  the  said  work  and  labour  was  so  done  as  aforesaid, 
&c.,  the  plaintiff  was  an  attorney  of  the  said  Court  of  Queen's  Bench,  dul}^  admitted 
and  enrolled,  yet  he  had  not,  during  any  part  of  the  time  when  the  said  work  and 
labour  was  done  or  in  progress,  obtained  or  entered  the  certificate  required  by  law  in 
that  behalf,  authorizing  him  the  plaintiff  to  practise  as  such  attornei  during  any  part 
of  the  said  time,  pursuant  to  the  statute  in  such  case  made  and  provided  ;  and  the 
plaintiff  during  all  that  time  wrongfully  and  wilfully  neglected  and  omitted  to  take 
out  and  obtain,  and  was  without,  such  certificate,  and  never  had  obtained  or  entered 
the  same,  contrary  to  the  statute,  &c.     Verification. 

Replication,  that  before  and  during  all  the  time  in  the  plea  mentioned,  the  plaintiff 
had  duly  obtained  the  certificate  required  by  law  in  that  behalf,  authorizing  him  the 
plaintiff'  to  practise  as  such  attorney,  during  the  whole  of  the  said  time,  pursuant  to 
the  statute,  Ac. 

Special  demuirer,  on  the  ground  that  the  replication  stated  only  that  the  certificate 
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had  been  obtained  by  the  plaintiff,  and  took  no  notice  of  the  allegation  in  the  plea 
that  it  had  not  been  duly  entered.     .Joinder  in  demurrer. 

The  case  was  argued  in  Hilary  Term  by 

Petersdorif  in  support  of  the  demurrer.  The  replication  is  bad  on  the  ground 
suggested.  The  stat.  37  Geo.  3,  c.  90,  s.  27,  prescribes  that  "every  certificate,  so  to 
be  obtained  as  aforesaid,  shall  be  entered  in  one  of  the  Courts,  in  which  the  person 
described  therein  shall  be  admitted,  &c.,  within  the  time  thereinbefore  prescribed, 
or  before  such  person  shall  be  permitted  to  practise  as  an  attorney."  And  s.  30  enacts, 
that  "  if  anj'  person  shall  in  his  own  name,  or  in  the  name  of  any  other  person  or 
persons,  sue  out  any  writ  or  process,  or  commence  and  prosecute,  carry  on,  or  defend 
any  action  or  suit,  &e.,  without  obtaining  a  certificate  in  the  manner  thereinbefore 
directed,  or  without  entering  the  same  in  one  [271]  of  the  Courts  aforesaid,"  >V;c.,  he 
shall  forfeit  the  sum  of  £50,  and  is  thereby  made  incapable  to  maintain  any  action 
for  any  fee,  &c.,  "on  account  of  prosecuting,  carrying  on,  or  defending  any  action, 
suit,  or  proceedings,  iV'C,  without  such  certificate  as  aforesaid."  Both  the  obtaining 
and  the  entering  the  certificate  are  therefore  necessary,  in  order  to  enable  the  party 
to  practise  as  an  attorney,  or  to  recover  his  fees  as  such.  The  plea  accordingly  alleges 
that  the  plaintiff"  did  not  comply  with  either  of  these  two  requisites  ;  but  the  replication 
only  alleges  that  he  had  obtained  the  certificate.  [Paike,  B.  Is  not  the  plea  bad, 
as  alleging  only  that  the  plaintiff  had  not  obtained  or  entered  a  certificate,  "authorizing 
him  to  practise  as  an  attorney?"  There  is  no  provision  in  the  statute  making  a 
certificate  necessary  for  that  purpose  ;  the  only  effect  of  not  obtaining  it  is  to  subject 
the  party  to  a  penalty,  and  to  disable  him  from  maintaining  an  action  for  his  fees.] 
These  woids  in  the  plea  must  be  taken,  not  as  referring  to  the  general  right  of  the 
plaintiff  to  practise  as  an  attorney,  but  as  descriptive  of  the  instrument  which  is 
necessary  to  enable  him  to  maintain  an  action  for  his  fees.  But  if  not,  the  words 
aie  mere  surplusage,  and  may  be  rejected  ;  and  if  it  l>e  alleged  that  they  present  an 
ambiguity,  or  render  the  plea  liable  to  the  objection  of  duplicity,  that  should  have 
been  made  a  ground  of  special  demurrer. 

Peiicock,  contra.  The  replication  is  good.  The  allegation  in  the  plea  that  the 
certificate  had  not  been  entered,  is  altogether  immaterial,  and  it  was  therefore 
unnecessary  to  notice  it  in  the  replication  The  only  effect  of  not  entering  the  certifi- 
cate is  to  subject  the  attorney  to  a  penalty  of  £50,  but  that  omission  does  not  prevent 
him  from  suing  for  his  fees.  [Parke,  B.  The  statute  expressly  enacts  that  if  he  shall 
carry  on  an}'  action  or  suit,  &c.  without  obtaining  a  certificate,  or  without  entering 
the  s;imc,  he  shall  forfeit  £50;  and  that  he  shall  be  incapable  of  maiu-[272]  taining 
any  action  for  his  fees  on  account  of  proceeding.s  carried  on  by  him  without  "such 
certificate  as  aforesaid,"  i.e.  such  certificate  so  obtained  and  so  entered.  The  plea  is 
clearly  double,  because  it  contains  two  distinct  defences,  viz.  that  the  plaintitt'  cither 
has  not  obtained  his  certificate  at  all,  or,  if  he  has,  that  it  has  not  been  entered  pursuant 
to  the  statute  :  but  it  is  not  objected  to  on  that  ground.]  At  all  events,  llirwler  v. 
llimvit  (2  Ad.  ife  E.  116  ;  4  Nev.  &  M.  17  ;  3  Dowl.  P.  C".  t^O)  is  an  express  authority, 
that  in  order  to  render  the  attorney  liable  to  the  disability  imposed  by  the  statute, 
the  omission  to  enter  his  certificate  was  wilful,  with  an  intent  to  evade  the  higher 
duties  imposed  by  the  stamp  act.  The  plea  ought,  therefore,  to  have  alleged  that  the 
plaintilf  wrongfully  and  wilfully  had  neglected  and  omitted  to  enter  the  ceitificate. 
If  the  construction  were  otherwise,  every  country  attorney  whose  certificate  had  not 
been  taken  out  through  the  neglect  of  his  town  agent,  would  be  rendered  incapable 
of  recovering  his  costs,  and  also  be  liable  to  a  penalty  of  £50.  [Parke,  B.  The  Court 
of  King's  Bench  decided  that  case  on  the  supposition  that  the  words  in  the  30lh  section, 
"with  intent  to  evade  the  payment  of  the  higher  <luties  by  the  said  act  imposed," 
overrode  the  whole  clause ;  but  I  cannot  help  thinking  the  decision  very  doubtful.! 
Then,  the  plea  is  bad  in  substance,  and  therefore  on  general  demurrer,  on  the  ground 
already  suggested,  viz:  that  there  is  no  such  thing  as  a  certificate  authorizing  an 
attorney  to  practise  Moreover,  it  tenders  an  issue  of  law  instead  of  fact,  viz.  that 
the  plaintiff  has  not  obtained  or  entered  the  certificate  rccpiired  by  law  :  thereby 
referring  it  to  the  jury  to  ascertain  what  is  a  sufficient  certificate  in  point  of  law.  On 
this  point  he  cited  ^My  v.  Hnnis  (2  M.  &  W.  673),  and  Llmjd  v.  Il'ood  (5  Ad.  &  E. 
228).  [Parke,  B.  In  declaring  as  reversioner,  it  is  not  necessar}'  to  state  what  his 
reversion  is,  though  the  [273]  nature  and  existence  of  the  revei-sion  would  frequently 
involve  difficult  questions  of  law.] 
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PetersdorfF,  in  reply.  The  case  of  Bowler  v.  Broun  is  virtual!}'  oveiTuled  by 
JFiltcn  V.  Chambers  (7  Ad.  &  E.  534  ;  2  Nev.  &  P.  392).  If  there  be  anything  in  the 
objection  that  the  plea  is  bad,  as  involving  matter  of  law,  it  should  have  been  taken 
on  special  demurrer,  as  in  Ashby  v.  Harris.  In  Uoyd  v.  JVood,  the  declaration  was 
bad  in  substance,  as  disclosing  no  cause  of  action. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Paeke,  B.  The  declaration  in  this  case  was  for  work  and  labour  as  an  attorney. 
There  was  a  plea,  as  to  4'261.  -Is.  lOd.,  parcel  of  the  money  mentioned  in  the  declara- 
tion, that  such  a  sum  was  claimed  to  be  due  to  the  plaintiff  for  costs  as  an  attorney, 
in  prosecuting  suits  in  the  King's  Bench  done  before  the  16th  of  November,  1833; 
and  that  although  the  plaintiff  was  an  attorney'  of  that  Court,  duly  admitted  and 
enrolled,  3'et  he  had  not,  during  any  part  of  the  time  when  the  work  was  done  or  in 
progress,  obtained  or  entered  the  certificate  required  by  law,  authorizing  him  to 
practise  as  such  attorney,  during  any  part  of  that  time,  pursuant  to  the  statute  ;  and 
the  plaintiff  during  all  that  time  wrongfully  and  wilfully  neglected  to  take  out  and 
obtain,  and  was  without  such  certificate,  and  never  hath  obtained  or  entered  the  same, 
contrary  to  the  form  of  the  statute. 

The  plaintiff  replies,  that,  befoie  and  during  all  the  time  in  the  plea  mentioned, 
he  had  duly  obtained  the  certificate  required  by  law  in  that  behalf,  authorizing  the 
plaintiff  to  practise  as  such  attorney. 

[274]  To  this  replication  there  is  a  special  demurrei',  assigning  for  cause,  that  the 
replication  does  not  state  that  the  certificate  had  been  entered. 

The  plea  would  undoubtedly  be  bad  for  duplicit}',  on  special  demurrer,  but  it  is 
cured  by  pleading  over.  Probably  it  would  have  been  bad  on  special  demurrer,  and 
we  are  inclined  to  think  on  special  demurrer  only,  for  describing  the  certificate,  not 
in  the  terms  of  the  act  of  Parliament,  but  by  words  involving  its  legal  effect  and 
operation. 

The  replication  also  would  be  bad,  without  doubt,  if  it  answered  only  one  of  two 
grounds  of  defence,  both  available,  contained  in  the  plea  It  does  answer  one,  namely, 
the  practising  without  a  certificate  ;  it  does  not  answer  the  other,  namely,  the  practising 
without  having  entered  that  certificate,  according  to  the  provisions  of  the  statute  :  and 
the  question  in  the  case  is,  whether  the  omission  to  enter  a  certificate  is  an  answer  to 
an  action  for  business  done  at  any  time  duiing  the  year  to  which  the  certificate 
applies. 

Upon  the  pleadings,  we  must  assume,  that  if  the  business  was  done  in  one  year, 
between  the  15th  of  November  and  the  15th  of  November,  there  was  a  certificate 
duly  obtained,  but  never  entered  ;  if  in  two  or  more  years,  theie  were  two  or  more 
certificates,  but  each  omitted  to  be  entered ;  and  the  question  is,  whether  the  omission 
to  enter  a  certificate  deprives  the  plaintift'  of  his  remedy  by  action  for  business  done 
in  every  part  of  the  year.  If  there  be  a  part  of  the  year  during  which  the  attorney 
might  do  business  in  the  conduct  of  suits  lawfully,  so  as  to  make  a  legal  contract  for 
payment  of  his  services,  without  having  entered  his  certificate,  the  plea  is  bad  in 
substance,  so  far  as  it  relates  to  the  not  entering  the  certificate,  inasmuch  as  it  does 
not  aver  that  the  business  was  not  done  in  that  part  of  the  year,  or  yeai-s,  embraced 
in  the  general  terms  of  the  declaration. 

And,  upon  a  careful  review  of  the  statutes  on  this  subject,  which  raise  a  question 
of  some  nicety,  we  think  it  [275]  was  not  illegal  in  this  sense  for  a  certificated  attorney 
to  carry  on  a  suit  between  the  15th  of  November  and  the  1st  day  of  Hilary  Term  in 
any  year,  without  having  entered  his  certificate,  though  he  would  have  been  liable  to 
a  penalty,  if,  after  having  so  carried  it  on  during  a  part,  he  did  not  enter  his  certificate 
before  the  expiration  of  that  interval. 

The  first  statute  requiring  a  certificate  was  the  25  Geo.  3,  c.  80,  which  enacts, 
"  that  every  attorney  admitted  or  enrolled  in  the  King's  Courts"  at  Westminster  shall, 
previous  to  his  prosecuting  or  defending  any  suit,  have  a  certificate  of  his  admission 
or  enrolment,  upon  which  a  stamp  duty  is  to  be  charged.  In  order  to  obtain  it,  he 
is  to  deliver  a  written  paper,  stating  his  place  of  residence,  to  the  proper  officer  named 
in  the  4th  section  of  the  statute,  which  written  paper  is  to  be  duly  stamped,  according 
to  his  place  of  residence,  and  the  officer  is  to  enter  the  name  Sic  of  each  attorney 
producing  such  paper,  and  to  subscribe  to  such  paper  a  certificate  that  such  attorney 
is  duly  enrolled.     These  certificates  are  to  remain  in  force  from  the  1st  of  November 
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to  the  1st  of  November,  and  be  renewed  ten  days  before  the,v  expire.  By  section  7, 
;iiiy  one  who  shall  sue  out  any  writ,  or  prosecute  or  defend  an}'  action  for  reward, 
without  having  obtained  such  certificate,  shall  forfeit  £50,  and  is  disabled  from  suing 
for  any  fee  or  reward  for  prosecuting  or  defending  such  actions. 

Under  this  statute,  the  entry  was  of  the  name  and  residence,  and  preceded  the 
certificate ;  and  all  practice  without  a  certificate  was  not  merely  subject  to  a  penalty, 
liut  no  remuneration  could  be  recovered  for  it. 

The  37  Geo.  3,  c.  90,  s.  26,  completely  changes  the  machinery  for  obtaining  the 
stamp,  and  requires  the  certificate  to  denote  the  fact  of  payment  of  the  duties,  and 
not  of  enrolment,  and  to  be  given  by  the  commissioners  of  stamps;  and,  after  it  has 
been  obtained,  makes  it  necessary  that  it  shall  be  entered  with  the  ofiieer  of  the  Court 
[276]  mentioned  in  the  25  Geo.  3.  The  time  for  taking  it  out  is  varied.  It  is  pro- 
vided, that  every  attorney  admitted  and  enrolled  shall  annually,  between  the  1st  of 
November  and  the  end  of  Michaelmas  Term  than  next  following,  during  such  time 
as  he  shall  continue  to  practise,  or  before  such  person  shall  commence  to  prosecute  or 
defend  any  action  or  suit,  obtain  a  certificate  to  denote  the  payment  of  duties.  The 
certificate  to  be  issued  between  those  dates  is  to  bear  date  on  the  2nd  of  November, 
and  at  every  other  time,  on  the  day  when  it  is  issued,  and  is  to  determine  on  the 
1st  of  November.  Those  days  are  afterwards,  by  the  54  Geo.  3,  c.  144,  altered  to  the 
15th  of  November  and  !6th  of  December. 

The  27th  section  provides,  that  every  certificate  shall  be  entered  within  the  time 
thereinbefore  prescribed,  (viz.  between  the  1st  of  November  and  the  end  of  Michaelmas 
Term),  or  before  such  person  shall  be  permitted  to  practise ;  and  by  the  statute 
44  Geo.  3,  c.  59,  s.  3,  this  part  of  the  37  Geo.  3  is  repealed,  and  it  is  provided  that 
any  person  who  is  by  that  act  (37  Geo.  3)  required  to  obtain  such  certificate  in  any 
year  after  the  1st  day  of  November,  ma\'  enter  the  same  at  any  time  before  the  com- 
mencement of  Hilary  Term  then  next  following ;  and  the  certificate  so  entered  shall 
be  as  valid  as  if  it  had  been  entered  within  the  former  time. 

The  30th  section  imposes  the  penalties  for  non-compliance  with  the  previous  enact- 
ments. If  any  one  shall  prosecute  or  defend,  without  obtaining  a  certificate,  or 
without  entering  the  same,  he  shall  forfeit  £50,  and  is  made  incapable  of  maintaining 
any  action  or  suit  for  fees,  &c.,  for  prosecuting  or  defending  any  suit,  without  such 
certificate  as  aforesaid. 

The  question  in  the  case  depends  upon  the  construction  of  these  clauses,  the  30th 
and  27th. 

The  30th  does  not  use  the  terms  "  without  having  entered  his  certificate,  or  with- 
out such  certificate  so  entered  [277]  as  aforesaid:"  it  prohibits  the  suit  for  fees  only, 
if  there  is  no  certificate.  It  does  not  use  the  language  of  the  25  Geo.  3,  "  without 
having  obtained  a  certificate,"  and  probably  for  this  reason,  that,  under  that  statute, 
the  certificate  was  required  to  be  obtained  before  any  business  was  done.  Under  this, 
the  business  may  be  done  between  the  1st  November  and  the  end  of  Michaelmas  Term, 
and  the  certificate  antedated  so  as  to  render  it  legal ;  but  it  seems  that  unless  there 
be  a  certificate  obtained  before,  or  so  antedated,  the  action  could  not  be  maintained, 
in  respect  even  of  business  done  in  that  interval.  It  appears  to  us  that  this  pro- 
hibitory clause  applies  to  the  want  of  certificate  only. 

Is  the  practice  then  rendered  illegal  by  the  27th  section,  so  as  to  disable  the 
attorney  from  suing  for  it?  Every  practising  which  is  prohibited  by  penalty  at  the 
time  it  takes  place,  is  illegal ;  but  that  which  is  not  prohibited  at  the  time  it  takes 
place,  is  not ;  though  the  attorney  be  liable  to  a  penalty  for  a  subsequent  neglect  or 
omis.sion 

The  2Tth  section  inflicts  the  penalty  upon  an  attorney  for  not  entering;  which 
roust  be  either  "  within  the  time  aforesaid,"  (that  is,  now,  between  the  1st  of  November 
and  the  1st  day  of  Hilary  Term),  or  before  such  attorney  shall  be  permitted  to 
practise.  Now,  in  all  cases  falling  within  the  second  branch  of  this  altern.itive,  by 
which  the  practice  is  prohibited,  indess  there  be,  not  only  a  certificate,  but  an  entry 
thereof,  before  it  takes  place,  it  is  cleai-  that  the  practice  is  mdawful  without  entry, 
and  no  action  will  lie  to  recover  a  compensation  foi-  it ;  but  in  the  cases  falling  within 
the  first  branch,  it  appears  that  it  is  enough  to  make  the  entry  before  the  end  of  the 
limited  time.  In  the  meantime,  the  practice  is  lawful  ;  a  contract  to  pa\'  the  price  is 
lawful ;  tbe  price  may  be  sued  for  the  instiint  it  is  due,  and  the  want  of  the  sulisequent 
entry  cannot  render  it  illegal  by  relation  ;  but  if,  at  the  end  of  the  prescribed  time 
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for  entry,  there  is  no  entry,  then  the  attorney  [278]  is  liable  to  a  penalty.  It  appears 
to  us,  that  the  business  done  between  the  15th  of  November  and  the  1st  day  of 
Hilary  Term  falls  within  the  latter  alternative  ;  any  business  done  at  any  other  time 
of  the  year,  within  the  former  :  and  the  plea  is  bad,  as  it  does  not  shew  that  the 
business  was  of  that  description  :  for  it  is  consistent  with  every  averment  in  the  plea, 
that  the  business  was  done  between  the  15th  of  November  and  the  1st  day  of  Hilary 
Term,  in  one  or  more  years. 

As  this  is  a  sufficient  ground  for  our  judgment,  we  do  not  think  it  necessary  to 
advert  to  another  objection  made  to  the  plea,  founded  on  the  case  of  Bowler  v.  Broum ; 
namely,  that  though  the  omission  to  take  out  the  certificate  is  averred  to  be  wilful,  it 
is  not  averred  that  the  omission  to  enter  it  was  so ;  nor  do  we  give  any  opinion  as  to 
the  authority  of  that  case. 

Our  judgment  must,  for  the  reasons  before  given,  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Trickey  v.  Larne.  Exch.  of  Pleas.  1840. — Plea,  to  an  action  by  drawer  against 
an  acceptor  of  a  bill  of  exchange  for  201.  8s.  6d.,  that  before  the  drawing  and 
acceptance  of  the  bill,  it  was  agreed  between  the  plaintifi"  and  defendant  that  the 
plaintiff  should  do  certain  carpenter's  work  for  the  defendant  for  £63 ;  that  the 
defendant  paid  the  plaintiff  £43  in  part  payment  of  the  £63,  and  afterwards 
accepted  the  bill  of  exchange,  on  account  of  the  residue  of  the  £63  :  that  the 
plaintiff  did  not  perform  his  agreement,  but  neglected  to  perform  some  work,  and 
performed  in  an  unworkmanlike  manner  other  work,  necessary  to  be  done  under 
the  agreement ;  and  that  the  £43  was  more  than  the  whole  work  done  was 
worth  : — -Held  bad,  on  motion  for  judgment  non  obstante  veredicto,  as  disclosing, 
not  a  total  failure  of  consideration  for  the  bill,  but  only  a  partial  failure  of  the 
consideration,  to  which  the  money  payment  and  the  bill  were  alike  applicable. 

[S.  C.  8  Dowl.  P.  C.  174  ;  9  L.  J.  Ex.  141.] 

Assumpsit  by  drawer  against  acceptor  of  a  bill  of  exchange  for  201.  Ss.  6d.,  with  a 
count  on  an  account  stated.  Plea  to  the  1st  count,  that  before  the  drawing  and 
accepting  of  the  said  bill  of  exchange  in  the  declaration  mentioned,  it  was  agreed 
between  the  plaintiff  and  the  defendant,  that  the  plaintiff  should  do  for  the  defendant 
certain  carpenter's  and  joiner's  work,  in  a  workmanlike  manner,  [279]  for  the  sum  of 
£63;  that  the  defendant  afterwards,  to  wit,  on  the  14th  day  of  March,  1839,  paid  to 
the  plaintiif  the  sum  of  £43,  in  part  payment  of  the  said  sum  of  £63  ;  that  the 
plaintiff,  on  the  22nd  day  of  May,  1839,  drew  the  bill  of  exchange  in  the  first  count 
mentioned,  and  the  defendant  accepted  the  same,  on  account  of  the  re.sidue  of  the 
said  sum  of  £63  ;  that  the  plaintiff  did  not  perform  bis  said  agreement,  but  wholly 
neglected  and  refused  to  perform  ceitain  works  which  were  necessar}'  to  be  done 
under  the  said  agreement,  and  performed  other  works  which  were  necessary  to  be 
done  under  the  said  agreement  in  a  bad  and  unworkmanlike  manner,  so  as  to  be  of 
little  or  no  use  to  the  defendant ;  that  the  .said  sum  of  £43,  so  paid  by  the  defendant 
to  the  plaintiff  for  the  said  work,  was  much  more  than  the  whole  work  done  by  the 
plaintiff  was  worth  ;  and  that  the  said  bill  of  exchange  was  drawn  and  accepted  in 
manner  and  under  the  circumstances  in  this  plea  mentioned,  and  in  respect  of  which 
there  was  such  want  and  failure  of  consideration  as  afoiesaid,  and  for  and  in  respect 
of  no  other  monies  or  debts  whatsoever.     Plea  to  the  second  count,  non  assumpsit. 

Replication  to  the  first  plea,  de  injuria. 

At  the  trial  liefore  Rolfe,  B.,  at  the  Middlesex  Sittings  in  Michaelmas  Term,  the 
jury  found  a  verdict  for  the  defendant.  Crowder  having  obtained  a  rule  to  shew 
cause  why  the  judgment  should  not  be  entered  for  the  plaintiff,  non  obstante 
veredicto,  on  the  first  issue, 

Busby  now  shewed  cau.se.  This  plea  disclo.ses  a  sufficient  defence  to  the  action,  at 
least  on  general  demurrer  or  after  verdict.  It  shews  a  total  failure  of  consideration  as 
trs  the  bill  of  exchange.  [Parke,  B.  Why  more  as  to  the  bill  than  the  other  part  of 
the  £631  You  do  not  allege  that  the  £43  was  paid  for  work  done,  and  that  the  bill 
was  given  for  the  residue  to  be  done,  and  that  it  was  not  done.  It  is  one  entire 
coirtract,  and  the  plea  shews  [280]  only  a  partial  failure  of  consideration  for  the  bill 
and  the  money  payment  ]     The  plea  alleges  that  the  bill  was  given  for  the  residue  of 
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the  £63,  anrl  that  the  work  done  was  worth  only  the  £43  previously  pair].  Suppose 
the  bill  had  never  been  given  nor  the  mone\'  paid,  the  defendant  would  clearly  have 
had  a  right,  in  answer  to  an  action  for  the  price  of  the  work,  to  sa}'  it  was  worth  only 
so  much,  and  that  in  respect  of  the  remainder  the  contract  could  not  be  enforced. 
[Parke,  B.  No  doubt ;  but  this  is  one  entire  sum  paid,  partly  in  money,  partly  in  a 
bill,  upon  one  contract,  and  there  is  only  a  partial  failure  of  coiisideiation  upon  that 
contract]  By  the  contract  the  defendant  was  not  bound  to  pay  anything  until  the 
whole  work  was  done  in  a  workmanlike  manner  :  therefore,  as  the  plaintiff  thought 
fit  to  receive  the  £4;i  while  the  work  was  in  progress,  and  the  jury  have  found  that 
that  sum  covered  all  he  was  entitled  to,  he  ought  not  to  be  allowed  to  recover  also 
on  the  bill. 

Parke,  B.  It  ultimately  turns  out  that  the  plaintitf  is  entitled  to  £i3  only  ;  but 
that  does  not  shew  a  total  failure  of  consideration  ;  and  the  defendant  cannot  succeed, 
unless  he  shews  that  the  cou.sideration  for  the  bill  has  totally  failed.  The  defendant 
should  have  stipulated,  when  he  gave  the  bill,  that  it  was  not  to  be  paid  unless  work 
was  done  to  a  greater  value  than  the  £43.  The  £43  had  been  paid  when  the  bill  was 
given,  but  the  plea  does  not  aver  that  it  was  given  for  the  balance  of  the  account 
beyond  the  £43.  The  defendant  is  in  the  same  position  as  if  payment  had  been  made 
for  the  whole  work  by  a  bill  for  £63  ;  in  that  case  there  would  not  have  been  a  total 
failure  of  consideration  ;  so  here,  he  chooses  to  pay  down,  in  money  and  a  bill 
together,  the  price  for  work  contracted  to  be  done  :  then  the  work  being  defectively 
done,  there  is  a  partial  failure  of  the  consideration  to  which  the  bill  is  in  part 
applicable  as  well  as  the  money,  not  a  total  failure  of  consideration  on  the  bill. 

[281]  Al.DERSON,  B.  The  bill  and  money  are  given  for  work  contracted  to 
be  done,  which  ultimatel}'  turns  out  to  be  worth  only  £43.  It  is  clearly  a  partial 
failure  of  consideration  as  to  the  whole  payment,  and  drives  the  defendant  to  his 
cross  action. 

GuRNEY,  B.,  concurred. 

Rule  absolute. 

Crowder  and  Whitmore  were  in  support  of  the  rule. 

Armfield  v.  KuKCiiN  AND  Anothkr.  Exch.  of  Pleas.  1840. — To  a  declaration  in 
debt,  containing  a  count  upon  a  bill  of  e.vchange  for  331.  3s.  9d.,  with  counts  for 
goods  sold,  and  upon  an  account  stated,  each  in  the  sum  of  £70,  and  demanding 
in  the  usual  form  the  sura  of  1731.  3s.  9d.,  the  defendants  pleaded,  except  as  to 
£■-'0,  parcel  of  the  sum  of  1731.  3s.  9d.  in  the  declaration  demanded,  and  for  the 
payment  of  which  said  sum  of  £:;0  the  plaintiff  has  given  the  defendant  credit  in 
his  particulars  of  demand,  actionem  noii,  l>ecause  the  defendants  now  bring  into 
Couit  the  sum  of  131.  12s.  ready  to  be  paiil  to  the  plaintiff,  and  they  further  say 
that  they  were  never  indebted  to  the  plaintiff  to  a  greater  amount  than  the  said 
sum  of  131.  1 'is.  ill  the  introductory  part  of  this  pica  mentioned  : — Held,  that  the 
plea  wa.s  bad  on  special  demurrer  ;  that  it  ought  to  have  shewn  some  answer  as 
to  part,  and  pleaded  payment  into  Court  as  to  the  residue. 

[S.  C.  8  Dowl.  P.  C.  247  ;  9  L.  J.  Ex.  251.] 

Declaration  in  debt,  containing  three  counts  :  the  first  on  a  bill  of  exchange  drawn 
by  the  plaintiff,  and  accepted  by  the  defendants  for  the  sum  of  331.  3s.  9d.  ;  the  second 
for  £70,  for  goods  sold  and  delivered  ;  and  the  third  for  £70  due  on  an  account  stated. 
The  declaiation  demanded,  in  the  usual  way,  the  sum  of  1731.  3s.  9d.  Particulars  of 
demand  were  (lelivere<l,  which  gave  credit  for  £20. 

The  dcfcii  lants  picadeil,  except  as  to  the  sum  of  £20,  parcel  of  the  said  sum  of 
1731.  3s.  9d  in  the  said  declaration  dcinaiifled,  for  the  (laymeiit  of  which  said  sum  of 
£2(.),  parcel  as  aforesaid,  the  plaintill'  has  given  the  dcfeiidai  ts  credit  in  his  (lartieiilars 
of  deni;ind  delivered  in  this  action,  the  defendants  say  that  the  phiiiitiU'ouglU  not  further 
to  niaiiilain  his  action,  because  the  defendants  now  bring  into  t'oiirt  the  sum  of 
131.  I  2s.  ready  to  be  paid  to  the  plaintiff",  and  the  defendants  fuithcr  s.iy  that  they 
never  were  indelfted  to  the  plaintiff  to  a  greater  amount  than  [282j  the  said  sum  &c. 
in  respe  t  of  the  cause  of  action  in  the  introductory  part  of  this  plea  mentioned. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  purports  to  answer  the  whole 
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declaration,  and  is  in  fact  an  answer  to  part  only,  and  tliat  the  jDlea  is  a  plea  of  pay- 
ment into  Court  of  the  sum  of  131.  12s.  in  satisfaction  of  all  the  debts  and  causes  of 
action  in  the  declaration  mentioned,  except  £20  parcel  thereof ;  whereas  such  debts 
together  amount  to  17.31.  3s.  9d.,  and,  after  deducting  therefiom  the  said  sum  of  £20, 
are  a  much  larger  sum  than  the  said  sum  paid  into  Court,  and  the  whole  of  such  debts 
and  causes  of  action  should  have  been  pleaded  to. 

Ogle,  in  support  of  the  demurrer.  The  plea  is  bad,  inasmuch  as  it  does  not  answer 
the  whole  of  the  declaration.  Besides,  it  is  bad  as  pleading  the  payment  into  Court 
of  a  smaller  sura  than  the  amount  of  the  bill  of  exchange,  and  the  sums  mentioned  in 
the  other  counts.  As  the  plea  stands,  it  is  applicable  to  all  the  counts.  [He  was 
then  stopped  by  the  Court.] 

Forteseue,  in  support  of  the  plea.  If  the  first  objection  was  evei'  available  at  all, 
it  cannot  be  taken  advantage  of  now.  The  proper  course  was  for  the  plaintiff  to  sign 
judgment  for  so  much  as  was  unanswered  by  the  plea.  Upon  this  record,  the  plea 
must  stand  upon  its  validity  as  a  plea  pleaded  to  a  part  only  of  the  sum  demanded 
in  the  declaration.  The  other  objection  to  the  mode  of  pleading  is  not  assigned  as 
a  cause  of  demurrer.  [Parke,  B.  By  the  new  rules, (a)  never  indebted  is  no  plea 
where  the  action  is  on  a  bill  of  exchange — is  not  that  a  ground  of  objection  on  general 
demurrer?]  It  is  a  fallacy  to  suppose  that  this  is  a  compound  plea,  consisting  of 
distinct  averments  of  a  payment  into  Court,  and  that  the  defendant  was  nevei'  [283] 
indebted  as  to  the  residue.  It  is  a  distinct  plea,  and  is  in  the  form  given  b}^  the  late 
rules  of  pleading,  and  by  those  rules  declared  to  be  applicable,  and  directed  to  be  u.sed 
in  all  cases  where  money  is  paid  into  Court.  This  is  evident  from  the  old  foim  of 
plea  which  was  first  given,  and  which  concluded  with  nil  debet  instead  of  never 
indebted,  and  that  form  was  made  applicable  to  all  cases  in  which  money  was  paid 
into  Court,  though  bj'  a  former  rule  nil  debet  was  declared  to  be  no  plea  in  any  case. 
With  regard  to  this  plea  being  good  on  general  demurrer,  Finlai/son  v.  M^Kemie 
(3  Bing.  N.  C.  824  ;  5  Scott,  20";  6  Dowl.  71)  is  an  authority.  There  the  Court  of 
Common  Pleas  held  that  the  old  form  of  a  plea  of  payment  into  Court  as  applied  to 
a  bill  of  exchange,  was  good  on  general  demurrer,  though  bad  on  special  demurrer. 
In  deciding  the  latter  point,  however,  the  attention  of  the  Court  was  not  directed  to 
the  fact,  that  the  plea  of  nil  debet  was  equally  prohibited  as  applied  to  the  common 
counts,  as  to  a  count  on  a  bill  of  exchange.  [Alderson,  B.  Does  not  the  difficulty 
arise  from  the  altered  form  of  the  plea  of  payment  into  Court?  I  can  understand 
that  it  might  apply  to  a  bill  of  exchange,  as  long  as  the  form  of  nil  debet  was  retained  ; 
but  how  can  you  say  you  were  never  indebted  1  Does  not  the  bill  constitute  a  debt  ?] 
The  bill  is  only  prim^  facie  evidence  of  a  debt.  Before  the  new  rules  of  pleading,  a 
payment  into  Court  upon  a  bill  of  exchange  admitted  only  the  making  of  the  contract 
in  fact,  and  a  right  to  recover  to  the  amount  paid  in  ;  but  every  other  defence  was 
open.  Rnd  v.  Dickons  (5  H.  &  Ad.  499  ;  2  N.  &  M.  369),  Cox  v.  Parry  (1  T.  R.  464). 
It  is  therefore  submitted,  that  this  plea  is  good  in  form  as  well  as  in  substance  ;  for 
the  latter,  Finlai/son  v.  M'Kcnzie  is  a  clear  authority.  In  Miushull  v.  IFhitedde 
(1  M.  &  W.  192),  Parke,  B.,  in  giving  judgment,  after  referring  to  Jourdain  v. 
Johnson  (2  C  M.  &  R.  5G4),  speaks  of  it  as  deciding,  that  "where  there  is  a  plea  of 
[284]  payment  of  money  into  Court,  it  need  not  be  pleaded  to  each  count,  but  may 
be  pleaded  generally  to  the  whole  declaration."  Then,  as  to  the  amount  claimed 
under  the  money  counts,  Kingham  v.  Robins  (.5  M.  it  W.  94)  is  an  authority  that  the 
plea  of  payment  into  Court  under  tho-se  counts  only  admits  a  liability  upon  some  one 
or  more  contracts,  to  the  extent  of  the  sum  paid  in.  Here  the  amount  paid  into 
Court,  together  with  the  £20  for  which  credit  is  given  in  the  particulars,  which  are 
referred  to  in  the  introductory  pai-t  of  the  plea,  exceeds  the  amount  of  the  bill  of 
exchange,  and  it  might  be  that  nothing  at  all  was  due  on  the  common  counts.  If 
this  plea  should  be  held  bad  on  the  ground  alluded  to,  it  will  be  impossible  hereafter 
to  pay  money  into  Court  at  all  to  a  count  in  debt  on  a  bill  of  exchange,  for  the  plea 
must  contain  the  concluding  averment  of  nunquam  indebitatus.  [Parke,  B.  If  the 
full  amount  were  paid  into  Court,  that  averment  would  be  surplusage.]  It  would  not 
be  so  in  all  eases,  as,  for  instance,  where  money  is  paid  into  Court  on  a  bill  or  note 
payable  a  certain  time  after  demand  with  interest,  where  the  amount  of  interest  and 
principal  is  usually  alleged  under  a  videlicet,  and  is  not  material. 

(a)  Reg.  Gen,  H.  T.,  4  Will.  4,  tit.  Covenant,  and  Debt. 
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Ogle,  in  reply.  This  plea  does  not  follow  the  new  form  of  the  plea  of  payment 
of  money  into  Court,  in  this,  that  it  is  not  pleaded  as  to  part.  The  objection  to  the 
plea  is  a  matter  of  substance,  and  renders  it  a  nullit}'. 

Pakke,  B.  The  plea  is  clearly  bad  on  special  demurrer,  but  in  the  special  causes 
assigned  the  defect  is  not  pointed  out ;  which  is,  that  the  plea  of  never  indebted  is 
improper  to  so  much  of  the  demand  as  co?isists  of  the  promissory  note.  You  had 
better  amend  without  costs  on  both  sides.  It  is  clear  that  you  cannot  plead  ntuiquam 
indebitatus  to  a  count  upon  a  bill  of  exchange.  Where,  in  an  action  of  debt  on  a 
bill  of  exchange,  a  sum  of  money  is  [285]  paid  into  Court  less  than  the  amount  of 
the  bill,  the  defendant  should  shew  some  answer  as  to  part,  and  plead  the  payment 
into  Court  as  to  the  residue,  in  which  case  the  concluding  averment  in  the  plea  of 
never  indebted  would  become  surplusage. 

Leave  to  amend. 

Edmonds  v.  Lawley.  Exch.  of  Pleas.  1840. — An  act  of  bankruptcy  having  been 
committed  on  the  6th  of  July,  a  bona  tide  execution  was  issued  on  the  8th,  under 
which  the  goods  of  the  bankrupt  were  levied.  On  the  19th  of  July  the  2  &  3 
Vict.  c.  i'9,  was  passed,  and  on  the  2-lth  a  fiat  in  bankruptcy  issued,  under  which 
the  plaintitl's  were  chosen  assignees  : — Held,  that  the  execution  was  protected  by 
the  statute. 

[S.  C.  8  Dowl.  P.  C.  234  ;  9  L.  J.  Ex.  1 43.     Referred  to,  Nelsirop  v.  Scarisbrick, 

p.  684,  post.] 

Trover  against  the  sheriff"  of  Warwickshire  for  converting  the  plaintiff''s  goods. 

Pleas,  first,  that  the  plaintiff  was  not  possessed ;  secondly,  that  one  George  Jack- 
son was,  at  the  time  of  issuing  the  fiat  in  bankruptcy  thereinafter  mentioned,  a  trader, 
&c.,  and,  as  such  trader,  had,  on  the  1st  of  April,  1839,  become  indebted  tVc,  and 
thereupon  to  wit,  on  the  Gth  of  July,  became  and  was  a  bankrupt ;  that  afterwards, 
and  before  the  committing  of  the  grievances,  to  wit,  on  the  7th  of  July,  Henry 
Bosanquet  and  others  sued  out  of  the  Court  of  Queen's  Bench  a  writ  of  fieri  facias 
against  the  said  George  Jackson,  directed  &c.  and  indorsed,  to  le\'y,  &c.  ;  under  and 
by  virtue  of  which  writ,  after  the  bankruptcy  and  before  the  issuing  of  the  fiat  as 
thereinafter  mentioned,  to  wit,  on  the  8th  of  July,  the  defendant,  as  sheriff  as  afore- 
said, seized  and  took  in  execution  the  said  goods  and  chattels  for  the  purpose  of  levy- 
ing &c.,  and  did  afterwards  by  sale  thereof  levy  &c.  ;  that  the  said  goods  and  chattels 
were  at  the  time  of  the  bankruptcy  the  property  of  the  said  George  Jackson,  and 
liable  to  be  taken  &e. ;  that  afterwards,  to  wit,  on  the  24th  of  July,  on  the  petition 
of  C.  G.,  the  Lord  High  Chancellor  issued  his  fiat,  directed  to  certain  persons  thereby 
nominated  and  appointed  commissioners,  &c. ;  by  whom  the  said  George  Jackson  was 
adjudged  a  bankrupt  itc.  :  that  notice  was  published  in  the  Gaxelle,  and  at  a  meeting 
[286]  duly  holden  at  &e.,  the  plaintifi's  were  chosen  and  became  assignees,  and  entitled 
as  such  to  the  possession  of  the  said  goods  and  chattels,  which  possession  is  the  same 
mentioned  in  the  declaiation.  The  plea  then  averred  that  the  writ  was  bona  tide 
executed  and  levied  liy  the  defendant,  as  sheriff',  before  the  date  and  issuing  of  the 
fiat ;  that  the  said  Henry  Bosanquet  and  others  had  not,  nor  had  the  defendant,  notice 
of  any  prior  act  of  bankruptcy  eonmiitted  by  the  said  George  Jackson  ;  and  that 
the  judgment  upon  which  the  said  writ  was  issued,  was  not  founded  on  a  warrant 
of  attorney  or  cognovit,  given  by  the  said  George  Jackson  by  way  of  a  fraudulent 
preference  to  any  creditor.     Verification. 

To  the  second  plea  the  plaintiff'  replied,  that  the  defeTidant,  as  such  sheriff  as  afore- 
said, seized  and  took  the  said  goods  and  chattels  in  the  declaration  and  tiio  second 
plea  mentioned,  after  the  said  (ieoige  Jackson  had  become  a  bankrupt  as  aforesaid, 
and  before  the  passing  of  the  statute  2  &  3  Viet.  c.  29.     Verification. 

Kejoinder.  That  the  Hat  in  bankruptcy  was  not  made  and  issued  until  after  the 
passing  of  the  2  &  3  Vict.  c.  29. 

Special  demurrer,  on  the  ground  that  the  statute  2  ifc  3  Vict.  c.  29,  is  not  retro- 
spective, and  that  the  execution  having  been  levied  after  an  act  of  bankruptcj',  and 
before  the  passnig  of  that  statute,  is  not  protected  bj-  it,  though  the  fiat  was  dated 
and  issued  after  it  came  into  opeiation. 

Wightman,  in  support  of  the  demurrer.  The  question  in  this  case  depends  upon 
Ex.  Div.  VII.— 14 
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the  construction  of  the  recent  statute  2  &  3  Vict.  c.  29,  and  whether  that  act  is  to 
have  a  retrospective  operation  or  not.  The  first  section  enacts,  "  that  all  contracts, 
dealings,  and  transactions,  by  and  with  any  bankrupt,  really  and  bona  fide  made  and 
entered  into  before  the  date  and  issuing  of  the  fiat  against  him,  and  all  executions  and 
attachments  against  the  lands  and  tenements,  or  goods  and  chattels  of  such  bankrupt, 
bona  fide  exe-[287]-cuted  or  levied  before  the  date  and  issuing  of  the  fiat,  shall  be 
deemed  to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt 
committed,  provided  the  persons  so  dealing  with  such  bankrupt,  or  at  whose  suit,  or 
on  whose  account,  such  execution  or  attachment  shall  have  issued,  had  not,  at  the 
time  of  such  contract,  dealing,  or  transaction,  or  at  the  time  of  executing  or  levying 
such  execution  or  attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  com- 
mitted ; "  and  it  then  goes  on  to  provide,  that  the  act  shall  not  apply  to  protect  any 
fraudulent  preference,  etc.  Now  here  the  plea  states  that  the  execution  was  levied  on 
the  8th  of  July,  after  the  act  of  bankruptcy  had  been  committed,  but  before  the  fiat, 
which  was  issued  on  the  24th.  The  act  was  pas.sed  on  the  19th,  and  so  came  in  inter- 
mediately between  the  execution  and  the  fiat.  The  act  has  no  retrospective  operation ; 
and  as  soon  as  the  fiat  was  issued,  and  the  assignees  were  chosen,  they  were,  by  the 
retrospective  operation  of  the  bankrupt  laws,  placed  in  the  same  situation  as  if  the  fiat 
had  been  issued,  and  the  assignees  chosen,  at  the  time  when  the  cause  of  action 
accrued.  It  is  on  that  ground  that  a  sheriff,  who  has  taken  the  goods  of  a  bank- 
rupt in  execution,  has  been  held  liable  in  trover,  under  circumstances  which  other- 
wise would  have  excused  him  :  I'otier  v.  Slarkie  (4  M.  &  Sel.  459),  Price  v.  Helyar 
(1  M.  &  P.  541  ;  4  Bing.  597),  Balme  v.  Hutton  (1  C.  &  M.  262),  Garland  v.  CarlMe 
(2  C.  &  M.  31).  The  Courts  have  admitted  the  hardship  upon  the  sheiiflF;  but  they 
felt  themselves  bound  to  give  eflfect  to  the  retrospective  power  of  the  bankrupt  law. 
If  this  act  had  not  passed,  the  assignees  would  clearly  have  been  entitled  to  the  goods, 
on  the  ground  that,  when  they  were  seized  by  the  sherift',  there  was  a  vested  right  in 
them  by  relation  back  to  the  act  of  bankruptcy,  and  the  act  cannot  be  construed  to 
have  a  retro-[288]-spective  operation,  so  as  to  deprive  them  of  that  right.  This  ease 
may  be  illustrated  by  reference  to  a  decision  upon  the  4th  section  of  the  Statute  of 
Frauds,  by  which  it  is  enacted,  that  "  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  agreement  made  in  consideration  of  marriage,  unless  there  be 
some  note  or  memorandum  thereof  in  writing ; "  and  in  Gilinore  v.  Shuter  (2  Lev.  227  ; 
2  Show.  16  ;  2  Mod.  10;  1  Vent.  330;  2  Sir  T.  Jones,  108),  where  there  was  a  verbal 
promise  of  marriage  before  the  passing  of  that  act,  it  was  held  that  an  action  might 
t)e  maintained  upon  it  after  the  act  came  into  operation,  on  the  ground  that  the  act 
had  no  retrospective  operation,  and  could  not  extend  to  a  parol  agreement  made 
previously  to  the  passing  of  the  act ;  that  as  the  cause  of  action  was  vested  before 
the  act  passed,  the  act  could  not  have  a  retroactive  operation  to  take  away  the 
right  so  vested.  Here  there  was  a  vested  right  before  the  act  came  into  opera- 
tion, and  it  cannot  have  the  eflfect  of  taking  away  the  right  so  vested.  The  words 
of  the  act  are,  "all  executions,  &c.,  bona  fide  executed  or  levied  before  the  date 
and  issuing  of  the  fiat ; "  there  is  nothing  to  shew  that  it  was  intended  to  relate 
to  prior  executions,  or  to  affect  the  operation  of  the  bankrupt  laws.  It  clearly  means 
future  executions,  and  future  contiacts.  Lord  Coke  says,  " It  is  a  rule  and  law  of 
Parliament,  that  nova  constitutio  futuris  formam  imponere  debet,  non  pra?teritis " 
(2  Inst.  292).  [Parke,  B.  You  say  we  must  not  construe  this  act  so  as  to  defeat 
any  vested  right ;  but  in  whom  was  there  any  vested  right,  or  who  had  any  vested 
right  to  these  goods  at  the  time  the  act  passed,  except  the  bankrupt,  subject  to 
the  rights  of  the  creditors?  I  agree  that  we  ought  not  to  construe  general  words 
so  as  to  affect  vested  interests  ;  but  in  whom  was  there  any  vested  interest  in  this 
case  at  the  time  the  act  passed?]  Admitting  that  there  was  no  vested  interest 
in  [289]  the  assignees  at  the  time  the  sheriff'  seized,  as  soon  as  the  fiat  was  issued, 
and  the  assignees  were  chosen,  their  right  reverted  back  to  the  time  of  the  seizure 
by  the  operation  of  the  bankrupt  laws,  and  a  cause  of  action  then  accrued.  [Parke,  B. 
That  argument  would  have  been  well  founded,  if  the  act  had  been  prospective  :  but 
if  it  had  been  so,  the  words  would  have  been,  "all  executions,  and  attachments  here- 
after to  be  executed  or  levied."]  Suppose  the  fiat  had  issued  two  days  before  the  act 
passed,  and  before  assignees  were  chosen,  unless  the  Court  hold  the  act  to  be  pro- 
spective, an  execution  creditor  would  be  protected  by  it ;  inasmuch  as,  no  assignees 
having  been  chosen,  there  would  be  nothing  but  an  inchoate  right  at  the  time. 
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Shee,  contr<\,  was  stopped  by  the  Court. 

Pakke,  B.  The  question  in  this  case  turns  upon  the  construction  of  the  2  &  .3 
Vict.  c.  29,  s.  1.  The  woriis  of  the  act  are  very  general,  none  of  them  future,  and  if 
taken  according  to  their  grammatical  construction,  will  appl}^  to  all  contracts,  either 
bygone  or  future.  The  sound  rule  of  construction  with  respect  to  acts  of  Parliament 
is,  that  the  words  are  to  be  read  in  their  ordinary  and  usual  grammatical  sense,  unless 
that  mode  of  construction  leads  to  manifest  inconvenience,  or  is  repugnant  to  the 
plain  intention  of  the  legislature.  If  such  construction  would  have  the  cflTect  of 
defeating  any  antecedent  vested  right,  we  ought  to  construe  the  act  so  as  to  support 
and  not  to  defeat  it.  If,  in  this  case,  a  fiat  had  issued,  and  assignees  had  been 
appointed  before  the  passing  of  the  act,  they  would  have  had  a  vested  right  to  the 
property  of  the  bankrupt  from  the  time  of  the  seizure,  and  it  would  have  been  unjust 
to  construe  the  act  so  as  to  defeat  that  right.  Perhaps,  if  the  assignees  had  not  been 
appointed  when  the  act  passed,  but  the  fiat  had  issued  before,  we  should  in  that  case 
also  construe  it  so  as  not  to  defeat  [290]  the  right  of  the  assignees.  But  with  respect 
to  all  fiats  issued  after  the  new  act  has  come  into  operation,  we  think  there  is  no 
injustice  in  saying,  that  the  assignees  must  take  the  property  subject  to  the  now  law. 
The  defendant,  therefore,  is  entitled  to  judgment. 

Alderson,  B.  I  am  of  the  same  opinion.  At  the  time  that  the  act  passed,  the 
state  of  things  was  this — an  act  of  bankruptcy  had  been  committed,  upon  which  a  fiat 
might  at  some  future  period  be  taken  out,  but  none  had  then  been  issued ;  inter- 
mediately a  bona  fide  execution  had  been  levied.  Under  the  old  law  the  creditor 
would  have  had  the  property  to  .satisfy  his  debt,  subject  to  its  being  divested  in  case 
a  fiat  issued,  overriding  his  execution,  within  two  months.  The  legislature  seem  to 
have  thought  that  that  was  not  a  very  just  position  for  the  creditor  to  be  placed  in, 
and  they  .say  that  that  shall  not  take  place  in  future.  I  think  that  by  thus  construing 
the  act,  we  give  it  a  prospective  and  not  a  retrospective  operation. 

GuRNEY,  B.  I  entirely  concur  with  the  rest  of  the  Court.  By  putting  this 
construction  on  the  act,  we  carry  out  the  remedy  intended  by  it,  without  doing  any 
injustice. 

RoLFE,  B.  I  agree  with  the  rest  of  the  Court.  What  has  been  said  by  my 
Brother  Alderson  solves  the  difficulty  ;  we  do  not  by  this  construction  give  the  act  a 
retrospective  but  a  prospective  eflect,  for  the  title  ot  the  assignees  was  incomplete  at 
the  time  it  passed.  The  argument  urged  applies  to  cases  where  all  the  acts  had  been 
done  which  were  necessary  to  vest  the  property  in  the  assignees. 

Judgment  for  the  defendant. 


[291]  Galw.w  v.  Ko.se.  Exch.  of  Pleas.  1840. — Assumpsit.  The  declaration 
stated  that  on  &c.,  the  defendant  made  his  bill  of  exchange,  and  directed  the 
.same  to  A.  &  Co.,  payable  to  B.  or  his  order,  three  months  after  date,  which 
period  had  elapsed  before  the  commencement  of  the  suit ;  that  B.  then  indorsed 
it  to  the  plaintitF;  that  it  was  presented  for  acceptance  and  protested  for  non- 
acceptance,  of  which  the  defendant  had  notice  ;  that  the  bill  being  wholly  un- 
accepted and  unpaid,  afterwards  ifec,  when  it  became  due  on  <fec.,  was  presented 
for  payment  to  A.  &  Co.,  who  refused  to  pay  the  same,  whei'cupon  it  was  jiro- 
tested  for  non-payment,  of  all  which  the  defendant  had  notice.  And  whereas 
also  the  said  defendant  before  etc.,  to  wit,  on  &c.,  was  indebted  to  the  plaintifl" 
»\;c.,  on  an  account  stated  :  and  the  defendant,  in  consideration  of  the  [)remises 
respectively,  then,  to  wit,  on  the  day  and  year  last  aforesaid,  promised  the 
plaintiff  to  ])ay  him  the  said  several  sums  respectively  on  retiuest.  To  this 
declaration  there  was  a  demurrer  for  duplicity  and  uncertainty  : — Held,  that 
whether  the  first  part  of  the  declaration  was  considered  as  two  counts,  or  one 
only,  it  was  not  demurrable  on  either  of  those  grounds. 

[S.  C.  8  Dowl.  P.  C.  2.39  ;  9  L.  J.  Ex.  151  ;  4  Jur.  320.] 

Assumpsit.  The  declaration  stated  that  the  defendant,  on  the  21st  of  November, 
183.5,  in  parts  beyond  the  seas,  to  wit,  at  Cahir,  in  Ireland,  made  his  bill  of  exchange 
in  writing,  and  directed  the  same  to  certain  persons  by  and  under  the  name,  stylo, 
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and  description  of  Messrs.  Arint  &  Borough,  Dublin,  and  thereby  requested  the  said 
Messrs.  Arint  &  Borough  to  pay  to  one  Captain  Busbe  or  his  order  £397,  three 
months  after  the  date  thereof,  which  period  had  elapsed  before  the  commencement  of 
the  suit.  The  deelaiation  then  alleged  that  the  said  Captain  Bushe  then  indorsed  the 
said  bill  to  the  plaintiff':  that  it  was  presented  to  the  said  Messrs.  Arint  &  Borough 
for  acceptance,  but  that  they  refused  to  accept  the  same,  wheieupon  the  said  bill  was 
duly  protested  for  non-acceptance,  whereof  the  defendant  had  due  notice  ;  and  the 
said  plaintiff'  further  says,  that  the  said  bill  being  wholly  unaccepted  and  unpaid, 
afterwaids,  and  on  the  day  when  it  became  due,  to  wit,  on  the  24th  of  February, 
1836,  the  said  bill  was  presented  to  the  .said  Messrs.  Arint  &  Borough  for  payment, 
but  that  they  would  not  pay  the  same  when  so  presented  to  them,  but  wholly  declined 
and  refused,  whei'eupon  the  said  bill  was  duly  protested  for  non-payment,  of  all  of 
which  said  last-mentioned  premises  the  defendant  had  notice  :  and  whereas  also  the 
defendant  before  the  commencement  of  this  suit,  to  wit,  on  the  8th  of  January, 
1839,  was  indebted  to  the  plaintiti' in  £600  on  an  account  stated  ;  and  the  defendant, 
in  consideration  of  the  premises  respectively,  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  promised  the  plaintiff'  to  [292]  pay  him  the  said  several  monies  respectively 
on  request,  yet  the  defendant  has  disregarded  his  promise,  and  has  not  paid  any  of 
the  said  monies,  or  any  part  thereof;  and  by  reason  and  means  of  the  dishonour  of 
the  said  bill  in  the  said  first  count  mentioned,  as  in  that  count  mentioned,  he,  the 
plaintiff',  having  indorsed  and  negotiated  the  said  bill,  to  wit,  on  the  day  and  year  in 
the  first  count  first  mentioned,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, as  such  indorser  of  the  said  bill  as  aforesaid,  was  called  upon  and  obliged  to  pay, 
and  did  then  pay  and  become  liable  to  pay  divers  charges  and  expenses  attendant 
upon  and  occasioned  by  the  dishonour  of  the  said  bill  as  aforesaid,  and  the  return  of 
the  same  to  him  the  plaintifT,  to  wit,  the  charges  and  expenses  of  protesting  the  said 
bill,  as  in  the  said  first  count  mentioned,  commission,  postage,  and  divers  other  charges 
and  expenses,  amounting  together  to  £10;  to  the  damage  of  the  plaintiff  of  £1000. 

The  defendant  demurred  to  the  first  count  of  the  declaration,  assigning  for  causes, 
that  the  declaration  stated  that  the  bill  was  dishonoured  by  the  same  being  presented 
for  and  refused  acceptance,  and  that  the  same  was  dishonoured  by  being  presented 
for  and  refused  payment,  and  that  either  of  the  said  dishonours  was  sufficient  to 
maintain  the  action  upon  the  bill  to  its  full  extent,  and  that  it  was  altogether  un- 
certain upon  which  of  the  said  dishonours  the  plaintiff  intended  to  rely,  and  that  no 
certain  or  single  issue  could  be  taken  ;  that  the  cause  of  action  in  the  fii'st  count  was 
stated  uncertainly  and  in  the  alternative,  and  not  directly  and  positively,  as  in  eff'ect 
it  stated,  that  the  bill  was  either  dishonoured  by  a  refusal  to  accept  or  a  refusal  to 
pay  ;  and  also  that  the  statement  of  the  special  damage  to  the  first  count  was 
altogether  insufficient  and  uncertain,  in  that  although  it  is  alleged  that  there  were 
two  dishonours  of  the  bill,  yet  it  is  stated  in  the  allegation  of  special  damage  that 
the  costs  and  expenses  were  occasioned  hy  the  dishonour  of  [293]  the  said  bill,  but 
by  which  of  the  said  two  several  dishonours  did  not  appear. 

To  the  last  count  the  defendant  pleaded  non  assumpsit. 

Mellor,  in  support  of  the  demurrer,  was  in  the  first  instance  stopped  by  the  Court, 
who  called  upon 

Butt  to  support  the  declaration.  The  first  count  does  not  contain  two  causes  of 
action,  but  only  two  considerations  for  the  promise ;  namely,  the  non-acceptance  and 
the  non-payment  of  the  bill.  But  if  the  Court  should  be  of  opinion  that  it  discloses 
two  distinct  causes  of  action,  then  they  are  two  counts,  and  the  demurrer  is  too  large. 
[Parke,  B.  They  are  not  in  the  form  of  two  distinct  counts.]  There  is  no  necessity 
for  any  formal  commencement ;  but  if  there  be  an  objection  on  that  ground,  it  should 
have  been  pointed  out  as  a  cause  of  special  demurrer.  Jourdain  v.  Johnson  (2  C.  M. 
&  E.  564)  is  an  authority  to  shew  that  the  use  of  the  word  respectively,  in  the  allega- 
tion of  the  promise  to  pay,  will  constitute  them  several  counts.  In  a  note  to  U'ehher 
v.  Twill  (2  Saund.  122,  n.  2)  it  is  said  that  "the  common  counts  in  a  declaration 
may  be  contained  in  one  count,  stating  that  the  defendant  was  indebted  to  the 
plaintiff' in  a  given  sum,  as  for  instance  £1000,  as  well  for  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  as  for  money  lent  and  advanced,  and  money  paid  by 
the  plaintiff  to  the  defendant,  and  money  had  and  received  by  the  defendant  for  the 
plaintiff",  and  that,  in  consideration  thereof,  the  defendant  promised  to  pay  : "  for 
which  position  Booke  v.  Rooke  (Cro.  Jac.  245)  is  cited  as  an  authority. 
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Mellor,  contra.  The  first  count  is  double.  It  is  laid  down  a.s  a  rule  in  Stephen 
on  Pleading,  292,  "that  the  declaration  must  not,  in  suppoit  of  a  single  demand, 
allege  several  distinct  matters  by  any  of  which  that  demand  is  [294]  sufficiently  sup- 
ported." The  authorities  which  establish  this  rule  are  collected  in  1  Chitty  on 
Pleading,  6th  ed.  226.  Now  here  the  declaration  shews  a  complete  cause  of  action, 
by  alleging  a  protest  for  non-acceptance,  Crossh/  v.  Ham  {13  East,  .502,  per  Bay  ley,  J.) ; 
it  then  alleges  a  presentment  for  and  refusal  of  payment,  which  is  another  cause  of 
action  ;  which  renders  it  double,  and  uncertain  for  which  cause  of  action  the  plaintiff 
is  proceeding.  It  is,  therefore,  in  violation  of  the  above  rule.  But  then  it  is  said  it 
may  be  treated  as  two  counts,  and  that  the  objection  as  to  the  informal  commence- 
ment of  the  second  count  should  have  been  pointed  out  as  a  cause  of  special  demurrer  : 
the  answer  to  that  is,  that  it  is  in  effect  pointed  out  as  a  cause  of  demurrer,  when  it 
is  alleged  that  the  count  is  uncertain  and  in  the  alternative,  and  that  is  sufficient. 
The  case  cited  has  therefore  no  application.  The  plaintiff,  who  has  manifestly  treated 
it  as  one  count,  has  no  right  to  turn  round  upon  the  defendant  and  say,  What  I 
have  pleaded,  and  you  have  taken  as  one  count  is,  in  reality,  two  counts  informally 
pleaded.     A  pai'ty  has  no  right  so  to  plead  as  to  mislead  his  opponent. 

Parke,  B.  The  declai-ation  is  good,  in  whatever  way  it  is  viewed.  If  the  first 
part  of  it  be  considered  as  two  counts,  then  the  word  "  respectively "  attaches  a 
separate  promise  to  each  count,  and  the  only  objection  would  be  that  the  second 
count  is  informally  commenced  ;  but  with  regard  to  that  there  is  no  special  cause  of 
demurrer  assigned.  If,  on  the  other  hand,  the  declaration  be  viewed  as  one  count 
only,  it  is  equally  good  ;  for  then  there  are  different  causes  of  action  arising  out  of 
ditt'erent  considerations,  all  of  which  are  executed.  According  to  the  old  form  given 
in  Saunders's  Keports,  there  might  be  several  different  considerations  included  in 
one  count  in  indebitatus  assumpsit;  and  if  we  consider  this  as  [295]  one  count 
only,  it  amounts  to  this,  that  the  defendant  became  liable  to  the  plaintiff"  on  a  bill  of 
e.x'change,  in  consequence  of  the  non-acceptance  thereof,  and  also  on  account  of  the 
non-payment  thereof,  and  also  on  an  account  stated  :  the  whole  concluding  with  a 
promise  to  pay.  Then  how  does  that  differ  from  the  case  of  the  common  counts,  for 
work  and  labour,  goods  sold  and  delivered,  &c.  1  By  analogy  to  the  practice  before 
the  new  rules,  and  which  seems  to  rest  on  a  sound  foundation,  we  must  hold  the 
declaration  good.  Before  the  new  rules,  the  whole  would  have  been  an  issue  under 
the  plea  of  non  assumpsit,  but  now  the  defendant  must  traverse  the  facts  of  present- 
ment for  payment  and  acceptance. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff 


Doe  IX  CuRZON  and  Others  v.  Edmonds.  Exch.  of  Pleas.  18-fO. — In  1788,  estates 
were  settled,  by  marriage  settlement,  to  the  use  of  the  wife  for  life,  with 
remainders  to  her  issue  in  tail,  with  remainder  to  the  settlor,  (whose  heiress  at 
law  she  was),  in  fee.  In  1818,  by  deeds  to  which  the  husband  and  wife,  and 
their  only  son,  R.  G.,  were  parties,  and  by  a  recovery  sulfored  in  pursuance 
thereof,  the  estates  were  limited  to  the  use  of  the  husband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  K.  G.,  the  son,  for  life,  remainder  to  his  issue  in 
tail,  remainder  to  J.  F.,  his  sister,  for  life,  with  other  remainders  over.  The 
husband  died  in  1819,  the  wife  in  1822,  and  K.  G.  in  1828  : — Held,  that  inasmuch 
as  the  estate  of  J.  F.  was  carved  out  of  the  estate  tail  of  K.  G.,  she  had  the  same 
period  for  bringing  an  ejectment  in  respect  of  any  of  the  estates  comprised  in  the 
above  deeds,  as  he  would  have  had  if  he  had  contituiod  alive ;  viz.  twenty  years 
from  the  3'ear  1822,  when  his  remainder  came  into  possession.  —  Whether  a  writing 
amounts  to  an  acknowledgment  of  title,  within  the  3  i\;  4  Will.  4,  c.  27,  s.  14,  is 
a  question  for  the  Judge,  and  not  for  the  juiy,  to  decide. — A  party  in  po.ssession, 
adversely,  of  land,  being  applied  to  by  the  party  claiming  title  to  it  to  pay  rent, 
and  offered  a  lease  of  it,  wrote  as  follows  : — "  Although,  if  matters  were  contested, 
1  am  of  opinion  that  I  should  establish  a  legal  right  to  the  premises,  j^et,  under 
all  circumstances,  I  have  made  up  my  mind  to  accede  to  the  proposal  you  made 
of  paying  a  moderate  rent,  on  an  agreement  for  a  term  of  twenty-one  years. 
The  bargain  subsequently  went  off,  and  no  rent  was  paid  or  lease  executed :  — 
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Held,  that  this  letter  was  not  an  acknowledgment  of  title,  within  the  3  &  -i  Will.  4, 
c.  27,  s.  14. 

Ejectment  for  lands  in  the  parish  of  Morden,  in  the  county  of  Dorset.  At  the  trial 
before  Coleridge,  J.,  at  the  Dorchester  Summer  Assizes,  1839,  it  appeared  that  the 
action  was  brought  to  try  the  title  of  J.  S.  W.  Sawbridge  [296J  Erie  Drax,  Esq.,  and 
Jane  Frances,  his  wife,  two  of  the  lessors  of  the  plaintiff,  to  some  fields  at  Morden,  in 
the  possession  of  the  defendant  as  tenant  to  a  Mr.  John  Filliter,  under  the  following 
circumstances : — 

By  indenture  of  lease  and  release  and  settlement,  dated  the  6th  and  7th  of  March, 
17S8,  being  the  settlement  made  on  the  marriage  of  Kichard  Erie  Drax  Grosvenor, 
Esq.,  (therein  called  Richard  Grosvenor),  with  Sai'ah  Frances  his  wife,  then  Sarah 
Frances  Drax,  the  daughter  and  heiress  of  Edward  Drax,  and  niece  of  Thomas  Erie 
Drax,  (who  was  seised  in  fee  of  an  estate  called  the  Morden  estate,  including  the 
manor  of  Morden,  as  heir  at  law  of  Sir  Edward  Erie,  Bart.),  the  said  estate  was 
limited  to  the  use  of  the  said  Edward  Drax  for  life,  with  remainder  to  the  use  of 
trustees  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  sons  of 
the  said  Edward  Drax  successively  in  tail,  with  remainder  to  the  use  of  Sarah  Frances 
Drax  for  life,  with  remainder  to  trustees  to  preserve,  with  remainder  to  the  use  of 
the  first  and  other  sons  of  Sarah  Frances  Drax  successively  in  tail ;  with  divers  other 
remainders  over  which  did  not  take  effect,  the  ultimate  reversion  l>6ing  limited  to  the 
use  of  Thomas  Erie  Drax  in  fee.  Thomas  Erie  Drax  died  without  issue  in  17S9, 
leaving  Edward  Drax  his  next  brother  and  heir  at  law;  and  he  also  died  in  1791, 
leaving  Sarah  Frances  Grosvenor  his  only  child.  By  indentures  of  settlement  on  the 
22nd  and  23rd  of  May,  1818,  to  which  liichard  Erie  Drax  Grosvenor  and  Sarah 
Frances  his  wife,  and  Eichard  Edward  Erie  Drax  Grosvenor,  their  only  son,  were 
parties,  and  by  a  common  recovery  suffered  in  pursuance  thereof,  the  same  estates 
weie  limited  (subject  to  several  powers  of  appointment,  which  were  not  exercised)  to 
the  use  of  Eichard  Erie  Drax  Grosvenor  for  life  ;  with  remainder  to  the  use  of  the  said 
Sarah  Frances  his  wife,  for  life ;  with  remainder  to  the  said  Eichard  Edward  Erie 
Diax  Grosvenor  and  his  assigns  for  life ;  with  remainder  to  his  issue  in  tail ;  with 
remain-[297]-der  to  the  use  of  Jane  Frances  Grosvenor,  his  sister,  (the  lessor  of  the 
plaintifi),  and  her  assigns  for  life,  with  remainder  to  her  issue  in  tail,  with  other 
remainders  over.  Richard  P]rle  Drax  Grosvenor  died  in  July  1S19,  and  Sarah 
Frances,  his  wife,  in  1822.  Eichard  Edward  Erie  Drax  Grosvenor,  the  sou,  died  in 
1828,  unmarried  and  a  lunatic,  leaving  his  sister  Jane  Frances,  then  the  wife  of  Mr. 
Drax,  the  lessor  of  the  plaintiff,  him  surviving. 

The  fields  in  question  were  inclosed  from  the  wastes  of  the  manor  of  Morden  in 
the  year  1794,  by  two  persons  of  the  name  of  Serjeant  and  Smith;  who,  in  1803, 
sold  them  to  a  Mr.  Wright,  of  Wareham.  Wright  occupied  them  about  seven  3'ears, 
without  any  rent  being  paid  by  him  or  demanded  in  respect  of  them.  In  1811,  he  let 
them  to  a  Mr.  Thomas  Bailey,  an  innkeeper  of  Wareham,  at  a  rent  of  31.  3s.  per 
annum.  In  1814  Wright  became  a  bankrupt,  and  in  April  of  that  year  a  sale  by 
auction  was  advertised  of  his  estates,  by  a  printed  particular,  in  which  these  fields 
were  not  mentioned.  Mr  Filliter,  an  attorney  at  AVareham,  was  the  solicitor  to  the 
assignees,  and  kept  all  the  papers  belonging  to  the  bankruptcy.  In  July  1814,  the 
assignees  of  Wright  demanded  from  Bailey,  and  he  paid  them,  a  half-year's  rent,  due 
in  respect  of  the  fields  in  question.  Thomas  Bailey  died  at  Christmas  1814,  and  his 
son  John  Bailey  succeeded  him  as  innkeeper.  John  Bailey  attended  the  Court  Baron 
of  Morden  manor  in  1814  and  1815,  and  paid  a  quit  rent  of  2s  6d.  in  respect  of  the 
fields  in  question.  In  1815,  John  Bailey  paid  to  Filliter's  clerk  a  half-year's  rent  then 
due  for  the  fields,  and  received  from  him  a  receipt  (in  Filliter's  handwriting)  as 
follows : — 

"  1815,  10th  April. — Memorandum  that  Mr.  John  Bailey  has  this  day  paid  me  the 
sum  of  11.  lis.  6d.,  being  half  a  year's  rent  of  a  meadow  at  Northport,  belonging  to 
Mr.  Grosvenor,  and  due  Lady-day  last.  "For  Mr.  Fillitek, 

"£1  lis.  6d.  "Thomas  Arnold,  Jun." 

[298]  At  that  period,  Bailey's  tenancy  terminated,  pursuant  to  a  notice  to  quit 
given  by  the  assignees  of  Wright  to  his  father,  in  September  1814.     No  direct  evidence 
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was  given  as  to  the  subsequent  occupation  of  the  property,  until  the  year  1832,  when, 
Fillitei-  being  in  possession  of  it,  Mr.  Shettle,  the  steward  of  the  manor,  applied  to 
him  to  pay  a  quit  rent  or  acknowledgment  in  respect  of  it.  Nothing,  however,  was 
paid  ;  and  on  the  1st  of  May,  1834,  Shettle  wrote  to  Filliter  as  follows : — 

"Dear  Sir, — Mr  Drax  is  desirous  of  knowing  your  determination  on  the  subject 
on  which  I  have  already  several  times  communicated  with  you,  relative  to  the  land 
formerly  held  by  Mr.  Wright.  You  will  recollect  that  I  proposed  on  the  part  of  Mr. 
Drax,  that  you  should  continue  to  occupy  the  lands  in  question  by  paying  a  moderate 
rent,  and  to  enter  into  an  agreement  for  holding  the  same.  Your  early  decisive  reply 
will  oblige, — Y'ours  truly,  "  Thom.\s  Shettle." 

Filliter  replied  by  requesting  a  personal  conference  ou  the  subject,  which  being 
declined,  he  wrote  as  follows  : — 

"Wareham,  13th  May,  1834. 

"  Dear  Sir, — Before  I  can  well  give  the  required  reply,  I  think  it  but  fair  and 
reasonable  that  I  should  be  acquainted  with  the  amount  of  the  rent,  as  well  as  the 
terms  intended  to  be  proposed — the  latter  I  believe  you  stated  to  be  twenty-one 
years. — I  remain,  &c.  "George  FiLLiTER. 

"  Mr.  Shettle,  &c." 

To  this  letter  Mr.  Shettle  replied  : — 

"Mapperton,  19th  May,  1834. 

"  Dear  Sir, — I  am  desired  by  Mr.  Drax  to  say  he  cannot  at  present  fix  the  amount 
of  the  rents  for  the  lands  in  question,  but  he  expects  you  will  forthwith  give  the 
reply  [299]  which  I  have  repeatedly  requested  of  you,  or  he  will  place  the  matter 
in  the  hands  of  the  solicitor. — I  am,  &c.,  "Thomas  Shettle." 

Mr  Filliter  replied  by  the  following  letter:  — 

"Wareham,  24th  May,  1834. 

"  Dear  Sir, — Although,  if  matters  were  contested,  I  am  of  opinion  that  I  should 
establish  a  legal  right  to  the  premises,  yet,  under  all  circumstances,  I  have  at  length 
made  up  my  mind  to  accede  to  the  proposal  \'ou  made,  of  paying  a  moderate  rent, 
on  an  agreement  for  a  term  of  twenty-one  years. — I  am,  &c., 

"  George  Filliter." 

Nothing  further  passed  on  the  subject  until  1837,  when  Shettle  called  on  Filliter 
by  Mr.  Drax's  direction,  and  ofl'ered  him  the  fields  on  lease  at  a  rent  which  he 
declined  to  pay,  whereupon  this  ejectment  was  brought,  in  Michaelmas  Term  1838. 

At  the  trial,  it  was  contended  for  the  defendant,  that  the  right  of  the  lessors  of 
the  plaintiff  to  recover  was  barred  by  an  adverse  possession  of  upwards  of  twenty 
years,  viz.  from  the  year  1815  ;  inasmuch  as  Mrs.  Drax's  title  accrued  under  the  deeds 
of  1788,  modified  b^'  the  deeds  of  1818,  and  therefore  the  Statute  of  Limitations 
began  to  run  against  her  from  the  latter  period.  For  the  plaintitl'  it  was  insisted, 
first,  that  her  right  of  action  accrued  in  1828,  on  the  death  of  her  brother,  the 
pieceding  tenant  for  life  ;  but,  at  all  events,  that  the  letter  of  Filliter  of  the  24th  of 
May,  1834,  amounted  to  a  sufficient  acknowledgment  in  writing  of  the  title  of  the 
lessors  of  the  plaintiff,  to  satisfy  the  14th  section  of  the  3  &  4  Will.  4,  o.  27.  The 
learned  Judge  left  it  to  the  jury  to  say  whether  the  letter  amounted  to  an  acknow- 
ledgment of  title  or  not,  exjjressing  his  opinion  that  it  did  not,  as  it  was  made  only 
with  a  view  to  an  [300]  arrangement  which  was  not  carried  into  efiect.  The  jury 
found  for  the  defendant,  and  the  learned  Judge  thereupon  gave  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  him,  in  case  the  Court  should  be  of  opinion  that  the 
Judge  ought  to  have  decided  on  the  effect  of  the  letter,  and  that  it  amounted  to  an 
acknowledgment  of  title ;  or  in  case  they  should  be  of  opinion  that  the  adverse 
possession  did  not  begin  to  Uike  efiect,  ;is  against  Mrs.  Drax's  interest,  until  a  period 
within  twenty  years. 

In  Michaelmas  Term  last,  Erie  obtained  a  rule  nisi  accordingly,  against  which 

Crowder  (with  whom  was  Bond)  now  shewed  cause.     First,  there  was  in  this  case 
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a  sufficient  adverse  possession  of  twenty  years,  to  bar  the  lessors  of  the  plaintiff.  At 
the  period  of  the  execution  of  the  deeds  of  1788,  Mrs.  Dra.x  was  not  in  esse,  and 
could  take  only  under  the  general  limitation  to  the  issue  of  Sarah  Frances  Drax. 
Between  that  period  and  the  e.xecution  of  the  deeds  of  1818,  viz.  in  1815,  the  adverse 
possession  of  Filliter  commenced.  Under  the  deeds  of  1S18,  the  present  Mrs.  Drax 
took  a  vested  interest  for  life.  But  as  regarded  an  adverse  possession  before  begun, 
the  giving  her  a  particular  estate  could  not  change  the  nature  of  that  possession, 
which  was  already  running  against  the  parties  then  entitled.  In  1815  Richard  Erie 
Drax  Grosvenor  was  entitled  to  the  possession.  He  could  not  afterwards  change  the 
nature  of  the  estate,  and  thereby  make  a  longer  adverse  posse.ssion  than  twenty 
3'ears  necessary  to  satisfy  the  statute.  The  claim  of  the  lessors  of  the  plaintiff 
is  altogether  referable  to  the  settlement  of  1818.  Now,  if  things  had  remained  in 
the  same  situation,  without  the  execution  of  that  deed,  the  parties  entitled  in  1815 
would  clearly  have  been  bari'ed  :  could  they  then  vary  their  rights  by  afterwards 
executing  that  deed?  No  doubt  the  title  in  possession  of  Jane  Frances  Drax 
commenced  in  1828  ;  but  she  takes  by  virtue  [301]  of  the  deed  of  1818  ;  and  when 
her  title  was  so  created  the  adverse  possession  had  begun  to  ran.  [Parke,  B.  When 
those  under  whom  the  defendant  claims  took  possession,  the  limitations  of  the  deed 
of  1788  were  in  force,  and  it  gave  a  remainder  in  tail  to  the  heirs  of  the  body  of 
Sarah  Frances  Drax,  i.e.  to  Richard  Edward  Erie  Drax  Grosvenor.  Then,  in  1818, 
he  converted  his  estate  tail  into  a  fee,  and  out  of  that  carved  the  estate  of  the  lessor 
of  the  plaintiff'.  Therefore,  independently  of  the  late  statute,  the  ejectment  would 
have  been  in  time  within  twenty  years  after  his  estate  in  remainder  came  into 
possession,  viz.  in  1822.]  Then  this  objection  arises:  that  the  lessor  of  the  plaintifiF 
claims  under  a  recovery  suffered  at  a  period  when  the  land  was  held  adversely,  and 
therefore  there  was  no  good  tenant  to  the  praecipe.  [Rolfe,  B.  If  the  recovery  did 
not  operate  on  the  estate  tail,  then,  inasmuch  as  Richard  Edward  Erie  Drax 
Grosvenor  is  dead  without  issue,  Mrs.  Dra.x  takes  as  the  heir  at  law  of  Richard  Erie 
Drax,  under  the  ultimate  limitation  in  the  deed  of  1788,  and  then  her  possession  did 
not  accrue  until  1828,  according  to  the  third  section  of  the  statute.]  The  effect 
of  the  recovery  would,  however,  probably  be  to  create  a  fee,  there  having  been  no 
adverse  act  previously  to  that  period:  then  the  adverse  possession  continued  as 
against  the  parties  entitled  by  the  creation  of  that  fee.  [Parke,  B.  But  the  estate 
for  life  is  created  out  of  the  preceding  estate  tail,  therefore  the  lessor  of  the  plaintiff'  has 
the  same  time  for  bringing  her  ejectment  as  the  tenant  in  tail  himself  had,  viz.  from 
1822,  when  his  remainder  came  into  possession,  until  1842.]  The  estate  tail  was 
destroyed  by  the  recovery.  [Parke,  B.  No ;  it  was  only  enlarged  into  a  fee,  out 
of  which  the  new  estate  tail  to  himself,  and  the  estate  of  the  lessor  of  the  plaintifiF, 
are  carved.] 

Erie  and  Cockburn,  contra,  were  stopped  by  the  Court. 

P.\RKE,  B.  It  is  clear  the  lessor  of  the  plaintiflT  had  [302]  the  same  time  to  bring 
an  ejectment  as  the  tenant  in  tail  himself  would  have  had  if  he  had  continued  alive. 
The  effect  of  the  deed  of  1818  and  of  the  recovery  was,  to  bar  all  remainders  over, 
and  to  create  new  estates  out  of  his  estate  tail :  therefore  the  parties  who  take  such 
estates  have  the  same  time  that  he  had,  viz.  twenty  years  from  1822.  With  respect 
to  the  other  point,  although  it  is  unnecessary  to  decide  it,  it  is  clear  that  the  effect 
of  the  acknowledgment  is  a  question  for  the  Judge  (see  Morrell  v.  Frith,  3  M.  &  W. 
402).  Here,  however,  the  learned  Judge  was  quite  right  in  the  opinion  he  expressed, 
that  it  was  no  acknowledgment  of  title,  because  there  was  no  final  bargain. 

Alderson,  B.  The  learned  Judge  left  it  to  the  jury  with  an  expression  of  an 
opinion  which  we  think  right,  and  the  jury  found  according  to  that  opinion. 

Rolfe,  B.,  concurred. 

Rule  absolute. 


LuCEY  V.  Ingram.  Exch.  of  Pleas.  1840. — Case  against  the  owner  of  a  vessel,  for 
an  injury  done  by  her  in  running  foul  of  the  plaintift''s  barge.  Plea,  that  at  the 
time  of  the  injury,  the  vessel  was  being  conducted,  and  was  navigating  the  river 
Thames,  under  the  conduct  of  a  licensed  pilot  in  charge  of  the  vessel,  under  and 
in  pursuance  of  the  provisions  of  the  6  Geo.  4,  c.  125,  and  that  the  damage 
happened  to  the  plaintiff  by  the  default,  incompetency,  and  incapacity  of  such 
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pilot.  Replication  that  before  the  said  time  when  &c.,  the  vessel  had,  on 
completing  a  voyage  from  India,  been  brought  by  a  licensed  pilot  into  the 
St.  Katherine's  Dock,  and  that  having  there  discharged  her  cargo,  was,  just 
before  and  at  the  said  time  when  &c.,  being  removed,  and  in  the  course  of 
removal,  for  the  purpose  of  going  out  of  that  dock  to  a  certain  dry  dock  in  the 
port  of  London  to  be  repaired,  and  that  the  said  vessel  was  not.  at  the  said  time 
when  &e.,  otherwise  navigating  or  passing  upon  the  said  liver  'I  hames. — Held, 
first,  that  the  cii'cumstances  stated  in  the  replication  brought  the  case  within  the 
exception  in  the  63rd  section  of  the  act,  and  that  the  owner  was  not  bound  to 
employ  a  pilot. — Secondly,  that  the  words  "  wanting  a  pilot,"  in  the  72nd 
section,  are  not  to  be  confined  to  such  vessels  as  are,  by  the  provisions  of  the 
act,  bound  to  take  a  pilot,  but  are  to  be  construed  as  applying  to  any  vessel, 
the  master  oi'  owner  of  which  thinks  tit  to  require  one. — Thirdly,  that  inasmuch 
as  under  the  72nd  section  the  pilot  could  not  lawfully  refuse  to  go  on  board  and 
take  charge  of  any  vessel  wanting  a  pilot  when  required  by  the  owner  so  to  do, 
he  must  be  considered,  when  .so  required  and  emplo\'ed,  as  acting  under  some 
of  the  provisions  of  the  act,  and  not  as  the  piivate  servant  of  the  owner,  and 
therefore  that  the  owner  was  protected  by  the  55th  section  of  the  act  from  his 
prima  facie  liability  in  respect  of  the  injuiy  occasioned  by  the  act  of  the  pilot, 
whilst  he  was  so  employed  by  the  owner. 

[S.  C.  9  L.  J.  Ex.  196.  Followed,  General  Steam  Navigation  Comyany  v.  British  and 
Cvlonial  Steam  Naviejativn  Company,  Limited,  1868,  L.  R.  3  Ex.  330:  affirmed,  L.  R. 
4  Ex.  238.  Explained,  The  Lim,,  1869,  L.  R.  2  P.  C.  531  ;  6  Moore,  P.  C.  (N.  S.) 
172.     Not  applied.  The  Guy  Mannering,  1882,  L.  R.  7  P.  D.  135.] 

Case.  The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time,  &c., 
was  lawfully  possessed  of  a  certain  [303]  barge  or  lighter,  of  great  value,  &c.,  then 
lawfidly  being  in  the  river  Thames,  and  the  defendant  was  also  possessed  of  a  certain 
ship  or  vessel  in  the  river  aforesaid,  and  then  had  the  care,  direction,  and  management 
of  the  same ;  yet  the  defendant,  not  regarding  his  duty  in  that  behalf,  whilst  the 
said  barge,  and  also  the  said  ship,  were  so  respectively  in  the  said  river,  to  wit,  on 
&c.,  took  so  little  and  such  bad  care  of  the  said  ship,  and  govei'ned  and  navigated  the 
same  in  so  unskilful,  negligent,  careless,  and  improper  a  manner,  that  the  same,  by 
and  through  the  negligence,  &c.,  of  the  defendant  in  that  behalf,  then  with  great 
force  and  violence  ran  foul  of  and  struck  the  said  barge  of  the  said  plaintiflF,  and 
thereby  then  and  there  greatly  broke,  damaged,  and  injured  the  same,  &c. 

To  this  declaration  the  defendant,  after  .setting  forth  an  appointment  by  the 
Corporation  of  the  Trinity  House,  pursuant  to  the  stat.  6  Geo.  4,  of  one  John  Gilbert 
to  act  as  a  pilot  between  London  Bridge  and  Gravesend,  pleaded  that  the  said  ship 
or  vessel,  the  defendant  then  being  the  owner  thereof,  was  at  the  time  of  the  commit- 
ting of  the  said  supposed  grievance,  being  conducted,  and  was  navigating  and  passing 
upon  the  river  Thames  aforesaid,  within  the  limits  aforesaid  in  the  said  license 
mentioned,  to  wit,  between  I.,ondon  Bridge  aforesaid  and  Gravesend  aforesaid,  under  the 
conduct  of  the  said  John  Gilbert,  as  such  pilot  as  afore.said  ;  that  the  said  ship  or  vessel 
then  was  under  the  charge  of  the  said  John  Gilbert,  and  he  was  then  acting  in  charge 
thereof,  as  such  pilot  as  aforesaid,  under  and  in  pursuance  of  the  provisions  of  the 
said  statute,  the  said  John  Gilbert  then  being  duly  qualified  as  such  pilot  as  afore- 
said to  have  the  charge  thereof.  And  the  defendant  further  says,  that  the  said  loss 
and  damage  in  the  said  declaration  mentioned,  happened  to  the  plaintiff  from  and  by 
reason  and  means  of  the  neglect,  default,  incompetencv,  and  incapacity  of  the  said 
John  (Gilbert,  so  acting  in  charge  of  the  said  ship  or  vessel  as  aforesaid.     Verification. 

[304]  To  this  plea  the  plaintiH  replied,  that  before  the  said  time  when  &c.,  in  the 
said  declaration  mentioned,  iho  said  ship  or  vessel  of  the  defendant  had  been  and 
was  l)rought  into  the  j)ort  of  London,  to  wit,  into  a  certain  dock  called  St.  Katherine's 
Dock,  in  the  said  port,  by  a  pilot  duly  licensed  according  to  the  pi'ovisions  of  the 
statute  in  the  said  last  plea  mentioned,  and  that  the  said  ship  or  vessel,  upon  the 
same  being  so  lirought  into  the  said  port,  completed  a  certain  voyage,  to  wit,  a  voyage 
from  India  with  cargo,  and  that  the  said  ship  thereu])on,  and  before  the  said  time 
when  (Vc,  dischai'ged  the  said  cargo,  and  remained  and  continued  in  the  said  dock, 
from  thence  until  the  removal  of  the  .said  ship  or  vessel  ihercfiom,  as  hereinafter 
mentioned.     And  the  plaintiff  in  fact  further  saith,  that  just  before  and  at  the  said 
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time  when  &c.,  the  said  ship  or  vessel  of  the  defendant  was  being  removed,  and  was 
in  the  course  of  removal  in  the  said  port,  for  the  purpose  of  going  out  of  the  said 
dock,  to  wit,  in  order  that  the  same  ship  or  vessel  might  be  taken  to  a  certain  dry 
dock,  within  the  said  port  of  London,  to  be  repaired.  And  the  plaintiff  further  saith, 
that  the  said  ship  or  vessel  was  not  at  the  said  time  when  &e.,  navigating  or  passing 
upon  the  said  river  Thames,  within  the  limits  in  the  said  last  plea  mentioned,  other- 
wise than  as  is  hereinbefore  mentioned.     Verification. 

Special  demurrer,  and  joinder. 

Piatt,  in  support  of  the  demurrer.  The  question  is,  whether  the  fact  of  the  ship 
being  in  the  charge  of  a  licensed  pilot  brings  the  defendant,  the  owner  of  the  ship, 
within  the  protection  of  the  5.5th  section  of  the  last  Pilot  Act,  6  Geo.  4,  c.  125;  by 
which  it  is  enacted,  "  that  no  owner  or  master  of  any  ship  or  vessel  shall  be  answerable 
for  any  loss  or  damage  which  shall  happen  to  any  person  or  persons  whomsoever, 
from  or  by  reason  or  means  of  any  neglect,  default,  incompetency,  or  incapacity  [305] 
of  any  licensed  pilot,  acting  in  the  charge  of  any  such  ship  or  vessel,  under  or  in 
pursuance  of  any  of  the  provisions  of  this  act."  This  depends  upon  whether,  under 
the  circumstances  stated  in  the  replication,  the  pilot  was  in  charge  of  this  ship,  in  pur- 
suance of  any  of  the  provisions  of  the  act ;  and  it  is  submitted  that  he  was  so  in  charge, 
and  that  the  defendant  is  exempted  from  liability.  The  second  section  of  the  statute 
provides,  that  it  shall  be  lawful  for  the  corporation  of  the  Trinity  House  of  Deptford 
Strond,  to  appoint  competent  persons  duly  skilled  to  act  as  pilots,  for  the  purpose  of 
conducting  all  ships  and  vessels  sailing,  navigating,  and  passing  as  well  up  and  down, 
or  upon  the  rivers  Thames  and  Medway,  and  all  and  every  the  several  channels,  creeks, 
and  docks  thereof  or  therein,  or  leading  or  adjoining  thereto,  between  Oifordness  and 
London  Bridge,  as  also  from  London  Bridge  to  the  Downs,  &c.  &c.,  and  that  all  ships  and 
vessels,  sailing,  navigating,  and  passing  as  aforesaid,  shall  be  conducted  and  piloted 
within  the  limits  aforesaid,  by  such  pilots  so  to  be  appointed  and  licensed,  and  by  no 
other  pilots  or  persons  whomsoever.  Then  the  25th  section  provides,  that  the  rates 
mentioned  in  the  tables  marked  A.  and  B.,  in  the  schedule  thereto  annexed,  shall  be 
the  rates  or  prices  demanded  and  received  by  any  such  pilot :  and  in  schedule  A.  the 
rates  are  chai'ged  from  particular  points  to  other  points  within  the  limits,  regulating 
the  sum  to  be  paid  for  each  distance,  according  to  the  vessel's  draught  of  water,  and 
for  intermediate  distances  a  proportionate  rate  is  to  be  paid.  There  is  also  a  scale  of 
charges  for  removing  a  ship  or  vessel  from  her  mooring  into  a  dry  or  wet  dock,  accord- 
ing to  the  tonnage.  Then,  in  the  6.3rd  section,  is  this  proviso,  which  is  important : 
"  that  when  any  ship  or  vessel  shall  have  been  brought  into  any  port  or  ports  in 
England,  by  any  pilot  duly  licensed,  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  subject  to  any  penalty  the  master  or  mate,  or  other  person, 
belonging  to  such  ship  or  [306]  vessel,  and  having  the  command  thereof,  or  if  in 
ballast,  any  person  or  persons  appointed  by  any  owner,  or  master,  or  agent  of  the 
owner  thereof,  for  afterwards  removing  such  ship  or  vessel  in  such  port  or  ports,  for 
the  purpo.se  of  entering  into  or  going  out  of  any  dock,  or  for  changing  the  moorings  of 
such  ship  or  vessel."  The  object  of  that  clause  is  to  provide  for  cases  where  vessels, 
in  consequence  of  the  dock  being  full,  are  obliged  to  remain  outside  at  moorings 
assigned  for  them,  until  there  is  room  for  them  to  come  into  dock,  and  then  they  are 
warped  in  without  any  pilot  being  employed ;  and  it  was  also  intended  to  apply  to 
cases  where  the  vessel,  after  dischaiging  her  cargo,  leaves  the  dock,  when,  in  case  of 
the  expoit  dock  being  full,  the  vessel  is  put  into  the  tier  in  the  river.  That  would  be 
only  a  change  of  moorings,  and  the  object  of  the  act  was  to  protect  the  owner  from 
liability  to  a  penalty  for  not  employing  a  pilot  on  such  occasions  only.  But  it  is  not 
competent  for  the  owner  to  navigate  the  ship  within  the  prescribed  limits,  without 
putting  her  in  charge  of  a  licensed  pilot.  The  allegation  in  the  replication  here  is, 
"  that  "the  said  ship  or  vessel  of  the  defendant  was  in  the  course  of  removal  in  the  said 
port,  for  the  purpose  of  going  out  of  the  said  dock,  to  wit,  in  order  that  the  same  ship 
or  vessel  might  be  taken  to  a  dry  dock,  within  the  .said  port  of  London,  to  be  repaired." 
But  such  a  removal  is  not  necessarily  a  mere  change  of  moorings,  as  contemplated  by 
the  63rd  section,  but  may  comprehend  a  navigation  of  the  ship  on  the  river,  within 
the  limits  of  the  port,  from  one  dock  to  another,  for  the  distance  of  some  miles,  for  the 
purpose  of  taking  her  to  a  dry  dock  to  be  repaired.  But  even  assuming  that  the 
defendant  was  not  bound  to  employ  a  pilot,  still,  under  the  72nd  section,  a  pilot 
cannot  refuse  to  take  charge  of  any  vessel  if  required  so  to  do,  and  if  he  does  so,  then 
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he  must  be  considered  as  being  in  charge  of  the  vessel  in  pursuance  of  the  provisions 
of  the  act.  That  section  enacts,  "  that  ever\-  pilot  licensed  as  aforesaid,  who  [307] 
shall,  when  not  actually  engaged  in  his  capacity  of  pilot,  refuse  or  decline,  or  wilfully 
delay  to  go  off  to,  or  on  board  of,  or  to  take  charge  of,  any  ship  or  vessel  wanting  a 
pilot,  and  within  the  limits  specified  in  his  license,  upon  the  usual  signal  for  a  pilot 
being  displayed  from  such  ship  or  vessel,  or  upon  being  required  so  to  do  by  the  captain, 
or  by  the  master  or  other  person  having  the  command  of  such  ship,  &c.,  unless  it  shall 
be  unsafe  for  such  pilot  to  obey  such  signal  or  comply  with  such  requisition,  or  he 
shall  be  prevented  from  so  doing  by  illness  or  other  sufficient  cause,  shall  forfeit  for 
every  such  offence  an\'  sum  not  exceeding  £100,  nor  less  than  £10,  and  shall  be  liable 
to  be  dismissed  from  being  a  pilot,  or  suspended  from  acting  as  such."  Now,  according  to 
that  section,  a  pilot  cannot  refuse  to  take  charge  of  a  vessel,  without  subjecting  himself 
to  the  penalties  of  the  act,  and  when  he  does  so  take  charge  of  the  vessel,  the  public  have 
the  protection  which  the  law  contemplated,  and  the  owners  are  not  liable.  The  pilot  was 
dulv  qualified  to  take  charge  of  this  vessel  in  her  passage  from  St.  Katherine's  Dock 
to  the  dry  dock,  for  the  purpose  of  repair ;  and  having  taken  charge  of  her,  he  was 
acting  in  the  charge  of  the  vessel,  in  pursuance  of  the  provisions  of  the  act.  He  cited 
Huf/gett  V.  Montgomery  (2  N.  K.  446),  Bowcher  v.  Noidstrom  (1  Taunt.  -568),  Nichohmi 
V.  Mounsey  {\b  East,  384),  Attm-ney-General  v.  Case  (3  Price,  302),  Carruthersv.  Sydebotham 
(4  M.  &  Selw.  77),  Bennet  v.  Moita  (7  Taunt.  2.58),  Ritchie  v.  Bowsfield  (id.  309),  and 
M'Inlosh  V.  ^kide  (6  B.  &  C.  662 ;  9  D.  &  R.  738). 

Erie,  contra.  The  replication  is  good,  and  the  facts  stated  in  it  bring  the  case 
within  the  63rd  section  of  the  act.  If  so,  it  was  optional  in  the  owner  to  take  a  pilot 
on  board ;  and  if  he  took  one  voluntarily,  then  the  pilot  must  [308]  be  considered  as 
a  mere  servant  of  the  owners,  and  they  are  responsible  for  his  negligence.  In  order  to 
exempt  himself  from  liability,  and  to  bring  himself  within  the  protection  of  the  5.5th 
section,  the  owner  is  bound  to  shew  that  he  was  compellable  by  law  to  employ  a  pilot. 
Mcintosh  v.  Slade  is  an  authority  in  favour  of  the  defendant.  The  judgment  there 
proceeds  upon  the  principle,  that  if  it  be  optional  on  the  part  of  the  owner  to  employ 
a  pilot,  and  he  does  so,  he  is  not  exempted  from  liability  by  so  doing.  Now  here  the 
facts  stated  in  this  replication  shew  that  the  ship  had  arrived  at  her  destination,  that 
her  voyage  was  at  an  end,  and  that  the  removal  was  merely  from  one  dock  to  another, 
which  brings  the  case  within  the  G3rd  section  ;  the  owner  was  therefore  not  bound  to 
take  a  pilot.  In  M'Intosh  v.  :Slade,  Bayley,  J.,  says,  "There  was  no  question  but  that 
the  injury  was  occasioned  by  the  neglect  or  default  of  the  pilot ;  so  that  the  owners 
were  clearly  entitled  to  an  acquittal  under  the  55th  section  of  that  act,  if,  under  the 
circumstances,  it  was  necessary  that  the  brig  should  have  a  pilot  on  board  at  the 
time  :  but  it  was  insisted,  that  the  protection  under  section  55  extended  to  no  case 
where  the  ship  was  under  no  obligation  to  have  a  pilot  on  board  ;  and  it  was  con- 
tended, that  at  the  time  this  injury  was  done,  this  brig  was  under  no  such  obligation. 
It  is  upon  this  latter  point  our  opinion  is  founded  ;  and  we  have  had  the  benefit  of 
conferring  with  Lord  Tenterden  upon  the  sul>ject."  It  was  there  held,  that  the 
owners  were  bound  to  have  a  pilot  on  board,  as  the  voyage  was  not  at  an  end.  But 
here  the  vo3'age  was  at  an  end,  and  the  owner  was  under  no  obligation  to  take 
a  pilot  to  remove  the  ship  from  one  dock  to  another  for  the  purposes  of  repair. 
[Parke,  B.  Suppose  it  be  optional  in  the  owners  to  take  a  pilot  or  not,  still  the 
pilot  is  bound,  by  the  72nd  section,  to  take  charge  of  a  vessel  when  required  ;  and 
then  the  question  is,  whether  the  owner  is  not  protected  by  the  55th  section.]  In 
M'Inlosh  V.  Slcule,  that  point  was  before  the  Court,  but  [309]  it  was  not  then  decided  ; 
and  in  the  absence  of  any  authority,  the  Court  will  incline  to  promote  the  j)ul)lic  con- 
venience, and  that  will  best  be  done  by  deciding  in  favour  of  the  personal  responsibility 
of  the  owners,  which  will  prevent  them  from  running  improper  risks,  to  the  danger 
and  injury  of  the  public. 

Piatt,  in  reply.  If  the  obligation  of  the  master  to  take  a  pilot  on  board  is  to  be 
the  test,  the  55th  section  of  the  act,  as  applied  to  many  of  its  provisions,  woulil  be  of 
no  use  or  avail  whatever.  By  the  60th  section  it  is  enacted,  that  it  shall  be  lawful  for 
his  Majesty,  by  an  Order  in  Council,  to  permit  and  authorize  ships  and  vessels,  not 
exceeding  the  burthen  of  sixty  tons,  and  not  having  a  British  register,  to  be  piloted 
and  conducted  without  having  a  duly  licensed  pilot  on  board.  Now,  supposing  a 
ship,  having  the  permission  there  mentioned  to  exclude  a  licensed  pilot,  conies  within 
the  limits  of  the  port,  and  for  the  safety  of  the  cargo  takes  a  licensed  pilot  on  board 
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notwithstanding,  is  the  owner  to  be  held  liable,  because  he  had  the  choice  whether  he 
would  employ  one  or  not?  The  same  argument  applies  to  the  61st  section.  It  is 
submitted,  that  the  .5.5th  section  does  not  apply  only  to  cases  where  the  master  is 
obliged  to  employ  the  pilot,  but  to  all  eases  where  a  pilot  is  employed,  and  takes  charge 
of  a  vessel  within  the  limits  mentioned  in  the  2nd  section  of  the  act.  If  the  act  be 
not  so  construed,  it  will  lead  to  great  injustice  and  inconvenience. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  hy 

Pakke,  B.  This  was  an  action  brought  by  the  plaintiff  to  recover  damages  for  an 
injury  sustained  by  him,  in  consequence  of  a  ship  of  the  defendant  having  run  foul  of 
the  plaintiff's  barge,  in  the  river  Thames,  between  London  and  Gravesend.  The 
defendant  pleaded,  that  at  the  time  when  [310]  the  accident  occurred,  his  ship  was 
navigating  and  passing  on  the  river  Thames,  under  the  conduct  of  a  licensed  pilot, 
who  then  had  the  charge  of  the  ship  as  such  pilot,  under  and  in  pursuance  of  the 
provisions  of  the  Pilot  Act,  and  that  the  damage  was  occasioned  to  the  plaintiff  by  the 
default  and  incapacity  of  such  pilot,  so  acting  in  charge  of  the  ship. 

The  plaintiff  replied,  that,  previously  to  the  accident,  the  defendant's  ship  had,  on 
completing  a  voyage  from  India,  been  brought  by  a  licensed  pilot  into  the  St. 
Katherine's  dock,  and  having  there  discharged  her  cargo,  was,  at  the  time  of  the 
accident,  in  the  act  of  being  removed  from  the  St.  Katherine's  dock  to  a  certain  dry 
dock  in  the  port  of  London,  for  the  purpose  of  being  there  repaired  ;  and  was  not 
otherwise  navigating  or  passing  on  the  river  Thames. 

To  this  replication  the  defendant  demurred,  and  the  question  for  the  decision  of 
the  Court  is,  whether,  according  to  the  facts  on  this  record,  the  defendant  is  relieved 
from  his  prima  facie  liability  to  answer  to  the  plaintiff  in  damages  for  the  injury 
occasioned  by  the  neglect  of  the  person  who  had,  in  fact,  the  charge  of  his  ship. 

This  depends  entirely  upon  the  construction  of  the  last  Pilot  Act,  6  Geo.  4,  c.  125. 
By  the  2nd  section  of  that  statute  it  is  piovided,  that  all  ships  navigating  and  passing 
on  the  river  Thames  (except  as  thereinafter  provided)  shall  be  conducted  and  piloted, 
within  certain  limits  there  specified,  including  the  limits  between  London  Bridge  and 
Gravesend,  by  pilots  appointed  and  licensed  for  that  purpose  by  the  Corporation  of 
the  Trinity  House,  and  by  no  other  person  whatsoever ;  and  penalties  are  imposed  by 
the  act  on  persons,  who,  not  being  licensed  pilots,  take  charge  of  any  ship  within  the 
limits  in  question.  The  55th  section  enacts,  that  no  owner  of  anj'  ship  shall  be 
answerable  for  any  damage  which  shall  happen  to  an}'  person  by  reason  of  the  neglect 
or  incapacity  of  any  licensed  pilot,  acting  in  the  charge  of  such  ship  under  any  of  the 
provisions  of  that  act. 

[311]  The  63rd  section  provides,  "that  w-hen  any  ship  shall  have  been  brought 
into  any  port  by  any  licensed  pilot,  nothing  in  the  act  contained  shall  subject  to  any 
penalty  the  master,  or  person  having  the  command  of  such  ship,  for  afterwards 
removing  her  in  such  port  for  the  purpose  of  entering  into  or  going  out  of  any  dock, 
or  for  changing  her  moorings." 

The  72nd  section  enacts,  "that  every  licensed  pilot  who  shall,  without  lawful 
excuse,  refuse  to  take  charge  of  any  ship  wanting  a  pilot,  upon  being  required  so  to 
do  by  the  master,  or  any  person  having  the  command  thereof,  or  being  interested 
therein,  shall  for  every  offence  forfeit  1001." 

Under  the  55th  section  of  the  act,  the  defendant  is  clearly  exempted  from  all 
liability  to  the  plaintiff,  if,  at  the  time  of  the  accident,  the  pilot  was,  according  to  the 
averment  in  the  plea,  in  charge  of  the  ship  in  pursuance  of  any  of  the  provisions  of 
the  act. 

The  plaintiff  does  not  dispute  that  the  pilot  was  in  fact  in  charge  of  the  ship,  but 
be  says,  by  his  replication,  what  amounts  to  this — that,  at  the  time  of  the  accident, 
the  ship  was  in  circumstances  in  which  the  act  has  not  made  a  pilot  necessaiy  ;  and, 
consecjuently,  that  the  pilot  was  not  in  charge  of  the  ship  in  pursuance  of  the  provisions 
of  the  act,  but  could  only  be  considered  as  the  private  servant  of  the  owner. 

If  the  replication  does  shew  that  the  employment  of  the  pilot  was  indeed  mere 
matter  of  private  arrangement  between  the  parties,  that  the  owner  was  not  bound  to 
employ  a  pilot,  and  that  the  pilot  might  lawfully  have  declined  to  take  charge  of  the 
ship  when  called  on  by  the  owner,  then  the  argument  of  the  plaintiff  might  be  well 
founded.  But  if,  under  the  circumstances,  the  owner  was  bound  to  employ  a  pilot, 
or  if  the  pilot,  when  called  on  by  the  owner,  was  bound  to  take  charge  of  the  ship. 
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then  we  think  that  he  would  be  acting  under  and  in  pursuance  [312]  of  some  of  the 
provisions  of  the  act,  and  that  the  owner  is  entitled  to  the  indemnity  given  by  the 
55th  section. 

It  is  clear  that,  in  the  present  case,  the  owner  need  not  have  employed  a  pilot  at 
all.  The  ship  is  stated  in  the  replication  to  have  been  merely  in  the  act  of  being 
removed  from  the  St.  Katherine's  Dock,  where  she  had  discharged  her  cargo,  to  a 
repairing  dock,  which  brings  the  case  precisely  within  the  exception  in  the  6.'5rd 
section. 

But  we  think  that,  under  the  Tl'ikI  section,  the  pilot  was  bound,  when  called  on, 
to  take  charge  of  the  ship,  for  the  purpose  of  removing  her  to  the  dry  dock,  and, 
consequently,  that  he  was  in  charge  of  the  ship  under  the  provisions  of  the  act. 

Th;it  section  requires  any  pilot,  not  having  a  lawful  excuse,  to  take  charge  of  any 
.ship  wanting  a  pilot,  when  called  on  by  the  master  or  owner  so  to  do  ;  and  the 
question  is,  what  is  the  meaning  of  these  words,  any  ship  wanting  a  pilot?  If  they 
mean  any  ship  being  bound  by  the  provisions  of  the  act  to  take  a  pilot,  then,  inasmuch 
as  the  owner  or  master  was  certainly  not  bound,  under  the  circumstances  appearing 
on  this  record,  to  take  a  pilot,  the  72nd  section  would  not  apply.  But  we  think  this 
is  not  the  true  meaning  of  these  words,  and  that  they  must  be  construed  to  mean  any 
ship  the  master  or  owner  of  which  thinks  fit  to  require  a  pilot. 

Had  the  act  contained  no  other  exemption  from  the  obligation  to  take  a  pilot, 
except  that  contained  in  the  6.3rd  section,  there  might  have  been  no  great  difficulty 
in  holding  that  the  words  wanting  a  pilot,  in  the  72nd  section,  meant  for  which  a 
pilot  is  necessary  under  the  provisions  of  the  act,  the  effect  of  which  construction 
would  be  to  make  the  obligation  on  the  master  to  take  a  pilot,  and  the  obligation  of 
the  pilot  to  serve,  co-extensive. 

But,  in  looking  to  the  act,  it  appears  there  are  other  very  extensive  classes  of 
cases,  in  which  the  masters  of  shi])s  are  exempted  from  penalties  for  not  taking  a 
pilot,  but  in  which,  [313]  nevertheless,  it  is  impossible  to  believe  that  the  legislature 
did  not  mean  to  make  it  the  duty  of  the  pilot  to  serve  if  called  on. 

It  is  only  necessary  to  refer  to  section  59,  by  which  "all  British  registered  ships 
coming  from  the  Baltic  or  North  Sea  by  the  North  Channel,  all  ships  laden  with  stone 
coming  from  Guernsey  or  Jersey,"  and  many  others,  are  exempted  from  penalties  for 
not  taking  a  pilot. 

So  also,  by  section  62,  masters  of  vessels  residing  at  Dover,  and  being  also  part- 
owners,  are  exempted  from  the  necessity  of  taking  a  pilot. 

Could  the  legislature  jiossibly  have  meant,  that  if  the  master  of  a  trading  vessel 
from  Archangel,  or  of  a  ship  laden  with  stone  from  Jersey,  should,  on  arriving  within 
the  prescribed  limits,  have  need  of,  and  make  a  signal  for  a  pilot,  (see  section  19), 
that  a  licensed  pilot  should  be  at  liberty  to  decline  to  take  her  in  charge,  on  the 
ground  that  she  was  not  a  ship  wanting  a  pilot  ?  It  is  moreover  clear,  that  the  72ud 
section  in  terms  imposes  on  the  pilot  the  duty  of  taking  in  charge  any  ship  of  her 
Majesty,  when  required  by  the  officer  in  command  so  to  do,  and  yet  the  86th  section 
expressly  enacts,  that  no  ship  belonging  to  her  Majesty  shall  be  bound  to  take  a  pilot ; 
from  all  which  it  is  obvious,  that  the  words,  "wanting  a  pilot,"  cainiot  be  confined  to 
the  ships  for  which  the  statute  makes  a  pilot  necessary.  The  correctness  of  this  view 
of  the  case  is  further  confirmed  by  the  25th  .section  of  the  act  and  the  .schedules  to 
which  it  refers,  the  effect  of  which  is  to  fix  the  particular  sum  to  be  demanded  by  a 
pilot,  when  engaged  in  this  very  duty  of  lenioving  a  ship  into  a  dry  or  wet  dock  ;  and 
it  is  not  probable  that  the  legislature  would  have  fixed  the  rate  of  payment,  if  the 
service  rendcied  by  the  pilot  was  more  matter  of  private  contract,  and  that  which  he 
might,  if  he  had  thought  fit,  have  declined  to  perform. 

Supposing  it,  then,  to  be  established,  as  we  think  it  is,  [314]  that  the  pilot,  when 
called  on  by  the  owuct-,  was  bound  to  take  charge  of  the  ship,  for  the  purpose  of 
removing  her  from  the  St.  Katherine's  Dock  to  the  dry  dock,  and  that  he  was  l)ound 
to  perform  this  service  at  the  rate  of  payment  fixed  by  the  act,  we  think  he  certainly 
was  acting  in  the  charge  of  the  ship,  in  pursuance  of  some  of  the  provisions  of  the  act, 
namely,  the  provisions  contained  in  section  72,  which  obliged  him  to  take  the  ship 
in  charge  when  required  so  to  do,  and  the  provisions  contained  in  section  25,  and  the 
schedules  which  precluded  him  from  charging  above  a  certain  sum  for  his  services. 
And  as  the  55th  section  exempts  the  owner  from  responsibility  in  respect  of  accidents 
happening  by  reason  of  the  default  of  any  pilot,  acting  under  or  in  pursuance  of  any 
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of  the  provisions  of  the  act,  we  think  the  defendant  is  not  liable  to  answer  to  the 
pliiintiti'  for  the  injury  he  has  sustained. 

In  coming  to  this  conclusion,  we  do  not  impugn  any  of  the  previous  decisions. 

In  M'Iniosh  v.  Slade  (6  B.  &  C.  657),  the  ship  having  put  into  the  London  docks, 
but  not  having  broken  bulk  there,  was  afterwards  removed  under  charge  of  a  pilot  to 
a  quay  higher  up  the  river,  for  the  purpose  of  there  discharging  her  cargo,  and  while 
she  was  in  the  act  of  being  so  removed,  the  accident  occurred  through  the  default  of 
the  pilot.  On  the  part  of  the  plaintiff  it  was  there  contended,  first,  that  under  the 
circumstances  of  the  case,  the  master  was  not  bound  to  take  a  pilot ;  and  secondly,  that 
as  he  was  not  bound  to  do  so,  he  could  not,  by  voluntarilj'^  doing  what  he  need  not 
have  done,  bring  himself  within  the  protection  of  the  55th  section.  The  Court 
decided,  that  under  the  circumstances  of  that  case,  the  master  was  bound  to  take  a 
pilot,  so  that  the  other  question  did  not  ailse. 

We  do  not  advert  particularly  to  the  other  cases  cited  at  the  bar ;  it  is  sufficient 
to  say,  they  are  none  of  them  inconsistent  with  oui'  decision  in  this  case.  It  [315] 
may,  indeed,  be  admitted,  that  in  many  of  the  cases,  the  Judges,  in  giving  their 
judgments,  refer  to  the  obligation  of  the  master  to  take  a  pilot,  as  the  ground  on 
which  his  irresponsibility  is  founded  ;  and  no  doubt  that  is  the  foundation,  and 
probably  the  only  foundation  on  which  it  can  rest  independently  of  the  statutes ;  but 
the  language  of  the  exempting  clause  in  the  last  Pilot  Act  certainly  carries  the 
doctrine  further,  and  it  may  well  be  conceived  that  this  extension  of  the  common 
law  doctrine  was  not  accidental,  but  intentional.  The  object  of  the  legislature  in 
establishing  pilots,  has  been  to  secure,  as  far  as  possible,  protection  to  life  and 
property,  by  supplying  a  class  of  men  better  qualified  than  ordinary  mariners  to  take 
charge  of  ships  in  places  where,  from  local  causes,  navig.ation  is  attended  with  more 
than  common  difficulty.  To  effect  this  object,  it  has  in  general  been  made  the  duty 
of  the  master  of  every  ship,  on  arriving  at  any  of  the  places  in  question,  to  take  a 
pilot  on  board,  and  to  give  up  to  him  the  navigation  of  the  vessel.  The  master, 
however  well  qualified  to  conduct  the  ship  himself,  is  bound  under  a  penalty  in  a 
great  measure  to  divest  himself  of  its  control,  and  to  give  up  the  charge  to  the  pilot. 
As  a  necessary  consequence,  the  master  and  owners  are  exempted  from  responsibility 
for  acts  resulting  from  the  mismanagement  of  the  pilot.  But  the  legislature  has  con- 
sidered that  there  may  be  some  classes  of  cases,  in  which  the  presumption  of  due 
competency  on  the  part  of  the  master  is  so  great,  as  to  make  it  safe  to  relieve  him 
from  the  obligation  of  taking  a  pilot,  if  he  chooses  to  navigate  for  himself  ;  still,  how- 
ever, making  it  the  duty  of  the  pilot  to  serve,  if  required  so  to  do,  and  in  most  of 
such  excepted  cases  preventing  the  master  from  employing  any  person  other  than  a 
licensed  pilot,  if  he  does  not  undertake  the  navigation  himself.  The  language  in 
which  the  legislature  has  exempted  masters  or  owners  from  responsibilitv  on  account 
of  accidents  aiising  from  the  fault  of  the  pilot,  is  certainly  compre-[316]-hensive 
enough  to  embrace  these  latter  cases,  as  well  as  those  in  which  the  taking  a  pilot  has 
been  made  matter  of  absolute  obligation  ;  and  it  may  have  been  considered  desirable 
to  give  this  more  extended  exemption,  as  an  inducement  to  take  a  pilot,  even  in  cases 
where  such  a  course  might,  perhaps,  be  safely  dispensed  with.  It  is  always  the 
interest  of  the  public,  that  the  ship  should  be  under  the  control  of  a  pilot,  because 
the  legislature  has  taken  what  it  considers  due  security  for  his  competency ;  and 
therefore,  even  where  taking  a  pilot  is  optional  on  the  part  of  the  master,  the 
legislature  may  well  have  intended  to  encourage  his  employment,  by  extending, 
according  to  our  construction  of  the  55th  section,  the  benefit  of  exemption  from 
responsibility.  Whether,  however,  this  has  or  has  not  been  intentional  on  the  part 
of  the  legislature,  we  think  the  extended  construction  must  prevail.  The  case  before 
us  is  clearly  within  the  words  of  the  exempting  clause  ;  and  we  must  therefore  hold 
it  to  be  within  its  spirit  and  meaning,  unless  (which  is  not  the  case)  some  manifest 
inconvenience  or  inconsistency  should  result  from  our  so  doing. 

For  these  reasons,  we  think  that  the  judgment  must  be  for  the  defendant 
Judgment  for  the  defendant. 
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Donaldson  v.  Thompson.  Exch.  of  Pleas.  1840. — In  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note,  the  first  count  alleged  that  the  defendant 
made  the  note,  payable  on  a  certain  day,  that  he  delivered  the  note  to  the  payee, 
and  promised  to  pay  the  same  according  to  the  tenor  and  effect  thereof  ;  that 
default  was  made  in  payment  of  the  note  when  it  became  due,  wheieb}^  the 
defendant  became  liable  to  pay  the  amount.  The  second  count  was  upon  an 
account  stated,  and  alleged  that  on  &c.  (a  day  long  subsequent  to  the  note 
becoming  due)  the  defendant  became  and  was  indebted  to  the  plaintiff  in  &c., 
on  an  account  then  stated  between  them ;  and  the  defendant  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  in  consideration  of  the  premises,  promised  the 
plaintiff  to  pay  him  the  said  several  sums  of  money  on  request : — Held,  that  this 
was  an  action  on  a  promissory  note,  within  the  meaning  of  the  new  rules,  and 
that  the  plea  of  non  assumpsit  was  admissible. 

[S.  C.  8  Dowl.  P.  C.  209 ;  9  L.  J.  Ex.  1.50.] 

Assumpsit.  The  declaration  stated,  that  the  defendant,  on  the  1st  of  July,  1835, 
made  his  promissory  note  [317]  in  writing,  and  thereby  promised  to  pay  to  one 
Dorothy  Critchley,  or  order,  X34.5,  by  instalments,  in  manner  following  :  that  is  to 
say,  the  sum  of  il.5,  part  thereof,  on  the  1st  July,  1837  ;  the  sum  of  £15,  further 
part  thereof,  on  the  1st  July,  1838;  and  the  sum  of  £315,  the  residue  thereof,  on  the 
1st  of  July,  1839,  and  then  delivered  the  said  note  to  the  said  D.  C,  and  promised 
her  to  pay  the  same  according  to  the  tenor  and  effect  thereof  ;  and  the  said  D.  C. 
then  endorsed  the  same  to  the  plaintiff;  and  the  plaintiff  in  fact  saith,  that  afterwards, 
to  wit,  on  the  1st  of  July,  1839,  default  was  made  in  payment  of  the  said  sum  of 
£315  in  the  said  promissory  note  specified,  which  had  then  become  due  and  payable, 
whereby  and  according  to  the  tenor  and  effect  of  the  said  note  and  of  the  said 
indorsement,  the  .said  defendant  then  became  liable  to  pay  to  the  plaintiff  the  said 
sum  of  £315  in  the  said  note  specified,  and  which  so  became  due  before  the  commence- 
ment of  this  suit.  And  whereas  also  the  defendant,  on  the  1st  of  December,  1839, 
became  and  was  indebted  to  the  plaintirt'  in  £500,  on  an  account  then  stated  between 
them  :  and  the  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in 
consideration  of  the  premises,  promised  the  plaintiff  to  pay  him  the  said  several  sums 
of  money  on  request,  yet  he  hath  disregarded  his  promises,  and  hath  not  paid  the 
said  several  monies  above  mentioned,  or  any  of  them,  or  any  part  thereof. 

Plea,  non  assumpsit. 

Special  demurrer,  assigning  for  cause,  that  by  the  new  rules  of  H.  T.,  4  Will.  4, 
Pleadings  in  particular  Actions^Assumpsit  2,  the  plea  of  non  assumpsit,  in  all  actions 
upon  bills  of  exchange  and  promissory  notes,  is  declared  to  be  inadmissible,  and  the 
plaintiff  hath  above  in  the  said  first  count  declared  upon  a  cause  of  action  arising 
upon  a  promissory  note,  and  the  said  plea  purports  to  be  an  answer  to  such  cause  of 
action,  and  appears  on  the  face  of  it  to  be  an  answer  to  the  whole  declaration. 

[318]  Crompton  appeared  in  support  of  the  demurrer,  but  the  Court  called  on 

Cowling  to  support  the  plea.  This  is  not  an  action  on  a  promissory  note,  within 
the  meaning  of  the  new  rules,  which  apply  only  to  actions  on  bills  or  notes  simpliciter, 
where  the  promise  to  pay  is  merely  the  promise  implied  by  law.  Here  the  promise 
alleged  in  the  declaration  is  not  the  ordinary  promise  to  pay  the  note  according  to 
the  tenor  and  effect;  but  that  long  after  the  note  had  become  due,  and  after  default 
had  been  made  in  the  payment,  the  defendant  ])romised  to  pay  the  amount  of  it. 
The  rule  was  intended  to  prohibit  the  use  of  this  plea,  only  in  cases  where  the  bill 
or  note  is  the  sole  ground  of  the  action,  and  the  promise  relied  upon  is  the  promise 
implied  by  law.  Tiiiimis  v.  I'latt  (2  M.  &  W.  720)  is  an  authority  to  that  effect.  It 
was  there  held,  that  if  an  executor  declares  on  a  bill  or  note  payable  to  his  testator, 
laying  a  promise  to  pay  himself,  such  promise  may  be  denied  by  a  plea  of  non 
assumpsit,  notwithstanding  the  new  rules.  The  declaration  is  a  departure  from  the 
forms  given  by  the  new  rules  :  and  having  stated  a  promise  subsequent  to  the  note 
becoming  due,  it  must  be  presumed  that  the  plaintiff  seeks  to  recover  upon  it,  and 
not  upon  the  promise  implied  by  law  from  the  note  itself,  and  therefore  the  plea  is 
good.     The  Court  then  called  upon 

Crompton,  in  su[)port  of  the  demurrer.  The  first  count  of  the  declaration  is  in 
the  form  given  by  the  rules  of  T.  T.,  1   Will.    4,  only   that  there   being  a  count 
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as  for  another  cause  of  action,  one  promise  is  laid  at  the  end,  applicable  to  both 
counts.  [Parke,  B.  The  objection  is,  that  you  allege  a  promise  on  a  different  day.] 
That  would  only  be  ground  of  special  demurrer.  [Parke,  B.  If  they  had  demurred 
specially,  you  might  have  said  that  you  meant  to  rely  upon  an  express  promise  on  a 
subsequent  day.]  It  is  unnecessary-,  in  an  action  on  a  promissory  note,  to  allege  any 
pro  [319]-mise  at  all,  as  the  piomise  is  implied  by  law.  The  day  stated  in  the  second 
count  is  immaterial,  and  means  any  da\'  the  party  pleases.  It  would  be  sufficient  for 
the  plaintift'at  the  trial  to  produce  and  prove  the  note,  and  then  it  would  appear  that 
it  was  made  by  the  defendant,  and  that  it  was  due,  which  would  entitle  the  plaintiff 
to  recover  the  amomit  of  it.  That  shews  that  the  declaration  is  on  a  promise  implied 
by  law,  and  that  the  day  is  immaterial.  The  plea  is  intended  as  a  traverse  of  the 
making  of  the  note,  which  the  new  rules  have  pi'ohibited  from  being  done  by  the  plea 
of  non  assumpsit,  and  such  plea  is  therefore  inadmissible. 

Cowling,  contra.  This  form  of  declaration  is  not  in  accordance  with  the  new  rules. 
The  promise  alleged  in  the  form  thei-e  given,  in  an  action  by  the  indorsee  against  the 
maker,  is  a  promise  to  pay  according  to  the  tenor  and  eHect  of  the  note ;  but  that  is 
not  the  promise  here  laid,  but  a  totally  ditlerent  one,  namely,  a  promise  to  pay  on  a 
day  subsequent  to  the  note  becoming  due.  If  it  be  otherwise,  and  there  be  also  the 
implied  promise  to  pay  according  to  the  tenor  and  etiect,  then  there  are  two  promises 
relating  to  the  same  cause  of  action. 

Parke,  B.  This  is  an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note ;  and  on  referring  to  Bayley  on  Bills,(a)  I  find  it  is  unnecessary  to  allege  any 
promise,  as  the  promise  is  always  implied  by  law.  If  the  cause  had  gone  to  trial,  it 
would  not  have  been  necessary  for  the  plaintiff  to  prove  anything  but  the  note  itself, 
in  order  to  support  the  issue  raised  on  this  plea.  The  plea  is  therefore  clearl}'  inad- 
missible since  the  new  rules. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintifi'. 

[320]  Doe  d.  Payne  v.  The  Bristol  and  Exeter  R.\ilw.a.y  Company.  Exch- 
of  Pleas.  18-iO. — The  Bristol  and  Exetei-  Railway  Act,  6  &  7  Will.  -1,  c.  xxxvi., 
s.  2f>,  enabled  the  Company,  in  case  (inter  alia)  any  person  whose  lands  should 
be  required  for  the  purposes  of  the  act,  should,  for  twenty-one  days  after  notice 
in  writing  given  to  him,  neglect  or  refuse  to  treat,  or  should  not  agree  with  the 
Company  for  the  sale  of  his  interest,  to  issue  a  warrant  under  their  common  seal, 
or  under  the  hands  of  three  at  least  of  the  directors,  to  the  sheriff  of  the  county 
in  which  the  lands  should  be,  commanding  him  to  summon  and  return  a  jury, 
who  should  inquire  of,  assess,  and  give  a  verdict  for  the  amount  of  money  to  be 
jjaid  for  the  purchase  of  such  lands,  and  for  compensation  for  damage  thereto  : 
and  that  the  sheriff  should  accordingly  give  judgment  for  such  purchase-money, 
&c.,  which  should  be  binding  and  conclusive  upon  all  persons ;  fourteen  days' 
notice  being  given  of  the  time  and  place  of  the  inquiry.  A  subsequent  clause  of 
the  act  (s.  242)  enacted,  that  the  whole  of  the  sum  therein  mentioned  as  the 
probable  expenses  of  making  the  railway,  &c.,  should  be  subscribed  for  before 
any  of  the  powers  given  by  the  act  in  relation  to  the  compulsory  taking  of  land 
for  the  purposes  of  the  railway,  should  be  put  in  force. — An  inquisition  taken 
under  s.  2-5,  recited  that  notice  had  been  given  to  the  party  that  his  lands  were 
required  by  the  Company  for  the  purposes  of  the  act,  and  that  he  had  not  within 
twenty-one  days  afterwards  agreed  with  the  Company  for  the  sale  of  them ;  and 
also  that  fourteen  days'  notice  had  been  given  of  the  time  and  place  of  the  inquiry 
before  the  sheriff: — Held,  in  ejectment  by  this  party  against  the  Company  for 
these  lands,  subsequently  taken  by  them  under  the  act,  that  the  inquisition  was 
sufficient  in  form,  and  that  it  need  not  set  forth  that  the  whole  capital  had  been 
subscribed  ;  but  that  if  this  were  the  fact,  it  should  come  by  wav  of  answer  from 
the  plaintiff — The  -aTth  section  of  the  act  enacted,  that  the  lands  to  be  taken 
for  the  line  of  the  railway  should  not  exceed  twenty-two  yards  in  breadth,  except 
where  a  greater  breadth  should  be  necessary  for  waiting  places,  embankments, 

(a)  P.  408 ;  referring  to  Wegerdoffe  v.  Keen,  1  Stra.  214.     See  Griffilh  v.  Eoxbrough, 
2  M.  &  W.  734. 
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cuttings,  &c.  &c. :  iuid  the  5'Jth  section  provided,  that  the  Company,  in  making 
the  railwajT  and  other  works,  should  not  deviate  from  the  line  delineated  on  the 
plan  deposited  with  the  clerk  of  the  peace  in  pursuance  of  the  act,  with  or  without 
consent  of  the  owners  or  occupiers  of  the  lands,  more  than  100  yards,  and  that 
no  deviation  should  extend  into  the  lands  or  property  of  any  person  not  mentioned 
in  the  book  of  reference  to  the  plan,  unless  omitted  by  mistake  :  and  the  Company 
were  empowered  to  make  such  deviations  in  the  section  as  might  be  necessary 
in  consequence  thereof: — Held,  that  this  section  only  prohibited  the  Company 
from  making  the  substituted  line  of  the  railway  itself  at  a  greater  distance  than 
loo  yards  from  the  line  delineated  in  the  plan  ;  but  that  it  did  not  prevent  them 
from  taking  lands  at  a  greater  distance  from  it  than  the  100  yards,  for  the  purpose 
of  embankments,  cuttings,  &c.  :  the  intention  of  the  act  being  to  give  the  Company 
the  same  incidental  powers  with  respect  to  the  deviated  line,  as  thev  had  with 
respect  to  the  original  line. — Held,  also,  that  a  party  whose  lands  were  so  taken 
could  not  object  that  the  Company  had  taken,  for  the  same  puipose,  lands  of 
another  person  not  mentioned  in  the  book  of  reference. — The  47th  section  of  the 
act  enabled  the  Company,  on  payment  of  such  sum  as  should  have  been  awarded 
by  the  jury  to  the  party,  or,  in  case  (inter  alia)  he  should  refuse  or  neglect  to 
convey  the  lands,  on  payment  of  it  into  the  Bank  of  England,  in  the  name  and 
with  the  privity  of  the  Accountant-General  of  the  Court  of  Exchequer,  to  the 
credit  of  the  party,  subject  to  the  order  of  the  Court,  to  enter  upon  and  take  the 
lands.  By  the  2.57th  section,  the  compulsory  powers  of  the  act  were  limited 
to  the  period  of  two  years  after  the  passing  of  the  act ;  which  expired  on  the 
19th  of  May,  1838.  By  a  subsequent  act,  1  Vict.  c.  xxvi.  (which  received  the 
royal  assent  12th  June,  1838),  s.  1,  all  the  powers  and  clauses  of  the  former  act 
were  to  extend  to  the  works,  itc,  to  be  done  under  that  act,  as  if  repeated  and 
re-enacted  in  it.  8.  2  repealed  s.  47  of  the  former  act.  S.  1 2  revived  the  time 
limited  by  the  former  act  for  taking  and  using  lands,  and  extended  and  enlarged 
it  for  three  years  from  the  expiration  of  the  two  years  mentioned  in  the  former 
act:  and  s.  14  enacted,  that  upon  payment  of  such  sums  as  should  have  been 
awarded  by  the  jury  into  the  Bank  of  England,  as  in  the  recited  act  directed, 
the  Company  should  have  power  to  enter  &c.,  [re-enacting  s.  47  in  terms]. — An 
inquisition  was  taken  under  the  6  &  7  Will.  4,  within  the  two  years  limited  by 
that  act.  On  the  Ilth  of  June,  1838,  the  Company  obtained  an  order  of  the 
Court  of  Exchequer  for  payment  of  the  purchase-money  into  the  Bank ;  and  on 
the  21st  they  paid  it  in  accordingly,  the  plaintifl"  not  having  in  the  meantime 
offered  to  convey  : — Held,  that  these  proceedings  were  warranted  by  the  1  Vict, 
c.  xxvi.,  s.  14,  and  might  be  founded  on  the  inquisition  taken  under  the  former  act. 

[S.  C.  2  Rail.  Cas.  75  ;  9  L.  J.  Ex.  232.     Refeired  to,  Dmding  v.  Pontypcol, 
Caerleon,  and  Newport  Railway,  1874,  L.  R.  18  Eq.  738.] 

Ejectment  to  recover  a  I'iece  of  land  in  the  parish  of  Uphill,  in  the  county  of 
Somerset.  At  the  trial  before  [321]  Erskine,  J.,  at  the  last  Somersetshire  Assizes, 
it  appeai'ed  that,  in  the  month  of  June,  1839,  the  plaintiff'  being  in  possession  of  the 
land  in  (juestion,  the  defendants  took  possession  of  it  under  the  compulsory  powers 
of  their  act  of  Parliament,  6  &  7  Will.  -1,  c.  xxxvi.,  fenced  it  off,  and  excluded  the 
plaintiff'  from  the  occupation  of  it.  The  defendants  put  in  a  warrant  to  the  sheriff'  of 
.Somersetshire,  signed  by  three  directors  of  the  Company,  pursuant  to  the  2.5th  section 
of  the  act,  to  summon  a  jiny,  and  hold  an  inquisition,  to  assess  the  purchase-money 
to  be  paid  to  the  plaintiff  for  the  land  in  question,  the  plaintiff'  having  refused  to  treat 
with  the  Company  for  the  sale  of  liis  interest  therein.  They  then  put  in  the  inquisi- 
tion itself ;  of  which  the  following  is  a  copy  :  — 

"An  inquisition  indented,  taken  pursuant  to  the  act  hereinafter  mentioned,  at  &c., 
on  the  27th  day  of  November,  in  the  1st  year  &c.,  befoie  me,  Alexander  Adair,  Esq., 
sheriff'  of  the  county  aforesaid,  by  virtue  of  a  ceitain  warrant  hereunto  annexed, 
under  the  hands  anil  seals  of  James  Blown,  James  Gibbs,  and  \\  illiam  Morgan,  being 
three  of  the  directors  of  the  Bristol  and  Exeter  Railway  Company,  established  and 
incorporated  by  an  act  of  Parliament  passed  &c.,  on  the  oath  of  Christopher  (xcorge, 
itc,  good  and  lawful  men  of  my  said  county,  qualified,  according  to  the  laws  of  this 
realm,  to  serve  on  juries  in  her  Majesty's  Courts  of  Record  at  Westminster,  notice  in 
writing  having  been  heretofore  duly  given  to  Charles  Heiny  Payne,  by  or  on  behalf 
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of  the  said  Company,  according  to  the  said  act,  that  the  lands,  hereditaments,  and 
premises  hereinafter  mentioned  were  required  by  the  said  [322]  Company  for  the 
purposes  of  the  said  act,  and  the  said  C.  H.  Payne  not  having,  within  the  space  of 
twenty-one  da_vs  and  more  after  the  giving  of  such  notice,  agreed  with  the  said 
Company  for  the  sale,  conveyance,  or  release  of  the  said  lands,  hereditaments,  and 
premises,  or  of  his  estate  and  interest  therein  ;  and  notice  in  writing  of  the  time  and 
place  at  which  the  jury  were  required  to  be  returned,  having  been  duly  given  fourteen 
days  and  more  before  the  said  27th  day  of  November,  which  said  C.  George,  &c., 
being  sworn  to  inquire  of  and  concerning  the  matters  mentioned  in  the  said  warrant, 
and  thereby  directed  to  be  inquired  of,  assessed,  and  ascertained  by  them  in  manner 
therein  mentioned  ;  and  the  said  Compan)',  by  their  counsel,  having,  at  the  time  and 
place  aforesaid,  appeared  before  me  and  the  said  jurors,  and  having  adduced  evidence 
before  me  and  the  said  jurors  touching  the  matter  in  question ;  and  the  said 
C.  H.  Payne,  in  the  said  warrant  named,  having  also  appeared,  but  having  declined 
to  adduce  any  evidence,  or  otherwise  to  take  part  in  the  proceedings  then  and  there 
had  before  me  and  the  said  jurors  :  the  said  jurors  on  their  oath  aforesaid  say,  that 
they  do  assess  and  give  a  verdict  foi'  the  sum  of  981.  10s.,  to  be  paid  to  the  said 
C.  H.  Payne  for  the  purchase  of  the  estate,  right,  title,  and  interest  of  the  said 
C.  H.  Payne  of  and  in  certain  arable  and  pasture  ground,  portions  of  certain  lands 
and  premises,  containing  in  the  whole,  bj'  admeasurement,  la.  Ir.  12p.,  little  more  or 
less,  being  parts  of  three  certain  pieces  or  parcels  of  land,  situate  and  being  in  the 
parish  of  Uphill,  in  the  said  county  of  Somerset,  distinguished  in  the  map  or  plan, 
and  book  of  reference,  deposited  in  the  office  of  the  clerk  of  the  peace  of  the  said 
county,  and  referred  to  by  the  said  act,  by  the  numbers  15,  34,  and  39,  as  regards 
lands  in  the  said  parish  of  Uphill :  and  of  all  clay,  stone,  mines,  and  minerals,  under 
the  same,  necessary  to  be  dug  or  carried  away,  or  used  for  the  purposes  of  the  said 
act,  and  found  not  deeper  than  [323]  the  line  of  the  section  in  the  said  act  mentioned 
and  referred  to,  and  in  the  said  warrant  mentioned,  about  to  be  taken  and  used  in 
execution  of  certain  of  the  powers  granted  by  the  said  act:  and  the  said  jurors  do  in 
like  manner  assess  and  give  a  verdict  for  the  furthei-  sum  of  £-58,  to  be  paid  to  the 
said  C.  II.  Payne  by  the  said  Company,  as  well  by  way  of  satisfaction,  recompense,  or 
compensation  for  the  damages  which  have,  before  the  said  27th  day  of  November, 
been  done  to  or  sustained  by  the  said  C.  H.  Payne,  by  reason  of  the  execution  of  any 
of  the  works  bj'  the  said  act  authorized,  as  for  the  damage  to  be  by  the  said  C.  H.  Payne 
sustained  by  reason  of  the  severing  or  dividing  the  lands  aforesaid  :  and  I  the  said 
sheriff'  do  hereby,  pursuant  to  the  said  act,  adjudge  and  order  the  several  sums  of 
981.  10s.  and  581.,  making  together  the  sum  of  1561.  10s,  to  be  paid  by  the  said 
Company  to  the  said  C.  H.  Payne.     In  witness,  &c." 

The  defendants  then  put  in  an  older,  dated  12th  June,  1838,  for  payment  of  the 
purchase-money  into  the  Bank  of  England,  pursuant  to  the  42nd  section  of  the  act, 
application  having  been  on  that  day  made  to  the  Court  of  Exchequer  for  that  purpose  ; 
and  proved  that  on  the  21st  of  June  the  sum  of  1561.  10s.,  the  amount  awarded 
to  the  plaintiff  by  the  juiy,  was  accordingly  paid  by  them  into  the  Bank,  to  be 
placed  to  the  account  of  the  Accountant-General  of  this  Court,  to  the  credit  of  the 
plaintiff.  The  engineers  of  the  defendants  proved,  that,  in  the  language  and  under- 
standing of  scientific  men,  the  centre  of  the  railway  was  the  middle  point  between  the 
two  outside  rails ;  and  it  was  admitted  that  the  centre,  so  defined,  was,  at  the  place 
in  question,  only  99  yards  distant  from  the  line  of  the  railway  laid  down  on  the  plan 
deposited  with  the  clerk  of  the  peace,  pursuant  to  the  act  of  Parliament ;  and  that  the 
eastern  or  extreme  boundary  of  the  land.  No.  34  on  the  plan,  taken  by  the  Company 
from  the  plaintiff,  was  125  yards  distant  from  the  line  on  the  plan  deposited  [324] 
with  the  clerk  of  the  peace.  That  portion  of  the  land  which  was  more  than  100  yards 
from  the  line  on  the  plan,  was  used  for  the  purpose  of  making  a  slope  to  an  embank- 
ment. It  appeared  also,  that,  in  making  this  deviation,  the  Company  had  taken  part 
of  a  field  called  Tynings,  the  property  of  a  Mr.  Kniveton,  not  mentioned  in  the  plan 
deposited  with  the  clei'k  of  the  peace,  or  in  the  books  of  reference  thereto. 

It  was  objected  on  the  part  of  the  plaintiff',  first,  that  the  inquisition  was  void,  for 
not  setting  out  all  the  preliminary  proceedings  necessary  by  the  act  of  Pai'liament  to 
enable  the  Company  to  put  in  force  the  powers  thereby  given  for  the  compulsory 
taking  of  lands ;  and  particularly  that  the  whole  capital  had  been  previously  sub- 
scribed, as  required  by  s.  242.     Secondly,  that  the  Company  had  no  right  to  enter 
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upon  the  l^nd  in  question  at  all,  inasmuch  as  it  was  above  100  yards  distant  from  the 
line  of  the  rail\va_v  as  delineated  on  the  parlianientaiy  plan,  whereas  the  power  of  the 
cunipaiiy  under  the  act,  to  deviate  from  that  line,  did  not  extend  to  a  greater  distance 
than  100  yards  (s.  59).  Thirdly,  that  by  the  iSTth  section  of  the  act,  the  powei-s  of 
the  Company  to  take  lands  for  the  purpose  of  the  railway  ceased,  (except  by  consent 
of  the  owners),  at  the  expiration  of  two  years  from  the  passing  of  the  act,  viz.  on  the 
10th  of  May,  1838  ;  and  that  although  by  the  act  of  1  Vict.  c.  xxvi.  (which  received 
the  royal  assent  on  the  11th  of  June,  1838),  the  powers  of  the  former  act  were 
extended  to  things  to  be  done  under  that  act,  as  if  it  were  thereby  re-enacted,  yet  an 
inquisition  taken  under  the  former  act,  the  powers  of  which  had  altogether  ceased, 
could  not  be  made  the  foundation  of  compulsory  proceedings  under  the  latter;  or  that 
if  it  could,  the  14th  section  of  the  latter  act  only  enabled  the  Company  to  pay  the 
purchase-money  into  the  Bank  of  England,  on  the  neglect  or  lefusal  of  the  owner  of 
the  land  to  make  a  good  title  after  the  passing  of  that  act ;  and  it  could  not  be  said 
that  between  the  12th  [325]  of  June,  when  the  oider  was  made  for  paying  in  the 
l)urchase-money  awarded  to  the  plaintiff,  and  the  ilst,  when  it  was  paid  in,  there 
could  be  any  such  neglect  or  refusal.  Fourthly,  that  the  proceedings  were  void  by 
reason  of  the  Company  having,  in  making  the  deviation  in  question,  passed  through 
lands  not  mentioned  in  the  books  of  reference,  and  having  so  departed  from  the 
]Kuliamentary  line  of  the  railway.  The  learned  Judge  intimated  an  opinion  in  favour 
of  the  defendants  on  all  these  points,  and  directed  a  verdict  for  them,  giving  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion, 
that,  on  the  facts  above  stated,  he  was  entitled  to  a  verdict.  Erie,  in  Michaelmas 
Term  last,  obtained  a  rule  accordingly.  As  to  the  first  point,  he  cited  R.  v.  Bagshaw 
(7  T.  K.  363),  li.  v.  II''ihon{:i  Adof,  &  Ell.  817;  5  Xev.  &  M.  16+),  Reg.  v.  South 
IlolUmd  Drainage  Committee  (8  Adol.  &  Ell.  436  ;  1  Per.  &  D.  79),  and  Req.  v.  Trustees 
of  Swansea  Hurhovr  (8  Adol.  &  Ell.  439  ;  1  P.  &  D.  512). 

Butt  and  Montagu  Smith  (with  whom  was  Bompas,  Serjt.)  now  shewed  cause  (e) 

(e)  The  following  are  the  clauses  of  the  acts  of  Parliament  which  were  quoted  in 
the  course  of  the  argument,  and  which  are  material  to  the  case  : — 

6  &  7  Will.  4,  c.  xxxvi. — Sect.  5.  It  shall  be  lawful  for  the  said  company,  and  they 
are  hereby  empowered,  to  make  and  maintain  the  railway  and  branch  railways  herein- 
after mentioned,  with  all  proper  works  and  conveniences  connected  therewith,  in  the 
line  or  course,  and  upon,  across,  under,  or  over  the  lands  delineated  on  the  plan,  and 
described  in  the  book  of  reference  deposited  with  the  respective  clerks  of  the  peace 
for  the  counties  of  Somerset  and  Devon,  and  for  the  city  and  county  of  the  city  of 
Bristol,  and  the  city  and  county  of  the  city  of  Exeter,  save  as  hereinafter  mentioned ; 
that  is  to  say  [describing  the  line]. 

Sect.  6.  And  whereas  maps  or  plans  and  sections,  describing  the  line  of  the  said 
railway,  and  the  lands  upon  or  through  which  the  said  i-ailway  is  intended  to  be 
carried  or  made,  together  with  books  of  reference  thereto,  containing  lists  of  the 
names  of  the  owners  or  reputed  owners  and  occupiers  of  such  lands,  have  been 
deposited  with  the  clerks  of  the  peace  for  the  counties  of  Somerset  and  Devon,  and 
for  the  city  and  county  of  the  city  of  Bristol,  and  the  city  and  county  of  the  city  of 
Exeter,  be  it  therefore  enacted,  that  the  said  maps  or  plans,  sections  and  books  of 
reference  so  deposited,  shall  remain  with  and  be  kept  by  the  said  clerks  of  the  peace 
respectively  ;  and  all  persons  interested  in  any  manner  in  such  lands  shall  have  liberty, 
at  all  rea.sonable  times,  to  inspect  and  to  make  extiacts  from  or  copies  of  the  said 
maps  or  plans,  sections,  and  books  of  refeience  respectively,  paying  to  the  clerk  of  the 
peace  in  whose  custody  the  map  or  plan,  section,  or  book  of  reference  so  inspected  or 
referred  to  may  be,  for  every  inspection,  the  sum  of  one  shilling,  and  for  copies  or 
extracts  from  the  said  books  of  reference,  after  the  rate  of  sixpence  for  every  100 
words  ;  and  the  said  maps  or  plans,  sections,  and  books  of  reference,  oi'  true  copies 
theieof,  or  of  so  much  thereof  respectively  as  shall  relate  to  any  matter  which  may  be 
in  (juestion,  certified  by  the  said  clerks  of  the  peace,  or  one  of  them,  shall  be,  and  are 
hereby  declared  to  be,  good  evidence  Iti  all  courts  of  law  or  elsewhere. 

Sect.  8.  For  the  purposes  and  subject  to  the  provisions  and  restrictions  of  this 
act,  the  said  company,  their  agents  and  workmen,  and  all  other  persons  by  them 
authorized,  are  hereby  empowered  to  enter  into  and  upon  the  lands  of  any  person  or 
corporation  whatsoever,  and  to  survey  and  take  levels  of  the  same  or  any  part  thereof, 
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First,  the  inquisition  is  [326]  good.  It  sufficiently  states  the  notice  to  the  plaintiff 
that  his  land  was  lequired  for  the  purposes  of  the  act,  and  his  [3271  refusal  to  treat 
within  twenty-one  days  :  that  is  all  which  is  rendered  necessary  by  the  2.5th  section, 
as  preliminary  [328]  to  the  proceeding  before  the  sheriff,  and  it  could  not  be  necessary 

and  to  set  out  and  appropriate  for  the  purposes  of  this  act  such  parts  as  they  are  by 
this  act  empowered  to  take  or  use,  and  in  or  upon  such  lands  to  bore,  dig,  embank, 
and  sough,  and  to  remove  or  lay,  and  also  to  use,  work,  and  manufacture  any  earth, 
stone,  rubbish,  trees,  gravel,  or  sand,  or  any  other  materials  or  things  which  may  be 
dug  or  obtained  therein,  or  otherwise  in  the  execution  of  any  of  the  powers  of  this 
act,  and  which  may  be  proper  or  necessary  for  the  making,  maintaining,  altering, 
repairing,  or  using  the  said  railway  or  other  works  by  this  act  authorized,  or 
which  may  obstruct  the  making,  maintaining,  altering,  repairing,  or  using  the  same 
respectively,  according  to  the  true  intent  and  meaning  of  this  act ;  and  also  for  the 
purposes  and  according  to  the  provisions  and  restrictions  of  this  act,  to  make  or  construct 
in,  upon,  across,  under,  or  over  the  said  railway  or  other  works,  or  in,  upon,  across, 
under,  or  over  any  lands,  streets,  hills,  valleys,  roads,  rail-roads,  tram-roads,  rivers, 
canals,  brooks,  streams,  or  other  waters,  such  inclined  planes,  tunnels,  embankments, 
aqueducts,  bridges,  whether  temporary  or  permanent,  roads,  ways,  passages,  conduits, 
drains,  piers,  arches,  cuttings,  and  fences  ;  and  also  to  erect  and  construct  such  houses, 
wharfs,  warehouses,  toll-houses,  landing-places,  engines,  and  other  buildings,  machinery, 
apparatus,  and  other  works  and  conveniences,  as  the  said  company  shall  think  proper, 
&c.  &c.  ;  and  to  do  and  execute  all  other  matters  and  things  necessary  or  convenient 
for  making,  maintaining,  altering  or  repairing,  and  using  the  said  railway  and  other 
works  by  this  act  authorized  ;  they,  the  said  company,  their  agents  and  workmen, 
doing  as  little  damage  as  may  be  in  the  execution  of  the  several  powers  to  them 
hereby  granted,  and  the  said  company  making  full  satisfaction,  in  maimer  hereinafter 
mentioned,  to  all  persons  and  corporations  interested  in  any  lands  which  shall  be 
taken,  u.sed,  or  injured,  for  all  damages  to  be  by  them  sustained  in  or  by  reason  of 
the  execution  of  all  or  any  of  the  powers  hereby  granted  ;  and  this  act  shall  be 
sufficient  to  indemnify  the  said  company,  and  all  other  persons,  for  what  they  shall 
do  by  virtue  of  the  powers  hereby  granted,  subject  nevertheless  to  such  provisions 
and  restrictions  as  are  bei-einafter  mentioned  and  contained. 

Sect.  25.  And  for  settling  all  differences  which  may  arise  between  the  said 
company  and  the  several  owners  and  occupiers  of,  or  persons  interested  in,  any 
lands  which  shall  or  may  be  taken,  used,  damaged,  or  injuriously  affected  by  the 
e.xeoution  of  any  of  the  powers  hereby  granted  ;  be  it  further  enacted,  that  if  any 
person,  corporation,  or  trustee,  so  interested  or  entitled,  and  capacitated  to  sell, 
agree,  convey,  oi'  release  as  aforesaid,  or  any  other  person,  shall  not  agree  with  the 
said  company  as  to  the  amount  of  such  purchase-money  or  satisfaction,  recompense, 
or  other  compensation  as  aforesaid  ;  or  if  any  of  the  parties  entitled  to  receive  such 
purchase-money,  satisfaction,  recompense,  or  other  compensation  as  aforesaid,  shall 
refuse  to  accept  such  purchase-money,  &c.,  as  shall  be  offered  by  the  said  company, 
and  shall  give  notice  thereof  in  writing  to  the  said  company  within  21  days  next 
after  such  offer  shall  have  been  made,  and  the  party  giving  such  notice  shall  therein 
request  that  the  matter  in  dispute  may  be  submitted  to  the  determination  of  a  jury; 
or  if  any  of  such  parties  as  aforesaid  shall,  for  the  space  of  2 1  days  ne.xt  after  notice 
in  wi'iting  shall  have  been  given  to  the  clerk,  agent,  or  principal  officer  of  any  such 
corporation,  or  to  any  of  such  trustees  or  persons  respectively,  or  left  at  his  last  or 
usual  place  of  abode,  or  with  the  tenant  or  occupier  of  any  lands  required  for  the 
purposes  of  this  act,  neglect  or  refuse  to  treat,  or  shall  not  agree  with  the  said  com- 
pany for  the  sale,  conveyance,  and  release  of  their  respective  estates  or  interests,  or 
the  respective  estates  or  interests  which  they  respectively  are  hereby  capacitated  to 
convey  therein  ;  or  shall  by  reason  of  absence  be  prevented  from  treating,  or  shall  by 
reason  of  any  impediment  or  disability,  whether  provided  for  by  this  act  or  not, 
be  incapable  of  making  such  agreement,  conveyance,  or  release,  as  shall  be  necessary 
or  expedient  for  enabling  the  said  company  to  take  and  use  such  lands,  or  to  proceed 
in  making  the  said  railway  and  other  the  works  aforesaid  ;  or  shall  not  disclose  and 
prove  the  state  of  the  title  to  the  premises  of  which  they  respectively  may  be  in 
possession,  or  of  the  share,  interest,  or  charge,  which  they  may  claim  to  be  entitled 
unto  or  interested  in,  in  case  they  shall  be  required  to  do  so  by  the  said  company  ;  or 
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for  him  to  set  forth  on  the  face  of  his  inqui-[329]sitioii  all  that  was  necessaiv 
to  give  the  directors  authority  to  issue  the  order.  All  the  proceedings  taken  together 
[330]  are  to  shew  that  the  Company  had  a  right  to  take  the  lands  :  but  the  only  duty 
of  the  sheriH'is  to  inc|uire  into  [331]  their  value,  and  the  damage  done  to  them.  The 
venlict  and  judgment  are,  indeed,  to  be  binding  on  all  persons,  [332]  but  merely  as 

in  any  other  ease  where  agreement  for  compensation  for  damages  incurred  in  the 
execution  of  this  act,  oi'  for  the  purchase  of  lands  required  for  the  purposes  of  this 
act,  cainiot  be  made  ;  then  and  in  every  such  case  the  said  company  shall,  and  they 
are  hereby  required,  from  time  to  time  to  issue  a  warrant,  either  under  their  common 
seal  or  under  the  hands  and  seals  of  three  at  least  of  the  directors  of  the  said  com- 
pany, to  the  sheriff'  of  the  county  in  which  the  lands  in  question  shall  be  situate,  or 
the  matter  in  dispute  shall  arise,  or  in  case  such  sheriff',  or  his  under-sheriff,  shall  be 
one  of  the  said  company,  or  enjov  any  office  of  trust  or  profit  under  them,  or  shall  be 
in  anyways  interested  in  the  matter  in  question,  then  to  any  of  the  coroners  of  such 
county  not  interested  as  aforesaid,  or  if  all  the  coroners  shall  be  so  interested  then  to 
some  person  then  living  in  the  county  and  free  from  personal  disability,  who  shall 
have  tilled  the  office  of  sheriff'  or  coroner  in  the  said  county,  and  not  be  interested  as 
aforesaid,  (a  person  having  more  recently  served  either  office,  being  always  preferred), 
commanding  .such  sheriff,  coroner,  or  other  person,  to  impanel,  summon,  and  return, 
and  the  sheriff,  coroner,  or  otlier  person  is  hereby  accordingly  empowered  and  required 
to  impanel,  summon,  and  return,  a  jury  of  at  least  twenty-four  sufficient  and  indifferent 
men,  qualified  according  to  the  laws  of  this  realm  to  be  returned  for  trials  of  issues 
in  his  Majesty's  courts  of  record  at  Westminster  ;  and  the  persons  so  to  be  impanelled, 
summoned,  and  returned,  are  hereby  required  to  appear  before  the  said  sheriff',  undei- 
sheriff,  coroner,  or  other  person,  at  such  time  and  place  as  in  such  warrant  shall  be 
appointed,  and  to  attend  from  day  to  day  until  duly  discharged  ;  and  out  of  such 
persons  to  be  impanelled,  summoned,  and  returned,  a  jury  of  twelve  men  shall  be 
drawn  by  the  said  sheriff,  &c.,  or  by  some  person  to  be  by  them  respectively  appointed, 
in  such  manner  as  juries  for  trials  of  issues  joined  in  his  Majesty's  courts  of  record  at 
AVestrainster  are  b}'  law  directed  to  be  drawn,  &c.  &c.  ;  and  the  said  sheriff,  &c.,  is 
hereby  empowered  and  required,  on  request  in  writing  by  either  party,  to  summon 
befoie  liim  all  persons  who  shall  be  thought  necessary  to  i)e  e.\:arained  as  witnesses, 
touching  the  matters  in  (juestion,  and  maj'  authorize  or  order  the  said  jury,  or  any  six 
or  more  of  them,  to  view  the  place  or  matter  in  controversy  ;  and  such  jury  shall, 
upon  their  oaths,  or  being  quakers  upon  their  affirmations,  (which  oaths  and  afiirma- 
tions,  as  well  as  the  oaths  and  affirmations  of  all  such  persons  as  shall  be  called  upon 
to  give  evidence,  the  said  sheriff,  Ac,  is  herein'  empowered  and  required  to  administer), 
in(|uire  of  and  assess  and  give  a  verdict  for  the  sum  of  money  to  be  paid  for  the 
purchase  of  such  lands,  except  for  such  interest  therein  as  shall  have  been  of  right 
purchased  by  the  said  company  from  any  other  person,  and  also  the  sum  of  money 
to  be  paid  by  way  of  satisfaction,  recompense,  or  compensation,  either  for  the 
damages  which  shall  befoie  that  time  have  been  done  or  sustained  as  aforesaid,  or 
for  the  future  or  temporary  or  perpetual,  or  for  any  recurring  dam.iges  to  be  so  done 
or  sustained  as  aforesaid,  and  the  cause  or  occasion  of  whicli  shall  have  been  in  part 
only  obviated,  removed,  or  repaired  by  the  said  company,  and  which  cannot  or  will 
not  be  further  obviated,  removed,  or  repaired  by  them  ;  whii-h  satisfaction,  recom- 
pense, or  compensation  for  such  damage  or  loss  shall  lie  inquired  into  and  assessed 
separately  and  distinctly  from  the  value  of  the  lands  so  to  be  taken  or  used  as  afore- 
said ;  and  the  said  sheriff,  itc.,  shall  accoidingly  give  judgment  for  such  purchase- 
money,  satisfaction,  recompense,  or  compensation,  as  shall  Vie  assessed  by  such  jiuy  ; 
which  said  verdict,  and  the  judgment  thereon  to  be  pronounced  as  aforesaid,  shall  be 
binding  and  conclusive,  to  all  intents  and  purposes,  upon  all  peisons  and  corporations 
whatsoever.  Provided  always,  that  in  such  inquiry,  the  person  or  corporation 
claiming  compen.sation  shall  be  the  plaintiff,  and  shall  have  all  such  rights  and  \m\\- 
leges  as  plaintiffs  in  actions  at  law  are  entitled  to.  Provided  also,  that  not  less  than 
fouiteen  days'  notice,  in  writing,  of  the  time  and  place  at  which  such  jury  arc  so 
reipiircd  to  be  retuined  shall  be  given  by  the  said  company  to  the  party  with  whom 
such  controveisy  shall  arise,  cither  by  delivining  such  notice  to  such  p.irty,  or  by 
Iciiving  the  same  at  his  place  of  al)ode,  or  witli  the  clerk,  or  agent,  or  principal  officer 
of  the  corporation,  in  the  case  of  a  corporation,  or  with  some  tenant  or  occupier  of 
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to  the  amount  to  be  paid ;  they  do  not  change  the  property,  or  give  a  title  to  the 
possession  of  the  [333J  land.  The  jury  are  not  even  to  ascertain  who  is  the  party 
entitled  to  receive  the  money  ;  they  are  simply  to  decide  upon  the  amount  to  be 
received.     Every  thing  necessary  to  give  the  jurisdiction  for  this  purpose  is  stated  in      J 

the  premises  intended  to  be  valued,  or  respecting  which  or  any  damages  to  which  any 
such  question  shall  arise. 

Sect.  42.  In  case  any  party  to  whom  any  money  shall  be  agreed  or  awarded  to  be 
paid  for  the  purchase  of  any  lands  to  be  taken  or  used  under  or  by  virtue  of  the  powers 
of  this  act,  or  for  any  interest,  or  for  compensation  as  aforesaid,  shall  refuse  or  neglect 
to  accept  the  same,  or  to  convey  the  premises  or  interest  in  the  premises  purchased, 
or  shall  refuse,  neglect,  or  be  unable  to  make  a  title  to  such  premises,  or  to  such  interest 
in  the  premises,  to  the  satisfaction  of  the  said  company,  or  shall  be  absent  from  England, 
or  shall  not  be  conveniently  found,  or  if  any  party  entitled  unto  or  to  convey  such  lands 
or  such  interest  therein,  cannot  be  conveniently  known  or  discovered,  or  be  not  shewn 
to  the  satisfaction  of  the  said  company  to  be  such  party,  then  and  in  ever}^  such  case 
it  shall  be  lawful  for  the  said  company  to  order  the  money  so  agreed  or  awarded  as 
aforesaid  to  be  paid  into  the  Bank  of  England,  in  the  name  and  with  the  privity  of  the 
Accountant  General  of  the  said  Court  of  Exchequer,  to  be  placed  to  his  account,  to  the 
credit  of  the  parties  interested  in  the  said  lands,  (describing  them  so  far  as  the  said 
company  can  do),  subject  to  the  control  and  disposition  of  the  said  Court ;  which  said 
Court,  on  the  application  of  any  party  making  claim  to  such  money  or  any  part  thereof 
by  petition,  is  hereby  empowered,  in  a  summary  way  of  proceeding  or  otherwise,  to 
order  the  same  to  be  laid  out  and  invested  in  the  public  funds,  and  to  order  distribution 
thereof,  or  payment  of  the  dividends  thereof,  according  to  the  estate,  title,  or  interest 
of  the  party  making  claim  thereunto,  and  to  make  such  other  order  in  the  premises 
as  to  the  said  Court  shall  seem  proper  ;  and  the  cashier  of  the  Bank  of  England  who 
shall  receive  such  money  is  hereliy  required  to  give  to  the  said  company  a  receipt  for 
such  money,  mentioning  and  specifying  therein  for  what  and  for  whose  use  (described 
as  aforesaid)  the  same  is  received. 

Sect.  47.  Upon  payment  or  legal  tender  of  such  sums  of  money  as  shall  have  been 
agreed  upon  between  the  paities,  or  awarded  by  a  jury  in  manner  aforesaid,  for  the 
purchase  of  any  lands,  rents,  or  other  ehaige,  or  as  a  compensation  for  any  loss  or 
injury  as  aforesaid,  to  the  respective  proprietors  of  such  lands,  or  other  persons 
respectively  interested  and  entitled  to  leceive  such  money  or  compensation  respectively, 
within  three  calendar  months  after  the  same  shall  have  been  so  agreed  upon  or  awarded  ; 
or  if  the  parties  so  respectively  interested  and  entitled  as  aforesaid  caiuiot  be  found,  or 
shall  be  absent  from  England,  or  shall  refuse  or  be  unable  from  illness  to  receive  such 
money  as  aforesaid,  or  shall  refuse  or  neglect,  or  be  unable  to  make  a  good  title  to 
such  lands,  (to  the  satisfaction  of  the  said  company),  or  if  any  party  entitled  unto  or 
to  convey  such  lands  shall  not  be  known,  or  shall  die  after  such  agreement  or  award, 
or  shall  be  absent  from  England,  or  shall  refuse  or  neglect,  or  be  unable  from  illness 
or  otherwise  to  convey  the  same,  then  upon  payment  of  such  money  into  the  Bank  of 
England  as  hereinbefore  directed,  to  the  credit  of  the  parties  interested  in  such  lands, 
or  in  case  such  money  shall  have  been  agreed  or  awarded  to  be  paid  for  the  purchase 
of  any  such  lands  or  such  compensation  as  aforesaid,  which  any  corporation,  trustee, 
or  person  under  disability,  is  hereby  capacitated  to  convey,  upon  payment  of  such 
money  into  the  Bank  of  England  as  hereinbefore  directed,  to  an  account  ex  parte 
"The  Bristol  and  Exeter  fiailway  Company,"  then  and  in  every  of  such  cases  it  shall 
be  lawful  for  the  said  company  immediately  to  enter  upon  such  lauds,  and  thereupon 
such  lands,  and  the  fee-simple  and  inheritance  thereof,  together  with  the  yearly  profits 
thereof,  and  all  estate,  use,  trust,  and  interest  of  all  parties  therein,  shall  thencefoi'th 
be  vested  in,  and  become  the  sole  property  of  the  said  company,  to  and  for  the 
purposes  of  this  act ;  and  such  payment,  tender,  and  conveyance,  or  such  deposit  in 
the  Bank  of  England  as  aforesaid,  shall  operate  to  merge  all  outstanding  or  other 
terms  of  year's,  and  to  bar  arrd  destroy  all  dower  and  estate  tail,  and  other  estates  in 
rever'sion  and  remainder,  and  all  rights,  titles,  limitations,  and  trusts  whatsoever  of 
and  in  the  said  lands,  &c. 

Sect.  57.  The  lands  to  be  taken  for  the  line  of  the  said  railway  shall  not  exceed 
twenty-two  yards  in  breadth,  except  in  those  places  where  a  greater  breadth  shall  be 
judged  necessary  for  carriages  to  wait,  load,  or  unload,  and  to  turn  or  pass  each  other, 
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the  inquisition.  It  is  said  that  it  ought  to  state  the  fact  that  the  whole  capital  has 
been  subscribed,  because,  by  s.  242,  that  must  be  done  "  before  any  of  the  powers 
given  by  the  act  in  relation  to  the  compulsory  taking  of  land  for  the  purposes  of  the 
railwav  shall  be  put  in  force."  But  what  is  there  to  make  it  necessary  that  this  fact 
should  appear  on  the  inquisition  .'  The  sherift'is  not  to  adjudicate  upon  the  rights  of 
the  parties  ;  it  is  a  mere  inquest  of  office  to  ascertain  the  value.     [Parke,  13.     The 

or  for  raising  embankments  for  crossing  valleys  or  low  grounds,  or  for  cuttings,  or  for 
erection  and  establishment  of  any  fixed  or  permanent  machinery,  toll-houses,  ware- 
houses, wharfs,  or  other  erections  and  buildings,  except  at  or  near  the  terminations  of 
the  said  railway  and  the  branches  thereof,  in  the  respective  parishes  of  Temple, 
(otherwise  Holy  Cross),  in  the  city  and  county  of  the  city  of  Bristol ;  Bridgwater,  in 
the  county  of  Somerset ;  and  Tiverton  and  St.  Thomas,  in  the  county  of  Devon  ;  and 
e.Kcept  also  on  commons,  downs,  or  waste  grounds,  unless  with  the  previous  consent 
in  writing  of  the  owners  or  occupiers  of  any  lands  which  the  said  company  shall  be 
desirous  of  appropriating  to  the  obtaining  greater  space  for  the  purposes  hereinbefore 
mentioned. 

Sect.  59.  No  deviation  from  the  line  laid  down  on  the  plan  so  authenticated  as 
aforesaid,  between  the  points  marked  V.  &  W.  thereon,  shall  extend  to  a  greater 
distance  than  ten  yards  on  either  side  of  such  line,  nor  between  the  points  marked 
V.  <fe  X.,  and  W.  it  Y..  on  the  said  plan,  more  than  twenty  yards  on  the  western  side 
of  the  said  line,  nor  between  the  points  marked  Y.  &  Z.  on  such  plan  more  than  ten 
yards  on  the  westward  side  of  the  said  line  so  laid  down,  without  the  previous  consent 
in  writing  of  the  owners  and  occupiers  respectively  of  the  lands  adjoining  the  said 
railway  ;  and  that  the  said  company,  in  making  the  said  railway  and  other  works  by 
this  act  authorized,  shall  not  deviate  from  the  line  delineated  on  the  maps  or  plans  so 
deposited  with  the  clerks  of  the  peace  as  hereinbefore  mentioned,  with  or  without  the 
consent  of  the  owners  or  occupiers  of  the  lands  or  any  of  them,  to  a  greater  distance 
than  100  yards;  nor  in  passing  through  any  city  or  town  to  a  greater  distance  than 
ten  yards  from  the  line  so  delineated  upon  the  said  plans ;  nor  shall  any  deviation  to 
be  made  by  the  said  company  extend  into  the  lands  or  property  of  any  person  whose 
name  is  not  mentioned  in  the  said  book  of  reference,  unless  the  name  of  such  person 
shall  have  been  omitted  by  mistake,  and  unless  the  fact  that  such  omission  proceeded 
from  mistake  shall  have  been  certified  in  manner  hereinbefore  provided  for  in  cases 
of  unintentional  errors  in  the  said  book  of  reference  :  provided  always,  that  the  said 
company  shall  have  power  to  deviate  to  the  extent  hereinbefore  mentioned,  and  to 
make  such  deviation  in  the  section  as  may  be  necessary  in  consequence  thereof. 

Sect.  23.5.  No  proceeding  to  be  had  or  taken  in  pursuance  of  this  act  shall  be 
(plashed  or  vacated  for  want  of  form,  or  be  removed  by  certiorari,  &c. 

Sect.  242.  And  whereas  the  probable  expense  of  making  the  said  railway  and  the 
other  works  hereby  authorized  will  amount  to  the  sum  of  £  I, .500,000,  and  the  sum  of 
£750,000  and  upwaids,  or  one-half  thereof,  has  been  already  subscribed  for  by  several 
persons  u!ider  a  contract  liinding  themselves,  their  heirs,  executors,  administrators, 
and  assigns,  for  the  payment  of  the  seveial  sums  by  them  respectively  subscribed  for ; 
be  it  therefore  enacted,  that  the  whole  of  the  said  sum  of  £1,500,000  shall  be  subscribed 
for  in  the  like  manner,  before  any  of  the  powers  given  hy  this  act  in  relation  to  the 
compulsory  taking  of  land  for  the  purposes  of  the  said  railway  shall  be  put  in  force. 

Sect.  243.  Provided,  that  a  certificate  under  the  hand  and  seal  of  any  justice  of 
the  peace  for  eithoi'  of  the  respective  counties  of  Somerset  and  Devon,  or  for  the  city 
and  county  of  the  city  of  Bristol,  or  the  city  and  county  of  the  city  of  Exeter,  that 
the  whole  of  the  said  sum  of  £1,500,000  hath  been  subscribed  as  aforesaid,  (and  which 
ceitificate  such  justice  is  hereby  authorized  and  required  to  grant  on  application  made 
to  him  by  the  said  company,  and  on  production  of  the  subscription  deed  of  or  relating 
to  the  said  company),  shall  for  all  purposes  whatsoever  be  conclusive  evidence  that 
the  whole  of  the  sum  of  £1,500,000  has  l)een  subsci'ibed. 

Sect.  257.  Unless  the  said  company  shall,  within  the  space  of  two  years  to  be 
computed  from  the  passing  of  this  act,  agree  for,  or  cause  to  l)e  valued  and  paid  for 
as  in  this  act  is  mentioned,  the  lands  which  they  are  by  this  act  empowered  to  take 
or  use,  or  otherwise  so  much  thereof  as  shall  be  by  them  deemed  necessary  and  proper 
for  the  purposes  of  making  the  said  railway  or  other  works  hereby  authorized,  then 
and  from  thenceforth  the  powers  which  are  hereby  granted  to  them  for  taking  or 
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question  is,  whether  [334]  it  is  not  enough  to  state  in  the  inquisition  all  that  is  required 
by  the  section  lelating  to  the  inquisition  ;  and  whether,  if  thei'e  have  been  a  non- 
compliance with  the  act  by  the  non-payment  of  the  capital,  that  should  not  have  come 
by  way  of  answer  from  the  plaintif}'.]  It  may  also  be  answered,  that  at  all  events  the 
statement  is  mere  matter  of  form, — merely  a  sort  of  preface  to  shew  that  the  sheriff 
is  acting  within  his  jurisdiction  ;  and  if  so,  the  want  of  it  is  cured  by  s.  235.  The 
eases  furnish  no  authority  for  the  plaintiff  on  this  point.  In  Hrx  v.  Bag^haio  (7  T.  K. 
363),  there  was  an  order  (of  trustees  of  a  tuinpike  road  for  diverting  a  road)  as  well 
as  an  inquisition  ;  and  these  were  quashed,  because,  on  the  proceedings  taken  altogether, 
there  appeared  to  be  no  jurisdiction.  In  Rex  v.  Aluym-  of  Liverpool  (4  Burr.  224:4),  the 
notice  required  before  the  proceeding  by  inquisition,  was  not  in  fact  given.  [Parke,  B. 
There  is  in  that  case  the  opinion  of  Lord  Mansfield,  that  the  notice  ought  to  have 
appeared  upon  the  inquisition:  but  in  fact  there  was  no  notice  there.]  In  Rex  v. 
Trusleea  of  Norwich  v.  H  alUyn  Beads  (.5  Adol.  &  Ell.  563;  I  N.  &  P.  32),  the  Court 
appeared  to  think  the  inquisition  bad,  because  it  did  not  set  out  that  the  parties  had 
been  served  with  notices  to  treat,  although  there  was  no  decision  on  the  point.  Here, 
however,  the  inquisition  does  set  out  that  fact.  The  case  of  Reg.  v.  South  Holland 
Dramage  Committee  (S  Adol.  &  Ell  429)  admits  of  the  same  answer.  There  the  Court 
refused  a  certiorari  to  bring  up  the  inquisition,  on  the  ground  that  the  party  had 
waived  the  notice  lendered  necessary  by  the  act  of  Parliament ;  and  all  that  was  said 
as  to  the  necessity  of  its  appearing  on  the  face  of  the  inquisition  is  therefore  extra- 
judicial. Again,  in  the  case  of  Reg.  v.  Tru.^tees  of  Suansea  Harhmr  (id.  439),  the  point 
was  not  decided,  the  Court  holding  that  such  an  objection  could  not  be  insisted  on  by 
the  trustees,  whose  [335]  duty  it  was  to  give  the  notice :  and  the  judgment  of 
Littledale,  J.,  would  rather  go  to  shew  that  the  statement  was  unnecessary  altogether. 
[Parke,  B.  I  see  the  sherifi'  is  to  give  a  judgment ;  therefore  every  thing  necessary 
to  give  him  jurisdiction  should  appear  on  the  inquisition  and  judgment,  or  some  part 
of  it.]  It  does  so.  It  is  not  a  judgment  to  bind  any  right,  or  give  any  title  ;  it  is 
only  a  judgment  on  the  inquisition,  which  is  merely  as  to  value.  This  is  but  a  step 
in  the  proceedings ;  as  such,  it  is  perfect  on  the  face  of  it,  inasmuch  as  it  shews  that 
the  matters  rendered  necessary  preliminaries  by  the  25th  section,  had  been  done. 

Secondly,  with  regard  to  the  question  as  to  the  deviation,  which  depends  upon  the 
construction  of  the  57th  and  59th  sections  of  the  act.  S.  57  limits  the  breadth  of 
the  lands  to  be  taken  for  the  line  of  the  railway,  except  in  those  places  where  a  greater 
breadth  shall  be  judged  necessary  for  carriages  to  wait,  load  or  unload,  &c.,  &c.,  and 

using  such  lands  shall  cease  and  be  utterly  void,  (save  and  except  with  the  consent  in 
writing  of  the  owners  and  occupiers  thereof  respectively). 

1  Vict.  c.  xxvi.  Sect.  1.  All  the  powers,  authorities,  provisions,  &c.  &c.,  clauses, 
matters,  and  things  contained  in  the  said  recited  act  (6  &  7  Will.  4,  c.  xxxvi.)  (except 
such  parts  thereof  respectively  as  are  by  this  act  repealed,  altered,  or  otherwise  pro- 
vided for)  shall  extend  and  be  construed  to  extend  to  this  act,  and  to  the  several 
works  and  things  hereby  authorized  or  required  to  be  made  and  done,  and  shall  operate 
and  be  in  force  in  respect  to  the  purposes  and  objects  of  this  act,  and  of  the  said 
recited  act  as  altered  and  amended  by  this  act,  as  fully  and  effectually  to  all  intents 
and  purposes  whatsoever,  as  if  the  same  powers,  authorities,  provisions  &c.,  were 
repeated  and  re-enacted  in  this  act. 

Sect.  2.  [Recites  and  repeals  so  much  of  the  47th  section  of  the  6  &  7  Will.  4, 
as  is  above  set  foith.] 

Sect.  12.  The  time  by  the  said  recited  act  limited  for  the  taking  or  using  of  lands 
for  the  purpose  of  the  said  undertaking  thereby  authorized,  shall  be  and  the  same  is 
hereby  levived,  and  extended  and  enlarged  for  the  further  term  of  three  years,  to  be 
computed  from  the  expiration  of  the  time  in  such  act  mentioned. 

Sect.  14.  Upon  payment  or  legal  tender  of  such  sums  of  money  as  shall  have  been 
agreed  upon  between  the  parties,  or  awarded  by  a  jury  in  maimer  in  the  said  recited 
act  mentioned,  for  the  purchase  of  any  lands,  &C.  &c.,  or  if  any  party  entitled  unto 
or  to  convey  such  lands  shall  not  be  known,  &c.,  or  shall  refuse,  neglect,  or  be  unable 
from  any  cause  to  convey  the  same,  then  upon  payment  of  such  money  into  the  Bank 
of  England  as  in  the  said  recited  act  directed,  &c.,  it  shall  bo  lawful  for  the  said 
Company  immediately  to  enter  upon  such  lands,  &c.  &c.  [proceeding  to  re-enact 
s.  47  of  the  former  act,  with  an  additional  proviso]. 
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except  with  consent  of  the  owners,  to  twenty-two  yards.  Then  s.  59  enacts,  that 
"  no  deviation  from  the  line  laid  down  in  the  plan  "  to  be  deposited  with  the  clerk  of 
the  peace,  shall  extend,  within  certain  points  mentioned,  to  a  greater  distance  than 
ten  yards  "  on  either  side  of  such  line  :  "  and  that  the  Company,  in  making  the  railway 
and  other  works  authorized  by  the  act,  shall  not  deviate  from  the  line  delineated  on 
the  plan,  with  or  without  consent,  to  a  greater  distance  than  100  yards.  The  eftect 
of  that  clause  is  merely  to  substitute  the  deviated  line  for  the  original  line,  with  the 
same  powers,  with  respect  to  the  making  of  cuttings,  embankments,  &c.,  as  belonged, 
by  s.  8,  to  the  original  line.  The  admeasurement  of  the  100  yards  is  to  be  from  "  the 
line  delineated  on  the  plan,"  i.e.  the  line  of  passage  of  the  railway  itself :  there  is 
nothing  on  the  plan  to  shew  the  cuttings  or  embankments.  Measuring  from  that 
point,  the  substituted  line  is  within  the  100  yards.  The  Company  have  power  to 
make  such  deviation  in  the  section  as  may  be  necessary  in  consequence  [336]  of  the 
deviation  of  the  line  :  it  is  clear,  therefore,  that  it  is  not  to  be  a  mere  surface  measure- 
ment.    There  is  no  deviation — no  change  de  via — by  merely  extending  the  cuttings. 

Thirdly,  the  objection  that  some  other  land  has  been  taken  for  the  deviation 
which  is  not  within  the  act,  cannot  avail  the  plaintiff.  [Parke,  B.  The  answer  is, 
that  you  have  agreed  with  the  owner,  ^^^hat  have  the  rest  of  the  world  to  do  with 
it  ?  You  cannot  take  compulsorily  land  not  mentioned  in  the  plan  ;  but  that  does 
not  prevent  you  from  taking  by  agreement  lands  not  mentioned,  if  the  deviation  be 
within  the  100  yards.] 

Fourthl}',  it  is  objected  that  the  powers  of  the  6  &  7  Will.  4  had  ceased,  and 
were  not  properly  revived  at  the  time  when  this  land  was  taken.  The  first  section  of 
the  1  Vict.  c.  xxvi.,  incorporates  into  it  all  the  powers,  authorities,  clauses,  &c.,  of  the 
former  act,  as  fully  as  if  they  were  repeated  and  re-enacted  therein.  Then  s.  14 
enacts,  that  on  payment  or  tender  of  such  sums  of  money  as  shall  have  been  agreed 
upon,  or  awarded  by  a  jury,  for  the  purchase  of  lands,  or,  if  (inter  alia)  the  parties 
shall  refuse,  neglect,  or  be  unable  to  convey  the  same,  then  upon  payment  of  such 
money  into  the  Bank  of  England,  as  in  the  recited  act  directed,  it  shall  be  lawful  for 
the  Company  to  enter  upon  the  lands.  Here,  at  the  time  when  the  first  act  expired, 
nothing  remained  to  be  done  but  the  payment  of  the  money  into  the  Bank,  which 
was  done,  aft«r  the  passing  of  the  second  act,  in  the  maimer  directed  by  the  first  act, 
and  was  therefore  well  done  under  the  provisions  of  s.  14. 

Erie,  Crowder,  and  Fitzherbert,  contra.  First,  as  to  the  question  of  deviation, 
which  is  one  of  very  great  importance.  Hitherto  all  persons  have  supposed  that  they 
would  have  notice  before  their  lands  were  taken  for  the  purposes  of  the  railway,  but 
by  the  construction  the  Court  [337]  is  called  upon  by  the  other  side  to  adopt,  it  may 
happen  that  although  the  deviation  of  the  actual  line  of  the  railway  is  but  ninety-nine 
yards,  the  lands  of  a  person  1 00  yards  further  otl'  may  be  taken  for  a  cutting.  [Parke,  B. 
If  they  be  mentioned  in  the  plan  and  books  of  reference  ;  there  is  no  compulsory 
power  except  over  them.]  The  plaintitiT  contends  that  the  deviation  in  s.  .59  means 
a  deviation  in  taking  lands  as  well  as  in  making  the  line  of  railway.  The  "lands  to 
be  taken  for  the  line"  of  the  railway,  in  s.  .57,  clearly  mean  the  lands  to  be  taken  for 
cuttings,  (tc,  as  well  as  for  the  railroad  itself.  It  is  to  be  of  the  breadth  of  twenty- 
two  yards  only  when  on  a  perfect  plane,  but  a  greater  breadth  is  allowed  in  the  case 
of  embankments,  cuttings,  &c.  &c.  The  line,  therefore,  here  means  the  twenty-two 
yards  or  greater  necessary  breadth.  Then  s.  .59  provides,  that  no  deviation  from  the 
line  laid  down  on  the  plan,  between  cert<ain  points,  shall  extend  to  a  greater  distance 
than  ten  yards  on  either  side  of  such  line.  There,  again,  the  line  means  the  twenty- 
two  yards,  from  the  side  of  which  the  measurement  is  to  be.  It  then  goes  on  to 
enact,  that  the  Company,  in  making  the  railway  and  other  works  authorized  by  the 
act,  shall  not  deviate  from  the  line  delineated  on  the  plan  above  100  yards  ;  nor  shall 
any  deviation  "extend  into  the  lands"  of  any  person  not  mentioned  in  the  book  of 
reference,  unless  omitted  liy  niistjxke.  Here  the  language  coiiusponds  with  the 
expression  in  s.  .57,  as  to  the  "  lanils  to  be  taken  foi'  the  line,"  and  shews  that  the 
deviation  means  the  whole  extent  to  which  the  lands  are  to  be  taken.  The  oliject  of 
all  these  clauses  is  to  protect  the  landowners,  and  they  ought  to  be  so  construed  as 
to  effectuate  that  object.  Suppose  a  party  has  a  field  within  the  100  yards,  and 
therefore  his  name  and  that  of  the  field  is  mentioned  in  the  book  of  reference,  but 
he  has  also  other  land  several  fields  off,  can  the  Company  take  that  for  cuttings  ?  Such 
is  the  consequence  of  the  construction  contended  for  on  the  other  [338]  side.     It  is 
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submitted,  however,  that  the  proper  construction  is,  in  measuring  the  100  yards,  to 
place  the  deviated  as  well  as  the  parliamentary  line  on  perfectly  level  ground,  and  to 
exclude  from  consideration  all  discretionary  additions.  The  inconvenience  of  the 
contrary  construction  will  be  more  apparent  in  the  case  of  a  town,  where  only  ten 
yards'  deviation  is  allowed,  but  forty  or  fifty  might  he  i-equired  for  cuttings. 

Secondly,  it  is  admitted  that  the  inquisition  must  shew  jurisdiction  ;  but  it  is  said 
that  the  juiisdiction  is  to  be  assumed  as  to  matters  required  by  other  sections  of  the 
statute,  until  it  be  negatived.  [Parke,  B.  There  are  cases  to  shew  that  an  excuse 
mentioned  in  a  proviso  need  not  be  noticed  in  a  conviction.  Here  s.  242  is  in  the 
nature  of  a  proviso,  cutting  down  all  the  compulsory  powers  previously  given.]  It 
is  not  in  the  form  of  a  proviso ;  it  is  rather  a  preliminary  to  all  the  compulsory 
clauses. 

Thirdly,  as  to  the  operation  of  the  two  acts  of  Parliament  taken  together.  There 
was  a  chasm  between  the  acts,  from  the  19th  of  May  to  the  11th  of  June,  during 
which  period  all  the  compulsory  powers  were  gone.  The  inquisition  was  held  while 
the  first  act  was  in  force  :  but  something  yet  I'cmained  to  be  done  before  the  defendants 
could  acquire  title ;  viz.  the  payment  into  the  Bank  of  England  under  s.  47,  which  is 
to  be  upon  a  refusal  or  neglect  to  convey.  The  first  act  expired  before  the  application 
was  made  for  that  purpose  :  the  question  is,  did  the  subsequent  act  revive  it  for  this 
purpose?  S.  1  merely  incorporates  the  clauses  of  the  former  act,  as  if  re-enacted  from 
that  time  ;  s.  2  repeals  that  part  of  s.  47,  which  gave  the  title  on  payment  of  the 
money,  and  s.  14  re-enacts  it  with  an  additional  proviso;  but  it  cannot  be  said  to 
revive  it  as  to  past  transactions.  The  payment  into  the  Bank  is  to  be  made  "  in  the 
manner  in  the  recited  act  mentioned,"  but  not  under  the  old  act.  Then  s.  12  revives 
and  extends  the  time  for  taking  or  using  lands,  for  the  further  [339]  term  of  three 
years  from  the  expii'ation  of  the  time  mentioned  in  the  6  &  7  Will.  4 ;  but  it  has  no 
words  giving  a  continuing  validity  to  proceedings  had  under  the  former  act.  [Parke,  B. 
Sect.  14  may  be  read  so  as  to  embrace  all  valuations  under  former  inquisitions  :  the 
words  "shall  have  been  agreed  upon  or  awarded,"  were  probably  introduced  for  that 
very  purpose.  Why  should  the  Company  go  through  the  expensive  form  of  a  new 
inquisition  ?]  The  effect  of  the  repeal  of  an  act  of  Parliament  is  completely  to  obliterate 
it,  as  if  it  had  never  passed,  except  as  to  transactions  completely  carried  into  effect ; 
Key  V.  Goodwin  (6  Bing.  576),  Siirtees  v.  Ellison  (9  B.  &  C.  7.50;  2  Man.  &  R.  586). 
Then,  are  those  words  in  the  14th  section  sufficient  to  revive  that  which  has  become 
wholl}'  nugatory  and  void  ?  Moreover,  the  subsequent  words  are,  "if  any  party  shall 
refuse,  neglect,"  &c.,  not  "shall  have  refused  or  neglected."  Here  the  order  which 
was  the  foundation  of  the  payment  was  not  obtained  until  the  12th  of  June,  there  was 
therefore  no  neglect  or  refusal  under  the  new  act. 

The  last  point,  as  to  the  efl'ect  of  passing  through  Kniveton's  land,  is  included 
within  the  first,  if  the  construction  of  the  act  contended  for  by  the  plaintiff'  be  the 
correct  one. 

Parke,  B.  It  seems  to  me  that  this  rule  ought  to  be  discharged.  The  first 
question  which  has  been  made  in  this  case  is,  whether  the  inquisition  was  sufficient. 

Now  it  must  be  admitted,  according  to  the  authorities  on  this  subject,  that  inas- 
much as  there  is  to  be  an  extraordinarv  jurisdiction  exercised  by  the  sheriff,  in  giving 
judgment  as  to  the  amount  of  compensation,  every  thing  that  was  made  prelirainaiy 
by  the  act  of  Parliament  ought  to  be  set  out  on  the  face  of  the  inquisition.  The 
question  is,  whether  all  that  the  act  makes  necessary  is  set  out  on  the  [340]  face  of 
the  inquisition,  at  the  foot  of  which  is  the  sheriff's  judgment.  It  seems  to  me  that  it 
is.  All  that  the  act  requires  in  the  first  instance,  is  to  be  found  in  the  25th  section  ; 
and  it  appears  to  me  that  every  thing  which  that  section  makes  necessary  has  been 
duly  set  out  on  the  face  of  the  inquisition.  The  only  question  is,  whether  what  is 
made  necessary  by  the  242nd  section  ought  to  have  been  set  out :  and  it  seems  to  me 
that  that  section,  although  it  is  not  in  the  terms  of  a  proviso,  is  in  substance  a 
defeasance  of  all  the  powers  given  l)y  the  act  of  Parliament  to  enable  the  Company  to 
take  compulsory  possession  of  lands,  and  that  this,  so  coming  by  way  of  defeasance, 
would  be  an  answer,  and  ought  to  come  from  the  other  side,  and  need  not  be  set  out 
on  the  face  of  the  inquisition  and  judgment.  It  is  perfectly  well  settled,  that  every 
thing  that  comes  in  reality  by  way  of  proviso  and  defeasance,  need  not  be  inserted  in 
a  conviction,  but  must  come  by  waj'  of  defence.  In  this  case  we  think  it  was  incum- 
bent on  Mr.   Payne,  in  order  to  do  away  with  the  eflect  of  the  inquisition,  and  to 
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prevent  the  Company  from  acting  on  it,  to  have  shewn  on  his  part  that  the  £1,500,000 
had  not  been  subscribed. 

The  next  and  important  question  in  this  case  is,  whether  the  Compan_y  were 
authorized  to  make  a  deviation  in  the  direction  in  which  the  deviation  in  question 
was  made.  It  appears  on  the  evidence  on  the  cause,  that  the  new  raih-oad  was  within 
100  yards  of  what  would  have  been  the  centre  of  the  rails  of  the  old  parliamentary 
railroad,  but  that  the  cuttings  went  considerably  beyond  the  100  yards.  The  question 
is,  whether  the  Company  were  authorized  to  make  these  cuttings  beyond  the  100 
yards  ;  and  it  appears  to  me  clearly  that  they  were. 

In  order  to  decide  that  question,  we  must  refer  to  the  different  sections  in  the  act 
of  Parliament  which  give  the  Company  the  power  of  making  the  railroad,  and  the 
power  of  deviating.  [His  Lordship  read  the  5th  section  of  the  6  &  7  Will.  4,  c.  xxxvi.] 
If  the  Act  of  Parliament  had  [341]  stood  there,  and  there  had  been  no  permission 
given  to  make  any  deviation,  and  there  had  been  no  restriction  as  to  the  width  of  the 
railway,  the  Company  would  have  been  bound  to  make  the  railroad  precisely  in  the 
mode  pointed  out  in  the  parliamentary  plan,  of  a  convenient  and  reasonable  width. 
Bui  the  57th  section  then  lestricts  the  width  which  they  are  not  to  exceed,  but  they 
may  have  any  width  they  please  within  those  limits.  [His  Lordship  read  s.  57.]  That 
would  have  empowered  the  Company  to  make  a  railioad  twenty-two  yards  in  width, 
if  they  pleased  ;  and,  in  applying  the  parliamentary  line  to  the  road,  they  must  have 
taken  it  along  the  centre  of  the  twenty-two  yards,  and  having  fixed  the  line  in  which 
it  was  to  go,  they  might  have  a  railroad  of  the  width  of  twentj'-two  yards  on  the  plane, 
and  then  would  be  authorized  to  make,  beyond  that  space,  embankments  and  cuttings 
reasonable  and  necessary  according  to  the  nature  of  the  soil,  and  toll-houses,  warehouses, 
wharfs,  and  places  for  the  carriages  to  stand  or  turn. 

Now  comes  the  59th  section,  on  which  this  question  turns.  [His  Lordship  read 
that  section.]  It  appears  to  me  that  the  true  construction  of  that  clause  is,  that  the 
Company  may  make  a  railroad  in  a  new  line,  which  new  line  shall  be  on  a  line  to  be 
laid  down,  not  exceeding  100  yards  from  the  old  line.  I  feel  no  doubt  or  difficulty 
about  it ;  and  any  other  construction  would  lead  to  very  great  inconvenience.  It  is 
the  same  as  if  they  were  authorized  to  alter  the  parliamentary  plan  in  that  way,  and 
to  make  a  new  road  in  the  altered  direction.  The  proper  mode  of  comparing  the  old 
line  and  the  new  line,  would  be  this  :  supposing  j'ou  laid  down  on  the  surface  of  the 
ground  a  thin  piece  of  string  or  tape,  the  thinner  the  better,  exactl}'  in  the  line  originally 
authorized  by  the  act  of  Parliament,  (which  would  be,  I  take  it,  in  the  centre  of  the 
twenty-two  yards),  you  may  then  lay  down  a  new  tape,  at  a  distance  not  exceeding 
100  yards  [342]  from  the  old  tape,  and  may  make  the  substituted  railroad  in  that 
direction  :  that  being  so,  you  have  all  the  powers  in  respect  to  the  new  line  as  you  had 
with  respect  to  the  old  line ;  you  may  make  all  the  cuttings  or  embankments  reason- 
able and  proper,  and  all  the  erections  and  buildings  necessary  for  this  new  line,  just 
as  if  the  new  line  had  been  inserted  in  the  parliamentary  plan,  at  a  distance  of  100 
yards  from  the  former.  It  follows  from  this,  that  the  measurement  is  to  be  a  horizontal 
measurement  from  the  one  to  the  other,  that  is,  it  is  to  be  according  to  the  base. 

It  is  said,  however,  that  this  is  a  great  hardship  on  the  proprietors  of  lands,  for 
they  have  no  notice  of  the  intention  of  the  legislature  to  give  such  powers  to  the 
Company.  But  the  proprietors  of  lands  are  bound  to  construe  the  act  according  to 
its  true  meaning ;  if  then  this  be  the  true  construction  of  the  act,  they  are  required 
to  take  notice  of  that  true  construction.  It  is  said,  this  would  be  a  great  hardship  on 
persons  whose  names  are  not  inserted  in  the  book  of  reference,  and  would  enable  the 
Company  to  make  slopes,  and  erect  their  work-s,  out  of  the  proper  places  entered  in 
the  bodk.  But  it  appears  to  me  that  that  by  no  means  follows  from  the  position  we 
have  laid  down,  but  that  it  would  be  inciimpetent  to  the  Company,  in  making  their 
new  line,  to  trespass  at  all  on  the  lands  of  persons,  without  their  consent,  whose  names 
were  not  contained  in  the  books  of  reference  ;  because  they  are  to  exercise,  with  respect 
to  the  new  line,  all  the  powers  they  had  as  to  the  old  line  ;  that  is, they  may  make,  with 
respect  to  the  new  line,  all  proper  works  and  conveniences  "in,  under,  and  over  the 
lands  delineated  in  the  plan,  and  described  in  the  books  of  reference."  Therefore, 
they  cannot  make,  without  the  consent  of  the  owners,  any  works  except  upon  lands 
which  are  specified  in  the  books  of  reference,  and  delineated  on  the  plan.  It  seems  to 
me,  therefore,  that  if  any  other  construction  than  this  were  to  [343]  be  put  upon  the 
act  of  Parliament,  it  would  be  productive  of  great  uncertainty  and  inconvenience ; 
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because  it  is  impossible  to  tell,  before  they  have  cut  the  railroad,  and  have  got  it  at 
the  proper  level,  what  will  be  the  degree  of  slope  that  will  be  required  for  it ;  that 
must  depend  entirely  on  the  nature  of  the  strata  through  which  the  railroad  is  made  : 
and  if  the  powers  of  the  Company  were  to  depend  on  what  might  turn  out  to  be  the 
length  of  the  slope  required,  it  would  be  impossible  to  work  with  a  certainty  of  being 
within  the  powers  given  by  the  act  of  Parliament.  It  appears  to  me,  therefore,  that 
the  principal  objection  in  this  case  is  disposed  of. 

Then  theie  is  another  objection,  that  the  railroad  was  made  over  the  lands  of  a 
Mr.  Kniveton,  whose  name  is  not  mentioned  in  the  books  of  reference,  nor  in  the 
plan,  with  reference  to  this  particular  property.  It  seems  to  me  that  that  is  no 
objection.  The  59th  section  provides,  that  the  deviation  shall  not  be  made  through 
any  land  not  mentioned  in  the  books  of  reference ;  and  if  this  deviation,  that  is,  the 
new  line  which  the  Company  are  authorized  to  make,  have  trespassed  on  Mr.  Kniveton's 
lands,  it  wouhi  be  unauthorized  by  the  act  of  Parliament,  and  that,  probably,  whether 
with  or  without  the  consent  of  Mr.  Kniveton  ;  because,  for  the  benefit  of  all  persons, 
land-owners  and  all  others  interested  in  the  railroad,  it  is  provided  that  it  sliall  not 
deviate  beyond  the  100  yards,  with  or  without  the  consent  of  any  one.  But  the  line 
of  deviation  in  the  new  railroad  does  not  go  upon  his  land,  though  some  of  the 
slopes  necessary  to  make  that  line  extend  into  it.  With  respect  to  that,  Mr.  Kniveton 
alone  has  to  complain  ;  and  if  he  give  his  consent,  it  is  no  objection  on  the  part  of  any 
other  person  interested  in  the  railroad. 

That  disposes  of  all  the  objections  in  the  case,  except  the  last.  Now  the  last 
objection  is,  that  the  inquisition  was  taken  under  the  old  act  of  Parliament,  which 
expired,  [344]  in  consequence  of  the  operation  of  the  2.57th  section,  on  the  19th  of 
May,  1838. 

In  this  case,  the  inquisition  was  held  within  the  two  years,  but  the  payment  into 
the  Bank  of  England  did  not  lake  place  until  after  the  expiration  of  that  period. 
At  that  time  there  is  no  doubt  that,  under  the  act  of  the  6  i^  7  Will.  4,  the  Company  had 
no  power  to  enter  upon  the  lands  in  question.  The  question  then  is,  to  what  extent 
are  the  powers  of  that  act  revived  by  the  statute  of  1  Vict.  c.  xxvi.  ?  The  first  clause, 
which  incorporates  the  provisions  of  the  old  act  with  respect  to  the  works  to  be  done 
under  the  new  act,  does  not  appear  to  me  to  bear  upon  this  question  :  but  I  think, 
on  the  proper  construction  of  the  1 4th  section,  power  is  given  to  the  Company  to 
act  upon  the  findings  of  the  jury,  on  inquisitions  taken  under  the  former  act.  It 
appears  to  me  to  have  been  the  intention  of  the  legislature  to  give  effect  to  all  the 
inquisitions  that  had  been  taken  under  the  old  act.  [His  Lordship  read  s.  14.]  Now 
it  seems  to  me  that  that  clause  enables  the  Company  to  proceed  on  an  old  inquisition, 
acting,  as  to  all  future  steps,  in  the  manner  directed  by  the  14th  section  ;  and  they 
could  not  have  paid  the  money  into  the  Bank  of  England,  unless  there  had  been 
a  refusal  or  neglect  to  make  out  a  title,  according  to  the  provisions  of  the  former  act, 
and  according  to  the  provisions  of  this  1 4th  section.  It  becomes,  therefore,  a  short 
question  of  fact,  whether  there  was  in  this  case,  on  the  part  of  Mr.  Payne,  any  neglect 
to  make  out  a  good  title  to  such  lands  to  the  satisfaction  of  the  Company.  Now  the 
facts  are,  that  this  act  of  Parliament  came  into  operation  on  the  11th  of  June,  and 
that  upon  the  12th  of  June,  an  application  was  made  to  the  Court  of  Exchequer  for 
an  order  to  pay  in  the  money  ;  and  on  the  21st  of  June,  the  money  was  paid  in.  Now 
the  question  is,  whether  ther-e  was  in  this  case  reasonable  evidence  to  go  to  the  jury ; 
if  there  was,  all  the  points  in  the  case  lieing  referred  to  us,  we  are  to  decide  as  [345] 
if  we  were  in  the  place  of  the  jury.  The  Company  had  to  shew  that  there  was  neglect 
between  the  11th  of  June  and  the  21st,  and  not  between  the  11th  and  12th,  when  the 
order  was  obtained  hv  the  Company  provisionally,  in  order  ther-eafter  to  pay  the 
money ;  if  they  pay  the  money  within  two  months  after  the  neglect  or  refusal— 
if  there  has  been  a  sufficient  neglect  or  refusal  to  make  out  a  title — they  are 
entitled  to  proceed  uirder  this  act  of  Parliament.  The  question  therefore  is,  not 
whether  there  was  a  sufficient  time  between  the  11th  and  12th  of  June,  when  the 
order  was  obtained,  Init  between  the  11th  and  the  21st  of  Juire,  when  the  money  was 
paid  into  Court,  to  see  if  Mr.  Payne  had  been  guilty  of  neglect  in  not  making  out 
his  title.  Can  ther'e  be  the  least  doubt  of  that!  It  is  clear  Mr.  Payne  meant  to 
keep  the  Company  at  arm's  length,  and  do  nothing.  The  neglect  to  make  out  a  title 
for  ten  days,  after  he  knew  what  had  taken  place,  was  amply  sufficient  to  justify 
the  Company  in  paying  the  money  into  Court.     It  seems  to  me,  therefore,  that  on 
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this  last  objection  also,  the  defendants  are  entitled  to  succeed,  and  consequently  that 
the  rule  ought  to  be  dischai'ged. 

Alderson,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  defendants 
are  entitled,  on  all  the  points  in  the  case,  to  retain  their  verdict. 

With  respect  to  the  deviation,  which  seems  to  be  the  principal  point  on  which  the 
opinion  of  the  Court  was  sought  to  be  obtained,  as  a  guide  for  the  construction  of 
acts  of  Parliament  of  this  kind  in  future,  it  appears  to  me,  I  own,  to  be  a  very 
simple  question.  In  the  parliamentary  plan  a  line  is  laid  down,  and  a  certain 
deviation  from  that  line  is  permitted  to  take  place.  The  parliamentary  plan  is  to 
be  the  guide  for  persons  taking  it  in  their  hands,  to  know  in  what  diiectiou  the  rail- 
road is  to  go  across  the  face  of  the  country.  What  is  "  the  line  "  laid  down  in  the 
parliamentary  plan  ?  What  [346]  line  across  the  face  of  the  country  does  it  represent  ? 
It  appears  to  me  that  it  represents  the  medium  filura  via;  of  the  railway  which  is  to 
be  thereafter  made  ;  and  the  deviation  which  is  to  be  allowed  is  to  be  a  deviation 
between  the  medium  filum  via;  of  the  railway,  as  described  by  the  parliamentary 
plan,  and  the  medium  tilum  via;  of  the  railwaj^  which  is  ultimately  to  be  laid  down  ; 
and  if  between  these  two  coi'responding  points  an  interval  of  not  more  than  100 
yai'ds  exists,  measured  in  a  horizontal  level,  the  deviation  does  not  exceed  that  which 
is  allowed  by  the  act  of  Parliament  to  be  made.  That  appears  to  me  to  be  a  correct 
definition  of  the  deviation  allowed  by  the  59th  section  of  the  act;  and  if  that  be  so, 
according  to  the  evidence  in  this  case,  the  distance  between  the  two  lines  does  not 
exceed  the  limit  which  the  act  of  Parliament  has  provided. 

But  it  is  suggested  to  us  that  the  word  "  deviation  "  cannot  have  this  sense,  and 
cannot  mean  the  interval  between  the  two  media  fila  via;,  by  reason  of  the  words  in  the 
same  clause,  which  provide  that  "  the  deviation  shall  not  extend  into  "  lands  not 
mentioned  in  the  books  of  reference.  I  perfectly  agree  that  the  deviation  cannot 
extend  into  lands  not  mentioned  in  the  books  of  reference ;  and  inasmuch  as  this  is  a 
parliamentary  bargain  between  the  public  (including  the  railway  proprietors)  on  the 
one  side,  and  individuals  on  the  other.  I  agree  that  it  must  be  faithfully  and  correctly 
performed,  and  there  can  be  no  deviation  at  all  into  lands  not  mentioned  or  defined 
by  the  act  of  Parliament ;  for,  although  the  parties  themselves  might  permit  the 
Company  to  go  over  some  of  their  lands,  yet  other  people  have  an  interest  not  to  allow 
it.  But  this  provision,  as  it  appears  to  me,  does  not  extend  to  more  than  the  line  of 
railway — it  does  not  extend  to  slopes  and  embankments.  The  railway  itself  can  go 
only  to  a  certain  distance  from  the  original  line,  and  when  it  does  not  exceed  that 
distance,  it  can  be  of  no  importance  to  the  parties  through  whose  lands  it  [347]  passes, 
whether  the  lands  of  other  people  be  taken  for  slopes  or  embankments,  provided  they 
be  taken  with  their  consent ;  they  cannot  be  taken  without.  It  therefore  appears  to 
me,  if  the  line  of  deviation  does  not  go  into  lands  not  contained  in  the  books  of 
reference,  it  is  competent  for  the  Company  to  proceed  with  their  slopes  and  embank- 
ments in  other  lands,  provided  they  have  the  consetit  of  the  parties  to  whom  those 
lands  belong,  and  not  without. 

I  am  of  opinion,  therefore,  that  this  first  objection  fails  :  with  respect  to  the  others, 
I  shall  not  .say  much  about  them,  as  they  appear  to  have  been  already  fully  gone  into 
by  my  Hrother  Parke.  The  last  objection,  as  to  the  operation  of  the  two  acts  of 
Parliament,  cannot  prevail.  There  can  be  no  doubt  that  the  provisions  of  the  14th 
section  were  framed  for  the  express  purpose  of  having  reference  to  antecedent  inquisi- 
tions, which  had  been  taken  under  the  former  act.  Then  all  the  rest  is  a  question  foi- 
the  jury  ;  and  when  we  look  at  all  the  circumstances  of  this  case,  can  vi'e  doubt  that 
the  jury,  properly  directed,  would  have  found  that  this  party  had  refused  or  was  unable 
to  complete  his  title  to  the  satisfaction  of  the  Company  ?  in  which  case  the  Company 
have  a  right  to  pay  the  money  into  the  Bank,  and  give  themselves  a  good  title. 

GUKNEY,  B.  I  entirely  concur  with  my  learned  Biothers  in  every  respect  as  to 
which  they  have  given  judgment,  and  I  shoukl  only  be  repeating  Iti  worse  language 
that  which  they  have  said,  were  I  to  .say  more. 

Uoi.FE,  B.  I  did  not  hear  the  first  part  of  the  argument ;  what  I  did  hear  induces 
me  to  come  to  the  same  opinion  as  the  rest  of  the  Court. 

Kule  discharged. 
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[348]     In  the  Exchequer  Chamber. 

(In  Error  from  the  Court  of  Exchequer.) 

PiCKARD  t!.  The  Attorney-General.  Exch.  Chamber.  18-10. — A  testator  devi.secl 
real  estate  to  W.  T.  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with 
remainder  to  T.  P.  for  life,  remainder  to  his  first  and  other  sons  in  tail,  I'emainder 
to  G.  P.  for  life,  with  remainders  over ;  and  gave  a  power  to  the  several  persons 
who,  by  virtue  of  the  limitations  in  the  will,  should  be  in  actual  possession  of  the 
estates,  by  deed  or  will  to  appoint  to  any  woman  or  women  they  should  marry, 
by  way  of  jointure,  rent  charges  not  exceeding  £750  per  annum  for  life,  to  be 
issuing  out  of  and  chargeable  upon  the  devised  estates,  clear  of  all  taxes  and 
deductions  whatsoever.  VV.  T.  died  without  issue,  and  T.  P.  entered  into  possession 
of  the  estates,  and  by  his  will  charged  them  with  £7.50  per  annum  by  way  of 
jointure  to  his  wife,  under  the  power,  and  died  without  issue  male,  whereupon 
G.  P.  entered  into  possession  : — Held,  on  error  brought  on  the  judgment  of  the 
Court  of  Exchequer,  that  G.  P.  was  chargeable  with  legacy  duty  after  the  rate  of 
£10  per  cent,  on  the  value  of  the  rent-charge  of  £750  per  annum,  affirming  the 
judgment  of  the  Court  below. 

(S.  C.  9  L.  J.  Ex.  329.  Applied,  AHomey-General  v.  Lord  Henniker,  1852,  7  Ex.  341  : 
affirmed,  8  Ex.  257.  Followed,  Sweeting  v.  Sweeting,  1853,  1  Drew.  331  ;  22  L.  J. 
Ch.  441.    Referred  to,  Aflm-ney-Generalv.  Marquis  nf'Hertfwd,  1845,  14  M.  &  W.  294.] 

A  writ  of  error  having  been  brought  on  the  judgment  of  the  Court  of  Exchequer 
in  this  case  (3  M.  &  W.  552),  it  was  now  argued  by 

Erie,  for  the  plaintiff  in  error  ;  and  by  Waddington,  for  the  defendant  in  error : 
but  the  arguments  being  substantially  the  same  as  those  which  were  urged  in  the  Court 
below,  it  has  been  thought  unnece.ssaiy  to  detail  them  at  length. 

The  judgment  of  the  Court  was  delivered  by 

Lord  Denman,  C.  J.  We  are  all  agreed  in  this  case  that  the  judgment  given  in 
the  Couit  below  is  correct,  and  must  be  affirmed.  The  case  states  the  bequest  by  the 
will  of  Mr.  Trenchaid  to  the  Kev.  George  Piekard,  of  an  estate  for  life,  with  a  proviso 
that  it  should  be  lawful  for  the  several  persons  who  for  the  time  being  should,  by 
virtue  of  any  of  the  limitations  thereinbefore  contained,  be  in  the  actual  possession, 
or  entitled  to  the  rents,  issues,  and  profits,  during  life,  by  deed  or  will,  to  grant  an 
annual  sum  [349]  or  annuity  to  his  wife,  not  exceeding  in  the  whole  the  sums  therein- 
after mentioned.  Then  it  appears  that  Thomas  Piekard  became  possessed  as  ten;int 
for  life  ;  and  that  by  his  will,  he  made  a  charge  in  favour  of  the  lady  therein  mentioned 
by  way  of  annuity  ;  that  annuity  has  Ijeen  estimated  at  a  sum,  upon  which  the  Crown 
is  entitled  to  the  highest  duty,  if  the  legacy  is  liable  to  charge.  Now  it  appears  to 
me,  in  the  first  place,  that  the  mere  statement  of  that  state  of  things  is  enough  to  shew 
that  this  is  a  legacy  left  by  the  will  of  John  Trenchard.  By  that  will,  he  creates  the 
power  of  granting  an  annuity  ;  that  annuity  is  afterwards  granted,  whether  by  will 
or  deed  is  immaterial,  and  it  is  the  operation  of  the  will  creating  the  annuity  that  is 
to  be  considered.  The  4th  section  of  the  statute  45  Geo.  3,  provides,  in  clear  terms, 
"  that  every  gift  b}'  any  will  or  testamentary  instrument  of  any  person  dying  after  the 
passing  of  this  act,  which,  by  virtue  of  anj'  such  will  or  testamentary  instrument,  shall 
have  eHect  or  be  satisfied  out  of  the  personal  estate  of  such  person  so  dying,  or  out  of 
any  personal  estate  which  such  person  shall  have  power  to  dispose  of  as  he  or  she  shall 
think  fit,  or  which  shall  have  been  charged  upon  or  made  payable  out  of  any  real 
estate,  or  be  directed  to  be  satisfied  out  of  any  monies  to  arise  by  the  sale  of  any  real 
estate  of  the  person  so  dying,  or  which  such  person  may  have  the  power  to  dispose  of, 
whether  the  .same  shall  be  given  by  way  of  annuity  or  in  any  other  form,  shall  be 
deemed  and  taken  to  be  a  legacy  within  the  true  intent  and  meaning  of  this  act," — 
referring,  at  that  moment,  to  the  will  that  should  execute  the  power,  and  not  the  will 
that  created  it ;  but  that  is  only  the  mode  of  stating  what  constitutes  a  legacy,  and  in 
this  case  it  is  clearly  a  legacy  under  the  one  will  or  the  other.  It  is  a  legacy  under 
the  later  will  in  fact,  but  in  operation  of  law  it  is  a  legacy  under  the  other  will ;  and 
the  question  is,  in  what  character  it  is  to  pay  the  duty?  I  am  of  opinion  that  it 
derives  its  legal  character  out  of  the  original  will,  and  not  [350]  the  engrafted  will. 
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Then  a  proviso  follows  : — "That  nothing  herein  contained  shall  be  construed  to  extend 
to  the  charginj;  with  the  duties  hv  this  act  granted,  any  specific  sum  or  sums  of  money, 
or  any  share  or  proportion  thereof,  charged  by  any  marriage  settlement  or  deed  or 
deeds  upon  any  real  estate,  in  any  case  in  which  any  such  specific  sum  or  sums,  share 
or  proportion  thereof,  shall  be  appointed  or  apportioned  by  any  will  or  testamentary 
instrument  under  any  power  given  for  that  purpose  by  any  such  marriage  settlement, 
or  deed  or  deeds."  Xow  the  meaning  of  that  proviso  appears  to  me  quite  consistent 
with  the  view  we  are  taking  of  this  case  ;  where  the  charge  is  not  by  will,  but  by 
deed,  then  the  act  has  said  that  it  shall  not  be  considered  as  a  legacy  ;  it  is  a  gift 
by  a  marriage  settlement.  That  is  quite  consistent  with  the  general  principle,  that 
where  the  interest  grows  out  of  the  will  creating  the  power,  it  shall  be  referred  to 
that  will,  and  not  to  the  will  afterwards  made  in  pursuance  of  the  power.  I  admit  we 
must  go  the  length  of  saying,  that  if  the  power  is  executed  by  deed,  the  charge  is 
liable  to  the  duty,  as  well  as  where  it  is  executed,  and  the  annuity  given,  by  a  will ; 
and  not  shrinking  from  that  consequence,  it  seems  to  me  that  we  are  bound  by  the 
principle  disclosed  in  this  proviso,  to  refer  the  liability  to  duty  to  the  question  what 
is,  in  legal  operation,  the  instrument  by  which  the  charge  is  made  ;  and,  upon  that, 
there  is  no  doubt  whatever  in  my  mind,  that  the  charge  is  made  by  the  original  will, 
and  not  by  that  which  is  accidentally  a  will,  and  not  a  deed,  by  which  the  original 
intention  is  carried  into  effect.  For  these  reasons,  we  are  of  opinion  that  the  judg- 
ment of  the  Court  below  is  correct,  and  must  be  affirmed. 
Judgment  affirmed. 


[351]  Rhodes  r.  Smethurst.  Exch.  Chamber.  1840. — It  is  no  answer  to  a  plea 
of  the  Statute  of  Limitations,  that,  after  the  cause  of  action  accrued,  and  after 
the  statute  had  begun  to  run,  the  debtor,  within  the  six  years,  died,  and  that 
(by  reason  of  litigation  as  to  the  right  to  probate)  an  executor  of  his  will  was  not 
appointed,  until  after  the  expiration  of  the  six  years,  and  that  the  plaintiff  sued 
such  executor  within  a  reasonable  time  after  piobate  granted. 

[S.  C.  9  L.  J.  Ex.  330 ;  4  Jur.  702.] 

A  writ  of  error  having  been  brought  from  the  judgment  of  the  Court  of  Exchequer 
(4  M.  &  W.  42)  in  this  case,  it  was  argued  in  Michaelmas  Vacation  by  Sir  AV.  W. 
FoUett  for  the  plaintiff.  The  arguments  were  in  substance  the  same  as  those  urged 
hy  him  in  the  Court  below  ;  the  main  position  contended  for  on  behalf  of  the  plaintiff 
being,  not  that  the  case  fell  within  the  words  or  the  equity  of  the  7th  section  of  the 
21  Jac.  1,  c.  16,  or  within  the  4  Anne,  c.  16.  s.  18  :  but  that  the  3rd  section  of  the 
statute  of  James  did  not  apply  at  all  to  a  case  where  there  was  not  a  continuing  right 
to  bring  the  action  during  the  six  years.  Besides  the  cases  cited  in  the  Court  below, 
the  following  were  referred  to:  Clumdler  v.  VUdt  (2  Saund.  120),  Matthews  v.  Philips 
(2  Salk.  424),  Middlelon  v.  Forbea  (Willes,  2.59,  note  (c)). 

At  the  conclusion  of  the  argument  for  the  plaintiff,  the  Court  intimated  to  White- 
hurst,  who  appeared  for  the  defendant,  that  they  would  hear  him  on  a  future  dav,  if 
they  considered  it  necessary  to  do  so.     And  now,  without  calling  upon  the  defendant. 

Lord  Denman,  C.  J.,  gave  judgment.  This  was  an  action  upon  a  promissory  note 
fur  £2-500  made  bv  the  intestate  James  Hobson,  payable  to  the  plaintiff  on  demand, 
with  the  usual  money  counts. 

To  the  count  on  the  note  the  defendant  pleaded,  inter  alia,  the  Statute  of 
Limitations. 

The  plaintiff  replied,  that  the  cause  of  action  accrued  within  six  years  before  the 
death  of  James  Hobson,  and  shewed  further,  that,  in  consequence  of  litigation  in  the 
Ecclesiastical  Courts,  no  administration  to  his  effects  w:is  granted  till  the  1 8th  of 
Jinie,  1 835,  and  that  the  plaintiff'  [352]  commenced  his  action  within  a  reasonable 
time  afterwards,  viz.  on  the  12th  of  September,  1835;  and  averred,  that  the  periods 
which  elapsed  between  the  accruing  of  the  cause  of  action  and  the  death  of  James 
Hobson,  and  between  the  grant  of  administration  to  the  defendant  and  the  commence- 
ment of  the  suit,  did  not  together  amount  to  six  years. 

The  defendant  rejoined,  that  the  c;iuses  of  action  did  not  accrue  within  six  years 
before  the  death  of  James  Hobson. 
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A  verdict  having  passed  for  the  plaintiff,  the  Court  of  Exchequer  gave  judgment, 
notwithstanding  the  verdict,  for  the  defendant. 

A  writ  of  error  having  been  brought  in  this  Court,  we  have  heard  the  case  argued 
on  behalf  of  the  plaintiff. 

The  question  was  .said  to  turn  upon  the  3rd  section  of  the  stat.  21  Jac.  1,  c.  16, 
by  which  it  is  enacted,  "  that  all  actions  of  trespass  quare  clausum  fregit,  &c.,  all 
actions  of  account  and  upon  the  case,  &c.,  shall  be  commenced  and  sued  within  the 
time  and  limitation  hereafter  expressed,  and  not  after ;  that  is  to  say,  the  said  actions 
upon  the  case  (other  than  for  slander)  within  three  years  next  after  the  end  of  this 
present  session  of  Parliament,  or  within  six  years  next  after  the  cause  of  such  actions 
or  suit,  and  not  after."  And  it  was  contended  by  the  plaintiff's  counsel,  that  the  six 
years  mentioned  in  the  statute  could  not  be  considered  as  having  elapsed,  unless  there 
had  been  a  continuing  cause  of  action  capable  of  being  enforced  ;  in  other  words,  a 
plaintiff'  capable  of  suing  and  a  defendant  liable  to  be  sued,  during  the  whole  of  the 
six  years. 

It  was  admitted,  that  with  reference  to  the  disabilities  mentioned  in  the  7th  section 
of  the  statute,  if  the  time  of  limitation  had  once  begun  to  run,  it  would  continue  to 
run  on,  notwithstanding  any  subsequent  disability  ;  but  it  was  maintained  that  with 
reference  to  the  3rd  section  of  the  statute  the  case  was  difi'erent. 

[353]  It  was  not  alleged  that  any  decision  of  our  Courts  of  law  could  be  produced 
in  support  of  the  proposition  contended  for ;  but  cases  were  cited  to  shew  that,  in 
reference  to  various  clauses  of  the  statute,  the  Courts  had  adopted  an  equitable  rather 
than  a  literal  construction  of  the  act.  Chandler  v.  VileM  (2  Saund.  120)  was  referred 
to,  which  decided  that  an  action  of  assumpsit  was  within  the  meaning  of  the  proviso 
in  the  7th  section  of  the  statute,  though  not  specificallv  mentioned.  Matihews  v. 
Philips  (2  Salk.  424),  JVikm:  v.  Huggius  (Fitzgib.  171,"  289),  Middleton  v.  Forbes 
(Willes,  2.59,  note  (c)),  were  cited.  This  class  of  cases  are  stated,  in  Willes  29,  to  have 
been  adjudged  upon  the  equity  of  that  clause  of  the  statute  of  James  (sect.  4)  which 
gives  a  year  after  judgments  or  outlawries  reversed,  for  the  bringing  of  a  new  action. 
In  these  cases  actions  had  been  commenced  within  the  six  years,  and  abated  by  matters 
subsequent,  and  in  such  cases  a  new  action  has  been  allowed  to  be  brought  within 
a  reasonable  time  after  the  determination  of  the  first. 

The  case  of  Douf/las  v.  Forrest  (4  Bing.  686)  was  also  cited.  In  that  ease  the 
debtor  resided  and  died  abroad.  His  death  occurred  in  1817.  Probate  was  not  taken 
out  till  1824,  and  within  six  year's  after  the  creditor  brought  his  action,  and  the 
question  was,  whether  he  was  entitled  to  maintain  it  within  the  equity  of  the  proviso 
in  the  19th  section  of  the  4th  Anne,  c.  16,  by  which,  in  the  case  of  debtors  residing 
abroad,  the  right  to  sue  is  reserved  to  the  creditor,  provided  he  sues  within  the  limited 
period  after  the  debtor's  return  from  abroad.  The  Court  held  the  action  maintainable, 
notwithstanding  this  lapse  of  time,  and  although  the  debtor  never  returned  from  abroad. 

Xone  of  these  cases  were  decisions  upon  the  section  now  in  question — they  are 
but  illustrations  of  a  principle  which  [354]  does  not  admit  of  controversy',  that  Judges 
will  expound  a  case  within  the  mischief  and  cause  of  an  act,  to  be  within  the  statute 
by  equity,  if  it  be  not  within  the  words:  Com.  Dig.  tit.  Pari.  E.  13,  Co.  Lit.  24  b.  : 
but  the  question  still  lemains  to  be  decided  in  each  particular  case,  what  the  intent 
of  the  act  is,  and  whether  the  proposed  case,  though  not  within  the  words,  is  yet 
within  the  meaning  and  reason  of  the  act. 

In  addition  to  the  cases  at  law,  three  cases  from  courts  of  equity  were  cited  : 
Jolliffe  V.  rut  (2  Vern.  694),  JFebster  v.  IVebsler  (10  Ves.  93),  Pern/  v.  Jenkins  (1  Mvl. 
&Cr.  118). 

In  the  case  of  JoUiffe  v.  Pitt,  the  decision  does  not  appear ;  it  is  only  said  that 
the  Chancellor  inclined  to  be  of  opinion  that  the  Statute  of  Limitations  was  not  to 
take  effect. 

In  Webster  v.  Webster,  a  bill  was  filed  by  the  executor  of  a  creditor  against  the 
executor  of  the  debtor.  The  debtor  died  in  1786,  the  creditor  in  1792.  The  will 
was  not  proved  till  1802.  The  bill  prayed  for  an  account  and  payment.  The  defen- 
dant put  in  a  plea  of  the  Statute  of  Limitations.  It  is  said  that  the  Chancellor  objected, 
that,  as  there  was  no  representation  till  1802,  there  was  no  person  who  could  be  sued, 
and  therefore  the  statute  could  not  be  pleaded. 

No  decision,  howevei',  was  come  to  on  the  point,  and  ultimately  the  plea  was, 
under  the  circumstances  of  the  case,  allowed. 
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In  I'crrij  v.  Jenkins,  the  question  arose  on  a  bill  of  revivor.  The  original  bill  was 
tiled  b}' Griffith  Jenkins  agiiinst  Lewis  Jenkins  in  1818.  In  1819  Griffith  Jenkins 
died,  leaving  Ann  Jenkins  his  widow.  In  1827,  Lewis  Jenkins,  the  original  defendant, 
died.  In  18.'50,  Ann,  the  widow,  married  one  Perrj^ ;  subseqnent  to  this  marriage, 
administration  was  taken  out  by  Mrs.  Perry  to  the  estate  [355]  of  the  original 
plaintiff,  (Jriffith  Jenkins,  and  in  183-5,  the  bill  of  revivor  was  brought  against  the 
real  and  personal  representatives  of  Lewis  Jenkins,  the  original  defendant. 

To  this  bill  a  plea  of  the  Statute  of  Limitations  having  been  put  in,  it  was  over- 
ruled, on  the  ground  that  the  Statute  of  Limitations  did  not  begin  to  run  till  adminis- 
tration was  taken  out.  The  right  to  revive  the  bill  never  had  existed  in  the  deceased 
Griffith  Jenkins :  it  was  a  right  first  accruing  to  his  personal  representative  ;  and  on 
that  ground  the  case  of  Mimai/  v.  I'he  En.ti  India  Company  (5  B.  &  Aid.  204)  was  said 
to  be  a  conclusive  authority  against  the  plea. 

It  appears  from  this  examination,  that  the  cases  in  equity  do  not  (any  more  than 
those  at  law)  furnish  any  authority  for  the  proposition  contended  for  by  the  plaintiff 
in  this  case. 

If  from  the  cases  we  turn  to  the  statute,  we  see  nothing  in  the  words  of  the  clause 
in  question  which  points  to  the  necessity  of  a  continuing  cause  of  action,  capable  of 
being  enforced  during  the  whole  period  of  six  years.  The  words  are,  that  the  action 
shall  be  brought  within  three  years  aftei-  the  end  of  the  then  session  of  Parliament, 
or  within  six  years  next  after  the  cause  of  such  action  or  suit,  and  not  after.  These 
words,  in  their  natural  sense,  import  what  is  more  precisely  expressed  in  the  7th 
section  of  the  same  statute,  by  the  words  "  the  time  of  any  such  cause  of  action  given 
or  accrneii,  fallen  or  to  come  " 

It  was  said  in  argument,  that  no  laches  can  be  imputed  to  the  plaintiff  for  not 
suing  during  that  poition  of  time  during  which  theie  was  no  person  whom  he  could 
sue,  and  therefore  that  period  of  time  ought  to  be  excluded  from  calculation,  by  an 
equitable  extension  of  the  terms  of  the  act. 

This  argument  might  be  entitled  to  some  weight,  if  the  clause  in  question  had 
had  for  its  object  the  remedying  of  some  inconvenience  under  which  plaintiffs  suffered, 
in  [356]  which  case  it  might  be  extended  by  construction  to  reach  a  case  not  within 
the  words,  but  within  the  mischief  intended  to  be  remedied.  Hut  the  object  of  this 
act  is  quite  different ;  it  was  passed  for  the  benefit  of  defendants,  to  exempt  them 
from  being  called  to  account  in  respect  of  transactions  long  gone  by,  which  it  might 
not  be  easy  to  explain  at  a  distance  of  time.  This  object  would  be  liable  to  be,  in 
many  cases,  defeated,  if  we  were  to  adopt  the  construction  contended  for  by  the 
plaintiff;  the  time  of  limitation  might  be  indefiTiitely  prolonged,  and  we  should  be 
extending  a  statute  by  equity,  not  to  forward,  but  to  defeat,  the  remedy  which  the 
act  had  in  view. 

The  case  of  Pivhnnx  v  IFMier  (1  Lev.  31),  in  which  the  sUitute  was  held  to  run, 
though  the  Courts  of  law  were  shut  in  consequence  of  the  rebellion,  shews  that  this 
clause  of  the  act  is  to  be  construed  strictly  against  plaintiffs  :  and  the  act  of  I  Will. 
&  M.  c  4,  by  which  it  was  enacted,  that  from  the  loth  of  December  until  the  12th 
of  March,  1688,  shall  not  be  accounted  any  part  of  the  time  within  which  any  person, 
by  viitue  of  the  Statute  of  Limitations,  must  bring  his  action,  as  in  accordance  with 
this  view  of  the  law. 

We  think,  therefore,  that  the  observations  of  Lorrl  Kenyon,  in  the  case  of  /)"«  d. 
Durmirf  v.  Jones  (4  T.  R.  300),  with  refeience  to  the  statute  of  fines,  furnish  the 
projicr  rule  for  the  construction  of  the  statute  of  James,  and  for  the  3rd  e(|ually  with 
the  7th  section  of  that  act:— "I  never  heard  it  donl)ted,"  said  Lord  Kenyon,  "till 
the  discussion  of  this  case,  whether,  when  any  of  the  statutes  of  limitation  had  begun 
to  run,  a  sub.sequent  disability  would  stop  their  nnniing.  If  the  di.s.ibility  would 
have  such  an  operation  on  the  construction  of  one  of  those  statutes,  it  would  also  on 
the  others.  I  am  clearly  of  opinion  on  the  words  of  the  statute  of  fines,  on  the  uni- 
form constmction  of  allthe  [3o7]  statutes  of  limitation  down  to  the  present  moment, 
and  on  the  generally  received  opinion  of  the  profession  on  the  subject,  that  this  ques- 
tion ought  not  now  to  be  disturbed." 

Our  opinion  therefore  is,  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed. 

Judgment  affirmed. 

Ex.  Div.  VII.— 15 
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Memoranda. 

In  this  vacation,  George  James  Turner,  Esq.,  of  Lincoln's  Inn  ;  Robert  Baynes 
Armstrong,  Esq.,  and  Davie]  Dundas,  Esq.,  of  the  Inner  Temple  ;  and  Richard  Bethell, 
Esq.,  of  the  Middle  Temple  ;  were  appointed  her  Majesty's  Counsel. 

In  the  same  vacation,  James  Manning,  Esq.,  of  Lincoln's  Inn  ;  John  Halcomb, 
Esq.,  William  Fry  Channell,  Esq.,  and  William  Shee,  Esq.,  of  the  Inner  Temple  ;  and 
Digby  Cayley  Wrangham,  Esq.,  of  Gray's  Inn  ;  were  called  to  the  degree  of  the  coif, 
and  gave  rings  with  the  motto,  "Hones  nomenque  manebunt." 

Serjeants  Adams,  Andrews,  Storks,  Ludlow,  Bompas,  Goulburn,  and  Talfourd, 
received  patents  of  precedency,  conferring  upon  them  the  same  rank  which  they  held 
under  the  warrant  of  King  William  the  Fourth,  held  by  the  Privy  Council  to  be  void. 

End  of  Hilary  Term. 

[358]    Reports  of  Cases  Argued  and  Determined  in   the   Coiirts  of 
Exchequer,  and  Exchequer  Chamber,  Easter  Term,  .3  Victoria. 

Cornfoot  v.  Sir  F.  G.  Fowke,  Bart.  Exch  of  Pleas.  1840. — Assumpsit  for  the 
non-performance  of  an  agreement  to  take  a  ready-furnished  house.  Plea,  that 
the  plaintiff  caused  and  procured  the  defendant  to  enter  into  the  agreement  by 
means  of  fraud,  covin,  and  misrepresentation  of  the  plaintitl',  and  others  in  col- 
lusion with  him;  on  which  issue  was  joined.  It  appealed  at  the  trial,  that  the 
plaintiff  had  employed  one  C.  to  let  the  house  in  question,  and  the  defendant 
being  in  treaty  with  C  for  taking  it,  asked  him  "  if  there  was  any  objection  to 
the  house,"  to  which  he  answered  that  there  was  not ;  and  the  defendant  entered 
into  and  signed  the  agreement,  but  afterwards  discovered  that  the  adjoining 
house  was  a  brothel,  and  on  that  ground  declined  to  fulfil  the  contract  It 
appealed  that  the  plaintiff  knew  of  the  existence  of  the  brothel  before,  but  C, 
the  agent,  did  not : — Held,  (Lord  Abinger,  C.  B.,  dissentiente),  that  it  was  not 
sufficient  to  support  the  plea,  that  the  representation  turned  out  to  be  untrue, 
but  that  for  that  purpose  it  ought  to  have  been  proved  to  have  been  fraudulently 
made  ;  that  as  the  representation  was  not  embodied  in  the  contract,  the  contract 
could  not  be  affected  by  it,  unless  it  were  a  fiandulent  representation  ;  and  that 
the  knowledge  of  the  plaintiff  of  the  existence  of  the  nuisance,  and  the  represen- 
tation of  the  agent  that  it  did  not  exist,  were  not  enough  to  constitute  fraud,  so 
as  to  support  the  plea. 

[S.  C.  9  L.  J.  Ex.  297  ;  4  Jur.  919.  Discussed,  Fuller  v.  mhon,  1842,  3  Q.  B.  58  ; 
2  G.  &  D.  4ti0;  National  Exchange  Company  v.  Drew,  1855,  2  Macq.  H.  L.  103; 
WheelUm  v.  Hardish/,  1857,  8  Kl.  &  Bl.  232  :  affirmed,  8  El.  &  Bl.  285  :  Explained, 
Baruick  v.  Enqli^h  Joint  Stock  Bank,  1867,  L.  R.  2  Ex.  262;  Jollife  v.  Baker,  1883, 
11  Q.  B.  D.  255  ;  Beg.  v.  BuU,  1><84,  5  L.  T.  608.  Adopted,  Markay  v.  Commercial 
Bank  of  iVew  Brunswick,  1874,  L.  R.  5  P.  C.  410  ;  In  re  Shacklelon;  Ea-  parte  If'hittaker, 
1875,  L.  R.  10  Ch.  Ap.  447,  n.  ;  Ludgates  v.  Love,  1881,  44  L.  T.  694.] 

This  was  an  action  upon  a  written  agreement,  dated  the  12th  of  November,  1838, 
made  between  the  plaintiH  and  the  defendant,  whereby  the  defendant  agreed  to  take 
a  ready-furnished  house  of  the  plaintiff,  for  the  term  of  two  years,  at  the  rent  of 
£375  per  annum,  but  which  the  defendant  had  refused  to  perform. 

[359]  Plea,  that  the  plaintiff  caused  and  procured  the  defendant  to  enter  into  the 
said  agreement,  and  that  the  defendant  was  induced  to  enter  into  the  said  agreement, 
thiough  and  by  means  of  the  fraud,  covin,  and  misrepresentatioii  of  the  plaintiff,  and 
others  in  collusion  with  him.     Verification. 

The  leplication  traversed  the  plea,  upon  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C  B.,  at  the  Middlesex  Sittings,  after  last 
Trinity  Term,  the  following  facts  appeared  in  evidence.  The  defendant,  being  in 
search  of  a  town  residence  for  the  purpose  of  educating  his  children,  applied  to 
Mr.  F.  B.  Clarke,  No.  116,  Crawford-street,  to  know  if  he  had  a  ready-furnished  house 
to  let  in  that  neighbourhood.  Mr.  F.  B.  (larke  mentioned  several  houses,  which,  on 
looking  at  them,  the  defendant  thought  vi^ould  not  suit  him.     Subsequently  to  this. 
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on  the  aath  October,  1838,  Mr.  F.  B.  Clarke  wrote  to  iiiforni  him  of  the  house  in 
question,  belonging  to  the  plaintitl'.  st;iting  that  the  rent  required  was  400  guineas, 
but  th;it  be  thought  350  guineas  might  be  taken,  but  certainly  not  less. 

Upon  the  receipt  of  this  letter,  the  defendant  went  with  two  of  his  sons  and  a 
friend,  to  look  at  the  house  in  question,  No.  16,  Yoik-place,  Baker-street,  and  there 
saw  Mr.  Clarke,  the  father  of  F.  B.  Chirke,  who  had  been  employed  by  the  plaintiff 
to  let  the  house  in  question,  and  to  whom  persons  making  inquiries  about  the  house 
bad  been  referred.  On  seeing  him,  the  defendant  said  that  he  had  seen  Mr.  Clarke, 
of  Crawford-street,  about  taking  the  house.  Mr.  Clarke  replied,  that  that  Mr.  Clarke 
was  his  son,  but  that  he  himself  had  the  letting  of  the  house.  The  defendant  then 
said,  "Pray,  sir,  is  there  anything  objectionable  about  the  house?"  to  which  Mr. 
Clarke  replied,  "Nothing  whatever;"  upon  which  the  defendant  said,  "Then  I  do 
not  think  I  shall  object  to  give  350  [360]  guineas  for  the  house  :"  to  which  Mr.  Clarke 
replied,  that  his  son  had  made  a  mistake,  that  the  rent  was  450  guineas,  and  not  350. 
The  defendant  thereupon  declined  to  give  that  rent,  and  left  the  house.  Afterwards, 
however,  in  consequence  of  some  further  negotiation,  the  rent  was  reduced  to  £375, 
and  the  defendant  agreed  to  take  the  house  on  those  terms,  and  the  agreement,  for 
the  breach  of  which  the  action  was  brought,  was  drawn  up  by  Mr.  Clarke,  and  signed 
by  the  defendant  and  afterwards  by  the  plaintitt".  On  the  13th  of  November,  the  day 
after  .signing  the  agreement,  the  defendant  discoveied  that  the  adjoining  house  to  the 
plaintiff's,  (which  was  a  corner  house),  situate  in  Davies  street,  was  a  brothel  of  the 
worst  description,  of  which  there  was  ample  evidence  given  at  the  trial,  and  in  con- 
sequence of  it  persons  in  the  immediate  neighbourhood  of  it  could  not  let  their 
lodgings,  and  were  obliged  to  leave  their  houses.  It  was  al.so  proved  that  the  plaintiff' 
was  fully  aware  of  it,  and  had  consulted  some  of  the  neighbours  as  to  the  best  mode 
of  putting  down  the  nuisance.  The  defendant,  on  the  14th  November,  through  his 
attornies,  Messrs.  Egan  it  Waterman,  gave  notice  of  his  determination  not  to  take 
possession  of  the  house,  because,  to  his  great  astonishment,  he  had  discovered  that  the 
next  house  to  it  was  a  house  of  ill  fame.  The  defendant's  family,  it  appeared,  con- 
sisted of  two  sons  and  two  daughters,  the  eldest  daughter  being  sixteen  or  seventeen 
years  of  age. 

At  the  trial,  the  defendant  began,  and  having  proved  the  above  facts,  Thesiger, 
for  the  plaintiff,  objected  that  the  question  put  to  Mr.  Clarke,  the  agent,  by  the 
defendant,  whether  there  was  any  objection  about  the  house,  must  be  considered  as 
applying  to  objcrtions  within  the  house,  or  to  the  house  itself,  but  not  to  objections 
arising  from  something  outside  and  apart  fiom  the  house  ;  which,  he  contended,  the 
agent  who  was  merely  authorized  to  let  the  house,  had  no  authority  from  his  principal 
to  answer.  The  learned  [361]  Judge  overruled  the  objection,  but  left  it  to  the  jury 
to  say  whether  the  nuisance  was  such  as  formed  a  solid  objection  to  the  house  ;  if  so, 
and  if  they  thonght  that  when  the  defendant  used  the  expression  "about  the  house," 
Mr.  Clarke  could  not  have  understoofl  him  in  any  other  sense  than  that  of  an 
objection  to  the  house,  they  ought  to  find  their  verdict  for  the  defendant:  and  he 
stated  his  opinion  to  be,  that  although  an  agent  could  not  bind  his  principal  beyond 
the  scope  of  his  authority,  it  did  not  follow  that  the  principal  could  enforce  a  contract 
procured  by  the  false  representation  of  his  agent,  and  that  the  representation  made  by 
the  agent  must  have  the  same  effect  as  if  made  by  the  plaintiff  himself.  The  jury 
answered  both  questions  in  favour  of  the  defendant,  and  gave  their  verdict  accordingly. 
Thesiger,  in  E:ister  Term  last,  obtained  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial  on  the  ground  of  nii.sdirection. 

Kelly,  Channell,  and  Willcock,  in  Michaelmas  Term,  shewed  cause.  The  plea  was 
proved,  and  the  learned  Judge  was  right  in  directing  the  jury  to  find  a  verdict  for 
the  defendant.  The  agent  having  been  employed  by  the  pl.iintiff  to  let  the  house, 
had  nece.ssarily  authority  to  answer  all  inquiries  respecting  it.  It  will  be  said  that 
the  agent  had  only  authority  to  answer  inquiries  as  to  matters  within  the  house  ;  but 
there  cannot  W.  any  distinction  between  in()uiries  about  the  house,  and  inquiries  as  to 
matters  within  the  house.  The  agent  must  have  authority  to  answer  all  inquiries 
necessary  for  the  purpose  of  letting  it.  The  princi[)al  cannot  take  the  benefit  of  the 
contract  by  acknowledging  the  authority  of  the  agent  to  let  the  house,  and  at  the 
same  time  disaffirm  it  by  denying  his  authority  to  answer  a  (|ucstion  respecting  it. 
When  the  agent  was  asked  if  there  was  anything  objectionable  about  the  hnnse,  he 
had  authority  [362]  to  answer  that  question  ;   and  that  being  an  act  done  by  him 
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within  the  scope  of  his  authority,  it  was  the  same  as  if  it  had  been  done  by  the 
principal  himself :  and  the  principal  well  knew  of  the  existence  of  the  nuisance.  The 
agent  and  the  principal  must  be  considered  as  one  person,  and  identified  together, 
■wheie  the  agent  is  acting  within  the  scope  of  his  authority.  [Parke,  B.  The 
difficulty  here  is,  that  under  this  plea  you  are  to  make  out  fraud  in  the  plaintiff"  or  his 
agent ;  but  it  is  not  shewn  that  the  agent  knew  of  the  existence  of  this  objection  to 
the  house,  and  the  plaintiff'  did  not  make  the  representation,  or  know  of  its  having 
been  made.  If  )'ou  could  make  out  that  the  plaintiff"  knew  that  Clarke  was  ignorant 
of  it,  and  had  employed  him  on  purpose  that  he  might  make  that  answer,  then  it 
might  have  been  a  fraud  in  the  plaintiff'.]  It  is  submitted  that  the  knowledge  of  the 
principal  is  the  knowledge  of  the  agent,  and  vice  versa  ;  if  so,  it  is  the  same  as  if  the 
representations  were  made  by  the  plaintiff' himself.  In  Fitzherhert  v.  Mather  (1  T.  R.  16), 
it  was  so  held  ;  and  Ashurst,  J  ,  says,  "On  general  principles  of  policy,  the  act  of  the 
agent  ought  to  bind  the  principal  ;  because  it  must  be  taken  for  granted,  that  the 
principal  knows  whatever  the  agent  knows."  And  BuUer,  J.,  says,  "Though 
the  plaintiff  be  innocent,  yet  if  he  build  his  information  on  that  of  his  agent,  and  his 
agent  be  guilty  of  a  misrepresentation,  the  principal  must  suffer."  In  Doe  v.  Martin 
(4  T.  R.  39),  the  doctrine  that  the  knowledge  of  the  agent  is  the  knowledge  of  the 
principal,  is  fully  recognised  ;  and  Lord  Kenyon  there  says  (p.  66),  "  The  maxim,  that 
the  principal  is  civilly  responsible  for  the  acts  of  his  agent,  universally  prevails,  both 
in  courts  of  law  and  equity."  [Parke,  B.  That  was  the  fraud  of  the  agent,  and  it 
cannot  be  disputed  that  that  would  vitiate  the  transaction.]  Then  the  converse  of 
the  proposition  is  also  true,  and  the  knowledge  of  the  principal  [363]  is  the  knowledge 
of  the  agent:  Mayhnv  v.  Eumcs  (3  B.  &  G.  601).  There  an  agent,  employed  by  a 
commercial  house  in  London  to  collect  debts  in  the  country,  deliveied  a  parcel  con- 
taining bank  notes  to  a  common  carrier,  to  be  forwarded  to  his  principals  in  London, 
which  parcel  was  lost.  The  carriers  had  given  notice  that  they  would  not  be  account- 
able for  parcels  containing  bank  notes.  The  agent  had  no  knowledge  of  such  notice, 
but  the  principals  had  :  and  it  was  held  that  it  was  their  duty  to  have  instructed  their 
agent  not  to  send  bank  notes  by  that  carrier,  and  that  the  latter  was  not  responsible. 
So  here,  the  plaintiff  ought  to  have  communicated  this  fact  to  the  agent  whom  he 
employed  to  let  the  house,  and  if  he  did  not,  he  is  equally  bound.  And  in  Schneider 
V.  Heath  (3  Camp.  508),  where  a  ship  was  sold,  "  to  be  taken  with  all  faults,"  it  was 
held,  that  the  vendor  could  not  avail  himself  of  that  stipulation,  if  he  knew  of  secret 
defects  in  her,  and  used  means  for  preventing  the  purchaser  from  discoveiing  them, 
or  made  a  fraudulent  repiesentation  of  her  condition  at  the  time  of  the  sale.  Mans- 
field, C.  J.,  says,  "  It  signifies  nothing  whether  a  man  represents  a  thing  to  be  different 
from  what  be  knows  it  to  be,  or  whether  he  makes  a  representation  which  he  does  not 
know  at  the  time  to  be  true  or  false,  if  it  turns  out  to  be  false."  So,  in  the  recent 
case  of  milis  v.  The  Bank  of  England  (4  Adol.  &  Ell.  21  ;  5  Nev.  &  M.  478),  Lord 
Denman,  in  delivering  the  judgment  of  the  Court,  says,  "The  general  rule  of  law  is, 
that  notice  to  the  principal  is  notice  to  all  his  agents;"  and  if  .so,  the  knowledge  of 
the  principal  is  the  knowledge  of  the  agent.  In  Gladstone  v.  Kiuf/  (1  Mau  &  S.  35), 
which  was  an  action  on  a  policy  a  ship,  Lord  EUenborough  recognises  the  principle 
of  law,  that  what  is  known  to  the  agent  is  impliedly  known  to  the  principal.  In 
Chant  v.  Miiiit  (Coop.  Chan.  Cases,  173),  a  compensation  for  dry  rot  in  a  house 
was  decreed  upon  the  representation  of  the  vendor's  wife  to  the  purchaser  as  to 
the  state  of  the  repaiis ;  the  [364]  purchaser  relying  upon  such  representations, 
and  stating  to  the  vendor  that  he  did  not  employ  a  surveyor  for  that  reason.  So 
in  Edwards  v.  M'l.eay  (Coop  Chan.  Cases,  308),  where  the  defendant  having  sold 
and  conveyed  land  to  the  plaintiff,  suggesting  that  he  had  a  title,  it  afterwards 
appeared  that  he  was  not  entitled  to  part,  the  same  being  an  encroachment  from  a 
common,  though  no  eviction  had  happened  or  been  thieatened,  it  was  held  that  a  bill 
lay  to  set  aside  the  conveyance,  and  foi'  a  return  of  the  purchase-money  and  all 
expenses.  The  judgment  was  put  on  the  ground  that  the  suppressed  facts,  if  disclosed, 
would  at  all  events  have  influenced  the  price,  even  supposing  the  purchaser  might 
have  been  willing  to  run  a  rislc  with  regard  to  the  title.  Now  here,  if  the  fact  of  the 
existence  of  a  brothel  in  the  adjoining  house  had  been  known,  it  would  most 
undoubtedly  have  affected  the  price  at  which  it  would  let :  and  the  principal  was 
bound  to  inform  his  agent  of  a  circumstance  which  would  so  affect  it,  and  if  he  does 
not,  then  he  is  guilty  of  fraud.     The  plea  was  therefore  fully  established. 
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Thcsiger  and  W.  H.  Watson,  contra.  The  learned  Judge  was  incorrect  in  .stating 
to  the  jury,  that  the  agent  must  he  presumed  to  have  the  knowledge  of  the  ])rinci|3al, 
and  that  the  representations  of  the  agent  must  be  treated  as  those  of  the  principal. 
There  is  a  great  difference  between  the  representations  of  an  agent  and  the  representa- 
tions of  the  princip.il :  because  the  former  is  only  authorized  to  act  within  the  scope 
of  his  authority.  Now  here,  the  mere  fact  of  Clarke  having  a\ithority  to  let  the 
house  did  not  enable  him  to  bind  his  principal  by  any  representation  he  might  choose 
to  make  about  the  neighbourhood  of  the  house.  All  that  he  was  authorized  to  do  was 
to  answer  inquiries  as  to  the  nature,  qualities,  and  conveniences  of  the  house  itself. 
He  had  no  authority  to  make  any  representations  as  to  extrinsic  circumstances 
respecting  the  neighbourhood.  Suppose  this  brothel  had  been  four  or  [365]  five 
doors  off,  or  suppo.se  the  house  had  been  a  gaming-house,  could  it  be  said  that  the 
agent's  making  this  answer  would  be  a  misrepresentation  for  which  the  principal 
would  be  liable  ?  Surely  not.  By  employing  a  house  agent,  he  does  not  give  him 
authority  to  make  such  representations  as,  if  made  by  the  principal  himself,  would  be 
l)inding  upon  him.  But,  assuming  that  Claike  had  authority,  then  comes  the 
important  question,  whether,  there  being  no  evidence  to  shew  that  Clarke  was  aware 
of  the  objection  to  the  house,  though  the  plaintiH'  did  know  of  it,  and  there  being 
no  evidence  that  the  plaintiff  knew  at  the  time  of  signing  the  agieement  that  Clarke 
had  made  such  representfition,  the  plea  of  fraud  and  covin  is  not  established.  The 
principal  did  not  know  of  the  representation  having  been  made  before  he  signed  the 
contract,  and  the  agent  was  not  aware  of  the  existence  of  the  nuisance.  There  is  no 
authority  for  saying  that,  under  the  ciicumstances  of  this  case,  the  knowledge  of  the 
principal  is  the  knowledge  of  the  agent,  so  as  to  bind  the  principal,  and  render 
him  li.ible  for  a  fraudulent  representation.  It  has  been  said  that  the  principal 
is  bound  to  communicate  his  knowledge  to  the  agent ;  but  that  is  an  argument 
drawn  from  cases  of  insurance,  which  are  distinguishable.  In  those  cases,  the 
underwriter  has  no  knowledge  whatever,  except  what  is  communicated  to  him  by 
the  assured  ;  and  therefore,  if  a  principal  employs  an  agent  to  effect  an  insurance  for 
him,  he  is  bound  to  communicate  to  him  all  that  he  knows  i-especting  the  subject- 
matter  to  be  iirsured.  But  was  the  plaintilf  here  bound,  at  all  events,  to  commurricate 
the  fact  of  the  existence  of  this  brothel  to  his  agent!  A  party  has  a  right  to  sell  an 
article  with  all  faults  ;  and,  irr  such  case,  he  is  orrly  guilty  of  fraud  when  he  takes 
pains  to  conceal  some  defect.  In  cases  of  insurarrce,  the  contract  is  made  entirely  on 
the  faith  that  every  thing  which  the  party  knows  is  communicated  to  the  urrder- 
writer  ;  but  here  it  carrriot  be  said  that  [366]  this  c(jntract  was  entered  into  on  the 
faith  of  this  r-epiesentation  ;  the  defendant  might  have  asceit.-urred,  by  inipriiy  iir  the 
neighbourhood,  whether-  any  such  objection  as  this  existed.  In  Doe  v.  Martin,  there  ■ 
was  fraud  on  the  part  of  the  agent :  but  here  Clarke  was  an  innocent  party,  and  bon& 
fide  believed  what  he  said  to  be  tine.  Iir  Schneider  v.  Heath,  there  was  a  concealmerrt 
of  secret  defects  in  the  shi(),  which  the  agents  coinliicting  the  sale  must  have  krrowrr 
at  the  time.  Now,  irr  this  case,  as  there  is  no  evidence  to  shew  that  Clarke  knew  of 
this  objection,  and  as  the  contract  coirtains  irothing  of  this  i-epiescntation,  the  plairrtiff 
cannot  l)c  affected  by  it.  This  is  not  such  a  deceit  as  would  go  to  irrvalidate  the 
contract,  Irr  Gmnt  v.  Muni,  the  defect  was  a  latent  one,  which  the  pur-chaser  himself 
could  irot  have  discover-ed  ;  and  there  the  wife  knew  that  the  house  had  the  dry  rot, 
and  made  the  false  representiition.  So,  in  Edwards  v.  M'Leay,  there  was  a  laterrt 
defect,  aird  the  representation  was  made  l>y  the  seller-,  with  a  krrowlcdge  of  the  defect, 
aird  the  dccisioir  was  pirt  uporr  the  giourrd  of  its  bcirrg  irr  the  knowledge  of  the  seller-. 
But  whether  this  was  a  i-eprcscntatiorr  liy  the  ])lairrtiti'  or  his  agerrt,  yet  inasmuch  as  it 
was  a  nratter  which  the  defcrrdarrt,  if  he  had  maiie  proper  irrqiriries,  migirt  have  dis- 
covered, he  is  rrot  entitled  to  shut  his  eyes  to  the  fact,  and  errter  irrto  a  corrtract,  arrd 
therr  .say  that  he  has  lieeir  deceived  by  a  false  representatioir.  The  (prestiorr  is.  whether 
this  is  such  a  fraird  as  would  entitle  the  defcrrdarrt  to  mairrtairr  arr  action  for  deceit, 
as  irr  JJiMl  v.  S/ephcit.-i  (.'J  B.  &  C.  62.3),  where  the  party  kept  the  Irorrse,  arrd  liroirght 
air  actiorr  for  the  false  represerrtation  ;  arrd  that  is  the  test  ;  for  if  the  party  coirld  rrot 
maintain  an  action  of  deceit,  the  corrti-act  may  be  errforccd  against  him.  In  Dawes  v. 
Kill;/  ( 1  Stark.  N.  P.  C.  7.5),  it  was  held  by  Lonl  Ellerrl)oi-ough,  in  air  actiorr  against  a 
vendor  for  a  deceitful  repr-esentation,  that  the  plaintilf  must  prove  that  deceit  was 
[367]  used  by  the  defendant  for  the  purpose  of  thr-owirrg  the  plaintiff  off  his  guard, 
and  pr-eventirrg  him  from  being  watchful.     But  I'ichring  v.  Dowson  (1  Tauirt.  7T1»)  is 
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strongly  in  point.  It  was  there  held,  that  if  n  representation  be  made  before  a  sale 
of  the  quality  of  the  thing  sold,  with  full  opportunity  for  the  purchaser  to  inspect 
and  examine  the  truth  of  the  representation,  and  a  contract  of  sale  be  afterwards 
reduced  into  writing,  in  which  that  representation  is  not  embodied,  no  action  for 
deceit  lies  against  the  vendor,  on  the  ground  that  the  article  sold  is  not  answerable 
to  that  description,  whether  the  vendor  knew  of  the  defects  or  not.  There  Gibbs,  J., 
says  (p.  786), — "  1  hold,  that  if  a  man  brings  me  a  horse,  and  makes  any  representation 
whatever  of  his  quality  or  soundness,  and  afterwards  we  agree  in  writing  for  the 
puiehase  of  the  horse,  that  shortens  and  corrects  the  representations,  and  whatever 
terms  are  not  contained  in  the  contract  do  not  bind  the  seller,  and  must  be  struck  out 
of  the  case.  In  this  case,  if  there  had  been  any  fraud,  I  agree  it  would  not  have  been 
done  away  by  the  contract ;  but,  in  this  case,  there  is  no  evidence  of  any  fraud  at  all." 
Now  it  is  quite  clear  from  that  case,  that  a  mere  misrepresentation  is  not  equivalent 
to  fraud,  in  Kain  v.  Old  (2  B.  &  C.  627),  Abbott,  C.  J.  says,— "  Where  the  whole 
matter  passes  in  parol,  all  that  passes  may  sometimes  be  taken  together  as  forming 
parcel  of  the  contract,  though  not  always,  because  matter  talked  of  at  the  commence- 
ment of  a  bargain  may  be  excluded  by  the  language  used  at  its  termination.  Hut  if 
the  contract  be  in  the  end  reduced  into  writing,  nothing  which  is  not  found  in  the 
writing  can  be  considered  as  a  part  of  the  conti'act."  So  in  Geddes  v.  Penningfoii 
{5  Dow,  164),  where  a  horse  was  sold  undei-  a  warranty  of  soundness,  but  with  a 
misrepresentation  as  to  the  place  from  which  he  was  brought,  it  was  held,  that  if  the 
horse  answered  the  warranty  at  the  time  of  the  sale,  the  misrepresentation  as  to  the 
place  from  which  he  came  [368]  would  not  invalidate  the  contract.  Then,  is  there 
in  this  case  any  fraud  on  the  part  of  the  plaintiti'  or  his  agent  ?  It  is  submitted  that 
there  is  none  whatever.  All  that  it  amounts  to  is  a  mere  omission  to  communicate 
the  fact  to  his  agent ;  but  it  was  not  necessary  for  him  to  communicate  the  fact  to 
the  agent,  unless  he  was  also  bound  to  communicate  it  to  the  purchaser.  There  is 
no  fraud  in  the  agent  in  asserting  that  to  be  true  which  he  did  not  know  to  be  false, 
but  believed  to  be  true,  for  which  an  action  could  be  maintained.  Hat/craft  v.  Creasey 
(2  East,  9 1 )  is  an  anthority  to  shew  that  an  action  for  a  false  representation  cannot 
be  sustained  if  such  representation  be  made  by  the  defendant  bona  tide,  and  with 
a  belief  of  the  truth  of  it ;  because  the  foundation  of  the  action  is  fraud  and  deceit 
in  the  defendant,  and  damage  to  the  plaintiff  by  means  thereof.  In  that  case, 
Lawrence,  J,  says, — "I  have  always  understood  the  doctrine  laid  down  in  Padey  v. 
Freeman  (3  T.  R.  51)  to  be,  that,  without  fraud,  thei-e  was  tio  cause  of  action."  In 
order  to  suppoit  such  an  action,  there  must  be  a  statement  of  a  falsehood  known  by 
the  person  making  it  to  be  one.  And  to  support  this  plea  there  ought  to  have 
•  been  shewn  such  fraud  and  covin,  for  which  an  action  of  fraudulent  representation 
and  deceit  might  have  been  maintained.  They  referred  also  to  the  judgment  of  Lord 
Denraan,  C.  J.,  in  Levy  v.  Lanyridge  (4  M.  &  W.  338). 
Cur.  adv.  vult. 

The  Judges,  differing  in  opinion,  now  delivered  their  judgments  seriatim. 
RoLFE,  B.     This  was  an  action  for  breach  of  a  contract,  under  which  the  defendant 
agreed  to  become  tenant  to  the  plaintiff  of  a  house  in  York-place,  at  a  yearly  rent  of 
£375.     The  defendant  pleaded  that  he  had  been  induced  to  enter  into  the  contract 
by  the  fraud  and  covin  of  the  plaintiff';  and  on  this  plea  issue  was  joined. 

[369]  It  appeared  on  the  trial,  that  the  plaintiff,  being  the  owner  of  the  house  in 
question,  employed  an  agent  of  the  name  of  Clarke  to  let  it ;  and  the  defendant  being 
in  treaty  with  Clarke  for  hiring  it,  asked  him  if  there  was  any  objection  to  the  house, 
to  which  Clarke  answered  that  there  was  not.  On  the  faith  of  that  representation  the 
defendant  entered  into  the  contract.  After  he  had  done  so,  he  discovered  that  the 
adjoining  house  was  a  brothel,  and  on  that  ground  he  declined  to  fulfil  the  contract, 
alleging  that  Clarke's  statement  of  there  being  no  objection  to  the  house  was  a  fraudu- 
lent misrepresentation,  and  that  but  for  such  statement  he  would  not  have  entered 
into  the  contract.  The  jury  found  for  the  defendant,  and  the  counsel  for  the  plaintiff' 
afterwards  obtained  this  rule  nisi  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the 
ground  that  Clarke  was  not  proved  to  have  had  authority  to  make  such  a  statement, 
or  to  have  known  of  the  nuisance  in  question  though  the  plaintiff  himself  must  have 
been  aware  of  its  existence.  The  point  for  our  decision  is,  whether  it  was  properly 
left  to  the  jury,  in  the  absence  of  proof  of  express  authority,  to  treat  the  defendant 
as  not  being  liable  in  this  action,  on  the  ground  that  the  representation  of  Clarke  was 
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a  representation  by  an  agent  made  in  the  ordinary  conise  of  business,  and  therefore 
binding  on  the  principal.  It  was  not  shewn  at  the  tiial  what  was  the  precise  extent 
of  the  authority  given  to  Clarke,  but  I  will  assume  that  he  had  all  the  authority 
usually  confided  to  house  agents,  and  in  the  a))sence  of  express  proof  he  cannot  be 
assumed  to  have  had  more.  If  an  agent  so  authorized  should  enter  into  an  agreement 
to  let  the  house  of  his  principal,  making  it  part  of  the  contract  that  the  house  was  free 
from  .iny  particular  nuisance,  as,  for  instance,  the  immediate  neighbourhood  of  a 
brothel,  it  is  obvious  the  principal  could  only  enforce  the  contract,  or  recovei-  damages 
for  the  breach  of  it,  by  shewing  that  he  was  able  and  willing  to  do  what  his  agent 
had  contracted  [370]  to  do,  that  is,  to  let  to  the  intended  tenant  the  house  free  from 
the  particular  nuisance.  No  question  as  to  the  extent  of  the  agent's  authority  could 
in  such  a  case  arise.  The  landlord,  insisting  on  his  agent's  contract,  must  take  it  in 
solido,  with  all  its  qualificiitions  and  provisions.  If,  instead  of  an  action  at  the  suit 
of  the  landlord,  the  intended  tenant  should  sue  the  intended  landlord  for  the  breach 
of  such  a  contract,  on  the  ground  that  the  agent  had  agreed  to  let  a  house  free  from 
the  nuisance  of  a  brothel  then  the  question  argued  in  this  case,  as  to  the  authority 
of  a  house-agent  to  make  such  a  contract  binding  on  his  principal,  would  arise.  But 
the  present  is  not  a  question  as  to  the  power  of  an  agent  to  bind  his  principal  by 
contract,  but  as  to  his  power  to  affect  him  by'  a  representation  collateral  to  the  con- 
tract. Now,  in  order  to  do  this,  it  is  essential,  according  to  what  was  laid  down  by 
Gibbs,  C.  J.,  in  Pickerivg  v.  Dmvson  (4  Taunt.  786),  to  bring  home  fraud  to  the 
principal ;  and  that  was  certainly  not  done  in  this  case,  where  all  the  facts  are  con- 
sistent with  the  hypothesis,  that  the  plaintifT  innocently  gave  no  directions  whatever 
on  the  subject,  supposing  that  the  intended  tenant  would  make  the  nece.ssai-y  inquiries 
for  himself,  or  even  with  the  stronger  supposition  that  he  expressly  desired  Clarke 
not  t<j  make  any  representation  at  all  on  the  subject.  If  the  plaintiff,  knowing  of  the 
nuisance,  expressly  authorized  Clarke  to  state  that  it  did  not  exist,  or  to  make  any 
stiitement  of  similar  import ;  or  if  he  purposely  employed  an  agent,  ignorant  of  the 
truth,  in  order  that  such  agent  might  innocently  make  a  false  statement  believing  it 
to  be  true,  and  might  so  deceive  the  party  with  whom  he  was  dealing,  in  either  of 
these  cases  he  would  be  guilty  of  a  fraud,  and  the  truth  of  the  plea  would  then,  I 
think,  have  been  established.  But  on  the  general  ground  of  the  authority  of  an 
agent  to  bind  bis  principal  in  matters  within  [371]  the  scope  of  his  authority,  on 
which  the  case  was  left  to  the  jury,  1  think  that  as  no  express  authority  was  proved 
to  have  been  given  by  the  plaintiff,  authorizing  Clarke  to  make  the  representation  in 
question,  the  fraud  stated  by  the  plea  is  not  made  out,  and  consequently  the  rule  for 
a  new  trial  ought  to  be  made  absolute. 

Aldkkson,  B.  In  this  case  the  parties  have  entered  into  an  agreement  which  is 
in  writing,  and  to  the  terms  of  which  nothing  can  be  added,  and  from  them  nothing 
subtracted. 

The  agent  makes  a  representation  at  the  time  of  the  negotiation,  which  is  contrary 
to  the  fact.  If  that  were  a  fraudulent  representation,  and  in  consequence  of  that 
representation  the  bargain  was  made,  the  defendant  will  not  be  liable,  by  reason  of 
the  fraud,  and  this  is  the  point  raised  l>y  these  pleadings. 

But  here  the  representation,  though  false,  was  believed  by  the  agent  to  be  true. 
He  therefore,  if  the  case  stopped  here,  has  been  guilty  of  no  fraud. 

The  jury  have,  however,  found  that  the  true  facts  were  known  to  the  principal, 
though  not  communicated  by  him  to  the  agent ;  and  it  is  said  this  knowledge,  on  the 
part  of  the  priTicipal,  is  sufficient  to  establish  the  fraud. 

If,  indeed,  the  principal  had  instiucted  his  agent  to  make  the  false  statement,  this 
would  be  so,  although  the  agent  would  be  innocent  of  any  deceit.  But  this  fact  also 
fails.  It  may  perhaps  be  admitted,  that  such  a  statement,  if  made  part  of  the  original 
written  contract,  would  be  within  the  scope  of  the  general  agency  here  shewn  to  exist. 
But  the  contract  is  in  writing,  and  this  is  no  part  of  it.  And  I  think  it  impossible  to 
sustain  a  charge  of  frauil,  when  neither  principal  nor  agent  has  committed  any  : — the 
princijjal,  because,  though  he  knew  the  fact,  he  was  not  cognizant  of  the  misrepresenta- 
tion being  made,  nor  ever  directed  the  agent  to  make  it ;  and  the  agent,  be[372]- 
cause,  though  he  made  a  misrepresentation,  yet  he  did  not  know  it  to  be  one  at  the 
time  he  made  it,  Imt  gave  his  answer  bona  tide. 

It  is  said  that  this  will  open  a  door  to  fraud,  by  enabling  parties  in  the  situation 
of  this  principal,  themselves  conscious  of  objections  to  their  premises,  to  appoint  agents, 
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who  unconsuiousl}'  may  make  misrepresentations  to  the  injury  of  third  persons.  This 
does  not  follow.  If  the  fact  could  be  shewn,  it  would  be  a  fraud  on  the  part  of  the 
principal  with  such  a  motive  to  appoint  such  an  agent ;  and  the  third  party  is  not 
(except  from  his  own  imprudence)  in  any  real  danger,  for  he  may  always  protect  him- 
self by  making  the  representation  a  part  of  the  contract,  in  which  case  its  falsehood, 
whether  fraudulent  or  not,  will  be  a  good  defence  to  him.  For  these  reasons,  I  think 
there  should  he  a  new  trial. 

Parke,  B.  In  this  case  I  concur  in  opinion  with  my  learned  Brothers  who  have 
preceded  me,  that  there  should  be  a  new  trial. 

It  is  an  action  on  an  agreement  by  the  defendant,  to  take  the  plaintiff's  house, 
ready  furnished,  for  a  term.  The  defendant  pleads,  that  the  agreement  was  void,  on 
the  ground  of  fraud,  covin,  and  misrepresentation  of  the  plaintiff,  and  others  in 
collusion  with  him.     That  plea  the  defendant  is  to  prove. 

The  alleged  fraud  consists  in  an  untrue  representation  made  by  a  house  agent, 
employed  by  the  plaintitl',  in  answer  to  a  question  by  the  defendant.  The  question 
was,  whether  there  was  any  objection  to  the  house  ;  the  answer,  that  there  was  none ; 
and  it  appeared  that  the  next  door  was  a  brothel,  and  that  the  plaintiff'  knew  it  before, 
but  the  agent  did  not.  My  Lord  Chief  Baron  thought  the  plaintifi'  was  bound  by  the 
agent's  representation,  and  left  the  question  to  the  jury,  whether  that  representation 
was  intended  to  relate  to  intrinsic  objections  only,  or  ap-[373]-plied  to  extrinsic 
objections  also.  The  jury  found  that  it  was  meant  and  understood  to  refer  to  both, 
and  to  the  mode  in  which  that  question  was  left  to  the  jury,  or  their  finding  upon  it, 
no  objection  is  made. 

But  it  is  said,  and  I  think  justly  said,  that  it  is  not  enough  to  support  the  plea, 
that  the  representation  is  untrue ;  it  must  be  proved  to  have  been  fraudulently  made. 
As  this  representation  is  not  embodied  in  the  contract  itself,  the  contract  cannot  be 
aHected,  unless  it  be  a  fraudulent  representation,  and  that  is  the  principle  on  which 
the  plea  is  founded. 

Now  the  simple  facts,  that  the  plaintiff  knew  of  the  existence  of  the  nuisance,  and 
that  the  agent,  who  did  not  know  of  it,  represented  that  it  did  not  exist,  are  not 
enough  to  constitute  fraud  :  each  person  is  innocent,  because  the  plaintiff  makes  no 
false  representation,  and  the  agent,  though  he  makes  one,  does  not  know  it  to  be  false  ; 
and  it  seems  to  me  to  be  an  untenable  propcsition,  that  if  each  be  innocent,  the  act  of 
either  or  botli  can  be  a  fraud.  No  case  could  bo  found  in  which  such  a  principle  is 
laid  down,  as  was  admitted  in  the  course  of  the  argument.  It  must  be  conceded,  that 
if  one  employ  an  agent  to  make  a  contract,  and  that  agent,  though  the  principal  be 
perfectly  guiltless,  knowingl}'  commit  a  fraud  in  making  it,  not  only  is  the  contract 
void,  but  the  principal  is  liable  to  an  action.  Lord  Holt  held,  that  in  an  action  of 
deceit,  for  selling  one  sort  of  silk  for  another,  upon  evidence  that  there  was  no  actual 
deceit  in  the  defendant,  but  that  it  was  in  his  factor  beyond  sea,  the  merchant  was 
liable  :  Hent  v.  Aichnis  (1  .^alk.  289).  But,  in  the  present  case,  the  agent  acted  with- 
out any  fraudulent  intent;  and  therefore  his  act  alone  i  either  renders  the  plaintiff 
liable  to  an  action  nor  vitiates  the  contract.  It  must  also  be  admitted  that  if  the 
plaintiff  not  merely  knew  of  the  nuisance,  but  purposely  [374]  employed  an  ignorant 
agent,  sus|  ecting  that  a  question  would  be  asked  from  him,  and  at  the  same  time 
believing  or  suspecting  that  it  would,  by  reason  of  such  ignorance,  be  answered  in  the 
negative,  the  plaintiff  would  unquestionably  be  guilty  of  a  fraud,  and  the  contract 
would  be  avoided  ;  for  then  tlie  representation  of  the  agent,  which  he  intended  to  be 
made,  would  be  the  same  as  his  own  ;  and  his  own  representation,  coupled  with  his 
knowledge  of  its  falsehood,  would. doubtless  be  a  fraud.  But  whether  the  facts  in  the 
case  would  warrant  an  inference  that  such  a  fraud  was  committed,  it  is  unnecessary 
to  inquire,  as,  if  they  would,  this  question  should  have  been  submitted  to  the  jury. 

My  opinion,  therefore,  is,  that  the  case  has  not  been  properly  disposed  of,  and 
there  ought  to  be  a  new  trial. 

Much  discussion  took  place  on  the  argument  of  the  rule,  as  to  the  extent  of  the 
authority  delegated  to  the  agent — whether  it  was  to  make  representations  as  to  the 
intrinsic  qualities  of  the  house,  or  to  extrinsic  circumstances.  The  view  of  the  case 
which  I  have  taken,  makes  it  unnecessary  to  enter  into  that  question  in  order  to 
dispose  of  this  rule ;  and  upon  my  Lord's  report,  I  am  unable  to  collect  exactly  what 
the  authority  of  the  house-agent  was.  It  certainly  was  not  to  make  any  contract,  for 
that  was  clearly  to  be  executed  by  both  principals  :  and  whether  he  had  authority  to 
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make  any  representations  as  to  the  state  and  condition  of  the  property,  does  not 
appear  to  be  clear  ;  and  I  abstain  from  entering  into  that  question  at  all,  inasmuch  as 
ray  opinion  proceeds  on  this,  that  such  repiesentations,  whether  witliin  the  scope  of 
his  authority'  or  not,  do  not  aflect  a  regular  contract,  unless  thej^  be  fraudulent 
representations. 

Lord  Akinger,  C.  B.  This  was  an  action  on  a  contract  for  letting  a  ready- 
furnished  hou.se  for  two  years,  at  the  rent  of  £375,  by  the  plaintifF  to  the  defendant. 
The  [375]  l)reach  alleged  was,  that  the  defendant  refused  to  occupy  the  house  or  pay 
the  rent.  The  plea  was,  that  the  defendant  had  been  induced  to  enter  into  the 
contract  by  the  fraud,  covin,  and  misrepresentation  of  the  plaintifl",  and  others  in 
collusion  with  him. 

The  defendant's  counsel  began.  It  appeared  in  evidence  that  .Sir  Frederick  Fowke, 
the  defendant,  had  had  some  correspondence  with  the  son  of  Mr.  Clarke,  the  agent  of 
the  plaintiH',  to  whom  inquirers  after  the  house  had  been  referred  by  the  plaintiff.  In 
this  correspondence  the  rent  was  stated  at  350  guineas.  The  defendant  came  to  town 
with  one  of  his  sons,  and,  accompanied  by  a  friend,  went  to  the  house  in  York-place, 
Baker-street,  where  they  found  Mr.  Clarke  in  the  dining-room.  The  defendant  and 
his  son  were  both  well  pleased  with  the  house,  and  thinking  it  lather  cheap  at  350 
guineas,  Mr.  Clarke  was  pressed  by  the  defendant  to  state,  whether  there  was  any 
objection  about  the  house.  Mr.  Clarke  assured  the  defendant  that  there  was  no 
objection  whatever  The  treaty  went  oft'  on  the  rent  being  stated  at  450  guineas, 
Clarke  alleging  that  his  son  had  made  a  misUike  when  he  wrote  that  it  was  350. 
Afterwards,  in  consequence  of  some  further  negotiation,  opened  by  whom  did  not 
appear,  l)Ut  probably  by  Mr.  Clarke,  the  rent  was  reduced  to  £375,  and  the  defendant 
agreed  to  take  the  house,  whereupon  the  contract  in  question  was  drawn  up  by  Mr. 
Clarke,  and  signed  by  the  defendant  and  afterwards  by  the  plaintiff'.  Shortly  after, 
the  defendant  discovered  by  accident,  that  in  Davies-street,  next  door  to  the  house  in 
question,  which  was  a  corner  house,  a  brothel  of  the  most  odious  description  was  kept. 
There  was  full  evidence  of  the  grossness  of  the  nuisance,  that  persons  in  the  neighbour- 
hood could  not  let  their  lodgings,  and  had  been  obliged  to  abandon  their  own  houses ; 
that  the  plaintiff  was  fully  apprized  of  it,  that  he  had  consulted  with  some  of  the 
neighbours  as  to  the  best  way  of  putting  it  down,  and  proposed  that  he  would  [376] 
himself  send  in  some  servant  who  might  be  a  witness  The  defendant's  family 
consisted  of  two  sons  grown  up,  and  two  daughters,  the  eldest  sixteen.  It  was  out  of 
the  question  to  suppose  that  he  could  live  in  the  house,  and  he  gave  notice  in  writing 
that  he  declined  it. 

This  being  the  case  of  the  defendant,  Mr.  Thesiger,  for  the  plaintiff,  called  no 
witness,  but  submitted  that  there  were  two  points  :  one  for  the  jury,  whether  the 
nuisance  was  of  such  a  nature  as  to  be  a  substantial  objection  to  the  house  ;  the  other 
for  the  Judge,  which  was,  that  the  question  put  to  Mr.  Clarke  by  the  defendant, 
whether  there  was  any  objection  about  the  house,  must  be  considered  as  moaning  to 
inquire  as  to  objections  within  the  house,  which  he  admitted  it  was  the  province  of 
the  agent  to  answer ;  but  not  as  to  the  objections  arising  from  some  matter  outside 
of  the  house,  which  he  contended  the  agent  could  not  have  the  authority  of  his 
principal  to  answer,  inasmuch  as  it  opened  a  vast  Held  of  inquiry,  and  might  be  pushed 
to  any  assignable  distance,  within  which  it  might  be  supposed  the  house  might  be 
affected  by  a  nuisance. 

I  told  the  jury  that  I  saw  no  law  in  the  case;  that  if  they  thought  the  nuisance 
was  a  solid  objection  to  the  house,  whicli  I  left  to  tliom,  then  the  only  question  they 
had  to  decide  was,  whether,  when  the  defendant  put  the  question  in  which  he  used 
the  expression  about  the  house,  Mr.  Clarke  could  have  understood  him  in  any  other 
sense  than  that  of  an  oljjection  to  the  house  ;  and  if  they  thought  that  to  bo  the 
meaning  of  the  (luestion,  and  that  there  wa.s  a  solid  objection  to  the  house,  they  should 
find  for  the  defendant;  and  I  stated,  that  although  an  agent  could  not  liind  his 
principal  beyond  the  scope  of  his  autliority,  it  did  not  follow  that  the  principal  could 
impose  upon  a  third  party  a  contract  procured  by  the  false  representation  of  his  agent, 
and  that  for  the  pui-pose  of  that  cause  the  representation  made  by  Mr.  Clarke  must 
have  the  same  effect  as  if  made  by  the  plaintiff.  The  jury  gave  their  verdict  on  [377] 
both  the  questions  I  had  left  to  them,  without  hesitation,  for  the  defendant. 

Upon  a  motion  for  a  new  trial,  the  same  distinction  was  pressed  upon  the  Court, 
between  an  objection  in  the  house  and  an  objection  about  the  house,  and  as  I  under- 
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stood,  it  was  admitted  by  the  counsel,  that  had  there  been  a  good  objection  within 
the  house,  the  contract  would  have  been  void.  But  it  appeared  to  the  other  members 
of  the  Court  that,  this  question  arising  upon  a  plea  of  fraud  and  covin,  I  was  wrong 
in  my  opinion,  that  the  representation  made  by  the  agent  had  the  .same  efl'ect  as  if 
made  by  the  principal.  For  it  was  said,  and  is  now  said,  that  there  was  no  fraud  in 
the  agent,  because  it  did  not  appear  that  he  knew  of  the  objection  ;  and  none  in  the 
principal,  because  he  did  not  make  the  representation.  Upon  which  the  rule  was 
granted. 

I  have  bestowed  some  consideration  on  this  subject  since,  and  am  soriy  to  find 
myself  obliged  to  differ  from  my  Brethren  on  a  matter  that  appears  to  me,  but  for 
their  opinion,  too  plain  to  admit  of  a  doubt  In  the  first  place,  it  is  not  correct  to 
suppose  that  the  legal  definition  of  fraud  and  covin  necessarily  includes  any  degree  of 
moral  turpitude.  Every  action  for  the  breach  of  a  promise,  for  deceit,  for  not  complying 
with  a  warranty,  or  for  a  false  representation,  is  founded  upon  a  legal  fraud,  which  is 
charged  as  such  in  the  declaration,  although  there  be  no  moral  guilt  in  the  defendant. 
The  warranty  of  a  fact  which  does  not  exist,  or  the  representation  of  a  material  fact 
contrary  to  the  truth,  are  both  said,  in  the  language  of  the  law,  to  be  fraudulent, 
although  the  party  making  them  suppose  them  to  be  correct.  This  point,  if  it  could 
be  doubted,  is  fully  established  hy  the  case  of  IViUiamson  v.  Allison  (2  East,  446). 
That  was  a  declaration  in  tort  for  breach  of  a  warranty,  that  twenty-four  dozen  bottles 
of  claret  weie  in  a  fit  and  proper  [378]  state  to  be  exported  to  India,  whereas  they 
were  at  the  time — and  the  defendant  well  knew  they  were — in  a  very  unfit  and 
impropei'  state.  At  the  trial  no  evidence  was  given  of  the  defendant's  knowledge, 
and  the  verdict  being  for  the  plaintifi',  a  motion  was  made  afterwards  for  a  new  trial, 
on  the  ground  that  the  scienter,  having  been  alleged,  ought  to  have  been  proved. 
But  the  Court,  after  full  discussion,  and  a  reference  to  cases  cited  in  the  argument, 
were  unanimously  of  opinion  that  the  allegation  of  the  scienter  was  wholly  unnecessary 
and  immaterial,  and  therefore  need  not  be  proved.  Now  if  the  action  had  been  for  a 
false  representation  made  by  the  seller  of  a  material  fact,  by  reason  of  which  the 
plaintiff'  was  induced  to  huy,  although  the  seller  might  have  supposed  the  fact  to  be 
true,  the  same  reasoning  or  the  same  rule  would  apply  ;  the  difference  between  a 
warranty  and  a  representation  is  nothing  more  than  this,  that  where  there  is  a  written 
contr.'ict,  the  warranty  forms  a  part  of  the  contract,  but  the  representation  is  collateral 
to  the  contract,  and  may  be  made  verbally,  though  the  contract  may  be  in  writing  :  but 
if  it  be  of  a  fact  without  which  the  other  party  would  not  have  entered  into  the  contract 
at  all,  or  at  least  on  the  same  terms,  it  is  equally  effectual,  if  untrue,  to  avoid  the 
contract,  or  to  give  an  action  for  damages  on  the  ground  of  fraud.  This  is  often 
illustrated  by  actions,  which  have  been  very  common  of  late,  by  the  purchasers  of 
public-houses,  who  have  been  induced  to  buy  or  to  give  a  greater  price  for  the 
goodwill  of  the  house,  by  a  representation  of  the  extent  of  its  business ;  and  if  that 
representation  turns  out  to  be  false,  even  though  the  party  making  it  supposed  it  to 
be  true,  and  whether  that  party  were  tlie  principal  or  the  agent,  it  has  never  been 
doubted  that  the  contract  is  void,  and  that  the  bu3'er  may  recover  back  his  money  in 
an  action  for  money  had  and  received  to  his  use.  In  the  case  of  Hodaon  v.  Williamson 
(1  W.  Black.  463),  Mr.  Justice  Yates  lays  it  [379]  dowti  as  a  general  proposition,  that 
"the  concealment  of  material  circumstances  vitiates  all  contracts,  upon  the  principles 
of  natui'al  law."  If  this  be  true,  can  it  be  doubted  that  the  false  representation  of  a 
material  circumstance  also  vitiates  a  contract?  These  principles  are  familiar  to  every 
person  conversant  with  the  law  of  insuiance.  But  a  policy  of  insurance  is  a  contract, 
and  is  to  be  governed  by  the  same  piineiples  as  govern  other  contracts.  When  it  is 
said  to  be  a  contract  uberrima?  fidei,  this  onl}'  means  that  the  good  faith,  which  is  the 
basis  of  all  contracts,  is  more  especially  required  in  that  species  of  contract,  in  which 
one  of  the  parties  is  necessarily  less  acquainted  with  the  details  of  the  subject  of  the 
contract  than  the  other.  Now  nothing  is  more  certain  than  that  the  concealment 
or  misrepresentation,  whether  by  principal  or  agent,  by  design  or  by  mistake,  of  a 
material  fact,  however  innocently  made,  avoids  the  contract  on  the  ground  of  a 
legal  fraud.  But  though  I  consider  this  case  as  coming  fully  within  the  meaning  of 
a  legal  fraud,  even  if  the  agent  is  presumed  to  be  ignorant  of  the  fahehood  of  hia 
misrepi'esentation,  I  am  very  far  from  conceding  that  it  is  a  case  void  of  all  moral 
turpitude. 

The  verdict  of  the  jury  entitles  me  to  consider  the  question  put  by  the  defendant 
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exactly  the  same  .is  if  it  had  been  put  in  this  form  :  "Is  there  no  brothel,  or  smith's 
forge,  or  farrier's  shop,  or  other  nuisance  so  near  the  house  as  to  make  it  objection- 
able,'' to  which  the  agent  replies,  "  I  assure  you  there  is  none." 

In  the  case  of  Puwson  v.  JFat^mi  (Cowp.  7S5),  Lord  Mansfield  lays  it  down, 
generally,  that  in  a  representation  to  induce  a  party  to  make  a  contract,  it  is  equally 
false  for  a  man  to  affirm  that  of  which  he  knows  nothing,  as  it  is  to  affirm  that  to  be 
true  which  he  knows  to  be  false.  This  ma.xim  is  neither  negatived  nor  qualified  by  the 
[380]  doctrine  laid  down  in  that  class  of  cases  derived  from  Pushy  v.  Freeman.  The 
plaintiffs  in  those  cases  sought  to  charge  a  party  with  damages  for  stating  that  which 
he  believed  to  be  true,  though  he  did  not  know  it  to  be  so,  in  answer  to  inquiries 
made  by  the  plaintiff  respecting  the  credit  of  a  third  person.  There  the  defendant 
had  no  end  to  gain,  no  interest  in  the  event,  no  motive  to  deceive ;  he  was  not  one  of 
the  dramatis  person*  in  the  construction  of  any  contract.  It  does  not  follow  from 
the  principle  established  in  these  cases,  that  if  in  any  one  of  them  the  defendant  had 
been  the  agent  employed  b\'  the  purchaser  of  the  goods  to  buy  them  for  him,  and 
even  without  the  authority  of  his  principal,  had  made  false  representations  of  his 
circumstances,  to  induce  the  seller  to  make  a  contract  to  sell  his  goods  on  credit,  the 
seller  would  have  been  bound  to  deliver  them. 

Mr.  Clarke,  the  agent,  at  least  for  letting  the  house,  has  in  this  case  induced  the 
defendant  to  enter  into  a  contract  by  a  false  representation  by  no  means  free  from 
moral  turpitude,  even  upon  the  presumption  that  he  was  wholly  ignorant  of  the 
matter.  That  the  truth  was  known  t«  the  plaintift'  is  admitted  ;  that  he  had  an 
interest  to  conceal  it,  oaiuiot  be  denied  ;  nor  can  it  be  denied  that  it  was  concealed 
from  the  defendant.  Whether  his  concealment  was  consistent  with  good  faith  and 
free  from  moral  turpitude,  may  be  determined  by  a  reference  to  the  case  put  by 
Cicero  in  the  third  book  of  his  Treatise  de  Otticiis,  which  I  the  rather  mention, 
because  the  house,  the  sale  of  which  he  puts  hypotlTetically,  by  way  of  example,  was 
liable  to  an  objection  that  bears  some  analogy  to  the  present : — 

"  Vendat  a;des  vir  bonus  propter  aliqua  vitia,  quae  ipse  norit,  cieteri  ignorent :  pes- 
tilentes  sint,  et  habeantur  salubies  ;  ignoretur  in  omnibus  cubiculis  apparere  serpentes  ; 
male  materiata?,  ruinosie :  sed  hoc  pr;eter  dorainura  nemo  sciat :  qusero,  si  hoc 
emptoribus  venditor  non  dixerit,  wdesque  vendiderit  pluris  multo,  quam  se  vendi- 
turum  putarit,  [381]  nuni  id  injustfe  an  improbe  fecerit?"  He  then  gives  the 
arguments  on  both  sides,  and  concludes  that  the  vendor  ought  not  to  have  concealed 
these  defects  in  the  house  from  the  buyer.  "  Neque  enim  id  est  celare,  quidquid 
reticeas :  sed  cum,  quod  tu  scias,  id  ignorare  emolumenti  tui  causa  velis  eos,  quoium 
intersit  id  scire."  Then  this  illustrious  moralist  gives  his  own  opinion  of  the  moral 
turpitude  of  such  a  concealment,  for  he  says — "Hoc  autem  celandi  genus  quale  sit,  et 
cujus  hominis,  quis  non  videt  ?  certe  non  aperti,  non  siniplicis,  non  ingenui,  non  justi, 
nonj  boni  viri ;  versuti  potius,  obscuri,  Jistuti,  fallacis,  malitiosi,  callidi,  veteratoris, 
vafri."  Now,  the  present  is  a  case  in  which  the  fraudulent  concealment  of  a  material 
fact  by  the  principal,  and  the  false  representation  of  the  agent,  comVjine  to  constitute  a 
sufheient  degi-ee  of  fraud,  even  morally  speaking,  to  sustain  the  defendant's  plea,  that 
he  was  induced  by  fraud,  covin,  and  fal.se  representation  to  sign  the  contract.  If, 
instea<l  of  a  brothel  next  door  to  the  house,  some  person  had  died  of  the  plague  in  one 
of  the  chambers  the  week  before  it  was  let,  the  case  would  be  exactly  similar  to  that 
put  by  Cicero  of  the  aides  pestilentes.  Accorfling  to  the  concession  of  Mr.  Thesiger, 
that  objection  aiising  within  the  house,  the  contract,  under  the  circumstances  of  this 
case,  would  be  void.  But  according  to  the  argument  of  my  learned  Biethien,  this 
intrinsic  objection  would  have  made  no  difference  ;  the  agent  not  being  acquainte  i 
with  the  fact,  and  the  principal  being  no  partv  to  the  representation.  But  it  appeals 
to  me  that  nothing  can  be  more  plain  than  that  the  principal,  though  not  bound  by 
the  representation  of  his  agent,  Ciinnot  take  advantage  of  a  contract  made  under  the 
false  representation  of  an  agent,  whether  that  agent  was  authorized  by  him  or  not  to 
make  such  representiition. 

Put  the  ordijiary  case  of  a  servant  employed  to  sell  a  horse,  but  expressly  forbid 
to  warrant  him  sound.  Is  it  contended  that  the  buyer,  induced  by  the  warranty  to 
[382]  give  ten  times  the  price  which  he  would  have  given  for  an  unsound  horse,  when 
he  discovers  the  horse  to  be  unsound,  is  not  entitled  to  rescind  the  contract  ?  This 
would  be  to  say,  that  though  the  piincipal  is  not  bound  by  the  false  representation 
of  an  agent,  yet  he  is  entitled  to  Uvke  ;idvant;ige  of  that  false  representation,  for  the 
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purpose  of  obtaining  a  contract  beneficial  to  himself,  which  he  could  not  have  obtained 
without  it.  I  own  that  it  never  had  occurred  to  me  to  doubt,  upon  principle  or  upon 
the  authority  of  decided  cases,  that  the  knowledge  of  the  principal  was  the  knowledge 
of  the  agent,  and  the  knowledge  of  the  agent  the  knowledge  of  the  principal.  In  the 
case  of  Seaman  v.  Fontrtuu  {2  Stra.  1183),  the  plaintiff,  living  abroad,  wrote  a  letter 
dated  27th  of  June,  1740,  to  order  his  agent  to  elfect  an  insurance  upon  a  vessel ;  the 
agent  received  the  letter  the  25th  of  August,  and  effected  the  policy  the  same  day  ; 
but  on  the  SSrd  of  August  the  agent  received  a  letter,  mentioning  that  on  the  12th 
the  ship  in  question  had  been  lost  sight  of  all  at  once  ;  that  the  captain  had  before 
said  she  was  leaky,  and  there  was  a  hard  gale  on  the  13th;  the  ship  in  fact  was  not 
then  lost,  but  was  captured  by  the  enemy  on  the  19th  of  August.  It  was  held, 
however,  that  the  policy  was  void,  because  the  agent  did  not  communicate  the  intelli- 
gence he  had  leceived,  of  which  his  principal  knew  nothing.  This  piinciple  was 
pushed  even  further  in  the  case  of  Fitzheiheii  v.  Mather  (1  T.  E,.  12),  where  an  agent 
having  written  a  letter  of  advice  on  which  a  policy  was  effected,  received  intelligence 
the  next  day  in  time  to  have  written  by  the  post,  that  the  ship  was  lost,  but  omitted 
to  write.  The  policy  not  having  been  etfeeted  until  after  the  second  day's  post  had 
arrived,  was  held  to  be  void.  These  are  cases  to  shew  the  effect  of  knowledge  by  the 
agent  only,  but  the  cases  are  so  numerous  where  policies  have  been  declared  void  by 
reason  of  the  know-[383]-ledge  of  the  principal  not  communicated  to  the  agent,  that 
it  is  needless  to  cite  them  ;  no  principle  being  better  established,  at  least  in  the  law  of 
insurance,  than  that  the  knowledge  of  the  principal  is  the  knowledge  of  the  agent. 
That  it  prevails  also  in  other  cases,  may  be  shewn  by  the  authority  of  Afaylww  v.  Eames 
(3  B.  &  Cr.  601) ;  there  the  agent,  who  sent  goods  by  a  carrier,  did  not  know  that  the 
carrier  had  limited  his  responsibility  by  a  notice,  but  the  piincipal  did  know  it,  and 
the  Court  held  that  the  knowledge  of  the  principal  was  the  knowledge  of  the  agent, 
in  favour  of  the  carrier.  The  saTne  principle  was  recognised  in  the  cases  of  Willis  v. 
The  Bank  of  England  (4  Adol.  &  Ell.  39  ;  5  Nev.  &  M.  478),  and  Schneidtr  v.  Heath,  a 
cause  in  which  I  was  one  of  the  counsel.  It  is  shortly  reported  in  3rd  Gamp.  506. 
That  was  a  case  of  the  sale  of  a  ship  under  a  pai'ticular,  which  represented  the  hull  to 
be  nearly  as  good  as  when  launched,  but  the  vessel  and  stores  were  to  be  taken  with 
all  faults  as  they  then  lay.  The  bottom  of  the  vessel  was  worm-eaten  and  the  keel 
broken,  and  she  was  quite  unsea worthy.  The  captain,  when  the  ship  was  advertised 
for  sale,  had  set  her  afloat,  so  that  neither  the  person  who  framed  the  particular,  nor 
the  buyer,  could  discover  these  defects.  An  action  was  brought  for  money  had  and 
received,  to  recover  back  the  deposit  by  the  purchaser.  The  person  who  prepared 
the  particular  of  sale  proved  that  he  had  inserted  the  description  of  the  vessel  without 
having  examined  her,  nor  was  he  aware  that  it  was  untrue.  Mansfield,  C.  J.,  says — 
"I  think  the  particular  is  evidence  here  by  way  of  representation,  that  states  the 
hull  to  be  nearly  as  good  as  when  launched,  and  that  the  vessel  required  a  most  trifling 
outfit.  Now,  is  this  true  or  false  ?  If  false,  it  is  a  fraud  which  vitiates  the  contract. 
What  was  the  fact?  The  hull  was  worm-eaten,  the  keel  was  broken,  and  the  ship 
could  not  be  rendered  seaworthy  without  a  most  expensive  outfit.  The  agent  [384] 
tells  us,  he  framed  this  particular  without  knowing  anything  of  the  matter.  But  it 
signifies  nothing  whether  a  man  represents  a  thing  to  be  diflcient  from  what  he  knows 
it  to  be,  or  whether  he  makes  a  representation  which  he  does  not  know  at  the  time  to 
be  true  or  false,  if,  in  point  of  fact,  it  turns  out  to  be  f.ilse."  I'his  case  appears  to 
me  exactly  in  point,  and  I  cannot  but  persuade  myself  that  I  am  supported  in  my 
opinion  by  the  great  authority  of  Sir  James  Mansfield.  These  cases  were  all  cited  in 
the  argument.  I  must  own,  howevei-,  that  the  principle  found  in  them  appears  to  me 
so  familiar  with  the  daily  practice  of  the  Courts  and  of  the  world,  that  I  should  not 
have  thought  it  necessary  to  refer  to  cases,  but  for  the  very  grave  doubt  thrown  upon 
it.  Where  the  owner  of  a  house  or  of  a  farm  employs  an  agent  to  negotiate  and  settle 
the  terms  of  a  contract  for  letting  the  one  or  the  other,  more  especially  when  he  has 
referred  to  that  agent  for  particulars,  can  it  be  doubted  that  the  party  treating  with 
that  agent  is  entitled  to  consider  him  as  the  proper  source  of  all  infprraation  that  it 
may  be  material  to  him  to  possess  with  a  view  to  making  his  contract?  Or  that  for 
the  purpose  of  such  contract,  any  representation,  material  to  the  subject  of  inquiry, 
must  be  considered  as  if  made  by  the  principal?  Put  the  case,  that  Mr.  Clarke 
the  agent  had  been  fully  appiized  of  this  objection  to  the  house,  but  that  in  the 
multiplicity  of    his    engagements    he    had  sent  a  clerk    to  represent  him,  and  that 
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the  clerk,  in  ignorance,  had  made  the  representsition  in  question  :  would  the  argu- 
ment have  been  urged  in  that  case,  that  there  was  no  fraud  in  the  clerk  because 
he  was  ignorant,  and  none  in  the  master  because  he  did  not  make  the  representa- 
tion? But  what  other  relation  exists  between  master  and  servant,  as  far  as  third 
persons  are  concerned,  but  that  of  principal  and  agent?  If  the  clerk  of  a  merchant 
or  tradesman  ofl'er  goods  for  sale  to  a  customer,  with  a  misrepresentation  very 
material  to  their  value,  which  representation  his  master  knows  to  be  false,  [385] 
InU  the  clerk  supposed  to  be  true,  whereupon  the  customer  agrees  to  give  double  the 
real  value  of  the  goods,  is  the  customer  bound  to  take  and  pay  for  the  goods,  because 
the  clerk  only  represented  a  fact  which  he  did  not  know  to  be  false?  or  is  not  the 
contract,  for  the  purpose  of  trying  its  validity  against  the  purchaser,  to  be  dealt  with 
in  the  same  way  as  if  the  master  had  made  the  representation?  Qui  facit  per  alium 
facit  per  se.  And  what  would  be  the  condition  of  men,  if,  in  evevy  case  of  a  treaty 
made  with  an  agent,  the  party  was  under  the  necessity  of  submitting  to  suffer  by  the 
misrepresentations  of  that  agent  about  the  subject-matter,  because  he  had  not  first 
.ascertained  the  extent  of  the  agent's  powers  ? 

In  transactions  that  are  of  a  very  unusual  character,  and  where  power  is  rarely 
granted  to  an  agent  to  bind  his  principal,  except  within  vcr\'  strict  limits,  it  may  be 
a  very  necessary  caution  in  the  party  dealing  with  the  agent  to  know  first  the  extent 
of  his  authority  ;  but  in  so  ordinary  a  transaction  as  that  of  letting  a  ready-furnished 
house,  where  the  principal  refers  to  a  house-agent  for  particulars,  and  leaves  it  to  him 
to  procure  a  tenant — who  would  think  of  suspending  the  treaty,  in  order  to  write  to 
the  landlord  in  the  country  to  make  inquiries,  lest  the  agent  might  not  have  full  power 
or  information  to  answer  them  ?  Nevertheless  the  argument  for  the  plaintiff  is 
mainly  founded  upon  a  conjecture,  that  the  agent  might  possibly  have  had  no  authority 
to  make  a  representation  of  this  kind,  upon  which  it  is  contended  that  it  must  not  be 
presumed  that  he  had  such  an  authority  without  proof,  and  that  if  he  had  no  such 
authority  he  could  not  bind  his  principal. 

I  grapple  with  this  argument,  first,  by  denying  the  propriety  of  the  conjecture 
upon  which  it  is  founded.  I  maintain  that  a  man  who  employs  his  agent  to  let  his 
house  or  farm,  or  who  refers  inquirers  to  an  agent  for  particulars  upon  any  subject, 
must  be  presumed,  if  the  con-[386]  trary  be  not  proved,  to  have  given  that  agent  full 
authority  to  communicate  all  infoi-mation  that  is  coiniected  with  the  subject,  and  that 
it  may  be  important  to  the  inquirer  to  know.  But  I  also  deny  the  conclusion,  as  far 
as  it  applies  to  this  case.  Let  us  simplify  the  case,  by  assuming  that  the  agent  was 
expressly  prohibited  from  giving  any  information,  except  as  to  the  amount  of  rent 
demanded,  and  strictly  charged  to  refer  the  inquirers  to  the  principal  for  all  other 
matters  ;  neveitheless  the  agent,  without  knowing  anything  of  the  facts,  thinks  fit  to 
answer  to  inquiries  upon  every  subject  upon  which  it  ma\'  be  material  to  the  tenant 
to  be  truly  informed  ;  to  make  such  false  representations  as  induce  the  tenant,  without 
hesitation,  to  agree  to  take  the  house  at  the  rent  proposed:  whereas  no  man  in  his 
senses  would  have  taken  the  house  at  such  a  rent,  or  perhaps  at  any  rent,  had  the 
facts  been  truly  represented.  Now,  if  the  tenant  should  afterwards  bring  an  action 
of  deceit  for  a  false  representation,  I  will  not  stop  to  intiuiro  whether  the  landlord 
would  be  liable,  upon  his  proving  that  he  expressl}' prohibited  his  agent  from  answer- 
ing any  question  :  but  I  will  say  that  if,  in  such  an  action,  he  might  defend  himself 
upon  the  ground  of  the  want  of  authority  in  his  agent,  it  l)y  no  means  follows  that  he 
could  insist  upon  enforcing  the  contract  against  the  tenant  who  renounced  it.  In 
other  words,  as  I  have  before  said,  it  does  not  follow,  that  because  he  is  not  bound  by 
the  representation  of  an  agent  without  authority,  he  is  therefore  entitled  to  bind 
another  man  to  a  contract,  obtained  by  the  false  representation  of  that  agent.  It  is 
one  thing  to  say  that  he  may  avoid  a  contract  if  his  agent,  without  his  authority,  has 
inserted  a  warranty  in  the  contract ;  and  another  to  say,  that  he  may  enforce  a  con- 
tract obtained  by  means  of  a  false  representation  made  by  his  agent,  because  the  agent 
had  no  authority. 

[Jpon  these  grounds,  which  I  own  seem  to  me  very  clear,  I  am  of  opinion,  that  for 
the  purpose  of  this  plea  the  repre  [387]-sentation  of  the  agent  is  that  of  the  pi'iucipal ; 
and  the  falsehood  of  that  representation  to  the  knowledge  of  the  principal,  and  the 
concealment  of  a  material  fact  to  the  defendant,  are  sufficient  to  sustain  the  plea. 

I  would  just  add,  that,  in  the  cjuse  of  I'irkerinij  v.  lkrw.<on,  which  has  been  referred  to, 
there  was  no  fraud,  and  no  representation.     The  sellers  had  bought  the  ship  upon  a 


462  HARRISON    V.  PAYNTER 


6  M.  &  W.  388. 


representation  which  they  shewed  to  the  buyer,  not  as  their  representation,  but  as 
the  one  made  to  them,  and  which  they  had  no  reason  to  doubt ;  and  they  at  the  same 
time  gave  to  the  buyer  the  fullest  opportunity  of  examining  the  ship,  of  the  state  of 
which  they  knew  nothing. 

Rule  absolute  for  a  new  trial. 

Harrison  v.  Paynter.  Exch.  of  Pleas.  1840.— In  the  year  1837  two  writs  of 
fi.  fa.,  one  at  the  suit  of  S.  for  £1034,  the  other  at  the  suit  of  C.  for  £530, 
were  issued  against  the  West  Cork  Mining  Company,  and  lodged  with  the  sherilV 
of  Surrey,  who  seized  goods  of  the  company  to  a  large  amount.  Proceedings  in 
Chanceiy  were  then  instituted  by  the  company,  and  injunctions  granted  to  restrain 
the  sheriff  fi'om  selling  the  goods,  but  he  nevertheless  sold  them,  and  they  realized 
£1370,  which  he  paid  into  his  banker's  hands  to  the  account  of  the  sheritt'.  On 
the  6th  of  June,  lcS39,  (the  proceedings  in  Chancery  being  still  pending),  the  plaintiff 
issued  a  fi.  fa.  against  the  company,  directed  to  the  defendant,  the  sheriff  foi'  that 
year,  and  gave  him  notice  of  the  former  levy.  On  the  8th  of  August  the  pro- 
ceedings in  Chancery  terminated  ;  the  result  of  which  was,  that  the  debts  of  S. 
and  C.  were  reduced  to  £545,  which  reduced  amount  was  paid  over  to  them  by 
the  sheriff,  and  the  residue,  £825,  paid  over  to  the  company,  and  the  sheriff 
retui-ned  nulla  bona  to  the  plaintiff's  execution  The  same  person  acted  as  under- 
sheriff  in  the  years  1837,  l.'^38,  and  1839  :— Held,  in  an  action  for  a  false  return, 
that  the  present  defendant  was  not  liable,  inasmuch  as  the  former  writs  were 
wholly  executed  by  the  seizure  and  sale  of  the  goods  by  the  sheriff  in  1837,  and 
therefore  ought  not  to  be  transferred  to  the  present  defendant  under  3  &  4  Will.  4, 
c.  99,  s.  7,  as  writs  "not  wholly  executed  ;"  and  that  he  was  not  I'endered  liable 
by  having  employed  the  same  under-sheriff. — Held,  also,  that  the  balance  of  the 
proceeds  of  the  goods  after  satisfying  the  two  former  executions,  constituted  a 
debt  from  the  sheriff  who  levied  in  1837  to  the  company,  and  as  such  could  not 
be  taken  in  execution  under  1  &  2  Vict.  c.  110,  s.  12. 

[S.  C.  8  Dowl.  P.  C.  349  ;  9  L.  J.  Ex.  169 ;  4  Jur.  488.] 

Case  against  the  sheritl'  of  Surrey  for  a  false  return  of  nulla  bona  to  an  alias 
testatum  fi.  fa.,  issued  at  the  suit  of  the  plaintiff  again.st  the  West  Cork  Mining 
Company. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  there  were  no  goods, 
chattels,  or  effects,  of  the  said  company  within  his  the  said  sheriff's  bailiwick,  whereof 
he  [388]  could  have  levied,  &c. ;  thirdly,  that  the  sherift'  had  not  any  notice  as  in  the 
declaration  alleged,  of  thei'e  being  any  such  goods,  &e.,  within  his  bailiwick,  whereof 
he  could  have  levied  :  on  which  pleas  issues  were  taken. 

At  the  trial  before  Lord  Aljinger,  C.  B.,  at  the  London  Sittings  after  last  Hilary 
Term,  the  following  facts  appeared  in  evidence.  In  the  year  1837  two  writs  of  fi.  fa., 
one  at  the  suit  of  a  person  named  Solarte,  for  £1034,  and  the  other  at  the  suit  of 
Elkington  for  £530,  were  issued  against  the  West  Cork  Mining  Company,  and  lodged 
with  Alcock,  the  then  Sheriff  of  Surrey,  who  seized  under  them  goods  belonging  to 
the  company  to  the  amount  of  between  £1300  and  £1400.  Proceedings  in  Chancery 
were  then  instituted  by  the  company  against  the  plaintifts  in  those  actions,  and 
injunctions  were  obtained  to  restrain  the  sheriff'  from  selling  the  goods,  which  were 
served  upon  him  in  July  1837.  The  sheriff,  however,  in  defiance  of  the  injunctions, 
sold  the  goods  in  October  1837,  and  they  realized  £1370,  which  having  been  received 
by  the  under-sheiiff,  was  by  him  paid  into  the  hands  of  his  Ijanker,  with  whom  he 
kept  an  account  in  the  name  of  the  sheriff.  On  the  6th  of  June,  1839,  (the  proceed- 
ings in  Chancery  being  still  pending),  the  present  plaintiff  issued  the  alias  testatum 
fi.  fa.  against  the  company  for  2491.  18s.,  directed  to  the  defendant,  who  had  come 
into  office  in  that  year,  and  on  the  17th  of  June  served  him  with  notice  of  the  two 
former  levies,  and  of  the  money  remaining  in  the  late  sheriff's  hands,  and  requiiing 
him  to  make  a  levy  out  of  it,  and  not  to  pay  it  over  to  the  company.  On  the  8th  of 
August  following,  the  proceedings  in  Chancery  terminated  ;  the  I'esult  of  which  was, 
that  the  debt  of  Solarte  was  reduced  to  £530,  and  that  of  Elkington  to  £15,  which 
amount  was  paid  over  to  them  by  the  sheriff,  and  their  debts  satisfied,  and  the  residue 
of  £825  was  paid  over  to  the  West  Cork  Mining  Company  under  an  indemnity.     The 


6M.  &W.389.  HARRISON    r.  PAYNTER  463 

sheriflF  returned  nulla  bona  to  the  plaintiff's  execution.  [389]  It  appeared  that  the 
same  under-sherifi  bad  acted  for  the  difi'erent  sheriff's  during  the  years  1837,  1838, 
and  1839.  It  was  objected  at  the  trial,  that  the  plaintifl's  remedy  was  against  the 
late  sherifT;  and  Lord  Abinger,  C.  B.,  being  of  that  opinion,  the  jurj',  under  his 
direction,  found  a  verdict  for  the  defendant  on  the  first  and  second  issues,  and  for 
the  plaintiff  on  the  third,  as  to  the  notice :  the  learned  Judge  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  on  the  two  former  issues  for  the  amount  of  his 
execution,  if  the  Court  should  be  of  opinion  that  the  present  defendant  was  liable. 

Kelly  now  moved  accordingly.  The  present  sheriff"  is  liable  at  the  suit  of  the 
plaintitl.  The  writs  issued  at  the  suit  of  Solarte  and  Elkington  were  unexecuted 
writs  down  to  the  time  of  the  plaintiff's  execution,  and  as  such,  ought  to  have  been 
transferred  to  the  succeeding  sheriff",  under  the  provisions  of  3  tfe  4  Will.  4,  c.  99, 
s.  7  ;  and  the  Court  will  presume  that  that  has  been  done  which  the  law  requires  to 
be  done.  The  defendant  had,  therefore,  notice  of  the  money  having  been  levied 
under  those  executions,  and  the  surplus,  after  satisfying  them,  was  money  available 
in  his  hands  for  the  payment  of  the  plaintifTs  claim  ;  and  having  paid  it  over  to  the 
company,  he  is  liable  in  this  action  for  a  false  return.  A  writ  of  execution  is  "  not 
wholly  executed,"  until  the  money  levied  is  paid  over  to  the  plaintiff  in  the  action. 
The  under-sheriff  held  the  money  to  satisfy  the  former  executions ;  and  though  the 
writs  were  not  actually  transferred,  in  consequence  of  the  defendant  having  employed 
the  same  under  sheriff,  yet  it  must  be  considered  the  same  as  if  they  were  actually 
transferred  from  the  old  sheriff  to  the  new,  and  then  the  under-shei  iff  ceased  to  hold 
the  money  for  the  former  sheriff,  and  held  it  for  the  present  one.  [Parke,  B.  Suppose 
the  writs  were  not  wholly  executed,  and  that  the  under-sheiiii'  ought  to  have  trans- 
ferred the  monev  to  the  account  of  [390]  the  new  sheriff,  but  omitted  to  do  so,  can 
you  niaintiiin  an  action  ai;.iinst  the  present  sheriff'  under  these  circumstances!]  It  is 
submitted,  that  these  being  writs  "  not  wholly  executed,"  were  transferred  bv  opera- 
tion of  law  ;  and  if  they  were  so,  then  the  under-sheriff"  would  hold  the  money  to 
satisfy  those  writs  in  the  hands  of  the  new  sheriff;  and  by  operation  of  law,  the  money 
would  become  the  money  of  the  new  sheriff  for  that  purpose.  But  independently  of 
that  question,  and  even  supposing  that  the  mone}'  is  to  be  considered  as  money 
remaining  in  the  hands  of  the  late  sheriff,  the  surplus,  after  satisfying  the  former 
executions,  was  money  belonging  to  the  West  Cork  Mining  Company,  which  might 
have  been  seized  by  the  present  sheriff  under  1  &  2  Vict,  c  110,  s.  12,  which  enables 
the  sheriff'  to  seize  and  take  any  money  or  bank  notes  belonging  to  the  person  against 
whose  estate  a  fi.  fa.  shall  be  sued  out.  [Alderson,  B.  The  word  "  money  '  there 
means  speciHc  gold  and  silver  coin  or  bank  notes,  not  a  debt.  Before  the  late  act, 
bank  notes  and  cash  could  not  be  taken  in  execution.  Parke,  B.  Under  that  statute 
you  cannot  seize  a  debt.  This  was  not  a  security  for  a  debt,  nor  a  security  for  money 
in  the  funds,  but  a  mere  debt.]  If  that  be  so,  the  other  point  is  important,  as  it  has 
now  become  a  general  practice  for  sheriffs  to  appoint  the  under-sheriff  who  was  in 
office  the  preceding  year. 

Lord  Aiiixgek,  C.  B.  The  practice  of  appointing  the  same  under-sheriff  to  act 
for  succeeding  sheriffs  has  been  found  so  convenient  that  it  has  been  established  by 
act  of  Parliament  (3  &  4  Will.  4,  c.  42,  s  20),  that  the  sheriffs  of  each  county  shall 
appoint  deputies  or  agents  who  shall  be  resident  or  have  an  office  in  London,  and  it 
has  been  found  so  convenient  for  succeeding  sheriffs  to  appoint  the  same  agent,  that 
I  should  be  very  sorry  that  that  circumstance  should  be  [391]  made  a  ground  for 
charging  the  new  sheriff  with  the  liabilities  of  the  old  one.  I  thouirht  at  the  trial, 
and  I  still  think,  that  the  money  received  by  the  former  sheriff  on  the  sale  of  the 
goods,  cannot  be  considered  as  money  in  the  hands  of  the  new  sheriff,  inasmuch 
as  there  was  no  transfer  of  the  accounts  relating  to  this  matter  from  the  one  to 
the  other. 

Paukk,  13.  It  is  perfectly  clear  to  me  that  the  plaintiff  is  not  entitled  to  a 
rule  in  this  ease.  The  facts  are  these.  Writs  of  execution  are  issued,  directed  to  the 
late  sheriff,  who  seizes  under  them  moie  than  suflicient  to  satisfy  the  claims  of  the 
execution  creditois.  The  goods  are  sold,  and  the  proceeds  are  subsequently  applied 
in  discharge  of  those  claims,  and  the  residue  paid  over  by  the  under  sheriff  to  the 
defendants  in  those  actions.  LTnder  these  circumstances,  the  present  defendant  having 
in  the  meantime  become  sheriff",  it  is  contended  that  these  writs  ought  to  have  been 
transferred  from  the  old  sheriff  to  the  new,  by  virtue  of  the  3  &  4  Will.  4,  c.  99,  s.  7, 
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which  provides,  that  eveiy  sheriff  shall,  at  the  expiration  of  his  office,  make  out  and 
deliver  to  the  new  sheriff' an  account  of  all  prisoners  in  his  custody,  and  of  all  writs  in 
his  hands  not  wholly  executed  by  him,  and  shall  turn  over  and  transfer  to  the  care 
and  custody  of  the  incoming  sheriff  all  such  prisoners,  writs,  &c.  Now  I  think  these 
writs  ought  not  to  have  been  so  transferred,  because  they  were  wholly  executed  ; 
nothing  lemained  to  be  done  by  the  sheriff  who  had  seized  the  goods  and  sold  them, 
but  to  hand  o\'er  the  money  to  the  plaintiffs  in  those  executions  :  and  when  under 
such  circumstances  the  new  sheriti'  came  into  office,  the  writs  ought  not  to  be  trans- 
ferred to  him.  The  money,  the  proceeds  of  the  sale,  remained  in  the  hands  of  the 
banker  of  the  former  sheriff,  and  never  came  into  the  hjiiids  of  the  present  sheriff,  so 
that  there  was  no  propeity  liable  to  the  present  execution.  If,  however,  the  balance 
bad  been  paid  [332]  over  to  the  pi-esent  sheriff,  then  would  come  the  question, 
whether,  under  process  of  execution  directed  to  the  present  sheriff,  he  could  seize  a 
debt  due  from  the  former  sheriff  to  the  defendant  in  the  action.  Now  although 
bonds,  bills,  and  notes,  and  other  secuiities  for  monej',  maj'  be  taken  in  execution 
under  1  &  2  Vict.  c.  1 10,  s.  12,  it  has  been  settled,  that  mere  debts  cannot  be  seized  : 
and  this  being  a  debt  due  from  the  former  sheriff  to  the  company,  it  is  not  subject  to 
execution.  With  respect  to  the  fact  of  the  same  person  having  acted  as  under-sheriff 
to  both  sheriffs,  that  makes  no  difference  in  point  of  law,  as  he  is  then  employed  and 
acting  in  a  separate  capacity,  and  the  only  effect  of  that  would  be,  that  notice  to  him 
would  be  the  same  as  notice  to  a  distinct  agent  of  the  former  sheritf. 

Alderson,  B.  These  two  writs  weie  wholly  executed  bj'  the  former  sheriff  by 
the  seizui-e  and  sale  of  the  goods.  Upon  that  sale  taking  place,  and  producing,  as  it 
appears,  after  the  Chancellor's  order,  more  than  enough  to  .satisfy'  the  claims  of  the 
execution  creditors,  the  proceeds  belonged  partly  to  the  execution  debtor,  and  partlj' 
to  the  execution  creditors.  There  was  therefore  a  debt  due  from  Alcock,  the  foimer 
sheriff,  to  each  of  those  parties,  and  the  question  is,  whether,  under  such  circum- 
stances, the  present  sheriff  can  be  liable  :  and  it  seems  to  me  that  he  cannot. 

RoLFE,  B.,  concurred. 

Rule  refused. 

[393]  Hirst  v.  Horn  and  Another.  Exch.  of  Pleas.  1840. — A  notice  to  quit 
lands  on  a  given  day,  "  or  at  such  time  as  your  holding  shall  expire  next  after 
the  expiration  of  half  a  year  from  the  receipt  of  this  notice,"  is  a  sufficient 
demand  of  possession  within  the  4  Geo.  2,  c.  28,  s.  1,  to  render  the  tenant  liable 
for  holding  over  after  the  determination  of  the  notice. — Where  on  the  receipt  of 
a  notice  to  quit  to  two  joint  tenants,  one  of  whom  only  actually  occupied  the 
land,  the  other  said  "that  he  had  nothing  to  do  with  the  land:" — Held,  that 
this  statement  was  not  admissible  to  shew  that  a  holding  over  after  the  expiration 
of  the  notice,  was  not  wilful  on  the  part  of  the  latter. — Qufere,  whether  a  joint 
tenant  is  necessarily  liable  for  the  wilful  holding  over  of  his  co-tenant? 

Debt  for  the  double  value  of  lands  wrongfully  held  over  by  the  defendants,  as 
tenants  to  the  plaintiff.  Plea,  not  guilty.  At  the  trial  before  Coleridge,  J.,  at  the 
last  York  Assizes,  it  appeared  that  the  farm  in  question,  which  was  about  eight  miles 
from  Huddeisfield,  had  originally  been  the  property  of  the  father  of  the  two 
defendants,  Henry  and  .fohii  Horn,  who  had  sold  it  to  the  plaintiff.  Henry  Horn, 
who  was  an  organist  at  Huddersfield,  took  the  farm  from  the  plaintiff,  and  it  was 
occupied  for  seveial  years,  until  1836,  by  the  defendant  John  Horn,  Henry  paying 
the  rent,  and  taking  receipts  whereb}'  the  rent  was  stated  to  be  payable  on  the  1st 
January  and  1st  July.  On  the  1st  January,  1837,  the  plaintiff  gave  a  notice  to  quit 
the  farm,  addressed  to  both  brothers,  in  which  he  required  them  to  quit  on  the  1st 
day  of  July  then  next,  or  on  such  other  day  as  their  holding  should  expire  next  after 
the  expiration  of  half  a  year  from  the  receipt  of  that  notice.  It  was  objected  that 
this  was  not  a  sufficient  notice  to  satisfy  the  stat.  4  Geo.  2,  c.  28,  s.  1  ;  but  the 
objection  was  overruled.  It  was  alleged  on  the  part  of  the  defendants,  that,  accord- 
ing to  the  custom  of  the  country  in  that  part  of  Yorkshire,  the  times  of  holding  were 
from  Candlemas  and  May-dav,  and  evidence  was  given  for  the  purpose  of  shewing  this, 
but  they  failed  to  prove  that  it  applied  to  this  farm.  The  defendant's  counsel  pro- 
posed also  to  call  the  plaintiff's  attorney,  to  shew  that  Henry  Horn  stated  to  him,  on 
the  receipt  of  the  notice,  that  he  had  nothing  to  do  with  the  occupation  of  the  land. 
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and  therefore  he  could  not  be  liable  in  this  action  ;  but  the  learned  Judge  rejected 
the  evidence,  holding  that  he  was  liable  in  law  for  the  wilful  holding  over  of  his  co- 
tenant,  and  under  his  J.ordship's  directions,  a  verdict  was  found  for  the  plaintifi', 
damages  j£9(). 

[394j  Dundas  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The 
first  i|iiestion  is,  whether  the  notice  to  quit  was  a  sufficient  demand  of  possession  to 
satisfy  the  statute.  It  would,  no  doubt,  be  sufficient  for  the  purposes  of  an  ejectment, 
but  in  order  to  impose  upon  the  tenant  the  penalties  of  this  statute,  it  ought  to  be 
absolute  and  deterniinate  in  its  terms,  and  to  leave  no  dojbt  as  to  the  period  at  which 
the  tenancy  is  to  expire.  In  inikiu^OH  v.  Colli'y  (5  Burr.  2694),  a  notice  to  quit  was 
held  to  be  a  sufficitnt  demand  within  the  statute  ;  but  there  it  was  to  quit  at  a  day 
certain.  At  that  time,  too,  the  statute  was  considered  a  remedial  one,  but  it  is  now 
regarded  as  penal :  Lloi/d  v.  liosbee  (2  Campb  4.53).  Here  no  specific  time  is  pointed 
out  from  which  its  penal  operation  is  to  commence. 

Secondly,  in  order  to  render  the  defendants  liable  in  this  action,  there  must  have 
been  a  wilful  and  perverse  holding  over,  and  although  the  holdings  from  Candlemas 
and  Maj'-day  were  not  proved  to  apply,  yet,  if  the  defendants  had  a  fair  doubt  as  to 
the  period  when  their  tenancy  expired,  which  would  be  increased  by  the  uncertain 
terms  of  the  notice,  it  could  not  be  said  to  be  a  wilful  holding  over  after  the  1st  of 
July  ;   in-iflht  v.  Smith  (5  Esp.  20:5). 

Thirdly,  the  evidence  of  the  plaintiffs  attorney,  as  to  the  statement  made  to  him 
by  Henry  Horn,  was  wrongly  rejected.  It  would  have  shewn  that  he  had  no  intention 
of  wilfully  holding  over.  Sujjpose  a  lessee  for  years  assigned,  and  the  assignee  held 
over,  would  the  lessee  be  liable  for  double  value"?  It  has  been  held  that  an  executor 
who  has  not  entered,  is  not  liable  for  use  and  occupation  by  reason  of  the  entry 
of  his  co-executor:  Nation  v.  Tozer  (I  C.  M.  &  E.  172).  [Lord  Abinger,  C.  B. 
Executors  are  not  partners.]  This  is  a  penal  action,  and  a  party  is  not  liable  merely 
because  he  is  the  partner  of  the  tenant  actually  holding  over.  [Parke,  B.  The 
custom  did  not  apply  to  your  tenancy,  and  there-[395]-foie  you  had  no  right  to 
entertain  any  fair  doubt  as  to  the  termination  of  your  holding.] 

Lord  AniNUEK,  C.  B.  I  think,  according  to  the  strict  rules  of  law,  it  would  be 
wrong  to  giant  a  rule  in  this  ease.  What  a  man  says  for  himself  can  be  no  evidence 
for  him  :  if  any  act  had  been  done,  it  would  be  diflerent.  I  think,  therefore,  the 
learned  Judge  was  right  in  rejecting  the  evidence  of  the  defendant's  statement. 
Then  there  was  no  evidence  to  shew  that  the  terms  of  the  original  tenancy  were 
altered  :  the  rent  was  paid  until  1836  by  Henry  Horn,  and  there  was  no  evidence  to 
shew  a  release  of  his  interest.  As  to  the  notice,  if  a  man  holds  over  under  a  supposi- 
tion that  he  has  a  right,  that  is  a  difTerent  case  ;  but  here  we  must  a.ssnme  that  it 
was  clear  the  defendants  had  none,  and  that  the  tenancy  began  on  the  1st  of  July. 
This  is  the  ordinar}'  form  of  notice,  which  has  been  adopted  in  order  to  prevent  the 
tenant  from  turning  round  and  setting  up  a  diflferent  commencement  of  the  tenancy  ; 
and  we  must  suppose  the  tenant  knew  the  time  of  its  expiration  as  well  as  the  land- 
lord, and  that  the  custom  <iid  not  apply. 

P.\KKE,  B.  I  am  of  the  .same  opiin'on.  It  is  clear  this  was  a  good  notice  to  quit, 
in  order  to  determine  a  tenancy  from  year  to  year;  it  is  a  form  which  has  long  been 
adopted,  in  order  to  pievent  the  effect  of  any  mistake  in  the  statement  of  the  time 
when  the  tenancy  expires  ;  and  it  is  equally  a  sufficient  demand  of  possession  ;  all 
that  can  be  said  on  that  point  is,  that  if  there  be  a  real  doubt  as  to  the  period  of  the 
expiration  of  the  tenancy,  an  aigument  ma}'  be  drawn  from  the  uncertainty  of  the 
notice,  to  shew  that  the  holding  over  was  not  wilful.  If  there  were  a  reasonable 
doubt,  and  the  defendant  bona  fide  acted  on  it,  that  would  be  a  fair  question  to  be 
left  to  the  jury.  But  here  the  onl}'  mode  of  raising  any  doubt  was  by  a  reference 
to  the  cus-[396]-tom  of  the  country  ;  but  that  clearly  did  not  apply,  nor  raise  any 
fair  claim  to  hold  over  on  the  ground  of  right.  There  was,  therefore,  no  misdirection, 
nor  was  the  verdict  wrong.  With  regard  to  the  rejection  of  the  evidence,  if  there 
had  been  a  notice  from  Henry  Horn  that  he  was  ready  to  give  up  the  farm,  I  should 
have  thought  that  it  was  a  fair  question  to  be  considered,  whether  one  defendant 
might  be  liable,  and  the  other  not:  but  this  w;ia  only  a  st;itement  that  he  had 
nothing  to  do  with  the  land. 

Al-DEKSoN,  B.  I  am  of  the  same  opinion.  I  do  not,  as  at  present  advised, 
entirely  accede  to  the  doctrine  that  one  tenant  is  necessarily  bound  by  the  wilful 
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holding  over  of  his  co-tenant ;  but  hei-e  the  evidence  was  not  sufficient  to  raise 
that  point. 

KoLFE,  B.  I  entirely  concur.  All  that  the  defendant  Henry  Horn  meant  to 
.say  was,  not  that  he  did  not  intend  to  hold  over  in  future,  but — "  take  notice  I  am  not 
liable  for  any  by-gone  rent,  because  I  have  ha^l  nothing  to  do  with  the  occupation  of 
the  land."     That  was  making  evidence  for  himself. 

Rule  refused. 


Ball  v.  Stanley.  Exch.  of  Pleas.  1840 —A  Judge  at  chambers,  by  consent  of 
the  parties  in  a  cause,  ordered,  that  on  payment  of  the  debt  and  costs,  the  costs 
down,  and  the  debt  in  six  months,  all  further  proceedings  in  the  cause  should  be 
stayed.  The  defendant  paid  the  costs  down  in  pursuance  of  the  order : — Held, 
that  the  plaintifT  could  not.  within  the  six  months,  obtain  an  order  to  arrest  the 
defendant,  under  the  1  &  2  Vict.  c.  110,  s.  3. 

[S.  C.  8  Dowl.  P.  C.  344  ;  9  L.  J.  Ex.  161  ;  4  Jur.  561.] 

In  this  case  the  proceedings  had  been  staj'ed  by  the  following  order  of  I'arke,  B., 
dated  the  8th  of  August,  1839: — "Upon  hearing  the  attornies  or  agents  on  both 
sides,  and  by  consent,  I  do  order,  that,  upon  payment  of  £300,  the  debt  due  from 
the  defendant  to  the  plaintiff  for  which  this  action  is  brought,  together  with  costs, 
to  be  taxed  and  paid  as  follows,— the  costs  down,  and  the  debt  in  six  [397]  months, 
all  fuither  proceedings  in  this  cause  be  stayed  And  I  do  further  order,  that  unless 
the  said  debt  and  costs  be  paid  as  aforesaid,  the  phiintifi'  shall  be  at  liberty  to  sign 
final  judgment,  and  issue  execution  for  the  amount."  The  costs  were  paid  down  in 
pursuance  of  this  order.  On  the  24th  of  Jamiary,  1840,  the  same  learned  Judge,  on 
an  affidavit  stating  the  deponent's  belief  that  the  defendant  was  about  to  leave  the 
country  for  the  purpose  of  avoiding  the  payment  under  the  above  order,  made  an 
order  under  the  1  &  2  Vict.  c.  1 10,  s.  3,  that  the  plaintiff  should  be  at  libeity,  within 
four  days,  to  issue  one  or  more  writ  or  writs  of  capias  into  one  or  more  diffei-ent 
counties,  as  the  case  might  require,  against  the  defendant,  indorsed  to  hold  him  to 
bail  for  the  sum  of  £300,  pursuant  to  the  statute  ;  the  defendant  being  at  liberty  to 
move  the  Court  to  set  aside  that  order.  A  writ  of  capias  accordingly  issued,  upon 
which  the  plaintiff  was  arrested. 

In  Michaelmas  Term,  E.  V.  Williams  obtained  a  rule  nisi  to  rescind  the  order, 
and  set  aside  the  writ :  against  which 

Humfrey  now  shewed  cause.  The  question  is,  whether  under  the  circumstances 
the  order  for  the  defendant's  arrest  was  warranted  by  the  act  of  Parliament.  The 
issuing  of  a  capias  under  that  act  is  not  at  all  an  ordinar3'  proceeding  in  the  cause. 
[Aldeison,  B.  Must  not  the  affidavit  to  obtain  it  be  entitled  in  the  caused  The 
plaintiff  cannot  have  a  capias  at  all  until  after  the  cause  has  been  commenced.]  No 
doubt  there  is  a  cause  depending  ;  but  this  is  not  a  proceeding  in  the  cause  towards 
judgment.  It  is  altogether  collateral — a-kind  of  excrescence  on  the  cause — a  remedy 
whereby  the  plaintiff  may  be  assisted  if  necessary.  A  proceeding  in  the  cause  must 
mean  something  ordinaril}'  and  necessarily  done  in  the  progi-ess  of  the  cause ;  but  the 
cause  would  be  equally  perfect  without  this.  Suppose  the  arrest  were  after  verdict, 
when  the  law  stays  Uie  proceed-[398]-ings  until  the  following  term  :  that  would 
surel3^  be  no  proceeding  in  the  cause.  The  words  of  the  act  favour  this  construction 
— it  calls  the  order  "  a  special  order." 

E.  V.  Williams,  contra.  This  was  a  bargain  to  this  effect : — I,  the  defendant, 
will  not  dispute  the  debt,  provided  I  have  six  months  to  pay  it  in. (a)  He  performs 
his  part  of  the  bargain.  Can  the  plaintiff,  in  violation  of  the  terms  of  it,  arrest  him 
within  the  six  months?  If  not  a  direct  proceeding  in  the  cause,  it  is  a  collateral 
proceeding  in  the  cause,  obtained  on  affidavits  entitled  in  the  cause,  and  is  the  parent 
of  divers  pi-oeeedings  which  are  clearly  taken  in  the  cause — the  putting  in  bail,  or 
depositing  money  in  lieu  thereof,  &c.     [He  was  then  stopped  by  the  Court.] 

Parke,  B.      When  this  matter  was  first  before  me  at  chambers,  I  was  strongl}' 

(a)  It  was  stated  that  the  defendant  had,  since  this  rule  was  obtained,  and  within 
the  six  months,  paid  the  debt. 
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inclined  to  think  that  the  term  "  further  proceedings,"  in  the  previous  order,  meant 
only  the  ordinary  proceedings  with  a  view  to  a  Knai  judgment  ;  and  under  that 
impression  I  granted  the  order  for  holding  the  defendant  to  bail.  The  point  was 
ably  argued  by  Mr.  Williams  on  moving  for  the  present  rule,  and  I  am  now  satisfied 
that  my  first  impression  was  wrong,  and  that  this  is  dearly  a  collateral  proceeding 
in  the  cause,  although  not  a  necessary  proceeding  towards  obtaining  final  judgment. 
It  is  in  etfect  the  same  thing  as  if  the  defendant  originally  had,  for  good  consideration, 
six  months'  credit  for  the  debt ;  and  the  effect  of  the  order  is  to  tie  up  the  plaintiff's 
hands,  and  prevent  his  using  any  remedy  against  the  defendant,  until  after  the 
expiration  of  the  six  months.  I  ought  not,  therefore,  to  have  granted  this  order. 
The  result  will  be,  that  in  future,  when  these  bargains  are  made,  and  it  is  intended 
to  reserve  to  the  plaintiff  the  right  [399]  of  proceeding  against  the  defendant  in  the 
event  of  his  being  about  to  leave  the  country,  a  stipulation  must  be  introduced  into 
the  rule  or  order  by  which  time  is  given,  to  entitle  the  plaintiff  to  arrest  the  defen- 
dant if  necessary  :  if  he  gives  time  generally,  the  effect  of  it  is  to  stay  all  proceedings 
in  the  meantime.  The  rule  must  therefore  be  absolute :  the  consequence  will  be,  that 
the  defendant  will  have  the  costs  of  putting  in  bail,  but  no  action  is  to  be  brought. 

Aldekson,  B.  Mv  first  impre.ssion  was  adverse  to  Mr.  Williams,  but  he  convinced 
me  that  this  is  a  proceeding  in  the  cause ;  it  changes  the  natuie  of  the  cause  from  one 
commenced  by  a  suit  of  summons,  to  one  founded  on  a  writ  of  capias.  Though  not 
a  necessary  proceeding  to  accelerate  or  retard  final  judgment,  it  is  yet  a  proceeding 
whereby  the  nature  of  the  cause  is  changed.  All  the  affidavits  must  be  entitled  in 
the  cause. 

GuRNKY,  B.,  concurred. 

Rule  absolute  accordingly. 


Lewis  v.  Gompertz.  Exch.  of  Pleas.  1840. — The  following  letter  was  held  to  be 
a  good  notice  of  dishonour  of  a  bill  of  exchange  ; — "  6,  Bernard  Street,  Russell 
S(|uare. — Mr.  G. —  The  bill  of  exchange  for  £2.50,  drawn  by  S.  K.  on  and  accepted 
by  C.  S.,  and  bearing  your  indorsement,  has  been  presented  for  payment  to  the 
acceptor  thereof,  and  returned  dishonoured,  and  now  lies  over-due  and  unpaid 
with  me  as  above,  of  which  I  hereby  give  you  notice." 

[S.  C.  9  I..  J.  Ex.  182 ;  4  Jur.  393.     Approved,  If'alfmi  v.  Maskell,  1844, 
13  M.  &  W.  452;  2  D.  &  L.  410.] 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  exchange  for  £250,  dated  18th 
of  September,  1839,  drawn  by  S.  Rendall  upon  and  accepted  by  Charles  Stretton, 
payable  three  months  after  date  to  the  order  of  the  drawer,  indorsed  by  Rendall  to 
the  defendant,  and  by  the  defendant  to  the  plaintiff.  Plea,  that  the  defendant  had 
issued  due  notice  of  the  non-payment  of  the  said  bill  of  exchange,  on  which  issue 
was  joined. 

At  the  trial  before  Gnrney,  B.,  at  the  Middlesex  Sit  [400]-tings  in  this  term,  it 
appeared  that  on  Monday,  the  23rd  day  of  December,  the  bill  having  become  due  on 
Saturday,  the  2 1st,  when  it  was  duly  presented  for  acceptaTice  and  dishonoured,  the 
plaintitl'  wrote  and  sent  to  the  defendant  the  following  letter : — 

"  6,  Bernard  Street,  Russell  Square, 
"  Mr.  (Gompertz.  "  December  23,  1839. 

"Sir, — The  bill  of  exchange  for  .£2.")0,  drawn  by  S.  Rendall,  and  accepted  by 
Charles  Stretton,  and  bearing  your  indorsement,  has  been  presented  for  payment  to 
the  acceptor  thereof,  and  returned  dishonoured,  and  now  lies  over-due  and  unpaid 
with  me,  as  above,  of  which  I  hereby  give  you  notice.— I  am,  Sir,  &c., 

"C.  Lewis." 

It  was  objected  for  the  defendant,  that  this  was  not  a  sufficient  notice  of  dishonour 
inasmuch  as  it  did  not  distinctly  inform  the  defendant  that  the  holder  looked  to  him 
for  payment.  The  learned  .Tudge  directed  a  verdict  for  the  plaintiff,  giving  the  tlefen- 
dant  leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  that  opinion 

Kelly  now  moved  accordingly.     There  are  two  requisites  to  a  valid  notice  of  dis- 
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honour;  first,  it  must  shew,  either  by  express  words  or  by  necessary  implication,  that 
the  bill  has  become  due  and  been  pi'esented  for  payment,  and  that  payment  has  been 
refused  by  the  acceptor  ;  secondly,  that  the  party  to  whom  the  notice  is  addressed 
is  considered  liable,  and  looked  to  for  payment.  The  tirst  of  these  propositions  has 
been  settled  b}'  the  decision  of  the  House  of  Lords  in  Solaiie  v.  Palmer  (2  G.  &  Fin.  93  ; 
l.Bing.  N.  G.  194;  1  Scott,  1).  In  accordance  with  that  decision,  the  Court  of 
Queen's  Bench  held,  in  Strange  v.  [401]  Price  (2  Per.  &  I).  27S),  that  the  following 
notice  was  insufficient; — "Messrs.  S.  «fe  Co.  inform  Mr.  P.  that  Mr.  J.  B.'s  acceptance 
for  871.  OS.  is  not  paid.  As  indorser,  Mr.  P.  is  called  upon  to  pay  the  money,  which 
will  be  expected  immediately."  Patteson,  J.,  there  observed,  "There  is  nothing  on 
the  face  of  this  notice  to  shew  that  the  bill  was  due,  and  therefore  I  feel  it  difficult  to 
distinguish  it  from  Solarte  v.  Palmrr."  [Parke,  B.  This  notice  states  that  the  bill 
is  over-due.]  But  it  does  not  shew  when  it  became  due,  or  that  it  was  presented 
when  due.  [Parke,  B.  It  is  stated  to  have  been  dishonoured:  now  "dishonour" 
is  a  technical  word,  and  implies  that  the  bill  has  been  duly  presented  ]  Suppose  it 
were  presented  the  day  after-  it  became  due,  and  refused  ;  it  could  not,  in  such  case, 
be  said  that  the  acceptor  does  not  dishonour  the  bill.  [Par-ke,  B.  In  Hedger  v. 
Steavenson  (2  M.  &  W.  799),  the  rrotice  of  dishonour  was  in  these  words; — "I  am 
desir-ed  by  Mr.  H.  to  give  you  notice  that  a  pr-omissory  note,  dated  August  10,  1835, 
made  by  S.  T.  for-  991.  18s.,  payable  to  your  order-,  two  months  after  date  thereof, 
became  due  yesterday,  and  has  been  returrred  unpaid.  I  have  to  request  you  will 
please  to  remit  the  amount  thereof,  with  Is.  Gd.  noting,  free  of  postage,  by  return  of 
post."  We  had  in  that  case  to  determine  betweerr  the  conflicting  decisions  of  the 
Court  of  Common  Pleas  in  Bmltmi  v.  JVelsh  (3  Bing,  N.  C.  688  ;  4  Scott,  42-')),  and 
of  the  Court  of  Queen's  Bench,  in  Gh-ugeon  v.  Smith  (6  Adol.  &  Ell.  499  ;  2  N.  &  P.  303), 
and  we  adhered  to  the  latter.]  That  case,  and  the  others  referred  to,  were  all  cited 
in  a  case  of  Messenger  v.  Southey,  which  was  ar-gued  in  the  pr-esent  term  in  the  Commorr 
Pleas,  and  in  which  the  Court  have  taken  time  to  consider  the  question. (e)  In  that 
case  the  notice  was  (addressed  to  the  dr-awer  in  Lorrdon), — [402]  "Sir,  this  is  to 
inform  you,  that  the  bill  I  took  of  you,  1.51.  2s  6d.,  is  not  took  up,  and  -Is.  6d.  expense, 
and  the  money  I  must  pay  immediately.  My  son  will  be  in  London  on  Friday  morn- 
iirg."  But  further-,  the  cases  of  Tindiil  v.  Brown  (1  T.  E.  167),  Solarte  v.  Palmer 
(7  Bing.  530),  and  Strange  v.  Price,  clear-ly  establish  that  the  notice  must  also  intimate 
to  the  party  to  whom  it  is  addressed,  that  the  holder  looks  to  him  for-  payment.  This 
notice  does  not  convey  any  such  information. 

Pakke,  B.  I  am  of  opinion  that  this  notice  is  sufficient.  I  entirely  adhere  to 
what  I  am  reported,  and  I  believe  correctl}',  to  have  said  irr  the  case  of  Hedger  v. 
Steavenson,  in  which  this  matter-  was  much  considered  by  us.  In  that  case  I  intimated 
a  doubt  whether-,  although  we  were  bound  by  the  deci.sion  of  the  House  of  Lor-ds  in 
Solarte  v.  Palnxr,  we  wer-e  bound  by  all  the  reasoning  or  language  of  the  learned 
Judges  in  giving  their  opinion  ;  and  ther-efore,  that  I  should  myself  doubt  whether-  we 
could  go  so  far  as  to  say  that  it  ought  to  appear  upon  the  f;ice  of  the  instrument,  "by 
expr-ess  terms  or  necessary  implicatiorr,  that  the  bill  was  pr-esented  and  dishonoui-ed  ; " 
that  it  seemed  to  me  enough,  if  it  appeared  bj'  reasonable  intendment,  and  would  be 
infer-red  bj'  any  man  of  business,  that  the  bill  had  been  pr-esented  to  the  acceptor-,  and 
not  paid  by  him.  I  added,  However  supposing,  that  we  are  bound  by  the  precise 
expr-ession  of  Tindal,  C.  J.,  in  delivering  judgment  in  the  Exchequer  Chamber-,  we 
ought  not  to  put  a  strict  corrstruction  on  the  words  '  necessary  implication  ; '  for  were 
we  to  do  so,  it  would  be  difficult  for  any  mer-cantile  man  to  conduct  business  without 
the  constarrt  aid  of  a  solicitor ; "  and  I  referr-ed  to  a  definition  given  by  Loi-d  Eldon, 
in  JFiUdnson  v.  M'Jdam  (1  Ves.  &  B.  466),  of  the  term  "necessary  implication  ;"  that 
it  means  "  not  natural  ne-[403]-cessity,  but  so  strong  a  probability  that  an  intention 
eontrarj^  to  that  which  is  imputed  carrnot  be  supposed."  In  that  case  we  came  to  the 
conclusion,  that  the  decision  of  the  Court  of  Common  Pleas,  in  Boulton  v.  IVilsh,  was 
wrong.  LTnder.standing,  then,  the  term  "necessary  implication "  with  this  latitude, 
and  taking  the  rule  to  be,  that  the  three  facts  r-equired  to  be  conveyed  irr  ever-}^  notice 
of  dishonour  must  be  conveyed  to  the  mind  of  the  per-son  to  whom  it  is  addressed 
in  a  written  or  verbal  notice,  either  expressly,  or  so  connected  with  each  other  as  to 

(e)  The  Court  have  since  decided  that  the  notice  was  insufficient.  1  Scott's  New 
Reports,  180. 
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leave  no  reasonable  doubt  upon  bis  mind  as  to  tbeir  meaning, — viz.  first,  that  the  bill 
was  presented  when  due  ;  secondI\',  that  it  was  dishonoured  ;  and  thirdl)',  that  the 
part}'  addressed  is  to  be  held  liable  for  the  payment  of  it :  I  think  that  any  mercantile 
man,  who  read  this  document,  could  not  fail  to  come  to  the  conclusion  that  those  three 
requisites  had  been  complied  with.  First,  the  bill  itself  is  coirectly  described,  and 
though  not  by  its  precise  date,  yet  we  cannot  suppose  the  existence  of  another  bill, 
drawn  and  accepted  by  the  same  parties  and  for  the  same  amount ;  and  if  there  were 
but  one  bill,  the  defendant  must  have  known  at  what  time  it  would  fall  due.  In  fact, 
this  bill  fell  due  on  the  21st  of  December,  the  day  before  the  notice  was  given  ;  so  that 
this  notice,  that  it  had  been  presented  and  dishonoured,  was  given  in  sufficient  time. 
Then  come  the  words — ''  bearing  your  indorsement,  has  been  presented  for  payment, 
and  returned  dishonoured."  Now,  as  I  observed  in  Uidger  v.  Stearaison,  the  word 
"  returned  ''  has  obtained  among  merchants  a  known  and  peculiar  meaning,  implying 
that  the  bill  to  which  it  relates  has  been  duly  presented,  and  dishonoured  :  so  thtit  we 
must  understand,  not  only  that  there  had  been  a  presentment  in  this  case,  but  a 
presentment  when  due.  This  is  confirmed  by  the  following  words,  "and  now  lies 
over-due,"  which  import  that  the  bill  was  not  paid  when  at  maturity.  The  only  point 
upon  which  I  entertained  any  doubt  was,  whe-[404]ther  it  is  to  be  collected  by 
necessary  inference  from  this  letter,  that  the  writer  of  it  means  to  hold  the  defendant 
liable  for  the  amount  of  the  bill.  But  when  he  says,  "it  now  lies  overdue  and  unpaid 
with  me  as  above,"  i.e.  at  6  Bernard  Street,  Russell  Square,  what  person  would  draw 
from  these  words  any  inference,  but  that  the  plaintifl'  gives  him  the  notice  in  older 
that  he  may  come  to  6  Bernard  Street,  to  take  up  the  bill '  I  think,  therefore,  that 
according  to  my  construction  of  the  words  "  necessary  implication,"  there  is  here  a 
necessary  implication  of  all  the  three  things  necessary  to  constitute  a  good  notice. 
And  I  should  be  sorry  to  put  an  over  strict  construction  upon  a  document  of  this  nature, 
otherwise  no  merchant  or  other  person  bound  to  give  notice  of  the  dishonour  of  a  bill 
would  ever  be  safe,  unless  an  attorney  were  always  at  his  side,  not  only  to  draw  a 
form  of  notice,  but  also  to  adapt  it  to  each  case  of  the  dishonour  of  e.ich  individual 
bill,  which  would  throw  the  most  serious  impediments  in  the  way  of  mercantile  trans- 
actions. I  am  of  opinion,  therefore,  that  this  notice  is  sufficient,  and  that  no  rule  ought 
to  be  granted. 

Ai.DKKsoN,  B.  I  am  of  the  same  opinion.  I  adhere  to  what  was  said  by  this  Court 
in  Ileilger  v.  SUavenxoii. 

GuKXEV,  B.  I  am  of  the  same  opinion.  I  have  no  doubt  whatever  that  this  notice 
conveyed  all  the  necessaiy  information. 

RoLFE,  B.,  concurred. 

Rule  refused. 

[405]  Attorney-Gen KRAL  t).  Le  Revert.  Exch.  of  Pleas.  1840. — An  information 
alleged  the  seizui'e  of  a  eert.iin  vessel,  being  a  foreign  vessel,  for  being  found 
within  a  league  of  the  coiist  of  the  United  Kingdom,  "the  said  vessel  ha\ing 
had  on  board  certain  spirits,  the  said  spirits  not  being  in  casks  or  packages  con- 
taining twenty  gallons  each  at  the  least  respectively,  contrar)'  to  the  form  of  the 
sUitutc  in  that  case  made  and  provided  ;  whereby,  and  l)y  force  of  the  statutes  in 
thatCJise  made  and  provided,  the  said  vessel  &c.  became  and  was  forfeited."  By 
the  .'J  &  4  Will.  4,  c.  53,  s.  2,  it  is  provided,  that  vessels  found  within  a  league 
of  the  coast  of  the  United  Kingdom,  having  on  board  any  spirits  not  being  in  a 
cask  or  package  containing  forty  gallons  at  the  least,  shall  bo  forfeited.  The 
6  ife  7  Will.  4,  c.  60,  s.  4,  enacts,  "that  the  said  restrictions  shall  not  extend  to 
any  such  spirits  in  casks  of  not  less  than  twenty  gallons."  The  S-ith  section  of 
the  3  &  4  Will.  4,  c.  52,  renders  certain  goods  subject  to  restrictions  on  importa- 
tion, and  amongst  them  specifies,  "spirits,  not  being  perfumed  or  medicinal 
spirits:" — Held,  first,  that  the  information  was  not  bad  by  reason  of  the  intro- 
iluction  of  the  words  "each  "  and  "  respectively,"  although  those  words  were  not 
in  the  statute  ;  secondly,  that,  as  the  6  &  7  Will.  4,  c.  60,  s.  4,  repealetl  sect.  2 
of  the  4  Will.  4,  c.  53,  only  as  related  to  the  number  of  gallons,  the  information 
was  Tiot  bad  for  alleging  the  offence  to  have  been  committed  against  the  form  of 
the  statute  ;  thirdly,  that  the  information  was  not  bad  for  alleging  the  forfeiture 
to  have  accrueil  by  force  of  the  statutes,  since  the  words,  "  whereby,  and  by  force 
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of  the  statutes,''  &e.,  might  be  rejected  as  surplusage  ;  fourthly,  that,  as  the 
infoi'niatioii  was  not  framed  on  the  3  &  4  Will.  4,  c.  52,  s.  58,  it  was  not  necessary 
to  state  that  the  spirits  seized  were  not  "  perfumed  or  medicinal  spirits." 

[S.  C.  9  L.  J.  Ex.  163.] 

This  was  an  information  founded  on  the  stats.  3  &  4  Will.  4,  c.  53,  s.  2,  and  6  &  7 
Will.  4,  c.  60,  ss.  4  &  11.  The  first  count  of  the  formation  charged,  that  George  Davies, 
being  an  officer  of  customs,  did,  between  the  1st  day  of  January,  1^38,  and  the  day 
of  exhibiting  this  infoi'mation,  to  wit,  on  the  4th  day  of  April,  1831),  to  wit,  at  Ratcliff, 
in  the  county  of  Middlesex,  seize  and  arrest  to  the  use  of  her  said  Majesty,  as  forfeited, 
a  certain  vessel,  to  wit,  a  vessel  called  the  "  Diane,"  with  her  tackle,  apparel,  and 
furniture  thereto  belonging,  of  the  goods  and  chattels  of  certain  persons  to  the  said 
Attorney-Greneral  at  present  unknown  :  for  that  the  said  vessel,  being  a  foreign  vessel, 
was  between  the  times  aforesaid,  to  wit,  on  the  said  4th  day  of  April,  1839,  found  on 
the  high  seas,  within  one  league  of  the  coast  of  the  United  Kingdom,  that  is  to  say, 
within  one  league  of  the  coast  of  the  county  of  Dorset,  to  wit,  at  Katcliff  aforesaid,  in 
the  said  county  of  Middlesex,  "the  said  vessel  so  found  as  aforesaid  then  and  there 
having  on  board  certain  spirits,  the  said  spirits  not  Ijeing  in  casks  or  packages  con- 
taining twenty  gallons  each  at  the  least  respectively,  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided,  whereby  and  by  force  of  the  statutes  in  that 
case  made  and  provided,  the  said  vessel,  together  with  her  tackle,  apparel,  and  furniture, 
became  [406]  and  was  forfeited."  The  information  contained  five  other  counts,  which 
were  nearly  similar  to  this,  and  were  open  to  the  same  objections  At  the  trial  before 
Parke,  B.,  at  the  Middlesex  Sittings  after  last  term,  a  verdict  was  found  for  the  Crown. 

F.  v.- Lee  now  moved  in  arrest  of  judgment.  This  information  is  founded  on  the 
3  &  4  Will.  4,  c.  53,  s.  2,  which  provides,  that  if  vessels  of  the  description  therein 
mentioned  shall  be  found  within  a  certain  dist.ince  of  the  coast  of  the  United  Kingdom, 
having  on  board,  or  having  hati  on  board,  any  spirits  not  being  in  a  cask  or  package 
containing  forty  gallons  at  the  least,  the  spirits,  together  with  the  casks  containing  the 
same,  and  also  the  vessel,  shall  be  forfeited.  Then,  by  the  4th  section  of  6  &  7  Will.  4, 
c.  60,  after  reciting  that,  by  the  last-mentioned  act,  all  spirits,  not  being  perfume'! 
or  medicinal  spirits,  or  rum  of  or  from  the  British  possessions,  are  required  to  be 
imported  into  the  United  Kingdom  in  casks  containing  not  less  than  forty  gallons,  it 
is  enacted,  that  the  said  restriction  shall  not  extend  to  any  such  spirits  in  casks  of  not 
less  than  twenty  gallons.  Under  these  circumstances,  it  is  submitted,  that  as  the 
restriction  with  respect  to  the  number  of  gallons  to  be  contained  in  each  cask  has 
been  imposed  by  two  statutes,  the  information  is  bad  ;  as  it  ought  to  have  concluded 
"against  the  form  of  the  statutes  in  such  case  made  and  provided."  The  forfeiture  is 
imposed  by  the  foi'mer  statute,  but  the  prohibited  quantity  is  diminished  by  the  latter ; 
and  it  was,  therefore,  necessary  to  aver  the  oH'ence  to  be  against  the  foi-m  of  both 
statutes.  I  here  is  another  objection,  consequent  upon  the  former  : — the  information 
concludes,  "whereby,  and  by  force  of  the  statutes,"  the  vessel  &c.  became  forfeited  ; 
whereas  the  forfeiture  is  only  created  by  the  former  stat.  3  &  4  Will.  4,  c.  53,  to  which 
alone  the  words  apply.  These  objections  are  not  cured  by  the  7  Geo.  4,  c.  64,  s.  20, 
which  [407]  enacts,  that  no  judgment  upon  any  indictment  or  information  shall  be 
reversed  for  insertion  of  the  words  "against  the  form  of  the  statute,"  instead  of 
the  words  "against  the  form  of  the  statutes,"  or  vice  versa;  since  that  applies  only 
to  an  indictment  or  information  for  a  felony  or  misdemeanour,  and  not  to  an  informa- 
tion for  an  offence  against  the  revenue  laws. 

There  is  also  another  objection.  By  the  3  &  4  Will.  4,  c.  52,  s.  58,  provision  is 
made  in  the  schedule  as  to  goods  subject  to  certain  restrictions  on  importation,  and 
amongst  the  rest,  "spirits,  not  being  perfumed  or  medicinal  spirits:  viz.  all  spirits, 
unless  in  ships  of  seventy  tons  or  upwards  ;  rum  of  and  from  the  British  plantations, 
if  in  casks,  unless  in  casks  containing  not  less  than  twenty  gallons  ;  all  other  spirits, 
if  in  casks,  unless  in  casks  containing  not  less  than  forty  gallons."  The  information 
ought  therefore  to  have  contained  these  words,  "  having  had  on  board  certain  spirits, 
the  said  spirits  not  being  perfumed  or  medicinal  spirits  or  rum,"  so  as  to  have 
excepted  them  out  of  the  information.  The  4th  section  of  the  6  &  7  Will.  4,  c.  60, 
is  as  follows: — "And  whereas,  by  the  said  last-mentioned  act,  all  spirits,  not  being 
perfumed  or  medicinal  spirits,  or  I'um  of  or  from  the  British  possessions,  are  required 
to  be  imported  into  the   United  Kingdom  in   casks  containing  not  less  than  forty 
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gallons  ;  bu  it  enacterl,  that  the  said  restriction  shall  not  extend  to  any  such  spirits 
in  casks  of  not  less  than  twenty  g.iUons."  [Parke,  B.  Y'ou  say  the  information  ought 
to  have  negatived  their  being  perfumed  or  medicinal  spirits.  That  i.s  on  the 
supposition  that  the  information  is  for  an  offence  against  the  6  it  7  Will.  4,  c.  60.] 
Again,  the  information  is  bad  for  not  following  the  words  of  the  statute,  which  it  has 
not  done,  but  interpolated  words  not  to  be  found  in  the  clause  on  which  it  is  framed. 
In  the  3  &  4  Will.  4,  c.  53,  s.  2,  the  words  are,  "any  spirits  not  being  in  a  cask  or 
package  containing  forty  gallons  at  the  least."  In  the  information  the  [408]  woi'ds 
are,  "  not  being  in  casks  or  packages  containing  twenty  gallons  each  at  the  least 
respectively  :  '  so  that  it  makes  the  offence  to  consist,  not  in  the  size  of  the  cask,  but 
in  the  quantity  of  spirit  contained  in  it,  which  gives  a  totally  dirterent  reading  to  the 
act.  [Lord  Abinger,  C.  B.  "Not  being  in  casks  containing  twenty  gallons  each  at 
the  least  respectively," — that  is  with  reference  to  the  capacity  of  each  cask  respectively, 
and  such  is  also  the  meaning  of  the  act.  There  appears  to  me  no  interpolation,  the 
efl'ect  is  the  same.]  The  question  is,  whether,  in  the  collocation  of  the  words  of  the 
act,  in  the  information,  the  efi'ect  is  not  to  transpose  them,  so  as  to  convert  that 
which  in  the  act  refers  to  the  size  of  the  cask,  into  the  actual  contents  of  the  cask. 
[AldersoM,  B.  It  appears  to  me  simply  the  manner  of  carrying  out  the  sense  of  the 
act  of  Parliament.  It  is  merely  a  translation  of  the  words  of  the  act,  and  it  appears 
to  me  to  be  a  veiy  correct  one.] 

Per  Curiam.  There  is  no  weight  in  the  last  objection  ;  but  we  will  refer  to  the 
information  and  the  acts  of  Parliament,  and  consider  whether  a  rule  ought  to  be 
granted  on  the  other  points. 

On  a  subsequent  day, 

LoKD  AiiiXOEK,  G.  B.,  said — In  the  case  of  The  Altorimi-General  v.  Le  Rcverf,  which 
was  moved  by  Mr.  Lee,  we  have  referred  to  the  information,  and  the  acts  of  Parlia- 
ment (jn  which  it  was  framed.  The  act  of  Parliament  on  which,  as  it  was  contended 
Ijy  the  Crown,  the  information  was  founded,  was  the  3  &  4  Will.  4,  c.  .53.  The  first 
ol)jection  was,  that  the  olience  was  stated  to  have  been  "against  the  form  of  the 
statute,"  and  that  then  it  was  said,  "whereby  and  by  virtue  of  the  statutes  in  that 
behalf  made  &c. ;"  that  there  was  an  inconsistency  here,  and  that  in  fact  the  informa- 
tion was  for  an  otience  against  two  statutes.  On  looking  [409J  at  the  information, 
it  appears  to  us  clearly  that  it  is  founded  altogether  on  the  3  &  4  Will.  4,  c.  53.  By 
that  statute  it  is  enacted,  "  that  any  boat  or  vessel  which  shall  be  found  or  discovered 
to  have  been  within  one  league  of  the  coast,  having  on  board  or  in  any  manner 
attached  thereto,  or  having  had  on  board  or  in  any  manner  attached  thereto,  any 
spirits  not  l)eing  in  a  cask  or  package  containing  forty  gallons  at  the  least,  shall  be 
forfeited."  This  case  was  one  in  which  the  package  in  which  the  spiiits  were  imported 
contained  less  than  twenty  gallons  ;  and  it  appeared  that  there  was  a  subseijuent 
statute  of  the  6  ife  7  Will.  4,  c.  GO,  which  repealed  the  former  statute  as  to  all 
packages  in  the  particular  case  mentioned,  of  between  twenty  and  forty  gallons ; 
but  it  left  the  law  precisely  as  it  was  before  as  to  all  spirits  imported  in  casks  con- 
taining less  than  twenty  gallons  ;  and  of  course,  as  the  spirits  in  this  case  were  in 
casks  containing  less  than  twenty  gallons,  they  were  in  casks  containing  less  than 
forty  ;  therefore  the  information  is  so  far  right. 

The  next  objection  was,  that  the  information  contains  the  words  "by  force  of  the 
statutes."  But  those  words,  "by  force  of  the  statutes,"  are  mere  surplusage.  It  is 
not  necessary  to  allege  that  it  was  by  force  of  any  statute  that  the  forfeiture  accrued  ; 
the  former  allegation  is  quite  suflicient.  The  case  is  distinctly  brought  «ithin  the 
statute  3  it  4  Will.  4,  c.  53,  and  the  addition  of  the  words  referred  to  is  quite 
unnecessary,  and  they  may  be  e.xpunged. 

Then  another  objection  made  was,  that  the  information  did  not  negative  tiie  words 
of  the  4th  section  of  the  G  &  7  Will.  4,  c.  GO,  "all  spirits  not  being  pcifumed  or 
medicinal  spirits,  or  rum  of  or  fiom  the  British  po.s.scssions."  It  is  said  th.at  it  ought 
to  have  Ijoen  alleged  that  they  were  not  "  porfuraeil  or  medicinal  spirits  or  rum  of  or 
from  the  Bi'itish  possessions  "  It  is  sufficient  to  say,  that  this  is  met  by  the  answer 
to  the  first  ol)jection,  that  this  information  is  not  founded  on  the  statute  6  &  7  Will.  4, 
[410]  c.  60,  l)ut  on  3  &  4  Will.  4,  c.  53,  and  therefore  that  the  introduction  of  the 
exception  is  not  called  for.  For  these  reasons,  we  think  there  is  no  ground  for 
granting  a  rule 

Rule  refused. 
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Keed  v.  Thoyts,  Esq.  Exch.  of  Pleas.  1840.— Case  against  a  sheriff.  The  first 
count  was  framed  upon  8  Anne,  c.  14,  s.  1,  for  seizing  the  goods  of  a  tenant  in 
execution,  without  leaving  enough  to  pay  the  landlord  a  year's  i-ent  then  due,  and 
of  which  arrear  the  defendant  had  notice ;  and  stated  that  the  defendant  took 
the  goods  of  T.,  the  tenant  of  the  plaintiff,  under  a  ti.  fa.  issued  against  T.  at  the 
suit  of  15.  This  was  not  traversed  by  the  pleas,  and  no  other  execution  appeared  : 
— Held,  that  the  connexion  of  the  party,  who  was  shewn  to  have  seized  the  goods, 
with  the  defendant,  sufficiently  appeai'ed,  without  producing  any  warrant  from 
the  defendant  to  that  party. — The  second  count  was  in  trover  for  seizing  the 
same  goods.  The  plaintiff  put  in  a  bill  of  sale  of  them,  which  had  been  delivered 
to  him  by  his  tenant  before  any  rent  was  due.  The  tenant  had  remained  in 
pos.session  as  before.  The  jury  found  the  bill  of  sale  fraudulent : — Held,  that 
although  the  bill  of  sale  might  still  be  valid  against  the  plaintiff  as  a  party  to 
it,  though  void  as  to  other  creditors,  the  plaintiff  was  not  prevented  from 
recovering  on  the  first  count,  that  being  distinct  from  the  second. 

[S.  C.  9  L.  J.  Ex.  316.] 

Case  against  the  late  sheiiff  of  Berkshire.  The  first  count  was  framed  upon  the 
8  Anne,  e.  14,  s.  1,  and  stated  that  on  the  12th  of  June,  1839,  and  for  the  space  of  a 
year  then  last  past,  one  John  Taylor  held,  used,  occupied,  and  enjoyed  a  certain 
messuage  and  tenements,  with  the  appurtenances,  situate  in  the  said  county  of  Berks, 
as  tenant  thereof  to  the  plaintiff',  at  and  under  a  certain  rent  or  .sum  of  money  there- 
fore then  payable  b}'  the  said  John  Taylor  to  the  plaintiff'  for  the  same  :  and  that,  on 
the  day  and  year  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £I0,  for  and  on 
account  of  the  rent  so  payable  by  the  said  John  Taylor  to  the  plaintiff'  for  the  said 
messuage  and  tenements,  for  one  year  of  the  said  tenancy  which  ended  at  and  upon 
that  day,  became  and  was  due  and  payable,  and  continually  from  thence  hitherto  had 
been  and  still  was  in  arrear  and  unpaid  ;  and  thereupon,  on  the  18th  day  of  June  in 
the  year  aforesaid,  the  defendant,  then  being  sheriff  of  the  said  county,  by  virtue  and 
under  pretence  of  a  certain  writ  of  our  Lady  the  Queen,  called  a  fi.  fa.,  before  then 
issued  against  the  said  John  Taylor,  at  the  suit  of  Charles  James  Barnes,  out  of  the 
Court  of  our  [411]  said  Lady  the  Queen  before  the  Barons  of  her  Exchequer  at 
'W'^estminster,  and  directed  to  the  said  sheriff'  of  the  county  of  Berks,  took  the  goods 
and  chattels  of  the  said  John  Taylor,  then  being  in  the  said  messuage  and  tenements, 
with  the  appurtenances,  so  in  the  tenure  and  occupation  of  the  said  John  Taylor  as 
aforesaid,  of  great  value,  to  wit,  of  the  amount  of  the  said  arrears  of  rent  so  due  and 
owing  from  the  said  John  Taylor  to  the  plaintiff',  that  is  to  say,  the  amount  or  sum 
of  £40.  And  that,  after  the  taking  of  the  said  goods  and  chattels  in  the  said 
messuage  and  tenement  as  aforesaid,  and  before  the  removal  of  the  same  therefrom, 
and  also  before  any  sale  of  the  said  goods  and  chattels,  or  any  part  thereof,  under 
pretence  of  the  said  writ,  that  is  to  say,  on  the  day  and  year  last  aforesaid,  the  plaintiff' 
gave  notice  to  the  defendant,  so  being  such  sheriff'  as  aforesaid,  of  the  aforesaid  rent 
being  due  and  in  arrear  to  the  plaintiff'  from  the  said  John  Taylor  as  aforesaid,  and 
then  requested  the  defendant,  as  such  sheriff,  that  the  plaintiff'  might  be  paid  his  said 
rent  so  due  in  arrear  and  unpaid  as  aforesaid,  before  the  said  goods  and  chattels  or 
any  part  thereof  should  be  removed  from  or  out  of  the  said  messuage  and  tenement, 
with  the  appurtenances:  j'et  the  defendant,  so  then  being  sheriff  of  the  said  county 
of  Berks,  well  knowing  the  premises,  but  disregarding  the  duty  of  his  said  office  and 
the  statute  in  such  case  made  and  provided,  and  contriving  &c.  to  deceive  and  defraud 
the  plaintiff",  and  deprive  him  of  the  said  arrears  of  the  said  rent  so  due  to  him  as 
aforesaid,  and  of  his  remedy  for  the  recovery  thereof,  under  colour  and  pretence  of 
the  said  writ,  on  the  day  and  year  last  aforesaid,  wrongfull}',  injuriousl}',  and  deceit- 
fully removed  and  carried  away  the  said  goods  and  chattels  so  taken  as  aforesaid  from 
and  out  of  the  said  messuage  and  tenement,  with  the  appurtenances,  without  paying 
or  satisfying  the  plaintiff  the  said  arrears  of  the  said  rent  so  due  and  owing  and  in 
arrear  to  'him  as  aforesaid,  or  any  part  thereof,  contrary  to  the  form  of  the  [412] 
statute  in  that  case  made  and  provided.  And  the  plaintiff'  .saith,  tliat  he  hath  not  at 
any  time  been  paid  or  satisfied  the  said  arrears  of  the  said  rent,  or  any  part  thereof, 
but  the  same  and  every  part  thereof  was  still  due,  in  arrear,  and  unpaid  from  the  said 
John  Taylor  to  the  plaintiff',  whereby  the  plaintiff'  had  been  and  was  deprived  of  the 
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beuetit  of  ;i  ilistress  for  the  recoveiy  and  satisfaction  of  the  said  arrears  of  the  said 
rent,  and  was  in  great  danger  of  losing  the  same. 

There  was  a  second  count  in  trover,  alleging  the  goods  to  be  the  property  of  the 
plaintiflT. 

Pleas,  1st,  not  guilty  ;  2ndly,  to  the  first  count,  that  the  plaintiff  did  not,  after 
the  taking  of  the  said  goods,  itc,  in  the  said  messuage  and  tenement  by  the  defendant 
as  in  the  first  count  mentioned,  or  at  any  time  before  the  removal  of  the  same,  give 
notice  thereof  to  the  defendant  ;  nor  had  the  plaintiff",  at  any  time  before  the  removal 
of  the  said  goods  &c ,  from  the  said  messuage  &c.,  in  the  first  count  mentioned,  any 
notice  or  knowledge  whatsoever  of  the  said  rent,  or  any  part  thereof,  or  of  any  rent 
whatsoever,  being  due  and  in  arrear  from  the  .said  John  Taylor  to  the  plaintilV,  in 
manner  and  form  as  in  the  first  count  alleged  ;  3rdly,  to  the  first  count,  that  at  the 
time  of  the  removal  of  the  said  goods  of  the  .said  John  Taylor  by  the  defemlant,  the 
rent  in  that  count  mentioned  was  not  due  and  payable,  and  then  in  arrear  and  unpaid 
by  the  .said  Taylor  to  the  plaintift',  in  manner  itc,  as  in  that  count  alleged  ;  lastly,  to 
the  second  count,  that  the  plaintiff  was  not  at  the  said  time  when,  Ac,  possessed  of 
the  goods  in  that  connt  mentioned      Issues  thereon. 

At  the  trial  before  Patteson,  J.,  at  the  last  Berkshire  Assizes,  Taylor,  the  plaintiff's 
tenant  mentioned  in  the  pleadings,  being  called  as  a  witness  for  the  plaintiti',  the 
defendant's  counsel  objected  that  he  was  incompetent,  on  the  ground  that,  if  the 
plaintiff  obUiined  a  verdict,  Taylor  would  get  rid  of  his  claim  for  rent ;  and  Thunjood  v. 
[413]  Ri.rhanl.ton  (7  Bing.  428)  was  referred  to.  The  learned  Judge  thought  that  that 
cii.se  did  not  apply,  and  held,  that  as  the  record  stated  the  issuing  a  ti.  fa.  by  Barnes,  it 
shewed  money  due  to  him  fiimi  Taylor,  who  would  remain  liable  accordingly,  though 
the  plaintifl'should  obtain  a  verdict  against  the  sheriff  The  plaintiff,  however,  released 
the  witness,  who  proved,  that  on  the  18th  of  June,  1839,  one  M'Graw  took  away  his 
goods  from  the  house  he  rented  from  the  plaintifi,  after  having  been  told  Ity  the 
witness,  that  they  were  not  his,  but  the  plaintiff's  under  a  l)ill  of  sale,  and  that  £10 
was  due  to  the  plaintiff  for  rent  He  also  swore  that  his  goods  were  only  seized  under 
that  one  execution.  The  defendant's  coun.sel  here  again  objected,  that  even  if  he 
was  estO|iped  by  the  pleadings  from  denying  that  he  took  Taylor's  goods  at  the  suit 
of  Barnes,  it  was  neither  admitted  noi'  shewn  that  M'Graw  was  the  person  who  so  took 
them  for  the  defendant,  and  that  there  was  nothing  in  the  notice  given  by  Taylor  to 
M'(iraw,  or  any  declaration  by  M'Graw  thereupon,  to  shew  any  connexion  between  him 
and  the  defendant,  who  had  denied  all  wrongful  seizure  by  the  plea  of  not  guilty.  The 
learned  Judge,  however,  overruled  the  ol)jection,  on  the  ground  that  as  the  execution 
by  Barnes  was  admitted  on  the  pleadings,  and  no  other  execution  appeared,  M'Giaw 
nnist  be  taken  to  have  seized  for  Taylor's  debt  to  Barnes.  This  would  make  his 
declaration  evidence  against  the  sheriff,  and  connect  him  with  the  sheriff  so  as  to 
render  the  latter  liable  for  his  act;  and  Barsliam  v.  Bullock  (2  P.  &  D.  241),  was 
referred  to. 

Taylor  further  proved,  that  he  entered  the  premises  on  the  12th  of  June,  18.38, 
and  not  on  the  i'4th  ;  and  that  on  the  23rd  of  February,  1839,  he  owed  the  plaintiti' 
£66  for  lieer,  and  gave  him  a  bill  of  sale  of  all  his  effects  as  a  security,  but  was 
siifl'ered  to  remain  in  posse.ssion  as  before.  I'he  bill  of  sale  was  produced  for  the 
[)laintiff :  notice  had  been  given  to  the  defendant  to  produce  the  fi.  fa.,  but  it  [414] 
was  not  produced,  nor  was  any  evidence  given  of  it,  or  of  any  warrant  issued  upon 
it  by  the  defendant  to  M'Graw.  The  goods  seized  were  proved  to  be  worth 
above  £10. 

At  the  close  of  the  plaintifl's  case,  the  defendant's  counsel  contended  that  the 
second  count,  if  sustained,  was  destructive  of  the  first ;  the  first  alleging  that  the 
plaintiif,  through  the  taking  of  hi.s  tenant's  goods  by  the  dcfendiint,  had  lost  the 
power  of  distraining  them  for  the  year's  rent  securctl  to  him  by  stat.  8  Ainie,  c  14, 
s.  1  ;  where;v?,  in  order  to  recover  on  the  .second  count,  the  goods  nuist  have  l)elonged 
to  the  i)laintilf  under  the  bill  of  sale  at  the  time  they  were  scize<l  by  M'Graw  ;  that 
the  bill  of  sale  bound  the  jjlainiifi' as  a  part}'  to  it;  that  as  the  year's  rent  was  not 
due  at  the  time  the  bill  of  sale  was  given,  the  goods  could  not  have  passed  under  it 
for  rent  (see  Hoskins  v.  Kniqht,  1  M  &  Selw.  245) :  the  rent  not  being  due,  as  they 
contended,  until  the  24th  of  .lune,  1839.  The  learned  Judge,  in  summing  up,  told 
the  jury  that  though  the  plaintift'  had  a  lopted  two  inconsistent  statements  of  his 
claim,  he  was  entitled  to  succeed  upon  either,  if  one  was  established  independently 
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of  the  other:  that,  on  the  23id  of  February,  1839,  no  rent  being  due  to  him,  he 
received  from  Taylor  a  bill  of  sale  of  his  goods  as  a  security  for  his  debt  for  beer, 
but  that  after  the  seizure  at  the  suit  of  Barnes,  he  seemed  to  have  thought  the 
continued  possession  of  the  goods  by  Taylor  down  to  that  event,  on  the  18th  of 
June,  might  aflect  the  bill  of  sale  ;  and  therefore  rested  his  claim  on  the  first  count, 
treating  the  goods  as  Taylor's  still : — that  taking  the  goods  to  be  the  plaintiif  s,  as 
laid  in  the  second  count,  there  was  no  evidence  to  shew  that  the  defendant  took  those 
goods,  for  nothing  connected  M'Graw  with  the  defendant;  so  that  in  that  case  he 
was  entitled  to  the  verdict  on  that  count: — that  on  the  first  count  the  plaintiff  was 
entitled  to  a  verdict  for  the  amount  of  rent  due,  if  [415]  the  jury  found  the  goods 
to  belong  to  Taylor ;  for  the  bill  of  sale  might  be  void  as  against  the  execution 
creditor,  this  not  being  one  of  the  many  cases  where  continued  possession  by  the 
vendor  was  consistent  with  any  part  of  the  bill  of  sale.  He  then  left  it  to  the  jury 
to  say,  whether  a  tenancy  by  Taylor  at  a  rent  of  =£1U  a  year  began  on  the  12th  or 
the  24th  of  June,  lS3b,  in  order  to  determine  whethei-  a  year's  rent  was  due  on  the 
day  M'Graw  seized,  viz.  on  the  18th  of  June,  1839.  1  he  jury  returned  a  verdict  for 
the  plaintiff"  on  the  first  count,  damages  £10;  and  for  the  defendant  on  the  other 
count,  finding  that  the  bill  of  sale  was  fraudulent  and  void. 

Ludlow,  Serjt.,  now  moved  for  a  new  trial.  First,  the  evidence  of  what  was  said 
by  Taylor  to  M'Graw,  as  to  the  goods  not  being  his,  and  of  rent  being  due  from  him 
to  the  plaintit}',  was  improperly  admitted  ;  for  even  if  upon  the  pleadings  the 
defendant,  as  sheriff",  was  admitted  to  have  seized  the  goods  of  Taylor,  the  tenant, 
he  was  not  admitted  to  have  so  seized  by  the  hands  of  M'Graw,  nor  was  any 
connexion  between  them  shewn  by  the  production  of  any  warra)it  from  the  defendant, 
or  by  M'Graw's  being  proved  to  be  his  bailiff  at  all ;  while  the  pleas  deny  any 
wrongful  act  by  the  defendant.  [Parke,  B.  Ikirsham  v.  Bullnck  (2  P.  &  1).  2tl)  is 
precisely  in  point.  That  was  an  action  of  debt  for  a  penalty  against  the  sheriff,  for 
taking  the  plaintiff,  whom  he  had  arrested,  to  a  public  drinking-house  without  his 
consent.  The  defendant  pleaded  that  he  did  not,  without  the  plaintiff's  consent, 
cause  him  to  be  conveyed  to  the  drinking-house.  At  the  trial,  it  was  proved  that 
the  same  officer  who  arrested  the  plaintiff  also  took  him  to  the  drinking-house  without 
his  consent;  and  it  was  held  that  as  the  plea  admitted  that  the  defendant  arrested 
the  plaintiff,  and  the  evidence  shewed  that  the  same  officer  who  made  the  |,416]  arrest 
took  the  plaintiff  to  the  drinking-house,  it  was  not  necessary  to  produce  the  warrant 
to  connect  the  defendant  with  the  act  complained  of.  In  this  case  the  connexion  is 
shewn  by  the  proof  that  M'Graw  seized  the  goods  in  point  of  fact,  coupled  with  the 
admission  on  the  record  that  the  defendant,  as  sheriff,  seized  the  goods  of  laylor, 
it  not  appearing  that  there  was  any  other  execution.]  Then,  secondly,  the  learned 
Judge  misdirected  the  jury  as  to  the  effect  of  the  bill  of  sale,  which,  although  it 
might  be  void  as  against  creditors,  was  valid  against  the  plaintiff  as  a  party  to  it.(«) 
The  issues  here  are  inconsistent,  the  first  depending  on  the  goods  being  the  goods 
of  Taylor,  and  the  second  on  their  being  the  plaintiff's.  The  plaintiff,  by  proving  the 
bill  of  sale  in  supp  rt  of  the  second  count,  shews  that  the  goods  laid  in  the  first  as 
belonging  to  Taylor  his  tenant,  were  not  the  goods  of  that  tenant,  but  his  own ;  and 
consequently,  that  the  seizure  by  the  defendant  did  not  deprive  the  plaintiff  of  that 
remedy  by  disti-ess,  which  is  the  gist  of  the  first  count. 

Lord  Abingee,  G.  B.  The  pleadings  put  the  defendant  out  of  Court  as  to  the 
first  count,  because  they  admit  that  these  were  the  goods  of  Taylor. 

Pakke,  B.  The  bill  of  sale  was  invalid  as  against  the  execution,  though  binding 
as  between  the  parties.  Now  the  question  here  is  on  the  execution.  The  counts  are 
distinct ;  so  that  the  point  contended  for  as  to  the  bill  of  sale  does  not  apply  to  the 
first  count  at  all.  To  support  that  count,  it  must  be  shewn  by  the  plaintiff"  that  the 
defendant  seized  goods  which  were  liable  to  satisfy  rent  due  at  the  time.  Now  as 
the  defendant  has  obtained  a  verdict  on  the  second  count,  it  must  be  admitted  that 
there  is  an  end  of  that  [417]  count.  Then  as  to  the  first,  if  the  goods  were  Taylor's, 
as  is  admitted  by  the  pleadings,  the  sheriff  had  no  right  to  take  them  without  leaving 
sufficient  to  satisfy  the  plaintiff's  rent  due  to  him  at  the  time  of  the  seizure.  But 
even  had  the  taking  of  the  goods  of  Taylor  been  put  in  issue,  the  result  on  the  first 

(a)  See  Bobinsoii  v.  M'Donnell,  2  B.  &  Aid.  134  ;  Doe  v.  Hohtrts,  id.  367  ;  1  Daniell's 
Exch.  Rep.  1-13;  3  Ves.  &  B.  42 ;  Stetl  v.  Brown,  1  Taunt.  381. 
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count  would  not  have  been  ilifferent,  for  Taylor's  bill  of  sale  had  no  operation  as 
aj;aiiist  the  execution  of  Baiiies.  The  summing  up  of  the  learned  Judge  was 
peifeetly  correct. 

Aldeuson,  B.  The  verdict  was  right.  The  l)ill  of  sale  being  found  to  be 
fraudulent  and  void  as  against  the  execution,  it  follows  that  the  goods  were  in  fact 
J'aylor's,  as  laid  in  the  first  count.  Then,  though  the  bill  of  sale  might  be  valid 
as  against  the  plaintitJ,  that  point  is  not  material,  for  the  pleadings  admit  that  the 
goods  which  were  seized  were  Taylor's,  while  M'Graw  is  shewn  to  have  seized  them. 

Gi"RNEY,  B.,  and  Kolfe,  B.,  concurred. 

Rule  refused. (a) 

[418]  Humphreys  n.  JoNBs.  E.\;ch  of  Pleas.  IS-tO. — An  order  ni.si  before  a  Judge 
at  chambers  makes  itself  absolute  unless  cause  be  shewn  :  and  if  no  one  appears, 
the  proper  course  is  for  the  opposite  party  to  go  in  to  the  Judge  and  get  it 
discharged,  otherwise  it  becomes  absolute. 

[S.  C.  8  Dowl.  P.  C.  408 ;  9  L.  J.  Ex.  168  ;  4  Jur.  .582.] 

Assumpsit  for  goods  sold  and  delivered.  The  declaration  was  delivered  on  the 
19th  of  February,  with  the  particulars  of  demand  indorsed  thereon,  which  stated  that 
the  action  was  brought  to  recover  the  sum  of  321.  10s.  for  timber  sold  and  delivered. 
(Jn  the  "JOth  of  February,  the  defendant  took  out  a  summons  requiring  the  plaintiff's 
attorney  or  agent  to  attend  at  the  Judge's  chambers  on  the  following  day,  at  three 
o'clock  in  the  afternoon,  to  shew  cause  why  further  and  better  particulars  should  not 
be  delivered,  and  why  in  the  meantime  the  proceedings  in  the  cause  should  not  be 
stayed.  This  summons  was  served  on  the  same  day  upon  the  plaintitfs  attornies 
who  indorsed  upon  it  their  consent  to  an  order  nisi,  and  the  following  order,  bearing 
date  on  Saturday',  the  "JSnd  of  February,  was  drawn  up  by  the  defendant's 
attorney  : — 

"  U|)on  hearing  the  attornies  or  agents  on  both  sides,  and  by  consent,  I  do  order, 
that  unless  cause  be  shewn  to  the  contrary  at  my  chambers  on  Monday  next,  at 
eleven  o'clock  in  the  forenoon,  the  plaintiff's  attorney  or  agent  shall  deliver  to  the 
defendant's  attorney  or  agent  a  further  and  better  account  in  writing,  with  dates  and 
items,  of  the  particulars  of  the  plaintiff's  demand,  for  which  this  action  is  brought, 
and  that  in  the  meantime  all  fuither  proceedings  in  this  cause  be  stayed. 

"  J.  Parke." 

This  order  was  duly  served  on  the  plaintiff's  attornies,  on  the  day  of  the  date 
thereof.  On  the  following  iMonday  (the  24th  February)  the  plaintiff's  attornies 
attended  at  the  Judge's  chambers,  pursuant  to  the  order,  for  the  purpose  of  getting 
it  discharged,  and  repeatedly  called  out  the  name  of  the  defendant's  attorney  ;  but 
as  no  one  appeared,  they  left  the  chambers  without  taking  any  fuither  step  at  that 
time,  and  on  the  2Glh  they  sent  notice  to  the  defend-[419]-aut's  attorney  that  they 
would  attend  the  order  on  the  following  day,  at  eleven  o'clock  in  the  forenoon.  In 
reply  to  that  notice,  the  defendant's  attorney  sent  a  letter,  staling  that  as  they  (the 
plaintiff's  attornies)  did  not  attend  the  Judge's  chambers  to  shew  cause  on  the  24th, 
(as  to  which  fact  the  affidavits  were  contradictory),  the  older  had  become  absolute. 
No  answer  was  made  to  this,  but  on  the  11  Ih  of  March  interlocutory  judgment  was 
signed,  and  notice  of  executing  a  writ  of  inquiry  given.  The  plaintiffs  attornies  had 
never  been  served  with  any  order  absolute,  nor  had  any  such  order  ever  been 
drawn  up. 

Theobald  having  obtainod  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
interlocutory  judgment,  and  all  subsequent  proceedings,  should  not  be  set  aside 
with  costs — 

Barstow  shewed  cause.  The  order  for  particulars  was  an  order  nisi,  which  ought 
to  have  been  turned  int-o  an  order  absolute,  and  served  forthwith  :  KcMiey  v.  Ilakhinson 
(6  M.  fi  \V.  134) ;  that  not  having  been  done,  the  judgment  is  regular.  [Aldersoii,  B. 
A  rule  nisi  makes  itself  absolute.]     The  affidavits  are  at  variance  as  to  the  plaintiff's 

(a)  See  Hill  v.  If'riyU,  2  Esp.  669 ;  Ooldsmid  v.  Raphael,  3  Scott,  285. 
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attornies  having  attended  at  the  Judge's  chambers,  but  the}-  swear  that  they  did, 
and  repeatedly  called  out  the  name  of  the  defendant's  attorney,  who  did  not  appear 
to  support  the  order,. and  they  therefore  left  the  chambers,  thinking  the  order  was 
abandoned. 

Parke,  B.  I  was  not  aware  that  we  made  orders  nisi  at  chambers  ;  but  it  appears 
it  has  been  adopted  from  the  practice  of  the  Court  in  granting  rules  nisi.  A  rule  nisi 
makes  itself  absolute  unless  cause  be  shewn.  The  proper  mode  in  cases  of  this  kind, 
when  the  party  obtaining  the  [420]  order  does  not  attend,  is  for  the  other  party  to 
go  in  to  the  Judge  and  .say  that  he  is  ready  to  shew  cause,  and  apply  to  have  the 
order  discharged.     The  practice  should  be  analogous  to  the  practice  in  Court. 

The  rest  of  the  Court  concurred. 

Rule  absolute  for  setting  aside  the  judgment  without  costs. 

Branson  v.  Moss.  Exch.  of  Pleas.  1840. — The  keeper  of  a  lunatic  having  refused 
to  allow  the  lunatic  to  be  seived  with  a  writ  of  summons,  the  Court  granted  a 
rule  for  a  distringas,  to  be  served  in  the  first  instance  upon  the  friends  of  the 
lunatic,  and  if  they  could  not  be  found,  upon  the  keeper. 

[S.  C.  9  L.  J.  Ex.  189.] 

In  this  case  Fortescue  moved  for  leave  to  issue  a  distringas  against  the  defendant, 
who  was  a  lunatic.  It  appeared  that  the  defendant  was  contined  in  a  lunatic  asylum, 
and  that  his  keeper,  on  being  applied  to,  had  refused  to  allow  him  to  be  served  with 
the  writ  of  summons.     He  relied  upon  Staikie  v.  Skilbeck  (6  Dowl.  52). 

Parkk,  B.  You  may  take  your  rule  for  a  distringas,  to  be  served  upon  the 
friends  of  the  lunatic  in  the  first  instance,  and  if  they  cannot  be  found,  then  upon 
his  keeper. 

Rule  granted. (6) 

Richards  v.  Frankum.  Exch.  of  Pleas.  1840. — The  plea  of  non  detinet  merely 
puts  in  issue  the  fact  of  detention.  If  the  defence  be  that  the  plaintiff  was 
not  possessed  of  the  goods,  or  that  the  defendant  was  justified  in  detaining  thera, 
such  a  defence  ought  to  be  specially  pleaded. 

[S.  C.  8  Dowl.  P.  C.  346  ;  9  L.  Ex.  162,  231  ;  4  Jur.  562,  682.] 

This  was  an  action  of  detinue  for  a  promissory  note.  The  defendant  pleaded, 
first,  non  detinet :  secondly,  that  the  plaintiff'  was  not  possessed  of  the  note  ;  thirdly, 
that  [421]  before  the  commencement  of  the  suit,  the  plaintiff',  for  a  good  and  valuable 
consideration,  assigned  and  delivered  the  said  promissory  note  to  one  John  Granger, 
to  be  by  him  held  as  and  for  his  own  note ;  and  that  the  said  John  Granger,  before 
the  commencement  of  this  suit,  delivered  the  said  note  to  the  defendant,  to  be  by  him 
held  for  and  on  the  behalf  and  for  the  use  and  benefit  of  the  said  John  Granger  ;  and 
that  the  defendant,  as  the  servant  and  by  the  command  of  the  said  John  Granger, 
detained  and  still  detains  the  said  promissory  note,  as  he  lawfully  might  for  the  causes 
aforesaid. 

The  replication  traversed  the  assignment  and  delivery  of  the  note  by  the  plaintiflf 
to  Gianger,  and  the  delivery  by  him  to  the  defendant 

At  the  trial  before  Gurney,  B.,  at  the  last  assizes  for  the  count}'  of  Oxford,  the 
jury  found  a  verdict  for  the  defendant  on  the  second  and  third  issues ;  the  learned 
Judge  giving  the  defendant  leave  to  move  to  enter  a  verdict  on  the  issue  on  the  plea 
of  non  detinet  also,  if  the  Coui-t  should  be  of  opinion  that  the  matters  of  defence  so 
found  in  his  favour  were  evidence  in  support  of  that  issue. 

Ludlow,  Serjt.,  now  moved  accordingl}'.  The  jury,  by  finding  on  the  second  and 
third  issues  for  the  defendant,  have  found  that  the  promissory  note  was  not  the 
property  of  the  plaintiff,  and  so  established  the  plea  of  non  detinet,  which  puts  in 
issue  the  wrongful  holding  and  detaining  of  the  note  by  the  defendant.  It  is  evident 
from  the  use  of  the  words,  "  which  he  unjustly  detains,"  in  the  original  writ  and 
declaration,  that  the  unjust  detention  is  the  gravamen  of  the  complaint,  and  that  is 

(i)  See  Humphreys  v.  Griffiths,  ante,  p.  89. 


•  BI.&W.422.  CATERS   V.  MADELEY  477 

therefore  put  in  issue  by  the  plea  of  noii  detinet,  notwithstanding  the  new  rules. 
Whatever  may  be  the  effect  of  the  new  rules  as  to  pleading  specially  matter  of  excuse, 
the  unjust  detention  is  the  gravamen  of  the  charge  in  the  [422]  declaration  ;  and  as 
that  is  a  material  allegation  in  it,  and  is  traversed  by  the  plea,  and  the  finding  of  the 
jury  on  the  other  issues  establishes  that  there  was  no  unjust  detention,  the  verdict 
ought  therefore  to  be  entered  for  the  defendant. 

Lord  Aiiingkk,  C.  H.  There  is  no  ground  whatever  for  this  motion.  It  is  true 
that  a  party  who  brings  an  action  of  detinue,  brings  it  for  unjust  detention  of  his 
property  :  but  where  the  detention  is  justified,  the  matter  must  be  set  out  on  the 
record.  The  only  issue  on  non  detinet  is  upon  the  fact  of  the  detainer.  If  the  party 
has  a  lawful  excuse  for  the  detainer,  he  must  plead  it. 

P.\KKE,  B.  There  is  no  ground  for  this  application.  Under  the  plea  of  non 
detinet,  a  defendant  might,  at  common  law,  prove  that  the  goods  were  not  the  property 
of  the  plaintiff';  but  if  he  had  a  lawful  excuse  for  the  detention,  as  if  the  goods  were 
pawned  or  pledged  to  him  for  money  which  was  not  repaid,  he  was  bound  to  plead 
it:  Co.  Lit.  283  a.  Lord  Coke  there  says,  "In  detinue,  the  defendant  pleadeth  non 
detinet;  he  cjinnot  give  in  evidence  that  the  goods  were  pawned  to  him  for  money, 
and  that  he  is  not  paid,  but  he  must  plead  it ;  but  he  may  give  in  evidence  a  gift 
from  the  plaintiff,  for  that  proveth  that  he  detaincth  not  the  plaintiff's  goods."  But 
it  is  perfectly  clear,  that  since  the  new  rules,  the  defendant  cannot  give  in  evidence, 
under  the  plea  of  non  detinet.  that  the  goods  were  not  the  property  of  the  plaintiff': 
so  that  in  any  view  of  the  case,  the  matters  proved  in  support  of  the  second  and  third 
pleas  were  not  evidence  under  the  first.  If  the  object  be  to  shew  that  the  chattel 
is  not  the  property  of  the  plaintiff",  that  cannot  be  done  under  such  a  plea  since  the 
new  rules.  If  the  object  be  to  shew  that  the  detention  was  lawful,  and  the  party 
had  a  good  excuse  for  detiiining  the  property,  then,  according  to  the  autho-[423]-rity 
of  Lord  Coke,  such  a  I'efence  ought  to  be  pleaded,  even  at  common  law.  Under  the 
plea  of  non  detinet,  the  fact  oi  detention  is  alone  in  issue. 

Ai.DER.soN,  B,  In  an  action  of  trover,  the  plea  of  not  guilty  puts  in  issue  the 
mere  fact  of  the  conversion,  and  so  under  the  issue  of  non  detinet,  the  fact  of  the 
detention  is  alone  in  issue. 

KoLFE,  B.  concurred. 

Kule  refused. 


Gaters,  Executor  of  Elizabeth  Robinson,  Deceased  r.  Madeley.  Exch.  of  Pleas. 
1840. — The  interest  in  a  promissory  note  given  to  a  wife  during  coverture,  the 
consideration  for  which  was  money  advanced  by  her  during  the  coverture,  survives 
to  the  wife  after  the  death  of  her  husband,  unless  he  reduces  it  into  possession 
in  his  lifetime. 

[S.  C.  9  L.  .T.  Ex.  173  ;  4  Jur.  724.     Followed,  Fleet  v.  Peirius,  1869,  L.  R.  4  Q.  B.  500.] 

Assumpsit  on  a  promissoiy  note.  The  first  count  stated,  that  the  defendant,  in 
the  lifetime  of  the  said  Klizabeth  Robinson,  to  wit,  on  the  2r)th  March,  l.S.'j.i,  made 
his  promissory  note  in  writing,  and  delivered  the  same  to  the  said  Elizal>eth  Robinson, 
and  thereby  promised  to  pay  to  her  the  said  IClizabeth  Kobinson  on  demand  the  sum 
of  £'20,  and  thereupon,  in  consideration  of  the  premises,  promised  the  said  Elizabeth 
Roliinson  to  pay  her  the  said  note  accoiding  to  the  tenor  and  effect  thereof.  The 
second  count  stated,  that  in  the  lifetime  of  the  said  E.  K.,  to  wit,  on  .Vc,  the  defendant 
made  his  certain  other  promissoiy  note  in  writing,  and  delivered  the  same  to  the 
said  E.  R.,  and  thereby  promised  to  pay  the  said  E.  R.  £20  on  demand  ;  and  after- 
wards, and  after  the  death  of  the  said  K.  R.,  to  wit,  on  the  1st  day  of  December,  1838, 
the  defemlant,  in  consideration  of  the  premises,  promised  the  ])laintiH,  as  such  executor 
as  aforesaid,  to  pay  him  the  said  note  according  to  the  tenor  and  etVect  thereof. 

Plea,  that  the  promissory  note  in  the  first  count  mentioned,  and  the  promissory 
note  in  the  second  count  mentioned,  were  one  and  the  same  ;  and  that  the  said 
promissory  [424]  note  in  those  counts  mentioned,  was  made  and  delivered  by  the 
defendant  to  the  said  Elizabeth  Robinson  as  in  those  counts  is  mentioned,  whilst  she 
the  said  Elizabeth  Holnnson  was  covcit,  and  the  wife  of  one  .lohn  Robin.son,  since 
deceased  ;  and  that  the  consideration  for  the  making  of  the  said  note  by  the  defendant 
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was  money  advanced  by  the  said  Elizabeth  Robinson,  whilst  she  was  the  wife  of  the 
said  John  Robinson,  to  the  defendant,  and  that  the  said  Elizabeth  Robinson,  in  her 
lifetime,  was  not  executrix  or  administratrix,  neither  is  the  plaintiff  the  executor  or 
administratoi-,  of  the  said  John  Robinson ;  and  the  defendant  farther  saith,  that  he 
is  still  liable  to  be  sued  by  the  personal  representative  of  the  said  John  Robinson, 
deceased,  for  the  amount  of  the  said  promissory  note. 

Replication,  that  after  the  making  of  the  said  promissory  note,  and  the  delivery 
thereof  to  the  said  Elizabeth  Robinson,  and  during  her  lifetime,  to  wit,  on  the  1st  of 
January,  1834,  the  said  John  Robinson  died,  without  having  in  his  lifetime  done  any 
act  to  reduce  the  said  promissory  note  into  possession,  or  to  prevent  or  defeat  the 
right  of  survivorship  of  the  said  E.  Robinson  in  the  same  promissory  note,  in  the  event 
of  the  said  John  Robinson  dying  in  the  lifetime  of  the  said  E.  Robinson,  leaving  the 
said  E.  Robinson  him  surviving  ;  and  the  plaintiff  further  saith,  that  the  said  E.  Robinson 
afterwards,  to  wit,  on  the  1st  of  June,  1836,  died  possessed  of  the  said  promissory 
note,  and  having  a  good  and  valid  title  to  receive  from  the  defendajit  the  said  sum 
of  money  therein  mentioned.  And  the  said  plaintiff'  still  holds  the  said  note  as  such 
executor  of  the  said  E.  Robinson  as  aforesaid. 

Special  demurrer,  and  joinder  in  demurrer. 

The  following  were  the  points  marked  on  the  demurrer-book,  on  which  the  defendant 
contended  that  he  wasentitledto  judgment  on  thedemurrer  to  the  replication  : — because, 
as  the  promissory  note  was  made  in  favour  of  and  for  money  paid  by  the  wife  during 
her  coverture,  all  legal  interest  therein  vested  absolutely  in  her  husband  ;  and  at  [425] 
his  death  his  personal  I'epi'esentative  ought  to  have  sued  upon  it,  and  that  it  could 
and  did  not  in  any  manner  vest  in  the  wife,  although  surviving  her  husband  ;  and 
therefore  that  the  plaintiff',  as  her  personal  representative,  has  no  interest  in  the  note, 
and  cannot  maintain  any  action  upon  it. 

The  plaintiff's  points  were,  that  the  note  did  not  under  these  circumstances  vest 
absolutely  in  the  husband,  but  was  a  chose  in  action  given  to  the  wife,  which  the 
husband  might  have  reduced  into  possession  by  dissenting  from  his  wife's  taking  any 
interest  therein,  and  suing  upon  it  in  his  own  name,  or  that  he  might  have  assented 
to  the  apparent  interest  of  the  wife,  and  sued  in  their  joint  names  ;  that  the  note  was 
not  vested  absolutely  in  the  husband  until  some  act  was  done  by  him  to  reduce  it  into 
possession ;  that  it  therefore  survived  to  the  wife,  on  his  death  without  any  such  act 
having  been  done. 

Mansel,  in  support  of  the  demurrer.  The  interest  in  the  note  in  question  did  not 
pass  to  the  wiie  by  survivorship,  but  vested  in  the  husband's  representatives.  It  was 
a  personal  chattel,  which  vested  absolutely  in  the  husband.  In  M'Nnlage  v.  Holloway 
(1  B.  &  Aid.  221),  it  was  held  that  the  husband  might  sue  alone  on  a  promissory  note 
given  to  his  wife  before  her  marriage ;  and  there  Lord  Ellenborough  says,  "  It  is  laid 
down  in  Coke  upon  Littleton  (p.  351  b.)  and  Com.  Dig.  (Baron  &  Feme,  E.  3),  that 
all  chattels  personal  which  the  wife  has  in  possession  in  her  own  I'ight,  are  vested  in 
the  husband  by  marriage,  although  he  do  not  survive  her.  This  is  a  rule  of  law 
universally  recognised.  The  words  '  chattels  personal '  are  sufficiently  large  to  cover 
a  negotiable  instrument  of  this  sort."  [Parke,  B.  That  doctrine  must  be  considered 
as  qualified  by  the  judgment  of  the  Court  in  Fdchards  v.  Ridmrda  (2  B.  &  Ad.  453).] 
Promissory  notes  and  bills  of  exchange  are  personal  chattels  within  the  meaning  of 
the  Bankrupt  Act.  [Parke,  [426]  B.  That  proves  too  much  ;  debts  are  also  goods 
and  chattels  within  the  meaning  of  that  act.  If  a  promissory  note  be  a  chattel  simple, 
which  vests  absolutely  in  the  husband,  how  could  it  have  been  laid  down  that  the 
husband  and  wife  might  sue  upon  it  in  their  joint  names,  as  in  Philliskirk  v.  Flurkwell 
(2  M.  &  Selw.  393)  ?J  In  Bmrough  v.  /l/fts.s(10  B.  &  Cr.  558),  it  was  held  that  the 
husband  might  sue  in  his  own  name  only  on  a  note  given  to  the  wife  before  marriage ; 
and  that  a  debt  due  to  the  maker  from  the  wife,  dum  sola,  could  not  be  set  off. 
Here  the  plea  states,  that  the  consideration  for  making  the  note  was  money  advanced 
by  the  wife  during  the  coverture,  and  if  must  be  presumed  to  have  been  the  money 
of  the  husband,  and  therefore  the  action  would  accrue  to  the  husband  alone.  In 
Holhway  v.  Liglilhoi(.r7if,(r)  Lord  Hardwicke  says,  "Where  a  bond  or  promissory  note 
is  given  to  a  married  woman,  it  has  been  held  that  the  interest  in  such  bond  or  note 

(c)  MSS.  note  to  Nosh  v.  Nash,  2  Madd.  135;  2  Eq.  Cas.  Abr.  1,  pi.  5  ;  and  see 
Williams  on  Executors,  607 — 609,  where  the  cases  on  this  subject  are  collected. 
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immediately  vests  in  the  husband,  and  that  he  may  maintain  an  action  upon  it  in  his 
own  name." 

Pakke,  B.  There  can  be  no  doubt  that  this  is  a  bad  plea.  This  is  an  action  on 
a  promis.?on'  note— an  instrument  on  which  no  one  can  sue  unless  he  was  originally 
a  party  to  it,  or  has  become  entitled  to  it  under  one  who  was.  A  promissory  note  is 
not  a  personal  chattel  in  possession,  but  a  chose  in  action  of  a  peculiar  nature ;  but 
which  has  indeed  been  made  by  statute  assignable  and  transferable  according  to  the 
custom  of  merchants,  like  a  bill,  of  exchange;  yet  still  it  is  a  chose  in  action,  and 
nothing  more.  When  a  chose  in  action,  such  as  a  bond  or  note,  is  given  to  a  ferae 
covert,  the  husband  may  elect  to  let  his  wife  have  the  benefit  of  it,  or  if  he  thinks 
proper  he  may  take  it  himself;  and  if  in  this  [427]  case  the  husband  had  in  his 
lifetime  brought  an  action  upon  this  note  in  his  own  name,  that  would  have  amounted 
to  an  election  to  take  it  himself,  and  to  an  expression  of  dissent  on  his  part  to  his 
wife's  having  an}'  interest  in  it.  On  the  other  hand,  he  may,  if  he  pleases,  leave  it  as 
it  is,  and  in  that  case  the  remed\'  on  it  survives  to  the  wife,  or,  he  may,  according  to 
the  decision  in  Philliskirk  v.  Phichcell  (2  M.  &  Selw.  393),  adopt  another  course,  and 
join  her  name  with  his  own  ;  and  in  that  case,  if  he  should  die  after  judgment,  the 
wife  would  be  entitled  to  the  benefit  of  the  note,  as  the  judgment  would  survive  to 
her.  The  only  doubt  in  this  ease  arose  from  the  observation  of  Lord  Ellenborough  in 
M^Neilafje  v.  Hollowai/,  that  a  promissory  note  may  be  treated  as  a  peisonal  chattel  in 
possession.  Now  in  that  respect,  I  think  there  was  a  mistake,  and  an  incorrect 
expression  used  ;  but  it  was  unnecesssary  for  his  Lordship  to  lay  down  such  a  doctrine, 
in  order  to  decide  the  case  then  before  him.  In  fact,  the  decision  in  the  subsequent 
case  of  RvhMrds  v.  Richards  (2  B.  &  Adol.  447)  has  qualified  that  position.  In  that 
case  the  Court  of  King's  Bench  said  that  a  promissory  note  was,  in  the  ordinary  course 
of  things,  a  chose  in  action,  and  that  there  was  nothing  to  take  it  out  of  the  common 
rule,  that  ehoses  in  action  given  to  the  wife  survive  to  her  after  the  death  of  her 
husband,  unless  he  has  reduced  them  into  possession.  The  case  of  Nash  v.  Nash 
(2  Mad.  133)  is  also  an  authority  in  favour  of  the  position,  that  it  survives  to  the 
wife  ;  and  although  that  ease  was  decided  before  M'Kcihiijf  v.  HoUmvay,  it  does  not 
appeal-  to  have  been  cited  in  the  latter  case.  I  am  of  opinion  that  the  note  must  be 
considered  as  having  survived  to  the  wife,  and  her  executor  was  therefore  the  proper 
person  to  sue.  The  fact  stated  in  the  plea  makes  no  difference,  as  the  right  of  action 
on  the  instrument  depends  on  the  form  of  it,  and  not  upon  the  consideration  for  which 
it  was  given  :  but  [428]  it  maj'  be  observed,  that  it  is  not  stated  in  the  plea  that  the 
money  advanced  was  the  husband's.  Whether  the  executor  of  the  husband,  where  the 
money  advanced  was  his,  could  compel  an  account  from  the  executor  of  the  wife,  who 
recovtred  on  the  note,  by  a  bill  in  equity,  is  another  matter,  with  which,  in  a  Court 
of  law,  we  have  nothing  to  do,  and  which  could  make  no  ditlereuce  in  this  case,  as  it 
would  not  vary  the  right  of  action  on  the  note.  Our  judgment  must,  therefore,  be 
for  the  plaintiff". 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 

The  Company  of  Pkoprikiuks  of  Xortha.m  Bridge  and  Roads  v.  The  London 
AND  SoUTUAMPioN  RAILWAY  Cn.MPANY.  Exch.  of  Fle;is.  1840.  By  a  local 
act,  4  &  5  W  ill.  4,  s.  Ixxi.  (the  London  and  Southhampton  Railway  Act),  it  is 
ena('ted,  that  in  ail  cases  where  the  railway  shall  cross  any  turnpike  road,  such 
turnpike  road  shall  be  raised  or  sinik  liy  and  at  the  expense  of  the  Company,  so 
as  the  same  shall  pass  over  the  said  railway,  or  that  the  said  railway  shall  piiss 
over  the  said  turnpike  road  : — Held,  ihat  a  road  on  which  toll-gates  are  l)y  law 
erected,  and  tolls  taken  thereat,  is  a  turnpike  road,  within  the  meaning  of  that  act. 

[S.  C.  1  Railw.  Cas.  6G.5  :  9  L.  J.  Ex.  165  ;  4  Jur.  S92  :  in  E.juitv.  1  Railw.  Cas.  653  ; 
9  L.  J.  Ch.  277.  Adopted,  R^g.  v.  French,  ls79,  4  Q.  H.  D.  515;  /r<>7  Riling 
Justice-'  V.  Reg.,  1883,  8  A.  C.  790.  Referred  to,  Norlimm  Biiilye  Comimiu/  v.  Reg., 
1886,  55  L  t.  759.] 

Special  case.  By  stat.  36  Geo.  3,  c  94,  s.  1,  (local  and  person.il),  intitule<l  "An 
Act  for  building  a  Bridge  over  the  river  Itchin,  at  or  near  Northam,  within  the 
liberties  of  the  town  and  county  of  the  town  of  Southampton,  and  for  making  a  ro.id 
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from  the  said  town  to  the  said  bridge,  and  from  thence  to  communicate  with  the  road 
leading  from  AVest  End  to  Botley,  in  the  county  of  Southampton,"  certain  persons 
are  incorporated  by  the  name  of  the  Company  of  Proprietors  of  Northam  Bridge 
and  Roads. 

By  sect.  2,  the  Company  is  empowered  to  make,  build,  and  keep  in  repair  a  bridge 
at,  near,  or  from  Northam,  within  the  liberties  of  the  town  and  county  of  the  town  of 
Southampton,  over  and  across  the  river  Itchin  to  the  opposite  shore,  in  the  parish  of 
South  Stonehara,  in  the  county  of  Southampton,  with  a  proper  ascent  or  approach  to 
the  said  bridge  at  each  end  thereof,  and  fit  and  proper  for  the  [429]  passage  of 
travellers,  cattle,  and  carriages,  and  toll-houses,  &c.  The  said  bridge  to  be  a  public 
bridge,  and  all  persons,  horses,  cattle,  and  carriages  to  have  free  liberty  to  pass  over 
the  same,  on  the  payment  of  the  respective  tolls  allowed  by  the  act. 

By  sect.  7,  neither  the  bridge  nor  any  tolls  to  be  taken  under  the  act  are  rateable. 
Bv  sect-  9,  the  Company  is  empowered  to  make  one  proper  and  commodious  road, 
with  a  footway  by  the  side  thereof,  fiom  the  town  of  Southampton  or  from  some  part 
of  the  Southampton  Road  to  Northam,  and  so  to  the  end  or  foot  of  the  said  bridge ; 
and  also  one  other  proper  and  commodious  road  from  the  end  or  foot  of  the  said 
bridge,  on  the  opposite  shore,  into  the  parishes  of  South  Stoneham,  Saint  Mary  Extra, 
and  Botley,  in  the  said  county,  to  communicate  with  and  open  into  the  turnpike-road 
leading  from  West  End  to  Botley,  in  the  said  county  of  Southampton,  each  of  such 
roads  to  be  of  the  width  of  forty  feet ;  on  each  of  which  two  roads  they  are  empowered 
to  erect  toll-houses  and  toll-gates,  and  for  these  purposes  to  take  lands.  The  said 
two  roads  to  be  kept  in  repair  at  the  cost  of  the  Company. 

Sections  10  to  17  regulate  the  mode  of  purchase  of  the  lands  required  for  the  said 
roads  &c.,  and  contain  compensation  clauses. 

By  sect.  23,  the  property  of  the  bridge  and  roads  is  vested  in  the  Company. 
Section  24  empowers  the  Company  to  raise  £10,000  among  themselves  for  making 
the  bridge  and  roads,  and  in  case  that  sum  should  be  insufficient,  they  are  further 
empowered  bv  sect.  2^  to  raise  among  themselves  the  additional  sum  of  £8000. 

Sections  2-5,  26,  and  29  relate  to  the  division  of  the  capital  into  shares,  and  the 
transfer  thereof. 

Section  30  empowers  the  Company  to  borrow  £8000  on  mortgage,  and  regulates 
assignments  of  the  property  [430]  of  the  bridge,  roads,  and  tolls  by  way  of  mortgage, 
and  also  the  transfer  of  such  assignments. 

Section  31  gives  priority  to  payment  of  interest  on  mortgages  over  interest  on 
dividends  payable  to  pi  oprietors. 

Sections  32  to  4-5  contain  the  clauses  then  usually  inserted  in  acts  creating  joint 
stock  companies,  for  the  government  of  such  companies  and  their  officers,  and  for  the 
making  of  bye-laws. 

Section  46  gives  a  table  of  tolls,  and  vests  the  said  tolls  in  the  Company. 
Section  53  enacts,  "That  the  roads  hereby  directed  to  be  made  shall  be  deemed 
and  taken  to  be  turnpike-roads,  within  the  intent  and  meaning  of  the  13  Geo.  3,  c.  84, 
(a  General  Turnpike  Act),  and  of  the  several  acts  made  for  the  purpose  of  explaining, 
amending,  or  repealing  the  same  or  some  part  thereof,  and  that  all  and  every  clause 
and  provision  contained  in  the  said  act  of  the  13  Geo.  3,  subject  to  the  provisions  of 
the  said  other  acts,  (except  where  the  same  are  otherwise  altered  by  this  act),  shall 
be  in  full  force  with  regard  to  the  roads  included  in  this  act,  as  fully  and  ellectually 
to  all  intents  ;ind  purposes,  as  if  this  act  had  been  made  and  passed  previous  to  the 
said  act  of  the  1 3  Geo.  3. 

Bv  38  Geo.  3,  c.  64,  s.  6,  (local  and  personal),  the  width  of  the  two  roads  is  altered 
from  forty  to  thirty  feet  each.  Both  of  the  said  recited  acts  are  for  an  unlimited 
period,  and  neither  act  appoints  trustees  or  commissioners  for  the  care  and  management 
of  the  said  two  roads,  but  vests  the  same  in  the  Company. 

The  said  Company  of  proprietors,  under  the  said  acts  of  the  36  ife  38  Geo.  3, 
proceeded  to  erect  the  said  bridge  and  to  make  the  said  roads,  and  the  same  have 
been  opened  for  public  use  since  the  year  1800,  and  certain  tolls  have  been  taken 
in  pursuance  of  the  provisions  of  the  said  act  of  the  36  Geo.  3,  c.  94,  s.  46. 

[431]  Bv  3  Geo.  4,  c.  126,  s.  1,  the  act  of  the  13  Geo.  3,  c.  84,  and  also  various 
other  acts  of  Parliament  were  repealed,  and  other  provisions  for  the  regulations  of 
turnpike-roads  were  substituted  in  lieu  thereof. 

By  sect.  4  it  is  enacted,  "that  from  and  after  the   1st  day  of  January,  1823,  all 
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the  eiiiietraeiits,  provisions,  matters,  and  things,  in  this  act  contained,  shall  extend 
and  be  deemed,  construed,  and  taken  to  extend  to  all  acts  of  Parliament  now  in 
force,  and  to  all  acts  which  shall  hereafter  be  passed,  for  making,  widening,  turning, 
amending,  repairing,  or  maintaining  any  turnpike  road  or  roads  in  that  part  of 
Great  Britain  called  England,  save  and  except  where  any  other  commencement  is 
particularly  directed  by  this  act,  and  as  to  such  enactments,  provisions,  matters,  and 
things  as  shall  be  expressly  referred  to  and  varied,  altered,  or  repealed  by  any  such 
act  or  acts  as  shall  be  hereafter  passed." 

By  4  Geo.  4,  c.  95,  intituled  "  An  Act  to  explain  and  amend  an  Act  passed  in  the 
third  year  of  the  reign  of  his  present  Majesty,  to  amend  the  general  laws  now  in  being 
for  regulating  turnpike  roads  in  that  part  of  Great  Britain  called  England,"  it  was  by 
sect.  90  enacted  as  follows : — "And  whereas  doubts  have  arisen  as  to  the  roads  to 
which  the  [irovisions  of  the  said  recited  act  (3  Geo.  4,  e.  126)  extend,  be  it  therefore 
enacted,  that  nothing  in  the  said  recited  act  or  this  act  contained,  shall  extend  or 
be  construed  to  extend  to  an}'  road  or  loads  not  under  the  care  and  management  of 
trustees  or  commissioners,  or  to  any  load  or  roads  which  shall  be  made,  maintained, 
or  supported  under  the  pi-ovisions  of  any  act  or  acts  of  Parliament  passed  for  an 
unlimited  period,  notwithstanding  tolls  may  be  collected  on  such  loads,  or  shall  extend 
to  afi'ect,  alter,  or  interfere  with  the  qualifications  of  any  commissioners  or  other 
persons  having  the  care  and  management  of  any  such  last-mentioned  roads,  or  with 
any  tolls  [432]  taken  or  weights  carried  thereon,  or  iu  any  other  manner  therewith." 

By  sect.  9 ) ,  certain  other  roads,  one  of  which  is  the  road  from  London  to  Holyhead, 
by  the  92nd  section  the  turnpike  road  called  the  Commercial  lioad,  and  by  the  9ord, 
so  much  of  the  turnpike  road  from  Carlisle  to  Glasgow  as  lies  in  the  county  of 
Cumberland,  are  exempted  from  its  operation. 

By  the  4^5  Will.  4,  c.  Ixxxviii.,  (local  and  personal),  intituled  "  An  Act  for 
making  a  liailway  from  London  to  Southampton,"  certain  persons  were  incorporated 
and  empowered  to  make  the  said  railway. 

Sect.  71  regulates  the  crossing  by  the  railway  of  public  highways  not  being  turn- 
pike roads,  wherever  the}'  ai-e  crossed  at  the  level  of  such  highways. 

Sect.  72  enacts  as  follows: — "And  be  it  further  enacted,  that  in  all  cases  where 
the  said  railway  shall  cioss  any  turnpike  road,  such  turnpike  road  shall  be  raised  or 
sunk  by  and  at  the  expense  of  the  said  company,  so  as  that  the  same  shall  pass  over 
the  said  railway,  or  that  the  said  railway  shall  pass  over  the  said  turnpike  road,  l)y 
means  of  a  bridge  of  such  height  and  width,  and  with  such  an  ascent  or  descent,  as 
are  by  this  act  in  that  behalf  provided."  Those  provisions  are  made  by  the  74th 
and  75th  sections  of  this  act. 

By  the  1  Vict.  c.  Ixxi.,  intituled  "An  Act  to  alter  the  line  of  the  London  and 
Southampton  Railway,  and  to  amend  the  act  relating  thereto,"  the  line  of  the  London 
and  Southampton  Railway  is  intended  to  cross  one  of  the  two  roads  made  and  con- 
structed under  the  first-mentioned  act  of  the  36  Geo.  3,  c.  94,  viz.  the  road  from  the 
town  of  Southampton  to  Norlhara  Bridge  ;  and  the  said  Ijondon  and  Southampton 
Railway  Company,  in  carrying  their  acts  into  execution,  have  proceeded  to  lay  <iovvn 
their  rails  and  to  make  their  railway,  so  as  to  cross  the  said  road  upon  a  [433]  Icxel, 
and  have  refused  either  to  raise  or  lower  the  said  load,  or  to  cause  the  said  railway 
to  pass  over  the  said  road,  or  to  cause  the  said  road  to  pass  under  the  said  railway. 

All  the  said  recited  acts  are  to  be  considered  as  forming  part  of  this  case,  and 
their  recitals,  enactments,  and  provisions  may  be  referred  to  by  either  paity 
accordingly. 

The  (juestion  for  the  opinion  of  the  Court  is,  whether  the  said  road  made  under 
the  36  Geo.  3,  c.  94,  is  a  turnpike  road  within  the  meaning  of  the  4  &  5  Will.  4, 
c.  Ixxxviii.,  s.  72.((i) 

1).  Pollock,  for  the  plaintiiis.  The  Northam  Bridge  Road  is  a  turnpike  road 
within  the  meaning  of  the  72nd  section  of  the  London  and  Southampton  Railway  Act. 

(a)  The  question  had  been  before  the  Vice-Chancellor,  on  a  motion  for  an  injunction 
to  restrain  the  Southampton  Railway  Company  from  crossing  the  Northam  Bridge 
Road  on  a  level,  when  his  Honour  expressed  an  opinion  that  the  Northam  Bridge 
Road  was  not  a  turnpike  road,  and  refused  the  injunction,  but  gave  the  plaintitts 
liberty  to  take  the  opinion  of  a  court  of  law  upon  the  question. 

Ex.  Div.  vu. — 16 
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In  Dr.  Webster's  Dictionary,(6)  a  turnpike  road  is  thus  defined  ; — "  A  road  on  which 
turnpikes  or  toll-gates  are  established  by  law,  and  which  are  made  and  kept  in  repair 
bj'  the  toll  collected  from  travellers  or  passengers  who  use  the  road."  If  that 
definition  be  correct, — and  it  is  submitted  that  it  is, — then  this  is  a  turnpike  road ; 
for  it  is  a  road  authoiized  by  act  of  Parliament,  by  which  tolls  are  legally  taken  from 
passengers  using  it.  The  roads  to  be  made  in  pursuance  of  the  Northam  Bridge  Act 
are  also,  by  the  .53rd  section  of  that  act,  described  as  turnpike  roads.  It  enacts  that 
the  roads  thereby  directed  to  be  made  shall  be  deemed  and  taken  to  be  turnpike 
roads,  [434]  within  the  meaning  of  the  then  General  Turnpike  Act,  13  Geo.  3,  c.  84, 
as  fully  and  effectually,  to  all  intents  and  purposes,  as  if  that  act  had  been  previously 
made  ;  and  it  is  not  at  all  affected  in  this  respect  by  the  repeal  of  that  act  by  3  Geo.  4, 
c.  126.  In  the  clauses,  also,  of  the  36  Geo.  3,  which  authorize  the  taking  of  tolls, 
ss.  46  &  48,  the  word  "turnpikes"  is  again  used.  If  this  case  had  arisen  before  the 
repeal  of  the  13  Geo.  3,  c.  84,  no  doubt  could  have  been  entertained  that  this  was  a 
turnpike  road.  But  it  may  be  said  that  the  4  Geo.  4,  c.  9-5,  s.  90,  (which  recites  that 
doubts  had  arisen  as  to  what  roads  the  provisions  of  the  General  Turnpike  Act, 
3  Geo.  4,  extended  to,  and  by  which  it  is  enacted  that  nothing  in  those  acts  should 
extend  to  any  road  not  under  the  management  of  trustees  or  commissioners),  has 
made  an  alteration  in  this  respect,  and  has  taken  these  roads  out  of  the  operation  of 
the  General  Turnpike  Acts.  The  9  Geo.  4,  c.  77,  s.  19,  however,  after  reciting  the 
former  General  Turnpike  Acts,  appears  to  repeal  all  the  exceptions  in  those  acts,  and 
places  all  local  acts,  such  as  the  present,  within  its  meaning  : — "  all  the  powers,  &c., 
contained  in  this  act  shall  extend  to  every  local  turnpike  act,  and  shall  be  applied  and 
put  in  execution  as  fully  and  effectually,  to  all  intents  and  purposes,  as  if  the  same 
were  repeated  and  re-enacted  in  the  body  of  such  local  turnpike  act,  and  were  made 
part  thereof."  The  effect  of  that  clause  is  to  re-enact  the  53rd  section  of  the  Northam 
Bridge  Act.  The  language  of  the  7'2nd  section  of  this  railway  act  is  general,  "that 
in  all  cases  whei'e  the  said  railway  shall  cross  any  turnpike  road,"  &c. ;  it  extends  to 
every  species  of  road  which  can  be  called  a  turnpike  road.  The  object  of  inserting 
these  clauses,  relating  to  turnpike  roads,  was  for  the  public  protection,  and  the  Court 
will  give  them  the  largest  possible  construction,  in  order  to  further  that  object.  It 
may  be  said,  indeed,  that  this  is  a  private  speculation,  and  that  the  interest  in  these 
roads  [435]  is  vested  in  the  proprietors ;  but  that  can  make  no  difference  as  affecting 
the  question  whether  this  is  a  turnpike  road  or  not.  In  Rex  v.  The  Trustees  of  Great 
Dover  Street  Road  (5  Ad.  &  Ell.  692;  1  N.  &  P.  157),  it  was  held,  that,  although  the 
trustees  of  that  road  were  shareholders  and  owners  of  the  soil,  and  the  surplus  of  the 
tolls  was  to  be  applied  in  paying  the  interest  and  principal  of  the  shareholders,  the 
road  was  a  turnpike  road  within  the  provisions  of  the  General  Turnpike  Act,  and  that 
the  trustees  were  not  liable  to  be  rated  in  respect  of  it.  Eoads,  however,  may  be 
turnpike  roads  without  being  within  the  operation  of  the  general  turnpike  acts,  as  is 
exemplified  by  the  exception  of  the  Holyhead  and  other  roads  out  of  the  operation  of 
the  General  Turnpike  Acts,  3  Geo.  4,  c.  126,  and  4  Geo.  4,  c.  95.  [Parke,  B.  Is 
there  any  clause  in  the  Northam  Bridge  Act  which  obliges  these  proprietors  to  keep 
the  roads  in  repair?]  Yes;  the  9th  section  provides  that  the  roads  shall  be  made, 
"and  at  all  times  afterwards  maintained  and  repaired,  at  the  proper  costs  and  charges 
of  the  said  company  of  proprietors,  by  and  out  of  the  tolls  by  this  act  granted." 

M.  D.  Hill,  contrk.  The  definition  of  a  turnpike  road,  given  in  Dr.  Webster's 
Dictionary,  is  too  wide,  for  that  would  include  a  railroad.  The  object  of  the  Northam 
Bridge  Act  was  to  empower  the  company  to  erect  a  bridge  over  the  river  Itchin,  and 
the  roads  were  only  accessary  to  it.  The  shares  are,  by  sect.  25,  vested  in  the  sub- 
scribers, who  are  to  be  entitled  to  receive  a  distribution  of  the  profits  to  arise  there- 
from, which  are  not  limited.  The  provision  in  the  9th  section,  as  to  the  repairs,  is 
ex  abundanti  cautela,  as  the  Company  would  be  obliged  to  keep  the  road  in  repair 
without  such  a  provision,  at  common  law.  The  right  to  take  [436]  toll,  and  the 
obligation  to  repair,  do  not  make  a  road  a  turnpike  road.  In  cases  of  toll  thorough, 
there  is  a  right  to  take  toll,  and  a  liability  to  repair  the  road,  but  that  does  not  make 
it  a  turnpike  road.  The  case  of  toll  thorough  is  an  apt  illustration  of  this  case. 
There  is  no  distinction  between  the  case  of  toll  thorough,  or  this  case,  and  that  of  a 

(h)  A  Dictionary  of  the  English  Language,  by  Noah  Webster,  LL.D.,  New  York, 
1828.     Reprinted  by  E.  H.  Barker,  Thetford,  Noifolk. 
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canal  or  a  navigable  rivei'  with  locks  to  it,  which  the  proprietors  are  bound  to  keep  in 
repair.  The  true  definition  of  a  turnpike  road  is  given  by  Lawrence,  J.,  in  Ikx  v. 
T)te  Proprietors  of  the  ^tajfordsliire  and  IForccslershire  Canal  Navigation  (8  T.  R.  350). 
He  says,  "Nor  is  this  like  the  case  of  a  turnpike  :  for  there  the  tolls  are  paid  for  the 
benefit  of  the  public,  and  not  for  the  use  of  any  individuals  ;  and  those  tolls  are  not 
the  subject  of  taxation  within  the  statute  of  43  Elizabeth."  Now  here  these  tolls  are 
paid  for  the  benefit  of  the  company,  and  would,  on  that  account,  be  liable  to  the 
payment  of  rates,  if  it  were  not  for  the  special  exemption  contained  in  the  7th  section 
of  the  act.  But  the  general  exemption  from  a  liability  to  rates  is  not  confined  to 
turnpike  roads  only,  but  wherever  the  property  is  public  property,  the  tolls  are  not 
rateable.  The  principle  to  be  collected  from  the  authorities  is,  that  property  is 
exempted  from  rateabilit}'  in  those  cases  only  where  the  profits  are  applicable  to  public 
purposes :  Rtx  v.  Inluihitants  of  Liverpool  (7  13.  &  C.  64  ;  9  D.  &  R.  780),  Beg.  v.  Mayor, 
&c.  of  Liverpool  (1  Per.  &  D.  334  ;  9  Ad.  &  Ell.  435).  A  turnpike  road  is  a  road  on 
which  a  toll  is  collected  for  the  benefit  of  the  road,  and  not  where  it  is  to  go  into  the 
pockets  of  private  individuals,  or  to  be  applied  to  a  private  purpose.  This  road  has 
none  of  the  usual  incidents  of  a  turnpike  road.  Its  non-rateability  is  indeed  one 
incident :  but,  as  has  been  already  observed,  if  it  were  not  for  the  special  exemption 
in  the  act,  the  tolls  of  this  road  would  be  rateable.  [437]  Another  incident  of  a 
turnpike  road  is,  that  the  county  magistrates  have  an  ex  officio  juri.sdiction  as  trustees 
and  commissioners,  which  here  they  have  not.  Neither  is  this  road  subject  to  the 
usual  exemptions  from  toll,  in  the  cases  mentioned  in  the  32nd  section  of  the  General 
Turnpike  Act.  This,  in  truth,  is  like  a  railway  rather  than  a  turnpike  road  ;  they 
are  both  made  and  maintained  from  private  funds.  None  of  the  powers  given  for  the 
government  of  turnpike  roads  apply  to  the  present  case  ;  if  this  is  held  to  be  a 
turnpike  road,  it  will  be  one  not  subject  to  the  code  of  laws  regulating  turnpike  roads. 
The  4th  section  of  the  3  Geo.  4,  c.  126,  by  which  the  provisions  of  that  act  were 
extended  to  local  acts  for  making  turnpike  road.s,  was  in  effect  repealed  by  the  90th 
section  of  4  Geo.  4,  c.  95,  which  provided,  that  the  act  should  not  extend  to  any  road 
not  under  the  management  of  trustees  or  commissioners,  or  to  any  road  made  or 
maintained  under  any  act  for  an  unlimited  period,  notwithstanding  tolls  may  be 
collected.  Then  the  53rd  section  of  this  act  does  not  amount  to  a  statutory  declara- 
tion that  it  shall  be  a  turnpike  road.  It  says  the  roads  shall  be  "  deemed  and  taken 
to  be  turnpike  roads" — not  absolutely,  but  "as  fully  and  effectually  as  if  that  act  had 
been  made  previous  to  the  13  Geo.  3."  The  legislature,  at  the  time  of  the  passing;  of 
the  Northam  Bridge  Act,  may  have  intended  that  the  road,  thought  not  a  turnpike 
road,  should  be  regulated  in  the  same  way  as  a  turnpike  road  ;  but  when  it  came  to 
the  passing  of  the  4  Geo.  4,  c.  95,  it  had  altered  its  views,  and  then  directed  that 
these  private  roads  shall  not  be  under  the  regulations  of  the  General  Turnpike  Acts  ; 
no  such  words  as  "turnpike  roads"  are  there  used,  but  the  words  are  "any  road  or 
roads"  not  under  the  management  of  commissioners,  notwithstanding  tolls  may  be 
collected  "on  such  roads."  The  19th  section  of  the  9  Geo.  4,  c.  77,  has  been  referred 
to,  but  that  applies  to  turnpike  acts  generally,  and  not  to  an  act  of  this  kind,  which 
is  in  its  nature  private.  The  90th  section  [438]  of  the  4  Geo.  4,  c.  95,  excludes  this 
road  from  the  operation  of  the  General  Turnpike  Acts,  and  it  is  therefore  not  a 
turnpike  road. 

I).  Pollock  replied. 

Lord  Abingek,  C.  B.  If  we  had  entertained  any  doubt  in  this  case,  we  should 
have  lieen  desirous  of  taking  time  to  consider ;  b>it  we  do  not.  Whether  this  is  a 
turnpike  road  is  not  to  be  determined  merely  by  reference  to  the  13  Geo.  3,  c.  84,  or 
any  other  act  of  Parliament.  A  turnpike  road  is  a  road  across  which  turnpike  gates 
are  erected  and  tolls  taken,  and  such  roads  existed  previous  to  ttie  passing  of  the  13 
Geo.  3,  c.  84,  and  independently  of  that  statute  altogether.  A  "turnpike  road" 
means  a  road  having  toll-gates  or  l)ars  on  it,  which  were  origin.dly  called  "turns," and 
were  first  constructed  about  the  middle  of  the  last  century.  Cci  tain  individuals,  with 
a  view  to  the  repair  of  particular  roads,  subscribed  amongst  themselves  for  that 
purpose,  and  erected  gates  upon  the  roads,  taking  tolls  from  those  who  passed  through 
them.  These  were  violently  opposed  at  first,  and  petitions  were  presented  to 
Parliament  against  them  ;  and  acts  were  in  consequence  passed  for  their  regulation. 
This  was  the  origin  of  turnpike  roads.  The  distinctive  mark  of  a  turnpike  road  i.s, 
the  right  of  turning  back  any  one  who  refuses  to  pay  toll.     Let  us  see  whether  this 
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act  of  Parliament  has  given  that  power.  The  9th  section  says,  that  it  shall  be  lawful 
for  the  Company  to  make  roads,  and  also  to  erect  toll-houses,  toll-gates,  bars,  and 
other  conveniences  for  taking  the  tolls  thereby  granted  ;  and  that,  as  its  seems  to  me, 
constitutes  them  turnpike  roads.  Then  the  46th  section  provides  what  shall  be  the 
tolls  which  shall  be  taken  ;  and  that  it  shall  be  lawful  for  all  persons,  &c.,  chargeable 
with  any  of  the  tolls  thereby  granted,  to  pass  for  the  same  toll  over  the  said  bridge, 
and  through  all  and  every  the  turnpikes,  toll-gates,  and  toll-[439]-bars  to  be  erected 
by  virtue  of  that  act;  which  shews  that  the  words  "turnpikes,"  "toll-gates,"  and 
"  toll-bars,"  are  used  synonymously.  Here,  then,  we  find  toll-gates  and  a  right  to  take 
toll  established  by  act  of  Parliament,  which  consequently  render  this  a  turnpike  road. 
The  legislature  also,  by  the  36  Geo.  3,  c.  94,  s.  53,  declares  that  this  shall  be  deemed 
and  taken  to  be  a  turnpike  road  within  the  meaning  of  the  13  Geo.  3,  c.  84,  as  fully 
and  effectually  as  if  it  had  been  made  and  passed  previous  to  that  act :  they  therefore 
take  it  for  granted  that  this  would  be  a  turnpike  road  if  the  act  had  been  passed 
previously  ;  and  they  provide  that  the  provisions  of  the  13  Geo.  3  shall  be  applied  as 
far  as  they  are  applicable.  Then  comes  the  statute  3  Geo.  4,  c.  126,  which  repeals 
the  13  Geo.  3,  c.  84,  and  enacts  that  the  provisions  of  that  act  shall  extend  to  all  acts 
then  in  force,  and  which  shall  thereafter  be  passed  for  making  or  repairing  any 
turnpike  roads.  That  leaves  this  road  as  it  stood  before  the  passing  of  that  act.  The 
next  statute  on  the  subject  was  the  4  Geo.  4,  c.  9.5  :  the  90th  section  of  which  recites 
that  doubts  had  arisen  to  what  roads  the  former  act  applied,  and  exempts  from  its 
operation  roads  like  the  present.  But  still  the  roads  continue  to  be  turnpike  roads ; 
for  if  not,  why  should  the  legislature  have  interfered  at  all,  or  have  introduced  this 
exception  with  respect  to  them  1  It  appears  to  me,  therefore,  to  be  very  clear  that 
this  is  a  turnpike  road,  that  the  public  are  entitled  to  the  protection  contemplated  by 
the  Kailway  Act,  and  that  the  railroad  ought  to  be  carried  either  over  or  under  it. 

Parke,  B.  I  am  of  the  same  opinion.  The  question  turns  on  the  construction 
to  be  put  upon  the  71st  and  72nd  sections  of  the  4  and  5  Will.  4,  c.  Ixxxviii.,  which 
was  passed  for  the  purpose  of  establishing  a  railway  from  London  to  Southampton. 
The  71st  section  applies  to  a  highway,  and  the  72nd  section  to  a  turnpike  road 
traversed  by  the  rail-[440]-way.  [His  lordship  here  read  those  sections.]  In  these 
enactments  the  legislature  had  in  view  the  benefit  of  the  public,  and  therefore  com- 
pelled the  Eailroad  Company,  in  the  case  of  a  turnpike  road,  where  the  traffic  is 
greatest,  to  aflbrd  the  public  more  accommodation,  by  carrying  the  railroad  either 
above  or  under  the  road.  The  question  then  i.s,  whether  this  road  traversed  by  the 
railway  is  a  turnpike  road?  1  think  it  is.  The  ordinary  meaning  of  the  words 
"turnpike  road"  is,  a  road  on  which  a  turnpike  is  lawfully  erected,  and  the  public 
are  bound  to  pay  tolls.  If  a  turnpike  road  meant  a  road  subject  to  the  General 
Turnpike  Act,  I  should  think,  with  the  Vice-Chancellor,  that  this  is  not  a  turn- 
pike road,  because  it  is  not  so  governed.  It  was  regulated  by  the  General  Turnpike 
Act,  13  Geo.  3,  c.  84  ;  but  has  been  exempted  by  the  90lh  section  of  4  Geo.  4,  c.  95, 
which  declares  that  nothing  in  that  act  "  shall  extend  or  be  construed  to  extend  to 
any  road  or  roads  not  under  the  care  and  management  of  trustees  or  commissioners." 
This  road  therefore  falls  within  the  provisions  of  that  section.  But  still  it  is  a 
turnpike  road,  because  gates  are  lawfully  erected  upon  it,  and  tolls  lawfully  paid  ; 
and  that  being  so,  the  question  of  rateability  is  unimportant,  and  decides  nothing  on 
the  subject.  The  Railway  Company  were  bound  to  provide  the  public  with  greater 
protection  than  they  have  done,  and  to  carry  the  railroad  either  over  or  under  the 
road  in  question. 

ALDER.SON,  B.  If  the  diff'erents  acts  of  Parliament  are  properly  looked  at,  this 
question  will  be  found  to  be  free  from  doubt.  The  first  point  is — what  is  a  turnpike 
load  1  Until  a  turnpike  act  passes,  no  individual  has  a  right  to  levy  tolls,  because 
such  an  act  would  be  an  infringement  of  the  royal  prerogative.  A  party  may  accept 
a  composition,  but  he  cannot  fix  a  specific  toll.  He  may  do  so,  indeed,  by  act  of 
Parliament,  and,  by  virtue  of  this  authority,  may  stop  persons  and  oblige  them  to 
pay  tolls.  In  this  way  a  turnpike  road  is  created.  Then  if  we  look  to  [441]  the 
53rd  section  of  the  Northam  Bridge  and  Road  Act,  we  shall  find  it  expressly  enacted, 
that  the  road  in  question  shall  be  taken  to  be  a  turnpike  road  within  the  meaning  of  the 
statue  13  Geo.  3,  c.  84.  By  this  53rd  section  the  road  was  rendered  liable  to  all  the 
provisions  of  the  13  Geo.  3,  without  the  necessitj'  of  having  that  act  expressly 
re-enacted  in  the  local  act ;  so  that,  at  that  time,  it  was  subject  to  the  regulations  of 
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the  13  Geo.  3,  with  certain  iilterations  and  amendments.  The  statute  13  Geo.  3, 
c.  84,  was  afterwards  repealed  by  the  3  Goo.  4,  c.  I'itj ;  the  effect  of  which  was,  that  the 
road  still  remained  a  turnpike  road,  although  not  subject  to  the  provisions  of  the 
13  Geo.  3,  c.  84.  The  4th  section  of  3  Geo.  4,  c.  1l'6,  enacted,  that  the  provisions  of 
that  act  should  extend  to  all  turnpike  roads.  That  placed  the  road  iu  question  under 
the  control  of  the  3  Geo.  4,  c.  12(i.  Inconveniences,  however,  were  found  to  result 
from  this  enactment,  since  many  local  roads  of  a  permanent  kind  were,  by  the  4th 
section,  exempted  from  the  operation  of  the  act.  The  4  Geo.  4,  c.  9-5,  was  then 
passed,  the  90th  section  of  which  declared,  in  effect,  that  certain  roads,  notwithstand- 
ing tolls  were  collected  upon  them,  should  be  exempted  from  the  operation  of  the 
General  Turnpike  Acts.  On  the  whole,  I  feel  no  doubt  that  this  is  a  turnpike  road  ; 
and  as  such,  being  much  frequented,  the  public  are  entitled  to  the  protection  contem- 
plated by  this  Kailway  Act. 

liOLFE,  B.  I  am  of  the  same  opinion.  The  question  is,  whether  this  is  a  turn- 
pike road,  within  the  meaning  of  the  72nd  section  of  the  Southampton  Kailway  Act. 
The  legislature,  having  given  power  to  the  Kailway  Company  to  make  this  railway 
for  their  own  benefit,  by  the  72nd  section,  provide  for  the  convenience  of  the  public, 
where  roads  are  intersected  by  it.  There  are  two  provisions  in  the  act,  one  giving 
greater,  the  other  less,  convenience  to  the  public.  In  the  case  of  turnpike  roads, 
where  the  public  traffic  is  greatest,  they  have  directed,  that  the  railway  [442]  which 
traverses  the  road  shall  pass  either  ovei'  it  or  underneath  it.  The  point  then  is, 
whether  the  road  in  question,  so  traversed  by  the  railway,  is  a  turnpike  road  or  not. 
A  turnpike  road  is  one  across  which  individuals  are  at  libert}'  to  erect  gates  and  take 
tolls ;  and  that  a  road  is  of  that  description,  is  considered  a  fair  test  of  its  requiring 
the  additional  security  of  a  railway  being  carried  over  or  under  it.  I  do  not  consider 
it  a  turnpike  road  merely  because  it  is  so  designated  by  the  53rd  section  of  the 
Northara  Koad  Act,  but  because  there  is  attached  to  it  a  right  to  take  tolls.  That 
act  did  not  make  the  road  in  question  a  turnpike  road,  but  merely  applied  to  it  a 
turnpike  code:  it  was  the  putting  a  turnpike  gate  across  the  road  which  made  it  a 
turnpike  road.  Whether  the  restrictions,  prohibitions,  and  exemptions,  imposed  by 
the  several  turnpike  acts,  are  in  force  as  regards  this  road,  it  is  unnecessary  to  decide 
it  is  enough  to  say,  that  the  right  to  set  up  gates  makes  it  stiictly  and  literally  a 
turnpike  road.  .A.s  such,  it  is  a  road  of  an  important  chai.icter,  to  which  the  provisions 
of  the  Kailway  Act  ought  to  be  applied.  Our  judgment  will,  therefore,  be  for  the 
plaintiffs. 

Judgment  for  the  plaintiffs. 

Vy.se  v.  Wakefiki.I).  Exch.  of  Pleas.  1840. — The  declaration  stated,  that,  by 
indenture,  the  defendant  covenanted  that  he  would,  at  any  time  or  times  thereafter, 
appear  at  an  office  or  offices  for  the  insurance  of  lives  within  London,  or  the  bills 
of  mortality,  and  answer  such  questions  as  might  be  asked  respecting  his  ago,  &c., 
in  order  to  enable  the  plaintiff  to  ensure  his  life,  and  would  not  afterwards  do  or 
permit  to  be  done  any  act  whereby  such  insurance  should  be  avoided  or  prejudiced. 
It  then  alleged,  that  the  defendant,  in  part  peiformancc  of  his  covenant,  did,  at  the 
plaintiff's  reciuest,  appear  at  the  office  of  the  Kock  Life  Insurance  Company,  and 
did  answer  certain  questions  asked  of  him  ;  and  that  the  plaintiff  insured  the 
defendant's  life  with  that  Company,  by  a  policy  containing  a  proviso,  that  if  the 
defendant  went  beyond  the  limits  of  Ein-ope,  the  policy  should  be  mill  and  void  : 
— Breach,  that  the  defendant  went  beyond  the  limits  of  Europe,  to  wit,  to  the 
province  of  Canada,  in  North  America  : — Held,  on  special  demurrer,  that  the 
declaration  was  bad,  for  not  averring  that  the  defendant  had  notice  that  the 
policy  was  effected. 

[S.  C.  8  Dowl.  P.  C.  377  ;  9  L.  J.  Ex.  274 ;  4  Jur.  .=)09  :  affirmed,  7  M.  &  W.  126. 
Considered,  Makin  v.  Watkiiison,  1870,  L.  R.  G  Ex.  30.] 

Covenant  on  an  indenture,  dated  the  3rd  of  March,  \i>il,  whereby  the  defendant, 
in  consideration  of  X31O0,  bargained,  sold,  and  assigned  to  the  |)laiiititr  certain  divi- 
[443]-dends,  interest,  and  annual  produce,  from  time  to  time  due  and  payalile,  or  to 
arise  from  and  after  the  decease  of  one  Eliza  Kobson,  dining  the  natural  life  of  the 
defendant,  if  he  should  survive  her ;  to  have,  hold,  receive,  and  take  the  dividends  Ac. 
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thereby  assigned  unto  the  plaintiff,  his  executors,  &c.,  from  and  after  the  decease  of 
the  said  Eliza  Robsnn,  for  and  during  the  natural  life  of  the  defendant,  if  he  should 
survii'e  her  ;   and  the  defendant  did   thereby  for  himself,  his  heirs,  &c.,  covenant, 
promise,  and  agree  with  and  to  the  plaintiff,  his  executors,  administrators,  and  assigns, 
amongst  other  things,  that  he  the  defendant  should  and  would  at  any  time  or  times 
thereafter,  at  the  request  of  the  plaintiff,  his  executors,  administrators,  or  assigns, 
appear  at  an  office  or  offices  for  the  insurance  of  lives  within  London,  or  the  bills  of 
mortality,  or  before  the  agent  or  agents  of  any  such  office  or  offices  in  the  county 
where  he  the  defendant  might  happen  to  be  resident  or  actually  to  be ;  and  then  and 
there  truly  answer  such  questions  as  should  or  might  be  asked  or  required  touching 
or  concerning  his  age  and  state  of  health,  and  do  all  other  necessary  acts  in  order 
to  enable  the  plaintiff,  his  executors,  administrators,  or  assigns,  if  he  or  they  should 
think  proper,  to  insure  the  life  of  him  the  defendant ;  and  should  not  afterwards  do, 
or,  as  far  as  with  him  should  lie,  permit  to  be  done,  anj'  act,  deed,  or  thing  whatso- 
ever, wheieby  any  such  insurance  might  be  avoided  or  prejudiced  ;  as  by  the  said 
indenture,  reference  being  thereunto  had,  will,  amongst  other  things,  appear.     And 
the  plaintiff  says,  that  he  the  defendant,  in  part  performance  of  his  said  covenant, 
did  afterwards,  to  wit,  on  the  8th  day  of  March,  1827,  at  the  request  of  the  plaintiffs, 
appear  at  an  office  for  the  insurance  of  lives  within  London,  that  is  to  say,  the  office 
of  a  certain  company  of  persons,  or  office,  established  for  the  purpose,  and  carrying 
on  the  trade  or  business  of  and  for  the  insurance  of  lives,  under  the  name  of,  and 
called  and  [444]  known  by  the  name  of,  the  Kock  Life  Assurance  Company,  and  did 
then  and  there  answer  certain  questions  then  asked  and  required  of  him,  touching 
and  concerning  his  age  and  state  of  health,  and  did  then  do  all  other  necessary  acts, 
in  order  to  enable  the  plaintiff  to  insure  the  life  of  him  the  defendant  in  and  with 
the  said  company  or  office,  he  the  plaintiff  then  thinking  proper  and  intending  to 
insure  the  life  of  him  the  defendant  in  and  with  the  said  company  or  office,  according 
to  the  course  and  practice  of  the  said  company  or  office  ;  the  answering  such  questions 
as  aforesaid,  and  the  said  other  matters  in  that  behalf  aforesaid,  being  necessary  and 
proper,  according  to  the  course  and  practice  of  the  said  company  or  office,  to  enable 
the  plaintiff  to  insure  the  life  of  the  defendant  thereupon  and  therewith,  and  being 
reasonable  in  that  behalf,  of  all  which  the  defendant  then  had  notice.     And  the  plain- 
tiff further  says,  that  he  the  plaintiff  did  thereupon,  and  within  a  reasonable  time 
then  next  following,  to  wit,  on  the  day  and  year  last  aforesaid,  according  to  the  course 
and  practice  of  the  said  company  or  office,  insure  the  life  of  the  defendant  in  and  with 
the  said  company  or  office,  by  a  certain  polic\'  or  insurance,  at  and  for  the  premium 
of  811.  17s.  6d.,  payable  annually  in  that  behalf,  in  order  to  and  whereby  the  plaintiff 
then  became  and  was  entitled,  if  such  premiums  should  be  so  paid,  to  be  paid  and 
satisfied  out  of  the  funds  and  property  of  the  said  company,  according  to  the  provi- 
sions of  the  company's  deed  of  settlement,  within  three  calendar  months  after  satis- 
factory proof  should  have  been  received  at  the  office  of  the  said  company  of  the  death 
of  the  defendant,  the  sum  of  £3000,  and  such  further  sum  or  sums  as  might,  under 
the  regulations  of  the  said  company,   be  appropriated  as  a  bonus  to  that  policy, 
subject  to  and  under  the  condition  or  proviso,  amongst  others,  that,  in  case  the  defen- 
dant should  go  beyond  the  limits  of  Europe,  the  same  should  be  null  and  void  :  and 
the  plaintiff  says,  that  [445]  the  said  condition  or  proviso,  at  the  time  of  making  the 
said  indenture,  and  from  thence  hitherto,  was  and  is  usual  and  reasonable  ;  and  that 
although  he  the  plaintiff  has  performed  and  observed  every  thing  in  the  said  indenture 
on  his  part  to  be  peiformed  and  observed,  yet  the  defendant  has  broken  his  covenant 
made  with  the  plaintiff  as  aforesaid,  in  this,  to  wit,  that  he  the  defendant,  after  the 
making  thereof,  and  after  the  making  of  the  said  policy  or  insurance  as  aforesaid,  and 
after  he  the  plaintiff  had  paid  to  the  said  Rock  Life  Assurance  Company  divers,  to 
wit,  twelve  annual  premiums  as  aforesaid,  payable  in  respect  of  the  said  policy  or 
insurance  as  aforesaid,  and  after  the  sum  that,  under  the   regulations  of  the  said 
company,  would  have  been  appropriated  as  a  bonus  to  that  policy,  in  case  of  the  death 
of  the  defendant,  had  amounted  to  a  large  sum,  to  wit,  £2000,  and  had  become  of 
great  value  to  the  plaintiff,  to  wit,  the  value  of  £2000,  and  after  the  said  policy  had 
become  and  was  of  great  value  to  the  plaintiff,  to  wit,  of  the  value  of  £3000,  to 
wit,  on  the  first  day  of  June,    1838,   he  the  defendant  went  beyond  the  limits  of 
Europe,  to  wit,  to  the  province  of  Canada,  in  North  America,  whereby  and  by  reason 
of  the  premises,  the  said  policy  became  and  was  null  and  void,  &c.,  &c. 
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Special  demurrer,  assigning  for  cause,  that  the  declaration  does  not  contain  any 
specific  averment  that  the  defetidant,  before  he  went  beyond  the  limits  of  Europe,  as 
in  the  declaration  alleged,  had  received  or  had  any  notice  from  the  plaintiff,  or  other- 
wise that  the  defendant  had  by  any  means  been  made  or  become  aware  of  the  fact, 
that  the  plaintitf  had  insured  the  life  of  the  defendant,  as  in  the  declaration  alleged, 
or  that  such  insurance  was  subject  to  or  under  the  condition  or  proviso  in  the  declara- 
tion alleged  ;  whereas  the  defendant  could  not  be  liable  for  going  beyond  the  limits 
of  Europe,  unless  he  knew  at  the  time  that  the  policy  had  been  eHected,  and  that  it 
was  sub-[446]-ject  to  the  condition  or  proviso  stated  in  the  declaration. 

Peacock,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  called  upon 
Cowling  to  support  the  declaration.  The  declaration  is  sufficient.  It  was  not 
necessary  to  allege  any  notice  to  the  defendant ;  for  the  declaration  states  that  the 
defendant  did,  at  the  request  of  the  plaintiff,  appear  at  the  Rock  Life  Assurance  Office, 
and  did  answer  certain  questions  put  to  him  ;  and  he  might,  therefore,  have  informed 
himself  of  the  fact  of  the  insurance  having  been  effected,  and  of  the  terms  and  condi- 
tions of  it.  The  general  rule  is,  that  a  party  is  not  bound  to  do  more  than  the  terms 
of  his  contract  oblige  him  to  do ;  and  here  there  is  nothing  in  this  covenant  requiring 
him  to  give  any  notice.  Therefore,  unless  the  circumstances  were  such  that  the 
defendant  had  not  any  means  of  informing  himself  of  it,  no  notice  was  necessary. 
This  contract  to  insure  is  confined  to  insurance  offices  within  the  bills  of  mortality  ; 
and  the  defendant  might  readily  have  informed  himself  by  inquiry  of  the  fact  of  the 
insurance  having  lieen  effected,  and  of  the  terms  and  conditions  of  it.  In  Com.  Dig. 
tit.  Condition,  L.  9,  many  instances  are  given  where  parties  are  not  bound  to  give 
notice,  but  the  other  parties  must  take  notice  at  their  peril.  It  is  there  said — "If  a 
condition,  convenant,  or  promise,  be  to  do  an  act  to  a  stranger,  or  upon  performance 
of  an  act  by  a  stranger,  there  needs  no  notice ;  for  it  lies  equally  in  the  knowledge  of 
the  obligor  and  obligee,  and  the  obligor  takes  upon  himself  to  do  it ;  as  if  a  condition 
be  to  pay  when  A.  marries,  there  needs  no  notice  when  A.  marries.  So,  if  a  condition, 
covenant,  or  promise,  be  to  do  upon  the  performance  of  anj'  certain  and  particular  act 
by  the  obligee  himself,  he  ought  to  do  it  without  notice  by  the  obligee  that  the  act 
is  perfoimed  :  [447]  for  he  takes  it  upon  him  to  do  it  at  his  peril :  as  if  the  condition 
be  to  pay  so  much  when  the  obligee  marries,  there  need  not  be  notice  of  his  marriage." 
Notice  is  not  necessary,  unless  where  the  party  expressly  contracts  to  give  notice,  or 
where  it  roust  necessarily  be  implied  that  notice  is  to  be  given,  because  the  obligor 
cannot  know  or  ascertain,  from  the  nature  of  the  thing,  whether  the  act  has  been  done 
or  not.  In  Ht.c  v.  Ilolkind  {b  T.  K.  607),  it  was  held,  that  where  a  public  officer  is 
charged  with  a  breach  of  duty,  which  duty  arises  from  certain  acts  within  the  limits 
of  his  government,  it  is  not  necessary  to  aver,  in  an  indictment  against  him,  that  he 
had  notice  of  those  acts,  as  he  is  presumed  from  his  situation  to  know  them.  In 
answer  to  the  objection  of  want  of  notice.  Wood  says,  in  the  argument, — "  Notice 
here  merely  means  knowledge  ;  and  when  the  matter  is  as  much  in  the  knowledge  of 
the  defendant,  or  more,  than  of  any  other  person,  the  law  presumes  that  he  had  know- 
ledge: "  for  which  he  cites  16  Viner's  Abr.  tit.  Notice,  p.  5,  pi.  10,  where  it  is  said — 
"None  is  bound  by  the  law  to  give  notice  to  another  of  that  which  that  other  person 
may  otherwise  inform  himself  of : "  and  Lord  Kenyon,  in  giving  judgment,  refers  to 
that  argument,  and  recognises  it  as  shewing  "the  true  grounds  upon  which  notice  is 
or  is  not  required  to  be  averred."  So  here,  the  defendant  might  have  informed  him- 
self whether  the  insurance  was  eflccted  or  not,  and  was  bound  to  do  so  at  his  peril ; 
and  the  jjlaintiff  not  having  undertaken  by  his  contract  to  give  the  defendant  notice 
that  the  assuiance  was  effected,  was  not  bound  to  do  so.  The  defendant,  by  his 
covenant,  undertakes  to  do  nothing  to  vitiate  an  insurance  effected  with  any  person 
within  the  bills  of  mortality,  without  any  stipulation  whatever  as  to  notice  of  the 
particular  person  with  whom  it  should  be  effected.  [Parke,  B.  If  the  covenant  had 
spoken  of  an  insurance  [4481  to  be  effected  with  A.  B.,  there  would  be  no  necessity 
for  notice;  but  if  it  were  with  any  person  that  the  plaintiff"  may  choose,  then  it  must 
surely  be  necessary  that  notice  should  be  given.  Is  not  notice  equally  necessary, 
when  the  covenant  applies  to  an  insurance  in  any  one  of  the  many  public  offices  within 
the  bills  of  mortality  ?]  If  five  or  six  offices  had  been  named,  no  notice  would  be 
necessary.  If  there  are  such  a  number  of  insurance  offices  in  London  as  would  render 
It  unreasonable  to  expect  the  defendant  to  inquire  of  them  all  whether  sucli  an 
insurance  had  been  effected,  the  defendant  should  have  shewn  that  by  his  plea ;  not 
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having  done  so,  the  Court  will  not  assume  it  to  be  the  fact.  In  Doe  v.  Whitehead 
(S  Ad.  &  Ell.  571  ;  3  Nev.  &  Per.  -557),  which  was  an  ejectment  by  landlord  against 
tenant,  on  an  alleged  forfeiture  b}'  breach  of  a  covenant  to  insure  "  in  some  office  in 
or  near  London,"  it  was  held  that  the  omission  to  insure  must  be  proved  by  the 
plaintiff".  There  the  same  objection  would  have  applied,  as  it  would  have  been 
necessary  for  the  landlord  to  make  inquiry  at  every  office  in  or  near  London.  Lord 
Denman,  C.  J.,  says,  "The  proof  may  be  difficult,  where  the  matter  is  peculiarly 
within  the  defendant's  knowledge;  but  that  does  not  vary  the  rule  of  law;  and  the 
landlord  might  have  had  a  covenant  inserted  in  the  lease  to  insure  at  a  particular 
office,  or  to  produce  a  policy  when  called  for,  on  pain  of  forfeiture.  If  he  will  make 
the  conditions  of  his  lease  such  as  render  the  proof  of  a  breach  veiy  difficult,  the  Court 
cannot  assist  him."  Here  the  district  is  limited  ;  but  if  the  number  of  offices  within  it 
are  so  inconvenient  as  to  render  inquiry  difficult,  the  Court  caiuiot  calculate  the  balance 
of  inconvenience.  Suppose  all  the  insuianee  offices  were  in  one  street,  no  notice  would 
surely  in  such  case  be  necessary.  [Parke,  B.  Have  you  any  authority  for  that,  or 
in  any  case  where  there  is  any  choice  as  to  where  the  [449]  insurance  shall  be  effected?] 
The  cases  cited  in  Com.  Dig.,  before  referred  to,  are  applicable  in  principle ;  but  there 
is  no  case  where  the  party's  having  a  choice  as  to  the  office  in  which  an  insurance  is 
to  be  effected,  has  been  held  to  render  notice  necessary.  In  Viner's  Abr.,  Condition 
(A.  d.),  pi.  1.5,  it  is  said — "If  A.  sells  to  B.  certain  weys  of  barley,  or  other  things, 
and  B.  assumes  to  pay  for  every  wey  as  much  as  he  sells  a  wey  for  to  any  other  man  ; 
if  he  after  sells  to  others  certain  weys  for  a  certain  sum,  he  shall  not  have  an  action 
on  the  case  against  B.  upon  his  promise,  till  he  hath  given  him  notice  for  how  much 
he  sold  the  wey  to  others  :  for  B.  is  not  bound  to  pay  it  till  notice,  because  it  is 
uncertain  and  not  known  to  him  ;  and  here  he  assumes  in  general,  and  not  in  particular, 
scilicet,  to  pay  so  much  as  J.  S.  shall  pay  for  a  wey,  and  so  he  does  not  assume  to 
take  notice  at  his  peril ;"  "but,"  it  is  added  in  pi.  16,  "if  he  had  assumed  to  pay  as 
much  for  every  wey  as  he  sold  a  wey  for  to  J.  S.,  if  J.  S.  after  bought  a  wey  for  a 
certain  sum,  he  ought  to  take  notice  thereof  at  his  peril,  without  any  notice  given, 
otherwise  he  hath  broke  his  promise."  If,  in  the  present  case,  the  number  of  offices 
had  been  limited,  it  is  quite  clear  that  notice  would  not  have  been  necessary,  because 
the  Court  cannot  measure  the  inconvenience  arising  from  a  greater  or  less  number ; 
and  the  same  argument  will  apply  where  the  district  is  limited.  The  defendant 
might  have  remedied  the  inconvenience,  if  any  inconvenience  e.xists,  by  providing  for 
it  in  his  contract. 

Peacock,  in  suppoi't  of  the  demurrer.  The  principle  established  by  the  cases  is, 
that  where  the  act  is  to  be  done  by  a  stranger,  no  notice  is  necessary,  because  the  fact 
is  as  much  within  the  knowledge  of  the  one  party  as  the  other :  but  where  the  act  is 
to  be  done  by  the  plaintiff  himself,  it  is  otherwise,  and  notice  must  be  given  :  Fowle  v. 
[450]  Hugger  (Cro.  Jac.  492).  There  the  Court  expressly  drew  the  distinction  between 
the  case  where  the  act  is  to  be  done  by  a  stranger,  and  where  it  is  to  be  done  by  the 
p'aiutiff  himself.  [Parke,  B.  In  Bnidley  v.  Toder  (id.  228),  and  in  Fletcher  v.  Pj/vsett 
(id.  102),  where  the  promise  was  in  consideration  that  the  plaintiff  would  marry  such 
a  woman,  the  defendant  would  give  him  £100,  it  was  held  that  notice  of  the  marriage 
was  not  necessary.]  In  Hradleg  v.  Toder,  the  Court  at  Hrst  held  that  the  declaration 
was  not  good,  because  it  was  not  alleged  that  the  plaintiff'  gave  notice  of  the  marriage  ; 
and  though  the  Court  afterwards  resolved  that  it  was  good,  the  reason  given  is,  that 
it  was  a  necessary  intendment,  that  when,  after  the  marriage,  he  requested  payment  of 
the  money,  notice  of  the  marriage  was  given.  But  this  is  an  act  which  lies  entirely 
within  the  knowledge  of  the  plaintifl',  who  effected  the  policy,  and  who  alone  could 
know  the  conditions  aimexed  to  it.  All  the  cases  turn  upon  the  question,  whether 
the  defendant  had  the  means  of  knowledge  or  not ;  and  if  he  had  not,  or  not  equally 
with  the  plaintiff',  then  notice  is  requisite.  [Lord  Abinger,  C.  B.  Suppose  the  defen- 
dant had  promised  to  pay  £1000  to  any  banker  in  London  that  the  plaintiff'  chose  to 
open  an  account  with — must  not  the  plaintiff  give  him  notice  of  the  bank  in  which  he 
has  opened  an  account?  Parke,  B.  Suppose  the  covenant  had  been,  that  the  defen- 
dant woiUd  perform  the  terms  and  conditions  of  any  policy  that  the  plaintiff  had 
entered  into  with  the  Rock  Life  Assurance  Company,  he  must  in  that  case  have  made 

inc^uiry  as  to  the  terms  upon  which  the  policy  was  effected.]     In v.  Henning 

(id.  432),  it  is  said — "  If  the  agreement  be,  that  he  shall  pay  so  much  as  J.  S.  in 
particular  paid,  in  that  case  quia  constat  de  persona,  and  he  is  indifferently  [451] 
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named  betwixt  them,  the  defendant  at  his  peril  shall  inquire  of  him,  and  the  plaintiff 
is  not  bound  to  give  notice ;  but  when  the  person  is  altogether  uncertain,  there  the 
plaintiff',  to  entitle  himself  to  the  action,  ought  to  give  notice."  In  this  case  the 
plaintitJ'  had  the  option  of  selecting  any  one  of  the  insurance  offices,  and  he  was  not 
confined  with  respect  to  the  time  of  effecting  the  insurance  ;  and  he  ought,  therefore, 
to  have  given  notice.  [Parke,  B.  Suppose  it  had  been  a  promise  to  pay  the  plaintiff 
JEIOO  if  he  should  go  to  Rome  or  Naples  I]  There  it  would  be  his  duty  to  give  notice. 
When  the  event  depends  upon  the  performance  of  one  of  two  acts  which  are  in  the 
plaintiff's  option,  he  is  bound  to  give  notice,  because  it  could  onl_v  be  known  to  the 
plaintiff  when  he  had  e.\-ercised  his  option.  [Parke,  B.  In  Haverley  v.  Laicjhlon 
(1  Bulstr.  12),  the  plaintiff  promised  J.  8.,  that  if  he  borrowed  of  one  Powell  £100, 
he  would  repay  that  sum  to  him  upon  the  same  day  and  upon  the  same  conditions 
that  they  between  them  should  agree  upon  ;  and  it  was  there  held  that  notice  was  not 
necessary.]  That  case  shews  that  where  the  person  or  the  act  is  certain,  no  notice 
is  necessar}' ;  but  when  the  person  or  the  act  is  uncertain,  and  the  option  is  to  be 
exercised  by  the  plaintiff,  then  it  is  necessary. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  defendant  in  this  case  is  entitled 
to  our  judgment,  on  two  grounds.  The  plaintiff  having  reserved  to  himself  the 
liberty  of  effecting  the  insurance  at  any  office  within  the  bills  of  mortality,  the 
number  of  which  is  limited  only  by  the  circumscription  of  the  place,  and  having  also 
reserved  to  himself  the  choice  of  time  for  effecting  the  insurance,  it  appears  to  me 
that  he  ought  to  give  the  defendant  notice  of  his  having  exercised  his  option,  and  of 
the  insurance  having  [452]  been  effected,  before  an  action  can  be  maintained.  But 
there  is  also  another  ground,  which  weighs  strongly  with  me  in  coming  to  this 
conclusion.  Even  supposing  the  defendant  were  bound  to  go  to  all  the  insurance 
offices  within  the  bills  of  mortality,  to  ascertain  whether  such  a  policy  had  been 
effected,  he  would  still  be  obliged  to  do  something  more;  namely,  to  learn  what  were 
the  particular  conditions  on  which  it  was  effected  :  because  the  covenant  here  is,  not 
that  the  defendant  shall  not  do  anything  to  evade  the  covenants  or  conditions  usually 
prescribed  by  insurance  offices  ;  but  that  he  shall  not  violate  any  of  the  conditions,  by 
which  such  insurance  might  be  avoided  or  prejudiced  ;  i.e.  he  is  bound  to  observe 
all  the  stipulations  contained  in  any  policy  which  the  plaintiff'  may  effect.  Now, 
some  conditions  totally  distinct  from  the  conditions  in  general  use,  might  be  annexed 
bv  a  particular  insurance  office  ;  and  in  such  case  it  would  be  most  unfair  to  allow 
the  plaintiff  to  keep  the  policy  in  his  pocket,  and  without  notice  of  them,  to  call  on 
the  defendant  to  pay  for  a  violation  of  the  stipulations  contained  in  it.  Suppose  one 
of  the  conditions  imposed  by  the  policy  were,  that  the  party  whose  life  was  iiisured 
should  live  on  a  particular  diet,  or  at  a  particular  place,  or  cease  from  some  particular 
practice  to  which  he  was  addicted,  or  that  he  should  abandon  some  course  of  exercise 
which  might,  if  persevered  in,  cost  him  his  life,  and  the  forsaking  of  which  the 
insurance  office  might  be  fully  justified  in  making  a  condition  of  insuring  the  life  at 
all,  it  would  be  hard  if  the  plaintiff  could,  without  giving  the  defendant  notice  of  the 
existence  of  such  a  condition,  make  him  pay  the  amount  of  the  policy  on  its  violation. 
The  rule  to  be  collected  from  the  cases  seems  to  be  this,  that  where  a  party  stipulates 
to  do  a  certain  thing  in  a  certain  specific  event  which  may  become  known  to  hira,  or 
with  which  he  can  make  himself  acquainted,  he  is  not  entitled  to  any  notice,  unless 
[453]  he  stipulates  for  it ;  but  when  it  is  to  do  a  thing  which  lies  within  the  peculiar 
knowledge  of  the  opposite  party,  then  notice  ought  to  he  given  him.  That  is  the 
common  sense  of  the  matter,  and  is  what  is  laid  down  in  all  the  cases  on  the  subject ; 
and  if  there  are  a.ny  to  be  found  which  deviate  from  this  principle,  it  is  ([uite  time 
that  they  should  be  overruled. 

P.\KKK,  11  My  mind  is  not  entirely  free  from  doubt;  l)Ut  I  am  inclined,  on  the 
whole,  to  agree  with  the  Lord  Chief  Baron.  The  defendant  here  is  sued  on  a  covenant 
by  which  he  stipulates  to  do  two  things  ;  namely  to  appear  at  an  office  for  the 
insurance  of  lives,  within  London  or  the  bills  of  mortality,  in  order  to  enable  the 
plaintirt'  to  effect  an  insinance  on  his  life  :  and,  after  it  is  effected,  to  perform  the  con- 
ditions which  may  be  contained  in  it.  And  it  does  not  appear  that  this  is  confined 
to  an  insurance  to  be  effected  at  the  particular  office  at  which  he  should  ap])ear,  the 
words  "such  insurance  "in  this  covenant  meaning  simply  an  insurance  on  his  life. 
The  defendant  is  bound  in  the  first  instance  to  appear  at  an  insurance  office  ;  and 
when  the  insurance  is  effected,  he  is  then  bound,  as  far  as  in  him  lies,  to  fulfil  the 
Ex.  Div.  VII.— 16* 
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stipulations  which  have  been  entered  into  by  the  policy.  The  question  then  is, 
whether  an  action  can  be  maintained  on  this  covenant,  when  notice  of  the  eft'ecting 
such  insurance,  or  of  its  terms,  is  not  averred  in  the  declaration.  The  general  rule 
is,  that  a  party  is  not  entitled  to  notice,  unless  he  has  stipulated  for  it ;  but  there 
are  certain  cases  where,  from  the  very  nature  of  the  transaction,  the  law  requires 
notice  to  be  given,  though  not  expressly  stipulated  for.  There  are  two  classes  of 
eases  on  this  subject,  neither  of  which,  however,  altogether  resembles  the  present. 
One  of  them  is,  where  a  party  contracts  to  do  something,  but  the  act  on  which  the 
right  to  demand  payment  is  to  arise  is  perfectly  indefinite ;  as  in  the  case  [454]  of 
Haule  v.  Hemyng  (Viner's  Abr.  "Condition"  (A.  d.),  pi.  15;  Cro.  Jac.  422),  where  a 
man  promised  to  pay  for  certain  weys  of  barley  as  much  as  he  sold  them  for  to 
any  other  man  :  there  the  plaintiff  is  bound  to  aver  notice,  because  the  person  to 
■whom  the  we\'s  are  to  be  sold  is  perfectly  indefinite,  and  altogether  at  the  option  of 
the  plaintiff,  who  may  sell  them  to  whom  he  pleases  ;  and  in  such  cases,  the  right  of 
the  defendant  to  a  notice  before  he  can  be  called  on  to  pay,  is  implied  by  law  from 
the  construction  of  the  contract.  So,  where  a  party  stipulates  to  account  before  such 
auditors  as  the  obligee  shall  assign,  the  obligee  is  bound  to  give  him  notice  when  he 
has  assigned  them  ;  for  that  is  a  fact  which  depends  entirely  on  the  option  or  choice 
of  the  plaintiff.  On  the  other  hand,  no  notice  is  requisite  when  a  specific  act  is  to  be 
done  by  a  third  party  named,  or  even  by  the  obligee  himself ;  as,  for  example,  where 
the  defendant  covenants  to  pay  money  on  the  marriage  of  the  obligee  with  B.  or  perhaps 
on  the  marriage  of  B.  alone,  (for  there  are  some  cases  to  that  effect),  or  to  pay  such  a 
sum  to  a  certain  person,  or  at  such  a  rate  as  A.  shall  pay  to  B.  In  these  cases,  there 
is  a  particular  individual  specified,  and  no  option  is  to  be  exercised  ;  and  the  party 
who,  without  stipulating  for  notice,  has  entered  into  the  obligation  to  do  those  acts,  is 
bound  to  do  them.  But  there  is  an  intermediate  class  of  cases  between  these  two.  Let 
us  suppose  the  defendant  in  this  case  bound  to  perfoi-m  such  stipulations  as  shall  be 
contained  on  a  policy  to  be  effected  at  some  office  in  London.  Now,  my  present  impres- 
sion is,  that  where  any  option  at  all  remains  to  be  exercised  on  the  part  of  the  plaintiff, 
notice  of  his  having  determined  that  option  ought  to  be  given  ;  and  if  this  had  been  a 
covenant  by  the  defendant  to  peiform  the  conditions  to  be  imposed  by  any  insurance 
company  then  existing  in  Loudon,  I  think  it  would  be  the  duty  of  the  plaintiff  to  notify  to 
the  [455]  defendant  the  exercise  of  his  option,  as  to  which  he  had  selected.  But  this 
principle  holds  even  more  strongly  in  the  present  case ;  for  not  only  do  the  terms  of 
the  covenant  apply  to  all  actually  existing  companies  of  the  sort,  but  to  all  that  might 
at  any  future  time,  subsequent  to  the  date  of  the  deed,  be  established  within  the  bills 
of  mortality.  Now  that  is  a  condition  which  appears  to  me  so  perfectly  indefinite, 
that  notice  ought  to  be  given  by  the  plaintiff  of  his  having  determined  his  choice  ; 
and  I  think,  therefore,  that  he  was  at  least  bound  to  give  notice  that  a  policy  of 
insurance  had  been  effected  by  him  at  such  a  particular  office  ;  it  might  then,  perhaps, 
be  the  duty  of  the  defendant  to  inquire  at  that  office  into  the  nature  and  terms  of 
the  policy  which  had  been  there  effected.  If,  therefore,  the  more  extended  construc- 
tion of  this  covenant  is  to  be  adopted,  and  the  defendant's  contract  understood  to 
extend  to  all  existing  and  future  companies,  no  doubt  at  all  can  exist  upon  the  point. 
Supposing,  however,  that  the  covenant  is  to  be  construed  in  a  limited  sense,  as 
restrained  to  any  office  where  the  party  should  have  appeared  to  answer  the  questions 
relative  to  his  health,  &c.,  as  the  words  "such  insurance"  seem,  and  perhaps  with 
truth,  to  indicate,  even  then  the  option  of  the  plaintiff  is  of  such  an  indefinite  nature, 
that  the  defendant  cannot  be  called  on  to  account  for  the  non-observance  of  it,  unless 
notice  be  given  to  him.  Now  here  none  has  been  given  ;  there  is,  it  is  true,  notice 
of  an  intention  to  effect  a  policy,  but  none  either  of  its  having  been  made  at  all,  or 
made  with  any  particular  conditions.  Possibly,  if  it  had  been  notified  generally  to 
the  defendant  that  an  insurance  had  been  effected  at  a  particular  office,  it  would 
become  his  duty  then  to  inquire  into  its  nature  and  the  conditions  with  which  it  was 
coupled  ;  but  I  think  that  he  was,  at  least,  entitled  to  notice  of  the  fact  of  its  existence. 
[456]  Alderson,  B.  I  am  of  the  same  opinion  ;  and  my  judgment  is  founded  on 
the  authority  of  Hiiule  v.  Hemyng,  as  reported  in  Viner's  Abr.  "Condition"  (A.  d.), 
pi.  1.5.  In  this  case,  the  defendant  covenants  that  he  will  not  do  any  act,  deed,  or 
thing,  whereby  any  such  insurance  may  be  avoided  or  prejudiced.  The  insurance  is 
to  be  effected  at  any  time  or  times,  or  at  any  office  or  offices,  within  cei'tain  limits, 
and  is  not  confined  to  the  then  existing  offices.     The  plaintiff'  has  the  selection  from 
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an  indefinite  number :  and  it  seems  to  me,  that  the  person  who  is  to  select  the  office 
must  give  notice  of  his  having  done  so.  If  the  defendant  had  received  notice  that 
an  insurance  was  effected  in  the  Rock  Life  Insurance  Company,  I  by  no  means  say 
that  he  would  not  be  bound  to  inform  himself  of  any  conditions  to  which  it  might 
be  subject. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  own  that  when  the  case  was  first  opened, 
my  impression  was  in  favour  of  the  plaintiflF ;  and  for  this  reason,  that  when  a  party 
enters  into  a  contract,  he  is  bound  to  perform  it,  whether  reasonable  or  not.  Where 
the  law  easts  an  obligation  upon  him,  it  says  that  it  shall  be  reasonable  :  but  that  is 
not  so  where  a  party  contracts  to  do  a  particular  act  ;  for  then  it  is  his  own  fault  for 
entering  into  such  a  conti-act.  In  the  progress  of  the  argument,  my  opinion  changed  ; 
and  I  think  that  the  plaintiff"  was  liound  to  give  notice.  I  find  it  stated  in  Viner's 
Abr.  "Condition"  (A.  d.),  pi.  10, — "If  I  am  bound  to  enfeoff'  such  persons  as  the 
obligee  shall  name,  he  ought  to  give  notice  of  those  he  names,  otherwise  I  am  not 
bound  to  enfeoff'  them  :  "  and  reason  seems  in  favour  of  this  principle  of  law.  The 
question  is,  what  is  the  meaning  of  the  contract,  where  a  party  covenants  to  do  some- 
thing at  the  option  of  another?  It  must  mean,  provided  he  have  notice  of  that  option 
having  been  exercised. 

Judgment  for  the  defendant. 


£457]  Vanderstegen  and  Another  v.  Witham.  Exch.  of  Pleas.  1840. — Where 
the  trustees  of  a  lady,  who  had  authorized  the  defendant  to  receive  her  rents, 
countermanded  his  authority,  and  brought  an  action  to  recover  the  money  received 
by  the  defendant  under  that  authority  : — Held,  that  the  Court  had  no  power  to 
order  the  proceedings  in  the  action  to  be  stayed,  in  order  to  give  time  to  the 
defendant  to  obtain  an  injunction  to  restrain  the  action. 

[S.  C.  8  Dowl.  P.  C.  3G9 ;  9  L.  J.  Ex.  174 ;  4  Jur.  367.] 

W.  H.  Watson  applied  for  a  rule  to  shew  cause  why  the  proceedings  in  this  action 
should  not  bo  .stayed,  in  order  to  enable  the  defendant  to  apply  for  an  injunction  to 
restrain  the  plaintiff's  from  proceeding  in  the  action.  It  appeared  from  the  affida^■its, 
that  the  defendant  was  the  attorney  of  a  Mi-s.  Vaughan,  and  had  been  authorized  by 
her  to  receive  certain  rents  and  money  for  her ;  but  that  the  plaintifTs,  who  were  her 
trustees,  had  countermanded  his  authority,  and  brought  this  action  to  recover  the 
money  which  he  had  so  received.  A  bill  in  equity  had  been  filed  by  the  defendant 
against  the  plaintiff's,  to  obtain  the  injunction  ;  and  the  affidavits  stated,  that  he  was 
advised  and  believed  he  had  sufficient  grounds  for  obtaining  it,  but  that,  by  the 
practice  of  the  Court,  it  could  not  be  obtained  until  the  lapse  of  about  sixteen  days. 
Watson  referred  to,  and  relied  upon,  a  note  at  the  conclusion  of  the  case  of  Bfst  v. 
Thorowt/oiKl,{a)  which  is  as  follows: — "A  stay  of  the  postea  was  afterwards  obtained, 
until  answer  put  in  by  the  plaintiff'  to  a  bill  in  equity  filed  against  him  by  the 
defendant." 

Pakkk,  H.  It  is  impossil)le  for  us  to  interfere,  and  to  stop  the  plaintiff's  from 
proceeding  in  their  action,  which,  upon  the  facts  stated,  they  aie  entitled  to  bring. 
If  the  defendant  has  any  equity,  he  must  apply  to  the  proper  Court  to  restrain  the 
plaintiff's  from  proceeding  with  the  suit.  As  to  the  authority  cited  from  the  ease  of 
Best  v.  Thm-owgood,  the  note  is  very  short,  and  it  does  not  appear  upon  what  ground 
the  rule  was  granted  in  that  case ;  nor  am  I  satisfied  that  the  decision  of  the  Court 
there  was  correct,  or  consider  it  to  be  a  sufficient  authority  for  us  to  interfere  [458] 
and  stop  the  plaintiff's'  proceedings,  when  we  do  not  know  what  answer  they  may  give 
to  the  1)111  which  has  been  filed  against  them,  and  it  may  turn  out  that  the  defendant 
has  no  equity  at  all. 

Ai.iiKRsoN,  B.  It  seems  to  me  that  we  ought  not  to  grant  this  application.  It  is, 
in  eff'ect,  calling  upon  this  Couit  to  grant  an  injunction  now,  on  the  chance  that  some 
other  Court  will  grant  one  at  some  futine  period.  If  we  have  power  to  stay  the 
proceedings  for  sixteen  days,  there  is  no  reason  why  wo  should  not  stay  them  for  a 
longer  period,  and  grant  a  perpetual  injunction.     If  it  be  thought  expedient  that  the 

(o)  4  Tyrw.  204  ;  S.  C.  nom.  Bed  v.  Anjks,  2  C.  &  M.  394.     See  3  Dowl.  P.  C.  701. 
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Courts  of  law  should  have  the  power  of  granting  injunctions,  the  legislature  may,  if 
they  think  proper,  confer  such  a  power,  but  at  present  they  have  none. 

GuRNEY,  B.,  and  Eolfe,  concurred. 

Rule  refused. 


Granger  ti.  Collins.  Exch.  of  Pleas.  1840. — Assumpsit.  The  declaration  stated, 
that  whereas  before  and  at  the  time  of  making  the  agreement  thereinafter 
mentioned,  the  defendant  held  the  house  and  premises  thereinafter  mentioned, 
for  the  residue  of  a  term  of  years,  and  thereupon  afterwards,  to  wit,  on  &c., 
agreed  to  let  to  the  planitiff,  who  then  agreed  to  take  of  the  defendant,  the  said 
house  and  premises  at  a  certain  rent ;  and  in  consideration  of  the  premises,  the 
defendant  promised  the  plaintifl'  that  he  should  quietly  hold  and  enjoy  the  said 
house  and  premises  during  the  said  term,  without  any  eviction  from  the  parties 
entitled  to  the  reversion  ;  nevertheless,  he  the  plaintiff  was  evicted  by  the  party 
entitled  to  the  reversion  : — Held,  on  demurrer,  that  the  declaration  was  bad, 
inasmuch  as,  the  plaintiff  having  declared  on  the  simple  relation  of  landlord 
and  tenant,  no  such  duty  as  that  laid  as  the  defendant's  promise  arose  from 
that  relation. 

[S.  C.  9L.  J.  Ex.  192.] 

Assumpsit.  The  declaration  stated,  that  whereas  theretofore,  and  before  and  at 
the  time  of  the  making  of  the  agreement  thereinafter  mentioned,  the  defendant  held 
the  house  and  premises  thereinafter  mentioned,  for  the  residue  of  a  certain  term  of 
years  therein  ;  and  thereupon  afterward,  to  wit,  on  the  20th  day  of  December,  1837, 
the  defendant  agreed  to  let  to  the  plaintiff,  who  then  [459]  agreed  to  take  of  the 
defendant,  the  said  house  and  premises,  situate  and  being  in  Hunter-street,  Brunswick- 
square,  in  the  county  of  Middlesex,  including  the  use  of  the  several  fixtures  therein, 
for  the  term  of  three  years  from  the  14th  day  of  August,  18-37,  at  the  rent  of  731.  10s. 
a-year,  payable  quarterly,  [setting  forth  the  days  of  payment,  &c.  ;]  and  in  considera- 
tion of  the  premises,  the  defendant  afterwards,  to  wit,  on  the  day  and  year  first  afore- 
said, promised  the  plaintiff  that  he  should  quietly  hold  and  enjoy  the  said  house  and 
premises  during  the  said  term,  and  accoiding  to  the  true  intent  and  meaning  of  the 
said  agreement,  and  without  any  eviction  from  or  by  the  party  or  parties  entitled  to 
the  reversion  of  or  in  the  said  house  and  premises,  expectant  on  the  reversion  of  the 
defendant's  lease.  And  the  plaintiff  in  fact  saith,  that  afterwards,  to  vt'it,  on  the  day 
and  year  first  aforesaid,  he  entered  into  and  upon  the  said  house  and  premises,  and 
became  and  was  possessed  thereof  as  such  tenant  as  aforesaid,  and  that  he  duly  performed 
all  things  in  the  said  agreement  contained  on  his  part  and  behalf  to  be  performed  ; 
nevertheless  the  plaintiff  in  fact  saith,  that  afterwards,  and  duiing  the  -said  term  of 
three  years  in  the  said  agreement  mentioned,  to  wit,  on  the  .5th  day  of  July,  1839, 
he  the  said  plaintiff  was  evicted  from  the  said  house  and  premises  by  the  party  or 
parties  entitled  to  the  reversion  of  and  in  the  said  house  and  pi'emises  expectant 
on  the  termination  of  the  defendant's  lease,  contrary  to  the  promise  of  the  said 
defendant,  &c. 

The  defendant  pleaded  a  plea,  to  which  the  plaintifl'  demurred  specially  ;  but  as 
the  Court,  on  a  former  day,  had  intimated  a  doubt  whether  the  declaration  could  be 
maintained,  and  the  argument  now  turned  on  that  question  alone,  the  plea  is  omitted. 

The  defendant's  points  of  objection  to  the  declaration,  appended  to  the  demurrer 
book,  were  as  follows  : — That  the  declaration  states  such  a  promise  by  the  defendant 
as  [460]  the  law  will  not  imply,  and  imposes  a  much  more  extensive  liability  upon 
the  defendant  than  he  is  subject  to  in  point  of  law. 

That  the  defendant's  promise,  as  stitted  in  the  declaration,  would  rendei'  him  liable 
even  for  a  wrongful  eviction  of  the  plaintifl'  b}'  the  party  or  parties  entitled  to  the 
reversion  expectant  on  the  termination  of  the  defendant's  lease,  or  for  an  eviction  (as 
in  the  present  case)  in  consequenee  of  the  plaintifl''s  own  wrongful  act,  his  breach  of 
the  agreement  under  which  he  held  the  premises  as  the  defendant's  tenant. 

That  the  promise  stated  in  the  declaration  is  not  warranted  by  the  introductory 
statement  therein,  nor  is  such  a  promise  as  would  be  inferred  or  implied  by  law  from 
the  facts  stated  in  the  declaration. 

Kelly,  in  support  of  the  declaration.     It  may  be  admitted  that  the  declaration 
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would  be  bad,  if  the  promise  were  laid  as  resulting  from  the  simple  relation  of  land- 
lord and  tenant ;  but  it  is  submitted  that  it  is  not  so  stated.  It  mav  be  that  the 
consideration  for  the  promise  is  ambiguously  stated,  and  might  be  insufficient  upon 
special  demurrer.  There  is  nothing  here  to  shew  that  the  defendant  did  not  enter 
into  a  written  agreement,  to  the  effect  of  the  promise  set  forth  in  the  declaration. 
[Parke,  B.  If  there  had  been  any  special  agreement  to  that  effect,  it  ought  to  have 
been  stated.] 

Montagu  Smith,  contra,  was  not  called  upon. 

Lord  Abingek,  C.  B.  If  the  plaintiff  originally  became  tenant  to  the  defendant, 
without  any  agreement  as  to  the  eviction,  the  law  would  not  afterwards  impose  such 
a  liability  on  the  defendant  as  is  here  stated.  No  such  liability  arose  from  the  simple 
relation  of  landlord  and  tenant,  and  that,  we  think,  is  the  relation  on  which  the 
[461]  plaintifl"  has  declared.  The  promise  is  laid  more  largely  than  the  law  will 
imply  from  such  a  relation.  In  Brown  v.  Crump  (1  Marsh.  567),  a  declaration,  that 
in  consideration  that  the  defendant  had  become  tenant  to  the  plaintiff  of  a  farm,  he 
undertook  to  make  a  certain  quantity  of  fallow,  and  to  spend  ,£60  worth  of  manure 
every  year  thereon,  and  to  keep  the  buildings  in  repair,  was  held  bad  on  general 
demurrer,  those  obligations  not  arising  out  of  the  bare  relation  of  landlord  and  tenant. 
The  declaration  is  therefore  bad,  and  there  must  be 

Judgment  for  the  defendant. 

Tredwen  v.  Bourne.  Exch.  of  Pleas.  1840. — Where  a  mining  company  was 
formed,  the  capital  to  be  £30,000,  in  3000  shares  of  £10  each  ;  and  2000  shares 
only  were  actually  subscribed  for,  of  which  the  defendant  took  100  : — Held  that 
letters  subsequently  written  by  the  defendant  to  the  directors,  requiring  them 
to  call  a  meeting  for  the  purpose  of  changing  a  director,  were  evidence  to  go 
to  the  jurj'  to  shew  that  he  authorized  the  directors  to  proceed  in  the  manage- 
ment of  the  concern  with  the  smaller  amount  of  capital,  so  as  to  render  him  liable 
for  the  price  of  articles  supplied  for  the  use  of  the  mines,  on  the  order  of  the 
directors. — The  members  of  a  mining  company  have  authority  by  law  (in  the 
absence  of  any  proof  of  a  more  limited  authority),  to  bind  each  other  by  dealings 
on  credit,  for  the  purpose  of  working  the  mines,  if  that  appear  to  be  necessary  or 
usual  in  the  management  of  mines. 

[S  C.  y  L.  J.  Ex.  290  ;  4  Jur.  747.     See  Eawlaijne  v.  BourTie,  7  M.  it  W.  595  ; 
Haickin  v.  Bourne,  8  M.  &  W.  703.] 

Debt  for  goods  sold,  and  on  an  account  stated.  Plea,  nunquam  indebitatus.  At 
the  trial  before  Rolfe,  B.,  at  the  last  assizes  for  Cornwall,  v  appeared  that  the  action 
was  brought  against  the  defendant  as  a  shareholder  in  the  "  Trewalfas  Tni  and  Copper 
Mining  C'ompanv,"  to  recover  the  price  of  coals,  timber,  candles,  &c.,  furnished  in 
1838  and  1839  to  the  Trewalfas  Mine,  in  Cornwall,  belonging  to  the  company.  It 
appeared,  from  the  evidence  of  the  clerk  of  the  company,  that  it  was  formed  in  the 
year  1837,  the  prospectus  stating  that  the  capital  was  to  be  £30,000,  in  3000  shares 
of  £10  each.  The  defendant,  who  resided  at  Liverpool,  took  100  shares  :  in  all  2000 
only  were  disposed  of.  There  were  directors,  a  secretary  [462]  and  other  officers,  and 
an  office  in  London  at  which  the  business  of  the  company  w;vs  transacted.  The  mines 
belonging  to  the  Company  were  worked,  and  mineral  raised  and  sold,  but  no  profits 
were  made  by  the  concern.  The  goods  in  question  were  supplied  on  the  order  of  the 
directors,  and  were  necessary  for  the  ordinary  use  of  the  mine.  There  was  no  evi- 
dence that  the  defendant  had  ever  been  at  the  mine,  or  had  attended  any  meetings 
of  the  company  ;  but  two  letters  signed  by  him  and  several  other  shareholders,  of 
the  dates  of  November,  1837,  and  February,  1838,  being  reiiuisitions  to  the  directors 
for  a  meeting  to  remove  one  of  their  body,  were  put  in.  It  was  objected  for  the 
defendant,  that  there  was  no  evidence  to  charge  him  in  this  action  ;  that  there  was 
nothing  to  shew  that  the  directors,  who  actually  ra.ide  the  contract  with  the  plaintitf, 
had  any  authority,  express  or  implied,  from  the  defendant  to  do  so.  The  learned 
Judge  thought  there  was  evidence  to  go  to  the  jury,  and  left  the  case  to  them  with 
the  direction,  that  if  they  were  satisfied  the  defendant  was  a  shareholder,  and  knew 
of  the  concern  being  carried  on  bv  the  directors,  and  the  parties  in  their  employ,  in 
the  manner  it  was,  he  was  liable  in  this  action.  The  jury  found  a  verdict  for  the 
plaintitf,  damages  1821.  4s.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
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nonsuit,  if  the  Court  sLould  be  of  opinion  that  there  was  no  evidence  to  charge  the 
defendant. 

Crowder  now  moved  accordingly.  First,  this  Company  having  been  originally 
constituted  on  the  condition  that  it  should  be  carried  on  with  a  capital  of  £30,00(3, 
in  3000  shares,  and  2000  only  having  been  actually  taken,  the  defendant  cannot  be 
liable  as  a  shareholder,  unless  upon  proof  that  he  assented  to  its  being  carried  on 
with  the  smaller  amount  of  capital;  Pitchford  v.  Davies  (5  M.  &  W.  2):  and  there 
was  no  [463]  such  proof  in  this  ease.  It  is  clear  that  the  mere  circumstance  of  his 
being  a  shareholder  is  not  sufficient  to  render  him  liable  :  Vice  v.  Lady  Ansmi  (7  B.  & 
C.  409  ;  1  M.  &  R.  113),  Dickmsoii  v.  J'alpi/  (10  B.  &  C.  12S  ;  5  M.  &'R.  126),  Bourne 
V.  Freeth  (9  B.  &  C.  632  ;  4  M.  &  E.  512).  There  was  no  proof  that  the  defendant 
had  attended  any  meetings  of  the  company  ;  nor  were  any  deeds  and  documents  put 
in,  to  shew  that  he  had  done  any  act  as  a  partner.  [Parke,  B.  His  letters  clearly 
shew  that  he  knew  the  concern  had  begun,  and  that  he  was  dissatisfied  with  the 
management  of  it.  The  sole  question  is,  whether  there  was  evidence  to  go  to  the 
jury  of  the  defendant's  having  authorized  the  directors  to  carry  on  the  concern  for  his 
benefit.]  There  was  no  evidence  whence  an  authority  to  them  could  be  implied,  to 
pledge  his  credit  to  persons  supplying  goods  on  their  order. 

But,  secondly,  a  mining  difl'ers  in  this  respect  from  an  ordinary  trading  partnership. 
It  is  in  the  latter  only  that  the  members  give  each  other  a  general  authority  to  bind 
them  as  partners  :  per  Lord  Tenterden,  C.  J.,  in  T'ice  v.  Ladi/  Anson  (1  M.  &  M.  99  ; 
7  B.  &  C.  411);  Dickinson  v.  Valpij.  [Parke,  B.  A  mining  concern  is  a  trading 
concern.]  The  business  of  it  is  carried  on  quite  differently  from  that  of  an  ordinary 
trading  firm  :  regular  calls  are  made  as  money  is  wanted  for  the  purpose  of  the 
partnership,  which  are  paid  down  ;  and  the  directors  have  only  authority  to  manage 
the  concern  with  the  funds  so  supplied,  but  not  to  pledge  the  credit  of  individual 
shareholders.  [Parke,  B.  The  directors  have  authority  to  do  all  that  it  is  usual  to 
do  in  the  management  of  mining  companies.  Alderson,  B.  Dickinson  v.  Valpy  was 
the  case  of  a  bill  of  exchange.]  The  doctrine  laid  down  in  the  case  of  Flemyng  v. 
Hector  (2  M.  &  W.  172),  as  [464]  to  the  committee  of  a  club,  applies  here.  [Lord 
Abinger,  C.  B.  A  club  is  not  a  partnership  for  acquiring  profits.  The  making  of 
calls  is  quite  consistent  with  a  dealing  on  credit:  the  calls  may  not  be  demanded  until 
the  expiration  of  the  credit.]  If  the  credit  of  the  shareholders  may  be  pledged  at  all, 
why  may  it  not  by  the  drawing  of  a  bill,  as  well  as  otherwise?  [Parke,  B.  It  may, 
where  the  drawing  of  bills  is  necessary  or  usual  in  carrying  on  the  concern.  You  do 
not  prove  any  engagement  whereby  it  was  stipulated  that  the  directors  should  have 
only  the  limited  authoiity  you  contend  for :  and  the  question  is,  whether  there  was 
not  evidence  to  go  to  the  jury,  that  the  defendant  gave  them  a  more  extended 
authority,  viz.  to  do  all  that  directors  of  a  mining  company  usually  do  for  carrying  on 
the  concern.  In  Flemyng  v.  Hector,  the  rules  of  the  club  were  proved,  which  shewed 
that  the  authority  of  the  directors  was  expressly  limited.  If  the  real  nature  of  the 
transaction  here  was,  that  the  directors  were  only  to  manage  a  ready-money  fund,  and 
you  had  made  that  out,  the  case  would  be  different.]  It  is  submitted  that  the  case 
is  so  as  it  stands.  Here  money  was  furnished  in  the  first  instance  for  carrying  on  the 
partnership.  It  is  a  question  of  law  for  the  Court,  whether  the  legal  inference  of 
authority,  which  the  plaintiff  is  to  make  out,  has  been  established. 

Lord  Abinger,  C.  B.  With  regard  to  the  first  ground  of  objection,  if  it  had  been 
shewn  that  Jthe  defendant  was  ignorant  of  the  fact  that  no  more  than  2000  shares  had 
been  subscribed  for,  and  that  the  concern  was  going  on  upon  that  footing,  that  would 
have  been  a  good  ground  of  defence  to  this  action.  But  the  question  is,  whether  the 
defendant's  letters  did  not  furnish  evidence  to  go  to  the  jury  that  he  was  cognizant  of 
its  being  carried  on  with  a  smaller  amount  of  capital  than  was  originally  intended ; 
and  I  cannot  say  that  they  did  not.  As  to  the  second  [465]  ground,  it  is  said  that 
a  mining  company,  which,  as  was  decided  in  Dickinson  v.  Valpy,  is  not  necessarily 
formed  with  the  power  to  pledge  the  credit  of  individual  members  by  the  drawing  of 
bills — is  also  not  formed  with  power  to  blind  each  other  by  dealing  on  credit :  but 
these  are  two  ver}'  diH'eient  propositions.  Whether  the  directors  have  such  a  power, 
must  depend  on  the  general  nature  of  the  concern  ;  it  is  a  matter  for  the  jury  to  decide 
upon,  unless  the  party  gives  evidence  to  shew  that  their  authority  was  expressly 
limited  :  and  if  it  had  been  left  to  the  jury  in  this  case,  I  think  they  would  not  have 
had  much  difficulty  in  saying  that  it  is  in  the  general  nature  of  mining  concerns  to 


^ 


6M.  &W.  466.  LAMB    V.   VICE  495 

deal  on  credit  for  the  purpose  of  carrying  on  their  business.  I  think,  therefore,  the 
defendant  has  not  raised  a  sufKcient  foundation  to  support  the  second  objection. 
Being  a  shareholder,  it  was  competent  to  him  to  have  produced  the  deed  of  settlement 
whereby  the  members  were  mutually  bound,  if  it  were  material  to  his  defence.  I 
should  have  left  it  to  the  jury  to  judge  for  themselves  whether  such  companies  do  not 
ordinarily  deal  on  credit;  if  they  do,  the  shareholders  are  liable,  unless  by  some 
evidence  the  party  shews  that  in  the  particular  case  he  is  not  liable. 

Pakke,  B.  No  doubt  the  plaintiff  is  bound  to  make  out  his  case  :  the  only  question 
is,  whether  he  has  not  here  proved  a  prima  facie  case  ;  if  he  has,  the  jury  had  a  right 
to  consider  it,  no  answer  being  given  on  the  part  of  the  defendant.  The  sole  question 
was,  whether  there  was  evidence  to  go  to  the  jury,  that  the  defendant  gave  authority 
to  the  directors  to  pledge  his  credit  to  the  plaintiff.  If  the  case  had  stood  merely  on 
the  fact  of  his  being  a  shareholder,  I  should  have  thought  it  was  not  sufficient.  But 
his  letters,  which  were  put  in,  shewed,  first,  that  he  knew  the  directors  were  acting 
in  the  management  of  the  partnership ;  and,  secondly,  that  he  was  taking  a  personal 
interest  in  the  concern  :  and  they  were  evidence  for  [466]  the  jury  that  he  authorized 
the  directors  to  do  what  they  did,  for  his  benefit.  It  is  said  that  he  was  deceived  as 
to  the  amount  of  capital :  but  whether  he  knew  the  amount  actually  subscribed  or 
not,  there  was  proof  that  he  authorized  the  directors  to  proceed  in  the  management 
of  the  concern.  Either  he  knew  it,  or,  not  knowing  it,  chose  to  authorize  the  directors 
to  proceed.  No  point  was  made  at  the  trial  that  this  was  such  a  partnership  as  could 
not  deal  on  credit ;  if  it  ha<l,  the  plaintiff  would  probably  have  supplied  evidence  on 
that  point;  and  a  Cornish  jury  would  probably  have  said  it  was  the  constant  practice 
to  purchase  materials  for  mines  on  credit :  at  all  events,  the  objection  was  not  taken. 
There  was,  therefore,  a  sufficient  prima  facie  case  for  the  jury.  If  the  defendant  had 
shewn,  that  by  this  particular  contract  the  directors  were  only  to  deal  with  the  actual 
fund  put  into  their  hands,  and  that  they  had  no  power  to  pledge  the  credit  of  the 
shareholders,  that  would  have  been  a  defence,  because  the  plaintiff  has  not  trusted  to 
any  representation  of  the  defendant,  or  bargained  personally  with  him.  But  the  sole 
question  being,  whether  there  was  a  prima  facie  case  for  the  jury,  I  think  the  two 
letteis  of  the  defendant,  and  the  fact  of  his  being  a  shareholder,  in  the  absence  of 
proof  of  any  limited  agreement  on  his  part,  constituted  such  prima  facie  case,  and 
therefore  that  there  ought  to  be  no  rule. 

Alderson,  B.  concurred. 

Koi.FE,  B.  I  am  of  the  same  opinion.  The  goods  supplied  by  the  plaintiff  were 
of  daily  use  in  the  mine  ;  they  weie  habitually  furnished,  to  the  amount  of  £820 ; 
the  accounts  were  regularly  sent  up  to  town  and  audited,  and  this  was  only  the  balance 
of  the  last  invoice  on  the  books.  It  is  clear  what  was  the  usual  mode  of  dealing  here, 
and  if  it  had  been  put  to  the  jury,  there  can  be  no  doubt  what  their  finding  would 
have  been. 

Rule  refused. 

[467]  L.4ME  r.  Vice  and  Four  Others.  Exch.  of  Pleas.  1840.— An  officer  of 
the  Palace  Court  entered  into  a  bond,  with  sureties,  to  the  knight  marshal  of  that 
Court,  conditioned  for  the  due  performance  of  the  duties  of  his  office  ;  and  (inter 
alia)  that  he  should  take  sufficient  bail  from  all  defendants  arrested,  and  should 
obey  the  lawful  orders  of  the  Court.  Having  taken  insufficient  bail  from  a 
defendant  arrested  in  an  action  in  that  Court,  an  order  was  made  requiring  him 
to  pay  the  amount  of  debt  and  costs  in  the  action,  which  he  disobej'ed  : — JHeld, 
that  the  knight  marshal  was  entitled,  as  a  trustee  for  the  plaintiff  in  the  action, 
to  recover,  in  an  action  on  the  bond,  the  full  amount  of  the  debt  and  costs. 

[S.  C.  8  Dowl.  P.  C.  360  ;  9  L.  .J.  Ex.  177  ;  4  Jur.  341.  Applied,  Puqh  v.  StnnojkUl, 
18-58,  4  C.  B.  (N.  S.)  369  ;  Lloyd's  v.  Harper,  1880,  16  Ch.  1).  309;  In  re  Flavell; 
Murray  v.  Flavell,  1883,  25  Ch.  D.  97.] 

Debt  on  bond,  in  the  penal  sum  of  £500.  The  declaration  set  out  the  condition 
of  the  bond,  whereby,  (after  reciting  that  the  defendant  .John  Vice  was  admitted  by 
the  plaintiff,  knight  marshal  and  one  of  the  judges  of  the  Court  of  the  King's  Palace 
of  Westminster,  to  be  one  of  the  bearers  of  the  virges  of  the  household  of  our  sovereign 
lord  the  then  King,  and  one  of  the  officers  and  ministers  of  the  Court  of  our  sovereign 
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lord  the  then  King,  and  of  the  King's  palace  of  AVestminster,  during  the  will  and  ' 

pleasure  of  the  plaintiff),  it  was  stipulated,  that  if  the  defendant,  and  his  followers  j 

for  the  time  being,  should  and  would,  from  time  to  time  and  at  all  times  thereafter 
during  the  continuance  of  the  defendant  John  Vice  in  the  said  place  or  oftice,  well, 
faithfully,  and  honestly  behave  themselves  in  the  same  place  or  office,  in  all  things 
according  to  the  duty  of  the  said  place  or  office ;  and  the  defendant  should  and  would 
faithfully  and  honestly  serve  and  execute  all  such  writs,  process,  or  warrants  issued 
out  of  the  said  Court,  as  should  be  delivered  unto  him,  to  be  executed  by  him  accord- 
ing to  his  utmost  power,  and  should  and  would  make  a  due  return  in  all  cases  where 
a  return  thereof  was  or  is  required  by  law ;  and  should  and  would,  upon  every  arrest 
by  the  said  John  Vice  to  be  made,  take  sufKcient  bail  of  able  persons  within  the 
jurisdiction  of  the  said  Court,  where  the  party  arrested  should  be  by  law  bailable,  for 
the  appearance  of  the  party  so  arrested  at  the  next  Court  of  the  said  palace  of  West- 
minster after  such  arrest;  and  should  and  would  duly  return  and  deliver  unto  the 
said  Court  the  said  bail-bond  thereupon  so  taken,  at  the  next  Court  day  after  such 
arrest  made  as  aforesaid  :  And  further  and  also,  if  the  said  John  Vice  should  and 
would  from  time  to  time  and  at  all  times  thereafter  observe,  perform,  and  obey  all 
the  lawful  order  and  orders,  rule  and  rules  of  the  [468]  said  plaintiff,  or  any  other 
judge  or  judges  of  the  said  Court,  touching  and  concerning  himself,  or  his  duty  and 
behaviour,  in  his  place  as  aforesaid, — then  that  obligation  was  to  be  void,  &c.  The 
first  breach  stated,  that  theretofore,  to  wit,  on  &c.,  within  the  jurisdiction  of  the  said 
Court  of  the  Queen's  Palace  at  Westminster,  one  Kichard  Deane  became  and  was 
indebted  to  one  Emanuel  Moses  in  a  sum  exceeding  £20,  upon  and  in  respect  of  certain 
causes  of  action  before  then,  and  within  the  jurisdiction  of  the  said  Court,  accrued  to 
the  said  Emanuel  Moses  against  the  said  Richard  Deane,  to  wit,  the  sum  of  461.  16s., 
upon  a  bill  of  exchange  for  that  amount,  dated  &c.,  and  drawn  by  J.  H.  M.  upon  and 
accepted  by  the  said  Eichard  Deane,  within  the  jurisdiction  of  the  said  Palace  Court, 
payable  two  months  after  date  to  the  said  J.  H.  M.,  indorsed  to  the  said  Emanuel 
Moses  for  a  valuable  consideration,  which  bill,  when  presented  for  payment,  was 
dishonoured  :  that  the  said  Richard  Deane  being  so  indebted  to  the  said  Emanuel 
Moses,  heretofore  and  after  the  making  by  the  defendants  of  the  said  writing  obligatory, 
and  before  the  commencement  of  this  suit,  and  whilst  the  defendant  John  Vice  was 
such  officer  of  the  said  Palace  Court  as  aforesaid,  and  before  the  making  and  passing 
of  the  Stat.  1  &  2  Vict.  c.  1.10,  a  certain  writ  of  capias  was  duly  issued  out  of  the  said 
Court,  directed  to  the  bearers  of  the  virges  of  her  Majesty's  household,  and  the  officers 
and  ministers  of  her  Majesty's  said  Court  of  her  Palace  at  Westminster,  and  every  of 
them,  and  tested  in  the  name  of  the  plaintiff,  as  such  knight  marshal  as  aforesaid,  and 
marked  for  bail  for  461.  16s.  by  affidavit.  The  declai'atiou  then  alleged  the  delivery 
of  the  writ  to  the  defendant  John  Vice,  the  arrest  of  Richard  Deane,  and  the  taking 
of  a  bail-bond  from  him  and  two  sureties ;  and  that  it  was  the  duty  of  the  defendant 
John  Vice  duly  to  take  only  good,  able,  sufficient,  and  responsible  sureties,  within  the 
jurisdiction  of  the  said  Court,  in  the  said  bond  for  the  appearance  of  the  said  [469] 
Richard  Deane,  and  not  to  release  him  from  custody  and  arrest  until  he  had  taken 
such  bond  with  good,  able,  solvent,  and  sufficient  securities :  That  the  said  two 
sureties,  J.  H.  and  T.  R.,  at  the  time  of  their  so  becoming  pledges  and  sureties,  and 
signing  the  said  bond,  were  not,  nor  was  either  of  them,  nor  have  they,  nor  hath 
either  of  them,  at  any  time  since  been,  good,  able,  sufficient,  solvent,  or  responsible 
sureties,  within  the  jurisdiction  of  the  said  Court,  for  the  said  R.  Deane,  but  that  they 
were  and  each  of  them  was,  at  the  time  of  their  becoming  such  sureties  as  aforesaid, 
wholly  insufficient  for  that  purpose,  and  insolvent,  bad,  and  unable  sui-eties  in  the 
premises  ;  that  the  said  R.  Deane  had  not  appeared  ;  that  the  said  debt  had  not  been 
paid  or  satisfied ;  and  that  the  body  of  the  said  R.  Deane  had  not  been  surrendered 
in  discharge  of  his  bail,  or  otherwise.  By  means  of  which  said  premises,  the  said 
Emanuel  Moses  hath  been  and  is  wholly  deprived  of  the  benefit  of  the  said  arrest  of 
the  said  R.  Deane,  and  of  the  means  of  satisfying  the  said  debt,  and  the  costs  and 
charges  by  him  in  and  about  his  said  suit  in  that  Ijehalf  expended,  and  in  and  about 
the  said  arrest  of  him  the  said  R.  Deane,  &c. 

The  second  breach  stated  the  removal  of  the  befoi-e-mentioned  cause  into  the  Court 
of  Queen's  Bench  by  a  writ  of  habeas  corpus  cum  causa ;  notice  of  special  bail  there- 
upon ;  notice  of  exception  thereto  ;  that  they  did  not  appear  or  justify  ;  a  rule  of  the 
Palace  Court,  served  on  the  defeudant,  to  bring  in  the  body  of  the  defendant  Deane ; 
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that  the  defendant,  not  regarding  his  duty  in  that  behalf,  but  wrongfully  contriving 
and  intending  to  injure  hira  the  said  then  plaintiff  Emanuel  Moses,  did  not  bring  into 
Court  the  body  of  the  said  K.  Deane,  according  ifcc.  :  and  that  upon  an  application  to 
the  said  Court,  at  the  suit  and  at  the  instance  of  the  said  E.  Moses,  it  was  ordered, 
in  and  by  a  certain  rule  and  order  of  the  said  Court  'Sic,  that  the  [470]  defendant 
should  forthwith  pay  to  the  said  then  plaintiff  E.  Moses,  or  his  attorney,  the  sum  of 
■401.  16s.,  the  debt  in  the  said  last-mentioned  action,  together  with  the  costs  of  such 
action,  to  be  taxed,  and  also  the  costs  of  and  occasioned  by  the  said  application  in 
that  behalf  as  aforesaid,  to  be  likewise  taxed  :  that  this  rule  was  personally  served  on 
the  defendant,  but  that  he  did  not  pay,  and  hath  not  paid,  to  the  said  then  plaintiff 
E.  Moses,  or  to  the  now  plaintiff,  or  to  either  of  them,  the  said  debt,  interest,  and 
tiixed  costs,  amounting  to  &c.,  to  wit,  661.  9s.  4d.,  although  the  same  was  afterwards, 
to  wit,  on  &c.,  demanded  of  the  defendant,  who  had  full  notice  of  the  premises  ;  and 
that  the  defendant  had  not  obeyed  the  lawful  rule  and  order  of  the  judges  of  the 
said  Court,  as  aforesaid,  and  had  therein  made  default  contrary  to  the  tenor  and  effect 
of  the  said  condition,  &c. 

The  defendants  having  suffered  judgment  to  go  by  default,  a  writ  of  inquiry  to 
assess  damages  was  issued,  and  came  on  to  be  tried  before  Lord  Abinger,  C.  B.,  at  the 
sittings  after  last  Hilary  Term.  The  order  of  the  Palace  Court  was  put  in  and  proved, 
and  it  was  shewn  to  be  the  practice  of  that  Court,  whenever  an  order  of  this  kind 
was  disobeyed,  to  allow  the  party  injured  to  bring  an  action  on  the  bond,  in  the  name 
of  the  marshal.  Under  the  direction  of  his  Lordship,  the  damages  were  assessed  at 
661.  9s.  id.,  leave  being  reserved  to  the  defendant  to  move  to  reduce  the  amount  to 
nominal  damages. 

Warren  now  moved  accordingly.  This  case  is  one  falling  within  the  provisions  of 
the  8  &  9  Will.  3,  c.  11,  s.  8,  which  requires  the  plaintiff  to  assign  or  suggest  breaches 
of  the  condition  of  the  bond  :  and  he  is  only  entitled  to  recover  the  amount  of  actual 
damage  sustained  by  him,  the  judgment  standing  as  a  security  for  future  damage. 
Two  breaches  are  assigned  :  1st,  that  the  defendant  Vice  [471]  has  taken  insufficient 
bail  in  the  action  against  Deane,  whereby  Moses,  the  plaintiH'  in  that  action,  has  lost 
the  benefit  of  the  arrest ;  "ind,  that  he  has  disobeyed  an  order  of  the  Court  for  pay- 
ment of  the  debt  and  costs  to  Moses  or  his  attorney,  and  that  no  payment  has  been 
made  to  Moses,  or  to  the  now  plaintiff'.  It  is  evident  th.-it  no  damage  has  arisen  or 
can  arise  to  the  now  plaintiff,  in  consequence  of  either  of  these  breaches  of  the  con- 
dition :  the  damages  ought  therefore  to  be  nominal.  The  proper  mode  of  proceeding, 
for  the  benefit  of  .Moses,  the  original  plaintiff',  was  by  attachment  for  disobedience  of 
the  rules  of  Court.  The  plaintiff  was  under  no  obligation  at  common  law  or  by 
statute  to  take  such  a  bond  as  thi.s,  and  cannot  be  considered  as  a  trustee  for  Moses. 
A  creditor  may  sue  on  an  administration  bond  given  to  the  ordinary.  Archbishop  of 
Canterbury  v.  House  (Cowp.  HO);  but  that  is  under  the  authority  of  the  statute 
22  &  23  Car.  2,  c.  10,  which  requires  a  bond  to  be  given  in  order  to  protect  the 
interests  of  creditors  and  next  of  kin.  So  with  regard  to  bail  bonds  ;  one  of  the 
objects  of  the  sUit.  23  lien.  6,  c.  9,  was  to  secure  the  appearance  of  the  defend.int, 
in  order  to  prevent  the  plaintill'  from  being  delayed  in  his  suit :  it  was  not,  however, 
until  the  passing  of  the  4  Ainie,  c.  16,  s.  20,  which  made  bail  bonds  assignalile,  that 
the  plaintiff  had  the  full  benefit  of  the  bond.  [Farke,  B.  The  party  had  an  equity 
to  sue  in  the  name  of  the  sheriff,  without  any  assignment.]  This  is  not  a  liond  which 
the  oiiginal  plaintiff  h;id  any  equity  to  sue  upon,  inasmuch  as  he  had,  at  common 
law,  an  effectual  remedy  by  attachment.  There  is  no  statute  which  requires  the 
obligee  to  take  such  a  bond  for  the  security  of  third  parties :  and  having  himself 
suffered  no  substantial  injury,  he  is  entitled  to  nominal  damages  only.  It  is  not 
like  the  case  of  a  sheriff,  who  is  answerable  for  the  acts  and  defaults  of  his  subordinate 
[472]  officers,  and  therefore  entitled  to  claim  an  indemnity  from  them  :  the  plaintiff 
is  no  ministerial  officer,  but  one  of  the  judges  of  the  Court. 

Lord  Ai!IN(;kk,  C.  B.  The  plaintiff  clearly  was  a  trustee  for  Moses;  he  might 
sue  on  the  bond  in  the  plaintiff's  name,  or  the  plaintiff  might  sue  for  the  benefit  of 
Moses.  Nothing  is  more  common  than  for  a  cestui  que  trust  to  sue  on  a  bond  in 
the  name  of  his  trustee.  If  the  defendant  had  pleaded  the  bankruptcy  of  the  plaintitt', 
it  would  have  been  a  good  replication  that  he  was  suing  merely  as  trustee. 

I'.\KKE,  B.  The  object  of  this  bond  is  not  merely  to  indemnify  the  obligee  from 
actual  damage  to  himself :  according  to  the  practice  of  the  Palace  Court,  the  knight 
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marshal  takes  such  a  bond,  as  a  trustee  for  the  suitors  M'ho  may  really  be  injured  l)y 
the  breach  of  its  conditions.  With  respect  to  bail  bonds,  even  before  the  statute  of 
Anne,  there  was  an  equitable  right  in  tbe  party  to  compel  the  sheriff  to  allow  him  to 
sue  upon  the  bond  in  his,  the  sheriff's  name  ;  in  such  case  the  sheriff'  would  surely  be 
entitled  to  recover,  for  the  benefit  of  the  party,  the  full  amount  of  damage  sustained. 
The  very  form  of  this  bond  clearly  indicates  that  the  plaintiff  has  taken  it  as  a 
trustee,  for  the  benefit  of  third  parties. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  refused. 

[473]     Brooke  v.  Mitchell.     Exch.  of  Pleas.     1840. — Where  an  order  of  reference 

required  that  the  arbitrator  should  make  and  publish  his  award  in  writing,  ready 
to  be  delivered  to  the  parties,  or  such  of  them  as  should  require  the  same,  on 
or  before  a  certain  day: — Held,  that  the  award  was  "  published  "  and  "ready 
to  be  delivered,"  within  the  meaning  of  the  order,  when  it  was  e.xecuted  by  the 
arbitrator  in  the  presence  of  and  attested  by  witnesses :  and  that  it  could  not 
be  set  aside,  although  the  plaintiff  died  on  the  following  day,  and  before  he  had 
notice  that  the  award  was  ready. 

[S.  C.  8  Dowl.  P.  C.  392  ;  9  L.  J.  Ex.  269 ;  4  Jur.  656.] 

This  was  an  action  of  trespass.  After  the  issuing  of  the  writ,  and  before  declara- 
tion, by  a  judge's  order,  dated  27th  May,  18.39,  it  was  ordered  that  all  matters  in 
difference  in  the  cause  should  be  referred  to  two  arbitrators,  "  so  that  they  should 
make  and  publish  their  awaid  in  writing,  ready  to  be  delivered  to  the  parties  in 
difference,  or  such  of  them  as  should  require  the  same,  on  or  before  the  1st  day  of 
June  then  next;  and  in  case  the  said  arbitrators  should  differ  respecting  the  matters 
thereby  referred,  then  that  they  should  be  at  liberty,  by  a  memorandum  in  writing 
to  be  indorsed  thereon,  to  appoint  an  umpire  between  them  in  the  matters  thereby 
refei-red,  so  that  the  said  umpire  should  make  and  publish  his  umpirage  in  writing, 
ready  to  be  delivered  to  the  said  parties,  or  such  of  them  as  should  require  the  same, 
on  or  before  the  13th  day  of  July  next."  The  arbitrators  differed,  and  appointed 
an  umpire,  who,  on  the  1 1th  July,  1839,  made  and  executed  his  award,  in  the  presence 
of  and  attested  by  two  witnesses,  to  whom  it  was  fully  made  known  and  declared 
at  the  time  of  its  execution.  On  the  afternoon  of  the  12th,  the  attornies  of  both 
parties  received  a  letter  from  the  umpire,  stating  that  he  was  about  to  declare  his 
award,  and  desiring  them  to  attend  at  his  office  at  half-past  five  o'clock  on  that 
evening.  They  accordingly  did  so,  when  he  read  over  to  them  and  declared  his 
award,  and  delivered  it  to  the  plaintiff's  attorney.  At  ten  o'clock,  A.M.,  on  the  same 
day,  the  plaintiff' died. 

In  Michaelmas  Term.  Hoggins  obtained  a  rule  to  shew  cause  why  the  award  should 
not  be  set  aside,  on  the  ground  that  it  was  not  made  and  published  in  the  lifetime  of 
the  plaintiff'. 

W.  H.  Watson  and  Fortescue  shewed  cause.  This  award  was  "  made  and  published," 
within  the  meaning  of  those  words  in  the  submission,  when  it  was  signed  by  the 
um-[474]-pire,  and  the  execution  of  it  attested,  and  it  thereby  became  his  complete 
act.  The  term  "  publish  "  does  not  import  the  giving  of  notice  to  the  parties ;  the 
submission  is  satisfied  by  the  instruments  being  complete,  and  ready  for  deliver}^  if 
required.  It  is  analogous  to  the  case  of  a  will  made  under  a  power  requiring  it  to 
be  signed  and  published  in  the  presence  of  and  attested  by  witnesses,  in  which  case 
a  delivery  of  the  will  in  the  presence  of  the  witnesses  is  equivalent  to  a  publication 
of  it:  Curteis  v.  Kenrick  (3  M.  &  W.  461):  that  being,  as  Parke,  B.,  there  says, 
"something  whereby  the  party  acknowledges  that  the  instrument  is  a  complete  act, 
containing  his  final  mind  :  that  it  is  no  longer  ambulatory."  But  further,  it  may  be 
doubted  whether  notice  is  necessarj'  at  all  in  the  case  of  an  award.  In  declaring  upon 
an  award,  it  is  unnecessary  to  aver  that  the  defendant  had  notice  of  the  award,  unless 
the  submission  provides  that  notice  shall  be  given  :  2  Saund.  62  a.,  n.  (4) ;  Jiixou  v. 
Tlwrnhill  (Cro.  Car.  132).  In  Child  v.  Harden  (2  Bulstr.  143),  it  is  said,  "  If  a  man 
be  bound  to  perform  the  order  of  J.  S.,  no  notice  is  to  be  given  of  this,  unless  there 
be  a  special  provision  for  notice  to  be  given,  but  he,  at  his  peril,  being  bound  to  take 
notice  of  this,  because  he  hath  undertaken  upon  himself  to  perform  it ;  and  where 
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such  an  undertaker  is  to  do  and  perform  a  thing,  he  is  to  do  and  perform  the  same 
according  to  his  undertaking,  without  any  notice  to  him  given  thereof."  [Parke,  B. 
The  question  turns  entirely  on  the  meaning  to  be  given  to  the  word  "publish."  It 
is  only  when  the  act  to  be  done  is  within  the  knowledge  of  one  party  only,  that  it 
is  necessary  to  give  notice  (see  ry.<«  v.  IFakeJidd,  ante,  442).]  The  only  argument 
that  can  be  raised  on  the  other  side  is  derived  from  the  words  of  the  stat.  9  &  10 
Will.  3,  c.  15,  s.  2,  which  limits  the  time  for  applying  to  set  aside  an  award  to  the 
last  da}^  of  the  next  term  after  its  [475]  being  •'  made  and  published  to  the  parties." 
[Alderson,  B.  That  is  quite  reasonable  :  because  otherwise  the  time  might  elapse 
within  which  the  award  is  to  be  set  aside,  without  its  ever  having  come  to  the 
knowledge  of  the  party.  The  cases  decided  with  reference  to  that  clause  of  the 
statute — Mmselbrook  v.  Dunkin  (9  Bing.  60.5  ;  2  M.  &  Scott,  740),  M'Arthiirw  Campbell 
(5  B.  &  Adol.  51S;  2  Xev.  &  M.  444) — depend  entirely  on  those  words:  but  here 
all  that  is  required  is,  that  the  authority  of  the  arbitrator  should  be  finally  exercised, 
and  the  award  is  perfect  and  complete  upon  its  execution.  The  other  side  mu-st 
contend  that  there  is  no  award  at  all  until  notice. 

Hoggins,  contra.  No  award  was  "  made  and  published,  ready  to  be  delivered  to 
the  parlies,"  until  the  time  when  the  parties,  in  pursuance  of  the  letter  of  the  umpire, 
attended  to  receive  it  from  him.  MusseWrook  v.  Jjnnkin  decides  that  an  award  is 
"published  to  the  parties,"  only  wheTi  they  have  notice  that  it  is  ready  for  delivery 
on  payment  of  the  arbitrator's  charges:  and  M'Aiihtir  v.  Campbell  only  establishes 
that  the  same  rule  is  applicable,  although  the  charges  be  unreasonable.  Now  the 
terms  of  this  submission  amount  to  the  same  thing  ;  because  not  only  must  there  be  a 
publication  of  the  award,  but  it  must  be  ready  to  be  delivered.  The  umpire  first 
exercises  his  own  mind,  and  makes  the  award  ;  and  even  supposing  he  communicated 
it  to  the  witnesses,  that  does  not  satisfy  the  submission  :  he  might  still  keep  it,  and 
refuse  to  deliver  it  to  the  parties.  [Parke,  B.  It  was  ready  to  be  delivered  to  the 
parties  if  they  had  required  it.  After  execution  in  the  presence  of  two  attesting 
witnesses,  it  was  a  complete  act  so  far  as  the  umpire  was  concerned  :  he  could  not 
have  altered  it.]  There  is  no  case  which  says  that  an  arliitra-[476]-tor,  before  notice, 
catniot  cancel  the  award,  and  make  another.  Hlonddl  v.  Breitargli  (7  Ves.  232)  is  an 
authority  in  favour  of  the  defendant.  Heie  the  award  is  not  to  be  received  by  the 
puty  until  the  time  mentioned  in  the  umpire's  letter.  [Alderson,  B.  He  only 
mentions  a  convenient  time  for  them  to  come  :  would  he  not  have  delivered  it  if  the 
party  entitled  to  it  had  applied  sooner']  In  IVilwn  v.  ll'ilsan  (2  Saund.  327  c,  n.  (3)), 
where,  in  debt  on  bond  conditioned  for  the  performance  of  an  award,  to  be  made  in 
writing  ready  to  be  delivered  to  the  parties  in  diflference,  or  such  of  them  as  .should 
require  the  same,  on  or  before  such  a  day,  the  defendant  pleaded,  that  the  arbitrators 
did  make  their  award  on  the  day  limited  in  the  condition,  and  that  he  on  that  day 
required  them  to  deliver  the  award  to  him,  but  they  neglected  and  refused  so  to  do ; 
and  issue  being  joined  thereon,  it  appeared  in  evidence  that  the  arbitrators  had  made 
their  award  on  the  day,  but,  because  it  was  not  stamped,  refused  to  deliver  it  to  the 
defendant  at  his  request ;  the  jury,  under  the  direction  of  Eyre,  C.  J.,  found  that  the 
arbitrators  had  not  complied  with  the  condition  of  the  bond,  and  gave  a  venlict  for 
the  defendant,  which  was  acquiesced  in  l)y  the  plaintifl'.  The  words  of  the  sul>mission 
in  the  present  case  bring  it  within  the  principle  established  by  MnsM-lbroak  v.  Dunkin. 

Pakkk,  B.  I  am  of  opinion  that  this  award  was  sutticiently  published,  for  the 
purpose  of  making  it  valid,  in  the  lifetime  of  the  plaintiti'.  For  that  purpose  it  is  only 
necessary  that  the  act  should  be  complete,  so  far  as  the  arbitrator  is  concerned  ;  that 
he  should  have  done  some  act  whereby  he  becomes  functus  officio,  and  has  declared 
his  final  mind.  That  is  the  rule  to  be  collected  from  the  cases  of  Broum  v.  I'uwser 
(4  East,  5S4),  and  Henfree  v.  Bromlci/  (6  East,  309) ;  [477]  and  that  is  the  meaning  of 
the  term  "publication."  Here  the  instrument  was  complete  as  an  award,  and  the 
umpire  could  make  no  alteration  in  it,  after  the  execution  of  it :  he  was  then  functus 
officio,  having  declared  his  final  mind.  As  to  the  time  of  moving  to  set  an  award 
aside,  it  is  quite  rea.sonable  that  the  party  should  have  two  terms  from  the  time  of 
notice  ;  and  I  quite  agree  with  the  cases  which  have  so  laid  it  down,  by  analogy  to 
the  terms  of  the  statute  of  Will.  3,  "published  to  the  parties:"  but  that  does  not 
aflect  the  question  whether  the  award  is  a  complete  instrument.  Blonddl  v.  Brdtargh 
was  quite  a  different  case  from  the  present,  and  is  no  authority  either  way  ;  for  there, 
in  fact,  no  award  had  been  made  before  the  death  of  the  party  ;  all  that  the  arbitrators 
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had  done  was  to  agree  upon  the  minutes  of  an  intended  award.  Mus^elbrook  v.  Dimkin 
was  the  case  of  an  application  to  the  Court  to  set  aside  the  award,  and  the  only 
question  there  being  whether  the  motion  was  in  time,  the  Court  say  that  at  all  events 
an  award  is  to  be  considered  as  published,  when  the  parties  have  notice  that  it  is 
ready  for  delivery  on  payment  of  the  reasonable  charges.  But  that  case  is  improperly 
applied,  when  it  is  said  to  lay  down  the  principle  that  the  award  is  not  complete  until 
it  is  so  published.  In  M'Aitluir  v.  Ucimjibell,  the  Court  of  King's  Bench  thought  that 
the  instrument  was  published,  for  the  same  purpose,  when  the  arbitrator  gave  notice 
that  it  might  be  had  on  payment  of  his  charges,  whether  reasonable  or  not.  I  think 
that  was  a  correct  determination  ;  but  the  Court  of  Common  Pleas  were  also  quite 
right  in  saying,  that,  at  all  events,  the  time  had  elapsed  in  the  former  case. 

Alderson,  B.  The  only  difference  between  the  cases  of  Mngselbrook  v.  Dunkin 
and  M'Arlhur  v.  Camphdl,  is,  that  the  Court  of  Common  Pleas  thought  there  was  no 
sufKcient  notice,  until  there  was  such  notice,  that  upon  pa3'-[478]-ment  of  the  reason- 
able charges,  the  party  had  then  knowledge  of  the  award  :  the  Court  of  King's  Bench 
held,  that  even  an  exorbitant  fee  must  be  first  paid,  and  the  parties  must  trust  to  the 
Court  to  deal  with  the  arbitrator.  The  latter  is  perhaps  the  more  correct  rule,  because 
it  leads  to  less  dispute  afterwards,  whereas  the  former  would  make  the  time  for  moving 
to  set  aside  the  award  depend  upon  the  variable  time  when  the  Master  might  make 
his  report  as  to  the  reasonableness  of  the  charges.  But  all  that  is  laid  down  in 
MuMelhrook  v.  Ihmkin  is,  that  that  motion  was  too  late  when  two  terms  had  elapsed 
after  the  Master's  report.  I  apprehend  that  the  meaning  of  the  publication,  in  the 
rule  which  regulates  the  time  for  an  application  to  set  aside  an  award,  is  not  the 
publication  of  the  award  itself,  but,  by  analogy  to  the  statute,  publication  to  the 
parties,  i.e.  when  they  have  notice  of  its  contents,  and  are  therefore  in  a  situation  to 
move  to  set  it  aside.  But  on  the  terms  of  this  submission,  the  award  is  made  and 
published,  when  the  arbitrator,  by  some  act,  has  expressed  his  final  determination  on 
the  matters  referred  to  him. 

GuRNEY,  B.  After  the  execution  of  the  award,  and  its  having  been  read  over  to 
the  witnesses,  there  was  as  complete  a  publication  of  it  as  could  be  ;  the  umpire  could 
not  afterwards  revoke  or  alter  it ;  and  it  was  then  read}'  to  be  delivered. 

Kule  discharged  with  costs. 

Knill  !'.  Stockdale.  Exch.  of  Pleas.  1840. — The  Court  set  aside,  as  frivolous,  a 
demurrer  to  a  count  on  a  bill  of  exchange  by  indorsee  against  acceptor,  on  the 
ground  that  (after  stating  that  J.  &  C.  made  the  bill)  it  stated  it  to  be  payable 
to  the  drawers'  order,  not  then  naming  them  :  and  they  refused  to  let  in  the 
defendant  to  plead  a  plea  which,  as  he  alleged,  shewed  that  the  bill  was  without 
consideration. 

[S.  C.  8  Dowl.  P.  C.  772  ;  9  L.  J.  E.x.  204 ;  4  Jur.  942.] 

This  was  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange.  The 
declaration  stated  that  S.  J.  and  [479]  •'.  C,  on  the  24th  of  September,  1839,  made 
their  bill  of  exchange  in  writing,  directed  to  the  defendant,  and  thereby  required  the 
defendant  to  pay  to  the  drawers'  order  1011.  2s.  6d.,  for  value  received.  It  then 
alleged,  in  the  usual  terms,  the  acceptance  by  the  defendant,  the  indorsement  by  the 
drawers  to  the  plaintiff,  and  the  nonpayment. 

The  defendant  demurred  specially  to  the  count,  on  the  ground  that  the  defendant 
was  required  to  pay  to  the  drawers'  order,  yet  the  count  did  not  state  the  drawers' 
names ;  and  that  in  this  respect  it  was  in  an  unusual  form,  and  not  conformable  to 
the  precedents. 

A  rule  having  been  obtained  to  set  aside  the  demurrer  as  frivolous, 

Gurney  shewed  cause,  and  produced  an  affidavit  of  the  defendant,  stating,  that 
the  goods  for  which  the  bill  was  given  were  bought  by  the  defendant  of  S.  J.  and 
J.  C,  as  brokers  and  agents  of  H.  &  Co.,  and  that  he  the  defendant  was  not  to  be 
called  upon  for  payment  of  the  price  of  the  goods,  until  after  account  sales  had  been 
furnished  by  H.  &  Co.  of  the  sale  of  the  goods  ;  and  on  the  defendant  accepting  the 
bill  at  the  request  of  S.  J.  and  J.  C,  the  bill  was  to  be  renewed  from  time  to  time 
until  the  goods  were  sold  and  account  sales  rendered  ;  that  the  bill  was  indorsed  to 
the  plaintiff  without  consideration  or  value  ;  and  that  the  goods  had  not,  to  the  know- 
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ledge  of  the  defendant,  been  sold,  nor  had  account  sales  been  rendered.  Gurney  con- 
tended, first,  that  the  declaration  was  in  form  contrary'  to  the  precedents,  and  the 
demurrer  could  not  be  said  to  be  frivolous.  [Parke,  B.  The  declaration  is  quite 
certain  enough  ;  it  states  that  J.  &  C.  made,  that  is,  drew,  the  bill,  and  that  it  was 
made  payable  to  the  drawers',  that  is,  their  own,  order.  The  rule  must  be  absolute.] 
He  then  applied  to  be  let  in  to  plead  de  novo,  upon  the  grounds  stated  in  the 
affidavit,  which  shewed  there  was  no  consideration  for  the  bill.  [480]  [Parke,  B. 
The  afhdavit  states  a  parol  agreement  for  altering  the  term  of  the  bill  as  it  appears 
on  the  face  of  it :  it  has  been  expressly  decided  that  such  an  agreement  cainiot  be 
given  in  evidence  to  vary  the  contract  expressed  in  the  bill :  Mo.sehi/  v.  Hanford 
(10  B.  &  C.  729).  At  all  events,  you  ought  to  have  taken  your  stand  before,  and 
pleaded  to  the  declaration.] 
Per  Curiam.     Rule  absolute. 


Ekdy  v.  Martin.  Exch.  of  Pleas.  1840. — A  writ  of  ca.  sa.,  issued  after  the  passing 
of  the  I  &  2  Vict.  c.  110,  but  before  the  promulgations  by  the  .ludges  of  the 
forms  of  Wilts  of  H.  T.,  3  Vict.,  commanded  the  sheriff  to  take  the  defendant  to 
satisfy  the  debt  and  costs,  together  with  interest  at  the  rate  of  £4  per  cent.,  and 
to  have  that  money,  with  such  interest,  before  the  Court,  &c.,  and  to  all  such 
things  as  by  the  statute  of  1  &  2  Vict,  he  was  authorized  and  required  to  do  in 
that  behalf : — Held,  that  the  party  might  alter  the  writ,  conformably  to  the 
additional  remedies  given  by  the  statute,  although  no  new  form  had  yet  been 
promulgated  by  the  Judges :  and  that  the  aljove  form  of  writ  was  good. 

[S.  C.  8  Dowl.  P.  C.  342  ;  4  Jur.  537.] 

In  this  case  the  defendant  had  been  arrested  upon  a  writ  of  capias  ad  satisfaciendum, 
tested  in  November,  1S39,  (after  the  passing  of  the  stat.  1  &  2  Vict.  c.  110,  but 
before  the  issuing  of  the  new  forms  of  writs  framed  by  the  Judges  under  that  statute), 
which,  after  commanding  the  sheriff,  in  the  usual  form,  to  take  the  defendant,  &c., 
to  satisfy  the  plaintiff"  the  debt  and  costs,  proceeded  thus — "  together  with  interest 
upon  the  said  two  several  sums  of  money,  at  the  rate  of  X4  per  cent,  per  annum, 
from  the  28th  day  of  November,  in  the  year  of  our  Lord  1839,  on  which  day  the 
judgment  aforesaid  was  entered  up,  and  have  that  mone\',  with  such  interest  as  afore- 
said, before  us  at  Westminster,  immediately  after  the  execution  hereof,  to  l)e  rendered 
to  the  said  J.  Erdy,  for  his  damages  and  interest  as  aforesaid,  and  that  you  do  all 
such  things  as,  by  the  statute  passed  in  the  second  year  of  our  reign,  you  are  authorized 
and  required  to  do  in  this  behalf." 

[481]  W.  H.  Watson  moved  to  set  aside  the  writ,  and  discharge  the  defendant  out 
of  custody,  on  the  ground  of  irregularity.  This  writ  neither  follows  the  old  precedents, 
nor  the  new  form  promulgated  by  the  Judges,  which,  however,  did  not  come  into 
operation  until  the  first  day  of  the  present  term.  [Parke,  B.  The  I7th  section  of 
the  1  &  2  Vict.  c.  110,  enacts,  that  every  judgment  debt  shall  carry  interest  at  the 
rate  of  £4  per  cent,  per  annum,  from  the  time  of  entering  up  judgment :  and  as  the 
statute  gives  the  additional  right  to  interest,  what  ol)jection  can  there  be  to  the  writ 
being  altered  accordingly  !  The  Judges  are  empowered  by  the  statute  to  frame  new 
forms  of  writs,  and  when  they  aie  promulgated  the\'  mu.'it  be  followed  :  but  in  the 
meantime,  why  should  not  the  plaintiff'  have  the  benefit  of  the  statute,  making  the 
necessary  alteration  in  the  writ  !  There  is  nothing  in  the  statute  to  compel  the  use 
of  the  old  form,  until  the  new  writs  are  framefl :  the  20th  section  enacts,  "  that  such 
new  or  altered  writs  shall  be  sued  out  of  the  Courts  of  law,  X-c,  as  may  by  such 
Courts  be  deemed  necessary  or  expedient  for  giving  effect  to  the  provision  of  the  act, 
and  in  such  forms  as  the  .Judges  of  such  Courts  respectively  shall  from  time  to  time 
think  tit  to  order."  But  for  that  provision,  parties  would  not  be  bound  by  the  forms 
issued  by  the  Judges,  but  might  adapt  the  writ  to  the  present  state  of  the  law.]  The 
statute  undoul)tedly  enacts,  that  every  judgment  debt  shall  carry  interest,  j^et  the 
sheriff' cannot  levy  it  under  a  writ  of  ea.  sa.  [Alderson,  B.  The  form  of  the  writ  is 
in  accordance  with  the  present  practice.]  Under  a  writ  of  ea.  sa.  it  is  the  duty  of 
the  sheriff  not  to  t;d<e  the  money  ;  it  is  an  escape  if  he  does.  [Parke,  B.  The  etlect 
of  the  writ  is  to  keep  the  defendant  in  custody  until  he  pays  the  debt  and  the  interest 
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also.]  This  writ  also  requires  the  sheriff  to  do  all  such  thiugs  as  by  the  statute  he  is 
required  ;  the  new  form  contains  no  such  words  as  those. 

[482]  Parke,  B.  I  am  of  opinion  that  no  rule  ought  to  be  granted.  The  legis- 
lature having  given  a  more  extensive  remedy  on  executions,  the  plaintiff  was  at  liberty 
to  alter  his  writ  accordingly,  although  the  Judges  had  not  promulgated  any  new  form 
of  writ  for  that  purpose.  Indeed,  I  am  disposed  to  think  that  the  lule  of  Hilary 
Term,  2  Vict.,  was  itself  sufficient  to  authorize  him  to  make  the  necessary  alteration. 

Alderson,  B.,  concurred. 

Rule  refused. 


MoRTiMORE  V.  Wright.  Exch.  of  Pleas.  1840. — The  moral  obligation  which  a 
father  is  under  to  provide  for  his  child  imposes  on  him  no  liability  to  pay  the 
debts  incurred  by  the  child  :  and  he  is  not  so  liable,  unless  he  has  given  the  child 
authority  to  incur  them,  or  has  contracted  to  pay  them. — The  defendant's  son, 
an  infant  of  20  years  of  age,  had  lodged  for  some  time  with  the  plaintiff,  during 
a  part  of  which  he  had  earned  wages,  and  paid  for  his  Ijoard,  &c.  He  afterwards 
fell  ill,  and  was  unable  to  pay  for  the  necessaries  with  which  the  plaintiff  continued 
to  supply  him.  The  plaintiff  applied  to  his  father  for  money,  who  wrote  in 
answer,  that  he  could  not  advance  any  at  that  time,  but  his  son  would  come  into 
possession  of  money  in  the  following  month,  when  he  would  be  21,  and  would 
then  be  able  to  pay  what  he  owed  the  plaintiff  himself ; — Held,  that  this  letter 
was  no  admission  of  a  liability  in  the  father. 

[S.  C.  9  L.  J.  Ex.   1.58;  4  Jur.  465.     Approved,  Shelton  v.  Sprincjdt,  1851,  11  C.  B. 
452.     Referred  to,  Bazeley  v.  Forder,  1868,  L.  R.  3  Q.  B.  565.] 

Debt  for  board  and  lodging  furnished  to  the  infant  son  of  the  defendant,  and  for 
nursing,  attendance,  and  necessaries  supplied  to  him  during  sickness,  with  counts  for 
money  paid  and  on  an  account  stated.  Plea,  nunquam  indebitatus.  At  the  trial 
before  Kolfe,  B.,  at  the  Middlesex  Sittings  in  Hilar}'  Term,  it  appeared  that  the 
defendant's  son,  who  was  between  nineteen  and  twenty  years  of  age,  lodged  with  the 
plaintiff  from  Ma}',  1837,  to  September,  1839,  when  he  came  of  age.  For  the  last  six 
or  seven  months  of  that  time  he  was  too  ill  to  follow  his  usual  occupation,  and  was 
supplied  with  necessaries  and  attendance  by  the  plaintiff,  without  making  any  payment 
for  them.  He  had  previously  earned  £1  a  week,  and  had  from  time  to  time  paid  his 
bills  to  the  plaintiff.  No  proof  was  given  of  any  orders  from,  or  request  by,  the 
defendant  to  the  [483]  plaintiff  to  supply  his  son  with  anything:  but  the  following 
letter  from  him  to  the  plaintiff  was  relied  on  as  an  admission  of  his  liability  : — 

"Yoxford,  August  9,  1839. 

"  Mrs.  Mortimore, — I  am  sorry  to  hear  Joseph  is  in  such  a  bad  state  of  health. 
You  have  wrote  to  me  for  money,  but  I  cannot  advance  anj'  at  this  time,  being  so 
near  harvest  that  the  farmers  want  all  they  have  to  pay  their  men  ;  but  Joseph  will 
come  in  possession  of  upwards  of  £80  on  September  the  6th,  1839,  being  21  years  old 
that  day,  and  then  he  can  pay  you  what  he  owes  you  himself. — Youis  respectfully, 

""\ViLLi.\M  Wright." 

It  was  contended  for  the  defendant,  that  there  was  no  evidence  to  go  to  the  jury 
of  any  contract  bv  which  the  defendant  was  bound  to  pay  the  debts  in  question,  and 
that  the  plaintiff  ought  to  be  nonsuited.  The  learned  Judge  inclined  to  that  opinion, 
but  on  the  authority  of  Blackburn  v.  Mackey  (1  C.  &  P.  1),  which  was  cited  for  the 
plaintiff,  he  declined  to  nonsuit.  The  plaintiff's  letter,  to  which  the  above  was  an 
answer,  was  then  put  in  as  a  part  of  the  defendant's  case  : — 

"Great  Ormond  Yard,  August  6th,  1836. 

"  Sir, — I  am  extremely  sorry  to  be  obliged  to  trouble  you  in  this  manner  ;  but  ever 
since  the  first  night  your  son  Joseph  came  to  London,  I  have  had  him  lodging  in  my 
house  :  I  have  acted  to  him  in  every  respect  the  same  as  a  mother,  and  for  the  last  six 
months  he  has  not  been  able  to  pay  me  one  penny,  and  during  his  illness  I  boarded  and 
attended  to  him;  that  he  now  owes  me  101.  13s.  9d.,  and  part  of  it  lent  money  :  and 
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I  am  so  much  distressed  by  losing  so  much  by  others,  that  has  [484]  compelled  me  to 
write  to  you,  which  Joseph's  cousin  can  vouch  for,  as  he  is  well  acquainted  with  the 
parties.  Sir,  if  j^ou  will  be  so  kind  as  to  advance  me  the  money,  or  a  part  of  it,  you 
will  certainly  do  an  act  of  charity,  for  I  am  in  the  greatest  want  of  it.  If  you  can 
persuade  your  son  to  come  home,  I  think  he  might  soon  be  better,  otherwise  I  think 
he  will  soon  go  into  a  decline,  for  he  looks  very  ill.  Sir,  if  you  will  please  to  send  me 
an  answer  as  soon  as  possible,  you  will  much  oblige  your  humble  servant, 

"  Elizabeth  iMoktimore." 

The  learned  Judge  directed  the  jury,  that  before  they  could  find  for  the  plaintiff, 
they  must  be  satisfied  that  the  defendant,  by  his  letter,  meant  to  admit  an  oiiginal 
liability  on  his  part  to  pay  his  son's  debts.  The  jury,  however,  found  for  the  plaintiff, 
damages  131.  6s.,  the  learned  Judge  reserving  leave  to  the  defendant  to  move  to  enter 
a  nonsuit.  In  Hilary  Term,  Knowles  obtained  a  rule  accordingly,  or  for  a  new  trial, 
against  which 

Lee  and  Horry  now  shewed  cause.  The  letter  of  the  defendant  was  sufficient 
evidence  of  liability  to  go  to  the  jury,  and  the  learned  Judge  was  right  in  refusing  to 
nonsuit.  The  case  of  Blacklnmi  v.  Mackev,  which  was  cited  at  the  trial,  is  directly  in 
point.  There,  a  letter  written  l>y  the  father  of  a  young  man  under  twenty-one,  who 
had  been  supplied  with  clothes  by  a  tailor,  certainly  not  conUiining  terms  any  stronger 
in  acknowledgment  of  a  liability  than  this,  was  held  by  Lord  Tenterden  to  be  evidence 
for  the  jury,  to  say  whether  it  admitted  an  original  liability.  The  fair  inference  from 
the  defendant's  letter  was,  that  if  he  had  been  in  funds,  he  would  have  paid  the  plaintiff. 
[Lord  Abinger,  C.  B.  In  the  case  cited,  there  was  an  express  promise  to  pay  the  first 
bill,  if  sent. J  Although  it  was  clear  no  contract  existed  on  his  part  before.  [Parke,  B. 
The  words  were  equivocal ;  it  might  be  either  that  he  was  willing  to  pay  as  a  favour, 
or  that  [485]  he  made  no  objection  in  fact  or  in  law  to  his  liability  on  the  first  bill.] 
But  further,  here  the  son  continued  afterwards  to  board  with  the  plaintift";  and  after 
notice  to  the  father  of  the  son's  illness,  and  that  necessaries  were  being  supplied  to 
him,  he  ought  to  have  directlv  lepudiated  any  liability,  otherwise  he  is  bound  to  pay 
for  them.  In  Xirhoh  v.  Allen  (3  C.  &  P.  36),  which  was  an  action  for  board  and  lodging 
furnished  to  an  illegitimate  child  of  the  defendant,  it  was  proved  that  he  knew  of  her 
being  with  the  plaintifi',  and  had  formerly  allowed  £12  a  year  for  her  support ;  and 
Loi'd  Tenterden  there  said — "  Leaving  out  of  the  ca.se  all  about  the  allowance,  it 
stands  thus  :  he  knows  where  she  is,  and  allows  her  to  remain  there  : "  and  again — 
"There  is  not  only  a  moral  but  a  legal  obligation  on  the  defendant  to  maintain  his 
child ;  he  knows  where  she  is,  and  he  expresses  no  dissent,  and  does  not  take  her 
away.  There  is  a  legal  obligation  made  out,  if  it  is  shewn  that  she  is  maintained  in 
the  plaintiff's  house,  and  he  knows  it ;  and  it  then  lies  on  the  defendant  to  shew  that 
she  is  there  against  his  consent,  or  that  he  has  refused  to  maintain  her  any  longer  at 
his  expense."  [Lord  Abinger,  C.  B  That  is  only  a  nisi  prius  decision,  and  I  cannot 
assent  to  any  such  doctrine.]  Lmo  v.  Wilkin  (6  Ad.  &  E.  718  ;  I  N.  &  P.  097),  was  a 
decision  in  banc.  There  a  bov  at  school  had  been  supplied  with  clothes  by  the  plaintiff, 
had  taken  them  home  at  the  holidays,  and  brought  them  back  to  school ;  and  it  was 
held,  (overruling  the  opinion  of  Parke,  J.,  who  had  nonsuited  at  the  trial),  that  these 
facts  were  evidence  to  go  to  the  jurj'  of  an  implied  authority  from  the  father  to  furnish 
the  clothes.  [Lord  Abinger,  G.  B.  If  that  lie  so,  I  am  sorry  for  it :  I  cainiot  concur 
ill  the  decision.  Parke,  B.  But  for  that  decision,  I  ceitaiidy  should  have  thought 
there  was  no  single  fact  in  that  case  to  shew  the  authoiity  of  the  father,  [486]  but 
only  mere  conjecture.]  Here  the  defendant's  letter  raises  an  inference  that  the 
previous  payments  by  the  son  were  payments  by  the  father  through  the  instru- 
mentality of  the  son. 

Then,  as  to  the  question  of  a  new  trial,  the  two  letters  taken  together,  with  the 
fact  of  the  defendant's  allowing  his  .son  to  remain  with  the  plaintiff',  after  her  request 
that  he  would  take  him  home  on  the  ground  of  his  ill  health,  were  sufficient  evidence 
from  which  the  jiuy  might  reasonably  infer  that  he  authorized  his  continuing  there  at 
his  charge. 

Knowles,  contra,  was  stopped  by  the  Court. 

Loud  Abingek,  C.  B.  I  am  clearly  of  opinion  that  there  was  no  evidence  for  the 
jury  in  this  case,  and  that  the  plaintiff  ought  to  have  been  nonsuited.  The  learned 
Judge  was  anxious,  as  Judges  have  always  been  in  modern  times,  not  to  withdraw 
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any  scintilla  of  evidence  from  the  jury  ;  but  he  now  agrees  with  the  rest  of  the  Court, 
that  there  ought  to  have  been  a  nonsuit.  In  the  present  instance.  I  am  the  more 
desirous  to  make  the  rule  absolute  to  that  extent,  in  order  that  there  may  be  no 
uncertainty  as  to  the  law  upon  this  subject.  In  point  of  law,  a  father  who  gives  no 
authority,  and  enters  into  no  contract,  is  no  more  liable  for  goods  supplied  to  his  son, 
than  a  brother,  or  an  uncle,  or  a  mere  stranger  would  be.  From  the  moral  obligation 
a  parent  is  under  to  provide  for  his  children,  a  jury  are,  not  unnaturally,  disposed  to 
infer  against  him  an  admission  of  a  liability  in  respect  of  claims  upon  his  son,  on 
grounds  which  warrant  no  such  inference  in  point  of  law.  In  the  present  case,  it  is 
not  pretended  that  there  is  any  evidence  whatever  to  charge  the  defendant,  inde- 
pendently of  the  letter  written  by  him,  which  is  relied  on  for  that  purpose :  but  the 
interpretation  which  is  sought  to  be  [487]  put  upon  that  letter  is  no  respect  warranted 
by  the  terms  of  it.  [His  Lordship  lead  the  letter.]  There  is  nothing  whatever  in 
this  letter  to  shew  anj'  intention  to  acknowledge  a  debt  due  from  the  writer ;  on  the 
contrary,  the  father  insists  that  the  .son,  and  not  himself,  is  the  debtor,  and  refers 
the  plaintiff  to  the  son  for  payment.  This  is  rendered  even  more  clear  by  the  former 
letter  of  the  plaintifl',  to  which  the  defendant's  is  an  answer;  and  it  is  manifest  that 
no  admission  of  any  liability  whatever  was  intended,  or  even  expected.  With  regard 
to  the  case  in  the  Court  of  King's  Bench,  of  Lmu  v.  JFiikin,  if  the  decision  is  to  be 
taken  as  it  is  reported,  I  can  only  say  that  I  am  sorry  for  it,  and  cannot  assent  to  it. 
It  may  have  been  influenced  by  facts  which  do  not  appear  in  the  report ;  but  as  the 
case  stands,  it  appears  to  sanction  the  idea  that  a  father,  as  regards  his  liability  for 
debts  incurred  by  his  son,  is  in  a  different  situation  from  any  othei-  relative  :  which 
is  a  doctrine  I  must  altogether  dissent  from.  If  a  father  does  any  specific  act,  from 
which  it  may  reasonably  be  inferred  that  he  has  authorized  his  son  to  contract  a  debt, 
he  may  be  liable  in  respect  of  the  debt  so  contracted  :  but  the  mere  moral  obligation 
on  the  father  to  maintain  his  child  affords  no  inference  of  a  legal  promise  to  pay  his 
debts ;  and  we  ought  not  to  put  upon  his  acts  an  interpretation  which  abstractedly'', 
and  without  reference  to  that  moral  obligation,  they  will  not  reasonably  warrant. 
In  order  to  bind  a  father  in  point  of  law  for  a  debt  incurred  by  his  son,  you  mnst 
prove  that  he  has  contracted  to  be  bound,  just  in  the  same  manner  as  you  would 
prove  such  a  contract  against  any  other  person  ;  and  it  would  bring  the  law  into  great 
uncertainty,  if  it  were  permitted  to  juries  to  impose  a  liability  in  each  particular  case, 
according  to  their  own  feelings  or  prejudices. 

[488]  Parke,  B.  I  am  of  the  same  opinion,  and  concur  in  the  observations  which 
have  fallen  from  my  Lord  Chief  Baron  ;  although  I  should  have  acted  as  my  Brother 
Eolfe  did  at  the  trial,  in  declining  to  nonsuit,  from  the  doubt  created  by  the  case  of 
Blackburn  v.  Mackey,  and  in  the  expectation  that  the  jury  would  find  for  the  defendant, 
which  they  undoulitedly  ought  to  have  done,  after  the  additional  evidence  given  by 
him.  We  are  now,  however,  to  decide  whether,  at  the  time  when  that  objection  was  taken 
by  Mr.  Knowles  at  the  trial,  there  was  any  evidence  to  go  to  the  jury  ;  and  I  am  of 
opinion  that  there  was  not.  It  is  a  clear  principle  of  law,  that  a  father  is  not  under 
any  legal  obligation  to  pay  his  son's  debts  ;  except,  indeed,  by  pi'oceedings  under  the 
43  Eliz.,  by  which  he  may,  under  certain  circumstances,  be  compelled  to  support  his 
children  according  to  his  ability  ;  but  the  mere  moral  obligation  to  do  so  cannot  impose 
upon  him  any  legal  liability.  Then,  did  the  evidence  in  this  case  carry  it  further' 
All  the  facts  which  were  in  evidence  at  the  trial  were  directly  opposed  to  the  notion 
that  the  defendant  had  admitted  any  liability  on  his  part,  vv'ith  the  exception  of  his 
letter,  which,  as  explaining  its  own  purport,  was  rightly  admitted  in  evidence,  without 
that  to  which  it  was  an  answer.  That  letter  is  to  be  read  according  to  the  ordinary 
import  of  its  language  ;  and  so  reading  it,  I  cannot  find  in  it  any  admission  of  liabilitv  : 
it  is  not  even  equivocal  in  its  terms,  but  directly  refers  to  the  debt  in  question  as 
one  which  the  son  himself  owed  ;  and  it  is  quite  consistent  with  every  woi-d  of  it,  that  the 
father  was  willing  to  make  an  advance  to  the  plaintifl"  by  way  of  gift,  if  it  had  been 
in  his  power.  There  vv'as  no  proof  of  any  contract  in  this  case,  which  was  absolutely 
necessary  to  render  the  defendant  liable ;  and  whatever  may  be  the  moral  olJigations 
of  parties,  juries  must  not  be  allowed  to  make  them  contract  without  legal  evidence. 
The  present  case  is  distinguishable  from  Blackburn  v.  [489]  Mackey,  which  may  possibly 
be  supported,  although  I  doubt  much  whether,  even  in  that  case,  there  was  any 
evidence  for  the  jury. 

EoLTE,  B.     I  am  of  the  same  opinion.     Had  it  not  been  for  the  case  of  Blackburn 
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V.  Machy,  which  was  cited  at  the  trial,  I  should  certainlj'  have  nonsuited  the  plaintiff; 
but,  upon  retiection,  I  doubt  whether  in  that  case  there  was  any  evidence  for  the  jury, 
and  I  am  clearly  of  opinion  that  none  was  given  in  this  case.  .A.fter  the  evidence  given 
for  the  defendant,  the  case  became  still  stronger  against  the  plaintitf,  and  I  quite 
expected  a  verdict  for  the  defendant. 
Kule  absolute  to  enter  a  nonsuit. 


Kegin.\  v.  Theophilus  Laxe.  Exch.  of  Pleas.  1840. — Under  the  stat.  2.5  Geo.  3, 
c.  3-5,  s.  1,  the  interest  of  a  crown  debtor  in  leaseholds  renewable  on  lives,  may 
be  sold. — The  Court  refused,  at  the  instance  of  the  Crown,  to  direct  a  sale  by 
private  contract,  but  referred  it  to  the  Remembrancer  to  certify  which  was  the 
most  advantageous  mode  of  selling  the  property. 

Waddington  applied  for  an  order  of  this  Court  for  the  sale  of  a  le.asehold  interest, 
which  had  been  extended  at  the  suit  of  the  Crown.  The  defendant  having  been  a 
defaulter,  an  extent  issued  in  the  year  1768,  under  which  a  lease  renewable  on  lives, 
held  by  him  from  the  Custos  and  Vicars  of  the  Collegiate  Church  of  Hereford,  was 
seized  by  the  Crown,  and  the  profits  had  been  ever  since  taken  by  receivers  appointed 
by  the  Crown,  and  the  leases  regularly  renewed  to  them.  The  question  was,  whether 
a  leasehold  interest  came  within  the  words  of  the  statute,  2-5  Geo.  3,  c.  35,  s.  1,  which 
empowers  the  Court  to  direct  the  sale  of  the  "  right,  title,  estate,  and  interest "  of  any 
debtor  to  the  Crown,  and  of  his  heirs  and  assigns,  in  any  "lands,  tenements,  or 
hereditaments,  which  have  been  or  shall  hereafter  be  extended  under  any  writ  of 
extent,  '  &c.     The  lands  were  required  for  the  site  of  a  new  church. 

[490]  P.ARKE,  B.  The  crown  debtor  has  still  an  equitable  interest  in  the  renewals  ; 
the  crown  receiver  would  be  a  trustee  for  him  as  to  the  surplus  after  satisfaction  of 
the  debt  of  the  Crown.  The  legal  interest  of  the  receiver  would  be  disposed  of  by 
his  own  act,  independently  of  any  order  of  the  Court ;  but  you  want  the  order, 
in  order  to  dispose  of  the  equitable  interest  of  the  crown  debtor.  You  may 
take  an  order. 

Order  granted. 

On  a  subsequent  day,  Waddington  applied  for  an  order  of  the  Court  to  the  Queen's 
Remembrancer,  to  direct  a  sale  by  private  contract.  That  officer,  considering  a  sale 
by  auction  the  usual  course,  had  declined  to  order  a  private  sale  without  the  authority 
of  the  Court. 

The  Court  directed  that  the  Remembrancer  should  certify  to  them  which  mode  of 
selling  the  property  was,  in  his  judgment,  the  most  advantageous  for  the  interests  of 
all  parties. 


Mild  .vnd  Bauoh  v.  \Vili.i.\ms  .\nd  Another.  Exch.  of  Fleas.  1840.— The  Court 
will  not  set  aside  a  plea  of  release  given  by  one  of  several  plaintiffs,  unless  a 
clear  case  of  fraud  is  made  out  between  the  releasor  and  the  defendant.  Fraud 
upon  the  releasor  is  not  a  ground  for  setting  aside  the  plea,  since  that  may  be 
replied. 

[S.  C.  9  L.  J.  Ex.  277.] 

Sir  F.  Pollock  had  obtained  a  rule  to  set  aside  a  plea  puis  darrein  continuance  in 
this  action,  of  a  release  given  by  the  plaintiff  Baugh  to  the  defendants.  The  action 
Wivs  for  work  done  by  the  plaintiffs,  under  a  joint  contract,  for  the  defendants. 
The  work  was  begun  in  February  1837  ;  in  May  1838,  Baugh  ran  away,  only  £7 
being  then  due  to  the  plaintiffs:  the  plaintiff  Wild  worked  on  until  the  following 
August,  and  now  brought  this  action  in  the  joint  names  of  himself  and  Baugh,  for 
an  alleged  balance  due  in  respect  of  the  whole  work.  Baugh  had  made  an  atfida\dt 
in  support  of  this  application,  in  which  he  deposed  when  he  executed  the  release,  he 
did  not  know  that  he  [491]  was  signing  anything  more  than  an  acknowledgment  that 
no  money  was  due  to  him  for  any  work  done  after  he  went  away. 

R.  V.  Richards  shewed  cause.     The  Court  will  not  set  aside  this  plea,  unless  a  case 
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of  gross  fraud  be  made  out,  which  is  not  the  case  here  :  Herbert  v.  Pigott  (2  C.  &  M. 
384),  Jones  v.  Herbert  (7  Taunt.  421).  Besides,  it  must,  at  all  events,  appear  that 
Baugh  was  a  mere  name,  having  no  real  interest  in  the  action,  whereas  this  is  a  case 
of  two  joint  contractors.  Innell  v.  Newman  (4  B.  &  Aid.  429)  which  may  be  referred 
to,  is  quite  distinguishable ;  there  the  action  was  brought  by  a  feme  covert,  as 
executrix,  in  the  name  of  her  husband,  from  whom  she  lived  apart,  under  an  agree- 
ment that  she  should  enjoy,  as  her  separate  property,  all  effects  she  might  acquire. 
[He  was  then  stopped  by  the  Court.] 

Sir  F.  Pollock  and  Whateley,  contra,  urged,  that  Baugh  clearly  had  no  real  interest 
in  the  action,  and  that  Wild  was  in  substance  the  only  plaintiff,  and  Baugh  a  mere 
trustee  for  him. 

Lord  Abinger,  C.  B.  We  should  be  pushing  the  case  much  further  than  authority 
or  piinciple  warrants,  if  we  yielded  to  this  application.  It  is  not  enough  that  the 
releasing  party,  on  taking  the  accounts,  would  be  a  debtor  to  his  co-contractor.  If 
this  was  a  fraudulent  release,  the  plaintifl's  can  raise  that  issue  on  the  plea. 

Parke,  B.  If  there  was  fraud  on  Baugh  himself,  so  that  he  is  not  bound  by  the 
release,  that  will  be  a  good  replication.  This  is  an  application  to  the  equitable  juris- 
diction of  the  Court,  and,  in  order  to  its  being  granted,  [492]  fraud  must  be  shewn  as 
between  the  releasor  and  the  releasee.  That  is  not  done  ;  not  even  the  first  essential 
step  is  made  out,  namely,  that  Baugh  was  in  fact  a  mere  trustee,  much  less  that  the 
defendants  knew  him  to  be  so. 

Aldekson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged  with  costs,  (a) 


Vaughan  v.  Watt.  Exch.  of  Pleas.  1840. — On  the  24th  July  goods  were  pledged 
with  the  defendant,  a  pawnbroker,  in  the  name  of  Mary  Warne,  and  the  duplicate 
was  made  out  accordingly.  She  was,  in  fact,  the  wife  of  the  plaintiff  Vaughan, 
but  it  did  not  appear  that  this  fact  was  then  known  to  the  defendant.  A  few 
days  afterwards,  the  same  person  applied  to  the  defendant  for  a  copy  of  the 
duplicate,  and  a  form  of  declaration  of  the  loss  of  it,  pursuant  to  the  stat.  39  & 
40  Geo.  3,  c.  99,  s.  16,  and  5  &  6  Will.  4,  c.  62,  s.  12.  On  the  6th  August,  the 
plaintiff  produced  the  duplicate  to  the  defendant,  and  demanded  the  goods,  tender- 
ing the  money  advanced  on  them  and  interest,  but  the  defendant  refused  to 
deliver  them,  on  the  giound  of  the  declaration  having  been  obtained.  The 
plaintiff  applied  to  a  magistrate  to  compel  him,  and  the  defendant  then  (on  the 
9th  August)  learnt  that  the  party  who  pledged  the  goods  was  the  plaintiff's 
wife  : — Held,  that  upon  these  facts,  the  Judge  at  the  trial  was  wrong  in  directing 
the  jury  that  the  detention  of  the  goods  was  in  point  of  law  a  conversion  ;  and 
that  he  ought  to  have  left  it  to  them  to  say  whether  the  defendant  had  a  bona 
fide  doubt  as  to  the  title  to  the  goods,  and  if  so,  whether  a  reasonable  time  for 
that  doubt  to  be  cleared  up,  by  the  party's  going  before  a  magistrate  and  verify- 
ing the  declaration,  pursuant  to  the  39  &  40  Geo.  3,  c.  99,  s.  16,  had  elapsed  on 
the  6th  of  August ;  and  if  it  had,  that  the  refusal  then  to  deliver  them  to  the 
plaintiff  amounted  to  a  conversion. 

[S.  C.  9  L.  J.  Ex.  272.] 

Trover  for  different  articles  of  wearing  apparel,  &c.  Pleas  :  first,  not  guilty ; 
secondl}',  that  the  goods  were  not  the  property  of  the  plaintiff:  on  which  issues  were 
joined.  At  the  trial  before  Eolfe,  B.,  at  the  Middlesex  Sittings  in  Hilary  Term,  the 
following  appeared  to  be  the  facts  of  the  case  : — On  the  24th  July,  1839,  the  goods  in 
question  were  pledged  with  the  defendant,  a  pawnbroker,  by  a  female  of  the  name  of 
Hubbard,  in  the  name  (as  the  defendant  understood  it)  of  Mary  AVarne,  and  the 
duplicate  was  so  made  out.  On  the  next  day  he  was  sent  to  by  that  person,  (whom 
he  did  not  then  know,  but  who  afterwards  proved  to  be  the  plaintifi's  wife),  to  say 
that  she  had  lost  the  duplicate,  and  she  demanded  and  obtained  from  him  a  copy 
thereof,  and  also  a  form  of  a  declaration  of  the  loss  of  it,  pursuant  to  the  stat.  39  & 

{a)  See  Crook  v.  Stephen,  5  Bing.  N.  C.  688. 


6M.  &W.  493.  VAUGHAN    V.   WATT  507 

40  Geo.  3,  c.  99,  [493]  s.  16,(a)  and  5  &  6  Will.  4,  c.  62,  s.  \-2.{h)  Some  days  after- 
wards, upon  an  alleg.ition  that  this  document  also  [494]  was  lost,  she  obtained  from 
the  defendant  another  similar  form.  On  the  6th  of  August,  the  plaintiff  Vanghan 
produced  the  duplicate  to  the  defendant,  and  demanded  the  goods,  tendering  the 
amount  of  the  pledge  and  the  interest.  The  defendant  refused  to  give  them  up,  on 
the  ground  of  the  declarations  having  been  obtained  from  him.  On  the  7th,  the 
plaintiff  made  an  application  to  the  police  magistrate  at  Hatton  Garden,  for  the 
pui  pose  of  compelling  the  restoration  of  the  good.s,  and  a  summons  was  granted  for 
the  defendant's  appearance  on  the  following  day,  when  he  attended  accordingly,  but 
was  compelled  to  go  away  before  the  case  was  called  on.  On  the  9th,  however,  the 
parties  again  attended  before  the  magistrate  ;  and  the  plaintiff  then  stated  that  it  -was 
his  wife  by  whom  the  goods  had  been  pledged.  The  magistrate,  however,  after  hear- 
ing the  circumstances,  declined  to  interfere.  The  plaintiff  then  brought  this  action, 
the  writ  being  sued  out  on  the  21st  August.  It  was  contended  for  the  defendant, 
that  there  was  no  evidence  of  such  an  absolute  refu.sal  by  him  to  deliver  up  the  goods 
to  the  plaintiff,  as  constituted  a  conversion  ;  and  that  he  was  justified  in  refusing  to 
do  so,  by  the  circumstance  of  the  declarations  having  been  obtained  by  another  party 
claiming  to  be  the  owner.  The  learned  Judge  thought  that  the  mere  fact  of  these 
documents  having  been  obtained  was  no  defence  as  against  the  real  owner  of  the 
goods,  who  might,  in  that  case,  never  have  it  in  his  power  to  recover  possession  of 
them :  and  under  his  Lordship's  direction,  a  verdict  was  found  for  the  plaintiff, 
damages  £10,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit.  The 
jury  were  discharged  as  to  the  second  i.ssue. 

G.  T.  White  having  accordingly  obtained  a  rule  for  a  nonsuit,  or  for  a  new  trial, 
(citing  Isaac  v.  Clark  (2  Bulst.  312),  and  Green  v.  Dunn  (3  Camp.  215,  n.)), 

(a)  Which  enacts,  "that  in  case  any  such  note  or  memorandum  as  aforesaid  shall 
be  lost,  mislaid,  destroyed,  or  fraudulently  obtained  from  the  owner  or  owners  thereof, 
and  the  goods  and  chattels  mentioned  therein  shall  remain  unredeemed,  then  and  in 
every  such  ca.se  the  pawnbroker  or  pawnbrokers  with  whom  the  said  goods  and 
chattels  were  so  pledged,  shall,  at  the  request  and  application  of  any  person  or 
persons  who  shall  represent  himself,  herself,  or  themselves  to  the  pawnbroker  as  the 
owner  or  owners  of  the  goods  and  chattels  as  aforesaiil,  deliver  to  such  person  or 
persons  so  requesting  and  applying  for  the  same,  a  copy  of  the  note  or  memorandum 
so  lost,  mislaid,  destroyed,  or  fraudulently  obtained  as  aforesaiil,  with  the  form  of  an 
affidavit  of  the  particular  circumsUinces  attending  the  case,  printed  or  written,  or  in 
part  printed  and  in  part  written  on  the  said  copy,  as  the  same  shall  be  stated  to  him 
or  her  by  the  party  applying  as  aforesaid  ;  for  which  copy  of  such  note  or  memo- 
randum, and  form  of  affidavit,  in  case  the  monej'  lent  shall  not  exceed  the  sum  of  five 
shillings,  the  pawnbroker  shall  receive  the  sum  of  one  halfpenny  ;  and  in  case  the 
money  lent  shall  exceed  the  sum  of  five  shillings,  and  not  exceed  the  sum  of  ten 
shillings,  the  pawnbroker  shall  receive  the  sum  of  one  penny  :  and  in  case  the  money 
lent  shall  exceed  the  sum  of  ten  shillings,  the  pawnbroker  shall  receive  the  like  sum 
of  money  as  he  is  entitled  to  receive  and  take  on  giving  the  original  note  oi'  memor- 
andum, such  money  to  be  paid  by  the  party  applying  for  the  same  at  the  time  of 
making  the  said  application  ;  and  the  person  or  persons  having  so  obtained  such  cop}' 
of  the  note  or  memorandum,  and  form  of  affidavit,  as  aforesaid,  shall  thereupon  prove 
his,  her  or  their  property  in,  or  right  to  such  goods  and  chattels,  to  the  satisfaction 
of  some  justice  of  peace  for  the  county,  riding,  di\ision,  city,  town,  liberty,  or  place 
where  the  goods  or  chattels  shall  have  been  pledged,  pawned,  or  exchanged,  and  shall 
also  verify  on  oath  or  affirmation,  as  the  case  may  be,  before  the  said  justice,  the  truth 
of  the  particular  circumstjvnces  attending  the  case  mentioned  in  such  affidavit  or  affir- 
mation, to  be  made  as  aforesaid,  the  caption  of  such  oath  or  atlirmation  to  he  authen- 
ticated by  the  handwriting  thereto  of  the  justice  before  whom  the  same  shall  be  made, 
and  who  shall  and  is  hereby  required  so  to  authenticate  the  same  ;  whereupon  the 
pawnbroker  shall  suffer  the  person  or  persons  proving  such  property  to  the  .satisfac- 
tion of  such  justice  aforesaid,  and  making  such  affidavit  or  affirmation  as  afore.said, 
on  leaving  such  copy  of  the  said  note  or  memorandum,  and  the  said  affidavit  or 
affirmation,  with  the  .said  pawnbroker  to  redeem  such  goods  or  chattels. 

(i)  Which  substitutes,  in  lieu  of  any  oath,  affirmation,  or  affidavit,  required  by  any 
acts  for  regulating  the  business  of  pawnbrokers,  a  declaration  to  the  same  effect. 
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sttarted  off  with  tbe  said  carriage,  without  a  driver  or  other  person  to  manage,  govern, 
or  direct  the  same,  whereby  the  said  carriage  of  the  defendants  then  ran  and  struck 
with  great  force  against  the  said  carriage  of  the  plaintiff,  and  thereby  greatly  crushed 
and  injured  the  same,  and  the  plaintiH'  was  thrown  with  great  force  and  violence  out 
of  his  carriage  upon  the  ground,  i*tc.  &c. 

Pleas,  first,  not  guilty  ;  secondly,  that  the  said  carriage  and  horses  in  the  declara- 
tion mentioned,  or  either  of  them,  were  not  under  the  care  of  the  defendants,  or 
either  of  them,  in  manner  and  form,  itc. ;  upon  which  issues  were  joined. 

At  the  trial  before  Maule,  B.,  at  the  Middlesex  Sittings  in  last  Michaelmas  Term, 
the  following  appeared  to  be  the  material  facts  of  the  case : — 

The  defendants  are  elderly  ladies  resident  in  Moore  Place,  Lambeth,  keeping  a 
carriage  of  their  own,  but  hiring  horses  and  a  coachman  from  a  job-mistress  of  the 
name  of  Mortlock.  They  generally  had  the  same  horses,  [500]  and  always  the  same 
coachman,  a  man  of  the  name  of  Kemp,  (the  only  regular  coachman  in  Miss  Mortlock's 
employ),  to  whom  the\^  paid  2s.  for  each  drive,  having  told  him  when  they  first  set 
up  their  own  carriage,  three  years  ago,  that  they  would  paj'  him  that  sum.  He 
received  regular  weekly  wages  from  Miss  Mortlock.  The  defendants  sometimes  took  the 
coachman  and  horses  into  the  country  for  several  weeks,  when  they  paid  him  a  certain 
sum  per  week.  They  had  a  plain  coachman's  coat  and  a  livery  hat,  for  which  Kemp 
was  measured,  and  which  he  wore  when  driving  the  defendants,  and  took  off  on  his 
return  to  their  house,  where  the  coat  and  hat  were  hung  up  in  the  passage.  On  the 
21st  December,  1838,  he  went  into  the  defendant's  house  to  pull  off' the  hat,  (he  did 
not  wear  the  coat  that  day,  having  his  own  box  coat  on),  and  left  no  one  in  charge  of 
the  horses  :  they  started  off,  ran  against  the  plaintiff's  chaise,  which  was  drawn  up  on 
the  side  of  the  footpath,  threw  him  out,  and  seriously  injured  him,  and  damaged  the 
chaise. 

This  being  the  state  of  facts,  it  was  contended  for  the  defendants  that  Kemp  was, 
under  the  circumstances,  the  servant,  not  of  the  defendants,  but  of  the  job-mistress, 
and  that  the  defendants  were  not  responsible.  The  following  cases  were  refeired  to ; 
Laugher  v.  Pointer  (5  B.  &  C.  547),  Smith  v.  Lawrence  (2  Man.  &  R.  1),  Brady  v.  Giles 
(1  M.  &  Rob.  494),  Fenton  v.  Dublin  Steam  Packet  Co.  (8  Ad.  &  E.  835  ;  1  P.  &D.  103), 
Bandleson  v.  Murray  (8  Ad.  &  E.  109  ;  3  N.  &  P.  239).  The  learned  Judge  thought 
there  was  evidence  to  go  to  the  jury,  but  gave  the  defendants'  counsel  leave  to  move  to 
enter  a  nonsuit :  it  appearing  to  him  that  there  was  some  evidence  that  the  carriage 
was  under  the  defendants'  care,  both  in  respect  of  their  choosing  this  particular 
coachman,  and  also  in  respect  of  his  having  gone  to  put  [501]  back  their  hat, 
and  left  the  carriage  unattended  to.  And  he  told  the  jury,  that  if  the 
coachman  was,  at  the  time  the  horses  ran  away,  acting  as  the  ser\'ant  of  the 
defendants,  they  were  liable :  and  that  he  thought  he  was  acting  as  such  servant,  if 
the  job-mistress  appointed  him  specially  at  the  defendants'  desire,  or  if  in  putting 
back  his  hat  he  acted  for  the  defendants.  The  jury  found  a  verdict  for  the  plaintiff, 
damages  1981.  9s. 

Kelly  having  obtained  a  rule  nisi  for  entering  a  nonsuit,  pursuant  to  the  leave 
reserved, 

Thomas  (Sir  F.  Pollock  being  with  him)  shewed  cause  at  the  sittings  after  Hilary 
Term.  The  direction  of  the  learned  Judge  was  right,  and  the  verdict  ought  to  stand. 
The  only  question  is,  whether  the  carriage  and  horses  could  be  said  to  be  in  the  care 
of  the  defendants,  in  the  sense  imputed  by  the  declaration.  The  important  case  on 
this  subject  is  that  of  Laugher  v.  Pointer,  in  which  the  judges  of  the  Court  of  King's 
Bench  were  equally  divided.  There  the  owner  of  the  carriage  hired  a  pair  of  horses 
of  a  stable  keeper  to  draw  it  for  a  day,  and  the  latter  provided  the  driver,  who 
was  paid  by  gratuities  given  by  the  owner  of  the  carriage.  Lord  Tenterden  and 
Littledale,  J.,  held  that  the  owner  of  the  carriage  was  not  liable  to  be  sued  for  an 
injury  done  by  his  negligent  driving  ;  Bayley,  J.,  and  Ilolroyd,  J.,  being  of  a  con- 
trary opinion.  The  present  ease,  however,  is  distinguishable  from  that,  and  falls 
within  the  exceptions  stated  by  the  two  former  learned  Judges  to  the  doctrine  they 
there  laid  down.  Lord  Tenterden  says — "  In  the  case  now  before  the  Court,  the 
hirer  makes  no  contract  with  the  coachman  ;  he  does  not  select  him ;  he  has  no 
privity  with  him  ;  he  usually  dves  him  a  gratuity,  but  he  is  not  obliged  by 
law  to  give  him  anything ;  and  from  thence  I  conclude  that  the  coachman  is 
not  the  servant  of  [502]    the  hirer;   and   if   the   coachman   is    not   the  servant   of 
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the  hirer  on  such  an  occasion,  but  is  chosen  and  intrusted  by  the  owner  of  the 
horses  to  conduct  and  manage  thera,  I  think  it  cannot  be  said  that  the  hirer  has 
in  hvw,  what  he  certainly  has  not  in  fact,  the  conduct  and  management  of  the  horses." 
And  again — "Length  of  time  may  in  itself  be  a  circumstance  deserving  of  attention, 
because  it  may  be  evidence  of  the  subsequent  approbation  and  continuance,  if  not  of 
the  original  choice  of  the  coachman.  The  payment  of  board  wages,  and  the  furnishing 
a  liverv,  may  also  be  circumstances  worthy  of  attention,  because  thev  also  may,  in 
some  cases,  be  considered  as  evidence  of  a  choice  and  a  contract."  In  the  present 
ease  the  defendants  exercised  a  choice  in  the  selection  of  this  particular  coachman  ; 
they  paid  him,  by  agreement,  a  certain  sum  for  each  drive  ;  and  the\^  supplied  him 
with  liverv,  which  he  was  changing  in  the  house  when  this  accident  occurred.  The 
case,  therefore,  goes  far  beyond  that  of  Laugher  v.  Pointer,  and  falls  within  the 
observations  of  all  the  judges  in  that  case.  In  Randleson  v.  Murray,  the  defendants, 
who  were  occupiers  of  a  bonded  warehouse  in  Liverpool,  engaged  a  master  porter  to 
lower  and  convey  a  barrel  of  flour  from  their  warehouse.  The  master  porter  engaged 
a  master  carter,  and  both  of  them  attended  with  their  men.  While  being  lowered, 
the  barrel  fell  and  injured  the  plaintiff,  owing  to  the  defectiveness  of  a  rope  furnished 
bv  the  master  porter.  The  defendants  were  held  liable.  Lord  Denman,  C.  J.,  saying, 
"  It  makes  no  difi"erence  whether  they  employed  people  of  their  own  to  move  their 
goods,  or  procured  others  who  were  likely  to  move  them  more  expertly,  and  left  it  to 
their  superintendence."  In  Fenton  v.  Dublin  Steam  Packet  Company,  where  the  plaintiff's 
vessel  was  sunk  by  a  steamboat,  of  which  the  defendants  were  owners,  but  which  was 
at  the  time  chartered  [503]  to  another  for  a  voyage,  his  Lordship  says — "  The 
charterer  may  be  answerable  also ;  but  unless  the  charter-party  has  interfered 
with  the  general  control  of  the  owners,  they  are  clearly  liable."  [Alderson,  B. 
"Interference"  there  means  some  interference  which  causes  the  injury.]  Such  was 
the  case  here,  the  injury  having  occurred  while  the  coachman  was  absent  for  the 
defendants'  benefit.  It  was  their  duty  to_send  somebody  to  take  care  of  the  horses, 
while  he  was  acting  in  compliance  with  i  e^r  directions  for  their  benefit.  If  a  party 
holds  himself  out  to  the  world  as  the  o\>  ner  of  a  vehicle,  by  the  negligent  driving  of 
which  damage  is  occasioned,  he  is  liable,  though  he  has  ceased  to  be  the  actual  owner : 
Stables  V.  Eley  (1  C.  &  P.  614).  Here  the  defendants  were  clearly,  in  every  respect, 
the  ostensible  owners  of  the  carriage  and  horses.  But  further,  the  terms  of  their 
agreement  with  the  coachman,  giving  him  a  stated  sum  for  each  drive,  which  was 
evidently  a  regular  part  of  his  livelihood,  made  him  their  servant.  In  Braihj  v.  Giles 
(1  M.  <fc  Hob.  494),  a  case  similar  to  the  present.  Lord  Abinger,  C.  B.,  refused  to 
nonsuit,  holding  it  to  be,  in  all  such  cases,  a  question  for  the  jury  whether  the  parties 
were  acting  as  the  servants  of  the  owner  or  of  the  hirer  of  the  carriage.  The  learned 
Judge  did  the  same  in  the  present  case,  and  the  jury  have  found  that  the  coachman 
was  the  servant  of  the  defendants.  But  independently  of  any  special  circumstances 
in  the  present  case,  the  plaintiff  contends  that  the  doctrine  laid  down  by  Bayley,  J., 
and  Holroyd,  J.,  in  Lauijlmr  v.  Pointer,  is  the  correct  one.  and  that  the  coachman  is  in 
point  of  law  the  servant  of  the  hirer.  He  cited  also  Illidge  v.  Goodwin  (5  C.  &  P.  190), 
and  Crojl  v.  Aluon  (4  B.  &  Aid.  590). 

Channell,  .Serjt.,  (Kelly  with  him),  in  support  of  the  [504]  rule.  The  special 
circumstances  relied  on  in  this  case  do  not  distinguish  it  from  the  case  of  Laugher  v. 
Pointer.  In  the  first  place,  there  was  no  bargain  for  an\'  specific  wages  to  be  paid  by 
the  defendants  to  Kemp  the  coachnian,  but  merely  an  understanding  that  he  should 
receive  a  certain  gratuity  ;  and  he  was  paid  regular  weekly  wages  by  his  employer. 
The  same  was  the  state  of  facts  in  Laugtier  v.  Pointer.  Nor  was  he  selected  by  the 
defendants  to  drive  them,  he  being  the  only  regular  coachman  in  the  yard.  When 
Lord  Tenterden,  in  Laugher  v.  Pointer,  refers  to  "length  of  time"  as  a  circumstance 
which  may  indicate  the  approbation  and  continuance  of  the  particular  coachman,  he 
means  to  refer  to  some  definite  period  of  employment  by  the  hirer ;  and  all  the 
circumstances  specified  by  him,  of  time,  wages,  livery,  &c.,  were  meant  to  be  important, 
as  indicating  "a  choice  and  a  contract."  But  can  two  parties  be  concurrently  liable f 
Convenience  is  against  it,  as  leading  to  multiplicity  of  actions.  And  if  one  only  be 
liable,  convenience  also  indicates  that  the  action  should  be  Jigainst  the  party  who 
originally  hired  the  driver  as  a  servant.  And  this  is  consistent  with  justice,  because 
he  is  the  most  culpable,  if  the  driver  is  not  trustworthy  or  skilful.  Holroyd,  J.,  in 
Lauglier  v.  Pointer,  expressed  an  opinion  that  one  party  only  could  be  liable.     It  is 
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clear  that  Kemp  was  in  the  service  of  Mortlock  for  this  paiticular  employment  and 
duty.  Then  is  there  anything  to  warrant  the  inference,  that  in  suffering  him  to  drive 
them,  the  defendants  not  only  evinced  a  choice,  but  entered  into  a  contract?  [Parke,  B. 
It  appears  to  us  that  there  are  no  special  circumstances  which  distinguish  the  present 
ease,  and  that  we  must  decide  the  difference  between  the  .Judges  in  Laugher  v.  Poiidn. 
There  is  no  satisfactorj'  evidence  of  any  selection,  by  which  this  man  was  made  the 
defendant's  servant ;  the  question  is  thei'efore  the  same  as  in  that  case.]  All  that 
could  be  urged  on  both  sides  of  the  question  was  fully  stated  in  that  case,  [505]  and 
it  is  needless  to  repeat  the  arguments  to  be  found  there. 
Cur.  adv.  vult. 

In  this  term,  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  This  case  was  tried  before  my  Brother  Maule,  when  he  had  a  seat  in 
this  Court.  A  verdict  was  given  for  the  plaintiff,  and  points  reserved,  which  were 
argued  before  my  Brothers  Alderson  and  Kolfe,  and  myself,  at  the  sittings  after  last 
term.  The  declaiation  was  in  case.  It  stated,  that  the  plaintiff  was  possessed  of  a 
chaise  and  horse  which  he  was  driving ;  that  the  defendants  were  possessed  of  a 
chariot,  to  which  two  horses  were  harnessed,  which  said  carriage  and  horses  were  then 
under  the  care  of  the  defendants  ;  and  that  the  defendants  so  carelessly  conducted 
themselves,  that  through  the  carelessness  and  negligence,  want  of  proper  caution,  and 
improper  conduct,  of  the  defendants,  the  horses  so  harnessed  started  off  with  the 
carriage,  without  a  driver  or  other  person  to  manage,  govern,  or  direct  the  same, 
whereby  the  defendants'  carriage  was  struck  against  the  plaintiff's  carriage,  and  the 
plaintiff  sustained  personal  injury. 

There  were  two  pleas — first,  not  guilty  ;  secondly,  that  the  carriage  and  horses, 
or  either  of  them,  were  not  under  the  care  of  the  defendants,  or  either  of  them. 

On  the  trial,  it  appeared  that  the  defendants  were  two  old  ladies,  who  had  been 
in  the  habit  of  employing  a  person  of  v'''>^'"ame  of  Mortlock,  and  his  daughter,  who 
succeeded  him  in  the  business  of  a  jo.'j  i?^-  r,  to  supply  them  originally  with  a  fly 
and  horse  and  driver,  by  the  day,  at  a  cerrtin  sum  for  the  whole  ;  but  about  thi'ce 
years  ago  they  became  possessed  of  a  carriage  of  their  own,  since  which  they  had  been 
furnished  by  Miss  Mort-[506]-lock  occasionally  with  a  pair  of  horses  and  a  di'iver,  Ijy 
the  day  or  drive,  for  which  she  charged  and  received  a  certain  sum.  She  paid  the 
driver  by  the  week,  and  the  defendants  besides  gave  him  a  gratuity  for  each  day's 
service.  For  the  last  three  years,  the  same  coachman  constantly  drove  the  defendants' 
carriage,  and  they  had  purchased  a  livery  hat  and  coat  for  him,  which,  it  appeared, 
were  usually  hung  up  in  the  passage  of  the  defendants'  house,  and  the  coachman, 
before  he  drove,  was  in  the  habit  of  going  in  and  putting  on  the  coat  and  hat,  and 
when  he  had  finished  the  drive,  of  returning  and  replacing  them.  On  the  day  in 
question,  he  wore  the  hat  only,  and  when  he  had  returned  home  with  the  ladies,  and 
after  they  had  got  out  of  the  carriage,  the  coachman  went  in  to  replace  the  hat,  and 
left  the  horses  without  any  one  to  hold  them,  and  they  set  off  whilst  the  coachman 
was  so  occupied,  and  ran  against  the  plaintiff's  carriage,  overtui'ned  it,  and  inflicted 
serious  personal  injury  on  the  plaintiff,  besides  doing  damage  to  the  carriage  itself. 
It  appeared  that  there  was  no  other  regular  coachman  in  the  job-mistress's  yard,  but 
when  he  was  otherwise  employed,  some  other  person  in  the  yard  acted  as  coachman, 
but  never  for  the  defendants  since  they  had  their  own  carriage,  though  occasionally 
before. 

It  was  objected,  that  the  defendants  were  not  liable,  because  the  damage  was 
caused  by  the  neglect  of  the  coachman,  who  was  not  their  servant,  but  the  servant  of 
his  mistress.  Miss  Mortlock. 

For  the  plaintift',  it  was  contended,  that  they  were  liable  for  the  coachman's  neglect, 
independently  of  the  special  circumstances  of  the  case ;  and  that  there  were  besides 
two  peculiar  grounds,  on  which  the  defendants  ought  to  be  held  responsible.  First, 
that  there  was  evidence  to  go  to  a  jury  of  selection  and  choice  by  the  defendants  of 
the  particular  coachman,  so  as  to  make  him  their  servant ;  [507]  and  secomlly,  that 
when  the  coachman  went  in  to  le.-ive  his  hat,  he  was,  in  so  doing,  acting  as  the  sei'vants 
of  the  defendants,  and  therefore  his  neglect  was  theirs. 

The  jury  found  a  verdict  for  the  plaintiff,  with  1981.  9s.  damages,  and  my  Brother 
Maule  reserved  liberty  to  move  to  enter  a  nonsuit. 

On  the  argument,  in  the  course  of  which  the  principal  authorities  were  referred  to. 
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we  intimated  our  opinion  that  we  should  be  called  upon  to  decide  the  point  which 
arose  in  the  case  of  Laugher  v.  Pointer,  and  upon  which  not  only  the  Court  of  King's 
Bench,  but  the  twelve  Judges  differed  ;  as  the  special  circumstances  above  mentioned 
did  not  seem  to  us  to  make  any  difference  :  and  we  are  still  of  opinion  that  they  did 
not.  It  is  undoubtedly  true,  that  there  may  be  special  circumstances  which  may 
render  the  hirer  of  job-horses  and  servants  responsible  for  the  neglect  of  a  servant, 
though  not  liable  by  \nrtue  of  the  general  relation  of  master  and  servant.  He  may 
become  so  by  his  own  conduct,  as  by  taking  the  actual  management  of  the  horses,  or 
ordering  the  servant  to  drive  in  a  particular  manner,  which  occasions  the  damage 
complained  of,  or  to  absent  himself  at  one  particular  moment,  and  the  like.  As  to 
the  supposed  choice  of  a  particular  servant,  my  Brother  .Maule  thought  there  was 
some  evidence  to  go  to  the  jury,  of  the  horses  being  under  the  defendants'  care,  in 
respect  of  their  choosing  this  particular  coachman.  \Ve  feel  a  difficulty  in  saying  that 
there  was  any  evidence  of  choice,  for  the  servant  was  the  only  regular  coachman  of 
the  job-mistress's  yard  ;  when  he  was  not  at  home,  the  defendants  had  occjisionally 
been  driven  by  another  man,  and  it  did  not  appear  that  at  any  time  since  they  had 
their  own  carriage,  the  regular  coachman  was  engaged,  and  they  had  refused  to  be 
driven  by  another ;  and  the  circumstance  of  their  having  a  livery,  for  which  he  was 
measured,  is  at  once  explained  by  the  fact,  that  he  was  the  only  servant  of  Miss 
Mortlock  ever  likely  [508]  to  drive  them.  Without,  however,  pronouncing  any 
opinion  upon  a  point  of  so  much  nicety,  and  so  little  defined,  as  the  question  whether 
there  is  some  evidence  to  go  to  a  jury,  of  any  fact,  it  seems  to  us,  that  if  the 
defendants  had  asked  for  this  particular  .servant,  amongst  many,  and  refused  to  be 
driven  by  any  other,  thej'  would  not  have  been  responsible  for  his  acts  and  neglects. 
If  the  driver  be  the  servant  of  a  job-master,  we  do  not  think  he  ceases  to  be  so  by 
reason  of  the  owner  of  the  carriage  preferring  to  be  driven  by  that  particular  servant, 
where  there  is  a  choice  amongst  more,  any  more  than  a  hack  post-boy  ceases  to  be 
the  servant  of  an  innkeeper,  where  a  traveller  has  a  particular  preference  of  one  over 
the  rest,  on  account  of  his  sobrietj'  and  carefulness.  If,  indeed,  the  defendants  had 
insisted  upon  the  horses  being  driven,  not  by  one  of  the  regular  servants  but  hy  a 
stranger  to  the  job-master,  appointed  by  themselves,  it  would  have  made  all  the 
difference.  Nor  do  we  think  that  there  is  any  distinction  in  this  case,  occasioned  by 
the  fact  that  the  coachman  went  into  the  house  to  leave  his  hat,  and  might  therefore 
be  considered  as  acting  by  their  directions,  and  in  their  service.  There  is  no  evidence 
of  anj'  special  order  in  this  case,  or  of  any  general  order  to  do  so,  at  all  times,  without 
leaving  any  one  at  the  horses'  heads.  If  there  had  been  any  evidence  of  that  kind, 
the  defendants  might  have  been  well  considered  as  having  taken  the  care  of  the  horses 
upon  themselves  in  the  meantime. 

Besides  these  two  circumstances,  the  fact  of  the  coachman  wearing  the  defendants' 
livery  with  their  consent,  whereby  they  were  the  means  of  inducing  third  persons  to 
believe  that  he  was  their  servant,  was  mentioned  in  the  course  of  the  argument  as  a 
ground  of  liability,  but  cannot  affect  our  decision.  If  the  defendants  had  told  the 
plaintiff  that  he  might  sell  goods  to  their  livery  servant,  and  had  induced  him  to 
contract  with  the  coachman,  on  the  footing  of  his  really  being  such  servant,  they 
would  have  been  [509]  liable  on  such  contract :  but  this  representation  can  only 
conclude  the  defendants  with  respect  to  those  who  have  altered  their  condition  on  the 
faith  of  its  being  true.  In  the  present  case,  it  is  matter  of  evidence  only  of  the  man 
being  their  servant,  which  the  fact  at  once  answers. 

We  are  therefore  compelled  to  decide  upon  the  question  left  unsettled  by  the  case 
of  Lauglier  v.  Pointer,  in  which  the  able  judgments  on  both  sides  have,  as  is  observed 
by  Mr.  Justice  Story  in  his  Book  on  Agency,  page  406,  "  exhausted  the  whole  learning 
of  the  subject,  and  should  on  that  account  attentively  be  studied."  We  have 
considered  them  fully,  and  we  think  the  weight  of  authority,  and  legal  principle,  is  in 
favour  of  the  view  tjiken  by  Lord  Tcnterden  and  Mr.  Justice  Littledale. 

The  immediate  cause  of  the  injury  is  the  personal  neglect  of  the  coachman,  in 
leaving  the  horses,  which  were  at  the  time  in  his  immediate  care.  The  question  of 
law  i.s,  whether  any  one  but  the  coachman  is  liable  to  the  party  injured;  for  the 
coachman  certainly  is. 

Upon  the  principle  that  qui  facit  per  alium  facit  per  se,  the  mast«r  is  responsible 
for  the  acts  of  his  servant ;  and  that  person  is  undoubtedly  liable,  who  stood  in  the 
re'ation  of  master  to  the  wrong-doer — he  who  had  selected  him  as  his  servant,  from 
Ex.  Div.  vii. — 17 


514  THE    ATTORNEY-GENERAL    r.   DUNN  6  M.  &  W.  5in. 

the  knowledge  of  or  belief  in  his  skill  and  care,  and  who  conld  remove  him  for 
misconduct,  and  whose  orders  he  was  bound  to  receive  and  obey  ;  and  whether  such 
servant  has  been  appointed  by  the  master  directly,  or  intermediately  through  the 
intervention  of  an  agent  authorized  by  him  to  appoint  servants  for  hira,  can  make  no 
difference. 

But  the  liability,  by  virtue  of  the  principle  of  relation  of  master  and  servant,  must 
cease  where  the  relation  itself  ceases  to  exist :  and  no  other  person  than  the  master 
of  such  servant  can  be  liable,  on  the  simple  ground,  that  the  servant  is  the  servant  of 
another,  and  his  act  the  act  of  another  ;  consequently,  a  third  person  entering  into  a 
[510]  contract  with  the  master,  which  docs  not  raise  the  relation  of  master  and  servant 
at  all,  is  not  thereby  rendered  liable  ;  and  to  make  such  person  liable,  recourse  must 
be  had  to  a  different  and  more  extended  principle,  namely,  that  a  person  is  liable  not 
only  for  the  acts  of  his  own  servant,  but  for  any  injury  which  arises  by  the  act  of 
another  person,  in  carrying  into  execution  that  which  that  other  person  has  contracted 
to  do  for  his  benefit.  That,  however,  is  too  large  a  position,  as  Lord  Chief  Justice 
Eyre  says  in  the  case  of  Bvsh  v.  Steinman  (1  Bos  &  P.  404),  and  cannot  be  maintained 
to  its  full  extent,  without  overturning  some  decisions,  and  pioducing  consequences 
which  would,  as  l.oi'd  Tenterden  observes,  "shock  the  common  sense  of  all  men:" 
not  merely  would  the  hirer  of  a  post-chaise,  hacknej^-coach,  or  wherry  on  the  Thames, 
be  liable  for  the  acts  of  the  owners  of  those  vehicles  if  they  had  the  management  of 
them,  or  their  servants  if  they  were  managed  by  servants,  but  the  purchaser  of  an 
article  at  a  shop,  which  he  had  ordered  the  shopman  to  bring  home  for  him,  might  be 
made  responsible  for  an  injury  committed  by  the  shopman's  carelessness,  whilst 
passing  along  the  street.  It  is  true  that  there  are  cases — for  instance,  that  of  Buxh  v. 
Steinwav,  .s7y  v.  Edgley  (6  Esp.  6),  and  others,  and  perhaps  amongst  them  may  be 
classed  the  recent  case  of  Raiidlfumi  v.  Murray — in  which  the  occupiers  of  land  or 
buildings  have  been  held  responsible  for  acts  of  others  than  their  servants,  done  upon, 
or  near,  or  in  respect  of  their  pi-operty.  But  these  cases  aie  well  distinguished  by  m}' 
Brother  Littledale,  in  his  very  able  judgment  in  Laugher  v.  I'ointn: 

The  rule  of  law  may  be,  that  where  a  man  is  in  possession  of  fixed  property,  he 
must  take  care  that  his  property  is  so  used  or  managed,  that  other  persons  are  not 
injured  ;  and  that,  whether  his  property  be  managed  by  his  own  immediate  servants, 
or  by  contractors  with  them,  or  their  servants.  Such  injuries  are  in  the  nature  of 
nuisances  :  [511]  but  the  same  principle  which  applies  to  the  peisonal  occupation  of 
land  or  houses  by  a  man  or  his  family,  does  not  apply  to  personal  moveable  chattels, 
which,  in  the  ordinary  conduct  of  the  affairs  of  life,  are  intrusted  to  the  care  and 
management  of  others,  who  are  not  the  servants  of  the  owners,  but  who  exercise 
employnients  on  their  own  account  with  respect  to  the  care  and  management  of  goods 
for  any  persons  who  choose  to  intrust  them  with  them.  It  is  unnecessary  to  repeat 
at  length  the  reasons  given  by  my  Brother  Littledale  for  this  distinction,  which  appear 
to  us  to  be  quite  satisfactory  ;  and  the  general  proposition  above  referred  to,  upon 
which  only  can  the  defendants  be  liable  for  the  acts  of  persons  who  are  not  their 
servants,  seems  to  us  to  be  untenable.  We  are  therefore  of  opinion  that  the  defen- 
dants wei'e  not  liable  in  this  case,  and  the  rule  must  be  made  absolute  to  enter  a  verdict 
for  the  defendants  on  the  second  issue. 

Rule  absolute. 


The  Attorney-General  v.  Dunn  and  Another.  Exch.  of  Pleas.  1840. — A 
British  subject,  domiciled  and  having  real  and  personal  estate  in  England,  went 
abroad  and  purchased,  in  1828,  the  title,  castle,  and  e.state  of  R.,  in  the  Papal 
States.  He  hired  Italian  domestic  servants,  male  and  female,  whom  he  kept  at 
R.  until  his  death.  He  expended  large  sums  in  repairing  and  improving  the 
castle  and  grounds  of  R.,  which  repairs  and  improvements  were  going  on  at  the 
time  of  his  death.  He  did  not  make  R.  his  constant  residence,  but  from  1828  to 
1831  sometimes  occupied  it,  .sometimes  lived  in  furnished  lodgings  in  the  towns 
adjacent,  and  at  other  times  visited  Rome,  Florence,  and  other  parts  of  Italy, 
residing  in  furnished  lodgings.  In  1831  he  came  to  England,  and  resided  in 
different  parts  of  it  till  September,  1832.  In  March,  1832,  he  sent  to  R.  several 
cases  of  plate,  books,  and  wearing  apparel.  In  September,  1832,  he  made  his 
will  in  London.     In  the  same  month  he  left  England  and  went  to  Florence,  where 
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he  remained  two  months,  and  thence  to  K.  ;  he  then  lived,  sometimes  in  the 
castle  of  J{.,  sometimes  in  fnrnisbed  lodgings  in  the  adjacent  towns,  till  Ottolier, 
1833,  when  he  went  to  Rome,  and  there  lived  in  furnished  lodgings  until  his 
death  in  Fehruaiy,  1834: — Held,  that  upon  these  facts  there  was  no  evidence 
of  the  testator's  having  actually  acquired  a  domicile  at  R.,  or  elsewhere  abroad, 
although  they  indicated  an  intention  to  make  K.  his  domicile  :  that  his  English 
domicile  therefore  remained,  and  legacy  duty  was  consequently  payable  on  the 
bequests  contained  in  his  wilL^Quiere,  whether  if  he  had  obtained  a  domicile 
abroad,  legacy  duty  would  not  still  have  been  pa3'able. 

[Questioned,  President  of  United  Slates  v.  Drummond,  1864,  33  Beav.  449.  Not 
applied,  Thomson  v.  Advocate-General,  1845,  12  CI.  &  F.  1  ;  Lijull  v.  Fatmi,  1856, 
25  L.  J.  Ch.  746.] 

This  was  hu  information  against  the  defendants,  us  executors  of  Thomas  Boone 
Tattnall  Boone,  deceased,  for  legacy  duties.  At  the  trial  before  Lord  Abinger,  C.  B., 
at  the  Middlesex  Sittings  after  Hilary  'lerm,  a  special  ver-[512]-dict  was  taken  by 
consent  for  the  opinion  of  this  Court,  which  stated  in  substance  as  follows 

Thomas  Boone  Tattnall  Boone,  the  testator  in  the  pleadings  mentioned,  was  born 
in  or  about  the  month  of  .lune  1787,  at  Nassau,  New  Providence,  in  the  1  ahama 
Islands.  John  Mubryne  Tattnall,  the  father  of  the  said  T.  B.  T.  Boone,  was  a  British- 
Iwrn  subject,  and,  at  the  time  of  the  biith  of  the  said  T.  B.  T.  Boone,  resided  at 
Nassau  aforesaid,  and  then  held  a  situation  in  the  service  of  his  then  Britannic  Majesty 
King  George  the  Third.  1  he  said  T.  B.  T.  Boone,  during  his  infancy,  visited  England 
for  the  purpose  of  his  education  ;  and  in  or  about  the  8th  of  July,  1806,  was  admitted 
a  student  at  the  Inner  Temple,  with  a  view  of  his  being  called  to  the  English  bar  :  and 
on  the  28th  of  June,  1816,  he  was  called  to  the  English  bar,  and  upon  that  occasion 
took  the  usual  oaths,  among  which  were  three  oaths  in  the  following  form  [setting 
out  the  oaths  of  allegiance,  abjuration,  and  supremacy].  The  said  T.  B.  T.  Boone 
practised  as  a  bai  rister  at  the  English  bar  from  the  time  of  his  having  been  so  called 
as  afoiesaid  until  the  year  1822,  in  which  year  he  acquired  a  large  addition  to  his 
fortune  under  the  will  of  Elizabeth  Boone,  a  relation,  and  thereupon  be  applied  for  and 
obtained  a  license  of  his  then  Majesty  King  George  the  Fourth,  to  :issume  and  use  the 
surname  of  Boone  in  addition  to  his  former  surname  of  Tattnall,  he  having  before  the 
granting  of  such  license  used  and  been  known  by  the  names  of  Thomas  Boone  Tattnall 
only.  [The  application  and  license  were  then  set  out.]  The  said  T.  B.  T.  Boone,  in 
pursuance  of  such  license,  assumed  the  surname  of  Boone,  and  from  thence  continued 
to  use  the  same. 

In  or  aliout  the  year  1824,  the  said  T.  B.  T.  Boone,  then  being  in  England, 
purchased  a  freehold  estate  containing  about  eight  acres  of  latid,  at  Lee,  in  the  county 
of  Kent,  and  some  few  j'ears  afterwards  he  purchased  a  few  feet  of  ground  to  gain  a 
right  of  way  to  his  land  :  and  under  and  by  virtue  of  the  said  purchases  and  convey- 
ances [513]  thereof  respectively,  became  and  was  seised  in  his  demesne  as  of  fee  of 
and  in  the  said  pieces  of  land  respectively.  In  the  said  year  1824  he  took  a  lease  for 
a  term  of  j'ears  of  a  house  at  Islington,  in  the  county  of  Middlesex,  which  he  occupied 
for  a  few  years,  but  afterwards  let  the  -same,  and  resided  in  lodgings  when  in  London. 
At  the  time  of  the  said  T.  B.  T.  Boone  so  assuming  the  surname  of  Boone  as 
aforesaid,  he  ceased  to  practise  as  a  barrister  at  the  English  bar,  and  from  that  period 
spent  the  greater  part  of  his  time  in  travelling  abroad,  occasionally  visiting  England. 

In  or  about  the  month  of  May,  1828,  the  said  Thomas  Boone  Tattnall  Boone 
purchased  the  Marquisale,  castle,  and  estate  of  Rasina,  of  about  800  acres,  situated 
in  the  Papal  States,  with  the  exception  of  about  one  acre  which  is  situate  in  Tuscan}'. 
The  said  T.  B..  T.  Boone  hired  and  engaged,  and  ha<l  in  his  service  at  the  time  of  his 
decease,  Italian  domestics  and  other  servants  at  the  castle  of  Itasina  in  the  following 
capacities  ;  that  is  to  say,  a  steward  or  valet,  a  factor  or  bailill',  and  man-cook,  and  a 
ganlener,  and  two  female  household  servants.  He  expended  large  sums  of  money  in 
repairing  the  said  castle,  making  and  laying  out  the  grounds  thereto  lielongiiig,  and 
in  making  roads,  and  otherwise  improving  the  said  estate  at  Hasina,  and  such  improve- 
ments were  going  on  at  the  time  of  his  death.  From  the  1 1th  September,  1828,  until 
the  month  of  April,  1831,  he  kept  all  the  before-mentioned  servants  at  liasina.  except 
as  hereinafter  mentioned,  although  he  did  not  make  the  castle  of  Hasina  his  constant 
residence  during  the  last-mentioned  period  ;  but  when  in  that  neighbourhood  he  some- 
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times  occupied  the  same,  as  it  suited  his  convenience,  and  sometimes  took  and  lived 
in  furnished  lodgings  in  the  town  adjacent  thereto  :  at  other  times  during  the  last- 
mentioned  peiiod  he  visited  and  remained  at  Rome,  Florence,  and  othei-  parts  of  Italy, 
residing  on  [514]  those  occasions  in  furnished  lodgings  ;  such  visits  to  Rome,  Florence, 
and  the  said  other  parts  of  Italy  having  continued  for  some  months  respectively.  It 
was  the  habit  of  the  said  T.  B.  T.  Boone,  on  arriving  in  any  one  of  the  said  towns 
where  he  .so  passed  some  months  as  aforesaid,  after  his  valet  had  provided  him  with 
the  necessary  servants,  to  send  the  said  valet  to  Hasina,  to  look  after  the  .said  works 
which  had  been  undertaken  at  the  said  estate. 

In  the  month  of  April,  1831,  he  the  said  T.  B.  T.  Boone  set  off  from  Florence, 
where  he  had  been  previously  staying,  with  his  said  valet,  and  arrived  at  Paris  on  the 
1st  of  May  in  the  same  year,  and  a  few  days  afterwards  left  Paris  for  Jersey  and  I^ondon, 
in  which  capital  he  arrived  on  the  ■22nd  of  June  then  next.  A  short  time  afterwards 
he  went  to  Cheltenham,  to  pass  the  remainder  of  the  summer  :  in  the  autumn  of  the 
same  year  he  returned  to  London,  and  from  thence  went  to  Brighton,  at  which  latter 
place  he  resided  until  the  month  of  March,  1832,  when  he  again  returned  to  London, 
at  which  last-mentioned  place  he  remained  during  the  months  of  Api-il  and  May,  and 
part  of  June.  At  the  last-mentioned  time,  he  sent  from  London  to  the  said  castle  and 
estate  in  Italy,  a  case  of  plate,  and  others  of  books  and  wearing  apparel.  He  looked 
over  his  freehold  estate  in  Kent  hereinbefore  mentioned,  residing  in  lodgings  at 
Greenwich,  from  the  middle  of  June,  1832,  until  the  month  of  August  then  next,  at 
which  last-mentioned  time  he  removed  to  London,  wheie  he  remained  in  furnished 
lodgings  till  the  time  of  his  departuie  for  the  continent,  which  happened  in  the  first 
week  of  September,  1832  :  he  then  proceeded  from  England  to  Florence,  where  he 
remained  for  the  space  of  about  two  months,  and  from  thence  to  the  said  estate  of 
Rasina.  The  said  Thomas  B.  T.  Boone  then  lived  at  Rasina,  and  in  the  neighbourhood 
thereof,  sometimes  at  the  castle  of  Rasina,  and  sometimes  in  furnished  lodgings  in  the 
towns  adjacent  thereto,  until  the  month  of  October,  [515]  1  833.  In  that  month  he, 
taking  with  him  his  valet  and  a  man-cook,  and  leaving  his  other  servants  at  Rasina, 
set  off  from  the  said  estate  of  Rasina,  and  went  to  Rome,  where  he  took  furnished 
lodgings  No.  22,  via  Babbuino.  After  three  weeks'  stay  at  Rome,  he  sent  his  valet 
back  to  Rasina,  in  order  to  attend  to  the  works  which  were  in  progress  there,  and  to 
begin  a  new  road  which  was  to  lead  to  the  Tratta  of  Perugia,  l)ut  kept  the  said  man- 
cook  with  him  at  Rome.  The  said  Thomas  B.  T.  Boone,  after  a  few  days'  illness,  died 
in  the  same  lodgings.  No.  22,  via  Babbuino,  at  Rome,  on  the  28th  of  February,  1834. 

The  said  Thomas  Boone  Tattnall  Boone  described  himself,  when  travelling  as  afore- 
said in  foreign  states,  as  a  native  of  England,  and  was  so  descrilied  in  the  passports 
which  it  was  necessary  for  him  to  obtain  from  the  proper  authorities  in  the  different 
foreign  governments  and  states  in  which  he  travelled  and  lived  as  aforesaid.  The 
passport  used  by  the  said  T.  B.  T.  Boone,  on  his  before-mentioned  journey  from  Rome 
to  Florence,  was  granted  to  him  by  the  Secretary  of  State  of  tlie  Pope  of  Rome,  on 
the  30th  March,  1830,  and  in  such  passport  the  said  T.  B.  T.  Boone  was  called  and 
described  in  the  following  words  in  the  Italian  language,  viz. — "II  Tommaso  Tauttall 
Bioone,  Inglese,  qui  domiciliate,  Marchese  di  Rasina ; " — in  English,  "  The  Signor 
Thomas  Tattnall  Boone,  an  Englishman  residing  in  this  city,  the  Marquis  of  Rasina." 
At  the  time  of  the  granting  of  this  passport,  there  was  residing  at  Rome  a  British 
Consul.  It  was  customaiy  for  the  Papal  Government  not  to  grant  a  passport  to  a 
foreigner  leaving  Rome,  if  there  were  in  Rome  a  minister  representing  the  nation  to 
which  such  foreigner  belonged  ;  but  there  was  not  any  law  in  Rome  which  prohibited 
the  Secretary  of  State  of  the  Pope  from  granting  passports  to  British  subjects  leaving 
Rome,  and  such  Secretary  of  State  had  full  authority  to  grant  such  passports  if  he 
thought  proper  so  to  do.  The  passport  used  [516]  by  the  said  T.  B.  T.  Boone,  on 
his  journey  from  Florence  to  Paris,  and  from  thence  to  St.  Malo  in  France,  on  his 
way  to  Jersey  and  England,  in  the  months  of  April  and  May,  1831,  was  granted  to 
him  by  the  Pope's  nuncio  residing  in  Florence.  On  the  1st  of  April,  1831,  and  at 
the  time  when  the  last  mentioned  passport  was  granted,  there  was  residing  in  Florence 
a  British  minister,  and  the  Florentine  authorities  were  also  themselves  in  the  habit 
of  granting  passports  to  the  persons  requiring  the  same.  In  such  last-mentioned  pass- 
port the  said  T.  B  T.  Boone  was  called  and  described  in  the  following  words  in  the 
Italian  language: — "II  Tommaso  Tautall  Bioone,  Marchese  di  Rasina,  nativo  di 
Inghilterra,  domiciliate  in  Roma."     The  said  Thomas  B.  T.  Boone  affixed  his  signature 
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to  the  Siiid  last-mentioned  passport  in  the  following  words — "  T.  Tattnall  Boone." 
And  at  the  foot  of  the  passport  there  was  a  note  or  memorandum  in  the  Italian 
language,  in  the  words  following : — "  Relasciato  il  presente  dietra  altro  passuporto 
scadute,  &  depositato  in  qnesta  Xunziaturaaplica" — in  English,  "The  present  granted 
on  the  receipt  of  the  former  passport  expired,  and  deposited  in  this  Apostolical 
Nunciature."  The  said  foi'mer  passport  mentioned  in  the  said  note  or  memorandum, 
was  the  passport  so  granted  at  Rome  to  the  said  T.  B.  T.  Boone  in  manner  aforesaid. 
It  has  always  been  customarj'  for  the  government  of  Tuscany  not  to  grant  a  new 
passport  to  a  foreigner,  if  there  were  in  Tuscany  a  minister  representing  the  nation 
to  which  such  foreigner  belonged,  or  representing  the  nation  by  whose  government 
the  passport  had  been  granted,  under  the  protection  of  which  such  foreigner  had  come 
to  Florence ;  and  it  has  been  usual  for  any  such  foreigner,  in  the  event  of  the  loss  of 
a  passport,  or  the  expiration  of  its  stated  term,  to  address  himself  to  eithei'  of  such 
last>mentioiied  ministers,  and  to  obtain  from  either  of  them  a  new  passport ;  and  there 
was  not  nor  is  there  any  law  in  Florence,  which  prohibited  the  Pope's  nuncio  [517] 
residing  in  Florence,  from  granting  a  passpoit  to  a  British  subject  leaving  Florence, 
if  he  thought  proper  so  t»  do. 

In  the  police  regulations  in  force  at  Paris,  in  the  month  of  May,  1831,  a  direction 
is  contained  in  the  following  words  in  the  French  language — "Tout  etranger  arrivant 
a  Paris  avec  un  passeport  delivre  par  une  autorite  de  la  nation  a  laquelle  il  appartient, 
doit  etre  renvoye  devant  son  ambassadeur,  pour  faiie  legaliser  la  signature  de  cette 
autoiite,  et  ce  n'est  qu'apres  qu'elle  a  ete  ainsi  certifiee,  que  la  Prefecture  accorde  une 
permission  de  sejour,  ou  un  visa  de  depart ;  "  that  is  to  say — "  Every  foreigner  arriving 
at  Paris  with  a  passport  granted  by  an  authority  of  the  nation  to  which  he  belongs, 
ought  to  be  sent  to  his  Ambassador,  in  order  that  the  signature  of  that  authority  may 
be  legalised,  and  it  is  only  after  it  has  been  so  certified,  that  the  Prefecture  grants  to 
the  holder  a  permission  to  reside,  or  visa  of  departure."  The  "country  to  which  the 
foreigner  belongs  "  is  understood  by  the  police  authorities  at  Paris  to  be  the  country 
of  which  he  is  stated  in  his  passport  to  be  a  native  ;  and  upon  a  foreigner  arriving  in 
Paris,  being  the  holder  of  a  passport  upon  which  had  been  obtained  a  "  visa,'  signed 
either  by  the  Ambassador  of  the  country  of  which  such  holder  is,  or  upon  the  face  of 
the  passport  is  described  to  be  a  native,  the  police  authorities  of  Paris  have  been 
accustomed  to  grant  to  the  holder  of  the  passport  their  permission  to  reside,  or  a  visa 
of  departure.  The  said  Thomas  B.  T.  Boone,  on  the  19th  May,  18.31,  then  being  in 
Paris,  and  about  to  leave  that  place  on  his  said  journey  to  St.  Malo,  Jersey,  and 
England  as  aforesaid,  presented  the  before-mentioned  passport,  granted  to  him  in 
Florence  by  the  Pope's  nuncio  residing  there  as  aforesaid,  to  the  British  Ambassador 
then  residing  at  Paris,  for  his  signature,  and  the  said  Ambassador  then  signed  the 
same  ;  and  the  .said  Thomas  B.  T.  Boone,  on  the  20th  of  the  said  month  of  May,  1831, 
presented  the  said  passport  to  the  proper  officer  of  police  in  Paris  for  [518J  signature, 
and  the  said  officer  then  signed  the  same.  There  was  residing  in  Paris,  during  the 
whole  of  lf<31,  a  nuncio  or  minister  from  the  Pope  of  Rome. 

The  said  Thomas  B.  T.  Boone  never  at  any  time  obtained  from  his  late  Majesty 
King  William  the  Fourth,  or  from  his  late  Majesty  George  the  Fourth,  any  license, 
grant,  or  other  authority  to  use,  assume,  or  bear  the  title  of  Marquis  of  Rasina,  or  any 
other  foreign  title  of  honour. 

At  the  time  of  the  death  of  the  said  Thomas  B.  T.  Boone,  he  was  considered  by 
the  government  authorities  at  Rome  to  be  an  English  subject,  and  in  accordance  with 
the  practice  and  custom  adopted  at  Rome  when  English  subjects  die  there,  all  the 
property  and  eH'ecls  of  the  said  Thomas  B.  T.  Buonc,  which  were  then  in  his  lodgings 
at  Rome,  were  taken  possession  of  by  the  English  Consul  at  Rome,  for  the  executors 
of  the  will  of  the  said  Thom.is  B.  T.  Boone. 

The  said  Thomas  li.  T.  Boone,  whilst  he  was  in  Fngland,  in  August  1 83-2,  as  afore- 
said, disposed  of  his  said  leasehold  house  at  Islington,  and  also  at  the  same  time  sold 
his  freehold  property  in  the  county  of  Kent.  He  at  that  period  further  caused  notice 
to  be  given  of  calling  in  £2000  which  were  owing  to  him,  and  secured  by  a  mortgage 
of  some  freehold  .md  leasehold  houses  in  London  and  in  the  county  of  Essex,  but  did 
not  succeed  in  obtaining  payment  thereof. 

Whilst  the  said  T.  B.  T.  Boone  was  in  England,  in  September  1832,  he  made  his 
last  will  and  testament  in  writing,  as  follows:  — 

"This  is  the  last  will  and  testament  of  me,  Thomas  BooQe  Tattnall  Boone,  now 
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residing  at  65,  Regent  Street,  I-oiidoii.  I  give  my  property  in  the  Papal  States,  called 
Rasina,  and  the  plate,  china,  books,  and  pictuies,  to  my  brother.  I  give  ray  carriages 
and  harness  to  my  mother.  I  give  £100  a-year  to  my  sister,  Mrs.  I)e  la  Houssaye, 
[519J  during  my  mother's  life.  £500  sterling  I  give  to  my  faithful  servant  Angelo 
Boncinelli,  and  my  gold  watch,  chain,  and  seals,  and  £500  to  his  wiie,  Rosina 
Boncinelli,  to  be  settled  on  her  in  Italy.  I  give  the  interest  accruing  from  all  the 
rest  of  ray  property  in  possession,  remainder,  and  reversion,  to  my  mother  during 
her  life  :  afterwards  one-half  of  the  interest  to  my  brother,  and  one-half  of  the  interest 
to  my  sister :  upon  the  death  of  my  sister,  the  capital  to  go  to  her  children,  if  she 
have  any,  and  if  not,  to  my  brother  ;  upon  the  death  of  my  brother,  the  capital  to  go 
to  his  children.  I  appoint  Ralph  Brown  and  Henry  AVordswoith,  .32,  Threadneedle 
Street,  London,  (the  defendants),  my  executors,  giving  them  £100  each.  Dated  the 
4th  day  of  September,  1832.  "T.  B.  Tattnall  Boone  (L.S.). 

"Signed  and  sealed  in  the  presence  of  Charles  Stokes, 
"65  RegenT;  Street,  Piccadilly,  London." 

The  said  Ralph  Brown  and  Henry  Wordsworth  are  strangers  in  blood  to  the 
testator,  and  British-born  subjects,  resident  in  the  city  of  London,  and  attornies  of 
this  Court ;  and  they,  on  the  death  of  the  said  T.  B.  T.  Boone,  took  upon  themselves 
the  burden  of  the  execution  of  the  said  will,  and  duly  proved  the  same  in  the  Preroga- 
tive Court  of  the  Archbishop  of  Canterbury,  on  the  7th  day  of  April,  1834. 

[The  case  then  stated,  that  the  testator,  at  the  time  of  his  death,  was  possessed 
of  the  said  real  estate  at  Rasina,  and  of  the  live  stock  and  effects  therein  ;  and  that 
he  had  then  no  real  estate  in  this  country  :  it  then  set  forth  the  particulars  of  his 
personal  estate ;  that  the  executois  had  assented  to  the  sevei'al  legacies  bequeathed 
by  the  will,  and  letained  the  amount  for  the  legatees ;  it  then  stated  the  value  of  the 
several  specific  legacies  ;  and  that  no  duty  [520]  had  been  paid  in  respect  of  the  said 
bequests,  or  any  of  them  ;  and  that  the  residue  of  the  personal  estate  in  England, 
after  payment  of  debts  and  legacies,  amounted  to  £14,000.] 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the  facts  found  in 
the  special  verdict,  legacy  dutj'  were  payable  in  respect  of  the  bequests  contained  in 
the  will  of  the  said  T.  li.  T.  Boone. 

The  Attorney-General,  for  the  Crown.  The  first  question  which  arises  in  this 
case  is,  whether,  upon  the  facts  stated  in  the  special  case,  the  testator  had  acquired 
a  domicile  in  the  Papal  States.(a)  It  will  not  be  disputed  that  he  was  previously 
domiciled  in  England.  He  resided  here  for  many  years,  was  called  to  the  bar, 
purchased  property  in  England,  and  had  all  the  rights  belonging  to  an  Englishman 
and  a  member  of  the  bar.  Nor  can  the  general  doctrine  be  denied,  that  the  original 
domicile  remains  until  another  has  been  acquired.  Then  how  can  it  be  said  that 
a  foreign  domicile  has  been  acquired  in  this  case  1  It  could  not  be  by  mei-ely  travelling 
abroad,  i>v  by  purchasing  an  estate  in  a  foreign  state.  If  the  testator  had  died  during 
the  interval  when  he  was  in  England  in  1831  and  1832,  at  which  time  he  made  his 
will,  could  it  have  been  said  his  property  would  not  be  subject  to  legacy  duty,  and 
that  he  must  not  then  have  been  con.sidered  as  domiciled  in  his  native  country  1 
[Parke,  B.  He  might  retain  all  the  rights  of  a  British  subject,  if  he  were  ever  so 
much  domi-[521]-ciled  in  a  foreign  country,  because  domicile  and  national  character 
are  quite  different  things.]  Surely  not,  if  it  were  clear  that  he  had  abandoned  his 
country.  It  was,  indeed,  even  douljted  in  C'urUmi  v.  Thornton.  (2  Addams,  14),  whether 
an  Englishman  could  acquire  a  foreign  domicile.  [Parke,  B.  That  is  altogether 
overruled  by  Stanley  v.  Bcrncs  {^  Hagg.  373).]  No  doubt;  and  it  will  not  be  disputed 
that  an  English  subject  may  acquire  a  foreign  domicile,  with  reference  to  a  testa- 
mentary disposition,  so  that  if  he  makes  a  will,  it  will  be  determined  by  the  law  of  the 

(a)  The  Court  suggested,  that  the  question  what  was  the  domicile  of  the  testator, 
was  a  question  of  fact,  which  ought  in  strictness  to  have  been  found  by  the  jury  :  and 
it  was  agreed  between  the  counsel  on  both  sides  (although  the  Attorney-General 
insisted  that  it  was  a  question  of  law)  that  the  Court  should  be  at  liberty,  upon  the 
facts  stated  in  the  case,  to  find  whether  the  testator  had  or  had  not  acquired  a  domi- 
cile in  the  Papal  States,  and  that  such  finding  should  be  inserted  in  the  special  verdict, 
and  should  be  final. 
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domicile,  not  by  the  forum  origiiiis,  aurl  if  he  dies  intestate,  his  personal  property 
will  be  distributed  according  to  the  law  of  the  domicile,  not  according  to  that  of  the 
locus  rei  sit®.  ISut  there  is  no  pretence  for  saying,  that  the  testator  in  the  present 
case  had  permanently  aljandoned  his  country:  he  had,  indeed,  purchased  the  title  and 
estate  of  Kasina,  hut  it  is  not  because  a  person  has  a  lesidence  in  a  foreign  countr)', 
to  which  he  may  go  occasionally,  that  he  is  domiciled  in  that  countrj'.  On  all  occasions 
Mr.  Boone  described  himself  as  a  native  of  England ;  he  applied  to  the  English 
Ambassador  to  have  his  passport  vise,  not  to  the  Nuncio  of  the  Pope  ;  and  finally,  he 
was  considered  an  English  subject  Vjy  the  authorities  of  Rome  ;  his  property  was 
taken  possession  of  by  them  as  the  property  of  any  English  subject  would  be  who 
was  in  itiiiere  at  Rome;  and  they  could  best  judge  whether  he  was  to  be  treated  as 
an  English  subject,  or  as  having  become  a  subject  of  the  Papal  States.  He  resided 
only  occasionally  at  Kasina  ;  for  months  together  he  lived  in  dirt'erent  towns  in  Tuscany 
and  elsewhere,  not  merely  at  an  inn,  but  in  lodgings  :  and  it  might  just  as  reasonably 
be  contended,  that  he  was  domiciled  in  Tuscany. 

One  of  the  leailing  authorities  on  the  subject  of  the  law  of  domicile  is  that  of  Bntce 
V.  Biure  (2  Bos.  &  P.  229,  n.  ;  6  Bro.  P.  C.  566).  In  that  case  it  [522]  was  held  in 
the  House  of  Lords,  that  a  Scotchman  who  entered  into  the  service  of  the  East  India 
Company,  and  served  in  India  as  an  officer  in  their  army,  was  domiciled  in  the  East 
Indies,  the  Company  being  considered  in  the  nature  of  foreign  sovereigns.  But  the 
testator  in  this  case  accepted  no  office  under  the  Pope,  and  did  nothing  to  attach  him 
to  any  foreign  government.  In  Somervilh  v.  Somcnille  (5  \^es.  7)S7),  although  Lord 
Somerville  had  a  house  and  resided  a  great  part  of  the  year  in  England,  it  was  held 
that  he  was  domiciled  in  Scotland,  the  domicile  of  origin  never  having  been  lost.  In 
Curling  v.  Thmnion,  one  question  Avas,  whether  the  party  had  in  fact  aci|uired  a  foreign 
domicile,  and  upon  that  point  the  judgment  of  Sir  John  Xicholl  is  unimpeached.  He 
says— "The  facts  relied  upon  in  the  allegation  by  way  of  defeating  the  claim  of  this 
will  to  probate,  are  these:  that  in  1815  the  deceased  went  to  France,  and  finally 
withdrew  from  England  in  1816,  the  following  year;  that  in  1817  he  applied  for  and 
obtained  a  royal  ordonnance,  authorising  him  to  ti.x  his  domicile  in  that  country,  and 
assuring  to  him,  during  bis  residence  there,  the  enjoyment  of  all  civil  rights  ;  that  he 
continued  resident  fi-om  that  time  till  his  death  there  in  March,  1825,  only  once  in 
that  time  coming  over  to  England,  merely  to  transact  matters  of  business  (one  being 
the  making  of  the  will  in  question) ;  finally,  that  he  removed  nearly  all  his  moveable 
effects  to  France,  and  purchased  an  estate  or  estates  there  in  1817.  which  estate  or 
estates  he  actually  retained  to  the  time  of  his  death."  And  the  learned  Judge  upon 
those  facts — strongei'  than  any  which  e.xist  in  the  present  ca.se — intimated  a  clear 
opinion  that  Colonel  Thornton  wa.s  not  to  be  consideied  domiciled  in  France,  as  not 
having  completely  and  permanently  abandoned  his  forum  originis.  In  Stanleii  v. 
Beinex  where  the  testator  was  held  to  have  accjuired  a  domicile  abroad,  the  facts 
[523]  were  veiy  strong  indeed.  There,  the  deceased  was  a  native  of  Ireland ;  he 
Went  to  Lisbon  prior  to  the  year  1770;  in  1809  he  went  to  Madeira;  and  from  the 
time  he  first  left  Ireland  he  was  resident  in  the  Portuguese  dominions.  In  1770  he 
abjured  the  Protestant  religion  ;  he  married  a  person,  who,  although  of  Irish  extraction 
was  a  native  of  Portugal,  and  a  Catholic  ;  his  children  were  all  brought  up  as  Catholics, 
and  all  the  inmates  of  his  house  were  of  that  faith  :  and  he  had  signed  the  bond  of 
allegiance  to  Portugal.  In  182-3,  he  made  a  declaration  of  adherence  to  the  Portu- 
guese Constitution,  which  was  required  to  be  taken  by  all  Portuguese  subjects  who 
held  offices  or  received  pensions.  It  is  clear,  that  if  it  be  possible  for  a  British  subject 
to  acquire  a  foreign  domicile,  it  was  done  iti  that  case :  the  party  went  when  young 
to  a  foreign  coinitry  ;  he  had  no  property  or  residence,  no  profession  or  status  in  his 
native  country  ;  he  took  the  oath  of  allegiance  to  a  foieign  Government ;  he  was  there 
naturalized,  married,  and  had  property,  and  for  a  long  period  of  \  ears  was  entirely 
the  sulqect  of  that  adopted  country.  In  no  single  particular  is  a  par.illel  to  be  drawn 
between  that  case  and  the  present.  Here  the  testator  did  nothing  in  a  foreign  country 
but  what  a  mere  traveller  might  do ;  he  never  took  upoti  himself  allegiance  to  any 
foreiiin  power;  he  always  treated  and  described  himself  as  an  Englishman. 

[The  Attorney-General  then  proceeded  to  argue,  that  even  assuming  the  testator  to 
have  acquirtd  a  domicile  in  the  Papal  States,  his  personal  property  in  England  would 
be  liable  to  legacy  duty :  but  as  the  judgment  of  the  Court  had  no  reference  to  this 
point,  the    arguments  upon   it  are   omitted.     He  cited   Atlonuy-'lenerul   v.  Cockeiell 
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(1  Price,  165),  Allorney-General  v.  Beatson  (7  Price,  560),  Logan  v.  [524]  Fairlie 
(12  Sim.  &  Stu.  284;  1  Myl.  &  Cr.  59),  In  re  Etoing  (1  C.  &  J.  151),  Attorney-General 
V.  Jackson  (2  C.  &  J.  101  ;  S.  C.  on  error  in  Dom.  Proc,  8  Bligh,  15;  2  Clark  &  F. 
48),  In  re  Bruce  (2  C.  &  J.  436),  Jackson  v.  Forbes  (ib.  385),  Arnold  v.  Arnold  (2  Myl. 
&  Cr.  256).] 

R.  V.  Eichards,  for  the  defendants.  The  case  plainly  divides  itself  into  two  parts: 
the  first  a  question  of  fact,  whether  the  testator  was  or  was  not  domiciled  in  the 
Papal  States  ;  and  the  second,  if  that  fact  be  found  in  favour  of  the  defendants, 
whether  he,  being  so  domiciled,  is  a  party  coming  within  the  description  intended  by 
the  word  "person,"  in  the  clause  of  the  55th  Geo.  3,  c.  184,  Sched.  Part  2  imposing 
the  legacy  duty. 

The  first  point  that  presents  itself  for  consideration  is,  what  is  the  meaning  of  the 
word  "domicile";  a  term  introduced  in  modei-n  times  only  into  the  laws  of  this 
country.  The  synonyme  given  to  it  in  the  dictionaries  is  'house,"  or  "home." 
Wherever  a  man's  home  is,  that  is  his  domicile  :  to  what  country  he  owes  allegiance, 
is  altogether  a  different  matter.  Nor  can  the  intention  of  returning  to  his  native 
country  prevent  the  acquiring  of  a  domicile  abroad.  Every  person  who  goes  to  India 
in  the  service  of  the  Company,  every  merchant  who  goes  abroad  to  conduct  his 
business,  goes  with  the  expectation  and  intention  of  returning  at  some  period.  He 
is  not  less  a  native  of  England  because  he  resides  and  is  domiciled  abroad  ;  and  the 
manner  in  which  he  describes  himself  in  passports  or  otherwise,  cannot  affect  the 
question  of  domicile.  In  Bruce  v.  Bruce,  Lord  Thurlow  thus  explains  the  doctrine 
of  domicile : — "  A  person's  origin,  in  a  question  of  where  is  his  domicile,  is  to  be 
reckoned  but  as  one  cir-[525]-cumstance  in  evidence,  which  may  aid  other  circum- 
stances :  but  it  is  an  enormous  proposition,  that  a  person  is  to  be  held  domiciled  where 
he  drew  his  first  breath,  without  adding  something  more  unequivocal.  A  person's 
being  at  a  place  is  prima  facie  evidence  that  he  is  domiciled  at  that  place,  and  it  lies 
on  those  who  say  otherwise,  to  rebut  that  evidence.  It  may  be  rebutted,  no  doubt : 
a  person  travelling — on  a  visit — he  may  be  there  some  time  on  account  of  his  health, 
or  l)usiness ;  a  soldier  may  be  ordered  to  Flanders,  and  be  detained  at  one  place  there 
for  many  months  : — the  case  of  ambassadors,  &c.  But  what  will  make  a  person's 
domicile  or  home,  in  contradiction  to  these  cases,  must  occur  to  every  one.  A  British 
man  settles  as  a  merchant  abroad  ;  he  enjoys  the  privileges  of  the  place ;  he  may 
mean  to  return  when  he  has  made  his  fortune  ;  but  if  he  dies  in  the  interval,  will  it 
be  maintained  that  he  had  his  domicile  at  home?"  Applying  the  rule  there  laid 
down,  which  was  adopted  in  Somerville  v.  SomerviUe,  the  only  question  is,  what  is  the 
home,  or  permanent  residence,  of  the  party  at  a  paiticular  period  1  Now,  upon  the 
facts  found  in  this  case,  does  it  not  appear  that  the  deceased  was  domiciled  at  Kasina  1 
or,  at  all  events,  that  he  had  ceased  to  be  domiciled  in  England  ?  Here  the  original 
domicile  was  in  the  Bahama  Islands  ;  the  domicile  in  England  was  an  acquired  one,  and 
the  facts  shew  that  he  subsequently  abandoned  that  also,  and  assumed  a  new  domicile 
abroad.  In  1828  his  intention  was  clearly  formed  to  I'eside  permanently  at  Kasina, 
and  make  that  his  domicile;  and  in  1832  that  intention  was  completed.  The  circum- 
stances of  his  hiring  household  servants  of  all  kinds,  and  of  his  carrying  on  improve- 
ments there  for  several  years,  evinced  an  intention  to  make  it  his  home  :  the  sending 
of  his  plate  and  books  shewed  it  still  more  clearly.  In  the  same  year,  1832,  he 
disposed  of  his  real  property  in  Kent,  and  sold  his  house  at  Islington  ;  thereby 
completely  breaking  up  his  domicile  here.  Where  had  he  [526]  after  that  time  any 
home  in  England?  [Lord  Abinger,  C.  B.  You  make  out  a  very  probable  case  that 
he  intended  to  make  Kasina  his  permanent  residence  and  domicile;  but  that  is  a  very 
diffei'eiit  question  from  whether  he  had  actually  done  so.  We  cannot  tell,  from  the 
case,  whether  he  ever  resided  a  week  together  at  Kasina.]  The  argument  is,  that  he 
had  selected  it  as  his  permanent  home,  having  abandoned  and  broken  up  his  English 
domicile ;  although  the  improvements  going  on  there  prevented  his  constant  and 
regular  residence.  [Parke,  B.  Suppose  we  are  of  opinion  that  the  testator  has 
acquired  no  domicile  abroad  since  he  had  a  domicile  in  England,  then  you  do  not 
dispute  that  the  old  domicile  remains,  and  that  his  property  is  liable  to  pay  the 
legacy  duty?]  No;  but  it  is  contended,  that  assuming  him  not  to  be  domiciled  at 
Kasina,  still  he  had  abandoned  his  domicile  in  England,  and  assumed  one  in  the  Papal 
States.  [He  was  then  proceeding  to  the  second  point,  when  the  Court  intimated  that 
it  was  unnecessary  to  hear  him  on  that  point,  as  they  were  against  him  on  the  former.] 
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Lord  A  dinger,  C.  B.  We  are  all  agreed  that  there  is  not  sufficient  evidence  to 
establish  any  domicile  after  Mr.  Boone  quitted  England.  We  have  considered  it  very 
much,  and  with  some  anxiety.  My  impression  at  first  was,  that  there  might  he ;  but 
I  now  think,  that  if  I  were  on  a  jury,  I  could  not  find  that  fact,  unless  I  were 
prepared  to  finil  that  an  intention  is  the  same  thing  as  an  act.  I  cannot  find  that  the 
testator  is  remaining  in  any  one  place ;  and  with  respect  to  Kasina,  the  evidence  does 
not  enable  us  to  say  that  he  was  there  for  a  week  at  a  time,  or  that  his  house  was 
furni.shed ;  and  when  he  was  there,  he  did  not  live  in  the  hou.se,  but  in  towns  adjacent, 
and  in  ready-furnished  lodgings.  It  does  not  appear,  on  the  facts  of  this  case,  that 
at  any  one  time  he  was  there  for  more  than  a  short  period.  He  had  an  intention, 
probably,  of  making  that  [527]  his  permanent  residence,  after  he  had  completed 
certain  improvements ;  but  in  the  meantime  he  was  wandering  about  in  the  towns  of 
Italy.  There  is  no  more  reason  for  saying  he  was  resident  in  the  Papal  States,  than 
that  be  was  resident  at  Florence :  he  appears  to  have  been  some  time  in  each  place, 
but  in  ready-furnished  lodgings,  and  in  all  of  them  it  was  as  a  man  passing  from  place 
to  place.  A  man  niav  travel  about  the  continent  for  four  or  five  years,  amusing 
himself  at  the  bathing  places,  or  visiting  galleries  of  works  of  art ;  yet  however  long 
he  may  remain,  it  does  not  constitute  a  domicile  in  any  of  those  places,  more  especially 
if  he  has  had  a  domicile,  which  he  never  loses  until  he  has  acquired  another.  I  think 
that  in  this  case  there  is  not  sufficient  to  enable  us  to  determine  that  in  fact  Mr. 
Boone  was  domiciled  either-  at  Kasina,  or  at  any  other  place  abroad  ;  in  that  case  it 
is  admitted  that  he  retained  his  English  domicile :  and  if  he  did,  it  is  equally  admitted 
that  the  legacy  duties  are  payable.  I  express  no  opinion  upon  the  question  whether 
they  would  be  payable,  if  the  Court  thought  that  his  domicile  was  abroad,  although 
I  entertain  an  opinion  on  that  subject:  but  we  are  all  agreed,  as  the  counsel  have 
proposed  to  put  us  in  the  place  of  a  jury,  and  we  are  to  find  as  a  fact  what  ought  to 
have  been  found  by  the  special  verdict,  that  although  it  is  probable,  that  if  the 
testator  had  lived,  he  would  have  lived  at  R;isina,  and  made  it  bis  domicile,  there  is 
no  evidence  of  anything  more  than  intention,  and  that  we  cannot  find  that  he  was 
domiciled  either  at  Kasina,  or  in  any  other  part  of  the  continent.  His  English 
domicile  therefore  remains. 

Fakke,  B.  I  am  entirely  of  the  same  opinion.  It  seems  to  me,  that,  giving  full 
effect  to  all  the  evidence,  the  only  conclusion  that  we  can  arrive  at,  is  that  of  an 
intention  on  the  part  of  the  testator  to  ti.x  his  domicile  somewhere  [528]  abroad, 
probably  at  Kasina.  Very  likely,  if  his  house  at  liasina  had  been  fitted  up,  and  he 
had  gone  there  to  reside  for  some  weeks  or  months,  we  might  have  come  to  the  con- 
clusion that  he  had  fixed  his  domicile  there.  But,  upon  the  facts  disclosed  in  the  special 
verdict,  I  think  the  Court  cannot  come  to  any  other  couelusion  than  that  it  was 
uncertiiin  :  there  is  uo  certainty,  I  think,  of  anything  except  of  his  intention  to  change 
his  domicile.  It  is  admitted,  that  his  former  domicile  continued  until  not  only  an 
intended,  but  until  an  actual,  acquiring  of  a  new  one.  If  it  had  appeared  that  the 
testator's  domicile  had  been  in  the  Papal  States,  I  am  by  no  means  prepared  to  say 
that  I  have  made  up  my  mind  what  legacy  duty  would  have  been  payable  ;  that 
subject  requires  a  good  deal  of  consideration.  There  is  no  small  difficulty  in  reconciling 
the  principles  of  all  the  cases  which  ha\e  preceded  this. 

Aldekson,  B.  Independently  of  the  facts  of  the  case  shewing  a  domicile  in 
England,  there  is  nothing  to  shew  a  domicile  out  of  England  :  all  the  facts  sUited  at 
the  beginning  of  the  special  verdict  are  consistent  with  the  testator's  being  an  English- 
born  subject.  I  wish,  however,  to  guard  myself  particularly  against  the  conclusion, 
that  if  the  domicile  had  been  in  the  Papal  States,  the  Crown  would  not  have  been 
entitled  to  the  duties.     As  at  present  advised,  I  think  it  would. 

Judgment  for  the  Crown. 

[529]  HiNDi.E  V.  Poi,[-iTT.(a)  Exch.  of  Pleas.  1840.— Where,  at  the  .sale  of  the 
stock  of  the  defendant,  the  tenant  of  a  farm,  W.,  the  tenant  of  an  adjoining  farm, 
bought  two  cows,  and,  l>y  the  defendant's  permission,  left  them  on  the  defendant's 
farm  for  some  weeks,  bringing  provender  from  his  own  farm  to  feed  them  : — 
Held,  that  the  manure  m;ule  by  these  cows  was  manure  made  on  the  farm,  and 

(a)  This  ca.se  was  decided  in  Hilary  Term. 
Ex.  Div.  VII.-- 17* 
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that  the  removal  of  it  by  W.  was  a  breach  of  the  condition  of  a  bond,  whereby 
the  defeudiuit  had  stipulated  with  his  landlord  that  he  would  "put  and  spread 
all  the  manure  and  compost  then  collected  in  the  midden-stead,  or  on  any  other 
pait  of  the  farm,  on  the  meadow  land,  and  would  not  sell,  cart,  or  convey  away 
any  dung,  compost,  or  manure  from  the  said  farm." 

[S.  C.  9  L.  J.  Ex.  288.] 

Debt  on  bond,  dated  20th  of  March,  1828,  in  the  penal  sum  of  £200.  The 
declaration  set  foith  the  condition,  whereby — after  reciting  that  the  defendant  had 
been  tenant  to  the  plaintiff',  and  also  that  he  ought  to  have  given  up  the  po.ssession  of 
the  lands  and  grounds  belonging  to  a  ceitain  farm,  called  Stanley  House,  on  the  2nd 
day  of  February  then  last,  and  of  the  buildings  belonging  to  the  .said  farm  on  the  12th 
day  of  May  then  next,  according  to  the  terms  of  his  notice  ;  and  also  reciting,  that 
the  plaintiff  had  consented  and  agreed  to  waive  the  said  notice,  and  to  allow  the 
defendant  to  continue  his  occupancy  of  the  said  farm,  with  the  closes  of  land  and  out- 
buildings and  appurtenances  thereto  belonging,  and  then  occupied  therewith  by  the 
defendant,  for  and  during  the  term  of  one  year  then  next  ensuing,  to  be  computed  as 
to  the  land  from  the  2nd  day  of  Februaiy  then  last,  and  as  to  the  buildings  from  the 
12th  day  of  May  then  next,  on  condition  that  the  defendant  should  sign  a  warrant  of 
attorney  in  ejectment,  to  quit  the  said  farm  and  premises  at  the  expiration  of  the 
said  j'ear  to  be  computed  as  aforesaid,  which  he  the  defendant  had  accordingly  done, 
and  also  on  condition  that  the  defendant  should  execute  the  said  writing  obligatory  : 
— it  was  conditioned,  that  if  the  defendant,  his  heirs,  executors,  or  administrators, 
did  and  should  put  and  spread  all  the  manure  and  compost  then  collected  in  the 
midden-stead,  or  on  any  other  part  of  the  .said  farm,  on  the  meadow  land  to  the  said 
farm  belonging,  immediately  after  the  execution  of  the  said  writing  obligatory,  and 
did  not  nor  should  sell,  cart,  or  convey  away  any  dung,  compost,  or  manure  from  the 
said  farm,  nor  plough  or  sow  with  corn  any  part  of  the  said  farm,  except  [5301  the 
close  called  the  .Stone  Bridge  Meadow,  nor  break  up  or  set  with  potatoes  any  part  of 
the  said  farm,  except  the  Blackholes  in  the  close  called  the  Kails  Meadow,  nor  mow 
any  of  the  pasture  land  belonging  to  the  said  farm,  nor  take  any  cattle  to  agist,  nor 
sell,  nor  permit  to  be  sold,  any  of  the  hay  produced  on  the  said  farm,  before  the  25th 
day  of  December  then  next,  but  did  and  should  in  all  respects  cultivate  and  manage 
the  .said  farm  in  a  husband-like  manner,  and  leave  all  the  buildings  thereto  belonging 
(main  walls  and  principal  timbers  excepted)  in  good  repaii-  and  condition,  to  be 
approved  by  one  J.  F.  of  &c.  ;  and  also  did  and  should  pay  unto  the  plaintiffs  the 
yearly  rent  or  sum  of  £13.5  for  the  said  year,  to  be  computed  as  aforesaid,  the  whole 
of  the  said  sura  of  £135  to  become  due  on  the  Isb  day  of  May  then  next;  and  also 
did  and  should,  immediately  on  the  execution  thereof,  pay  down  all  rent  and  arrears 
of  rent  then  due  to  the  said  plaintiff,  the  amount  of  such  arrears  to  be  settled  by  the 
said  J.  F. ;  and  also  did  and  should  quit  and  give  up  the  possession  of  the  said  farm 
to  the  plaintiff'  in  manner  following,  (that  is  to  say),  the  land  (except  the  close  called 
the  Bai'nfield)  on  the  2nd  day  of  February  then  next,  and  the  buildings  and  the  said 
close  called  the  Barntield  on  the  12th  day  of  May  in  that  present  year;  and  also  did 
and  should  permit  and  suflfer  the  plaintiff'  to  plant  timber  or  other  trees,  and  make  any 
road  or  roads  in,  over,  or  upon  any  part  of  the  said  farm,  after  the  10th  day  of  October 
then  next,  without  making  any  compensation  for  any  damage  to  be  occasioned  thereby, 
or  being  deemed  a  trespasser  in  respect  thereof ;  and  also  did  and  should  well  and 
sufficiently  fence  off  the  close  adjoining  the  road  on  the  north  side  of  Woodfold  Park 
Wall,  and  give  up  all  claim  to  the  pasturage  of  the  uninclosed  land  on  the  sides  of  the 
said  road  : — then  and  in  case  of  the  due  performance  (amongst  others)  of  all  and  every 
the  aforesaid  conditions,  that  obligation  should  be  void,  otherwise  should  be  of  [531] 
force  ;  as  by  the  said  writing  obligatory,  .tc.  The  declaration  then  averred,  that  the 
plaintiff  did  allow  the  defendant  to  contiime  the  occupation  and  possession  of  ihe  said 
farm  and  premises,  with  the  appurtenances,  in  the  condition  mentioned,  for  the  said 
spaces  of  time  respectively,  and  on  the  terms  and  conditions,  in  the  said  condition  of 
the  said  writing  obligatory  mentioned.  It  then  assigned  breaches  of  all  the  above 
clauses  of  the  condition  : — first,  that  the  defendant,  during  the  continuance  of  the 
tenancy,  to  wit,  on  the  21st  of  March,  1838,  and  on  divers  other  days  and  times,  did 
sell,  cait,  and  convey  away  from  the  said  faim  and  premises,  a  great  quantity,  to  wit, 
200  cart-loads  of  dung,  compost,  and  manure ;  secondly,  that  the  defendant  broke  up 
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and  set  with  potatoes  divers,  to  wit,  fifty  acres  of  the  Imid  of  the  farm,  being  other 
and  dlHeient  land  than  the  Blackholes  in  the  close  called  the  Kails  Meadow;  thirdly, 
that  he  did  not  cultivate  or  manage  the  farm  in  a  husbandlike  manner,  but  on  the 
contrary  thereof,  before  the  proper  time  and  season  for  so  doing,  according  to  the 
custoniof  the  country,  removed  from  off  the  farm  horses,  cattle,  and  sheep  belonging 
to  him,  whereby  a  less  quantity  of  manure  was  made  on  the  premises  than  otherwise 
would  have  been  ;  fourthly,  that  he  did  not  fence  off  the  close  adjoining  the  road  on 
the  north  side  of  the  Woodfold  Park  \\a\\,  according  to  the  condition  ;  and  lastly, 
that  he  diii  not  give  up  all  claim  to  the  pasturage  of  the  uninclosed  land,  but,  on  the 
contrary,  depastured  his  cattle  on  the  pasturage  of  the  uninclosed  land  on  the  side  of 
the  roiui  in  the  condition  mentioned. 

The  defendant,  by  his  pleas,  denied  all  the  breaches  assigned,  and  issues  were 
joined  thereon. 

At  the  trial  before  Maule,  J.,  at  the  Lancaster  Summer  Assizes,  1839,  the  facts 
relating  to  the  first  breach,  viz.  the  removal  of  manure  off  the  farm,  appeared  to  be  as 
follows.  On  the  4th  of  December,  1838,  the  defendant's  stock  on  the  farm  was  sold 
by  auction.  The  tenant  of  [532]  an  adjoiin'ng  farm,  of  the  name  of  West,  attended, 
and  bought  two  cows.  He  asked  the  defendant's  daughter  to  let  them  staj'  on  the 
farm,  and  he  would  take  hay  for  them  and  keep  them  there.  She  consented,  and  they 
remained  accordingly — one  a  week  and  the  other  five  weeks.  West  bought  hay  daily 
to  feed  them,  and  none  of  the  defendant's  was  used  for  that  purpose.  They  stood  in 
a  shippon  in  the  farm-yard,  and  West  took  away  the  manure  made  by  them,  and 
spread  it  on  his  farm.  The  learned  Judge,  in  summing  up,  stated  it  to  be  his  opinion 
that  this  was  no  breach  of  the  condition,  but  that  it  meant  that  the  manure  which 
was  not  to  be  conveyed  off  the  farm  should  be  the  produce  of  the  farm.  [It  is  not 
necessary  to  refer  to  the  facts  relating  to  the  other  breaches.]  The  jury  having  found 
for  the  defendant, 

Cresswell,  in  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection  :  against  which,  in  Hilary  Term, 

Alexander  and  Tomlinson  shewed  cause.  Looking  at  the  substantial  meaning  of 
this  condition,  it  does  not  apply  to  such  a  case  as  this.  In  the  first  place,  the  plaintiff 
has  taken  upon  himself  to  prove  a  positive  act  done  by  the  defendant  himself,  within 
the  terms  of  the  condition  :  he  is  bound,  therefore,  to  prove  that  the  removal  was  the 
;ict  of  the  defendant,  or  of  his  servant,  or  of  some  party  directly  connected  with  him  : 
if  done  without  his  knowledge,  it  is  not  within  the  prohibition  of  the  bond  ;  and  here 
there  was  no  evidence  whatever  of  such  knowledge  on  his  part.  Even  if  a  removal  of 
the  manure  under  such  circumstances  can  be  within  the  condition,  it  ought  to  have 
been  the  subject  of  a  special  action  against  West.  [Alderson,  B.  The  difficulty  is, 
that  the  learned  Judge  did  not  leave  to  the  jury  the  question,  whether  it  was 
removed  by  the  defendant.  They  have  negatived  only  the  fact,  that  none  was 
removed  which  was  produced  on  the  farm,  not  that  none  was  removed  b}'  the  de- 
[533]-fendant.]  But  secondly,  the  learned  Judge  put  the  true  construction  on  the 
bond.  The  tenant's  duty  is  only  this, — to  take  care  that  whatever  the  farm  has  pro- 
duced the  farm  shall  have  the  benefit  of.  This  manure  was  not  made  on  the  farm, 
nor  were  the  cattle  benefited  by  the  farm.  Could  it  be  said  that  the  removal  of 
manure  made  by  the  droppings  of  a  neighbour's  horse,  who  came  on  a  visit  to  the 
tenant,  would  be  a  breach  of  such  a  condition  ?  In  the  mode  in  which  the  breaches 
are  assigned  in  the  declaration,  no  entire  sentence  of  the  condition  is  set  forth,  but  it 
is  cut  up  into  minute  and  separate  portions :  but  in  order  to  put  a  reasonable  con- 
struction upon  it,  it  is  necess;iry  to  refer  to  the  recital  and  condition  generally,  to  see 
whether  those  particular  clauses  are  not  explained  and  controlled  by  the  context. 
Now  the  condition  is,  that  the  defendant  shall  put  and  spread  all  the  manure  and 
compost  then  collected  in  the  midden-stead,  or  o?i  any  other  part  of  the  farm,  on  the 
meadow  land,  and  shall  not  .'■ell,  ciirt,  or  convey  away  any  dung  itc.  from  the  farm, 
nor  plough  or  sow  any  part  of  the  farm  except  the  Stone  Bridge  Meadow,  nor  break 
up  or  set  with  potatoes  any  part  except  the  Blackholes,  &c  &c.  :  but  shall  in  all 
respects  cultivate  aTid  manage  the  farm  in  a  luisbandlike  manner.  The  last  clause 
explains  all  that  has  gone  before  :  it  means  that  the  tenant  shall  not  do  any  of  the  acts 
there  specified  contrary  to  the  rules  of  good  husbandry.  Now  it  would  be  no  viola- 
tion of  the  rules  of  good  husbandry,  to  take  away  manure  brought  on  the  farm  for  a 
temporary  purpose,  and  not  mixed  with  the  produce  of  the  farm  :  the  tenant  is  only 
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to  leave  that  which  is  produced  from  the  farm  for  the  use  of  the  succeeding  tenant. 
There  is  no  such  phrase  used  as  "  brought  upon  "  the  farm  :  the  words  "  then  collected 
on  "  the  farm,  evidently  refer  to  manure  the  produce  of  the  farm  ;  and  the  subsequent 
words  ought  reasonably  to  receive  the  same  construction. 

[534]  Cresswell,  (W.  H.  Watson  with  him),  contra.  The  argument  on  the  other 
side  as^umes  that  the  words,  "but  shall  in  all  respects  cultivate  and  manage  the  farm 
in  a  husbandlike  manner" — apply  to  and  qualify  all  that  precedes  :  but  that  is  not 
the  case.  The  first  clause  of  the  condition  applies  to  manure  then  collected  in  the 
midden-stead,  or  elsewheie  on  the  farm  :  the  subsequent  words  apply  to  manure  after- 
wards to  be  made.  How  can  this  argument  apply  to  the  prohiljilion  against  taking 
in  cattle  to  agist? — that  is  not  contrary  to  good  husbandry.  The  last  general  clause 
is  only  cumulative  to  the  previous  positive  stipulations,  applying  to  anything  omitted 
in  them,  which  is  a  violation  of  the  rules  of  good  husbandry.  Whenever  manure  is 
dropped  on  the  farm,  which  the  tenant  is  therefore  entitled  to  keep  there,  he  has  it  in 
right  of  the  farm,  and  has  therefore  no  power  to  remove  it.  Would  it  ha^'e  been 
necessary  to  aver,  in  an  action  for  the  breach  of  any  of  these  specific  stipulations, 
that  it  was  contrary  to  good  husliandry  ',     [He  was  then  stopped  by  the  Court.] 

Lord  Abinger,  C.  B.  This  certainly  appears  to  be  a  very  ungracious  action, 
unless  there  is  something  further  in  the  case  than  appears  to  the  Court.  I  am  much 
inclined  to  agree  w-ith  the  general  rule  of  construction  laid  down  by  my  brother 
Maule,  and  difl'er  only  in  its  application  to  the  present  case :  I  think  this  was  manure 
made  on  the  farm  ;  and  that  independently  of  any  technical  question  as  to  the  breach 
of  the  rules  of  good  husbandry  in  removing  it.  The  question  is  not  by  whose  pro- 
vender the  manure  was  produced,  but  whether  it  was  made  on  the  farm.  Now 
suppose  the  farm  were  near  some  place  where  a  large  fair  were  held,  and  it  was 
convenient  to  the  farmer  to  take  in  the  cattle  brought  to  the  fair,  for  several  hours  : 
would  he  have  a  right  to  remove  the  manure  made  by  these  cattle  ? — would  not  all 
their  droppings  be  manure  made  on  the  farm?  Clearly  so.  Therefore,  without 
entering  upon  anj'  [535]  question  as  to  the  propriety  of  the  construction  adopted  by 
the  learned  Judge,  1  think  the  application  of  it  was  wrong,  and  that  this  was  manure 
made  on  the  farm,  and  the  produce  of  the  farm.     The  rule  must  therefore  be  absolute. 

Alderson,  B.  1  am  of  the  same  opinion.  If,  indeed,  we  were  to  construe  the 
bond  according  to  its  very  literal  construction,  the  absurdity  would  follow,  that  if  a 
cart-load  of  manure  were  brought  from  a  distant  farm,  and  stopped  for  an  hour  on 
this,  the  tenant  could  not  remove  it.  But  I  think  it  means  manure  produced  on  or 
belonging  to  the  farm.  This  is  produced  on  the  farm,  by  being  first  upon  the  farm 
in  the  shape  of  manure  by  dropping  from  the  cattle,  though  they  are  fed  by  provisions 
coming  from  another  farm.  It  is  made  on,  produced  on,  belonging  to  the  farm. 
There  was  therefore  a  substantial  breach  of  the  condition,  and  the  plaintiff  was 
entitled  to  the  verdict,  on  the  facts  found,  and  left  to  the  jury.  We  must  adopt 
a  reasonable  construction  of  the  instrument,  and  not  put  upon  it  a  far-fetched  one, 
even  for  the  purpose  of  doing  what  may  appear  to  be  equitable  in  the  particular  case. 
I  think  the  words  cannot  be  restrained  as  Mr.  Tomlinson  contends,  but  that  the 
proper  construction  is  this :  first  there  is  an  affirmative  covenant ;  then  a  number  of 
negative  covenants;  then  a  general  provision  for  the  observance  of  the  rules  of  good 
husl)andry  :  the  last  is  a  restriction  on  the  negative  covenants  alone,  and  means,  that 
in  all  other  respects  nof  provided  for  before,  the  tenant  shall  conduct  himself  in  a 
husbandlike  manner. 

GuRNEY,  B.,  concurred. 

Rule  absolute. 

[536]  ^^'ELCOME  v.  Upton.  Exch.  of  Pleas.  1840 — To  an  action  for  trespass  for 
taking  the  plaintiff's  cattle  in  an  open  held  called  P.  &  G.  Field,  and  impounding 
them,  the  defendant  pleaded  first,  that  T.  B.,  and  his  ancestors,  had  been  imme- 
raorially  used  and  accustomed  to  have,  for  themselves  and  their  heirs  and  assigns, 
the  sole  and  several  pasturage  in  217  acres  of  P.  &  G.  field,  in  gross,  for  all  his 
and  their  cattle,  from  the  4th  Sept.  to  the  5th  April:  that  T.  B.  in  175.5,  by 
indenture,  granted  the  said  pasturage  to  S.  B.,  his  heirs  and  assigns  for  ever : 
that  J.  B.  (who  claimed  by  descent  from  S.  B.)  in  1836  demised  the  said  pastui'age 
to  the  defendant,  who  seized  the  plaintifl's  cattle  because  they  were  depasturing 
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on  the  said  2 1  7  ac-ie.s.  The  second  plea  alleged  a  right  of  sole  pasturage,  in  gross, 
for  thirty  3'ears  before  the  commencement  of  the  suit,  (nnder  the  stat.  2  & 
3  Will.  4,  c.  71,  s.  2),  in  J.  B.  and  his  ancestors,  and  a  demise  from  him  to  the 
defendant ;  concluding  as  in  the  first  plea.  The  replication  traversed  the  right 
of  T.  B.,  as  alleged  in  the  first  plea,  and  the  enjoyment  of  J.  B  as  of  right  without 
interruption,  for  thirtj^  years,  as  alleged  in  the  second. — It  appeared  in  evidence, 
that  within  the  last  twenty  years  encroachments  had  been  made  by  buildings 
and  inclosures  on  the  217  acres,  and  that  above  thiity  acres  had  thus  been 
appropriated,  but  no  encroachments  had  been  made  on  that  part  of  the  217  acres 
on  which  the  alleged  trespass  was  committed  : — Held,  that  these  interruptions, 
being  so  recent,  did  not  disprove  the  right  of  T.  B.  to  the  pasturage  in  1755,  as 
alleged  in  the  first  plea  :  and  that,  not  having  been  made  on  that  part  of  the  land 
where  the  plaintift's  cattle  were  depasturing,  they  were  not  conclusive  evidence 
of  an  interruption  of  the  enjoyment  of  that  part  by  J.  B.,  as  alleged  in  the  second 
plea. — Held  also,  1st,  that  recitals  in  a  deed-poll  of  the  date  of  1800,  made  by 
an  ancestor  of  the  present  owner  of  the  pasturage,  and  relating  to  the  pasturage, 
were  admissible  in  evidence  to  prove  the  marriages,  deaths,  (fee,  of  the  ancestors 
of  the  owner :  2ndly,  that  leases  and  agreements  made  by  the  ancestors  of  the 
present  owner,  demising  the  pasturage  in  question,  were  evidence  to  prove  the 
seisin  and  user  of  T.  B.,  the  grantor,  as  shewing  the  enjoyment  by  parties  who 
claimed  under  him. — Held,  also,  that  the  right  of  pasturage  alleged  in  the  pleas 
was  capable  of  being  granted  away,  and  did  not  necessarily  descend  to  the  heir 
of  the  grantor. — Qua;re,  whether  such  a  right  of  pasturage,  in  gross,  be  within 
the  5th  section  of  the  Prescriptive  Act,  2  &  3  Will.  4,  e.  71. 

[S.  C.  9  L.  J.  Ex.  154.] 

Tresp;iss  for  taking  and  seizing  the  plaintiff's  cattle,  horses,  and  cows,  then 
depasturing  in  a  certain  open  field,  called  "  Port  and  Guilton  Field,"  and  impounding 
the  same,  &c. 

The  defendant  pleaded,  first,  that  before  and  at  the  time  of  making  the  indenture 
thereinafter  mentioned,  Thomas  Brereton,  and  all  his  ancestors  whose  heir  he  then 
was,  from  time  whereof  the  memory  of  man  was  not  to  the  contrary,  had,  and  every 
of  thera  had  been  used  and  accustomed  to  have,  and  of  right  ought  to  have  had,  and 
the  said  Thoma.s  Brereton,  at  the  time  of  making  the  said  indenture,  of  right  ought  to 
have  had,  for  himself  and  themselves,  his  and  their  heirs  and  assigns,  the  sole  and 
several  herbage  and  pasturage  of  and  in  divers,  to  wit,  217  acres,  two  roods,  three 
perches,  of  and  in  the  said  open  field,  called  Port  and  Guilton  Field,  in  gross,  for  all 
manner  of  his  and  their  cattle  to  feed  and  depasture  thereon,  from  the  4th  day  of 
September  in  each  and  every  year,  until  [537]  the  5th  day  of  April  next  following : 
that  the  said  Thomas  Brereton,  on  the  19th  of  April,  1755,  by  indenture  made 
between  him  and  Samuel  Billingsley,  granted  to  the  said  Samuel  Billingsley  the  said 
sole  and  several  herbage  and  pa.sturage  of  and  in  the  said  217a.  2r.  3p.  in  Port  and 
Guilton  Field,  to  have  and  to  hold  the  said  sole  and  several  herbage  unto  the  said 
Samuel  Billingsley,  his  heirs  and  assigns  for  ever.  The  plea  then  stated  the  vesting 
of  the  right  to  the  .said  herbage  and  pasturage,  on  the  1st  of  January,  1826,  in  J.  R.  F. 
Billingsley,  and  that  he  demised  the  same,  on  the  1st  of  March,  1836,  to  the  defendant ; 
and  justified  the  seizing  and  impounding  the  plaintiff's  cattle,  on  the  ground  of  their 
being  upon  and  depasturing  the  land  in  question. 

The  defendant  jileaded,  secondly,  that  for  thirty  years  before  the  commencement 
of  this  suit,  .1.  E.  F.  Billingsley  and  his  ancestors  had  enjoyed  as  of  light,  without 
interruption,  for  himself  anrl  themselves,  his  and  their  heirs  and  assigns,  the  sole  and 
several  heiliagc  of  the  said  field,  in  gioss,  for  all  manner  of  his  and  their  cattle  to 
depasture  on,  from  the  4th  of  September  in  each  year  to  the  5th  of  .\pril  following. 
The  plea  then  stated  a  demise  by  .1.  K.  F.  Billingsley  of  the  herbage  in  question  to 
the  defendant,  and  a  justification  of  the  alleged  trespass,  in  the  same  terms  as  in  the 
formei'  plea. 

Keplication  to  the  first  plea,  that  the  cattle  of  the  plaintiff  were  seized  by  the 
defendant  in  a  certiiin  part  of  the  said  open  field  in  the  declaration  mentioned, 
(setting  out  the  abuttals),  and  that  the  defendant,  of  his  own  wrong,  seized  and 
impounded  the  .said  cattle  there  being ;  without  this,  that  before  and  at  the  time  of 
making  the  indenture  in  the  first  plea  mentioned,  the  said  Thomas  Brereton  and  all 
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his  ancestors  whose  heir  he  then  was,  from  the  time  whereof  the  memory  of  man,  &c., 
bad  l)een  used  and  accustomed  to  have,  and  of  right  ought  to  have  had,  for  himself 
and  themselves,  his  and  their  heirs  and  assigns,  the  sole  and  several  herbage  and  [538] 
pasturage  of  and  in  the  said  part  of  the  said  open  field,  and  of  the  said  217a.  2r.  3p. 
in  gross,  for  all  manner  of  his  and  their  cattle  to  feed  and  depasture  thereon,  from 
the  4th  day  of  September  in  each  and  every  year,  until  the  5th  day  of  April  next 
following,  in  manner  and  form,  &c.  Replication  to  the  second  plea,  that  for  and 
during  the  full  period  of  thirty  years  next  before  the  commencement  of  this  suit,  the 
said  J.  K.  F.  Billingsley  and  his  ancestors  had  not  enjoyed  as  of  right,  without 
interruption,  for  himself  and  themselves,  and  his  and  their  heirs  and  assigns,  the  sole  and 
several  herbage  and  pasturage  of  and  in  the  said  217a.  2r.  3p.  of  and  in  the  said  open 
field,  in  gross,  for  all  manner  of  his  and  their  cattle  to  feed  and  depasture  thereon, 
from  &c.,  in  manner  and  form,  &c. 

On  these  replications  issues  wei-e  joined. 

At  the  ti'ial  before  Littledale,  J.,  at  the  last  Sussex  Assizes,  the  defendant  gave  in 
evidence,  in  support  of  his  pleas,  the  same  conveyance  of  the  right  of  pasturage,  in 
1755,  from  Thomas  Brereton  to  Samuel  Billingsley,  which  was  produced  on  the  former 
trial  (see  5  M.  &  W.  398).  He  then  tendered  in  evidence  a  deed-poll  dated  23rd 
October,  1800,  made  by  a  descendant  of  Samuel  Billingsley,  and  relating  to  the  right 
of  pasturage  in  question,  in  order  to  prove,  by  its  recitals,  the  marriages,  deaths,  and 
survivorships  of  the  descendants  of  Samuel  Billingsley  :  and  also  a  lease  dated  in  1800, 
and  an  agreement  in  1817,  by  which  certain  members  of  the  family  of  Billingsley  had 
let  the  pasturage  to  one  James  Upton.  It  was  objected  for  the  plaintiff,  first,  that 
the  recitals  in  the  deed-poll  were  no  evidence  against  the  plaintiff,  who  was  not  party 
or  privy  to  the  deed  ;  and,  secondly,  that  the  lease  and  agreement  were  not  admissible, 
inasmuch  as  they  did  not  prove  any  seisin  of  or  user  by  Thomas  Brereton.  [539]  The 
learned  Judge  thought  all  these  documents  admissible,  and  they  were  accordingly 
received. 

It  appeared  in  the  course  of  the  evidence  that  from  the  year  1818  down  to  the 
present  time,  various  encroachments,  by  buildings  and  enclosures,  hud  been  made 
upon  the  217  acres  of  land  mentioned  in  the  pleadings,  and  that  above  thirty  acres 
of  it  had  thus  been  appropriated  by  different  parties  ;  but  no  such  encroachment  had 
been  made  on  that  portion  of  the  open  field  on  which  the  alleged  trespass  was  com- 
mitted. It  was  contended  for  the  plaintiff,  that  these  acts  of  interruption  negatived 
the  right  of  Brereton  to  the  pasturage  of  the  217  acres,  as  claimed  by  the  plea,  and 
shewed  that  he  and  those  who  claimed  under  him  had  not  enjoyed  an  uninterrupted 
user  of  it.  The  learned  Judge,  in  summing  up,  stated  his  opinion  that  the  interrup- 
tions proved  were  not  such  as  to  defeat  the  right  alleged  in  the  second  plea  ;  and  that 
as  they  had  taken  place  only  within  the  last  twenty  years,  they  could  not  effect 
the  right  of  Brereton,  as  alleged  in  the  first  plea.  The  jury  having  found  for  the 
defendant, 

Piatt  now  moved  for  a  new  trial,  on  the  ground  that  the  deed-poll,  lease,  and 
agreement  were  improperly  received  in  evidence,  and  also  on  the  ground  of  mis- 
direction as  to  the  effect  of  the  encroachments.  He  moved  also  for  judgment  non 
obstante  veredicto,  on  the  ground  that  the  right  of  pasturage  claimed  in  the  pleas 
was  descendible  to  heirs,  and  was  incapable  by  law  of  being  conveyed  out  of  the  line 
of  descent. 

First,  the  recitals  in  the  deed-poll  were  no  evidence,  as  against  the  plaintiff,  who 
is  a  stranger  to  it,  for  the  purpose  for  which  it  was  put  in,  viz.  to  prove  the  state  of  the 
Billingsley  family  at  the  time  of  its  execution  :  Com.  Dig.,  Evidence  (B.  5),  Firrd  v.  Giey 
(1  Salk.  285).  [Lord  Abinger,  C.  B.  The  recitals  are  evidence  of  the  state  of  the 
family,  and  of  the  pedigree,  just  as  a  letter  written  by  the  party  who  [540]  made  the 
deed  would  be.  Alderson,  B.  The  inscriptions  on  tombstones  are  evidence  only  as 
being  statements  made  by  the  family.] 

Secondly,  the  lease  and  agreement  were  no  evidence  to  prove  Brereton's  right  to 
the  pasturage.  [Parke,  B.  They  tended  to  prove  that  he  had  enjoyed  the  right 
immemorially,  by  shewing  that  persons  had  enjoyed  it  from  him,  and  from  others 
claiming  rmder  him.] 

Thirdly,  the  learned  Judge  misdirected  the  jury  as  to  the  effect  of  the  interruptions 
proved.  The  first  plea,  which  alleged  an  exclusive  right  in  Brereton  to  the  sole  and 
several  herbage,  was  negatived  by  proof  of  repeated  interruptions  by  encroachments. 
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[P;irke,  B.  The  interruptions  proved  began  in  modern  times,  iuid  therefore  were  no 
evidence  to  disprove  Brereton's  title,  which  was  prior  to  them,  and  with  which  they 
were  not  connected.  Alderson,  B.  If  Biereton  had  the  right  in  question  in  the  year 
1755,  the  jury  were  properly  directed  that  modern  interruptions  would  not  defeat  it.] 
At  all  events,  they  were  evidence  for  the  juiy  that  J.  R.  F.  Billingsley  had  not  enjoyed 
an  uninterrLipted  user.  [Parke,  B.  Being  made  on  that  part  which  is  not  claimed  by 
the  defendant,  they  were  at  all  events  very  slight  evidence  only,  if  any,  of  the  want  of 
right  on  the  part  of  the  defendant.  The  issue  on  the  second  plea  does  not  bind  the 
defendant  to  shew  a  right  to  the  pasturage  of  the  entire  open  field  of  217  acres,  but 
only  of  that  part  of  it  where  the  cattle  were  taken.  Alderson,  B.  If  the  argument 
for  the  plaintirt'  be  well  founded,  as  soon  as  a  party  lost  a  small  corner  of  the  field 
by  encroachment,  he  lost  the  whole.  Would  the  claim  of  a  party  to  a  right  of  way  be 
defeated  by  shewing  that  some  person  had  narrowed  it  by  a  few  inches'?] 

Fourthly,  the  right  claimed  in  the  second  plea,  which  is  a  light  to  take  the  whole 
pasturage  in  gross,  is  not  within  the  stat.  2  &  3  Will.  4,  c.  71,  s.  5,  which  relates  only 
to  [541]  rights  appendant  and  appurtenant.  Its  words  are — ^"It  shall  be  sufficient 
to  allege  the  enjoyment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in  respect 
whereof  the  same  is  claimed,"  &c. 

Lastly,  the  first  plea  is  bad  in  substance,  and  the  plaintiff  is  entitled  to  judgment 
non  obstante  veredicto.  The  right  claimed  in  the  plea  is  not  a  right  of  ownership  in 
the  soil ;  it  is  a  prescriptive  right,  lying  in  grant,  and  was  not  capable  of  assignment 
by  Thomas  Brereton,  but  ought  to  have  descended  to  his  heirs.  In  2  Bla.  Comm.  266, 
it  is  said — "  If  a  man  prescribes  for  a  right  of  way  in  himself  and  his  ancestors,  it  will 
descend  only  in  the  blood  of  that  line  of  ancestors  in  whom  he  so  prescribes  ;  the 
prescription  in  this  case  being  indeed  a  species  of  descent."  Nor  is  the  argument 
inapplicable,  by  reason  of  this  right  being  alleged  in  the  plea  to  be  in  Thomas  Brereton 
and  his  assigns,  for  "  assigns  "  has  here  the  same  meaning  as  "  heirs  "  :  Co.  Litt.  384  b. 
[Lord  Abinger,  C.  B.  This  is  not  a  right  of  common,  but  a  right  of  taking  all  the 
herbage.  »  Paike,  B.  Have  you  any  authority  that  such  an  estate  as  this  cannot  be 
conveyed^]  There  is  no  authority  to  be  found,  except  that  which  is  derived  from 
the  analogy  between  this  right  and  a  right  of  common.  JFeekli/  v.  IVildman  (1  Ld. 
Eaym.  407)  is  an  authority  to  shew  that  a  right  of  common  sans  nombre  is  not 
assignable. 

LoKD  Abinger,  C.  B.  I  am  of  opinion  that  the  plaintiflf  is  not  entitled  to  judg- 
ment non  obstante  veredicto.  I  think  that  the  interest  of  Thomas  Brereton  in  the 
sole  and  several  pasturge  was  capable  of  transfer.  Instances  of  sole  pa.sturage  are 
to  be  found  in  the  South  Downs  in  Sussex,  and  they  are  frequently  transferred  in 
gross  :  it  is  the  same  with  the  cattlegates  in  the  north  of  England,  although  some  have 
thought  the  owners  of  them  are  tenants  [542]  in  common  of  the  soil.  Here  there 
is  proved  to  exist  a  sole  and  separate  right  of  pasturage,  which  may  be  assigned  as  a 
vahiable  interest.  It  must  be  exercised  according  to  the  ordinary  ndes  of  property, 
no  authority  l)cing  shewn  for  its  being  exempted  from  them.  The  plea  of  prescriptiou 
was  proved  :  the  immemorial  right  of  pasturage  was  shewn  to  have  been  in  Thomas 
Brereton,  and  was  assigned  liy  him  to  Billingsley,  through  whom  the  defendant  claimed 
it.  As  to  the  interruptions  to  the  enjoyment,  they  were  of  modern  date,  and  could  not 
aflPect  the  right  of  Brereton. 

Pakke,  U.  It  appears  to  me  that  there  has  been  no  miscarriage  at  the  trial,  with 
respect  to  the  evidence.  The  question  upon  the  first  issue  is,  whether  Thomas  Hrereton 
and  his  ancestors  were  entitled,  in  the  year  1 75-"),  to  the  sole  and  sejiarate  herbage  of 
the  field  in  question.  It  was  evidence  to  prove  that  issue,  that  parties  claiming  under 
him  had  exercised  acts  of  ownership  with  respect  to  it.  It  was  certainly  evidence  of 
a  seisin  in  fee  in  Thomas  Bicrcton,  that  parties  aft(!rwards  coming  in  under  him  enjoyed 
the  right  in  the  same  manner  in  which  he  claimed  to  enjoy  it.  The  next  oliji'Ction 
is,  that  the  deed-poll  ought  not  to  have  been  admitted  in  evidence.  The  only  object  of 
its  production  was  to  pro\e  relationship  ;  it  came  from  the  proper  repository,  and  was 
rightly  received  for  the  purpose  of  connecting  the  parties  named  in  it  with  the  present 
claimant  of  the  right.  As  t«  the  interi-uptions,  the  learned  .ludge  was  coriect  in  saying 
that  if  Thomas  Hrereton  had  a  right  to  the  sole  pasturage  in  I  755,  his  i-ight  could  not  be 
defeated  by  interruptions  whi('h  commenced  long  afterwards.  If  the  only  question  in 
this  case  had  been,  whether  a  right  of  common  in  gross  be  within  the  stat  2  il;  3  Will.  4, 
c,  71.  s.  5.  we  should  probably  have  gr.mted  a  rule  for  the  purpose  of  giving  that 
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question  further  consideration,  although  we  might  be  disposed  to  think  that  [543] 
the  present  case  is  within  the  equity  of  the  statute.  Biit  if  the  first  plea  be  good, 
the  determination  of  that  question  becomes  immaterial.  The  first  plea  claims  a  pre- 
scriptive right  in  I  horaas  Brereton  and  his  ancestors,  and  in  his  and  their  heirs  and 
assigns,  of  sole  and  several  pasturage  in  the  close  in  question.  That  plea  is  good.  It 
is  laid  down  in  Co.  Litt.  122,  that  a  party  may  prescribe  to  take  the  sole  and  several 
herbage  ;  and  although  this  was  doubted  in  North  v.  Cox  (1  Lev.  253),  it  was  after- 
wards established  as  law  by  the  cases  of  HosJcimt  v.  Robins  (Pollexf.  13),  and  Potter 
V.  North  (1  Ventr.  385).  The  word  "assigns,"  in  the  plea,  may  be  rejected  as  insen- 
sible. Then  the  remaining  question  is,  whether  a  party  who  ha  ssueh  a  right  as  this 
may  grant  it  away  from  his  heirs.  I  think  there  can  be  no  doubt  that  he  is  not  bound 
to  use  it  liy  himself  and  his  descendants  onlj"-,  and  that  the  parties  are  equally  entitled 
to  it,  whether  they  claim  under  him  by  deed  or  by  descent. 

Aldkrson,  B.,  and  Gurney,  B.,  concurred. 

Rule  refused. 

Shanley  v.  Coi.well.  Exoh.  of  Pleas.  1840. — A  cognovit  given  by  a  defendant 
who  is  in  custody  in  execution  on  a  judgment,  for  the  debt  and  costs  in  that 
action,  in  consideration  of  his  discharge,  is  valid,  if  a  writ  have  been  sued  out  to 
support  it :  and  it  lies  upon  the  party  impeaching  its  validity  to  shew  that  no 
writ  has  been  sued  out. 

[S.  C.  8  Dowl.  P.  C.  373 ;  9  L.  J.  Ex.  176 ;  4  Jur.  561.] 

Petersdorff  had  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
cognovit  given  by  the  defendant  to  the  plaintiff,  and  the  judgment  thereon,  should 
not  be  set  aside,  on  the  ground  that  it  was  obtained  from  the  defendant  while  he  was 
in  custody  in  execution  for  the  same  debt  and  costs  for  which  the  cognovit  was  given. 
It  did  not  appear  from  the  affidavits  on  either  side,  whether  [544]  the  cogjiovit  was 
founded  on  any  writ  sued  out  or  not.  The  defendant  was  discharged  from  custody 
on  giving  the  cognovit. 

Kelly  shewed  cause.  This  cognovit  is  good.  It  is,  indeed,  given  for  the  same 
debt  and  costs  for  which  the  defendant  had  already  been  taken  in  execution,  but  it 
is  not  given  in  the  same  action,  and  it  is  founded  upon  a  good  consideration,  viz.  the 
discharge  of  the  defendant  out  of  custody.  No  doubt  the  debt  is  extinguished  by 
the  execution  ;  and  if  the  debtor  were  out  of  custody,  a  security  given  for  the  past 
debt  would  be  of  no  force,  as  being  without  consideration  ;  but  the  discharge  from 
custody  is  a  good  consideration  for  a  new  security.  At  all  events,  it  lies  on  the 
defendant,  who  seeks  to  set  aside  a  judgment  good  on  the  face  of  it,  to  impeach  it 
by  his  attidavits  ;  and  here  he  does  not  state  that  no  writ  was  issued  on  which  to 
found  the  cognovit :  the  Court  will  therefore  presume  that  a  writ  was  issued,  the 
contrary  not  being  shewn. 

Petersdorff,  contra.  The  defendant's  affidavit  states,  that  the  cognovit  was  given 
"  for  and  in  respect  of  the  same  debt  for  which  he  was  then  in  execution  " — which 
was  then  satisfied,  .so  far  as  related  to  the  action  in  which  the  judgment  was  obtained  ; 
and  it  is  not  suggested  that  there  has  been  any  proceeding  on  which  the  second  judg- 
ment, which  has  been  signed  for  the  same  debt  and  costs,  could  be  founded.  It  lay 
on  the  plaintift"  to  shew  affirmatively  that  a  writ  had  been  issued  ;  it  was  not  a  fact 
in  the  defendant's  knowledge ;  all  he  could  do  was  to  depose  that  the  cognovit  was 
given  for  the  same  debt  To  require  more,  would  impose  on  him  the  necessity  of 
searching  through  all  the  Courts  for  an  indefinite  period.  All  that  it  was  incumbent 
on  him  to  do,  to  shew  a  prima  facie  case  of  irregularity,  he  has  done. 

[545]  Lord  Abingek,  C  B.  I  think  this  rule  must  be  discharged,  on  the  ground 
suggested  by  Mr.  Kelly,  that  the  defendant  has  failed  to  make  out  that  no  writ  has 
been  issued,  on  which  to  found  the  cognovit.  A  discharge  from  prison  may,  I  think, 
be  a  good  consideration  for  giving  a  new  security  for  the  debt  for  which  the  party 
is  in  execution.  It  is  true,  a  party  who  has  been  taken  in  execution  under  a  ca.  sa., 
and  discharged  out  of  prison,  cannot  make  a  valid  agreement  to  return  into  custody  ; 
but  that  rule  stands  on  technical  reasons.  The  judgment  is  functum  officio  by  the 
execution,  and  cannot  be  made  the  foundation  of  subsequent  proceedings.  But  a  new 
.security  given  to  procure  the  discharge  of  the  debtor  may  be  valid,  and  on  this  ground 
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there  can  be  no  objection  to  a  cognovit  given  for  such  a  purpose.  There  must,  indeed, 
be  a  new  writ  sued  out  to  support  the  cognovit ;  but  the  party  who  seeks  to  set  aside 
such  an  instrument  must  shew  clearly  and  distinctly,  that  there  has  been  no  process 
to  warrant  it.  Here  the  defendant  does  not  shew,  as  he  might  have  done,  that  no 
writ  has  been  issued. 

P.\KKE,  H.  There  is  no  objection  to  this  cognovit,  if  there  is  a  writ  to  support 
it.  But  the  only  defect  that  can  be  urged  against  it  being  the  want  of  a  writ,  the 
party  who  objects  on  that  ground  ought  to  shew  that  there  was  in  fact  no  writ.  If 
a  writ  had  actually  issued,  the  cognovit  would  stand  on  the  same  ground  as  a  warrant 
of  attorney,  being  a  new  security  given  in  a  nominally  diflerent  action,  and  so  valid 
in  point  of  law.  If  a  defendant  who  has  been  once  in  execution,  and  discharged,  is 
again  taken  in  execution  for  the  same  debt,  he  would  be  entitled  to  his  discharge,  on 
the  ground  that  the  debt  was  satisfied  by  the  former  execution  ;  so  also,  if  an  action 
be  brought,  the  discharge  from  the  execution  would  still  be  an  answer.  But  if  he 
gives  a  cognovit,  which  has  reference  to  a  writ  [546]  actually  sued  out,  even  for  the 
same  cause  of  action  for  which  he  is  in  execution,  he  precludes  himself  frcm  the 
objections  he  might  have  taken  in  pleading  to  that  action,  and  the  instrument  is  a 
good  and  valid  security.  Here  the  only  objection  is  the  want  of  a  writ,  and  that  is 
not  distincth'  shewn  by  the  defendant. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged  without  costs. 


Pike  v.  Davis.  Exch.  of  Pleas.  1840. — Where  a  Judge  at  Chambers,  upon  the 
hearing  of  a  summons  on  affidavit,  dismisses  the  summons  upon  the  merits,  the 
party  may  renew  his  application  to  the  Court,  on  additional  affidavits. 

[S.  C.  8  Dowl.  P.  C.  387  ;  9  L.  J.  Ex.  322 ;  4  Jur.  395.] 

This  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  execution  issued 
against  the  defendant  should  not  be  set  aside,  with  costs,  on  the  ground  that  the 
defendant  was  not  indebted  to  the  plaintiff.  A  summons  to  the  same  effect  had  been 
taken  out  at  chambers,  and  heard  on  affidavits  before  Gurnej',  B.,  who  dismissed  it 
on  the  merits,  with  cost«. 

Petersdortf,  on  shewing  cause  against  the  rule,  objected  that,  the  matter  having 
been  fully  heard  and  decided  on  by  the  learned  Judge,  who  it  was  not  suggested  had 
fallen  into  any  error  in  point  of  law,  the  defendant  had  no  right,  having  failed  in  that 
application,  to  amend  his  atiidavits,  and  come  to  the  Court  to  have  the  case  reheard 
on  the  merits.  If  such  a  course  were  allowed,  parties  would  make  a  practice  of  going 
before  a  Judge  at  Chambers,  in  order  to  ascertain  the  nature  of  theii-  adversary's  case, 
and  then  produce  additional  affidavits  to  answer  it. 

Lord  Ahinuek,  (J.  B.  A  party  clearly  h;is  a  right  to  [547]  move  to  sot  aside  a 
Judge's  order  if  made;  and  if  he  refuse  to  make  one,  what  other  remedy  is  there 
except  an  application  to  the  Court?  Noi-  is  there  any  rule  which  says,  that  a  party 
shall  not  have  the  power  of  laying  additional  facts  before  the  Courts  by  affidavit. 

The  case  was  ultimately  referred  to  the  Master. 


GiLLAKD  r.  Bates.  Exch.  of  Pleas.  1840. — Where  an  attorney  sued  for  work  and 
labour,  in  issuing  an  execution  again.st  C,  and  the  defence  was  that  he  was 
employed  by  B.  and  not  by  the  defendant : — Held,  that  the  plaintiff's  agent,  an 
attorney,  might  be  asked  whether  the  plaintiiT  had  not  said,  on  introducing  B. 
to  him,  that  he  the  plaintifT  had  been  employed  by  B.  to  issue  execution  against 
C.  :  and  that  this  was  not  a  privileged  communication. 

[S.  C.  8  Dowl.  P.  C.  774 ;  9  L.  J.  Ex.  171.] 

Debt  for  work  and  labour,  money  paid,  and  on  an  account  stilted.  Plea,  nunquam 
indebitatus.  At  the  trial  before  Rolfe,  B.,  at  the  last  Devon  Assizes,  it  appeared 
that  the  action  was  brought  bj'  the  plaintilf,  an  attorney,  against  the  defendant,  the 
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manager  of  the  West  of  England  District  Bank,  to  recover  the  charges  of  entering 
up  judgment  upon  a  warrant  of  attorney,  which  one  Clarke  had  given  to  one  Bendle, 
and  which  Bendle,  being  a  debtor  to  the  bank,  had  deposited  as  a  security  for  his 
debt  in  the  hands  of  the  defendant.  The  defence  was,  that  the  plaintiff  was  employed 
by  Bendle,  and  not  by  the  defendant :  to  prove  which  the  defendant  called  one  Bend- 
ridge,  an  attorney,  the  plaintiff's  agent,  who  had  been  employed  by  the  plaintiff'  to 
sue  out  process  against  Clarke  in  respect  of  the  warrant  of  attorney  ;  and  he  having 
stated  that  the  plaintiff  called  on  him  one  morning  in  company  with  Bendle,  it  was 
then  proposed  to  ask  him,  whether  the  plaintiff  had  not  said  at  that  interview,  that 
he  had  been  employed  by  Bendle  to  sue  out  execution  against  Clarke.  The  plaintiff's 
counsel  objected  to  this  question,  on  the  ground  that,  the  witness  being  the  plaintiff's 
agent,  such  communication  to  him  was  privileged.  The  learned  Judge  overruled  the 
objection  ;  and  the  witness  answering  the  question  in  the  affirmative,  the  jury  found 
for  the  defendant. 

[548]  Rovve  now  moved  for  a  new  trial,  and  contended  that  the  communication 
in  question  was  privileged,  and  ought  not  to  have  been  received  in  evidence  ;  and 
cited  Par/dim  v.  Hau-hhaw  (2  Stark.  Rep.  239). 

Per  Curiam.  This  is  in  no  respect  a  privileged  communication.  It  is  something 
said  by  the  plaintiff  to  his  agent,  on  introducing  an  individual  who  was  to  be  the 
plaintiff'  in  another  action.  The  privilege  does  not  attach  to  every  thing  which  the 
client  says  to  his  attorney  :  the  test  is,  whether  the  communication  is  necessary  for 
the  purpose  of  carrying  on  the  proceeding  in  which  the  attorney  is  employed  ;  if  it 
is  necessary,  it  becomes  privileged. 

Rule  refused. 


[549]  Brashier  v.  JACKSON.(a)  Exch.  of  Pleas.  1840. — An  amendment  of  the 
nisi  prius  record,  under  the  3  &  4  Will.  4,  c.  42,  s.  23,  must  be  made  during  the 
trial  and  before  verdict,  and  the  Judge  cannot  give  the  party  power  to  amend 
on  a  future  day. — Where  the  original  declaration  stated  that  the  plaintiff  became 
and  was  tenant  to  the  defendant  of  a  messuage,  on  terms  contained  in  articles 
of  agreement  between  them,  whereby  the  defendant  agreed  to  grant  the  plaintiff 
a  future  lease  for  21  3'ears,  containing  certain  covenants;  and  averred  that  the 
plaintiff  covenanted  to  accept  such  lease,  and  that,  in  consideration  of  the  premises, 
&c.,  the  defendant  promised  the  plaintiff  that  he  should  hold  and  enjoy  the 
premises  for  the  term,  without  any  let,  hindrance,  &c.,  from  the  defendant  or  any 
person  claiming  through  him  ;  that  the  plaintiff  remained  and  continued  such 
tenant  as  aforesaid  until  &c.,  and  paid  a  quarter's  rent;  but  that  the  plaintiff 
broke  his  promise  in  this,  that  one  R.  had  lawful  title  to  the  premises  under  a 
previous  lease,  granted  by  the  defendant  and  others,  and  ejected  the  plaintiff, 
&c.  :  to  which  declaration  there  were  pleas  of  non  assumpsit,  and  that  the  defen- 
dant did  not  become  tenant  niodo  et  forma  : — Held,  that  the  amendment  of  the 
declaration,  by  such  alterations  and  insertions  as  were  necessary  in  order  to  treat 
the  agreement,  not  as  an  actual  demise,  but  merely  as  an  agreement  for  a  future 
lease,  and  making  the  breach  to  consist,  not  in  the  plaintiff's  not  holding  or 
enjoying  without  eviction,  but  in  the  defendant's  having  no  title  to  grant  a  lease, 
was  not  within  the  stat.  3  &  4  Will.  4,  c.  42,  s.  23,  inasmuch  as  it  introduced  an 
entirely  new  contract  and  new  breach. — By  articles  of  agieement,  dated  Jnd  May, 
1838,  the  defendant  agreed  with  the  plaintiff  that  he  would  grant  him  a  lease 
of  a  messuage,  &c.,  for  twenty-one  years  from  Midsummer  day  then  next,  at  a 
rent  of  £45,  payable  quarterly,  on  the  usual  days  of  payment  in  every  year  during 
the  said  term,  the  first  payment  to  commence  on  the  29th  September  then  next: 
to  be  entered  upon  immediately  by  the  plaintiff,  he  having  on  the  day  of  the 
date  paid  £25  to  the  defendant:  and  in  the  lease  were  to  be  contained  covenants 
to  pay  the  rent,  to  repair,  &o.  &c.,  and  all  other  usual  and  reasonable  covenants, 
with  a  power  to  either  party  to  determine  the  lease  at  the  end  of  seven  or 
fourteen  years  : — Held,  that  this  instrument  amounted   to  an  agreement  for  a 

(a)  This  case  was  decided  in  Michaelmas  Term  last,  but  was  unavoidably  omitted 
in  its  proper  place. 
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lease  only,  and  not  to  an  actual  demise  ;  and  that  the  plaintiff  was  not  entitled 
to  i-ecover  as  for  the  breach  of  an  implied  promise  for  quiet  enjoyment. 

[S.  C.  8  Dowl.  P.  C.  784 ;  9  L.  J.  Ex.  .313.] 

Assump.sit.  The  declaration  (as  originally  framed)  stated,  that  [heretofore,  to  wit, 
on  the  24th  day  of  June,  A.D.,  18.38,  at  the  request  of  the  defendant,  the  plaintiff 
became  and  was  tenant  to  the  defendant  of  a  certain  messuage  or  tenement  and 
premises,  with  the  appurtenances,  upon  ceitain  terms  contained  in]  certain  articles 
of  agreement  in  writing  [theretofore]  made  by  and  between  the  defendant  and  the 
plaintiff,  and  signed  by  them  rcipcetively,  and  bearing  date  the  2nd  day  of  May,  in 
the  year  [aforesiiid,  whereby,]  after  reciting  as  therein  is  recited,  it  was  agreed  by 
and  between  the  defendant  and  the  plaintiff  in  manner  following:  that  is  to  say,  the 
defendant  did  thereby,  for  himself,  his  heirs  and  assigns,  covenant,  promise,  and  agree 
to  and  with  the  plaintiff,  his  executors,  administrators,  and  assigns,  that  he  the  defen- 
dant, his  heirs  or  assigns,  should  and  would  make  a  good  and  sufficient  lease  by 
indenture  of  [the  said]  premises  to  the  plaintiff,  for  the  [550]  term  of  twenty-one 
years,  to  commence  from  Midsummer-day  then  next  ensuing  ;  to  hold  the  same  at 
and  under  the  yearly  rent  of  £45,  payable  quarterly,  on  the  four  most  usual  days 
of  pa3'ment  in  every  year  during  the  said  term,  the  first  payment  thereof  to  commence 
on  the  29th  day  of  September  then  next :  to  be  entered  upon  immediately  by  the 
plaintiff,  he  paying  upon  the  day  of  the  date  of  the  said  agreement  £2.5  to  the  defen- 
dant :  and  in  the  lease,  it  was  thereby  also  agreed  between  the  parties,  there  should 
be  contained  on  the  part  of  the  plaintiff,  his  executors,  administrators,  and  assigns, 
a  covenant  for  the  payment  of  the  said  rent,  to  bear  and  pay  all  the  rates,  taxes,  and 
assessments  which  should  be  made  in  respect  of  such  premises  during  the  said  term, 
&c. ;  and  also  to  keep  in  good  and  substantial  repair  the  said  messuage,  to  deliver 
up  quietly  at  the  end  of  the  term,  not  to  assign  or  underlet  without  consent,  nor  to 
exercise  offensive  trades,  and  all  other  usual  and  reasonable  covenants  on  the  part  of 
the  plaintiff,  and  the  defendant  for  quiet  enjoyment  by  the  plaintiff,  his  executors, 
Ac,  during  the  said  teim ;  with  a  power  to  be  therein  contained  for  the  said  parties, 
or  either  of  them,  by  notice  in  writing  to  be  delivered  six  months  previous  to  the  end 
or  expiiation  of  the  first  seven  or  fourteen  years,  to  determine  the  lease :  And  the 
plaintiff  did  thereby  for  himself,  his  executors,  &c.,  covenant,  promise,  and  agree  to 
and  with  the  defendant,  his  heirs  and  assigns,  that  he  the  plaintiff  should  and  would 
accept  such  lease  as  aforesaid,  and  would  execute  and  deliver  unto  the  defendant,  his 
heirs  or  assigns,  a  counterpart  thereof,  &c.  &c.  :  And  thereupon,  to  wit,  on  the  said 
24th  day  of  June  in  the  year  aforesaid,  in  consideration  of  the  premises,  and  that  the 
plaintiff  had  then  promised  the  defendant  to  perform  and  fulfil  all  things  in  the  said 
agreement  contained  on  his  part  to  be  performed  and  fulfilled,  he  the  defendant  then 
promised  the  ))laintiff  to  perform,  and  fulfil  all  things  in  the  said  agreement  contained 
on  his  the  defendant's  [551]  i»art  to  be  performed  and  fulfilled,  and  that  he  [the 
plaintifi",  should  and  would  holcl  and  enjoy  the  said  premises,  and  every  part  thereof, 
with  the  appurtenances]  for  [and  during]  the  said  term  of  twenty-one  years  [without 
any  lawful  let,  suit,  entry,  or  disturljanee  whatsoever,  of  or  by  the  defendant,  or  any 
of  his  heirs  or  assigns,  or  of  or  by  any  person  or  persons  claiming  by,  from,  through, 
or  under  the  defendant,  or  by  or  through  his  or  their  acts,  means,  or  default].  The 
declaration  then  averred  the  payment  by  the  plaintifi'  to  the  defendant  of  the  £2.5, 
general  performance  by  him  of  the  agreement,  and  that  he  had  always  been  ready 
and  willing  to  accept  the  lease,  and  execute  a  counterpart :  and  that  although  he  the 
plaintifi' [remained  and  contiiuicd  such  tenant  as  aforesaid,  from  the  said  2Uh  day  of 
June  in  the  yeai'  aforesaid)  until  the  22nd  day  of  December  in  the  year  aforesaid, 
and  did  in  due  manner  pay  to  the  defendant  the  sum  of  111.  os.  of  the  rent  aforesaid, 
for  one  quarter  of  a  year  of  the  said  term,  ending  on  the  29th  day  of  September  in 
the  year  aforesaid,  yet  the  defendant  did  not  perform  or  regard  his  said  promise  or 
agreement,  but  broke  the  .same  in  this,  that  [he,  the  plaintitt'  hath  not  held  or  enjoyed 
the  said  premi.scs  with  the  appurtenances  without  any  let,  &c.,  of  any  penson  or 
persons  claiming  by,  through,  from,  or  under  the  defendant,  or  by  or  through  his  or 
their  acts,  means,  or  default],  but,  on  the  contrary  thereof,  one  Thomas  Robinson, 
being  the  assignee  of  the  estate  and  effects  of  Robert  Podbury,  an  insolvent  debtor, 
duly  adjudged  to  be  discharged  from  imprisonment,  to  wit,  on  the  8th  day  of  May  in 
the  year  aforesaid  &c.,  which  said  Thomas  Robinson,  as  such  assignee  as  aforesaid, 
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[at  the  time  of  the  commencement  of  the  said  tenancy],  and  from  thence  until  and  at 
the  time  of  the  eviction,  ejectment,  and  expulsion  hereinafter  mentioned,  had  lawful 
right  and  title  to  the  possession  of  the  said  pi-emises,  under  and  by  virtue  of  a  lease 
to  the  said  Robert  Podbury,  granted  long  [552]  before  the  making  of  the  said  agree- 
ment, by  the  defendant  and  certain  other  persons,  for  a  term  of  years  which  is  not 
yet  expired,  did  [during  the  said  tenancy  of  the  plaintiff  and]  during  the  said  term  of 
twenty-one  years,  to  wit,  on  &e.,  enter  into  the  said  premises,  and  in  and  upon  the 
possession  thereof,  and  ejected,  expelled,  and  removed  the  plaintiff,  &c.  &c. 

Pleas,  first,  non  assumpsit ;  secondly,  that  the  plaintiff'  did  not  become  nor  was 
he  tenant  to  the  defendant  of  the  said  message  or  tenement  and  premises,  with  the 
appnitenances,  in  the  declaration  mentioned,  in  manner  and  form  &c. ;  thirdly,  a 
traverse  of  the  plaintitt''s  readiness  to  accept  the  lease  and  execute  a  counterpart  ; 
fourthly,  a  denial  that  Robinson  had  lawful  right  and  title  to  the  premises  ;  and 
lastly,  a  denial  of  the  eviction  of  the  plaintiff'  by  Robinson  :  on  all  which  issues  were 
joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  aftei'  Hilary 
Term,  1839,  (on  the  2 1st  of  February),  the  agreement  in  question  was  put  in,  and 
appeared  to  be  in  the  terms  stated  in  the  declaration.  It  was  objected  for  the 
defendant,  that  the  instrument  did  not  amount  to  an  actual  demise,  but  only  to  an 
agreement  for  a  future  lease,  and  therefore  that  the  second  plea,  denying  that  the 
plaintifl'  was  tenant  to  the  defendant,  was  proved,  and  that  the  defendant  was  entitled 
to  a  verdict  on  that  issue.  The  learned  Judge  being  of  that  opinion,  the  plaintiff's 
counsel  applied  to  his  Lordship  to  direct  an  amendment  of  the  declaration  under  the 
Stat.  3  &  4  Will.  4,  c.  42,  s.  23,  by  omitting  such  words  as  imported  an  actual  tenancy, 
and  inserting  words  applicable  to  an  agreement  for  a  lease.  The  defendant's  counsel 
objected  that  such  an  amendment  could  not  be  made,  as  it  would  altogether  alter  the 
frame  of  the  issues.  The  Lord  Chief  Baron  however  granted  the  application,  and 
gave  the  plaintiff"  (notwithstanding  the  objection  of  the  defendant's  counsel,  that  the 
amendment  must  be  made,  if  [553]  at  all,  during  the  trial  and  before  verdict)  until 
four  days  before  the  commencement  of  the  term  to  make  his  election  whether  he 
would  amend  or  not.  The  trial  proceeded,  and  a  verdict  was  found  for  the  plaintifT, 
damages  2111.  4s.  4d.  ;  "with  liberty  for  the  plaintiff  to  amend,  delivering  his  amend- 
ment four  days  before  the  term,  and  with  leave  for  the  defendant  to  move  for  a 
nonsuit,  or  verdict  for  the  defendant,  or  otherwise,  as  he  might  be  advised."  And 
on  the  8th  of  April,  the  following  order  for  the  amendment  was  drawn  up  and  signed 
by  the  Loi'd  Chief  Baron,  and  indorsed  on  the  postea,  and  a  copv  thereof  was  delivered 
to  the  defendant. 

"  According  to  the  statute  made  in  the  3rd  and  4th  }'ears  of  the  reign  of  His  late 
Majesty  King  William  IV.,  I  do  order  that  the  plaintiff'  have  leave  to  amend,  and 
that  he  do  amend  accordingly  the  within  recoi'd,  b}^  striking  out  of  the  declaration 
the  words  beginning  'heretofore'  to  the  word  'in,'  both  inclusive,(a)  and  then  insert- 
ing the  word  '  by  ' ;  and  striking  out  the  v.'ords  '  theretofore  '  and  '  aforesaid,  whereby,' 
and  inseiting  the  words  '  of  our  Lord  1838  : '  striking  out  the  words  '  the  said  '  and 
inserting  the  word  'certain';  and  by  striking  out  the  w'ords  'plaintiff"  should  have 
held,' &c.,  to  the  word  'appurtenances,'  inclusive,  and  then  striking  out  the  words 
'and  during,'  and  the  words  'without  any,'  &c.,  to  the  word  'default,'  inclusive,  and 
inserting  the  words  'defendant  had  good  right  and  title  to  grant  the  said  lease ;'  and 
by  sti'iking  out  the  words  '  remained  and  continued  such  tenant  as  aforesaid  fi'om  the 
said  24th  d.iy  of  June  in  the  year  aforesaid,'  and  inserting  the  words  '  confiding  in 
the  said  agreement,  &c.,  promise,  immediately  after  the  making  of  the  said  agreement, 
to  wit,  on  the  day  of  the  date  thereof,  entered  into  and  upon  the  .said  piemises,  and 
became  and  was  the  tenant  thereof,  and  [554]  so  remained  from  thence  ; '  and  by 
striking  out  the  words  'he  the  plaintiff,'  &c.,  to  the  word  'default,'  inclusive,  and 
inserting  the  words  '  the  defendant  had  not  good  right  or  title  to  grant  the  said  lease  ; ' 
and  by  striking  out  the  words  'at  the  time  of  the  commencement  of  the  said  tenancy,' 
and  inserting  the  words,  on  the  said  24th  day  of  June,  in  the  year  of  our  Lord,  1838.' 

"Abinger." 

(a)  The  parts  in  which  the  amendments  were  made  are  inclosed  within  brackets 
in  the  original  declaration. 


6  M.  <C  W.  555. 
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In  the  following  Easter  Term,  Bonipas,  Serjt.,  moved  for  a  rule  to  shew  cause  why 
the  above  order  should  not  he  rescinded,  and  why  the  verdict  should  not  be  set  aside 
and  a  nonsuit  entered.  First,  the  amendment  was  not  within  the  statute  at  all  ;  it 
produces  an  entire  change  of  the  record,  and  necessarily  introduces  totally  different 
issues.  [Alderson,  B.  It  is  a  new  contract,  and  a  new  breach.]  Secondly,  the 
amendment  must  be  made  before  verdict:  the  jury  are  to  try  the  amended  record. 
The  plaintift'did  not  elect  to  amend  at  the  time  of  the  trial,  nor  could  the  defendant 
tell,  until  the  service  of  the  order  on  the  9th  of  April,  many  weeks  after  the  trial, 
whether  he  would  amend  or  not  ;  and  then  he  amended  the  declaration  only,  leaving 
the  rest  of  the  issue  unaltered.  [Alderson,  B.  If  the  Judge  gives  a  power  to  amend 
in  futuro,  how  can  it  be  said  that  it  is  made  in  a  matter  which,  in  his  judgment,  is 
not  material  to  the  merits  of  the  case  1  That  implies  that  he  must  exercise  a  judg- 
ment on  it  at  the  time.]  Thirdly,  supposing  the  amendment  not  made,  the  defendant 
is  entitled  to  a  nonsuit,  the  instrument  produced  being  only  an  underfciking  to  grant 
a  future  lease,  whereas  the  declaration  describes  it  as  an  actual  demise.  The  promise 
alleged,  that  the  plaintill' should  hold  and  enjoy  free  from  let  &c.  by  the  plaintiff,  or 
those  claiming  under  him,  would  not  arise  out  of  a  mere  agreement  to  grant  a  lease 
in  futuro  ;  the  point  arises,  therefore,  on  the  plea  of  non  assumpsit. 
A  rule  having  been  granted, 

[555]  Erie  and  Humfrey  shewed  cause  in  Trinity  Term.     First,  the  amendment 
was  within  the  statute,     [.\ldcison,  B.     How  is  it  an  alteration  in  the  terms  of  the 
same  contract  1— it  is  a  wholly   different  one.     Besides,  there  is  another  objection, 
that  it  was  not  made  at  the  trial.]     It  was  taken  as  so  made.     It  is  the  constant 
practice  to  take  amendments  at  Nisi  Piius  as  being  then  made,  although  in  fact  made 
afterwards.     [Alderson,  B.     iSurelj'  it  must  be  made  at  the  trial,  because  the  trial  is 
to  proceed,  and  the  jury  are  to  pass  their  opinion  upon  the  amended  record.     The 
amendment  must  be  conformable  to  the  case  proved,  and   the  issues  joined  :  but  this 
alters  all  the  issues  in  substance.  1     Tiien  it  is  contended  that  the  declaration  is  good 
as  it  originally  stood,  and  that  the  plaintiff  is  entitled  to  retain  his  verdict  upon  it. 
It  alleges  that  the  plaintiff  became  tenant  to  the  defendant  on  the  teims  contained  iu 
certain  articles  of  agreement,  containing  certain  specific  stipulations,  which  are  set 
forth.     If  the  instrument  of  the  2nd  of  May  was  a  lease,  the  declaration  was  proved 
in  omnibus ;  and  if  it  was  only  an  agreement  for  a  lease,  it  was  proved  in  substance. 
The  criterion  whether  an  instrument  amount  to  a  lease  or  to  an  agreement  only,  is 
tiuis  stated  in  Bac.  Abr.  Leases  (K.) :  "  Whatever  words  are  sufficient  to  explain  the 
intent  of  the  parties,  that  the  one  shall  devest  himself  of  the  possession,  and  the  other 
come  into  it  for  a  determinate  time,  such  words,  whether  they  run  in  the  form  of  a 
license,  covenant,  or  agreement,  are  of  themselves  sutKcient,  and  will,  in  construction 
of  law,  amount  to  a  lease  for  years,  as  effectually  as  if  the  most  proper  and  pertinent 
words  had  been  made  use  of  for  that  purpose."     Here  there  is  an  intention  sutficiently 
e.xpressed,  that  the  defendant  shall  devest  himself  of  the  possession,  and  the  plaintiff 
shall  have  it  for  a  determinate  lime,  and  at  a  determinate  rent.     There  is  also,  it  is 
true,  an  intention  expressed  that  another  instrument  shall  be  afterwards  executed  ; 
but  that  does  not  prevent  the  first  fiom  operating  [556]  as  a  lease  in  the  meantime. 
The  law  on  this  subject  was  fully  gone  into  in  the  recent  case  of  Alderman  v.  Neale 
(4  M.  ife  W.  704),  in  which  an  instrument  very  similar  to  the  present  was  held  to 
operate  as  a  present  demise.      Here,  as  there,  the  party  was  let  into  pos.session  on  terms 
distinctly  ascertained,  and  might  have  gone  on  for  the  whole  term  without  the  execu- 
tion of  a  formal  lease.     [Thev  cited  also,  in  support  of  this  part  of  the  argument, 
1  liol.  Abr.  847,  Maldun's  case  (Cro.  Eliz.  33),  /We  v.  Bentley  (12  East,  168),  I'inero 
V.  Jiuhon  (6  Bing.  20.5  ;  3  M.  &  P.  497),  IFmihi  v.  Trevezanl  (Moo.  &  Mai.  232),  IVarman 
v.  Faithfull  (b  B  &  Adol.  1042  ;  3  Nev.  &  M.  137).]     The  cases  of  Mort/an  v.  liissell 
(3  Taunt.  Gb),  Boe  v.  Ashhimier  (.5  T.  It.  103),  and  llui/ward  v.  Ham'ell  (6  Ad.  &  Ell. 
265  ;  1  Nev.  &  P.  411),  which  may  appear  contrary,  are  distinguishal)le.     In  the  first 
the  rent  was  not  ascertained,  in  the  second  the  premises  were  not,  in  the  last  the 
proposed  lessor  had  no  power  of  granting  a  lease.     In  each  of  them,  therefore,  there 
was  something  further  to  be  done,  which  prevented  the  parties  from  entering  upon 
certain  lamls  for  a  certain  time  and  at  a  certain  lent,  or  something  to  be  done  before 
the  other  party  could  be  clothed  with  the  character  of  lessor. 

But  even  if  this  was  only  an  agreement  foi-  a  lease,  the  declaiation  was  substantially 
proved.     The  plaintiff  became  tenant  to  the  defendant.     On  the  2nd  of  May,  he  was 
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put  into  possession  by  virtue  of  this  contract:  and  if  he  was  tenant  from  year  to  year,  j 

it  was  on  the  terras  of  the  written  agreement.     Could  he  not  have  been  sued  for  the  i 

£45  as  rent  by  the  year!  or  if  he  had  not  been  paid  the  rates  or  taxes,  or  not  repaired  1  ! 

But,  histly,  the  second  issue  is  in  fact  wholly  immaterial.  It  matters  not  whether 
the  plaintirt'  was  tenant  or  [557]  not ;  the  only  question  is,  whether  the  defendant 
has  piomised  to  grant  him  a  lease  for  twenty-one  years,  and  has  broken  that  promise. 
[Maule,  B.     The  promise  is  "  in  consideration  of  the  premises  ;  "  that  is,  inter  alia,  of  I 

the  plaintiff's  having  become  tenant.]     Then  the  agreement  must  be  as  binding  on  the  ^ 

one  party  as  the  other :  if  the  defendant  could  have  enforced  the  terms  of  it  against  | 

the  plaintiff,  it  must  be  reciprocal.     If  the  production  of  the  agreement  would  shew  i 

that  the  plaintiff  held  on  the  terms  of  paying  4.51.  a-year,  it  must  also  shew  a  valid  ' 

contract  as  against  the  other  party  ;  and,  therefore  the  legal  effect  of  it  is  that  there  i 

is  an  implied  promise  of  quiet  enjoyment.     [Alderson,  B.     If  it  be  only  an  agreement  i 

to  give  a  lease  containing  such  a  covenant,  there  is  no  actual  promise  :  a  further  act  is  | 

to  be  done  before  the  piomise  arises.     Maule,  B.     In  stating  this  promise,  you  have  I 

stated  a  lease :  if  you  have  not  proved  a  lease,  you  have  not  proved  your  declaration.] 

Bompas,  Serjt.,  and  G.  T.  White,  contra.  The  only  question  which  i-eally  remains 
for  consideration  in  this  case,  and  which  arises  on  the  first  and  second  issues,  is, 
whether  this  instrument  be  an  agreement  for  a  lease  only,  or  an  actual  lease.  The 
authorities  go  clearly  to  this  extent,  that  unless  there  be  .some  words  of  present  demise, 
the  instrument  does  not  amount  to  a  lease.  [They  then  cited  and  commented  on  the 
following  cases: — Muldon's  case,  Goodtitk  v.  Way  (1  T.  R.  735),  Pooh  v.  Bentley,  Pinero 
V.  Judson,  Warman  v.  Faithfull,  Wright  v.  Trezetant,  Alderman  v.  Neaie,  Began  v. 
Johnson  (2  Taunt.  148),  Doe  d.  Bromjield  v.  Smith  (6  East,  530),  Dunk  v.  Hunter 
(5  B.  &  Aid.  .322),  L'awson  v.  Eicke  (7  Ad.  &  Ell.  451  ;  2  Nev.  &  P.  423).]  This  is  a 
demise  contracted  for,  not  one  executed.  The  real  effect  of  [558]  the  transaction  is 
this,  that  the  plaintiff  gives  £25  for  permission  to  enter  immediately,  but  does  not 
become  lessee  until  the  execution  of  the  lease,  pursuant  to  the  stipulations  of  the 
agreement. 

Cur.  adv.  vult. 

In  Michaelmas  Term,  the  judgment  of  the  Court  was  delivered  by 

Lord  Abinger,  C.  B.  [After  stating  the  nature  of  the  case,  and  the  circum- 
stances relating  to  the  allowance  of  the  amendment,  he  proceeded  :]  The  Court  are 
of  opinion  that  I  had  no  power,  without  the  consent  of  both  parties,  to  give  the 
plaintiff  the  liberty  of  making  the  amendment  after  the  trial,  but  that  I  should  have 
postponed  the  trial  for  that  purpose,  according  to  the  provisions  in  the  23rd  section  of 
the  act  of  Parliament.  But  my  Brother  Bompas  has  also  satisfied  us  that  it  was  an 
amendment  which  ought  not  to  have  been  allowed,  inasmuch  as  it  introduced  a  new 
contract,  and  would  require  a  remodelling  of  all  the  pleas  on  the  record.  And  we 
are  of  opinion,  that  as  the  declaration  originally  stood,  the  plea  that  the  defendant 
did  not  become  tenant  modo  et  forma  was  substantially  proved,  the  articles  of  agree- 
ment amounting  only  to  a  contract  for  a  future  tenancy.  The  result  is,  that  a  nonsuit 
must  be  entered. 

Rule  absolute  accordiugly. 

[559]  Basan  v.  Arnold.  Exch.  of  Pleas.  1840. — To  an  action  on  a  bill  of  exchange 
by  the  indorsee  against  the  acceptor,  the  defendant  pleaded,  that  the  bill  was 
drawn  and  accepted  for  the  accommodation  of  B. ;  that  B.  indorsed  and  delivered 
it  to  the  plaintiff',  in  order  that  he  the  plaintiff  should  discount  it  and  pay  the 
value  to  B.,  but  that  the  plaintiff' did  not  discount  it  or  pay  the  value  to  B.,  or 
to  the  drawer,  or  to  the  defendant.  To  this  plea  the  plaintiff'  replied,  de  injuria  : 
— Held,  that  the  replication  was  good,  inasmuch  as  the  plea  amounted  to  matter 
of  excuse  for  the  nonpayment  of  the  bill. — The  defendant  pleaded,  also,  that  after 
the  indorsement  and  before  the  commencement  of  the  suit,  the  plaintiff'  indorsed 
and  delivered  the  bill  to  a  person,  whose  name  is  to  the  defendant  unknown  ;  and 
the  defendant  then  became,  and  still  is,  liable  to  pay  the  amount  to  the  said  person 
to  whom  it  was  so  indorsed,  and  who  from  the  time  of  that  indorsement  hitherto 
has  been  and  is  the  holder  thereof.  Replication,  that  at  the  time  of  the  commence- 
ment of  this  suit  the  plaintiff' was,  and  still  is,  the  holder  of  the  said  bill ;  without 
this,  that  any  other  person  is  the  holder  thereof,  in  manner  and  form  as  in  that 
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plea  is  alleged  : — Held,  that  this  replication  was  bad,  as  the  traverse  was  too  large, 
and  put  in  issue  the  pUuntift"s  being  the  holder  of  the  bill,  not  only  at  the  time 
of  the  commencement  of  the  suit,  but  also  at  the  time  of  the  plea  pleaded,  which 
was  immaterial. 

[S.  C.  8  Dowl.  P.  C.  356 ;  9  L.  J.  Ex.  189.] 

Assumpsit  on  a  bill  of  exchange  for  681.  9s.  at  three  months,  drawn  by  one  Philip 
Lazivnis  upon  and  accepted  by  the  defendant,  and  indorsed  by  the  said  Philip  Lazarus 
to  J.  C.  Batho,  who  iiidor.sed  the  same  to  the  plaintiff'. 

Pleas — fiist,  that  the  defendant  did  not  accept  the  bill ;  secondly,  that  the  said 
P.  Lazarus  drew  and  indorsed,  and  he  the  defendant  accepted  the  said  bill,  for  the 
accommodation  of  the  said  J.  C.  Batho,  and  without  any  valuation  or  coiisideiation  by 
any  one  given  or  received  for  the  said  drawing  or  indorsing,  or  for  the  said  acceptance 
or  the  payment  thereof ;  of  all  which  the  plaiiitill  had  notice  :  and  the  defendant  further 
says,  that  the  said  J.  C.  Batho  then  indorsed  and  delivered  the  said  bill  to  the  plaintiff, 
and  the  plaintiff  then  took  and  received,  and  has  always  held  the  same,  in  order  and 
upon  the  agreement  and  terms  that  he  the  plaintiff  should  discount  the  same,  and  then 
pav  the  value  and  proceeds  theieof  upon  such  iliscounting  to  the  said  J.  C  Batho,  and 
for  no  other  consideration  or  value,  and  upon  no  other  terms  whatever.  And  the 
defendant  further  says,  that  the  plaintiff  did  not  discount  the  said  bill,  or  pay  the  value 
or  proceeds  thereof  upon  such  discounting,  or  any  part  thereof,  to  the  said  J.  C.  Batho, 
or  to  the  said  V.  Lazarus,  or  to  the  defendant,  but  he  the  plaintili'  holds,  and  always 
has  held,  the  said  bill  without  having  given  any  value  whatever  for  the  same,  and  that 
neither  the  defendant  nor  [560]  the  said  P.  Lazarus  nor  the  said  J.  C.  B.itho  has  ever 
received  any  value  or  consideration  whatever  for  the  said  bill.     Verification. 

The  defendant  pleaded,  thirdly,  that,  after  the  said  bill  was  indorsed  to  the  plaintiff, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  29th  of  Jul}',  1839,  he  the 
plaintiff  indorsed  the  said  bill,  upon  good  and  sufficient  consideration,  to  a  certjiin 
per.son  who.se  name  is  to  the  defendant  unknown,  an<l  the  defendant  then  became  and 
still  is  liable  to  pay  the  amount  of  the  said  bill  to  the  said  person  to  whom  it  was  so 
indorsed,  and  who  from  the  time  of  that  indorsement  hitherto  has  been  and  is  the 
holder  thei'eof ;  and  this  the  defendant  is  ready  to  verify,  ifee. 

To  the  second  plea  the  plaintiff'  replied  dc  injuria  ;  and  to  the  third  he  replied, 
that  at  the  time  of  the  commencement  of  this  suit  the  plaintiff"  was,  and  still  is,  the 
holder  of  tlie  said  bill  ;  without  this,  that  any  other  person  is  the  holder  thereof,  in 
manner  and  form  as  in  that  plea  is  alleged.; 

To  both  these  replications  the  defendant  demurred,  and  assigned  the  following 
causes : — To  the  replication  to  the  2nd  plea ;  that  the  said  second  plea  does  not  admit 
that  the  defendant  ever  made  any  promise  to  pay  the  plaintiff",  l)Ut  amounts  to  a  denial 
or  traverse  of  any  such  promi.se  ever  having  been  made,  and  that  the  said  second  plea 
does  not  consist  of  a  mere  matter  of  excuse  for  the  nonperformance  of  the  promise 
declared  on,  but  amounts  to  an  avoidance  thereof.  And  that  the  same  plea  contains 
also  matter  of  interest  in  the  defendant  in  the  s.iid  bill  of  exchange ;  and  also  that  the 
defendant  in  his  said  plea  justifies  under  authority  from  the  plaintiff'.  To  the  replica- 
tion to  the  last  plea,  that  the  special  traverse,  being  the  concluding  part  of  the  said 
replication  to  the  last  plea,  which  is  the  part  thereof  which  professes  to  take  issue  on 
the  plea,  does  not  put  in  i.ssue  the  allegation  contained  [561]  therein,  that  such  other 
person  was  the  holder  of  the  l)ill  at  the  time  of  the  commencement  of  the  suit,  or  of 
the  plea  being  pleaded,  but  seeks  to  raise  an  issue  whether  any  other  person  was  such 
holder  at  the  date  of  the  .said  replication.  That  if  the  said  replication  puts  in  issue 
the  fact,  whether  any  other  person  than  the  plaintiff  were  such  holder  at  the  time  of 
such  plea  being  pleaded,  the  issue  thereby  raised  is  immaterial ;  that  if  the  plaintiff 
intended  to  rely  on  the  allegation  in  the  replication,  that  the  said  plaintiff  was,  at  the 
time  of  the  commencement  of  the  suit,  and  still  is,  the  holder  of  the  said  bill  of  exchange, 
the  plaintiff  should  not  have  pleaded  the  same  as  inducement  to  the  special  traverse, 
but  should  have  concluded  to  the  country,  with  the  addition  of  such  special  traverse. 
And  further,  that  the  plaintiff,  in  the  said  replication  hath  so  replied  as  to  leave  the 
said  defendant  in  doubt  as  to  the  ])art  of  the  .said  re[)lication  on  which  the  plaintiff 
means  to  take  issue,  and  that  the  said  traverse  is  double  and  immaterial. 

Joinder  in  demurrer. 

Dowdeswell,  in  support  of  the  demurrers.     First,  the  replication  to  the  second 
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plea  is  bad.  That  is  not  a  plea  in  confession  and  avoidance,  but  it  in  effect  denies 
that  the  defendant  made  any  promise  to  pay  the  plaintiff  the  amount  of  the  bill,  and 
it  sets  up  an  interest  in  the  defendant  in  the  bill.  [Parke,  B.  Was  not  this  point 
settled  in  Isaac  v.  Farrar  (1  M.  &  W.  65)?  It  was  there  held,  that  where  the  plea 
admits  the  contract  and  the  breach,  and  only  alleges  facts  by  way  of  excuse,  the 
replication  de  injuria  is  propel'.  -The  defendant  admits  the  indorsement,  but  says  it 
was  without  consideration.]  ihe  plea  states  that  the  indorsement  was  made  for  a 
special  purpose  only,  and  as  that  was  not  complied  with,  it  passed  no  property  in  the 
bill  to  the  plaiutifi'.  It  does  not  admit  the  indorse-[562]-ment  and  promise  stated  in 
the  declaration  ;  and  the  replication  de.  injuria  is  therefore  inapplicable  ;  U'hittaker  v. 
Mason  (2  Scott,  567  ;  2  Bing.  M.  C.  359).  In  Buchanan  v.  Fmdlay  (9  B.  &  Cr.  749), 
Lord  Tenterden  says,  "  If  goods  or  bills  are  deposited  for  a  specific  object,  and  the 
bailee  does  not  perform  the  object,  he  must  return  them  :  the  property  in  the  bailor 
is  not  divested  or  transferred  until  the  object  is  performed."  [Parke,  B.  Is  not  this 
exactly  the  same  as  the  case  of  Isaac  v.  Farrar?  The  plea  admits  the  indorsement  to 
the  plaintitt',  and  that,  prima  facie,  transfers  the  property  in  the  bill.  The  facts  alleged 
in  the  plea  constitute  matter  of  excuse  for  the  nonpa^'ment  of  the  bill.  In  Jr/iittulcer 
V.  Maaon,  the  action  was  for  a  breach  of  contract  in  not  paying  for  goods  by  bills  with 
security,  and  the  plea  set  out  a  custom  of  trade  that  such  security  was  only  given 
when  it  was  demanded  before  the  goods  were  delivered  :  that  is  a  totally  difi'erent 
case.]  At  all  events,  the  replication  to  the  third  plea  is  bad  ;  for  it  does  not  put  in 
issue  the  allegation  in  the  plea,  that  the  plaintitf  was  not  the  holder  of  the  bill  at  the 
time  of  the  commencement  of  the  suit. 

The  Court  then  called  upon 

Knowles  to  support  this  replication.  The  allegation  in  the  third  plea  is,  that  some 
other  person  and  not  the  plaintitf  was  the  holder  of  the  bill ;  this,  to  render  it  material, 
must  be  taken  to  mean,  at  the  commencement  of  the  suit ;  and  that  is  the  allegation 
traversed  by  the  replication.  It  therefore  puts  in  issue  the  fact  that  the  plaintitf  was 
the  holder  of  the  Ijill  at  the  time  of  the  commencement  of  the  suit.  Besides,  it  is 
expressly  alleged  in  the  replication  that  the  plaintitf'  was  the  holder  at  the  time  of  the 
commencement  of  the  suit ;  and  although  that  is  in  the  introductory  part  before  the 
traverse,  still  it  may  be  taken  to  assist  the  traverse.  In  all  pleadings,  the  time  referred 
to  is  the  commencement  of  the  suit,  unless  the  contrary  appears.  That  was  the  ground 
of  the  decision  in  Uwen  v.  [563]  Waters  (2  M.  &  \V.  91).  [Parke,  B.,  referred  to  Evans 
V.  Prusstr  (3T.  R.  186),  as  overiuling  lUynolds  v.  Beerling (cited  in  the  notes  to  Sullivan 
v.  Montague,  l)oug.  112).]  When  the  plaintiff  traverses  that  any  other  person  is  the 
holder,  in  manner  and  form,  it  means  at  the  time  the  plea  points  out,  which  is  the 
commencement  of  the  action. 

Dowdeswell,  contra.  If  the  woids  "still  is"  had  had  the  meaning  contended  for, 
the  plea  would  have  been  held  good  in  Evans  v.  I'rosser,  because  then  it  would  have 
referred  to  the  time  of  the  commencement  of  the  action.  In  Dendy  v.  Powell  (3  M. 
&  W.  442),  a  plea  of  setotf',  stating  that  "  before  and  at  the  time  of  the  commencement 
of  the  action  the  plaintitf'  was  indebted  to  the  defendant,"  was  held  bad  on  demurrer, 
for  omitting  to  add  "and  still  is  iuflebted,"  which  shews  that  the  words  "still  is" 
have  not  the  meaning  contended  for.  Here  the  party  may  have  got  the  bill  back 
into  his  own  hands  subsequently  to  the  plea  being  pleaded,  consistently  with  what  is 
stated  in  this  replication.  The  plaintiff,  by  traversing  that  any  other  person  is  the 
holder  thereof,  in  manner  and  form,  &c.,  in  fact  alleges  that  the  plaintiff  was  the 
holder  at  the  time  of  the  plea  pleaded.  Le  Bret  v.  Fapillon  (4  East,  502).  But  the 
fact  so  averred  is  immaterial,  and  the  defendant  is  embaixassed  as  to  the  mode  of 
taking  issue. 

Parke,  B.  The  replication  would  make  it  necessary  for  the  defendant  to  shew 
not  only  that  the  plaintitf'  was  not  the  holder  at  the  commencement  of  the  action,  but 
that  he  was  not  so  at  the  time  of  the  plea  pleaded.  The  allegation  is,  that  no  other 
person  is  the  holder  thereof ;  such  a  traverse  is  too  large,  because  it  makes  it  incum- 
bent on  the  defendant  to  shew  that  another  person,  and  not  the  plaintiff,  w.as  the 
holder,  both  at  the  commencement  of  the  action  and  at  the  time  of  the  plea  being 
pleaded.  The  latter  [564]  fact  is  immaterial,  and  therefoio  the  replication  is  bad.  I 
think  the  word  "is"  refers  to  the  time  of  the  plea  pleaded.  Both  parties  may  have 
leave  to  amend,  otherwise  there  must  be  judgment  for  the  plaintitf' on  the  replication 
de  injuria  and  for  the  defendant  on  the  replication  to  the  third  plea. 
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Alderson,  B.  I  am  of  opinion  that  the  replication  to  the  third  plea  is  bad.  The 
plaintiff  has  pleaded  in  such  a  way  as  to  compel  the  defendant  to  prove  that  which  is 
immaterial. 

The  rest  of  the  Court  concurred. 

Leave  to  amend  accordingly. 


The  Company  of  Proprietors  of  the  Parrett  Navigation  Company  v.  Jacob 
Stower,  Isaac  Trott,  and  James  Munckton.  Exch.  of  Pleas.  1 840.— Case. 
The  first  count  of  the  declaration  alleged,  that  the  plaintiffs  were  proprietors  of 
the  Parrett  Navigation  under  certain  acts  of  Parliament,  which  empowered  them 
to  receive  certain  tolls,  and  in  case  of  refusal  or  neglect  of  payment,  to  seize 
and  distrain  the  goods  in  respect  of  which  such  tolls  ought  to  have  been  paid,  and 
the  barge  laden  therewith,  or  anj'  other  goods  belotiging  to  the  owners  of  such 
first-mentioned  goods,  oi'  to  the  person  from  whom  such  tolls  should  be  due, 
being  on  the  said  navigation  or  any  part  thereof,  or  any  premises  thereto  belong- 
ing, and  to  detain  the  same  until  payment  of  the  tolls.  It  then  alleged  that  a 
certain  sum  was  due  and  in  arrear  to  the  plaintiffs  as  and  for  tolls  payable  to 
them  under  the  said  acts,  for  the  transit  and  conveyance  of  certain  goods  in  a 
certain  barge,  then  navigated  and  conducted  by  the  defendants,  I.  T.  and  J.  M., 
upon  the  said  na\-igation  ;  and  averred  a  demand  of  the  tolls  from  the  person  so 
navigating  the  said  barge,  who  refused  to  pay  the  same,  a  seizure  of  the  barge 
as  a  distress,  and  a  rescue  by  the  defendants  whilst  the  plaintiffs'  bailiff  was  about 
to  detain  and  impound  the  same: — Held,  on  special  demurrer,  that  the  count 
was  bad,  inasmuch  as  it  did  not  shew  that  the  articles  distrained  were  those  in 
respect  of  which  the  tolls  were  due,  or  the  property  of  the  person  from  whom 
they  were  due,  and  conset^uently  did  not  shew  any  authority  to  distrain  them. — 
The  sccoTid  count  .stated,  that  the  plaintiffs  had  seized  a  certain  barge  then 
navigated  and  conducted  by  the  said  I.  T.  and  J.  M.,  and  a  certain  quantity 
of  coals  then  being  in  the  said  bai-ge,  the  said  barge  and  coals  then  being  on  the 
said  navigation,  as  a  distress  for  certain  tolls  then  in  arrear  for  the  conveyance 
of  certain  goods  upon  the  said  navigation,  and  had  detained  and  impounded  the 
said  barge  and  coals,  with  intent  to  appraise  and  sell  the  same,  according  to  the 
form  and  effect  of  the  said  statutes,  whereupon  the  defendants  on  i%c.  broke 
the  said  pound,  and  rescued  the  barge  and  coals,  whereby  &c.  : — Held,  that  this 
count  was  good,  because  the  goods  being  alleged  to  have  been  impounded, 
they  were  then  in  the  custody  of  the  law,  and  the  defendants  had  no  right  to 
retake  them,  and  in  so  doing  were  wrong-doers. — A  demurrer  commencing,  "  And 
the  defendant  says  that  the  said  declaration  is  insutiicient  in  law,"  and  then  pro- 
ceeding to  assign  separate  causes  of  demurrer  to  each  count  of  the  declaration, 
is  in  form  a  demurrer  to  the  whole  declaration  ;  ami  if  any  count  be  good,  the 
plaintiff  is  entitled  to  judgment,  the  demurrer  being  too  large. 

[S.  C.  8  Dowl.  P.  C.  405 ;  9  L.  J.  Ex.  145,  180.] 

Case.  The  first  count  of  the  declaiation  alleged,  that  before  and  at  the  time  of 
making  the  distiess  theieinafter  [565]  mentioned,  the  plaintiffs  were  and  still  are  a 
body  corporate,  by  the  name  of  the  Company  of  Proprietors  of  the  Parrett  Navigation, 
under  and  l)y  virtue  of  an  act  passed  in  the  7  Will.  4,  under  and  by  virtue  of  which 
said  act,  and  of  a  certain  act  passed  in  the  2  Vict,  the  said  plaintiffs  during  all  the 
time  aforesaid  were  entitled  to  receive  certain  tolls,  rates,  and  duties,  &c.  ;  and  by 
which  first  mentioned  act  it  was  enacted,  that  all  tolls  &c.  becoming  due  to  the  said 
Company  under  and  by  virtue  of  that  act,  should  be  p.iid  to  such  persons,  at  such 
place  or  places  near  to  the  said  navigation  and  other  works,  and  under  such  regulations 
and  in  such  manner,  as  the  said  Company  should  direct ;  and  in  case  of  refusal  or 
neglect  of  payment,  the  said  Company  might,  in  case  such  tolls  should  amount  to  or 
exceed  £20,  sue  for  the  .same  by  action  of  debt  or  upon  the  case,  or  the  said  Company 
or  their  collectors  or  agents  might,  and  they  were  thereby  empowered,  whether  the 
tolls,  rates,  or  duties  exceeded  the  sum  of  .£20  or  not,  to  seize  and  distiain  the  goods, 
wares,  and  merchandize  in  respect  of  which  such  tolls  iVc.  ought  to  have  been  paid 
as  aforesaid,  and  the  barge,  boat,  or  vessel  ladeu  therewith,  or  any  other  goods,  &c., 
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belonging  to  the  owners  of  said  first-mentioned  goods,  &c.,  or  to  the  person  from 
whom  such  tolls  &c.  should  be  due,  and  any  barge  &c.  belonging  to  the  owner  of  such 
first-mentioned  barge,  or  to  the  person  from  whom  such  tolls  &c.  should  be  due,  and 
respectively  being  on  the  said  navigation  and  other  works,  or  any  part  thereof 
respectively,  or  any  wharf,  quay,  landing-place,  or  warehouse  belonging  thereto,  and 
detain  the  same  until  the  payment  of  all  and  singular  the  tolls  &c.  which  at  the  time 
of  such  seizure  and  distiess  made  should  be  due  and  owing  to  the  said  Company. 
The  count  then  averred,  that  the  sum  of  51.  8s  4^d.  had  been  and  was  due  and 
owing  and  in  arrear  to  the  plaintifis,  as  and  for  tolls  payable  to  them  the  plaintifl's, 
under  the  said  acts,  for  the  transit  and  conveyance  of  certain  goods,  wares,  and 
merchandize,  in  a  certain  barge  then  navigated  and  con-[566]-dueted  by  certain 
persons,  to  wit,  the  defendants  Isaac  Trott  and  James  Munckton,  upon  the  said 
navigation,  according  to  the  provisions  of  the  said  acts  in  that  behalf,  and  which 
said  tolls,  when  they  so  became  due  as  aforesaid,  were  payable  at  a  place  near 
to  the  said  navigation,  and  to  a  certain  person,  to  wit,  one  Francis  Keehlman,  in 
that  behalf  duly  named  and  appointed  by  the  plaintiffs  under  certain  regulations  of 
the  plaintiflTs,  according  to  the  provisions  of  the  said  act,  whereof  the  said  persons  so 
navigating  and  conducting  the  said  barge  then  had  notice.  The  declaration  then 
stated,  that  after  the  said  sum  of  money  became  due,  and  whilst  it  was  in  arrear,  and 
before  the  distress,  the  said  F.  Keehlman,  being  a  person  appointed  by  the  plaintifi's 
to  receive  the  tolls,  demanded  payment  of  the  same  from  the  said  person  so  navigating 
the  said  barge,  who  refused  to  pay  the  same.  It  then  alleged  a  seizure  of  the  barge 
as  a  distress,  and  a  rescue  by  the  defendants  while  the  plaintiffs  bailiff  was  about  to 
detain  and  impound  the  same,  whereby  the  plaintiffs  were  greatly  delayed  in  the 
recovery  of  the  tolls,  and  deprived  of  the  means  of  obtaining  satisfaction  thereof,  and 
of  the  charges  of  the  said  distress,  and  were  likely  to  lose  the  same. 

The  second  count  stated  that  the  plaintiffs,  by  their  bailiff,  had  seized  a  certain 
barge  then  navigated  and  conducted  by  the  said  Isaac  Trott  and  James  Munckton, 
and  a  quantity  of  coals  then  being  on  the  said  navigation,  as  a  distress  for  certain 
tolls,  to  wit,  51.  8s.  i^d.  then  in  arrear  and  unpaid  for  and  in  respect  of  the  convey- 
ance of  goods  upon  the  said  navigation,  and  had  detained  and  impounded  the  said 
last-mentioned  barge  and  coals,  upon  a  certain  part  of  the  said  navigation,  being  the 
most  convenient  part  of  the  said  navigation  for  that  purpose,  with  intent  to  appraise 
and  sell  them,  according  to  the  form  and  effect  of  the  said  statutes  in  such  case  made 
and  provided  as  afoiesaid  ;  whereup  'U  the  defendants  broke  and  entered  the  [567] 
said  pound,  and  rescued  the  said  barge  and  coals,  whereby  the  plaintiffs  had  been  and 
were  greatly  delayed  in  the  recovery  of  the  said  last-mentioned  tolls  .so  in  arrear  as 
aforesaid,  and  deprived  of  the  means  of  obtaining  satisfaction  thereof,  and  of  the 
charges  of  the  said  last-mentioned  distress,  and  were  likely  to  lose  the  same. 

1  o  this  declaration  there  was  a  special  demurrer,  which  commenced  as  follows  : — 
"  And  the  defendants,  by  &c  ,  say  that  the  said  declaration  is  insufficient  in  law.  And 
for  causes  of  demurrer  to  the  first  count  thereof,  the  defendants,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  set  down  and  shew  to  the  Court 
here  the  following,  viz.  for  that  it  is  not  slated  or  alleged,  nor  doth  it  appear  in  or 
by  the  said  first  count,  that  the  said  badge  in  the  said  first  count  mentioned,  and  so 
seized  as  therein  metitioned,  was  the  goods  &c.,  in  respect  of  which  the  said  tolls  in 
that  count  mentioned,  or  any  part  thereof,  became  due  or  payable,  or  the  barge  &c. 
laden  therewith,  or  any  other  goods  &c.  belonging  to  the  owner  of  such  first- 
mentioned  goods,  or  any  part  thereof,  or  to  the  person  from  whom  such  tolls  &c., 
or  an}'  part  thereof,  were  due,  or  any  barge,  &c.  belonging  to  the  owner  of  such 
first-mentioned  barge,  or  to  the  person  from  whom  such  tolls  were  due,  as  by  the 
said  first-mentioned  act  is  required,  &c.  And  also,  for  that  the  plaintifi's  have  not  in 
or  by  their  said  first  count  shewn  or  set  forth  any  good  or  lawful  right  or  authority 
to  seize  or  distrain  the  said  barge  therein  mentioned.  And  for  causes  of  demurrer 
to  the  said  last  count,  the  defendants,  accoi'ding  to  the  form  of  the  statute  &c.,  set 
down  and  shew  to  the  Court  here  the  following"  (setting  forth  similar  causes). 

"And  for  a  further  cause  of  demurrer  to  the  whole  of  the  said  declaration,  the 
defendants  state  and  shew  to  the  Court  here,  that  the  same  is  not  properly  intitled  as 
of  the  Pleas  side  of  this  Honourable  Court,"  Ac,  &c.  [an  objection  which  was  not 
insisted  upon  in  the  argument]. 

[568]  The  points  marked  for  argument  were,  "  that  in  neither  count  is  a  sufficient 
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right  or  power  of  distress  shewn  within  the  terms  and  meaning  of  the  statute  6  &  7 
Will.  4,  cap.  ci.  s.  126,  upon  which  the  alleged  right  of  distress  is  founded." 

Hurlstoiie,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  called 
upon 

Butt  to  support  the  declaiation.  The  second  count  is  good,  and  as  the  demurrer 
is  to  the  whole  declaration,  if  either  count  is  good,  the  plaintiff  is  entitled  to  judgment. 
The  second  count  alleges  that  the  barge  and  coals  had  been  impounded,  the)'  were 
then  in  the  custody  of  the  law,  and  the  defendants  by  breaking  the  pound  became 
wrong-doers,  and  liable  in  an  action  for  so  doing.  The  gist  of  the  action  alleged  in 
that  count  is  the  breach  of  the  pound,  and  the  statement  of  the  seizure  of  the  barge 
as  a  distress  is  mere  inducement.  In  Co.  l.itt.  476,  it  is  said,  "If  the  distress  be 
taken  of  goods  without  cause,  the  owner  may  recover ;  but  if  they  be  distrained  with- 
out a  cause,  and  impounded,  the  owner  cannot  break  the  pound  and  take  them 
out,  because  they  are  in  the  custody  of  the  law."  This  point  was  considered  in 
Cotsworth  V.  Betlison  (1  Ld.  Raym.  104;  1  Salk.  247).  That  was  an  action  for  pound 
breJtch,  and  rescuing  a  mare  which  had  been  distrained  damage  feasant;  and  it  was 
there  argued  that  the  plaintiff'  had  not  entitled  himself  to  maintain  the  action,  for  he 
bad  not  shewn  any  title  to  the  place  where  he  alleged  the  maie  was  damage  feasant ; 
but  the  Court  said,  "  1  he  taking  of  the  distress  is  but  an  infiucement  to  the  action, 
and  the  breach  of  the  pound  is  the  gist  of  the  action  :  it  is  not  necessary  to  shew  the 
cause  of  the  distress  so  certainly.  And  Kast.  Entr.  444,  and  all  the  other  precedents 
in  {wrco  [569]  fracto  are  in  this  manner."  [Lord  Abinger,  C  B.  Have  you  a 
right  to  call  this  a  pound,  which  is  in  your  own  possession  1J  Yes  ;  the  distinction  in 
such  a  ca.se  is  only  as  to  the  necessity  of  feeding  the  animal.  But  no  point  has 
been  made  as  to  the  impounding.  If  this  were  not  an  impounding,  the  defendants 
might  have  traversed  that  allegation,  but  by  the  demurrer  they  have  admitted  it. 
It  is  laid  down  in  the  books,  that  wherever  an  animal  is  once  put  in  the  pound,  the 
owner  cannot  touch  it. 

Hurlstone,  contra.  The  plaintiffs  have  shewn  no  right  whatever  to  distrain  the 
goods  in  question  ;  and  if  so,  the  case  cited  does  not  apply.  In  that  case  there  was  a 
common  law  right  to  distrain  ;  but  here  there  is  no  such  right,  the  plaintirts  have  no 
power  of  distress  e-xcept  by  virtue  of  the  statute,  and  their  right  to  distrain  is  limited 
to  the  subject-matters  therein  mentioned  ;  and  therefore  the  declaration  ought  to 
have  gone  on  to  shew  that  the  goods  impounded  were  such  as  they  were  entitled  to 
seize  on  a  distiess.  Besides,  in  the  case  cited,  the  question  arose  upon  a  motion  in 
arrest  of  judgment,  which  is  the  same  as  if  it  had  been  upon  a  general  demuirer. 
The  plaintiffs  on  their  own  declaration  shew  themselves  to  be  trespassers,  since  they 
do  not  shew  they  were  entitled  to  take  as  a  distress  that  which  they  allege  they  so 
took.  At  all  events,  the  first  count  is  bad  ;  and  the  defendants  are  entitled  to  judg- 
ment on  the  demurrer  to  that  count,  for  the  demurrer  is  in  substance  a  demurrer  to 
each  count ;  the  causes  of  demurrer  being  assigned  separately  to  each. 

Lord  Ahingek,  C.  B.  I  think  the  second  count  of  the  declaration  is  sufficient. 
It  alleges  that  the  plaintitls  had  seized  a  certain  barge  and  coals  as  a  distress  for 
certain  tolls  which  were  then  due,  and  had  impounded  them.  Being  so  impounded 
they  were  then  in  the  custody  of  the  law,  and  the  defendants  had  no  right  to  break 
the  pound  [570]  and  retake  them  ;  and  in  so  doing  were  wrong-doers.  I'hat  count 
therefore  shews  a  good  cause  of  action.  With  respect  the  first  count,  I  think  it  is 
bad,  inasmuch  as  it  does  not  shew  that  the  articles  distrained  were  those  in  respect  of 
which  the  tolls  were  due,  or  that  they  were  the  property  of  the  person  from  whom 
the  tolls  were  due.  It  therefore  does  not  shew  that  the  plaintills  had  any  authority 
to  distrain  them.  But  as  the  demurrer  Ls  to  the  whole  declaration,  it  is  sutlicient  to 
say  that  one  count  is  good,  and  the  judgment  must  be  for  the  plaintiffs. 

Aldek.son,  B.  The  demurrer  is  in  form  a  demurrer  to  the  whole  declaration, 
and  as  one  count  is  good,  it  is  sutlicient  to  entitle  the  plaintiffs  to  judgment. 

Judgment  for  the  plaintiffs. 

Si'lLLER  V.  JoHNSOiN.  Exch.  of  Fleas.  1810. — In  an  action  brought  in  the  name  of 
the  public  officer  of  a  banking  copartnership  company,  established  under  7  Geo.  4, 
c.  46,  it  is  not  necessary  to  allege  in  the  declaration  that  the  plaintiff  is  a 
member  of  the  company,  that  he  is  resident  in  England,  or  that  he  has  been  duly 
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registered  as  required  by  the  4th  section  of  that  act :  it   is  sufficient  to  describe 
the  plaintiff  as  one  of  the  public  officers  of  the  company  duly  appointed. 

[S.  C.  8  Dowl.  P.  C.  368  ;  9  L.  J.  Ex.  175 ;  4  Jur.  367.] 

The  declaration  commenced  as  follows  : — "  James  Robert  Spiller,  one  of  the  public 
officers  of  certain  persons  united  in  copartnership  for  the  purpose  of  carrying  on  the 
trade  and  business  of  bankers  in  England,  according  to  the  statute  in  such  case  made 
and  provided,  under  the  style  and  firm  of  the  Northamptonshire  Banking  Company, 
and  which  said  J.  R.  Spiller  hath  been  duly  nominated  and  appointed  and  now  is  one 
of  the  public  officers  of  the  said  company,  according  to  the  force,  form,  and  etlect  of 
the  said  act  of  Parliament,  complains,"  &c. 

Special  demurrer,  assigning  the  following  causes  amongst  others  :  for  that  it  does 
not  appear  in  or  by  the  said  declaration,  that  the  plaintiff  was  or  is  a  member  of  the 
said  copartnership,  or  that  he  was  or  is  resident  in  England,  or  that  he  was  or  is 
registered  as  such  public  officer. 

[571]  Martin,  in  suppoit  of  the  demurrer.  The  declaration  ought  to  have  alleged 
that  the  plaintiff  is  a  member  of  the  company,  that  he  is  resident  in  England,  and 
that  he  is  registered  as  the  public  officer,  to  entitle  him  to  maintain  the  action.  The 
question  turns  on  the  4th  and  9th  sections  of  7  Geo.  4,  c.  46,  the  act  for  regulating 
banking  copartnerships  in  England.  The  9th  section  provides,  that  all  proceedings 
commenced  on  behalf  of  any  such  copartnership  "shall  and  lawfully  may  be  com- 
menced or  instituted  and  prosecuted  in  the  name  of  any  one  of  the  public  officers, 
nominated  as  aforesaid  for  the  time  being,  of  such  copaitnership,  as  the  nominal 
plaintiff'  for  or  on  behalf  of  such  copartnership."  The  mode  of  nomination  there 
referred  to  is  contained  in  the  4th  section,  which  provides  that  "  an  account  or  return 
shall  be  made  out,  wherein  shall  be  set  forth  the  true  names,  title  or  firm  of  such 
corpoi'ation  or  copartnership,  and  also  the  names  and  places  of  abode  of  all  the  members 
of  such  corporation,  or  of  all  the  partners  engaged  or  concerned  in  such  copartnership ; 
and  also  the  names  and  places  of  abode  of  two  or  more  persons  being  members  of  such 
corporation  or  copartnership,  and  being  resident  in  England,  who  shall  have  been 
appointed  public  officers  of  such  corporation  or  copartnership,  together  with  the  title 
of  office  or  other  description  of  every  such  public  officer  respectively,  in  the  name 
of  any  one  of  whom  such  corporation  shall  sue  and  be  sued,  as  hereinafter  is  pro- 
vided ;  and  every  such  account  or  return  shall  be  delivered  to  the  commissioners  of 
stamps,"  &c.  The  declaration  ought  to  have  shewn  that  these  requisites  have  been 
complied  with. 

Peacock,  contra,  was  stopped  by  the  Court. 

Lord  Abingek,  C.  B.  It  is  not  at  all  requisite  that  those  facts  should  be  stated 
in  the  declaration.  If  the  fact  be  that  the  plaintiff  is  not  a  member  of  the  company, 
and  [572]  that  the  requisites  of  the  act  have  not  been  complied  with,  the  opposite 
party  may  avail  himself  of  that  as  a  defence  to  the  action. 

Alderson,  B.  In  actions  by  the  assignees  of  a  bankrupt,  it  is  not  necessary  to 
state  in  the  declaration  that  they  were  elected  by  the  creditors. 

Judgment  for  the  plaintiff. 


Phillips  and  Other.s  r.  Huth  and  Others.  Exch.  of  Pleas.  1840. — The  plaintiffs 
owners  of  a  cargo  of  tobacco,  on  the  arrival  of  the  vessel,  placed  the  bill  of  lading 
(indorsed  in  blank)  in  the  hands  of  W.,  as  their  factor,  for  sale.  W.  entered  the 
goods  at  the  Custom-house  in  his  own  name,  and  (before  the  cargo  was  weighed, 
and  without  the  plaintiffs'  knowledge)  obtained  a  dock-warrant  for  it  in  his  own 
name.  W.  had  previously  agreed  with  the  defendants  for  the  advance  to  him 
(W.)  of  £20,000,  on  the  deposit  of  other  dock-warrants  as  a  security.  The 
defendants,  thinking  that  security  insufficient,  refused  to  advance  more  than 
£12,000;  whereupon  W.  pledged  with  him  the  dock-warrant  of  the  plaintiffs' 
tobacco,  as  a  security  for,  and  obtained  thereon,  the  remaining  £8000 : — Held, 
that,  under  these  circumstances,  it  did  not  sufficiently  appear  that  W.  was  intrusted 
with  this  dock-warrant,  within  the  meaning  of  the  Factor's  Act,  6  Geo.  4,  c.  94,  s.  2, 
and  therefore  that  the  plaintiffs  were  entitled  to  recover  from  the  defendants  the 
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proceeds  of  the  tobacco,  which  was  sold  by  the  defendants  on  W.'s  becoming 
bankrupt. — In  order  to  make  the  factor  a  part}'  intrusted  with  the  dock-warrant, 
within  the  meaning  of  the  act,  it  must  appear  that  the  owner  of  the  goods 
intended  that  the  factor  should  be  possessed  of  it  at  the  time  of  the  pledge,  or ' 
that  he  should  exercise  the  power,  which  the  possession  of  the  bill  of  lading  gave 
him,  of  obtaining  the  dock-warrants  whenever  he  in  his  discretion  might  think 
fit. — The  defendants  had  advanced  to  W.  a  sum  of  £14,000,  on  the  deposit  of 
,  American  state  bonds.  W.  &  C.  afterwards  entered  into  partnership,  and  agreed 
with  the  defendants,  in  consideration  of  their  discounting  W.  &  C.'s  acceptances 
for  £14,400,  to  deposit  with  them  as  a  security  dock- warrants  for  goods  held  by 
them.  W.  &  C.  accordingly  deposited  with  the  defendants  the  dock-warrant  of 
another  cargo  of  tobacco  belonging  to  the  plaintiffs,  which  they  had  taken  out  in 
their  own  names,  under  similar  circumstances  with  the  former.  The  defendants 
gave  up  to  W.  the  Ameiican  bonds,  and  paid  over  to  W.  &  C.  the  balance,  after 
deducting  the  debt  due  to  them  from  \V.,  and  the  discount: — Held,  that  if, 
according  to  the  intention  of  both  parties,  the  £14,400  was  to  be  placed  entirely 
at  the  disposal  of  W.  X-  C,  to  apply  it  to  any  purpose  of  their  own  as  they  pleased, 
and  they  directed  its  payment  in  account  to  the  defendants  in  satisfaction  of  W.'s 
debt,  this  was  an  advance  of  money  to  W.  &  C.  within  the  meaning  of  the 
6  (Jeo.  4,  c.  94,  s.  2  ;  but  if  their  intention  was,  that  the  new  advance  was  only 
for  the  purpose  of  satisfying  W.'s  former  debt,  and  it  would  not  have  been  made, 
except  upon  the  understanding  that  it  should  be  so  applied,  and  the  application 
of  it  otherwise  would  have  been  a  breach  of  the  agreement,  then  it  was  not  an 
advance  within  the  statute. 

[S.  C  10  L.  J.  Ex.  65.  Referred  to,  Cole  v.  North  Western  Bank,  1875,  L.  R.  IOC.  P. 
367  ;  Cahn  v.  Pocketl's  Bristol  Cfuinnel  Steam  Packet  Company,  [1899]  I  Q.  B.  660. 
See  Hatfield  v.  Phillips,  M.  &  W.  647.] 

Assumpsit  for  money  had  and  received.  Pleas,  non-assumpsit,  and  a  set-ofl"  for 
money  p.iid  ;  with  a  plea  of  payment  into  Court.  At  the  trial,  before  Gurney,  B.,  at 
the  London  Sittings  after  last  Michaelmas  Term,  it  ap-[573]-peared  that  the  action 
was  brought  to  recover  the  amount  of  the  proceeds  of  certain  tobacco,  sold  by  the 
defendants  under  the  following  circumstances  : — 

The  plaintiffs  were  the  owners  of  two  cargoes  of  tobacco,  laden  on  board  two 
vessels,  called  the  "  Amelia  "  and  the  "  Mariposa,"  which  arrived  in  the  London  Docks, 
the  former  on  the  24th  of  September,  1836,  ami  the  latter  on  the  11th  of  October  in 
the  same  year.  On  the  arrival  of  the  "  Amelia,"  the  plaintiffs  placed  the  bill  of  lading 
of  her  cargo  in  the  hands  of  Mr.  Warwick,  an  extensive  dealer  in  tobacco,  as  their 
factor,  for  the  sale  thereof :  and  on  the  arrival  of  the  "  Mariposa,"  they  placed  the  bill 
of  lading  of  that  vessel  in  the  hands  of  Messrs.  Warwick  &  Clagett,  (Warwick  having 
taken  Clagett  into  partnership  in  the  interim),  as  their  factors,  for  the  like  purpose. 
Both  the  bills  of  lading  were  indorsed  in  blank.  The  cargoes  were  entered  at  the 
custom-house  by  Waiwick  and  Warwick  k  Clagett  respectively,  in  their  own  names, 
so  that  they  were  enabled  to  obtain  dock-warrants  also  in  their  names;  and  accordingly, 
on  the  30th  of  September,  Warwick  obtained  a  dock- warrant  in  his  name  for  the  cargo 
of  the  "Amelia";  and  another  dock-warrant  for  the  cargo  of  the  "Mariposa"  was 
obtained  by  Warwick  &  Clagett  on  the  7th  of  November  following. 

Prior  to  the  arrival  of  the  "Amelia,"  Warwick  had  agreed  with  the  defendants  to 
make  a  deposit  of  certain  dock  warrants  of  his  own  as  a  security  for  a  loan  of  £20,000 ; 
and  on  the  24th  of  September,  1836,  he  wrote  to  the  defendants  as  follows : — 

"Messrs.  F.  Huth  &  Co.  "London,  24th  Sept.,  1836. 

"Gentlemen, — In  consideration  of  your  having  agreed  to  discount  my  acceptances 
for  10,1561.  3s.  .jd.,  due  the  15th  of  .January  next,  and  10,19Sl.  12s.  7d.,  due  the  15th 
of  February  next,  I  now  hand  you  the  warrants  for  the  1.574]  undermentioned  goods, 
as  security  for  the  due  payment  of  the  said  acceptances  ;  an<l  in  case  of  nonpayment, 
you  are  authorized  to  sell  all  or  any  part  of  the  s.iid  goods  l)y  pulilic  auction  or  private 
sale,  and  after  p.iyment  of  all  costs  of  sale  and  charges  on  the  goods,  to  apply  the 
re.sidue  in  payment  of  my  said  acceptances,  and  interest  at  the  rate  of  £5  per  cent. 
per  annum,  and  all  expenses  to  be  incurred  by  you  in  relation  thereto.     Should  there 
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be  any  surplus,  you  will  pay  the  same  over  to  me ;  and,  on  the  contrary,  should  there 
be  any  deficiency,  I  agree  to  reimburse  you  the  same  immediately. — I  am,  &c. 

"Wm.  Sidney  Warwick. 

"London  Dock  Warrant,  No.  1875,  for  526  hhds.  tobacco. 
Ditto  „  „  1876,  for  639 

The  defendants,  in  pursuance  of  this  agreement,  advanced  to  Warwick  the  sum^of 
£12,000 ;  but,  on  examining  the  parcels  of  tobacco  mentioned  at  the  foot  of  the  letter, 
they  thought  the  security  insutticient,  and  refused  to  advance  more  than  that  sum. 
Warwick,  in  order  to  induce  them  to  advance  the  remaining  £8000,  agreed  to  pledge 
with  them  the  dock-warrant  of  the  tobacco  by  the  "  Amelia,"  and  accordingly, 
immediately  on  his  obtaining  it,  on  the  30th  of  September,  he  pledged  it  with  the 
defendants,  and  obtained  the  further  advance  of  £8000. 

The  dock-wai-rant  of  the  cargo  of  the  "  Mariposa  "  was  pledged  with  the  defendants 
by  Warwick  &  Clagett,  on  the  7th  of  November,  1836,  under  the  following  circum- 
stances :  it  appeared  that  Warwick  had,  on  the  1 7th  of  September,  when  he  was 
carrying  on  business  on  his  own  account,  obtained  from  the  defendants  an  advance  of 
the  sum  of  £14,000,  on  a  deposit  of  Louisiana  and  Virginia  state  bonds,  to  be  repaid 
on  the  17th  of  November  following.  On  the  1st  of  October,  the  partnership  between 
Warwick  &  Clagett  was  foi'med,  to  the  knowledge  of  the  [575]  plaintiffs.  An  applica- 
tion was  afterwards  made  by  them  to  the  defendants  for  a  loan  ;  and  according  to  an 
arrangement  then  made,  it  was  agreed  that  the  defendants  should  discount  Warwick 
&  Clagett's  acceptances  for  £14,400,  on  a  deposit  of  dock-warrants  as  a  security  ;  the 
American  bonds  to  be  given  up.  The  following  written  agreement  was  accordingly 
entered  into : — 

"  Messrs.  Frederick  Huth  &  Co.  "  London,  7th  November,  1836. 

"  Gentlemen, — In  consideration  of  your  having  agreed  to  discount  our  acceptances 
for  £6400,  say  £6400,  due  7th  of  February,  1837,  £8000,  say  £8000,  due  7th  of 
Febi-uary,  1837,  together  £14,400,  we  now  hand  you  warrants  for  the  under-mentioned 
goods,  to  be  held  by  you  as  security  for  the  due  payment  of  the  said  acceptances  ;  and 
in  ca.sc  of  nonpayment  thereof,  you  are  authorized  to  sell  all  or  any  part  of  the  said 
goods  by  public  or  private  sale,  and  after  payment  of  all  costs  of  sale  and  charges  on 
the  goods,  to  apply  the  residue  in  payment  of  our  said  acceptances,  and  interest  at 
the  rate  of  £5  per  cent,  per  annum,  and  all  expenses  incurred  by  you  in  relation 
thereto.  Should  there  be  any  surplus,  you  will  pay  the  same  over  to  us ;  and,  on 
the  contrary,  should  there  be  anj'  deficiency,  we  engage  to  reimburse  you  the  same 
immediately. — We  remain,  &c.  "  Warwick  &  Clagett. 

"  London  Dock  Warrants  : — 

"No.  1880,  7th  Nov.,  1836,  492  hhds.  tobacco,  ex  '  Mariposa,'  a  Virginia. 
—    1881,         „  „       662  ditto,     ditto     ex  '  John  Marshall,'  New  Orleans." 

The  American  bonds  were  accordingly  given  up  to  Warwick,  interest  calculated  on 
the  former  advance  of  £14,000  [576]  to  the  debit  of  Warwick,  and  credit  given  for 
the  £14,400,  less  discount,  and  a  balance  of  1221.  3s.  lOd.  was  paid  by  the  defendants 
to  Warwick  &  Clagett. 

It  was  proved  that  the  weighing  of  tobacco  does  not  usually  commence  until  a 
month  or  more  after  its  arrival  in  the  docks,  in  consequence  of  its  being  unfit  for  that 
purpose,  from  being  in  a  state  of  fermentation  ;  and  it  is  afterwards  sold  according  to 
the  weight  at  the  King's  Beam.  The  weighing  of  the  tobacco  by  the  "Amelia" 
commenced  on  the  8th  of  November,  and  ended  on  the  20th  of  December,  and  of  that 
by  the  "Mariposa"  commenced  on  the  13th  of  November,  and  ended  on  the  30th  of 
January,  1837.  This  was  not  known  to  the  pLaintiti's,  who  frequently  applied  to 
Warwick  &  Clagett  for  samples  and  weights,  and  about  the  middle  of  Januar3'  directed 
th.at  the  warrants,  when  obtained,  should  be  in  their  own  names.  On  the  8th  of 
February,  Warwick  S;.  Clagett  stopped  payment,  upon  which  it  became  known  to  the 
plaintiffs,  foi-  the  first  time,  that  both  the  cargoes  had  been  pledged  to  the  defendants 
in  the  manner  before  mentioned. 

It  appeared  from  the  evidence,  that  sales  of  tobacco  were  effected,  sometimes  by 
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delivery  orders,  sometimes  by  a  transfer  of  the  warrants,  which  latter,  however,  could 
not  conveniently  be  done  where  less  than  the  whole  cargo  was  sold.  No  precise  usage 
of  trade  in  that  respect  was  however  established.  The  defendants  sold  both  the 
cargoes,  and  paid  into  Court  the  balance,  after  deducting  the  amount  of  their 
advances. 

It  was  contended  by  the  plaintiffs'  counsel  at  the  trial,  that  the  defendants  were 
not  entitled  to  retain  the  amount  of  their  advances,  under  the  Factors'  Act,  6  Geo.  4, 
c.  94,  s.  2,  —  Hrst,  because  the  warrant  of  neither  cargo  was  intrusted  to  the  factors, 
within  the  meaning  of  that  act ;  secondly,  because  no  advance  was  made  on  the  pledge 
of  the  warrant  of  the  cargo  of  the  "Amelia,"  such  as  would  authorize  the  defendants 
in  retaining  the  proceeds  of  that  cargo  :  [577]  thirdh',  with  respect  to  the  "  Mariposa," 
because  there  was  no  advance  of  anything  beyond  the  sum  of  1221.  3s.  lOd.,  on  the 
pledge  of  the  warrant  of  that  cargo.  The  leai'ued  Judge  having  expressed  his  opinion, 
that,  to  establish  a  lien  under  this  act,  there  must  be  a  pledge  of  .some  document 
intrusted  to  the  broker  by  the  owner,  not  one  which  he  had  himself  obtained  for  the 
purpose  of  committing  a  fraud,  left  the  two  following  questions  to  the  jury  :  first, 
whether  the  plaiutift's  had  intrusted  these  warrants,  or  either  of  them,  to  Warwick,  or 
AVarwick  &  Clagett ;  secondly,  whether  the  defendants  made  advances  upon  the 
warrants  of  the  "Amelia"  and  the  "Mariposa"?  The  jury  found  both  questions  in 
the  affiimative  They  also  found  that  the  defendants  believed  that  Warwick  and 
Waiwick  &  Clagett  were  the  true  owners  :  and  the  veidict  was  thereupon  entered  for 
the  defendants 

Cresswell,  in  Hilary  Term  last,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  had,  on  the  ground  of  misdirection,  and  of  the 
verdict  being  against  the  evidence.  Cause  was  shewn  in  the  Vacation  Sittings  after 
that  term,  by 

The  Attorney-General  and  .J.  Bayley,  for  the  defendants.  First,  with  regard  to 
the  cargo  of  the  "  Amelia."  The  defendants  were  fully  entitled  to  retain  the  amount 
of  their  advances  upon  the  warrant  of  that  cargo.  The  question  will  turn  upon  the 
construction  to  be  put  upon  the  2nd  section  of  the  Factor's  Act,  G  Geo.  4,  c.  94. 
It  is  thereby  enacted,  "  that  an}'  person  or  persons  intrusted  with  and  in  possession 
of  any  bill  of  lading,  India  warrant,  doek-wairant,  warehouse-keeper's  certificate, 
wharfinger's  certificate,  warrant  or  order,  for  delivery  of  goods,  shall  be  rleemed  and 
taken  to  be  the  true  owner  or  owners  of  the  goods,  wares,  and  merchandize  described 
and  mentioned  in  the  said  several  documents  hereinbefore  stated  respectively,  or  either 
of  them,  so  far  as  to  give  validity  to  any  [578]  contract  or  agreement  thereafter  to  be 
made  or  entered  into  by  such  person  or  persons  so  intrusted  and  in  possession  as 
aforesaid,  with  any  person  or  persons,  body  or  bodies  politic  or  corporate,  for  the  sale 
or  disposition  of  the  said  goods,  wares,  and  merchandize,  or  any  part  thereof,  or  for 
the  deposit  or  pledge  thereof,  or  any  part  thereof,  as  a  security  for  any  money  or 
negotiable  instrument  or  iiistruments  advanced  or  given  by  such  person  or  persons, 
body  or  bodies  politic  or  corporate,  upon  the  faith  of  such  .several  documents,  or 
either  of  thcni."  The  (juestion  therefore  is,  was  not  Warwick  instrusted  by  the 
plaintifl's  with  the  dock-warrant  of  the  cargo  of  the  "Amelia";  or,  at  all  events,  was 
there  not  evidence  to  go  to  the  jury  that  he  was  so  intrusted  '  It  is  submitted  that 
he  was  so  intrusted.  The  plaintifl's,  by  intrusting  him  with  the  bill  of  lading,  gave 
him  authority  to  land  the  goods  in  his  own  name,  and  having  so  landed  them,  he  was 
enabled  to  obtain  the  dock-wairants.  By  transmitting  the  bill  of  lading  to  the  factor, 
they  intrust  him  also  with  the  dock-warrant,  which  is  the  necessary  produce  of  the 
bill  of  lading.  And  where  is  the  difference  between  the  fact  of  the  intrusting  bei?ig 
established  Ijy  such  evidence,  and  by  the  universal  course  of  trade,  or  by  the  express 
direction  of  the  consignor?  It  can  never  be  laid  down  as  law,  that  the  factor  is  not 
intrusted  with  the  dock-warrant,  because  that  instrument  was  never  in  the  bodily 
possession  of  the  consignor.  A  consignor  living  abroad  never  can  have  the  dock- 
warrants  in  his  possession  ;  and  if  such  were  held  to  be  the  law,  the  effect  would  be 
to  strike  out  <lockwai rants,  and  eveiy  document  of  that  description,  except  the  bill 
of  laduig,  out  of  the  second  section  of  the  statute.  If  the  consignor,  by  transferring 
the  bill  of  lading,  enables  the  factor  to  obtain  the  dock-warrant,  he  is  intrusted  with 
the  dock-warrant  by  the  authority  of  the  consignor,  as  much  as  he  is  with  the  hill  of 
lading.  The  question  really  is,  can  there  have  been  an  "intrusting"  without  the 
dock-warrant  having  been  in  possession  of  the  owner  [579]  of  the  goods ;     If  there 


544  PHILLIPS   V.  HUTH  6M.  &W.  580. 

can,  then  it  is  a  question  of  fact  to  be  determined  by  the  jniy  :  here  it  was  submitted 
to  them  by  the  learned  Judge,  and  they  have  found  that  Warwick  was  intrusted  with 
the  dock-wari-ant.  [Alderson,  B.  You  imply  an  intrusting  of  the  dock-warrant  from 
the  fact  of  the  actual  intrusting  of  the  bill  of  lading'?]  Yes  ;  from  an  iiitrusting  with 
that  which  necessarily  gives  the  other.  [Alderson,  B.  Not  necessarily  ;  because, 
suppose  the  letter  accompanying  the  bill  of  lading  had  said — "take  out  the  dock- 
warrant  in  my  name,"  in  that  case  it  would  be  quite  clear  the  consignor  did  not  intend 
to  intrust  the  factor  with  the  dock-warrant.]  That  would  make  tio  diHerence  here ; 
it  would  be  like  the  case  where  a  general  agent  receives  special  instructions,  in  which 
case  the  persons  with  whom  he  deals  are  not  bound  thereby.  The  question  is,  was 
there  not  evidence  to  go  to  the  jury  that  the  factor  was  intrusted  with  the  possession 
of  the  dock-warrant,  when  he  was  intrusted  with  the  document  which  clearly 
authorized  him  to  obtain  the  dock-warrant?  The  case  of  Cloxev.  Holmes  (^  M.  &  Rob. 
22),  which  may  be  referred  to  on  the  other  side,  has  no  beaiing  on  the  present  case. 
There  Alderson,  H.,  left  it  to  the  jury  to  say  whether  the  defendants  knew  that  the 
goods  did  not  belong  to  HoUingworth,  the  consignee,  and  whether  he  had  any  lien 
on  them  ;  the  jury  found  that  they  did  not,  and  that  he  had  no  lien  on  them  :  that 
finding  made  an  end  of  the  case.  His  Lordship  expressed  a  clea?'  opinion  that  the 
statute  gave  validity  only  to  pledges  by  a  factor  of  documents  with  which  the  real 
owners  had  previously  intrusted  him,  and  that  it  did  not  extend  to  the  pledge  of 
documents  created  (as  in  that  instance)  by  the  factor  himself.  But  the  documents  in 
that  case  were  merelj'  a  delivery  oi-der  and  a  warehouseman's  acknowledgment,  which 
are  materially  different  in  their  nature  from  dock-warrants,  and  [580]  do  not  come 
within  any  of  the  words  of  the  second  section.  There  was  in  that  case  no  dock- 
warrant  or  certificate — nothing  to  shew  that  HoUingworth  was  the  owner  of  the  goods  ; 
nothing  with  which  he  could  be  said  to  have  been  intrusted  by  his  principal.  It  was 
said  to  be  a  defect  in  that  statute,  that  it  did  not  authorize  a  pledge  of  the  goods, 
but  only  of  the  symbol  of  property  in  the  goods  :  the  actual  pledge,  however,  in  that 
case,  was  of  the  goods  them.selves,  so  that  it  could  not  come  within  the  protection  of 
the  act.  Nothing  there  laid  down  l)y  the  learned  Judge  can  be  supposed  to  refer  to 
a  case  like  the  present,  where  the  goods  are  not  pledged,  but  the  dock-warrant  which 
represents  them.  [Alderson,  B.  If  you  look  at  the  argument  in  that  case,  it  will 
shew  what  the  case  must  have  been.  It  was  argued  "that  the  act  only  gave  validity 
to  pledges  made  b\'  the  factor  of  bills  of  lading,  and  other  documents  of  that  nature, 
evidencing  title,  and  with  which  the  factor  may  have  been  intrusted  by  his  principal. 
All  the  documents  enumerated  in  the  statute  were  of  that  description  ;  but  here  the 
Banking  Company  made  the  advance  on  the  faith  of  a  mere  delivery  order  in  the  one 
case,  and  of  a  warehouseman's  acknowledgment  in  the  other."  The  marginal  note  is 
very  incorrect.  I  have  my  note  of  the  case.  I  expressed  my  opinion  on  the  con- 
struction of  the  statute,  thus  :  "The  defendant  must  shew  that  HoUingworth  was 
intrusted  with  the  property  by  the  plaintiff:  there  is  no  evidence  of  that  in  this  ease." 
That  is  all  my  note.  I  directed  the  jury  to  find  for  the  plaintiff.]  There  is  nothing 
in  that  opinion  hostile  to  the  case  of  the  present  defendants.  [Parke,  B.  You  say 
the  giving  of  the  bills  of  lading  was  evidence  to  go  to  the  jury  that  the  broker  intrusted 
with  them  was  really  meant  by  the  owner  of  the  goods  to  take  out  the  dock- warrants  ?] 
Yes  ;  if  he  thought  fit  in  his  discretion  to  do  so.  It  is  not  necessary  to  shew  that  the 
consignor  necessarily  supposed  that  the  dock-warrant  would  be  obtained  by  the  factor. 
[Parke,  [581]  B.  Must  he  not  mean  to  intrust  the  factor  with  the  warrants?] 
Undoubtedly,  he  must  mean  to  intrust  the  factor,  if  he  should  choose  to  take  out  the 
warrants.  It  must  and  does  often  happen,  that  the  factor  sells  the  goods  before  they 
arrive,  on  the  faith  of  the  bill  of  lading.  The  consignor  leaves  that  to  his  discretion. 
[Parke,  B.  He  means  to  intrust  hira  contingently.  If  he  does  not  sell  the  goods,  by 
transferring  the  bill  of  lading  before  they  arrive,  when  they  do  arrive,  vou  say  he 
means  him  to  pursue  the  ordinary  course,  and  take  out  the  dock-warrants.  We  must 
come  to  the  consideration  of  what  the  word  "intrust"  means.]  The  act  does  not 
apply  to  a  case  where  there  is  a  mere  possession  of  the  document,  as  where  the  pos- 
session of  it  is  obtained  bv  fraud  or  felony,  without  the  authority  of  the  consignor. 
It  must  be  intrusted  by  hira  :  but  the  word  "intrust"  applies  just  as  much  to  the  bill 
of  lading  as  it  does  to  the  dock-warrant.  When  the  consignor  intrusts  the  factor 
with  the  bill  of  lading,  by  transmitting  it  to  him  as  the  consignee,  then  he  intrusts 
him  with  the  dock-warrant,  which  he  enables  and  authorizes  him  to  obtain  by  means 
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of  that  bill  of  lading ;  and  if  so,  he  is  the  person  "  intrusted  with  and  in  possession 
of "  the  dock-warrants,  and  is  to  be  deemed  and  taken  to  be  the  true  owner  of  the 
goods  described  therein,  within  the  meaning  of  the  act  of  Parliament. 

The  second  objection  is,  that  there  was  no  advance  of  money  on  the  deposit  of 
the  dock-warrant  of  the  cargo  of  the  "Amelia,"  because  that  deposit  was  made  after 
the  agreement  of  the  2-tth  of  September  had  been  entered  into.  It  is  true  that  that 
agreement  had  been  entered  into  ;  but  the  defendants  had  refused  to  advance  more 
than  £12,001)  upon  the  security  therein  mentioned,  and  it  was  only  upon  the  faith  of 
the  deposit  of  the  dock-warrant  of  the  cargo  of  the  "Amelia,"  that  the  further  sum 
of  £«000  was  advanced.  That  was,  therefore,  an  advance  within  the  meaning  of  this 
act  of  Pai'liament.  [Parke,  H.  The  defendants  1582]  were  bound  by  their  contract 
to  discount  the  two  acceptances  mentioned  in  the  agreement,  upon  the  deposit  of  the 
two  cargoes  theiein  referred  to.  When  they  refu-sed  to  do  that,  and  refused  to 
advance  the  remaining  £8000,  it  gave  Warwick  a  right  of  action  against  them.  Is 
not  that  a  dii!erent  case  from  that  of  a  party  making  an  advance  upon  a  new  pledge 
of  other  property?]  V\'arwick  acquiesced  in  the  proposed  arrangement,  and  the 
defendants  aflvanced  him  £8000  upon  the  deposit  of  the  warrants  of  the  "Amelia." 
That  was,  theiefore,  an  advance  entii'ely  on  the  faith  of  that  warrant. 

Next,  with  respect  to  the  pledge  of  the  cargo  by  the  "Mariposa."     That  transac- 
tion originated  on  the  17th  of  September,  when  Warwick  was  carrying  on  business  on 
his  own  separate  account.     On  that  day  he  negotiated  with  the  defendants  for  a  loan 
of  £14,000,  to  be  repaid  on  the  I7th  of  November  following.     The  security  given  for 
that  loan,  for  which   Warwick   was  solely  liable,  was  the  deposit  of  Virginia  and 
Louisiana  state  bonds.     Then  the  partnership  is  formed,  and  the  agreement  of  the 
7th  of  November  is  entered  into  between  Warwick  &  Clagett  on  the  one  hand,  and 
the  defendants  on  the  other.      That  agreement  was,  that  the  American  bonds  should 
be  returned  to  Warwick,  and  that  the  defendants  should  discount  the  acceptances  of 
Warwick  ifc  Clagett  foi-  £14,400,  to  become  due  on  the  7th  of  February  following. 
It  is  not  in  dispute,  that  it  was  contemplated   that  this  money  should  be  applied  in 
paying  the  debt  then  due  from  Warwick,  in  respect  of  the  former  loan  of  the  17th 
of  September.     Suppose  the  money  had  actually  been  paid   in  gold  on  the  7th  of 
November,  and  that  Warwick  &  Clagett  having  the  £14,400,  minus  the  discount, 
(which  would  reduce  it  to  £14,220),  it  was  their  intention,  as  soon  as  they  got  that 
sum  into  their  possession,  to  apply  it  to  pay  ofl'  the  separate  debt  of  Warwick  ;  would 
not  that  be  a  transaction  within  the  2nd  section  of  the  act — it  being  [583 1  conceded, 
for  the  sake  of  the  argument,  that  Warwick  &  Clagett  were  intrusted  with  the  dock- 
warrant  of  the   "Mariposa"?     Would   there  not  be  an  agreement  entered  into  by 
Warwick  &  Clagett,  "  so  intrusted  and  in  possession  as  aforesaid,"  with  the  defen- 
dants, for  the  deposit  of  this  document,  "as  a  security  for  money  advanced  or  given 
by  such  person  or  persons  &c.,  upon  the  fjiith  of  such  several  documents,  or  either  of 
them?"     What  took  place  in  this  case  amounts  to  the  same  thing,  when  there  is 
payment  by  an  etjtry  in  account,  it  is  the  same,  with  regard  to  its  legal  ei'ect,  as  if 
the  manual  operation  had  taken  place  of  paying  over  the  money,  and  paying  it  back 
again.     Even  then,  no  doubt,  the  objection  suggested  on  the  other  side  would  ai-ise, 
that  this  is  not  a  transaction  protected  by  the  2nd  section,  because  it  was  in  the  con- 
templation of  the  parties  that  the  money  should  be  applied  in  repaying  the  debt  due 
from  Warwick  alone  to  the  defendants.      But  it  is  submitted  that  the  application  of 
the  money  in  that  way,  even  if  that  had  been  made  part  of  the  contract,  would  not 
take  the  case  out  of  the  protection  of  the  act: — still  there  would  be  an  intrusting — 
still  there   would   be  an  agreement  to  make  the  advance — still  there  would  be  an 
advance  on  the  faith  of  the  dock-warrant,  and  every  single  ingredient  that  the  legis- 
lature has  required  for  the  protection  of  parties  under  the  2nd  section.     (Paike,  B. 
It  does  not  ap[)ear  what  was  done  with  the  former  debt,  as  to  any  entry  in  the  books.] 
The  balance,  after  extinguishing  the  old  dclit,  and  deducting  the  discount,  was  actually 
paid  over,  a  cheque  being  given  to  Warwick  &  Clagett  for   1221.  .">s.  lOd.     [Parke,  B. 
I  he  (juestion  is,  whether  Warwick  could  have  pleaded  pa\  ment  to  an  action  brought 
for  the  14001.,  advanced  on  the  17th  September  1]     In  answer  to  such  an  action,  he 
would  have  given  in  evidence  the  agreement  of  the  7th  November :  he  would  have 
shewn  that  new  bills  were  accepted  for  the  sum  of  £14,400,  that  they  were  discounted 
by  the  defendants,  that  the  defetidants  [584J  gave  a  cheque  for   1221.  3s.  lOd.,  and 
that  the  Louisiana  and  Virginia  bonds  were  returned  by  the  defendants  to  him.    That, 
Ex.  Div.  vu.— 18 
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if  not  conclusive,  would  be  ample  evidence  for  the  jury  to  draw  the  inference  that  the 
former  debt  had  been  satisfied.  The  old  debt  was  thus  extinguished,  and  a  new  debt 
was  created.  There  is  no  .single  circumstance  required  by  the  2nd  section  to  give  the 
lender  of  the  money  protection,  which  has  not  been  here  complied  with ;  or,  at  all 
events,  there  was  evidence  to  go  to  the  jury  that  each  and  every  one  was  complied 
with  ;  and  they  have  found  that  these  advances  were  made  upon  the  faith  of  the 
dock-warrant. 

It  may  perhaps  be  argued,  that  this  is  a  transaction  within  the  3rd,  and  not  within 
the  ■2nd  section  of  the  act.  That  section  enacts,  "  that  in  case  any  person  or  persons 
&c.  shall  accept  and  take  any  such  goods,  wares,  or  merchandize,  in  deposit  or  pledge 
from  any  such  pei'son  or  persons  so  in  possession  and  intrusted  as  aforesaid,  without 
notice  as  aforesaid,  as  a  security  for  any  debt  or  demand  due  and  owing  from  such 
person  oi'  persons  so  intrusted  and  in  possession  as  aforesaid,  to  such  person  or  persons, 
&c.,  before  the  time  of  such  deposit  or  pledge ;  then  and  in  that  case  such  person  or 
persons,  &c.,  so  accepting  or  taking  such  goods,  wares,  or  merchandize  in  deposit  or 
pledge,  shall  acquire  no  further  or  other-  right,  title,  or  interest  in,  upon,  or  to  the 
said  goods,  wares,  or  merchandize,  or  any  such  document  as  aforesaid,  than  was 
possessed  or  could  or  might  have  been  enforced  by  the  said  person  or  persons  so 
intiusted  as  aforesaid,  at  the  'time  of  such  deposit  or  pledge  as  a  secui-ity  as  last  afore- 
said ;  but  such  person  or  persons,  \c.,  so  accepting  or  taking  such  goods,  wai'es,  or 
meichaiidize  in  deposit  or  pledge,  shall  and  may  acquire,  posses.s,  and  enfoice  such 
right,  title,  or  inteiest  as  was  possessed  and  might  have  been  eufoiced  by  such  person 
or  persons  so  pos-essed  and  intrusted  as  aforesaid."  The  ^nd  section  refers  to  the 
symbols  of  [585]  property  ;  the  3rd  to  the  pro])ertv  itself  i  o  make  out  that  this 
was  a  transaction  within  the  3rd  section,  the  plaintifls  must  shew  that  the  dock- 
warrant  of  the  "M:iripo.sa"  was  handed  over  by  Warwick  &  Cl.igett  for  the  debt 
before  then  due  from  Warwick  >V  L  lagett ;  because  Warwick  &  Clagett  are  the 
persons  intrusted  with  that  dock-warrant ;  and  it  is  only  wheie  there  is  a  pawn  of 
the  instrument  for  a  debt  due  from  the  person  or  persons  intrusted  with  it,  that  the 
lien  of  the  factor-  is  transferr-ed.  I  ut  here  there  was  no  arrtecedent  debt  due  fr-om 
Warwick  atrd  Clagett;  it  was  due  from  ^^  arwick  only.  [Paike,  B.  Would  it  not  he 
good  as  a  pledge  for-  the  pay  -  erit  of  the  two  bills,  sup])osirig  the  transaction  was  that 
the  old  debt  should  be  wiped  oft',  and  new  bills  given  by  Warwick  &  Clagett  for-  the 
old  debt ;  and  that  the  goods,  or-  the  warr-ant,  should  be  deposited  as  a  pledge  for  the 
due  payment  of  the  bills  .  and  would  not  that  fall  within  the  3r-d  sectiorr.  so  as  to 
entitle  the  defend  .nts  to  all  the  lien  which  Warwick  iV  Clagett  had?  I  throw  it  out 
for  your  consideration,  whether-,  taking  the  facts  to  be  as  I  have  stated,  arrd  that  ther-e 
was  no  advance  of  money,  but  that  it  was  oirly  a  wipirrg  oft'  of  the  old  debt,  and 
removing  the  sole  liability  of  Warwick  by  means  of  the  giving  of  these  bills  and  the 
deposit  of  the  dock-warrant,  it  is  not  "  a  debt  due  and  owirrg  f r-om  the  persons  intrirsted 
and  in  possession  as  aforesaid,"  within  the  3i'd  section.  It  is  an  argument  which  it 
may  be  de.sir-able  to  consider ;  otherwise,  if  the  case  does  not  fall  within  the  "ind 
section,  and  does  rrot  come  in  that  point  of  view  withirr  the  3rd,  the  defendants  would 
be  without  secur-ity  altogether.]  The  defendarrts  cotrtend  that  it  was  a  ti'ansaction 
protected  by  the  "Jrrd  section.  It  was  not  a  deposit  by  way  of  security  for  an  old  debt ; 
that  was  extinguished  ;  it  was  not  an  advance  to  Warwick,  but  to  Warwick  &  Clagett : 
the  consideration  for  the  advance  was  the  deposit  of  the  dock-[586]-warrarrt  with 
which  Warwick  &  Clagett  wer-e  intrusted,  the  plairrtift's  having  delivered  the  bill  of 
lading  to  them,  and  given  them  permission  and  autbor-ity  to  obtain  it.  By  the 
common  law  of  Errgland,  a  factor  might  sell  at  any  price,  however  inadequate,  but  he 
could  not  pawn,  however  advantageous  it  might  be  to  his  principal.  That  defect  was 
intended  to  be  remedied,  and  for  the  general  convenience  of  commerce,  the  legislature, 
by  this  act,  intended  to  provide  that  a  person  bona  fide  advancing  money  to  a  party 
having  the  symbols  of  property  intr-usted  to  him,  the  foi-mer  not  being  aware  that  the 
latter  was  not  the  actual  owner,  should  have  the  security  of  the  document  pledged 
with  him.  Here  Warwick  &  Clagett  wer-e  intrusted  with  these  dock-war-rants ;  they 
asked  for  an  advance  on  the  security  of  them,  and  the  money  was  advanced  on  the 
faith  of  their  being  deposited  as  a  security.  The  defendants  are  therefore  entitled 
to  the  protection  of  the  statute,  and  the  verdict  found  for  them  ought  not  to  be 
disturbed. 

Crompton  and  Waddington,  contn^i.     The  questions  which  arose  at  the  trial  in 
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this  case  were  altogether  matter  of  law,  and  there  was  no  question  of  fact  properly  to 
be  left  to  the  consideration  of  the  jur^^  at  least  without  a  direction  to  them  on  the 
legal  effect  of  the  statute  ;  and  the  jury  had  no  right  to  construe  it  for  themselves.  If 
that  be  so,  although  the  statement  of  the  learned  Judge  to  the  jury  cannot  be  com- 
plained of  as  containing  any  misdirection  in  terms  on  matter  of  law,  j'et  the  plaintiffs 
are  entitled  to  a  new  trial  without  payment  of  costs. 

First,  there  was  no  intrusting  of  the  factors  with  the  dock-warrant  of  either  of 
these  cargoes,  within  the  meaning  of  the  statute.  The  question  is  one  which  turns 
altogether  on  the  legal  construction  to  be  put  upon  the  words  of  the  act,  and  no 
supposed  consideration  of  hardship  or  inconve-[587]-nience  can  be  imported  into  it. 
The  argument  on  the  other  side,  as  to  this  point,  appears  to  be  mainly  rested  on  the 
supposition  that  it  is  a  necessary,  or  at  least  an  ordinary,  part  of  the  course  of  business, 
that  a  factor,  immediateh'  on  receiving  the  bill  of  lading,  would  proceed  to  obtain  a 
flock-warrant.  But  the  evidence  on  the  trial  led  to  an  entirely  different  conclusion. 
Several  of  the  most  extensive  tobacco-brokers  in  the  ti.ide  stated  that  they  had  never 
in  their  practice  known  a  warrant  taken  out  for  the  purpose  of  the  sale  of  tobacco ; 
and  other  witnesses  stated  that  it  was  not  usual  to  do  so.  It  is  necessary,  indeed,  for 
the  purpose  of  pledging ;  but  for  the  purjose  of  sale  it  appeared  that  a  delivery  order 
alone  is  necessary  ;  and  that  a  dock-wariant  would  even  be  an  impediment,  because 
it  must  in  every  case  be  taken  down  to  the  docks  for  the  purpose  of  indorsement.  It 
is  argued,  that  the  intrusting  of  the  factor  with  the  bill  of  lading,  for  the  purpose  of 
sale,  is  impliedly  and  in  eH'ect  an  intrusting  of  him  with  the  dock-warrant,  that  being 
also  a  document  by  which  the  sale  is  effected.  But  that  argument  fails,  when  it 
appears  that  the  dock-wari-ant  is  not  necessary,  nor  even  usual,  in  order  to  the  effecting 
of  the  sale.  [Alderson,  B.  Does  that  make  it  anything  more  than  a  matter  of  fact 
for  the  jury?  My  difficulty  is,  is  not  enabling  the  factor  to  obtain  the  doek-wanant 
some  evidence  of  intrusting  him  with  it?  Parke,  B.  There  seems  to  be  a  great 
difference  between  enabling  and  intrusting.  Intrusting  imports  a  confidence  reposed 
in  the  mind.  I  he  question  is,  does  it  satisfactoiily  appear  that  the  plaintiffs  meant 
Warwick  and  Clagett  to  take  out  the  dock-warrants'?]  The  evidence  shews  clearly 
that  they  did  not ;  since  at  a  much  later  period  they  were  not  oidv  in  ignorance  of 
their  having  done  so,  but  expressly  directed  thera  to  take  out  the  warrants  in  the 
plaintitls'  own  names.  But  the  mere  enabling  is  no  evidence  of  an  intiusting.  Suppose 
I  give  a  man  the  [588]  key  of  ray  bureau,  in  order  to  go  and  bring  out  of  it  particular 
pa|)ers,  and  he  takes  out  other  papers  ;  can  it  be  said  that  I  intrusted  him  with  the 
latter,  because  by  giving  him  the  key  I  enabled  him  to  obtain  them  ?  [Parke,  B.  The 
only  question  is,  whether  the  enabling — the  giving  the  power  to  do  the  act — is  not 
some  evidence  of  an  intention  that  it  should  be  done?]  Not  where  there  is  another 
mode  of  effecting  the  purpose  intended.  It  appears  to  be  straining  language  very 
much  to  say  that  a  party  was  intruste<!  with  that,  which  he  had  indeed  the  power 
given  him  to  create,  but  which  he  created  only  for  the  purpose  and  by  means  of  fraud, 
and  of  the  existence  of  which  the  principal  was  ignorant.  Here  the  dock-warrant  was 
obtained,  at  all  ever\ts  at  a  time  when  it  was  wholly  uiuiecessary  for  the  purposes  of 
the  trust,  and  merely  for  the  purpose  of  effectuating  a  fraud  upon  the  plaintiffs.  But 
even  if  the  evidence  fell  short  of  that,  the  oiuis  is  upon  the  defendants  to  prove  that 
the  case  is  within  the  statute;  they  were  bound  to  prove,  therefore,  that  it  is  the 
necessary  and  ordinary  course  of  trade  to  sell  by  means  of  the  obtaining  of  dock- 
warrants,  and  that  they  were  in  fact  obtained  in  that  necessary  and  ordinary  course 
of  trade,  and  really  for  the  purpose  of  the  .sale.  The  word  "  intrusting  "  must  be  taken 
according  to  its  fair  and  natural  import,  and  to  imply  a  particular  trust  imposed  on  the 
factor,  with  respect  to  the  taking  out  of  the  particular  document,  at  the  time  of  the 
pledge.  Admitting  that  there  may  bo  cii-eumstances  indicative  of  the  intention  of  the 
principal  to  impose  such  a  trust,  without  an  express  authority,  even  then  theie  wiis, 
in  the  case  of  the  "  Amelia,"  no  evidence  to  go  to  the  jury  from  which  to  infer  any 
such  intention.  It  was  not  contended  at  the  trial  that  there  was,  but  it  was  put 
bro.adly,  upon  the  construction  of  the  act  of  I'jirliament,  that  the  enabling  was  sufficient, 
and  that  the  priiici])al  had  thereby  concluded  himself  But  if  that  be  enough,  an 
express  pro-[589]-liibition  can  make  no  difference,  as  against  the  pawnee,  who  supposes 
the  factor  to  be  the  owner.  But  the  pawnee  is  not  the  only  part}*  for  whose  protection 
the  stiitute  was  framed,  but  the  consignors  and  consignees  also,  who  are  protected  only 
by  the  word  "  intrusted," 
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But  it  may  be  contended,  further,  that  upon  the  true  construction  of  the  statute, 
it  is  meant  that  the  principal  shall  have  the  opportunity  of  marking  the  document 
with  the  notice  to  which  the  proviso  in  the  second  section  refers  : — "  Provided  such 
person  or  persons,  &c.,  shall  not  have  notice  by  such  documents,  or  either  of  them,  or 
otherwise  that  such  person  or  persons  so  intrusted  as  aforesaid  is  or  are  not  the  actual 
and  bona  fide  owner  or  owners  &c.,  of  such  goods,"  &c.  And  it  may  be  for  this  reason, 
that  the  statute  does  not  authorize,  any  more  than  before,  a  pledge  of  the  goods 
themselves,  but  only  of  the  documents  which  are  the  symbols  of  property  in  them  ; 
because  the  principal  cannot  give  that  notice  on  the  face  of  the  goods,  so  as  to  prevent 
the  factor  from  pledging  them  in  his  own  name,  which  he  can  upon  the  documents. 
The  real  owner  ought,  therefore,  to  have  an  op(^;ortunity  of  putting  his  title  upon  every 
document,  and  of  giving  notice  thereof  by  it,  if  he  chooses.  Here  it  was  impossible 
that  the  plaintifis  could  have  thus  protected  themselves.  [Alderson,  B.  1  hat  con- 
struction would  go  the  length  of  saying,  that  in  the  case  of  a  foreign  consignor,  no 
document  could  ever  be  pledged  except  the  bill  of  lading.]  He  might  give  the  factor 
an  e.vpress  authority,  and  so  waive  his  legal  right. 

With  regard  to  the  case  of  C'/cse  v.  Holmes  (2  M.  .%  Rob.  22),  although  there  was 
no  direct  decision  upon  the  point  now  in  question,  it  evidently  was  the  subject  of 
discussion,  and  the  learned  judge  appears  to  have  formed  an  opinion  upon  it.  The 
report  states,  that  "  his  lordship  expressed  a  clear  opinion  that  the  statute  gave  validity 
only  to  pledges  by  a  [590]  factor  of  documents  with  which  the  real  owner  had  previously 
intrusted  him,  and  that  it  did  not  extend  to  the  pledge  of  documents  created  by  the 
factor  himself."  [.Alderson,  B.  I  think  the  word  "previously"  goes  beyond  my 
meaning.]  The  latter  words  are  sufficient  to  support  the  argument  for  the  present 
plaintiffs.  [Alderson,  B.  If  your  argument  be  correct,  that  the  owner  ought  to  have 
an  opportunity  of  indorsing  his  title  on  the  document,  that  would  give  effect  to  the 
word  "  previously,"  although  I  dare  say  that  was  not  in  my  mind  at  the  time.] 

Secondly,  the  contract  as  to  the  cargo  of  the  "Amelia"  was  not  such  a  contract  of 
loan  as  would  fall  within  this  statute  :  in  the  first  place,  because  there  was  a  binding 
agreement  between  the  parties,  whereby  the  defendants  were  positively  bound  to 
advance  £20,000  on  the  freight  of  other  cargoes,  not  belonging  to  the  plaintiff's,  the 
non-performance  of  which  would  give  Warwick  a  right  of  action.  What  was  after- 
wards done  had  relation  back  to  that  agreement  upon  which  it  was  done,  and  there 
was  no  consideration  for  a  new  loan  on  the  security  of  the  plaintiflfs'  cargo.  In  reality, 
that  advance  was  under  the  old  contract,  and  the  defendants  wrongfully  and  without 
consideration  extorted  these  dock-warrants  from  Warwick,  before  they  would  do  that 
which  they  were  bound  in  law  to  do  by  virtue  of  their  prior  agreement.  In  the  next 
place,  this  was  a  pledge  of  the  plaintifis'  and  of  other  property  together,  and  it  was 
part  of  the  contract  that  at  a  certain  price  any  part  of  the  property  might  be  taken 
out  of  the  pledge  :  and  thereby  the  party,  whose  property  is  wrongfully  pledged,  loses 
the  right  he  would  otherwise  have  had,  of  having  the  property  that  was  well  pledged 
first  applied  to  the  satisfaction  of  the  debt.  It  is  clear,  that  where  a  factor  pledges 
his  own  and  his  principal's  pioperty,  the  former  must  be  first  applied,  at  least  in 
equity,  and  it  is  apprehended  in  law  also,  to  the  satisfaction  of  the  pledge.  [Parke,  B. 
That,  I  think,  was  [591]  settled  in  the  case  In  re  irestzinthns  (5  B.  &  Adol.  f<17  ; 
2  Nev.  &  M.  644).]  Such  a  pledge  as  this,  therefore,  was  not  a  fair  advance  of  money, 
within  the  meaning  of  the  statute. 

Lastly,  as  to  the  case  of  the  "  Mariposa."  That  also  is  a  question  of  law  on  the 
construction  of  the  statute,  not  a  question  of  fact  for  the  jury  :  namely,  whether 
certain  admitted  facts  amount  to  an  advance  of  money,  or  of  negotiable  securities, 
within  the  meaning  of  the  act.  In  order  to  constitute  such  an  advance,  there  must 
be  actually  and  bona  fide  a  payment  from  the  one  party  to  the  other  at  the  time. 
Here,  what  moment  was  there  at  which  the  defendants  advanced  =£14,400  to  Warwick 
and  Clagett  on  the  faith  of  the  dock- warrants,  and  also  advanced  £14,000  to  Warwick 
on  the  faith  of  the  Louisiana  bonds  1  The  real  effect  of  the  transaction  is,  that 
Warwick  remained  liable  for  the  old  debt  until  the  sale  of  the  cargo  of  the  "  Mariposa," 
and  that  the  plaintiffs'  goods  have  been  taken  to  pay  the  £14,000  advanced  to  him  on 
the  17th  of  September.  The  object  of  the  factor  in  all  such  cases  is,  to  obtain  a 
present  advance  of  money — to  be  put  in  funds  ;  but  here  all  that  Warwick  and  Clagett 
obtain  (even  upon  the  argument  for  the  defendants)  is  a  trifling  balance  in  cash,  with 
a  liability  to  pay  a  new  debt  of  an  equal  amount  with  the  old  one.     Suppose  A.  to  have 
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given  bills  as  a  secuiit}',  which  were  renewerl  from  time  to  time,  an  i  at  length  he 
gives  a  bill  together  with  B.  ;  can  it  be  said  that  is  an  advance  to  A.  and  B.,  within 
the  statute?  It  is  said  this  was  in  eft'ect  payment  to  Warwick  and  Clagett ;  but  it 
was  not  a  payment  of  the  kind  contemplated  by  this  act  of  Parliament — an  advance 
of  money,  such  as  to  affect  the  rights  of  third  parties.  But  at  all  events,  it  must  be 
shewn  that  the  effect  of  it  was  the  discharge  of  the  old  debt,  of  which  there  is  no 
evidence  whatever.  [Alderson,  B.  It  was  not  shewn  [592]  even  to  have  been  written 
off  in  account.]  There  was  nothing  in  evidence  but  the  written  agreement,  and  the 
piyment  of  the  £122.  In  Rosf  v.  ll'Ulk  (Dans.  &  Lloyd's  Merc.  C'ases,  19),  a  factor, 
before  the  passing  of  the  6  Geo.  4,  c.  94,  pledged  E:ist  India  warrants  with  a  banker  as  a 
security.  After  the  passing  of  the  act,  a  substitution  of  new  bills  for  old  took  place 
between  the  factor  and  the  banker,  and  the  latter  claimed  to  hold  the  warrants  as  a 
security  for  a  bill  of  £10,000  then  discounted  for  the  factor,  the  cash  being  placed  to 
the  factor's  account.  It  was  held  that  this  transaction  was  not  protected  by  the 
second  section  of  the  statute.  Holroyd,  J.,  says  :  "  I  look  upon  the  transaction  as  a 
mere  renewal  of  the  former  securities :"  and  Lord  Tenterden  .says — "  I  do  not 
consider  what  was  done  with  respect  to  this  bill  a  new  agreement." 

With  regard  to  the  argument  as  to  the  third  section  of  the  statute,  it  seems  to 
amount  to  this :  that  because  the  defendants  are  not  in  a  situation  to  avail  themselves 
of  the  minor  remedy  given  by  that  section,  they  must  of  necessity  come  in  under  the 
major  remedy  of  the  second.  It  may  be  that  the  third  section  does  not  apply  to  a 
CJise  where  the  antecedent  debt  was  not  the  debt  of  the  same  person  who  afterwards 
makes  the  new  pledge  ;  but  it  is  a  strange  inference  to  say,  that  because  the  case  is 
not  strong  enough  to  be  included  in  the  enactment  which  gives  a  more  limited  remedy, 
the  party  i<  therefore  entitled  to  the  more  extensive  one. 

Cur.  adv.  vult 

In  the  present  term,  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  This  case  stood  over  for  consideration,  on  account  of  the  great  import- 
ance of  the  principal  question  which  was  liiscusseil,  as  well  to  the  parties  as  to  the 
public  :  [593]  this  being  the  first  occasion  on  which  one  of  the  clauses  in  the  Factors' 
Act,  of  frequent  practical  application,  has  required  the  exposition  of  any  of  the  courts 
in  Westminster  Hall.  Mv  learned  Brothers  and  myself,  who  heard  the  argument  on 
shewing  cause  against  a  rule  for  a  new  trial,  were  all  then  satisfied  that  it  was  fit 
that  the  case  should  be  again  submitted  to  a  jury  ;  but  we  wished  to  have  an  oppor- 
tunity of  giving  the  subject  our  full  consideration,  in  order  that  the  meaning  of  the 
statute  might  be  distinctly  defined,  and  the  law  as  applicable  to  the  question  in  the 
cause  correctly  laid  down. 

The  action  was  brought  to  recover  the  proceeds  of  two  cargoes  of  tobacco  sold  by 
the  defendants.  The  undisputed  facts  of  the  case  were  these.  The  plaintiff's  were 
the  owners  of  these  two  cargoes,  one  by  the  "Amelia,"  and  the  other  by  the  "  Mari- 
posa"; the  former  of  which  vessels  arrived  in  the  London  Docks  on  the  24th  of 
September,  the  latter  on  the  1 1th  of  October.  Shortly  after  the  arrival  of  these  ships 
respectively,  the  plaintiffs  placed  the  bills  of  lading  of  the  cargo  of  the  "Amelia"  in 
the  hands  of  Mr.  Warwick,  an  e.vtensive  tol)aeco  merchant  and  broker,  and  that  of 
the  "  Mariposa"  in  the  hands  of  Warwick  and  his  then  partner  Clagett,  carrying  on 
the  same  business,  as  their  factors  respectively,  foi-  the  sale  thereof.  Both  bills  of 
lading  were  indorsed  in  blank.  The  cargoes  were  entered  by  Warwick,  and  Warwick 
fi  Clagett,  at  the  Custom-house,  in  their  names,  which  enabled  them  to  obtain  dock- 
warrants  also  in  their  names.  On  the  30th  of  September,  \X'iG,  Warwick  obtained 
one  for  the  cargo  of  the  "Amelia"  in  his  name;  on  the  7th  of  November,  W.irwick 
&  Clagett  obtained  another  in  their  names,  for  that  of  the  "  Mariposa."  It  was  proved 
that  the  sampling  and  weighing  does  not  usually  commence  until  a  month  nr  more 
after  the  arrival,  as  the  tobacco  undergoes  some  fermentation,  and  is  not  fit  for 
weighing  until  that  has  sub  [594]  sided,  and  it  is  afterwards  sold  according  to  the 
weight  at  the  King's  beam. 

The  weighing  of  the  tobacco  by  the  "  Amelia"  commenced  on  the  8th  of  November, 
and  ended  the  2i)th  of  December,  18.'?6.  That  by  the  "Mariposa,"  commenced  on  the 
l.'5th  of  October  I8.'i6,  and  endeii  the  .30th  of  .laiuiary,  1.S37.  This  was  not  known  to 
the  plaintiffs,  who  frequently  applied  to  Warwick  iVf  Clagett  for  samples  and  weights, 
and  about  the  middle  of  lanuary  directed  that  the  warrants,  when  obtained,  should  be  in 
their  own  names.     On  the  8th  of  February  Warwick  &  Clagett  stopped  piyraent. 
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It  then  came  out  that  the  cargoes  of  both  vessels  had  been  pledged  to  the  defen- 
dants by  \A  arwick,  and  Warwick  Si  Clagett.  It  is  not  necessary  to  advert  to  either 
of  these  transactions  in  much  detail. 

The  warrants  for  the  cargo  of  the  "Amelia "  were  pledged  by  Warwick,  under 
these  circumstances.  He  had  on  the  17th  of  September,  18-36,  agreed  to  make  a 
deposit  of  tobacco-warrants  of  his  own,  for  a  loan  of  £20,000  to  be  made  to  him  by 
the  defendants.  When  Warwick  applied  for  the  £20,000,  the  defendants  insisted 
that  the  warrants  were  not  a  sufficient  security,  and  would  advance  £12,000  only. 
On  the  30th  of  September,  Warwick  procured  the  dock-warrant  for  the  cargo  of  the 
"Amelia,"  and  immediately  pledged  it  with  the  defendants,  and  obtained  an  advance 
of  £f<000  on  the  security  of  all  the  warrants.  The  warrant  of  the  cargo  of  the 
"Mariposa"  was  pledged  by  Warwick  &  Clagett  on  the  7lh  of  Novemlier,  1836, 
under  tliese  circumstances  Warwick  had  already  had  an  advance  of  £14,000  on 
the  17th  of  September,  on  a  deposit  of  American  State  Bonds,  such  advance  having 
been  made  by  discounting  Warwick's  acceptances.  On  the  7th  of  November,  an 
agreement  was  entered  into  in  writing,  for  a  discount  of  Warwick  &  Clagett's  accept- 
ances for  £14,400,  on  a  deposit  liy  way  of  security  of  the  warrant  of  the  [595] 
"Mariposa's"  cargo,  and  another  of  Warwick  &  Clagett's  own.  The  American  bonds 
were  given  up,  interest  calculated  on  the  former  advance  of  £14,000  to  the  debit  of 
Warwick,  and  credit  given  for  the  £14,400,  less  discount,  and  a  balance  of  £122  paid 
by  the  defendants  to  Warwick  &  Clagett.  Evidence  was  given  of  the  mode  in  which 
sales  of  tobacco  were  eilected.  It  was  sometimes  by  delivei'y  orders,  sometimes  by 
warrant,  which  was  not  convenient,  when  less  than  the  whole  cargo  was  sold.  No 
established  usage  of  trade  was  proved  The  defendants  sold  both  cargoes,  and  paid 
into  Court  the  balance  after  deducting  the  amount  of  their  advances.  Under  these 
circumstances,  the  plaintiffs  counsel  insisted  that  the  advances  could  not  be  i-etained 
under  the  Factors'  Act,  because,  first,  the  warrants  of  neither  cargo  were  intr-usted  to 
the  factor-s,  within  the  meaning  of  the  act;  secondly,  because  no  advance  was  made 
on  the  pledge  of  the  warrant  of  the  cargo  of  the  "  Amelia,"  such  as  would  authorize 
the  defendants  to  retain  the  proceeds  of  that  cargo  ;  thirdly,  because  there  was  no 
advance  of  any  sum  beyond  the  £122,  on  the  transaction  relative  to  the  warrant  of 
the  "  Mai-iposa." 

My  Brother  Gurney,  expressing  his  opinion  that  to  give  a  lien  under  the  act,  there 
must  be  a  pledge  of  some  document  intrusted  to  the  broker  by  the  owner-,  not  one 
which  he  had  himself  obtained,  in  or'der  to  commit  a  fraud,  left  these  questions  to  the 
jury  as  questions  of  fact : — 

1st,  Whether  the  plaintiffs  had  intrusted  these  warrants,  or  either  of  them,  to 
Warwick,  or  Warwick  &  Clagett  ■? 

2ndly,  Whether  the  defendant  made  advances  upon  the  warrants  of  the  "Amelia" 
and  "  Mariposa  "  ? 

The  jury  found  both  these  questions  in  the  affirmative.  They  also  found  that  the 
defendants  believed  that  Warwick,  and  Warwick  &  Clagett,  were  the  true  owners ; 
and  to  the  propriety  of  the  finding  on  that  point  ther-e  was  no  objection. 

[596]  A  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  both  of  the  verdict 
being  against  evidence,  and  for  a  mi-sdir'ection,  or  rather  the  want  of  a  sufficient 
direction  in  point  of  law. 

The  principal  question  is,  as  to  the  meaning  of  the  2nd  section  of  the  6  Geo.  4, 
c.  94,  commonly  called  the  Factor's'  Act. 

Befor-e  the  passing  of  this  act,  or  rather  the  previous  Factors'  Act,  the  4  Geo.  4, 
c.  83,  it  was  clear-ly  settled,  that  a  factor,  or  agent  for  sale,  had  no  power  to  pledge, 
whether-  he  was  in  possession  either  of  the  goods  themselves  or  of  the  syirrbol  of  the 
goods,  and  even  though  the  symbol  might  bear  on  the  face  of  it  some  evideirce  of  the 
property  being  in  himself,  as  in  the  case  of  a  bill  of  ladiirg,  in  which  he  was  the  con- 
signee or  indorsee.  This  was  in  accordance  with  the  general  rule,  that  he  who  deals 
with  one  acting  ex  raandato,  can  obtain  from  him  no  better  title  than  his  mandate 
enables  him  to  bestow. 

But  this  rule  was  thought  by  some  to  be  attended  with  hardship  on  merchants 
and  others  dealing  with  factors,  on  the  faith  of  their  being  principals  ;  and  the  legisla- 
tur-e,  by  the  4  Geo.  4,  first  relaxed  this  rule,  and  by  the  6  Geo.  4  extended  that 
i-ela.xation.  It  does  not  appear  to  be  necessary  to  advert  to  the  for-mei-  act,  as  the 
case  is  not  within  the  terms  of  it,  nor  does  it  throw  any  light  on  the  construction  of 
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the  latter  statute,  except  that  the  1st  sectiou  shews  that  the  word  "intrusted"  was 
not  unimportant,  and  advisedly  introduced ;  for  it  provides,  that  the  person  in  whose 
name  goods  shall  be  shipped  shall  be  deemed  to  be  "  intrusted  therewith  for  the 
purposes  of  the  act,  unless  the  contrary  thereof  shall  appear  or  be  shewn  in  evidence 
by  the  person  disputing  the  fact."  The  question  turns  upon  the  2nd  section  of  the 
6  Geo.  4 ;  it  provides,  '■  that  any  person  intrusted  with  and  in  possession  of  any  bill 
of  lading,  dock-warrant,  &c.,  shall  be  deemed  and  taken  to  be  the  true  owner  of  the 
goods  de-[597J-scribed  and  mentioned  in  those  documents,  so  far  as  to  give  validity 
to  any  contract  or  agreement  enteied  into  by  the  person  so  intrusted  and  in  posses- 
sion, with  any  other  person,  for  the  sale,  disposition,  deposit,  or  pledge  of  such  goods, 
a  security  for  an}'  monev,  or  negotiable  instrument,  advanced  or  given  by  such  other 
person,  on  the  faith  of  such  document,  provided  he  shall  not  have  notice  by  the 
document  or  otherwise  that  the  person  so  intrusted  shall  not  be  the  true  owner." 

It  is  very  clear,  that  this  section  relaxes  the  rule  of  the  common  law,  only  with 
respect  to  those  who  deal  with  persons  who  are  not  merely  in  possession  of,  but  aie 
also  intrusted  with,  the  symbol  of  property.  However  great  the  hardship  may  be  on 
innocent  persons,  and  whatever  they  may  have  supposed  from  finding  another  in 
possession  of  a  document  bearing  the  indicia  of  property  in  himself,  still  the  statute 
does  not  apply,  and  they  can  acquire  no  title  by  virtue  of  it,  unless  the  document  has 
been  intrusted  to  that  person.  If  the  legislature  had  intended  to  make  the  simple 
possession  of  such  instruments  sufhcient  to  enable  the  party  having  them  to  make  a 
good  title,  they  no  doubt  would  have  so  provided  ;  if  they  had,  the  innocent  party 
dealing  with  him  would  have  been  protected,  but  the  innocent  owner  would,  in  that 
case,  have  suffered,  if  the  document  had  been  taken  from  him  by  felony  or  fraud. 
But  b}'  providing  that  a  person  should  be  intrusted  as  well  as  in  possession,  the  incon- 
venience is  obviated.  The  statute  applies  only  to  written  documents  relating  to  goods, 
and  not  to  goods  themselves  ;  and  for  this  reason, — these  documents  may  be  made  to 
designate  the  owner's  name,  which  the  goods  themselves,  generally  speaking,  cannot ; 
and  it  is  clear  that  the  legislature  intended  that  those  persons  only  should  suffer  by 
the  frauds  of  their  agents,  who  have  intrusted  them  with  the  evidence  of  title,  and 
omitted  to  take  those  precautions  which  might  have  prevented  them  from  deceiving 
others. 

[598]  It  is  therefore  necessary,  in  order  to  give  effect  to  this  clause,  that  the  owner 
should  have  "intrusted"  the  factor  with  the  document;  not  that  it  is  necessary  that 
the  owner  should  have  had  personal  possession  of  the  document,  so  as  to  be  able  to 
mark  it  with  his  name,  and  himself  delivered  it  to  the  factor ;  for  if  his  own  agent, 
general  or  special,  puts  it  into  the  hands  of  the  factor  witli  the  factor's  name  on  it,  or 
if  the  factor  be  instructed  by  the  owner  to  obtain  the  document  in  ihat  state,  and 
does  so,  no  doulit  he  is  "  intrusted  "  by  the  owner  with  it,  within  the  meaning  of  the 
act  But  in  order  to  constitute  an  intrusting  of  such  a  document,  it  is  necessary  that 
the  owner  should  have  intended  the  factor  to  possess  it  in  that  form,  at  the  time  when 
he  had  the  posses.sion.  Intrusting  with  the  document  is  essentially  different  from 
enabling  a  person  to  become  possessed  of  it — from  giving  him  the  means  of  ol>taining 
it  An  instance  of  the  ditl'erunce  was  well  put  in  the  argument,  when  it  was  said  by 
Mr.  Cronipton,  that  one  who  gives  anotlier  the  key  of  his  l)ure.ui  to  get  out  one  paper, 
may  enalile  him  to  prociu'e  any  othci'  that  he  plea-ses  to  take,  but  iloes  not  intrust  him 
with  it.  it  is  ni)t  enough,  therefore,  to  shew  that  the  plaintiffs  iinpowered  Warwick, 
or  Warwick  &  Clagett,  to  possess  themselves  of  the  w.irianls  whenever  they  ch  so;  it 
must  be  shewn  that  the  plauitiffs  leally  intended  that  the  factor.s  shoulil  lie  possessed 
of  them  at  the  time  thev  jiledged  them,  oi  it  must  be  shewn  that  the  plaintitl's  luearit 
them  not  merely  to  have  'he  power  which  the  possession  of  the  bill  of  laduig  would 
give — of  getting  the  warrants  when  they  liked,  but  to  exercise  that  power  by  obtain- 
ing it  whenever  they  in  tlieir  discretion  might  think  tit.  If  either  of  these  intentions 
were  proved,  it  would  be  sufficient ;  but  if  the  factors  were  proved  to  be  in  possession 
of  the  warrants,  under  such  circuinst.inces  as  that  the  pl-iintiils,  if  they  had  been 
informed  of  that  fact,  might  justly  have  said,  "we  never  meant  this,"  it  is  inip()ssil)le 
to  say  that  they  in  599]-trnsted  tlie  factors  with  these  warrants.  The  principals  can 
never  be  deemed  to  liave  inliusted  the  agents  with  a  document  which  the  agents 
obtained  in  l)i-each  of  their  trust,  against  the  intention  of  their  principals,  in  violation 
of  their  duty  towards  them,  and  which  document  never  would  have  existed  at  all,  if 
it  had  not  been  for  the  fraud  of  the  agents  against  their  employers.     It  was  well 


552  PHILLIPS    r.  HUTH  6  M.  &  W.  600. 

observed  by  Mr.  Crompton,  that  it  is  impossible  to  suppose  a  confidence  reposed  by 
the  employer  with  respect  to  a  document,  the  very  existence  of  which  is  a  fraud 
upon  him. 

It  is,  no  doubt,  true  that  the  fact  of  the  delivery  of  the  bills  of  lading  for  the 
purposes  of  entering  the  cargoes,  which  furnished  the  means  of  obtaining  the  warrants, 
is,  as  was  insi-sted  by  the  Attorney-General,  some  evidence  of  the  intention  of  the 
plaintifls  that  the  factors  should  have  those  warrants  at  some  time,  or  that  the 
plaintifis  meant  them  to  take  them  when  they  pleased  ;  but  it  is  evidence  merely  ; 
and  independently  of  the  objection  insisted  upon  on  the  part  of  the  plaintiffs,  that 
the  construction  of  the  act  of  Parliament  ought  to  have  been  more  fully  explained 
to  the  jury,  we  think  that  if  it  had  been,  the  finding  of  the  jury  upon  that  evidence 
iu  this  case  is  not  satisfactory. 

If  it  had  been  the  established  usage  of  trade  to  sell  by  dock-warrants  only,  and 
to  obtain  them  at  the  time  these  were  obtained,  doubtless  there  would  be  a  strong 
case  for  the  jury;  for  the  plaintifls  might  fairly  be  considered,  in  the  absence  of 
express  instructions  to  the  contrary,  as  having  intended  that  the  factors  should  pursue 
the  ordinary  and  usual  course  There  was  no  such  proof  of  its  being  the  usual  course, 
but  the  contrary  ;  and  we  think  that  no  inference  of  intention  can  be  drawn  from  the 
mere  fact  of  the  delivery  of  the  bills  of  lading,  as  to  obtaining  the  warrants,  except 
that  the  factors  should  obtain  them,  if  those  documents  should  be  reasonably  required 
for  the  purposes  [600]  of  sale,  and  at  the  time  when  they  should  be  so  required  :  and 
upon  the  facts  in  this  case,  it  is  clear  that  these  documents  were  obtained  long  before 
there  was  any  occasion  for  them,  and  even  before  the  cargoes  were  weighed  and 
sampled.  It  may  be  added,  that  there  was  no  evidence  of  a  general  agency  in  Warwick, 
or  Warwick  ife  1  lagett,  or  of  any  general  discretion  being  given  to  them,  to  act  as 
they  thought  fit,  with  respect  to  the  obtaining  warrants.  Indeed,  it  is  not  pretended 
that  they  stood  in  any  other  relation  than  that  which  ordinary  factors  for  .sale  bear  to 
ordinai'3'  principals,  in  which  case  all  that  the  principal  intends  is,  that  a  sale  should 
be  made,  and  every  step  taken  which  is  reasonably  required  for  the  accomplishment 
of  that  purpose  and  no  other. 

Upon  these  grounds,  therefore,  we  are  of  opinion  that  there  ought  to  be  a 
new  trial. 

It  will  not  be  improper  to  add,  that  if  there  was  an  intrusting  of  the  warrant  of 
the  "  Amelia's,"  cargo,  in  this  case,  we  think  it  was  properly  pledged  to  the  extent 
of  £(SUOO  ;  for,  although  the  defendants  might  be  bound  by  this  contract  to  advance 
the  7-eniainitig  £i"<000,  residue  of  the  £20,000.  on  the  security  of  Warwick's  own 
property,  yet  they  retused  to  do  so  ;  and  if  instead  of  suing  the  defendants  on  their 
contract,  Warwick  chose  to  pledge  fresh  property  for  an  immediate  advance,  such 
pledge  would  be  good. 

As  to  the  alleged  advance  on  the  7th  of  Nov.  mber,  1836,  of  £14,400,  we  think 
that  the  true  question  is,  whether,  according  to  the  intention  of  both  parties  to  that 
transaction,  the  £  4,400  was  meant  to  be  placed  entirely  at  the  disposition  of  Warwick 
&  Clagett,  so  that  they  might,  without  any  breach  of  the  understanding  with  the  defen- 
dants, having  applied  the  amount  to  any  purpose  of  their  own.  If  they  might,  and 
they  directed  the  amount  to  be  paid  to  the  defendants  in  account,  to  satisfy  the  old 
debt  due  from  Warwick,  instead  of  receiving  the  money  and  |601]  handing  it  back, 
there  would,  we  think,  be  an  advance.  But  if  the  real  meaning  of  the  parties  was, 
that  the  new  advance,  by  discounting  the  new  acceptances  of  Warwick  &  Clagett, 
was  only  to  take  up  the  former  acceptances  of  Warwick,  and  would  not  have  been 
made  except  on  the  uiiderstanding  that  the  amount  should  be  so  applied,  and  it  would 
have  been  a  breach  of  the  agreement  to  have  done  otherwise,  then  we  think  there 
would  have  been  no  advance  within  the  meaning  of  the  statute. 

The  rule  must  therefore  be  absolute. 

Rule  absolute. 

End  of  Easter  Term. 
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[602]    Eeports    of    Casks    Argued    and    Determined    in    the   Courts   of 
Exchequer  and  Exchequer  Chamber,  Trinity  Term,  3  Victoria. 

Regula  Generalis. 

It  is  resolved  by  the  Judges,  that  when  a  Judge's  Order  is  made  a  Rule  of  Court, 
it  shall  be  a  part  of  the  Rule  of  Court,  that  the  costs  of  making  the  Order  a  rule  of 
Court  shall  be  paid  by  the  part}'  against  whom  the  Order  is  made  :  Provided  an 
affidavit  be  made  and  filed,  that  the  Order  has  been  served  on  the  party  or  his  attorney, 
and  disobeyed  (see  the  case  next  reported). 

27th  May,  1840. 

[603]  Regina  v.  Gameson.  Exch.  of  Pleas.  1840. — Upon  a  Judge's  order, 
discharging  a  summons  with  costs,  the  costs  were  taxed  and  demanded,  and  not 
being  paid  or  tendered,  the  order  was  made  a  rule  of  Court.  The  costs  of  making 
it  a  rule  of  Court  were  also  taxed,  and  both  sums  were  separately  demanded. 
The  party  tendered  the  former  amount,  but  lefused  payment  of  the  latter  : — Held, 
that  he  was  not  liable  to  an  attachment,  the  costs  of  making  the  order  a  rule  of 
Court  not  being  costs  within  the  meaning  of  the  order  and  rule. 

[S.  C.  8  Dowl.  P.  C.  795 ;  9  L.  J.  Ex.  .322.] 

This  was  a  rule  calling  upon  the  plaintiff"  to  shew  cause  why  an  attachment,  issued 
against  the  defendant  for  non-payment  of  two  several  sums  of  11.  8s.  7d.  and  21.  ISs.  2d., 
pursuant  to  the  Master's  allocatur,  should  not  be  set  aside.  In  Hilary  Term,  Crowder 
shewed  cause  against  the  rule,  and  Hoggins  was  heard  in  support  of  it.  The  question 
in  the  case  was,  whether  the  costs  of  making  a  Judge's  order,  for  discharging  a 
summons  with  costs,  a  rule  of  Court,  were  costs  within  the  meainng  of  the  order  and 
rule,  so  as  to  bring  the  defendant  into  contempt  for  nonpayment  of  them.  I  he  Court 
took  time  to  consult  the  Judges  of  the  other  Court,  and  in  this  term  judgment  was 
deliveied  by 

Parke,  B.  On  the  5th  of  February,  1839,  I  made  an  order-,  dismissing  with  costs 
a  summons  to  amend  the  declaration,  by  inserting  the  defendant's  true  name  at  the 
plaiiitifl"'s  costs  The  costs  of  this  order  were  taxed  at  11.  7s.,  and  an  allocatur  given 
for  that  amount.  Whether  this  order  was  .served  appears  doubtful  on  the  affidavits, 
but  the  defendant's  agent  attended  the  taxation  of  costs  thereon.  On  the  14th  of 
February,  my  Brother  Alderson  ordered  all  proceedings  in  the  action  to  be  stayed, 
on  payment  of  debt  without  costs,  on  the  ground  that  it  was  under  £o,  and  recoverable 
in  a  Court  of  Requests. 

The  plaintitf  afterwards  applied  (after  giving  notice  to  the  defendant)  to  my 
Brother  Alder.son  to  amend  his  order,  by  saving  to  the  plaintiff  the  costs  payable  to 
the  plaiiitill  under  my  order;  and  my  Brother  Alderson  difl  so,  Ijy  order  dateil  the 
20th  of  Febiuary,   1.^39,  which  order  was  served  on  the  defendant. 

No  tender  of  the  1 1.  7s.  was  inade,  and  the  plaintiff  [604]  proceeded,  on  the  30th 
of  May,  lfi3y,  to  make  my  order  and  allocatur  a  rule  of  Court 

On  this  rule  an  appointment  was  obtained  to  tax  further  costs,  and  an  allocatur 
given  for  .1.  18s.  2d.,  being  the  costs  of  making  my  oiiler  a  rule  of  Court. 

On  the  1st  of  November,  18(9,  the  plaintitf  demanded  the  costs  from  the  defen- 
dant; the  demand  was  made  severally  of  the  11.  7s.  and  the  21.  I8s  2d.  ;  and  copies 
of  the  rule  and  allocatur  thereon  were  served  The  affidavit  does  not  state  a  refusal 
to  pay  these  sums,  or  either  of  them,  but  simply  that  ihey  had  not  been  received.  On 
the  defendant's  allidavit,  it  appears  that  he  oliercd  to  pay  the  11.  7s.  on  such  demand 
being  made,  which  the  plaintitf  refu.sed  to  receive. 

The  plaintitf'  nevertheless  moved  for  and  obtiiined  a  writ  of  ;ittachment  against  the 
defendant,  and  it  was  issued  on  the  (Jth  of  November,  and  the  defendant  taken  under 
it.  I'he  attachment  was  indorsed  by  order  of  the  Court,  dated  4th  of  November, 
1839,  at  the  instance  of  Wyatt,  for  nonpayment  of  11.  7s.  and  21    18s.  2d. 

An  application  was  maiie  to  set  it  aside  in  the  last  term,  and  a  rule  nisi  obtained  ; 
and  we  think  the  rule  must  be  absolute. 

An  attachment  is  granted,  not  for  disobedience  of  a  Judge's  order,  but  of  a  rule  of 
Ex.  Div.  VII.— 18* 
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Court :  and  all  the  rule  of  Court  does  in  this  case  is  to  make  ray  order  a  rule  of 
Court,  which  is  constructively,  to  order  that  which  it  orders,  viz.  the  payment  of  U.  7s. 
The  lesult  is,  that,  according  to  this  form  of  order  and  rule,  if  the  defendant  postpones 
the  payment  of  the  sum  ordered  to  be  paid  until  the  plaintill'  has  incurred  the  further 
costs  of  making  the  order  a  rule  of  Court,  and  then  tenders  the  amount,  he  may  put 
the  plaintiff' to  an  expense  for  which  he  has  no  remedy.  To  obviate  this  for  the  future, 
there  should  be  a  rule  nisi  for  the  payment  of  the  costs  occasioned  by  making  the 
[605]  order  a  rule  of  court,  which  may  be  incorporated  with  the  rule  for  making  the 
order  a  rule  of  Court. 
Rule  absolute,  (a) 

Mayer  v.  Isaac.  Exeh.  of  Pleas.  1840. — "  In  consideration  of  your  supplying  my 
nephew  V.  with  china  and  earthenware,  I  guarantee  the  payment  of  any  bills 
you  may  draw  on  him  on  account  thereof,  to  the  amoiuit  of  £200:" — Held,  a 
continuing  guarantee,  and  that  the  defendant  was  liable  upon  it,  although,  after 
it  was  gi\en,  goods  to  a  gi-eater  amount  than  £200  had  been  sujiplied  to  and 
paid  for  by  V. 

[S.  C.  9  L.  J.  Ex.  22.5  ;  4  Jur.  437.     Approved,  Uorlor  v.  Carpenter,  1858, 

3  C.  B.  (N.  S.)  172.] 

Assumpsit.  The  declaration  stated,  that  theretofore,  to  wit,  on  the  30th  of 
Novembei',  183t>,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  sell  and  deliver  to  the  defendant's  nephew,  one  A.  L.  Vogel,  china  and  earthen- 
ware, he  the  defendant  promised  and  guaranteed  to  the  plaintiff  the  payment  of  any 
bills  the  plaintiff  might  draw  on  account  thereof,  to  the  amount  of  £'i00.  The 
declaration  then  averied,  that  the  plaintiff',  confiding,  &c.,  did  sell  and  deliver  to  the 
said  A.  L.  Vogel,  and  the  said  A.  L.  Vogel  bought  of  him,  divers  large  quantities  of 
china  and  earthenware,  at  prices  amonnting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  £2000  :  that  the  plaintiff  afterwards,  to  wit,  on  the  10th  of  May,  1839,  drew 
a  bill  of  exchange  on  A.  E.  Vogel,  at  four  months'  date,  for  £200 ;  that  Vogel  accepted 
the  same  for  and  on  account  of  the  sum  of  £200  due  and  owing  from  him  to  the 
plaintiff'  for  the  said  prices  of  the  said  china  and  earthenware  so  sold  and  delivered  to 
him,  but  that  he  did  not  pay  the  bill  when  due,  iVc :  Breach,  that  the  defendant  has 
not  guaranteed  to  the  plaintiff'  the  payment  of,  or  paid  him,  the  said  bill,  or  any  part 
thereof,  &c. 

Pleas — first,  non  assumpsit:  secondly,  that  the  plaintiff  did  not  sell  and  deliver  to 
the  said  A.  L.  Vogel,  nor  did  the  said  A.  E.  Vogel  buy  of  him.  the  said  quantities  of 
china  and  earthenware,  or  any  part  thereof,  in  manner  and  [606]  form,  &c. :  thirdly, 
that  the  plaintiff'  did  not  draw,  nor  did  the  said  A.  E.  Vogel  accept,  the  said  bill  in 
the  declaration  mentioned,  for  the  sum  of  £200,  due  and  owing  from  the  said  A.  E. 
Vogel  to  the  plaintiff'  for  the  said  prices  of  the  said  china  and  earthenware,  &c.  in 
manner  and  form,  &c.  :  fourthly,  that  after  the  said  china  and  earthenware  had  been 
so  sold  and  delivered  by  the  plaintiti  to  the  said  A.  E.  Vogel  as  aforesaid,  and  whilst 
the  said  A.  L.  Vogel  was  indebted  to  the  plaintiff  for  the  same,  and  before  the  said 
bill  became  due,  to  wit,  on  the  10th  of  May,  1839,  it  was  agreed  by  and  between  the 
plaintiff  and  the  said  A.  fj.  Vogel,  without  the  consent,  leave,  or  license  of  the  defen- 
dant, for  a  good  and  valuable  consideration  in  that  behalf  to  the  defendant  unknown, 
that  the  plaintiff  should  give  to  the  said  A.  L.  Vogel  time,  and  forbear  to  sue  him  for 
a  certain  time  in  that  behalf  agreed  on  between  them,  to  wit,  for  two  months,  for  the 
pa^'ment  of  a  large  sum,  to  wit,  £200,  parcel  of  the  sums  in  which  the  said  A.  L. 
Vogel  was  indebted  to  the  plaintiff'  for  the  said  china  and  earthenware  ;  the  said  time 
and  forbearance  being  for  a  longer  time  and  a  longer  forbearance  than  the  time  and 
forbearance  or  credit  which  the  plaintiff  ought  to  have  given  the  said  A.  E.  Vogel  for 
the  payment  of  the  said  sum  of  £200,  according  to,  and  in  pursuance  and  within  the 
meaning  of  the  said  guarantee.  Verification.  Fifthly,  that  after  the  making  of  the 
piomise  in  the  declaration  mentioned,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  9th  of  May,  1839,  the  said  A.  E.  Vogel  delivered  to  the  plaintiff,  and  the 
plaintiff'  then  accepted  of  him,  divers  bills  of  exchange  and  monies,  amounting  in  the 

(a)  See  now  the  rule  of  Court,  ante,  p.  602. 
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whole,  to  wit,  to  £2000,  in  full  satisfactiou  and  discharge  of  the  said  promise,  damages, 
and  causes  of  action  in  the  declaration  mentioned.     Verification. 

The  plaintiir  took  issue  on  the  three  first  pleas  ;  to  the  fourth  he  replied,  denying 
the  agreement  in  that  plea  mentioned;  and  to  the  fifth,  that  A.  L.  Vogel  did  not 
deli-[607J-ver  to  the  plaintift',  nor  did  the  plaintiff  accept  of  him,  the  said  bills  of 
exchange  and  monies  in  the  said  plea  alleged  as  amounting  in  the  whole  to  £2000,  in 
full  .satisfaction  and  discharge,  &c.,  as  in  that  plea  alleged.  On  these  replications  also 
issues  were  joined. 

At  the  trial  before  Guiuey,  B.,  at  the  Middlesex  Sittings  after  Hilary  Term,  it 
appeared  that  in  .June  1838,  the  plaintiff,  a  manufacturer  of  earthenware  in  Stailord- 
shire,  began  to  supply  Vogel,  the  defendant's  nephew,  who  carried  on  business  at 
Brussels,  and  was  introduced  to  him  by  the  defendant,  with  china  and  earthenware. 
The  plaintifl'  applied  to  the  defendant  for  a  guarantee  of  VogeFs  payments,  and  the 
defendant  gave  him,  in  the  first  instance,  a  guarantee  to  the  amount  of  £100.  The 
plaintiff  supplied  Vogel,  down  to  November  1838,  with  goods  to  the  amount  of  £300  : 
he  then  applied  to  the  defendant  for  a  further  guarantee  for  £200,  and  received  from 
him  the  guarantee  declared  on,  which  was  as  follows : — 

"London,  30th  Nov.,  1838. 

"Sir, —In  consideration  of  your  supplying  my  nephew,  A.  L.  Vogel,  with  china  and 
earthenware,  I  hereby  guarantee  the  payment  of  any  bills  you  may  draw  upon  him 
on  account  thereof,  to  the  amount  of  £200.  "  G.  Isaac." 

After  this  guarantee  was  given,  the  plaintiff  went  on  supplying  goods  to  Vogel, 
to  the  amount  in  the  whole  of  upwards  of  £1000,  down  to  the  beginning  of  April 
1839,  and  during  the  same  period  he  received  from  Vogel  bills  to  the  amount  of 
upwards  of  £700,  which  were  satisfied  before  the  commencement  of  this  action. 

For  the  defeniJant  it  was  objected,  that  this  was  not  a  continuing  guarantee,  and 
that  it  was  at  an  end  as  soon  as  the  plaintiff  had  supplied  goods  under  it  to  Vogel, 
and  received  payment  to  the  amount  of  £200.  The  learned  [608]  -Judge  reserved  the 
point,  and  a  veidict  was  given  for  the  plaintiff,  damages  £200,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Whateley  having  obtained  a  rule  irisi  accordingly,  citing  Bc/vill  v.  Turner  (2  Chit. 
20-5),  Mdfilk  V.  IJayden  (3  B.  &  Aid.  593),  and  A'ichoUon  v.  Faqet  (1  G.  &  M.  G8 ; 
3  Tyr.  1G4), 

Erie  and  Knowles  now  shewed  cause.  First,  this  is  a  continuing  guarantee  :  but 
secondly,  if  it  be  not,  there  is  no  plea  on  the  record  under  which  the  defendant  can 
take  advantage  of  the  objection.  Although  the  line  of  distinction  between  what  does 
or  does  not  amount  to  a  continuing  guar.intee,  is  not  very  clear,  the  authorities  are  in 
favour  of  this  being  so  considered.  It  is  not  limited  to  any  one  individual  supply, 
but  contemplates  a  continuance  of  the  dealings,  and  a  course  of  Ijills  that  may  be 
afterwards  drawn,  and  the  defendant  makes  himself  liable  for  any  bills  among  those 
so  drawn,  to  the  extent  of  £200.  Where  the  words  of  the  instrument  will  reasonably 
bear  the  const luction  of  a  continuing  guarantee,  they  will  be  construed  most  strongly 
against  the  maker.  The  cases  relied  on  for  the  defendant  are  all  distinguishable.  In 
hoclll  V.  Turner,  the  guaiantee  clearly  contemplated  one  supply  only,  to  the  amount 
of  £.50.  In  Melville  v.  Ilaydcn,  the  guarantee  was  "of  the  payments  of  A.  M.  to  the 
extent  of  £60,  at  quarterly  account,  bill  two  months,  for  goods  to  be  purchased  by 
him"  of  the  plaintiffs.  There  there  was  no  reference  to  any  continued  course  of 
dealing,  unless  the  words  "at  quarterly  account "  could  be  so  construed,  which  the 
Court  held  they  could  not.  So  also,  in  NichoUon  v.  t'aijel,  where  the  woids  were,  "  I 
hereby  agree  to  be  answerable  for  the  payment  of  £50  for  F.  L.,  in  case  F.  L.  does 
not  pjiy  for  the  gin,  &c.,  which  he  receives  from  you,"  one  supply  only  was  [009] 
necessarily  pointed  at  [Alderson,  B.  Mr.  Baron  Bayley  there  lays  down  the 
principle,  that  it  is  the  duty  of  the  party  who  takes  a  guarantee  "  to  see  that  it  is 
couched  in  such  words  as  that  the  party  giving  it  may  distinctly  luiderslamJ  to  what 
extent  he  is  binding  himself."]  That  is  a  principle  contrary  to  the  general  ma.Kim  of 
law — verba  fortius  accipiuntur  contra  proferentem — and  to  the  opinions  of  other 
judges.  In  Mason  v.  I'likluinl  (12  I'^ist,  227),  where  the  defendant  gave  the  plaintiti' 
a  guarantee  "for  any  goods  he  hath  or  may  supply  W.  I',  with,  to  the  amount  of 
£100,"  it  was  held  a  continuing  security  for  goods  supplied  at  any  time  to  W.  1'. 
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until  the  credit  was  recalled,  although  goods  to  more  than  £100  had  been  first 
supplied  and  paid  for  :  and  there  the  Court  stated  distinctly,  that  "  the  words  were  to 
be  taken  as  strongly  against  the  party  giving  the  guarantee,  as  the  sense  of  them 
would  admit  of."  This  is  even  a  stronger  case  than  that,  because  here  the  parties 
contemplate  a  course  of  bills  to  be  drawn  for  the  goods  The  same  doctrine  was  laid 
down  by  Lord  Ellenboi'ough,  in  Merle  v.  Wells  (2  Camp.  412).  Simpson  v.  Manlei/ 
(2  C.  &  J.  13),  Hargreave  v.  Smee  (6  Bing.  244  ;  3  M.  &  P.  573),  and  Allan  v.  Kennincj 
(9  Bing.  618;  2  M.  &  Scott,  762),  are  additional  authorities  for  the  plaintiff.  In 
Bastow  V.  Benveit  (3  Camp.  220),  an  undertaking  to  be  answerable  for  any  tallow  or 
soap  supplied  by  A.  to  B.,  was  held  to  remain  in  force  as  long  as  A.  supplied  goods  to 
B.  on  the  same  footing,  by  reason  of  the  indefinite  nature  of  the  word  "any."  It 
must  be  conceded  that  this  is  a  continuing  guarantee  up  to  a  certain  point,  viz.  until 
the  £200  is  mentioned  ;  and  that  part  is  added  only  to  limit  the  amount,  not  to 
limit  the  transaction.^  to  which  the  guarantee  refers.  [Alderson,  B.  That  part  may 
be  left  out  of  consideiation  al-[610]-together,  because  it  is  applicable  to  either  view  of 
the  case.]  If  it  be,  there  are  no  words  whatever  to  limit  either  time  or  amount. 
[Parke,  B.  If  the  defendant  only  intended  to  p».y  for  the  first  goods  supplied,  he 
would  equally  require  a  limit  of  amount.]  The  limit  he  does  impo.se  refers  only  to 
the  amount  of  the  default  at  any  time. 

But  secondly,  there  is  no  plea  under  which  the  point  can  be  raised.  It  clearly  can 
be  only  under  the  fifth  plea  ;  and  that  does  not  allege  in  form  that  the  guarantee  has 
been  satisfied. 

Kelly  and  Whateley,  in  support  of  the  rule.  The  general  principle  of  law,  that 
verba  fortius  accipiuntur  contra  proferentem,  is  not  without  exceptions  ;  and  certainly, 
if  any  exception  be  admitted,  it  ought  to  be  in  the  case  of  a  party  who  is  binding 
himself  as  surety  for  another.  In  Nicholson  v.  Paijd,  Bayley,  B.,  in  delivering  the  judg- 
ment of  the  Court,  laid  down  the  following  principles  : — "  A  guarantee  is  a  contract  of  a 
peculiar  description  ;  it  is  not  a  contract  which  a  party  is  entering  into  for  the  pay- 
ment of  his  own  debt,  or  on  his  own  behalf,  but  it  is  a  contract  which  he  is  entering  into 
for  a  third  person  ;  and  we  think  it  is  the  duty  of  the  party  who  takes  such  a  security, 
to  see  that  it  is  couched  in  such  words  as  that  the  party  so  giving  it  may  distinctly 
understand  to  what  extent  he  is  binding  himself.  ...  It  is  not  unreasonable  to 
expect  from  a  party  who  is  furnishing  goods  on  the  faith  of  a  guarantee,  that  he  will 
take  the  guarantee  in  terms  which  shall  plainlj^  and  intelligibly  point  out  to  the  party 
giving  the  guarantee,  the  extent  to  which  he  expects  that  the  liabilit3'  is  to  be 
carried."  [Parke,  B.  Do  you  find  any  other  authority  to  support  the  rule  of 
construction  there  laid  down?  It  certainly  is  at  variance  with  the  general  rule  of  the 
common  law,  that  the  words  of  an  instrument  are  to  be  taken  most  strongly  against 
the  party  using  them.  A  guarantee  is  one  of  that  class  of  obligations  which  is  binding 
only  on  [611]  one  of  the  parties,  until  the  other  chooses  by  his  own  act  to  make  it 
binding  on  him  also.  This  instrument  does  not  contain  the  words  of  both  parties, 
but  of  one  only,  the  defendant;  the  plaintiff" agrees  to  nothing  on  the  face  it.]  The 
weight  of  authority  would  appear  to  be  in  favour  of  the  last  decision  of  the  Court. 
But  upon  the  fair  and  reasonable  construction  of  the  instrument,  this  is  not  a  con- 
tinuing guarantee.  In  all  the  cases  cited  on  the  other  side,  there  were  some  words 
directl}'  denoting  the  continuance  of  the  instiunient  as  a  security,  or  the  intention 
to  be  liable  beyond  the  first  supply.  In  Allan  v.  Ki'iming,  the  guarantee  was  given 
foi'  the  very  purpose  of  inducing  the  plaintiff"  to  continue  his  dealings  with  the  party 
guaranteed.  In  Bastow  v.  Bennett,  which  is  the  strongest  case  for  the  plaintiff,  the 
guarantee  was  for  "an\'  goods  "  to  be  supplied.  Here,  wheie  the  goods  are  mentioned, 
the  word  "any  "  is  omitted  ;  and  there  is  nothing  to  shew  that  more  was  contemplated 
than  one  supply,  or  a  series  of  supplies,  to  the  extent  of  £iOO,  for  which  paj'ment 
should  be  made  by  bills.  In  Mason  v.  Prilchard,  again,  (which  was  remarked  on  in 
Mclrille  V.  Hayden,  as  having  gone  "as  far  as  possible,")  the  words  were,  "any  goods 
he  hath  or  may  supplj':"  in  Merle  v.  JFells,  "any  debt  he  may  contract."  In 
Hurgrcatv  v.  Smee,  it  was  a  guai'antee  for  goods  to  be  delivered  according  to  the 
custom  of  trading  between  the  pai-ties,  and  therefore  evidently  contemplated  a  con- 
tinuance of  the  same  course  of  dealing.  There  is  no  ease  in  which  the  guarantee 
has  been  held  continuing,  unless  it  contained  some  words  applying  to  the  goods  them- 
selves, (not  to  the  manner  in  which  they  were  to  be  paid  foi),  shewing  the  contempla- 
tion of  a  continuous  supplj'.     The  introduction  of  the  mode  of  payment  hy  bills  can 
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make  no  difference  in  the  construction  of  the  instrument.  Then,  would  this  guarantee 
be  held  a  continuing  one,  if  it  had  run  thus — "In  consideration  of  your  supplying 
Vogel  with  China  and  earthenware,  I  guarantee  the  paymei;t  thereof  to  the  [612]  amount 
of  £200?"  Clearly  not,  according  to  the  authority  of  BoiuU  v.  7'«r;(e/-,  and  Melville  v. 
Hay  den. 

The  point  is  clearly  raiseable  under  the  last  plea,  which  alleges  payment  by  Vogel 
in  discharge  of  the  promises  and  causes  of  action  in  the  declaiation  mentioned. 

Aluekson,  B.(«)  It  is  not  necessary  to  give  any  opinion  on  the  latter  point, 
because  we  have  come  to  the  conclusion  that  this  must  be  considered  a  continuing 
guarantee.  There  is  a  considerable  dithonlty  in  reconciling  all  the  cases  on  this 
subject,  arising  principally  from  their  not  being  at  one  as  to  the  principle  of  decision  : 
some  laying  it  down  that  a  liberal  construction  ought  to  1)6  put  upon  the  instrument 
in  favour  of  the  person  giving  the  guarantee,  as  in  Nicholson  v.  Par/et ;  others  that  it 
ought  to  be  strictly  construed,  as  in  Masim  v.  Priichnnl.  Undoubtedly,  the  generally 
received  principle  of  law  is,  that  the  party  who  makes  any  instrument  should  take 
care  so  to  express  the  amount  of  his  own  liability,  as  that  he  may  not  be  bound 
beyond  what  it  was  his  intention  that  he  should  be  ;  and,  on  the  other  hand,  that  the 
party  who  receives  the  instrnment,  and  parts  with  his  goods  on  the  faith  of  it  should 
rather  have  a  construction  put  upon  it  in  his  favour,  because  the  words  of  the  instru- 
ment are  not  his,  but  those  of  the  other  party.  And  therefore,  if  I  were  oljliged  to 
choose  between  the  two  conflicting  principles  which  have  been  laid  down  on  this 
subject,  I  should  rather  be  disposed  to  agree  with  that  given  in  Mason  v.  Pritchard, 
than  with  the  opinion  of  Bayley,  B.,  in  Xirholsim  v.  Paget.  It  was  not,  however,  at  all 
necessaiy  for  the  decision  in  the  case  of  Nicholson  v.  Pat/'t,  that  it  should  depend  upon 
the  principle  so  stated.  There  the  words  of  the  guarantee  were — "  I  hereby  agree  to 
be  answerable  for  the  payment  [613]  of  £50  for  T.  Lerigo,  in  case  T.  Lerigo  does  not 
pay  for  the  gin,  iV'c,  he  receives  from  you,  and  I  will  pay  the  amount."  Taking  that 
acconling  to  its  plain  meaning,  it  refers  to  some  particular  amount  of  gin  which  the 
party  was  to  receive  from  the  plaintift':  but  here  the  words  are  more  general;  the 
defendant  says,  "In  consideration  of  your  supplying  my  nephew  Vogel  with  china 
and  earthenware,  I  hereby  guarantee  the  payment  of  any  bills  you  may  draw  on  him 
on  account  thereof,  to  the  amount  of  £2U0;"  that  is,  according  to  the  plain  and 
natural  meaning  of  the  words,  "In  consideration  of  your  supplying  my  nephew 
generally  with  china  and  earthenware, — not  any  particular  goods,  but  any  china  and 
earthenware, — I  hereby  guarantee  you  the  payment  of  any  bills  you  may  draw  on 
him  on  account  of  that  general  supply  to  be  made  to  him."  If  that  he  so,  it  cannot 
be  (loul)ted  that  this  is  a  continuing  guarantee  ;  it  contemplates  the  continuance  of  a 
supply  on  the  one  side,  and  on  the  other  a  liability  foi-  aTiy  default  during  that  supply  ; 
and  then  it  defines  the  extent  to  which  the  defendant  will  be  bound  upon  this  con- 
tinuing or  running  guarantee,  viz.  £200.  According  to  the  plain  construction  of  the 
document,  it  is  a  continuing  security,  and  falls  within  the  decision  in  Mii.fon  v.  J 'r  it  chard 
and  the  other  cases  referred  to  in  the  argument.  It  is  not  necessary,  therefore,  on  the 
present  occasion,  to  inquire  into  the  principle  of  construction  to  be  applied  to  instru- 
ments of  this  kind  ;  because,  according  U)  the  plain  meaning  of  the  words,  as  they 
would  be  understood  by  mercantile  men,  this  is  a  continuing  guarantee.  The  plaintiflf" 
is  therefore  entitled  to  retain  his  verdict. 

GUKNKY,  B.  1  am  of  opinion,  that  on  the  fair  import  of  this  document,  it  is  a 
continuing  guarantee.  No  doubt  such  was  the  intention  of  the  parties;  and  I  think 
the  words  fully  wairant  us  in  carrying  out  that  intention. 

[614j  Km.i'K,  B.  I  am  of  the  same  opinion.  It  is  conceded  by  the  defendant's 
counsel,  that  if  the  promise  had  been  in  consideration  of  the  supj)ly  of  "atiy  china  and 
ejirthenware,"  the  plaintirt'  would  be  entitled  to  reeovei- ;  but  it  is  said  the  case  is 
ditlerent,  because  the  guarantee  is  not  given  in  respect  of  any  china  and  earthenware, 
but  "any  bills,"  i.c  as  it  is  argued,  any  bills  drawn  for  the  first  supply  of  china  and 
eui'thcnware.  I  cainiot  agree  to  that  construction.  What  is  guaranteed  is,  payment  of 
any  bills  drawn  on  Vugel  for  the  price  of  the  goods  supplied  to  him.  .Mason  v.  Pritchard 
decides,  that  where  it  is  for  any  goods  supplied,  it  is  a  continuing  guarantee;  and  I 
cannot  appreciate  the  distinction  t;iken  between  that  case  and  the  present.  On  the 
contrary,  I  think  the  instrument  is  more  clearly  continuing  when  given  in  respect  of 

(a)  Parke,  B.,  had  left  the  Court  during  the  argument 
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any  bills ;  and  for  this  reason,  that  it  cannot  be  said  that  it  is  limited  to  the  first  lot 
of  goods  actually  supplied,  but  only  to  the  first  supplied  which  is  paid  for  by  bills. 
I  think  the  parties  could  not  contemplate  so  strange  a  course  of  dealing,  and  therefore 
that  the  only  reasonable  construction  is,  that  the  defendant  was  to  be  answerable  for 
any  goods  to  be  supplied,  provided  onlv  that  his  liability  should  not  extend  beyond 
the  £200. 

Alderson,  B.  My  Brother  Parke,  before  he  left  the  Court,  expressed  to  us  his 
entile  concurrence  in  the  opinion  we  have  delivered. 

Rule  dischai'ged. 

[615]  Lamont  v.  Crook.  Exch.  of  Pleas.  1840. — In  an  action  against  a  party 
for  not  appearing  to  give  evidence  in  obedience  to  a  writ  of  subptena  ad  testifi- 
candum, it  is  not  necessary  to  shew  that  the  defendant  was  called  on  his  subpoena 
by  the  ofiicer  of  the  Court,  if  it  be  shewn  by  othei-  satisfactory  evidence  that  he 
was  not  present  at  the  proper  time  and  place  when  he  was  required  to  give 
evidence  ;  or  even  that  he  was  absent  when  the  cause  was  called  on  for  trial, 
under  such  circumstances  that  he  could  not  have  been  forthcoming  when  required 
to  give  evidence.  And  in  such  case  it  is  not  necessary  that  the  jury  should 
have  been  sworn  and  the  plaintitt'  nonsuited  ;  it  is  sufficient  if  he  withdrew  the 
record,  being  unable  safely  to  go  to  trial  in  the  absence  of  the  witness. 

[S.  C.  8  Dowl.  P.  C.  737  ;  9  L.  J.  Ex.  253  ;  4  Jur.  489.] 

This  was  an  action  on  the  case  against  the  defendant  for  a  breach  of  dut}',  in  not 
being  in  attendance  to  give  evidence  in  obedience  to  a  writ  of  subpoena  ad  testifi- 
candum. The  declaration  was  in  the  usual  form,  except  that  it  did  not  allege  that 
the  defendant  was  called  on  his  subpcena.  Plea,  not  guilty.  At  the  trial  before 
Lord  Abinger,  C.  B.,  at  the  Sittings  after  Hilary  Term,  the  plaintiff's  counsel  opened 
the  following  facts.  A  writ  of  suljpcena  ad  testificandum  in  the  usual  form  had  been 
served  on  the  defendant,  lequiring  him  to  attend  and  give  evidence  for  the  plaintiff 
in  a  certain  action,  in  which  the  now  pluintift'  was  the  plaintift',  and  one  K.  Southall 
was  the  defendant.  When  the  cause  was  about  to  be  called,  the  plaintiff's  attorney 
ascertained  that  the  now  defendant  was  not  in  attendance  ;  and  being  advised  by  his 
counsel  that  it  was  unwise  to  proceed  to  trial  without  his  evidence,  he  withdrew  the 
record.  The  defendant  had  not  been  called  on  his  subpcena  by  the  officer  of  the 
Court ;  but  satisfactory  proof  would  be  given  that  he  was  not  in  attendance,  and  that 
his  attendance  could  not  have  been  procured  in  time.  Upon  this  statement,  the 
Lord  Chief  Baron  interposed,  and  said  that  the  plaintift'  must  be  nonsuited,  inasmuch 
as,  in  his  opinion,  in  order  to  entitle  the  plaintiff  to  recover  in  an  action  of  this  kind, 
it  must  be  shewn  that  the  witness  was  called  on  his  subpcena.  On  this  expression 
of  his  Lordship's  opinion,  the  plaiiitift''s  counsel  did  not  ofi'er  any  evidence,  and  the 
plaintiff'  was  accordingly  nonsuited. 

'J'hesiger  having  obtained  a  rule  nisi  for  a  new  trial,  citing  Barrmv  v.  Humphreys 
(3  B.  &  Aid.  598),  Bex  v  Strdch  (3  Ad.  &  Ell  503),  MuUelt  v.  Hunt  {\  G.  &  M.  752  ; 
3  Tyr.  875),  and  Davis  v.  Uvell  (4  M.  &  W.  679). 

[616]  Crovvder  and  Swann  now  shewed  cause.  The  plea  of  not  guilty  puts  in 
issue  all  the  facts  alleged  in  the  declaration,  which  are  necessary  to  shew  that  there 
was  a  breach  of  duty  in  the  defendant.  If  then  it  be  necessary,  before  he  could  be 
guilty  of  any  breach  of  duty,  that  he  should  have  been  called  upon  his  subpcena, 
that  fact  is  in  issue  on  these  pleadings.  If  he  was  not  so  called,  and  it  is  necessary 
that  he  should  be,  he  did  not  neglect  or  refuse  to  attend,  in  the  terms  of  the  declara- 
tion. [Parke,  B.  If  your  argument  be  good,  the  question  is,  whether  there  may  not 
be  an  objection  to  the  declaration,  for  not  averring  that  the  defendant  was  called. 
Alderson,  B.  The  first  question  is,  whether,  on  this  record,  it  is  necessary  to  prove 
the  calling  of  the  defendant ;  the  second,  whether  it  be  in  all  cases  necessary  to  call 
the  witness,  even  if  he  be  not  there.]  MaknJm  v.  Ray  (3  B.  Moore,  222)  appears  to 
be  a  decision  directly'  in  favour  of  the  defendant,  although  it  must  be  admitted  that 
its  authority  is  shaken  by  subsequent  eases.  It  was  there  held,  that  an  affidavit  in 
support  of  an  application  for  an  attachment  against  a  witness  for  disobedience  to  a 
subpoena,  was  defective  for  not  stating  that  he  was  duly  called  at  the  trial.  The  pre- 
cedents, also,  all  allege  that  the  defendant  was  called  (see  2  Chit.  PI.  531  ;  9  East, 
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473  :  8  liiiig.  224  ;  1  C.  &  M.  752).  In  Mulktf  v.  Flunt,  the  present  question  did  not 
arise.  There  the  defendant  was  in  fact  called  on  his  suhpieiia,  and  it  was  so  averred  in 
the  declaration  :  and  the  necessity  of  callin<;  him  seems  to  have  been  assumed  by  the 
Court.  Bayley,  B.,  says,  "  If  the  Judge  suffers  the  witness  to  be  called  on  his  sub- 
prpna,  without  the  jur}^  being  sworn,  and  the  witness  does  not  appear,  I  think  the 
plaintiff  has  a  right  to  withdraw  his  record."  In  IH:ron  v.  Lee  (1  C.  M.  &  E.  fit5), 
Alderson,  B.,  certainh'  intimated  an  opinion,  that  when  the  witness  is  not  in  fact  in 
attendance,  it  cannot  be  neces.sary,  because  [617]  it  would  be  useless,  to  call  him  on 
his  subpiena  ;  hut  there  also,  the  decision  proceeded  on  another  ground.  In  Barrow 
V.  Humyhrey-t  (B.  &  Aid.  598),  the  Court  only  expressed  an  inclination  of  opinion,  (as 
was  afterwards  decided  in  MnUelt  v.  Hunt),  that  the  witness  was  in  contempt  by 
neglecting  to  attend,  although  the  cau.se  was  not  called  on  for  trial,  he  having  been 
called  on  his  subpcena.  In  Rex  v.  Slrekh  (3  Ad.  &  E.  50.'5),  the  Court  expressly  declined 
to  decide  the  question  now  in  discussion.  [Lord  Abinger,  C.  B.  The  subpcena  binds 
the  witness  to  be  there  from  daj'  to  day,  until  the  cause  is  tried.]  But  he  cannot 
appear  in  the  box  as  a  witness,  until  called  for  that  purpose  ;  until  he  be  so  called, 
therefore,  it  can  hardly  be  said  that  he  has  di.solieyed  the  injunction  of  the  writ,  "to 
appear  to  testify  the  truth." 

The.siger  and  Busby,  contra.  The  circumstances  opened  in  this  case  sufficiently 
shewed  a  breach  of  duty  in  the  defendant.  There  may  well  be  a  distinction  between 
the  case  where  the  witness  is  in  fact  in  attendance  upon  the  Court,  and  where,  as 
in  the  present  case,  he  was  altogether  absent,  and  no  object  could  have  been  answered 
by  calling  him  on  his  subpo-na.  It  is  a  matter,  not  of  the  essence  of  the  case,  but 
of  evidence,  whethei-  the  calling  of  him  was  necessary  or  not :  and  that  is  the  distinction 
taken  by  Alderson,  B.,  in  Dirnn  v.  Lee,  and  also  by  Patteson,  J.,  in  Rex  v.  Stretch. 
There  is  no  rule  of  law  which  compels  a  plaintiff,  who  obtain.s  a  subpcena  ad  testifi- 
candum, to  do  more  than  duly  to  serve  the  party  with  the  writ;  it  is  a  common-law 
writ,  and  the  party  is  bound  to  obey  it  at  his  peril :  Amei/  v.  L'm(j  (9  East,  473), 
Mulletl  v.  Hunt.  The  requisition  of  the  writ  is,  that  "all  other  things  being  set  aside, 
and  ceasing  every  excuse,"  he  shall  appear  in  Court  on  a  day  named  therein,  "and 
from  day  to  day  until  the  cause  is  tried."  The  requisition  is  absolute,  not  conditional. 
The  proposition  [618]  contended  for  on  the  other  side  is  in  effect  this,  that  the  witness 
may  absent  himself  until  the  instant  when  he  is  formally  called  on  by  the  officer  of 
the  Court :  but  that  is  wholly  at  variance  with  the  large  and  general  requisition  of 
the  writ.  The  legal  effect  and  obligation  of  the  w7-it  of  subpcena  was  much  considered 
in  Collinn  v  (iodefroy  (\  B.  i%  Adol.  950).  Lord  Tenterden  says — "If  it  be  a  duty 
imposed  by  law  upon  a  party  regularly  subpoenaed,  to  attend  from  time  to  time  to 
give  his  evidence,  then  a  promise  to  give  him  any  remuneration  for  loss  of  time 
incurred  in  such  attendance  is  a  piomlse  without  consideration.  We  think  that  such 
a  duty  is  imposed  by  law."  The  wi'it  itself  does  not  require  the  witness  to  be  called. 
The  question  is  not  whether  that  be  a  convenient  piactice  or  not :  the  onus  lies  on 
the  defendant  to  shew  that  it  is  the  law.'  There  is  no  obligation  on  the  plaintiff 
dehors  the  writ,  and  the  writ  imposes  no  such  duty. 

LoKD  .'\binc:kr,  C.  B.  We  think  this  rule  must  be  made  absolute  for  a  new  trial  , 
although  we  do  not  intencl  therefore  to  be  understood  as  laying  down  any  rule  that 
a  party  ma\'  sustain  an  action  against  every  person  summoned  by  him  as  a  witness, 
who  is  not  present  at  each  particular  moment  of  the  assizes  or  sittings  for  which  he 
is  summoned  :  for  although  to  be  present  there  is  a  duty  which  the  witness  owes  to 
the  Court,  yet  he  sufficiently  flischarges  his  duty  to  the  party  who  summons  him, 
if  he  be  there  when  his  evidence  is  wanted,  and  he  is  called  upon  ad  testificandum. 
Here  the  cause  of  l.iivwnf  v.  SonthiiU  was  actually  called  on  in  its  turn,  aiicl  the  period 
had  arrived  when  the  presence  of  the  defendant  as  a  witness  was  essential  to  the 
discharge  of  his  duty  to  the  plaintiff.  The  case  of  Mulleff  v  Ifinil  has  decided,  that 
in  order  to  ren<lcr  the  witness  liable  to  an  action  for  disobedience  [619]  to  the  sub- 
pcena, it  is  not  necessary  that  the  juiy  should  have  been  swoin  in  the  cause,  liut  it  is 
enough  if  the  party,  being  in  other  respects  ready  to  try,  have  foreborne  to  swear 
the  jury  in  consequence  of  the  absence  of  the  witness,  and  have  calleil  him  on  his 
subpn'iia  before  withdrawing  the  record.  1  do  not  apprehend,  however,  that  on  an 
examination  of  th(!  principles  upon  which  that  case  was  decided,  it  will  be  found  to 
have  been  held  essential  that  the  witness  should  be  called  on  his  subpwiia  at  all. 
I  adopt  the  argument  of   Mr.  Thesiger,  that  it  is  a  matter  not  of  essence,  but  of 
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evidence  ;  although  it  is  a  species  of  evidence  which  it  is  most  important  should  be 
obtained,  and  I  should  in  general  be  much  disposed  to  indulge  the  propensities  of 
jurymen  to  find  for  the  defendant  in  actions  of  this  nature,  whenever  it  appeared 
that  the  witness  had  not  been  called  on  his  subpoena  ;  because,  in  general,  until  he 
be  so  called,  how  can  any  one  undertake  to  say  that  he  was  not  or  might  not  be 
present?  There  may,  however,  be  cases  where  the  calling  of  him  would  be  merely 
an  idle  ceremony  ;  as  if  it  were  shewn  that  he  had  gone  to  France  two  days  before 
the  trial,  or  the  like.  Therefore  it  appears  to  me,  on  the  principle  laid  down  in 
MuUeft  V.  Hunt,  we  are  safe  in  deciding  that  in  the  present  case  the  plaintiff' ought  to 
be  at  liberty  to  shew,  that  when  the  record  was  called  on  to  be  tried,  the  witness  was 
in  such  a  place  that  he  could  not  possibly  come  to  obey  the  subpojna :  and  that  that 
is  a  sufficient  breach  of  duty  to  the  plaintin  to  ground  an  action  of  this  nature.  That 
is  the  opinion  to  which  the  Court  are  at  present  inclined,  and  therefore  I  admit  that 
I  was  wrong  in  my  ruling  at  Nisi  Prius,  when  I  said  that  I  would  adhere  to  the  old 
practice  of  requiring  it  to  be  proved  that  the  witness  was  called  on  his  subprena  But 
although  we  are  inclined  to  that  opinion,  it  is  now  for  the  first  time  decided  that 
this  action  may  be  maintained  for  disobeying  a  suhpojua,  although  the  party  was 
not  called  upon  it  at  any  time.  The  rule  will  be  made  [620]  absolute  for  a  new  trial, 
and  the  defendant  may  then,  if  he  think  fit,  raise  the  question  of  law  by  tendering 
a  bill  of  exceptions 

Pakke,  B.  I  also  think  that  this  rule  ought  to  be  made  absolute.  According  to 
the  exigency  of  the  writ  of  snlipoena,  the  party  is  commanded  to  be  in  attendance 
before  a  certain  tribunal,  at  a  certain  place  and  on  a  certain  day,  and  so  on  from  day 
to  day  until  the  cause  is  tried,  in  order  to  testify  and  give  evidence  in  a' certain  cause. 
So  far  as  rega,rds  the  party  suing  out  the  subp(ena,  the  only  oliligation  imposed  upon 
the  witness  is,  that  he  shall  be  present  and  f<nthcoming  when  he  is  wanted  for  the 
purpose  of  giving  evidence  in  that  cause  ;  and  the  precise  moment  is,  when  the  counsel 
who  conducts  the  cause  requires  his  presence.  Now  the  case  of  Mnllelt  v.  Iluni  has 
decided,  that  if  the  witness  be  absent  when  the  cause  is  called  on  for  trial,  and  it  is 
then  clear  that  he  will  not  be  forthcoming  when  his  evidence  will  be  requiied,  the 
plaintiff"  is  not  bound  to  sweir  the  jury,  but  may  withdraw  the  record,  and  maintain 
an  action  against  him.  In  that  decision  I  quite  concur.  It  is  enough,  therefore,  if 
the  plaintiff' shew  that  the  defendant  w.is  at  that  time  absent,  and  under  such  circum- 
stances, that  when  the  moment  should  arrive  at  which  he  would  be  called  on  to  give 
evidence,  he  would  not  be  forthcoming  Then  the  question  is,  how  is  this  state  of 
things  to  be  proved?  Is  it  only  by  proof  that  the  witness  was  called  on  his  subpcena, 
and  is  no  other  evidence  admissible  for  the  purpose?  Now  I  agr'ee  that  the  question 
is  open  on  this  I'eeord  ;  but  it  seems  to  me,  that  although  the  calling  of  the  witness 
on  his  subpcena  is  one,  and  a  very  satisfactory  species  of  evidence  by  which  the  fact 
of  his  absence  may  be  estalilished,  it  is  not  the  only  species.  It  would  surely  be 
sufficient,  if  it  were  shewn  that  the  witness  was  a  hundred  miles  off' during  the  whole 
period  of  the  assizes.  In  fact,  the  practice  of  call  [621]-ing  the  witness  on  his 
subpcena,  when  strictly  examined,  is  out  of  place  ;  because,  properly  speaking,  the 
calling  of  him  should  be  at  the  moment  when  he  is  wanted  to  give  evidence :  but  it 
is  a  useful  practice,  as  fui'nishing  good  evidence  of  his  absence  at  the  required  time 
and  place.  Still  it  is  not  the  only  kind  of  evidence  by  which  his  absence  can  be 
substantiated,  and  it  is  not  essential  to  the  plaintiff's  case  to  shew  that  that  form  was 
gone  through  For  these  reasons,  I  think  that  the  Lord  Chief  Baron  was  wrong 
in  withdrawing  this  case  from  the  jury,  and  that  the  rule  must  be  absolute  for  a 
new  trial. 

AldSrson,  B.  I  entirely  concur  in  what  has  been  said.  It  is  not  necessary  to 
call  a  witness  on  his  subpcena,  if  by  clear  evidence  you  can  shew  that  he  is  absent 
altogether,  so  as  to  be  unable  to  come  and  give  evidence,  and  therefore  that  the 
calling  him  would  be  a  mere  useless  ceremony.  If  he  be  absent  altogether,  he  has 
disobeyed  the  subpoena,  which  requires  him  to  attend  to  testify.  I  think,  however, 
that  there  is  much  convenience  in  the  practice  ;  if  there  be  contradictory  evidence  as 
to  the  fact  of  the  witness  having  been  absent,  it  is  a  useful  mode  of  establishing  the 
truth,  and  ought,  perhaps,  to  turn  the  scale 

RoLFK,  B.  I  am  of  the  same  opinion.  The  writ  of  subpoena  commands  the  party 
to  appear  before  the  Court  to  give  evidence  in  the  cause.  There  is  nothing  in  it 
which  says  that  he  is  to  appear  there  when  called  on  by  the  officer  of  the  Court.     The 
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question  is,  has  he  appeared  at  the  proper  and  necessary  time  ?     If  he  be  proved,  by 
whatever  species  of  evidence,  to  have  been  then  absent,  that  is  a  breach  of  his  duty, 
and  entitles  the  plaintiff  to  recover. 
Rule  absolute. 

[622]  HuMPHRF.Ys  V.  The  E.\rl  of  Waldegrave.  Exch  of  Pleas.  1840. — A 
plea  to  an  action  by  the  holder  of  a  cheque,  that  the  consideration  for  the  making 
of  it  was  money  won  b}'  a  third  party  of  the  defendant  at  hazard,  in  a  common 
gaming-house,  is  not  an  issuable  plea,  within  the  meaning  of  an  order  to  plead 
issuably. 

[S.  C.  8  Dowl.  P.  C.  768 ;  9  L.  J.  Ex.  244 ;  4  Jur.  466.] 

This  was  an  action  by  the  holder  of  a  cheque  for  £300  made  by  the  defendant, 
(•ayable  to  beater.  The  defendant,  being  under  terms  to  plead  issuably,  obtained  a 
Judge's  order  to  plead  several  pleas,  the  4th  of  which  was  (in  substance)  that  the 
sole  consideration  for  the  making  of  the  cheque  was  money  won  of  the  defendant  by 
one  Barnett,  at  a  common  gaming-house,  at  the  game  of  hazard,  contrary  to  the 
statute,  &c.  The  plaintiff  having  signed  judgment  as  for  want  of  a  plea,  a  rule  nisi 
was  obtained  to  set  it  aside  for  irregularity,  aga  nst  which 

Wightnian  shewed  cause  The  question  is,  whether  the  pleas  [ileaded  by  the 
defendant  are  issuable  pleas,  within  the  meaning  of  the  rule  of  Court.  It  will  be  said 
that  the  fourth  plea  is  an  issuable  plea  :  but  it  does  not  try  the  meiits  of  the  action  ; 
even  if  true,  it  is  no  defence  against  the  present  plaintiff.  The  meaning  of  an  issuable 
plea  is,  such  a  one  as  that  if  an  issue  be  taken  on  it,  it  decides  the  merits  of  the  cause. 
[Parke,  B  This  would  have  been  a  good  plea  before  the  recent  statute,  5  &  6  Will  4, 
c.  21,  but  not  since  The  plaintiff  would  clearly  be  entitled  to  judgment  non  obstante 
veredicto.  If  it  be  not  an  iss  able  plea,  the  defendant  cannot  set  aside  the  judgment 
without  an  affidavit  of  merits.] 

Humfrey,  contra  was  then  called  on.  The  question  here  is  not  whether  the 
plaintiff' mitrht  have  judgment  non  obstante  veredicto,  but  whether  a  distinct  issue 
of  fact  can  be  taken  on  the  plea  The  iiile  laid  down  in  Smiiill  v.  Gillurd  (5  Dowl. 
&  K.  620)  is,  "  that  where  a  party  has  obtained  time  on  the  terms  of  pleading  issuably, 
and  by  his  pleading  fails  to  ;623|  bring  the  merits  of  the  oa.se,  or  some  question  of 
fact,  or  some  i|uestion  of  law  arising  upon  thu  facts,  in  issue,  he  does  not  comply  with 
the  conditions  of  the  order."  [Parke,  L5.  That  must  mean  some  question  of  fact 
which  may  determine  the  cause  of  action.]  If  so,  'he  qualification  there  introduced 
would  be  unnecessary,  because  the  first  branch  of  the  proposition  would  include  that 
case  (.Alder.son,  B.  The  last  clause  in  that  paragraph  applies  to  a  general  demurrer: 
the  other  words  mean  the  pleading  of  some  matter  of  fact  on  which  the  plaintiff'  may 
go  to  trial,  and  deteimine  the  cause  of  action,  without  being  driven  to  a  demurier. 
Parke,  B.  Mr.  Tidd  states  the  rule  thus  (9th  edit.  p.  471):  "An  issuable  plea  is  a 
plea  in  chief  to  the  meiits,  upon  which  the  plaintiff  may  take  issue  and  go  to  trial." 
There  must  be  an  issue  tendered  on  some  plea,  which,  if  true,  would  be  an  answer  to 
the  action.]  At  all  events,  the  plaintiff  ought  to  have  moved  to  set  aside  the  Judge's 
order  allowing  these  ])leas,  and  not  to  have  signed  judgment.  [Parke,  B  No — all 
that  the  judge  decides  is,  that  they  may  be  pleaded  together,  without  deciding  whether 
they  are  issuable  or  not  The  Judge's  order  only  does  away  with  the  objection  of 
double  pleading.] 

Per  Curiam.     Kule  discharged,  with  costs.(J) 

[624]  Davis  «•.  Cole.  Exch.  of  Pleas.  1840. — Where,  in  an  action  for  assault  and 
battery,  the  plaintiff'  recovered  less  than  40s.  damages,  and  the  Judge,  at  the  trial, 
intimated  his  intention  of  certifying  to  deprive  the  plaintiff  of  costs,  under  the 
4:5  KHz  c.  (i,  but  after  four  days  the  plaintiff  obtained  the  record  from  the 
associate,  no  certificate  being  indorsed  on  it,  and  signed  judgment,  and  the 
Master,  on  production  of  the  record,  taxed   the  plaintiff  his  costs  :    the  Court 

(*)  See  Staples  v.  Holdsworth,  4  Ring.  N.  C.  144;  5  Scott,  432;  Welteivhall  v, 
Graham.  4  Bing.  \.  C.  714  :  6  Scott,  603. 
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confirmed  an  order  of  the  Judge,  for  producing  the  record  before  him,  in  order 
to  indorse  the  certificate  upon  it,  and  for  setting  aside  the  judgment  and 
taxation. 

[S.  C.  8  Dowl.  P.  C.  732  ;  9  L.  J.  Ex.  258.] 

This  was  an  action  for  assault,  battery,  and  false  impi'isonment,  to  which  the 
defendant  pleaded  not  guilty  only.  At  the  trial,  before  Gurney,  B.,  on  the  6th  of 
May,  the  plaintiff  recovered  a  verdict  with  Is.  damages,  and  the  learned  Judge,  on 
the  application  of  the  defendant's  counsel,  expressed  his  intention  of  certifying  to 
deprive  the  plaintifi"  of  his  costs,  under  the  4.3  Eliz.  c.  6.  After  the  expiration  of  four 
days  from  the  trial,  the  plaintiff  obtained  the  Nisi  Prius  record  from  the  associate, 
no  certificate  being  then  indorsed  on  it.  On  the  14th  of  May  the  plaintiff  signed 
final  judgment,  and  gave  notice  of  taxation  on  the  15th,  when  the  defendant's 
attorney  accordingly  attended,  and  objected  tn  the  taxation  being  proceeded  with, 
on  the  ground  that  the  learned  Judge  had  intimated  his  intention  to  certify.  The 
Master,  however,  thought  that  as  the  record  produced  before  him  bore  no  such 
certificate,  he  had  no  option  but  to  proceed,  and  he  therefore  taxed  the  plaintiff  his 
full  costs,  and  made  out  his  allocatur  accordingly  for  291.  Is.,  which  the  defendant's 
attorney  paid  under  protest.  The  defendant  then  applied  to  Gurney,  B.,  for  a 
summons  to  produce  the  record  before  him,  foi'the  purpose  of  indorsing  the  certificate 
upon  it ;  and  his  Lordship,  on  the  16th  of  May,  made  an  order  upon  the  plaintifi'to 
produce  the  Nisi  Prius  record  and  postea  for  that  purpose,  and  also  to  set  aside 
the  taxation,  and  alter  the  judgment  as  to  the  amount  of  costs.  On  the  22nd,  the 
learned  Judge  made  another  order  confirming  the  former,  except  that  it  directed  the 
payment  by  the  defendant  of  such  costs  as  the  plaintiff  had  incurred,  by  reason  of 
the  defendant  not  having  applied  to  the  associate  to  draw  up  th.-  order  before  the 
judgment  was  signed  and  costs  taxed. 

Mansel  now  moved  to  set  aside  these  orders.  A  Judge  [625]  is  bound  to  certify 
under  the  statute  of  Elizabeth  before  judgment  is  signed,  or  at  least  before  the  costs 
are  taxed.  Perhaps  it  might  be  competent  for  him  to  enter  upon  the  record  a  minute 
or  memorandum  of  his  intention  to  do  so,  but  a  mere  verbal  intimation  can  have  no 
efl'ect.  Godson  \.  LI  Olid  (i  Dowl.  P.O.  157),  Jt'hallcii  v.  IViUiamson  (5  Bing.  N.  C. 
200  ;  7  Scott,  135  :  7  Dowl.  P.  C.  253).  The  defendant  ought  to  have  obtained  the 
certificate,  and  produced  it  before  the  Master  on  taxation  ;  it  was  for  him  to  take  the 
necessary  steps  to  carry  out  the  intention  of  the  Judge. 

Cole  appeared  to  shew  cause  in  the  first  instance,  but  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  The  fault  rested  with  the  officer  of  the  Court,  who  ought 
not  to  have  delivered  the  record  to  the  plaintiff  without  the  certificate.  The  posses.sion 
of  the  record  by  the  clerk  is  the  possession  of  the  Judge  :  he  holds  it  as  his  officer, 
and  when  he  gives  it  out  to  the  party,  it  is  under  a  presumed  authority  from  the 
Judge  for  that  purpose.  If  the  Judge  himself  had  been  applied  to  by  the  plaintiff, 
it  is  plain  his  answer  would  have  been,  that  he  would  not  let  it  go  until  he  had 
indorsed  his  certificate. 

Parke,  B.  Here  the  Judge  certified  by  word  of  mouth  at  the  trial,  and  it  was 
the  misprision  of  the  clerk  in  not  setting  down  the  certificate  formally  on  the  record, 
and  presenting  it  to  the  Judge  for  his  signature. 

Rule  refused. 

Cole  then  moved  for  and  obtained  a  rule  nisi  for  setting  aside  the  second  order  of 
Gurney,  B.,  citing  Foxtill  v.  Banks  (5  B.  &  Aid.  536) :  which  rule,  aftei'  argument  on 
a  subsequent  day,  was  made  absolute. 

[626]  DoRE  i:  Hayden.  Exch.  of  Pleas.  1840. — Issue  joined,  in  a  country  cause, 
in  Michaelmas  Vacation,  and  no  notice  of  trial  given.  A  motion  for  judgment 
as  in  case  of  a  nonsuit,  in  Trinity  Term,  is  too  soon  ;  for  the  issue  joined  in 
vacation  is  referred  to  the  subsequent  term. 

[S.  C.  9  L.  J.  Ex.  323  ;  4  Jur.  467.] 

This  was  a  country  cause:  issue  was  joined  on  the  1st  of  Januarv,  1S40,  (the 
affidavit  stated,  "  as  of  the  preceding  term "),  and  no  notice  of  trial  given.  The 
plaintiff  not  having  proceeded  to  trial, 
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Locke  now  moved  for  judgment  ;is  in"  case  of  a  nonsuit,  and  cited  IViUiam'^  v. 
Edivaidf.  (1  C.  M.  &  R.  5S3)  and  Luter  v.  Venlom  (7  Dowl.  P.  C.  691),  as  authorities 
to  shew  that  the  motion  was  not  made  too  soon. 

Per  Curiam.  The  decision  in  Lister  v.  Ventom  proceeded  upon  a  mistake.  When 
issue  is  joined  in  vacation,  it  must  be  considered  as  being  joined  of  the  next  following 
term,  and  the  mere  statement  in  the  affidavit  that  it  was  joined  as  of  the  preceding 
term,  can  make  no  difference.  Here,  therefore,  the  issr.e  must  be  taken  to  have  been 
joined  in  Hilary  Term,  and  consequently,  according  to  the  recent  decisions,  the  motion 
is  premature.(f) 

Rule  refused. 

Ibotson  r.  Phklps.  Exch.  of  Pleas.  1840. — Service  of  a  rule  by  giving  it  to  the 
defendant's  servant  at  his  warehouse,  that  being  his  usual  place  of  business,  held 
insufficient. 

[S.  C.  8  Dowl.  P.  C.  770 ;  9  L.  J.  Ex.  232 ;  4  Jur.  467.] 

Streeten  moved  to  make  absolute  a  rule  to  compute  principal  and  interest  on  a  bill 
of  exchange.  The  affidaxit  [627]  stated  the  rule  nisi  to  have  been  served,  1)V  leaving 
it  with  the  defendant's  warehouseman  at  his  warehouse,  No.  4,  Mark  Lane,  which  was 
stated  to  be  his  usual  place  of  business. 

Per  Curiam.  That  is  not  sufficient ;  if  it  had  been  upon  a  domestic  servant  at  the 
defendant's  residence,  it  would  have  been  different. 

Rule  refused. 

Palmer  v.  PowEt.L.  Exch.  of  Pleas.  1840. — By  a  local  act  of  Parliament,  56  Geo.  3, 
a  Court  of  Requests  was  created  at  Bristol,  and  certain  fees,  according  to  a  table 
therein  contained,  were  fixed  to  be  paid  to  the  assessor  and  officers  of  the  Court, 
with  power  for  the  justices  of  the  peace  for  the  said  city,  at  any  general  quarter 
sessions  of  the  peace,  to  lessen  or  reduce  them.  By  6  &  7  W.  4,  c  105,  s.  8,  it 
is  enacted,  "  that  every  thing  provided  in  any  local  act  of  Parliament,  to  be  done 
by  the  justices,  or  by  some  particular  class  or  description  of  members  of  such 
body  corporate,  being  justices  at  some  court  of  general  or  quarter  sessions 
assembled,  and  whicii  does  not  relate  to  the  business  of  a  court  of  criminal  or 
civil  judicature,  shall  and  may  be  done  by  the  council  at  some  quarterly  meeting 
of  the  council."  The  town  council  of  Bristol,  acting  under  the  Municipal  Cor- 
poration Act,  5  ifc  6  VV.  4,  c.  76,  s.  124,  and  6  &  7  W  .  4,  c.  105,  s.  8,  by  an  order 
of  council,  reduced  the  fees  payable  to  the  assessor  and  clerk  of  the  Court: — 
Held,  that  the  regulation  of  the  fees  of  the  Court  of  Requests  was  a  matter 
relating  to  the  business  of  a  court  of  civil  judicature,  and  that  the  town  council 
had  no  authority  to  interfere  with  it. 

[S.  C.  9  L.  J.  Ex.  209 ;  4  Jur.  825.] 

This  was  an  action  brought  by  the  plaintiff,  as  barrister  and  assessor  to  the 
Commissioners  of  the  Court  of  Requests  at  Bristol,  against  the  defendant,  whom  he 
bad  appointed,  at  his  request,  and  for  certain  rewards  to  him  payable  in  that  behalf, 
to  collect  the  fees  which  should  become  due  to  him  as  such  assessor,  and  in  consideia- 
tion  of  which,  he  the  defendant  undertook  and  promised  to  collect  the  same  according 
to  their  full  legal  amount.  The  declaration  alleged  that  divers  fees  had  become  due 
to  the  plaintiff  from  divers  persons,  and  on  divers  occasions,  and  alleged  as  a  breach, 
that  the  defendant  collected  as  the  fees  on  those  occasions,  fees  of  lower  amount  than 
were  by  law  due  to  him. 

The  defendant,  by  his  plea,  admitted  that  he  had  collected  the  fees,  but  alleged 
that  they  were  not  of  lower  amount  than  was  by  law  due  to  the  plaintiff;  upon  which 

(<•)  See  Evana  v.  Barnard,  3  M.  &  W.  376  ;  6  Dowl.  P.  C.  367  :  IVilliams  v.  Davis. 
5  Ring.  N.  C.  227  ;  7  Scott,  158  ;  7  Dowl.  P.  C.  246  :  Harrvum  v.  WillMmi,  6  Dowl. 
P.  0.  772  ;  Apiwrhji  v.  Morse,  6  Dowl.  P.  C.  505  ;  ticath  v.  Bo.mU,  7  Dowl.  T.  C.  19. 
The  same  point  was  decided  in  this  court  a  few  days  subseijuently  in  Douglas  v. 
Darladcm. 
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issue  was  joined  :  and  afterwards,  by  consent,  the  following  [628]  case  was  agreed  to, 
under  a  Judge's  order,  for  tbe  opinion  of  this  Court. 

The  city  of  Bristol,  and  county  of  the  same  city,  has  a  mayor,  alderman,  recorder, 
justices  and  town  councillors,  and  a  Court  of  quarter  sessions,  under  the  statute 
5  &  6  W.  4,  c.  76  (the  Municipal  Corporation  Act) ;  and  prior  to  that  act  it  had 
a  mayor,  alderman,  and  recorder,  (who  were  justices),  and  a  Court  of  quarter  sessions 
by  charter. 

Previous  to  the  said  statute  5  &  6  W.  4,  c.  76,  by  an  act  passed  in  the  56th  j'ear 
of  the  reign  of  his  late  Majesty  King  George  .3rd,  intituled,  ".4n  Act  for  the  more 
speed}^  and  easy  recovery  of  small  debts  in  the  city  and  county  of  the  city  of  Bristol, 
and  in  the  liberties  thereof,  and  in  the  several  parishes  and  places  therein  mentioned, 
in  the  counties  of  Gloucester  and  Somerset,"  the  mayor,  aldermen,  and  common 
council  foi'  the  said  city  of  Bristol  for  the  time  being  were  empowered  to  appoint 
commissioners  for  the  recovery  of  small  debts  above  40s.,  and  not  amounting  to  any 
sum  for  which  an  arrest  on  mesne  process  may  by  law  take  place,  within  the  said 
city  and  county  of  the  said  city,  and  the  liberties  thereof,  and  in  the  several  parishes 
therein  mentioned  ;  and  the  said  commissioners  and  their  successors  are,  by  the  said 
last-mentioned  act,  constituted  a  court  of  justice,  by  the  name  of  the  Court  of 
Requests  for  the  city  and  county  of  the  city  of  Bristol,  and  the  liberties  thereof,  and 
tbe  several  parishes  &c.  ;  and  the  said  commissioners  are  by  the  said  last-mentioned 
act  empowered  and  requii-ed  to  meet  and  to  hold  the  said  Court  on  every  Tuesday 
in  the  guildhall  of  the  said  city,  or  any  of  the  rooms  and  apaitments  thereto  adjacent, 
or  in  some  other  convenient  place  within  the  same  city,  to  be  appointed  by  the 
mayor,  aldermen,  and  common  council  for  that  purpose.  By  the  2nd  section  of  the 
act,  the  mayor,  aldermen,  and  common  council  of  the  said  city  for  the  time  being,  are 
empowered  to  nominate  and  appoint  a  practising  barrister-at-law,  who  shall  have  been 
called  to  the  [629]  bar  for  the  space  of  six  years  at  the  least,  and  who  shall  have 
actually  practised  as  a  bai-rister  f  jr  the  space  of  six  yeai's  at  the  least,  as  assessor 
to  the  said  commissioners,  and  such  barrister,  or  in  the  case  of  his  absence,  a  like 
barrister  to  be  substituted  by  him  for  each  particular  occasion,  and  to  be  approved  by 
the  chairman  of  the  said  commissioners  for  the  time  being,  shall  sit  at  every  court. 

By  the  29th  section  of  the  said  last-mentioned  act,  it  is  enacted,  "  that  the  several 
fees  therein  and  hereinafter  limited  and  expressed,  (exclusive  of  stamps),  shall  be  taken 
by  the  s  dd  barrister,  and  by  the  clerk,  Serjeant,  and  crier  of  the  said  court,  for  their 
several  and  respective  services,  in  the  execution  of  the  said  act  for  the  recovery  of  all 
sums  not  amounting  to  £15,  viz.  [setting  out  a  schedule  of  fees  for  summonses, 
hearings  on  trial,  orders,  decrees,  or  judgments,  paying  mone}'  into  Coui't,  references, 
attachments,  nonsuits,  ifec]  And  the  said  commissioners  shall,  and  they  are  by  the 
said  last-mentioned  act  required,  to  hang  up  and  affix,  or  cause  to  be  hung  up  and 
affixed,  a  table  of  all  such  fees  in  some  conspicuous  place  of  the  said  Court,  or  place  of 
meeting  of  the  said  commissionens,  in  order  that  all  persons  concerned  may  be  enabled 
to  peruse  the  same." 

By  the  30th  section  of  the  said  last-mentioned  act,  it  is  enacted,  "  that  it  shall  and 
may  be  lawful  to  and  for  the  justices  of  the  peace  in  and  for  the  said  city  and  county 
of  Bristol,  at  any  general  quarter  sessions  of  the  peace,  or  any  adjournment  theieof 
to  be  held  after  some  preceding  Court  of  quarter  sessions,  shall  have  determined  that 
it  would  be  advi.sable  so  to  do,  to  lessen  or  reduce  all  or  any  of  the  fees  limited  and 
allowed  to  be  demanded  as  aforesaid,  and  afterwards  from  time  to  time,  in  the  same 
manner,  to  advance  all  or  any  of  the  said  fees  so  lessened  or  reduced,  to  any  sum  not 
exceeding  the  several  and  respective  sums  hereinbefore  mentioned  and  specified." 

Soon  after  the  passing  of  the  last-mentioned  act,  the  table  of  fees  in  the  same  act, 
and  hereinbefore  particularly  [630]  set  forth,  was  duly  hung  up  and  affixed  in  a 
conspicuous  part  of  the  said  Court  or  place  of  meeting,  and  the  fees  thereby  authorized 
to  be  taken  were  in  fact  taken  by  all  the  different  officers  of  such  Court,  according  to 
the  amounts  in  the  same  act  set  forth,  until  the  making  of  the  orders  of  council  herein- 
after mentioned. 

By  the  statute  6  &  7  W.  4,  c.  105,  s.  8,  it  is  enacted,  "that  every  thing  provided 
under  any  local  act  of  Parliament,  to  be  done  exclusively  by  any  particular  or  limited 
number,  class,  or  description  of  the  members  of  any  body  corporate  named  in  the 
schedules  A.  &  B.,  annexed  to  the  said  act  for  regulating  corporations,  the  continu- 
ance of  which  is  not  inconsistent  with  the  provisions  of  the  said  act,  and  also  every- 
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thing  provided  in  any  such  local  act  to  be  done  by  the  justices,  or  by  some  particular 
class  or  description  of  members  of  such  body  corporate,  being  justices  of  some  Court 
at  general  or  quarter  sessions  assembled,  and  which  does  not  relate  to  the  business  of 
a  Court  of  criminal  or  ci\'il  judicature,  shall  and  may  be  done  by  the  council  at  some 
quarterly  meeting  of  the  council,  or  by  some  committee  of  the  council,  or  any  three 
or  more  of  such  committee,  to  be  appointed  at  a  quarterly  meeting  of  the  council, 
provided  that  every  thing  herein  authorized  to  be  done  at  a  quarterly  meeting  of  the 
council  mav  be  done  at  a  meeting  of  the  council,  to  be  specially  summoned  for  that 
purpose,  as  soon  as  maj'  be  after  the  passing  of  this  act :  Provided  also,  that  no 
recorder,  by  virtue  of  his  office,  shall  have  power  to  allow  or  apportion,  make  or  levy, 
or  do  any  act  whatsoever  with  relation  to  the  allowance,  apportionment,  making,  or 
levying  of  any  rate  whatsoever." 

The  case  then  stated,  that  at  a  quarterly  meeting  of  the  council  of  the  city  of 
Bristol,  held  on  the  •2nd  of  Mav,  1838,  an  order  of  council  was  made,  (a  copy  of  which 
was  .set  out),  which,  after  reciting  the  clauses  of  the  several  acts  of  Parliament  before 
mentioned,  concluded  as  follows  : — "  And  whereas  the  council  at  this  quarterly  meeting, 
having  taken  into  consideration  the  fees  payable  to  the  barrister  and  [631]  clerk  of 
the  said  Court,  for  their  several  and  respective  services  in  the  execution  of  the  first 
recited  act,  do  determine  that  it  will  be  advi.sable  to  lessen  and  reduce  such  of  the 
fees  payable  to  the  barrister  and  clerk  of  the  said  Court  as  are  set  out  in  the  under- 
written schedule,  agreeably  to  the  scale  mentioned  and  set  forth  in  the  said  schedule." 
Then  the  schedule  was  set  out. 

And  at  a  certain  other  meeting  of  the  council  of  the  said  city,  held  on  the  1st  of 
August,  1838,  the  following  order  of  council  was  made — (setting  out  the  order) — by 
which  the  council  at  that  meeting,  being  the  quarterly  meeting  next  after  the  said 
meeting  of  the  2nd  of  May  last,  having  taken  into  consideration  their  said  resolution, 
did  thereby  confirm  the  same,  and  did  accordingly  reduce  and  lessen  such  of  the 
fees  to  be  taken  by  the  barrister  and  clerk  of  the  .said  Court  as  are  set  out  in  the  said 
schedule,  &c. 

The  case  then  stated,  that  the  said  Court  of  Requests  had  been  always,  and  still 
was,  regularly  held,  since  the  statute  .56  Geo.  3,  on  every  Tuesday,  at  the  Guildhall 
of  the  said  city.  That  the  plaintitt'  is  now,  and  for  some  time  before  the  commence- 
ment of  this  action  was,  the  barrister  and  assessor  of  the  said  Court  of  Requests, 
having  been  duly  appointed  thereto  on  the  6th  day  of  February,  1839,  and  hath  from 
the  time  of  his  said  appointment  performed  the  duties  of  such  office,  but  hath  never 
tiiken  the  fees  mentioned  in  the  reduced  table  directed  by  the  said  orders  of  council, 
or  in  any  manner  consented  to  or  acquiesced  in  such  reductions. 

The  defendant,  on  the  9th  day  of  November,  1839,  was  appointed  by  the  plaintiff, 
(so  being  such  barrister  aTid  assessor  as  aforesaid),  for  a  pecuin'ary  consideration,  to 
collect  fees  due  to  the  plaintiff  as  such  barrister  and  assessor  as  aforesaid  from  thence- 
forth until  further  order,  which  employment  the  defendant  accepted  accordingly,  and 
engaged  to  collect  the  same  according  to  their  full  legal  amounts  respectively,  and  in 
fact  collected  fees  for  the  plaintiff  on  all  [632]  occasions  on  which  fees  became  due  to 
him  as  such  barrister  or  assessor,  before  the  commencement  of  this  action  ;  but 
collected  the  same  according  to  the  reduced  table  directed  by  the  said  orders  of 
council,  and  not  according  to  the  talile  set  forth  in  the  said  act  of  the  56  Geo.  3. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  fees  legally  due  to 
the  plaiutitl'  as  such  barrister  or  assessor  on  the  occasions  aforesaid,  were  according 
to  the  original  table  in  the  said  act  of  the  56  Geo.  3  set  forth,  or  according  to  the 
reduced  table  directed  by  the  said  orders  of  council 

The  Attorney-General,  for  the  plaintiff.  It  is  quite  clear  that  the  plaintiff  was 
entitled  to  the  fees  according  to  the  original  table,  unless  they  were  properly  reduced 
by  the  town  council.  .And  the  town  council  had  no  power  to  reduce  them,  unless 
they  had  such  power  under  the  6  &  7  W.  4,  c  105,  s.  8.  That  section  enacts,  that 
every  thing  provided  in  any  local  act  of  Parliament  to  be  done  by  the  justices,  or  by 
some  particular  class  or  description  of  members  of  such  body  corporate,  being  justices 
at  some  Court  of  general  or  quarter  sessions  assembled,  and  which  does  not  relate  to 
the  business  of  a  Court  of  criminal  or  civil  judicature,  shall  and  may  be  done  by  the 
council."  Now,  does  not  the  regulation  of  these  fees  relate  to  the  business  of  a  Court 
of  civil  judicature,  within  the  meaning  of  that  exception  ?  It  most  clearly  does.  If 
these  are  fees  which  the  suitors  are  to  pay  for  business  done  in  the  Court,  it  is  a 
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subject  relating  to  the  business  of  the  Court ;  and  it  is  clear  that  it  is  a  Court  of  civil 
judicature.  The  town  council  weie,  therefore,  expressly  excluded  from  acting  in  the 
matter,  and  had  no  authority  to  reduce  them.  If,  however,  it  were  a  casus  omissus, 
and  the  power  which  belonged  to  the  justices  under  the  .56  Geo.  3,  remained,  the  town 
council  would  have  had  no  such  authority.  But  the  power  which  formerly  belonged  to 
[633]  the  justices  is  now  vested  in  the  recorder,  by  5  &  6  W.  4,  c.  76,  s.  105.  By 
that  section  it  is  enacted,  "that  the  recorder  of  every  boiough  shall  hold  once  in 
every  quarter  of  a  year,  or  at  such  other  and  more  frequent  times  as  the  said  recorder 
in  his  discretion  may  think  fit,  or  as  his  Majesty  shall  think  fit  to  direct,  a  Court  of 
quarter  sessions  of  the  peace  in  and  for  such  borough,  of  which  the  recorder  of  such 
borough  shall  sit  as  the  sole  judge  :  and  such  Court  of  quarter  sessions  of  the  peace 
shall  be  a  Court  of  record,  and  shall  have  cognizance  of  all  crimes,  offences,  and 
matters  whatsoever,  cognizable  by  any  Court  of  quarter  sessions  of  the  peace  for  the 
counties  in  England,  and  the  said  recorder  shall  have  power  to  do  all  things  necessary 
for  exercising  such  jurisdiction,  notwithstanding  his  being  such  sole  Judge,  as  fully 
as  any  such  last-mentioned  Court :"  with  an  exception  as  to  making  and  levying  any 
county  rate,  and  granting  licenses,  &c.  So  that  the  recorder  may  do  all  things,  with 
that  exception,  that  could  formeily  be  done  by  a  Court  of  quarter  sessions.  That 
section  has  received  a  construction  in  the  case  of  The  Quem  v.  The  Recorder  of  Hull 
(8  Ad.  &  Ell.  638  ;  3  Nev.  &  P.  595),  where  it  was  held,  that  the  recorder,  by  that 
section,  had  the  powers  relating  to  inspectors  of  weights  and  measures,  given  hy  s.  17 
of  the  stat.  5  &  6  ^Y.  4,  c.  63,  to  the  magistrates  in  quarter  sessions  assembled.  Then 
if  the  recorder  has  jurisdiction  over  weights  and  measures,  over  which  before  that 
act  the  justices  in  quarter  sessions  had  jurisdiction,  in  like  manner  the  powers  given 
bj^  the  56  Geo.  3  to  the  justices  in  quarter  sessions,  are  transferred  to  the  recorder. 
But  even  if  they  be  not,  the  Court  must  be  satisfied  that  the  power  is  vested  in  the 
town  council.  The  words,  "a  Court  of  criminal  or  civil  judicature,"  do  not  apply 
solely  to  a  Court  of  quarter  sessions,  but  extend  to  any  Court  having  civil  or  criminal 
business.  The  Court  of  Requests  is  a  Court  [634]  of  civil  judicature,  and  the 
reception  of  the  fees  for  business  done  in  it  relates  to  the  business  of  a  Court  of  civil 
judicature,  with  which  the  town  council  are  excluded  from  interfering. 

Sir  F.  Pollock,  contra  The  town  council,  under  this  act  of  Parliament,  had 
authority  to  I'educe  the  fees  payable  to  the  assessor.  The  legislatui-e  intended  to  give 
to  the  recorder  power  over  all  matters  of  a  civil  or  criminal  nature  within  the 
borough,  which  came  before  him  for  decision  ;  but  to  refer  all  other  municipal  business 
to  the  town  council.  It  is  plain,  that  by  .s.  124  of  the  stat.  5  &  6  W.  4,  c.  76,  the 
town  council  possess  the  power  of  regulating  the  fees  payable  to  the  clerk  of  the  peace, 
the  clerk  to  the  justices,  registrar,  and  officers  of  any  Court  of  record  in  any  borough. 
The  words  in  the  8th  section  of  6  &  7  \V.  4,  c.  105,  "which  relate  to  the  business  of 
a  Court  of  criminal  or  civil  judicature,"  refer  to  the  judicial  business  of  the  Court; 
but  the  I'egulation  of  the  Court  fees  does  not  relate  to  such  business.  Whatever  may 
be  done  at  any  Court  of  general  or  quarter  sessions,  which  does  not  relate  to  the 
judicial  or  Court  business  of  a  Court  of  that  nature,  or  to  business  of  a  criminal  or 
civil  nature,  is  to  be  done  by  the  council;  and  as  the  regulation  of  the  fees  has  no 
such  relation,  the  town  council  had  authority'  to  reduce  them.  The  legislature 
intended  to  make  a  distinction  between  business  which  is  and  that  which  is  not  of 
a  judicial  nature ;  all  that  involves  the  decision  of  the  Court  the  town  council  are 
excluded  from  interfering  with,  but  none  other. 

The  Attorney-General  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  vvas  now  delivered  by 

Lord  Abincer,  C.  B.  There  was  a  case  of  Palmer  v.  [635]  Powell,  argued  by 
the  Attorney-General  and  Sir  Frederick  Pollock.  It  was  an  action  brought  to  recover 
what  was  claimed  to  be  due  to  the  plaintiff  for  certain  fees,  to  which  he  was  entitled 
under  an  act  of  Parliament  passed  for  forming  a  Court  of  Requests  at  Bristol.  By 
way  of  defence  it  was  contended,  that  by  the  act  of  the  6  &  7  Will.  4,  c.  105,  a  power 
was  given  to  the  town  council  to  reduce  the  fees,  and  they  having  in  exercise  of  that 
power  reduced  the  fees,  and  placed  the  reduced  fees  in  a  schedule,  the  defendant 
contended  that  the  plaintifl'  was  only  entitled  to  recover  according  to  that  reduced 
scale.  It  appeal's  that  by  the  original  act  the  fees  were  scheduled  at  certain  fixed 
sums,  and  power  was  given  to  the  justices  of  the  peace  in  quarter  sessions  assembled 
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to  reduce  the  fees,  if  they  thought  fit,  by  a  new  table  ;  and  they  had  also  power  given 
them  to  advance  the  fees  so  lessened  or  reduced,  to  any  sums  not  exceeding  the 
original  amounts.  Now  if  this  reduction  had  taken  place  under  the  authority  of  that 
act  by  the  justices  of  the  peace,  undoubtedly  the  plaintift'  must  be  content  with  the 
reduced  fees.  The  question  is,  whether  by  the  last  act  of  Parliament  the  town 
council  were  authorized  to  do  that  which  the  justices  of  the  peace  were  authorized 
to  do  before  ;  and  that  depends  on  the  8th  section  of  the  6  Will.  4,  c.  105,  the 
material  words  of  which  are — "  And  be  it  enacted,  that  every  thing  provided  under 
any  local  act  of  Parliament  to  be  done  exclusively  by  any  particular  or  limited 
numbers,  class,  or  description  of  the  members  of  any  body  corporate  named  in  the 
schedules  annexed  to  the  said  act  for  regulating  corporations,  the  continuance  of 
which  is  not  inconsistent  with  the  provisions  of  this  act,  and  every  thing  provided  in 
such  local  act  to  be  done  by  the  justices,  or  by  some  particular  class  or  description  of 
members,  or  of  such  body  corporate  being  justices,  at  some  Court  of  general  or 
quarter  sessions  assembled,  and  which  does  not  relate  to  [636]  the  business  of  a  Court 
of  criminal  or  civil  judicature,  shall  and  may  be  done  by  the  council  at  some  quarterly 
meeting  of  the  council."  The  council  have  reduced  these  fees  at  a  quarterly  meeting, 
and  the  question  is,  whether  under  these  words  they  have  a  right  to  do  so.  After 
some  consideration,  we  are  all  of  opinion  that  the  reduction  of  fees  of  the  Court  of 
Requests  is  a  matter  which  relates  to  the  business  of  a  Court  of  civil  judicature,  and 
that  this  clause  excludes  from  the  council  the  power  of  interfering  in  an}'  such  case. 
It  is  impossible  to  say  that  this  Court  of  Requests  does  not  fall  within  the  description 
of  a  "Court  of  civil  judicature:''  and  thei-e  is  nothing  to  limit  the  words,  as  was 
contended  for  on  the  part  of  the  defendant,  to  that  which  is  strictly  the  judicial 
business  of  such  Court.  We  therefore  think  the  plaintiff  is  entitled  to  judgment. 
Judgment  for  the  plaintiff. 


Kirk  v.  Doi-dy.  Exch.  of  Pleas.  1840. — Where  a  writ  of  summons  was  by  mistake 
dated  the  4th  of  April,  the  prascipe  being  dated  the  4th  of  May: — Held,  that  a 
Judge  had  power  to  order  an  amendment  of  the  writ,  so  as  to  make  it  correspond 
with  the  priecipe. 

[S.  0.  8  Dowl.  P.  C.  766 ;  9  L.  J.  Ex.  223  ;  4  Jur.  610.] 

Martin  had  obtained  a  rule  to  shew  cause  why  an  order  of  Gurney,  B.,  allowing 
the  writ  of  summons  in  this  cause  to  be  amended,  should  not  .be  rescinded.  It 
appeared  th;it  the  praecipe  for  the  writ  was  dated  the  4th  of  May,  but  the  writ  issued 
upon  it  was  bj-  mistivke  dated  the  4th  of  April.  A  summons  was  taken  out,  calling 
upon  the  defendant  to  shew  cause  why  the  learned  Judge  should  not  he  at  libeity  to 
amend  the  writ  of  summons,  by  substituting  the  word  "  May"  for  "  .April,"  so  as  to 
make  it  correspond  with  pnecipe  ;  and  the  learned  Judge,  after  hearing  the  parties 
on  both  sides,  oideied  the  amendment  to  be  made.     Against  the  above  rule 

[637]  Humfrey  now  shewed  cause.  There  is  no  reason  why  the  learned  Baron 
should  not  have  power  to  make  such  an  order  as  this.  The  rule  of  Michaelmas  Term, 
3  Will.  4,  s.  10,  expressly  says,  that  where  the  plaintiff  shall  omit  to  insert  in  any 
writ  or  copy  thereof  any  of  the  matters  required  to  be  inserted  therein,  such  writ,  ifcc, 
shall  not  be  void,  but  may  be  set  aside  as  irregular,  upon  application  to  the  Court  out 
of  which  the  same  shall  issue,  or  to  any  Judge.  If  an  application  h,id  been  made  to 
set  aside  the  writ  for  irregularity,  the  Court  would  ha\e  allowed  an  amendment  on 
payment  of  costs.  The  writ  itself  is  not  void,  and  it  is  dillicult  to  see  why  a  Judge 
should  not  have  power  to  set  it  right  b}'  ordering  an  amendment.  [Parke,  B.  After 
the  passing  of  the  Uniformity  of  Process  Act,  tlie  Judges  determined  not  to  allow  any 
amendment  except  in  cases  where,  if  the  amendment  were  not  allowed,  the  Statute  of 
Limitations  would  be  a  bar  to  any  new  process,  and  so  occ;ision  a  failure  of  justice.] 
It  was  on  that  ground,  that  in  Lakiii  v.  JFatstui  (2  C.  &  M.  68G),  the  Court  allowed  a 
writ  of  summons  to  be  ametided  by  inserting  the  name  of  a  co-executrix  jis  a  co-plaintiff. 
In  Silioni  v.  Kirkmnn  (3  M.  &  W.  46),  it  was  held  that  the  omission  of  a  similiter  was 
amendable  under  the  Statute  of  Amendments,  28  Men.  8,  c.  12,  s  2,  as  misprision  of 
the  clerk,  even  after  final  judgment,  and  after  a  writ  of  error  had  been  brought,  and 
omission  assigned  for  error. 
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Martin,  in  support  of  the  rule,  referred  to  Partridge  v.  JVallbavk  (1  M.  &  W.  316), 
Hodrjkmson  v.  Hodqkiiuon  (1  Ad.  &  Ell.  533  ;  3  Nev.  &  M.  564),  Lakin  v.  Wats07i,{e) 
and  ByfieU  v.  Street  (10  Bing.  227  ;  3  M.  &  Scott,  407).  [Lord  Abinger,  C.  B.  [638] 
This  being  the  first  case  in  which  the  question  has  arisen  as  to  the  propriety  of  an 
amendment,  where  the  praecipe  is  right  and  the  writ  wrong,  we  wish  to  consult  the 
other  Judges,  in  order  that  the  practice  may  be  uniform.  Parke,  B.  It  seems  very 
hard  that  we  should  be  more  strict  in  this  stage  of  the  cause,  while  the  proceedings 
are  in  paper,  than  after  the  proceedings  are  on  the  record,  when,  by  the  Statutes  of 
Amendment,  they  may  be  amended  at  any  period.] 

Cur.  ad.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  In  this  case  there  was  a  variance  between  the  writ  of  summons  and 
the  prajcipe  ;  the  former  being  dated  the  4th  of  April,  and  the  praecipe  the  4th  of  May. 
My  brother  Gurney,  on  application,  had  allowed  an  amendment  to  be  made,  so  as  to 
make  the  month  in  the  writ  correspond  with  the  prajcipe,  which  was  correct.  On  a 
motion  to  rescind  the  above  order,  it  was  said  in  argument,  that  the  courts  had  come 
to  the  conclusion  not  to  allow  amendments  in  cases  of  this  kind,  and  that  the  only 
exception  to  that  rule  was  in  cases  where,  unless  the  amendment  were  made,  the 
plaintifl'  would  be  without  remedy,  in  consequence  of  the  Statute  of  Limitations 
operating  as  a  bar  to  a  fresh  action  ;  but  that  the  general  rule  was,  that  no  amendment 
was  to  be  made.  We  were  disposed  to  think  that  this  amendment  might  be  made 
under  the  Statutes  of  Amendment,  on  the  ground  of  its  being  a  misprision  of  the 
clerk.  We  wished,  however,  to  come  to  a  uniformity  of  decision  on  the  point,  and 
have  therefoie  consulted  the  Judges  of  the  Courts  of  Queen's  Bench  and  Common 
Pleas  ;  and  the  result  is,  that  we  think  this  exception  also  may  be  introduced,  that  an 
amendment  may  [639]  be  made  by  which  a  writ  of  summons  is  made  to  correspond 
with  the  precipe.  The  order  of  my  Brother  Gurney  must  therefore  be  sustained, 
and  the  rule  be  discharged. 

Rule  discharged. 


Spry,  Clerk  v.  Emperor.  Exch.  of  Plea.s.  1840. — Before  the  passing  of  the  stat.  51 
Geo.  3,  c.  151,  the  incumbent  or  minister  of  the  parish  of  St.  Marylebone,  (which 
was  a  lay  rectory),  by  himself  or  his  curates,  performed  the  duty  on  all  burials 
in  the  parish,  and  received  the  surplice  fees  thereon,  as  part  of  the  profits  of  the 
living.  By  that  act,  the  vestry  of  the  parish  were  empowered  to  provide  an 
additional  cemetery  for  the  parish,  and  erect  a  chapel  thereon  ;  and  by  sect  41, 
the  lay  rector  was  empowered  to  appoint  a  burying  minister,  to  officiate  in  burying 
the  dead  in  the  said  cemetery  ;  a  reader  to  perform  divine  service,  and  preach  in 
the  chapel,  and  (if  it  should  seem  right  to  the  vestry)  another  minister  to  be 
preacher  in  the  chapel ;  such  reader  and  preacher  to  receive  for  their  salaries 
such  sums  as  the  vestry  should  appoint.  By  sect.  89,  nothing  therein  contained 
was  to  lessen  or  alter  the  title  of  the  lay  rector,  or  the  person  for  the  time  being 
entitled  to  the  rectory  and  advowson,  to  the  ecclesiastical  dues,  oblations,  and 
obventions  belonging  thereto.  By  a  subsequent  act,  1  &  2  Geo.  4,  c.  2-,  (for 
effectuating  the  building  of  four  district  churches  within  the  parish),  it  was 
enacted  that  the  parish  should  remain  and  be  one  entiie  and  undivided  parish 
for  all  ecclesiastical  and  c\v\\  purposes  and  the  plaintiff  was  subsequently 
appointed  rector  of  the  parish.  By  the  6  Geo.  4,  c.  I  "J4,  (whereby  the  four  districts 
were  made  district  rectories  for  certain  purposes),  the  district  rectors  were 
empoweied  (sect.  6)  to  solemnize  marriages  and  baptisms,  and  take  all  fees  for 
the  .same ;  but  (by  sect.  H)  nothing  therein  contained  was  to  alter  or  afieot  the 
law  respecting  burials  or  burial  fees  within  the  parish. — In  i  '<24,  -^ .  was  presented 
by  the  (  lown  (in  whose  hands  the  lay  rectory  then  was)  to  the  chapel  built  under 
the  provisions  of  the  51  Geo.  3,  c.  1^1,  and  thenceforth  performed  all  the  burials 
there,  and  received  the  burial  fees,  which  be  paid  over  to  the  plaintill,  the  rector, 
until  the  year  1839;  when  the  defendant,  by  direction  of  the  vestry,  received  and 

(e)  As  reported  in  4  Tyrw.  839,  where  the  rule  is  laid  down  generally,  without 
any  qualification. 
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retained  them : — Held,  that  the  plaintiff  was  entitled  to  recover  the  amount  of 
such  fees,  in  an  action  for  money  had  and  received. 

[See  Spry  v.  Gallop,  1847,  16  M.  &  W.  716.] 

This  was  an  action  for  money  had  and  received,  to  which  the  defendant  pleaded  non 
assumpsit,  and  issue  being  joined  thereon,  the  parties  agreed,  under  a  Judge's  order, 
to  submit  the  following  ease  for  the  opinion  of  this  Court. 

The  plaintiff,  the  Kev.  Dr.  Spry,  was,  in  the  month  of  August,  1825,  duly  presented, 
instituted,  and  inducted  rector  of  the  parish  of  St.  Marylebone,  in  the  county  of 
Middlesex,  and  from  thence  hitherto  hath  been  and  still  is  rector  thereof,  and  minister 
of  the  new  church  of  that  parish,  mentioned  in  the  acts  of  Parliament  hereinafter 
referred  to.  Several  acts  of  Parliament  for  the  building  of  churches  and  chapels  in 
that  parish,  and  for  the  creation  [640]  of  a  select  vestry  therein,  have  been  passed, 
and  ufton  the  construction  of  the  acts  hereinafter  mentioned,  the  present  question 
arises. 

By  the  35  Geo.  3,  c.  73,  the  vestrj'men  are  appointed. 

By  the  stat.  51  Geo.  3,  c.  151,  intituled  "An  act  to  enable  the  vestrymen  of  the 
parish  of  St  Marylebone,  in  the  county  of  Middlesex,  to  build  a  new  parish  church 
and  two  or  more  chapels,  and  for  other  purposes  relating  thereto;"  after  reciting  the 
statutes  10  Geo.  3,  c.  112,  and  12  Geo.  3,  c.  40,  and  reciting  the  statute  46  Geo.  3, 
c.  124,  intituled  "An  act  to  enable  the  vestrymen  of  the  parish  of  St.  .Marylebone,  in 
the  county  of  Middlesex,  to  provide  an  additional  cemetery  or  burial-ground  for  the 
said  parish,  and  to  erect  a  chapel  theiein,  and  also  other  buildings  and  conveniences 
for  the  residence  of  a  clergyman,  clerk,  and  sexton,  and  for  other  purposes  relating 
thereto ; "  and  reciting,  that  the  said  vestrj'men  had.  in  execution  of  the  said  last 
recited  act,  purchased  a  piece  of  ground,  and  enclosed  the  same,  to  be  appropriated  for 
an  additional  cemetery  or  burial-ground  for  the  said  parish,  and  erected  a  chapel 
therein,  but  that  the  said  piece  of  ground  had  not  been  built  upon,  or  a  residence 
provided  for  a  clergyman,  clerk,  or  sexton,  pursuant  to  the  powei-s  and  provisions 
contained  in  the  said  recited  acts,  or  any  of  them  :  and  reciting,  that  it  was  expedient 
to  repeal  and  consolidate  the  recited  acts:  it  was  enacted,  by  sect.  1,  that  the  said 
recited  act  be  repealed  :  and  by  sect.  2,  it  is  enacted,  that  the  vestry  appointed  by 
virtue  of  the  statute  35  Geo.  3,  c.  73,  be  empowered  to  carry  that  present  act  into 
operation. 

By  sect.  26,  the  said  vestrymen  are  empowered  to  build  a  new  parish  church,  and 
also  two  or  more  chapels,  on  the  ground  to  be  purchased  by  virtue  of  that  act. 

By  sect.  29,  it  is  enacted,  that  the  said  piece  of  ground  so  purchased  by  the  said 
vestrymen,  in  pursuance  of  the  46  Geo.  3,  c.  1 24,  shall  be  vested  in  the  vestrymen, 
sub-[641]-ject  to  the  provisions  of  the  said  act  of  the  51  Geo.  3,  c.  151. 

By  sect.  31,  the  vestrymen  are  empowered  to  build  a  chapel  on  the  said  piece  of 
ground  so  purchased  as  aforesaid  for  a  burial-ground  for  the  said  parish,  and  also  to 
build  a  house  thereon  for  the  residence  of  the  minister  to  be  appointed  as  thcTeinafter 
mentioned,  for  the  burying  of  the  dead  in  the  said  cemeteiy  or  burial-ground,  and 
another  house  for  the  use  of  the  clerk  or  sexton. 

By  sect.  35,  Dr.  Heslop  was  declared  to  1)6  the  minister  of  the  said  new  church, 
<ind  that  the  Duke  of  Portland  (then  the  patron  of  that  living),  or  the  person  or  persons 
for  the  time  being  entitled  to  the  rectory  of  the  said  parish,  and  to  the  advowson  of 
the  church  of  the  said  parish,  and  having  the  right  of  nominating  and  appointing  a 
minister  or  ministers  to  the  said  old  church,  should  and  might,  upon  every  vacancy, 
appoint  a  tit  person  to  be  minister  of  the  said  new  church,  which  person  and  persons, 
and  his  and  their  successors  so  to  be  nominated  and  appointed,  should  after  such  nomina- 
tion and  appointment  be  ministers  successivel}'  of  such  new  church,  and  should  have  and 
enjoy  such  oblations,  mortuaries,  Easter  offerings,  glebes,  tithes,  profits,  commodities, 
and  other  ecclesiasticiil  dues  and  duties  arising  within  the  said  parish,  as  the  present 
minister  ought  to  have  and  enjoy,  or  as  any  of  his  predecessors  (ministers  of  the  said 
parish)  ought  to  have  had  and  enjoyed. 

By  sect.  41,  it  was  enacted,  that  when  the  said  piece  of  ground  so  purchased  by 
the  said  vestrymen  for  a  cemetery  or  burial-ground  for  the  said  parish,  or  for  erecting 
a  chapel  thereon,  should  be  consecrated  ;is  aforesaid,  the  said  Duke  of  Portland,  or 
the  per.son  or  persons  for  the  time  being  entitled  iis  aforesaid,  should  from  time  to 
time  nominate  and  appoint  a  minister  of  the  Church  of  England,  to  officiate  for  life 
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or  during  pleasure,  in  burying  the  dead  in  the  said  intended  cemetery  or  burial-ground, 
and  vaults  [642]  underneath  the  same  ;  and  also,  that  when  the  said  chapel  to  be 
erected  on  the  said  piece  of  ground  should  be  finished  and  completed,  and  consecrated, 
the  said  Duke  of  Portland,  or  the  person  or  persons  so  entitled  as  aforesaid,  should 
appoint  a  reader  to  perform  divine  service  and  preach  in  the  said  chapel ;  and  the  said 
Duke  of  Portland,  and  the  person  or  persons  so  entitled  as  aforesaid,  was  thereby 
empowered,  in  case  it  should  seem  right  to  the  vestrymen,  to  appoint  another  minister 
to  be  preacher  in  the  said  chapel ;  and  he  was  thereby  empowered  to  appoint  a  clerk 
and  sexton,  with  the  consent  and  approbation  of  the  said  vestrymen  ;  and  it  was  thereby 
further  enacted,  that  the  said  reader,  preacher,  clerk,  and  sexton  should  have  and 
receive,  for  their  respective  salaries,  such  sum  and  sums  of  money  yearly  as  the  said 
vestrymen  should  think  tit  to  appoint  and  direct. 

By  sect.  45,  the  duties  of  the  ministers  of  the  other  chapels  to  be  built  are 
declared,  and  they  are  thereby  directed  to  perform  all  the  duties  of  a  minister  of 
the  Church  of  England,  except  the  solemnization  of  matrimony,  and  the  publication 
of  banns. 

By  sect.  46,  every  such  last-mentioned  minister  is  to  receive  such  salary  as  the  said 
vestrymen  shall  think  fit  to  appoint  and  direct. 

By  sect.  49,  the  said  vestrymen  are  empowered  to  settle  and  fi.x  the  rates  and  fees 
for  burial  of  the  dead  in  the  vaults  of  the  .said  intended  new  church,  and  of  all  and 
every  the  chapels  to  he  erected  and  built  in  pursuance  of  that  act,  and  in  the  .said 
intended  cemetery  or  burial-ground,  and  in  the  vaults  under  the  same ;  and  to  make 
rules,  orders,  and  regulations  relative  to  the  burials,  and  for  keeping  the  said  new 
church,  chapels,  and  vaults,  and  the  vaults  of  the  said  cemetery  or  burial-ground,  in 
good  and  sufficient  repair,  and  from  time  to  time  to  alter  and  amend  such  rates 
and  fees ;  and  to  make  such  other  rules,  orders,  and  regulations  in  and  concerning 
the  premises,  as  [643]  to  the  said  vestrymen  should  seem  reasonable,  necessary,  and 
convenient. 

By  sect.  50,  it  is  provided,  that  nothing  in  that  act  contained  should  enable  the 
said  vestrymen  to  reduce  the  rates  or  fees  to  be  payable  upon  every  burial  in  the 
vaults  of  the  said  new  church  and  chapels,  and  in  the  said  intended  cemetery  or  burial- 
ground,  or  in  the  vaults  under  the  same,  to  less  sums  than  were  then  payable, 
accoiding  to  the  classes  or  divisions  of  the  said  vaults,  cemetery,  or  burial-ground, 
for  burials  in  the  present  cemeteries  of  the  said  parish  ;  but  the  same  should  be  due 
and  payable  to,  and  might  be  demanded  and  taken  by,  the  person  or  persons  entitled 
thereto,  anything  therein  contained  to  the  contrary  thereof  in  anywise  notwithstanding. 

By  sect.  52,  the  vestry  are  empowered  to  let  the  pews  in  the  said  intended  new 
church  and  chapels,  save  and  except  pews  to  be  appropriated  to  the  poor,  and  to 
receive  the  pew-rents. 

By  sect.  61,  the  said  vestrymen  are  empowered  to  make  rates  for  the  purposes  of 
the  act,  not  to  exceed  in  the  whole  the  sum  of  fourpence  in  the  pound  on  the  yearly 
rent  or  value  of  all  lands,  houses,  &c.,  in  the  said  pai-ish. 

By  sect.  72,  tlie  said  vestry  are  empowered  to  raise  money  for  the  purposes  of  that 
act  by  granting  annuities. 

By  sect.  76,  it  is  enacted,  that  all  monies  arising  from  such  fee.s,  rents,  rates,  or 
assessments,  and  all  money  that  might  be  boi  rowed  by  the  said  vestrymen  by  the 
virtue  of  that  act,  should  be  applied  towaids  cariying  the  several  purposes  of  that 
act  into  execution. 

By  sect.  89,  it  is  provided,  that  nothing  therein  contained  shall  operate  to  lessen 
or  alter  the  right  or  title  of  the  I  Hike  of  I'oi'tland,  or  the  person  or  persons  for  the 
time  being  entitled  to  the  said  rectory  and  advowsoii,  to  the  ecclesiastical  dues, 
oblations,  and  obventions  belonging  thereto. 

[644]  A  statute  (1  &  2  Geo.  4,  c.  21)  was  passed  to  enable  the  vestrymen  of  the 
said  parish  to  ett'ectuate  the  building  of  four  district  churches  in  the  said  parish,  and 
for  other  purposes  relating  thereto ;  and  it  was  thereby  enacted,  (sect  1 ),  that  the 
said  palish  should  remain  and  be  one  entire  and  undivided  parish,  for  all  ecclesiastical, 
civil,  and  other  purposes,  save  as  therein  mentioned. 

By  the  Stat.  6  Geo.  4,  c.  r_'4,  intituled  "  An  Act  for  making  the  four  districts  in 
the  parish  of  St.  Marylebone,  in  the  county  of  Middlesex,  district  rectories  for  certain 
purposes,"  it  is  enacted,  (sect.  6),  that  after  the  time  therein  mentioned,  it  shall  be 
lawful  for  the  minister  of  the  said  district  rectories  to  publish  all  banns  and  solemnize 
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all  marriages,  and  administer  baptisms,  in  the  churches  of  the  said  respective  districts, 
and  to  perform  all  other  parochial  functions  of  a  minister,  in  the  same  manner  as  the 
incumbent,  minister,  or  rector  of  St.  Marylebone  is  now  by  law  empowered  to  do, 
and  also  to  take  all  fees  for  the  same  respectively,  save  and  except  as  thereinafter 
mentioned. 

And  b_v  sect.  9  of  the  last-mentioned  act,  it  is  enacted,  that  nothing  in  that  act 
contained  shall  be  deemed,  taken,  or  construed  to  alter  or  in  any  way  aflfect  the  law 
respecting  burials  to  be  performed  within  the  parish  of  St.  Marylebone,  and  the  burial 
fees  thereof,  as  settled  and  declared  by  the  aforesaid  act,  or  by  any  other  act  or  law 
now  in  force  concerning  the  same. 

On  the  piece  of  giound  stated  to  have  been  purchased  for  a  burial-ground  in  the 
preamble  of  the  said  statute  of  51  Geo.  3,  the  vestrymen  of  the  said  parish  built  a 
chapel  under  the  provisions  of  the  said  act,  and  the  rest  of  the  said  ground  was  con- 
verted into  a  cemetery  or  burial-ground,  under  the  provisions  of  the  said  acts,  and  that 
ground  was  duly  consecrated  as  a  burial-ground  in  the  month  of  May,  1814.  The 
chapel  is  named  "St.  John's  Chapel,  Marylebone:"  the  cemetery  is  called  "The 
Burial-ground  of  St.  John's  Chapel."  Before  the  passing  of  the  said  act  of  the  [645] 
51  Geo.  3,  c.  151,  the  incumbent  for  the  time  being  of  the  said  parish,  by  himself  or 
bis  curates,  peiformed  the  duty  upon  all  burials  which  took  place  in  the  said  parish, 
and  received  the  surplice  fees  for  such  Ijurials  for  his  use,  and  such  fees  formed  part 
of  the  profits  of  that  living. 

Under  the  provisions  of  the  said  act,  the  vestrymen  settled  the  amount  to  be 
received  as  surplice  fees  for  the  burial  of  the  dead  in  the  vaults  of  the  parish  church 
and  chapels,  and  in  the  said  cemetery  or  burial-ground,  and  the  surplice  fees  paid  for 
burials  in  the  said  ground  called  the  "  Burial-ground  of  St.  John's  Chapel "  have  been 
received  by  the  plaintiff  and  his  predecessor,  minister  of  the  parish,  regularly  since 
the  consecration  of  the  said  ground,  without  any  claim  or  objection  on  the  part  of 
the  said  vestr3'men  until  the  1st  of  August,lt<39,  when  the  defendant,  by  the  direction 
of  the  vestrymen  and  on  their  behalf,  in  defiance  of  notice  not  to  do  so  from  the 
plaintilt,  received  the  surplice  fees  for  burials  of  the  dead  in  the  said  burying-ground. 

In  the  year  1824.  his  late  majesty  King  George  the  Fourth,  who  was  then  entitled 
to  the  rectory  of  the  said  parish,  and  to  the  advowson  of  the  church  of  the  said  parish, 
having  derived  title  thereto  by  conveyance  from  the  Duke  of  Portland,  (who  at  the 
time  of  pa.ssing  of  the  above-mentioned  statute,  as  mentioned  in  the  said  41st  section, 
was  then  entitled  to  the  rectory  and  advowson),  duly  nominated  and  appointed  the 
Rev.  Thomas  Wharton,  by  letters  patent,  of  which  the  following  is  a  copy  : — 

"George  the  Fourth,  by  the  Grace  of  God,  &c.  &c.  By  virtue  of  these  pre.sents, 
We  do  nominate  our  trusty  and  well-beloved  Thomas  Wharton  clerk  to  St.  John's 
Wood  Chapel,  in  the  parish  of  St  Marylebone,  in  the  county  of  Middlesex,  and  in 
your  diocese,  the  same  being  now  void  by  the  death  of  the  Rev.  Gilbert  Parke,  and 
in  our  gift,  in  full  right,  commanding  and  re<iuiring  you,  so  far  as  it  relates  to  you, 
to  admit  the  said  Thomas  Wharton  to  St.  [646]  John's  Wood  Chapel  aforesaid,  and 
to  institute  him  in  the  same,  with  all  its  rights,  members,  and  appurtenances  whatso- 
ever thereto  belonging,  and  you  do  expedite  and  perform  with  favour  and  effect  all 
other  things  which  belong  to  your  pastoral  office  in  this  behalf.  In  witness "  &c. 
And  afterward.s,  in  the  month  of  February,  1825,  the  Bishop  of  London,  within  whose 
diocese  the  said  chapel  and  burial-ground  then  were  and  are,  duly  licensed  the  said 
Thomas  Wharton,  upon  the  said  nomination,  by  an  instrument  of  which  the  following 
is  a  copy: — ^"  Nominated  to  us  bv  His  M.ijosty  George  the  Fourth,  Patron  thereof, 
in  full  right,  in  preacliing  the  word  of  (iod,  ami  in  reading  the  Clommon  Prayer,  and 
performing  all  other  ecclesiastical  duties  l)elongiug  to  the  said  office,  according  to  the 
form  prescribed  in  the  Book  of  Common  Prayer  ;  We  do,  by  these  presents,  authorize 
you  to  receive  and  enjoy  all  and  singular  the  stipend,  profit,  and  advantage  belonging 
to  the  said  chapel."  And  the  said  Thomas  Wharton  hath  from  that  lirae  to  the 
present  re^ul,  and  preached,  and  performed  divine  service  in  the  saiil  chapel,  and 
officiated  and  performed  the  burial-service  at  all  the  burials  which  have  taken  place 
in  the  said  cemetery  or  burial-ground,  since  his  said  nomination  and  appointment,  and 
since  he  was  so  licensed  as  aforesaid  ;  and  the  said  plaintiH'  did  not  at  any  time,  by 
himself  or  his  curates,  in  anv  way  officiate  at  such  burials,  or  any  of  them,  or  perform, 
or  assist  in  performing,  the  burial  service  at  any  of  such  burials. 

The  said  surplice  fees,  so  received  by  the  defendant,  amount  to  £125,  whicii  were 
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demanded  by  the  plaintiff  from  the  defendant   before   the  commencement    of   this 
action. 

The  question  for  the  opinion  of  the  Court  is,  whether  or  not  the  plaintiff  is 
entitled  to  recover  in  this  action  the  amount  of  the  surplice  fees  in  question  :  if  so, 
a  judgment  by  confession  is  to  be  entered  for  the  plaintiff  for  £125  [647j  damages  : 
if  not,  the  judgment  to  be  entered  for  the  defendant. 

Kell> ,  for  the  plaintiff.  The  question  is,  whether  under  the  circumstances  disclosed 
in  this  case,  the  plaintiff',  as  the  rector  of  the  parish  of  St.  Marylebone,  is  entitled  to 
the  burial  fees  received  at  the  chapel  built  under  the  stat.  51  Geo.  3,  c.  151.  It  is 
found  in  the  case,  that  ever  since  the  year  1814,  when  this  burial-ground  was  formed, 
the  rector  has  received  the  fees,  without  any  impeachment  of  his  title  to  them  until 
the  last  year,  when  the  ^•estry  have  for  the  first  time  controverted  it.  By  the  41st 
section  of  the  act,  the  preacher  nominated  to  the  chapel  is  to  have  such  salary  as  the 
vestrymen  shall  think  fit  to  direct :  Init  there  is  nothing  in  the  act  to  give  him  the 
burial  fees,  or  to  impair  the  right  of  the  rector  thereto.  It  may  perhaps  be  argued 
that  section  49  includes  the  fees  in  question.  That  section  empowers  the  vestry  to 
settle  and  fix  the  rates  and  fees  for  burial  of  the  dead  in  the  vaults  of  the  new  church 
and  chapel  to  be  built  in  pursuance  of  that  act,  and  in  the  intended  cemetery,  and  the 
vaults  undei-  the  same.  But  that  applies  only  to  the  fees  to  be  taken  in  respect  of 
the  burial-place  itself,  not  to  the  surplice  fees  to  be  taken  by  the  minister.  That  is 
clear  from  sect.  50,  whereby  the  vestry  are  precluded  from  reducing  such  rates  and 
fees  below  the  sum  then  payable,  according  to  the  classes  of  the  vaults  &c.,  in  the 
existing  cemeteries  of  the  parish.  Where  the  legislature  intended  to  take  away  any 
of  the  emoluments  of  the  rector,  they  have  done  so  by  express  words  ;  as  in  the  stat.  6 
Geo.  4,  c.  124,  s.  G.  And  the  9th  section  of  that  act  expressly  provides,  that  nothing 
in  the  act  contained  shall  be  construed  to  alter  or  affect  the  existing  law  respecting 
burials  and  burial  fees  within  the  parish.  Nor  does  it  appear  upon  the  case  that  the 
burial  fees  are  claimed  by  the  district  rector,  or  by  any  other  person  than  the  plaintiff. 
In  Gibson's  Codex,  p.  542,  it  is  stated  as  established  law,  that  a  fee  for  burial  belongs 
to  the  minister  [648]  of  the  parish  in  which  the  deceased  heard  divine  service  and 
received  sacraments,  notwithstanding  the  establishment  of  a  chapel  of  ease  within  the 
parish  :  and  reference  is  made  to  the  case  of  Toj^ml  v.  Ferrers  (Hob  475),  as  having 
recognised  that  right.  There  is  no  legal  authority  for  the  position,  that  where  there 
is  a  chapel  of  ease  within  a  parish,  to  which  a  minister  is  appointed,  who  performs 
the  ecclesiastical  offices,  he  can  be  entitled  to  any  of  the  fees  due  to  the  rector,  except 
by  contract  with  the  rector,  or  by  act  of  Parliament :  and  there  is  nothing  in  these 
acts  of  Parliament  to  give  such  a  title. 

Hill,  for  the  defendant.  It  is  material  to  consider  the  state  of  this  parish  at  the 
time  of  the  passing  of  the  51  Geo  3,  c.  151.  It  was  a  lay  rectory,  and  there  was  no 
vicar  or  perpetual  curate  ,  but  only  a  minister,  removable  at  the  pleasure  of  the  rector. 
Then  the  41st  section  gives  the  patron  for  the  time  being  the  right  of  nominating 
a  minister  to  officiate  in  burying  the  dead  in  the  intended  burial  ground ;  a  reader 
to  perform  divine  service  and  preach  in  the  chapel  to  be  built  thereon  ;  and,  if  it 
should  seem  right  to  the  vestry,  another  minister  to  be  preacher  in  the  chapel.  No 
salary  is  thereby  provided  for  the  minister  to  be  appointed  for  burying  the  dead  ;  but 
the  reader  and  preacher  are  to  receive  such  salaries  as  the  vestry  shall  appoint.  And 
the  only  reason  for  this  distinction  appears  to  be,  that  there  are  no  fees  necessarily 
incident  to  reading  and  preaching,  whereas  the  fees  incident  to  the  burying  of  the 
dead  might  be  considered  a  sufficient  remuneiation  for  the  performance  of  that  office. 
How  otherwise  could  he  be  remunerated  before  the  chapel  was  built,  and  therefore 
before  he  could  receive  any  salary  as  reader  or  preacher  i  It  may  be  admitted  that 
the  rates  and  fees  mentioned  in  section  49  are  the  burial  fees  payable  to  the  [649] 
churchwardens  for  interment:  that  sufficiently  appears  from  section  71,  which 
gives  the  vestry  a  power  of  borrowing  mon€y  on  the  burial  fees.  It  is  said, 
however,  that  a  "rector  is  entitled  by  law  to  all  ecclesiastical  fees  accruing  within  the 
parish.  If  so,  we  are  to  see,  first,  what  fees  do  accrue  here,  and  secondly,  whether 
they  belong  to  the  plaintiff",  who  was  not  made  rector  until  after  the  stat.  1  &  2  Geo.  4, 
and  then  only  sub  modo.  Now  it  is  laid  down  in  all  the  books,  that  at  common  law 
no  fee  is  demandable  for  burial  of  the  dead,  except  by  custom  ;  and  no  custom  is  found 
or  suggested  in  this  case.  Andrews  v.  Cawtlwrn  (Wille.s,  536).  Bishop  (.4ibson  himself, 
in  the  place  referred  to,  says  that,  "  as  to  the  incumbent  for  burying,  the  foundation 


»M.  itW.  650.  SPRY    V.   EMPEROR  573 

of  the  fee  was  voluntary,  and  the  obligation  or  necessity  of  paying  arises  from  custom." 
[Lord  Abinger,  C.  B.  If  this  were  a  special  verdict,  you  would  be  right  in  saying 
that  no  custom,  strictly  so  called,  is  found  ;  but  this  is  a  special  case,  where  the  question 
between  the  parties  is,  not  whether  the  fee  is  due  by  law  or  custom,  but  whether  the 
fees  which  have  been  received  shall  be  paid  to  the  one  part)'  or  the  other.]  Until  the 
stat.  1  &  2  Geo.  4,  c.  124,  the  incumbent  was  a  person  who  could  not  have  those  fees 
attached  to  him  by  custom,  being  only  a  minister  removable  at  pleasure  ;  and  the 
statement  in  the  case  is  no  more  than  this,  that  such  minister  has  always  performed 
the  service,  and  received  the  fee.  But  even  supposing  a  legal  custom,  before  these 
acts  of  Parliament,  to  pay  a  burial  fee,  it  was  only  payable  in  law  pro  opera  et  labore, 
to  the  party  performing  the  duty.  IJurdeanx  v.  Dr.  Dinm.iler  (Salk.  332;  12  Mod. 
171).  There  is  nothing  found  in  the  case  iipon  which  the  plaintiff  can  say  the  fee  is 
payable  to  him,  whoever  shall  perform  the  duty  ;  nor  is  the  minister  who  does  perform 
it  appointed  by  him.  According  to  the  doctrine  contended  for  on  the  other  side,  the 
rector  of  the  [650J  parish  ought  to  receive  the  fees  on  marriages  celebrated  before 
the  registrar,  and  on  the  burial  of  Jews  and  dissenters  in  their  own  burial-grounds. 
The  right  and  the  duty  must  be  correlative  ;  but  here  the  duty  is  imposed  by  the  act 
upon  the  minister  appointed  thereby,  and  the  plaintiff  would  have  been  an  intruder 
in  performing  it.  The  minister  is  in  no  respect  an  agent  of  the  rector,  nor  is  this 
a  chapel  existing  by  his  license  or  authority,  but  created  b}'  act  of  Parliament,  which 
defines  the  minister's  duties.  The  mere  circumstance  of  the  vestry's  having  received 
the  money  does  not  alter  the  situation  of  the  parties  ;  Boi/ter  v.  Dodsworth  (6  T.  K.  681) ; 
it  remains  in  the  defendant's  hands  for  the  use  of  the  party  entitled  to  it,  and  if 
Mr.  Wharton  be  entitled,  he  may  sue  the  defendant  at  any  time  within  six  years. 

Kelly,  in  reply.  Mr.  \\'harton  sets  up  no  claim,  and  can  have  no  interest;  he 
receives  a  salary  under  the  statute.  Then,  as  to  the  other  points.  It  is  said  the 
rector  has  no  right  except  by  custom.  This  is  not  a  special  verdict,  and  if  there  were 
any  doubt  on  the  case  whether  it  stated  a  customary  payment  to  the  incumbent  for 
the  time  being,  that  would  be  a  tit  ground  for  an  amendment  It  must  be  taken, 
however,  upon  the  statement  in  the  case,  that  he  has  always  received  the  fees  in 
question.  But  further,  the  rector  does,  by  himself  or  his  agents,  perform  the  duty. 
A  preacher  has  been  appointed  under  the  51  Geo.  3,  but  a  burying  minister  has  never 
been  appointed  :  and  the  only  person  having  a  legal  right  to  bury  in  this  cemetery 
is  the  rector.  There  is  nothing  in  the  41st  section  which  can  give  Mr.  Wharton  an}' 
right  to  the  burial  fees ;  and  the  case  stands  just  as  if  that  section  had  never  been 
introduced,  and  as  if  this  were  an  ordinary  chapel  of  ease,  liuilt  within  the  parish. 
The  minister  of  [651]  the  parish  is,  in  contemplation  of  law,  the  person  who  has  done 
the  duty  ;  and  the  fees  have  accordingly  been  paid  to  and  always  received  by  him 
as  of  right. 

I.OKD  Abinger,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  Court.  The  case  states  specially,  although  not  iti  that  strict  form 
which  a  special  verdict  might  do,  certain  facts,  sufhcient  to  enable  the  Court  to  form 
a  judgment  as  to  the  right  of  the  plaintiH'  to  maintain  his  action.  It  is  stated  that 
he  is  the  rector  of  the  parish,  his  predecessors  having  been  the  regular  ministers  of  the 
pirish  :  that  before  the  passing  of  the  51  Geo.  3,  as  well  as  since,  the  plaintiff  and 
his  predecessors  have  received  the  burial  fees  within  the  parish  ;  that  he  has  received 
fees  arising  from  this  very  cemetery  and  burial-ground,  and  that  until  of  late  he  has 
been  accustomed  to  do  so.  I  think  that  is  a  sufficient  statement,  particularly  as 
against  a  party  who  has  received  those  fees,  of  the  right  to  the  fees,  and  that  they 
are  not  mere  gratuities.  If  they  were  mere  gratuities,  not  founded  on  a  custom, 
I  should  have  agreed  with  Mr.  Hill,  that  there  would  be  no  right  in  any  party  to 
maintain  an  action  for  them  ;  but  we  are  not  authorized  so  to  treat  them,  they  being 
fees  stated  to  have  been  received  before  and  after  the  passing  of  the  act,  and  paid 
for  all  burials  performed  within  the  parish.  1  take  that  to  be  equivalent  to  an 
allegation,  that  by  the  custom  of  the  parish,  the  rector  or  minister  for  the  time  being, 
whether  he  h.ive  the  character  of  the  vicar  oi-  the  rector,  was  entitled  to  all  fees  and 
ecclesiastical  dues  for  burial  within  the  whole  limits  of  the  parish,  with  the  exception 
of  those  fees  that  were  expressly  taken  from  him  by  the  6th  section  of  the  st;itute  of 
the  1  &  2  Geo.  4,  on  the  division  of  the  parish  into  district  rectories.  Subject  to 
that  exception,  the  act  of  Parliament  reserves  to  him  all  the  ecclesiastical  dues,  of 
burials  amongst  the  rest,  which  he  was  entitled  to  [652]  before  ;  and  the  case  states, 
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that  before  this  act  of  Parliament  passerl,  he  was  entitled  to  all.  The  41st  section 
of  the  51  Geo.  3,  c.  1-51,  authorizes  the  appointment  of  a  minister  of  buiials  in  the 
new  cemetery  ;  but  it  does  not  appear  that  any  such  minister  was  appointed,  or  that 
the  minister  actually  appointed  has  taken  the  fees  ;  nor  does  the  act  of  Parliament  give 
them  to  him  if  he  had,  for  it  reserves  all  his  former  rights  to  the  rector  :  and  if  he  had 
performed  the  burial  service,  it  appears  to  me  that  he  would  have  performed  it  as  the 
agent  of  the  rector  for  that  purpose.  However,  we  are  not  bound  or  called  upon  to 
speculate  on  the  case,  with  a  view  to  the  right  of  the  party  appointed  under  the 
act,  because  the  case  does  not  state  that  any  peison  was  so  appointed.  It  is  clear 
that  Mr.  AVharton,  whose  right  arises  out  of  his  appointment  by  the  King,  and 
institution  by  the  Bishop  of-l.ondon,  was  not  appointed  as  the  burying  minister. 
Then  it  appears,  that  no  burying  minister  being  so  appointed,  some  person,  if  not  the 
rector,  has  buried  within  this  cemetery  ever  since  it  was  constructed,  and  has  paid 
over  the  fees  to  the  plaiutifl',  until  a  certain  portion  of  them  has  accumulated  in  the 
hands  of  the  defendaiit,  who  refuses  to  account  for  them.  Surely  the  plaintitt"  is 
prima  facie  entitled  to  them,  unless  some  one  be  shewn  who  has  a  better  title  ;  and 
we  must  assume,  as  Mr.  Kelly  states,  for  the  purpose  of  maintaining  the  action,  that 
the  fees  were  earned  by  somebody  who  acted  under  his  authority.  The  case  states, 
that  the  person  receiving  them  always  accounted  for  them  to  the  rector,  until  within 
the  last  year ;  and  my  opinion  is,  that  an  account  of  them  should  be  rendered  to  him 
again,  unless  the  defendant  shew  a  better  title  in  some  other  person.  By  these  acts  of 
Parli.iment,  they  are  not  taken  out  of  the  hands  of  the  rector ;  therefore  I  think  he 
is  entitled  to  them,  ami  that  the  judgment  of  the  Court  should  be  entered  for  the 
plaintiff  for  the  sum  of  £125. 

[653]  GURNEY,  B.  By  the  act  of  Parliament  creating  the  rectory,  it  appears 
that  the  rector  was  a  minister,  who  was  appointed  to  the  pai'ish,  and  that  he,  as 
vector,  was  entitled  to  the  clergyman's  dues,  in  his  character  of  rector  or  minister ; 
and,  among  others,  that  he  did  receive  surplice  fees  for  burials  within  the  parish  ;  and 
by  a  subsequent  act  there  is  a  reservation  to  him  of  all  those  fees  which  he  before 
had.  It  it  stated  in  the  case,  and  must  be  assumed,  that  before  the  passing  of  the 
act  of  51  Geo  3,  the  incumbent  for  the  time  being  of  the  parish,  by  himself  or  his 
curates,  performed  the  duty  on  all  burials  taking  place  within  the  parish,  and  leceived 
the  surplice  fees  for  his  own  use,  and  that  those  fees  formed  part  of  the  profits  of  the 
living.  the  act  of  Parliament  afterwards  empowers  the  vestrymen  to  purchase  a 
piece  of  land  for  a  cemeterv,  and  to  appoint  a  burying  minister  :  whether  they  did  so 
or  not  does  not  appear  on  this  case.  There  is  a  power  given  also,  under  certain 
circumstances,  to  appoint  a  reader  and  preacher,  but  there  is  no  provision  made  for 
or  respecting  any  surplice  fees  whatever,  but  provision  is  made  that  such  reader  and 
preacher  shall  receive  a  salary,  to  be  paid  by  the  vestry  of  the  parish.  It  appears, 
that  under  that  act  of  Parliament,  the  Crown,  which  had  acquired  the  rights  of  the 
Duke  of  Portland,  the  lay  patron,  appointed  the  minister  of  the  chapel ;  he,  being 
so  nominated,  is  entitled  to  a  salary,  to  be  paid  by  the  vestrymen  of  the  parish  :  but 
there  is  no  title  conferred,  or  intended  to  be  conferred,  on  him  as  to  the  receipt  of 
any  of  the  surplice  fees.  When  district  churches  have  been  created,  the  rights  of 
the  minister  of  the  parish' are  abridged  by  express  words.  Marriages  have  now  been 
transferred  to  the  district  churches,  and  there  are  surplice  fees  given  to  the  ministers 
of  those  churches ;  but  no  surplice  fees  are  given  to  the  minister  of  St.  John's.  In 
this  case,  therefore,  these  fees  were  of  right  in  the  incum-[654]-bent  of  the  parish, 
whether  minister  or  rector,  before  these  acts  of  Parliament  passed  ;  and  that  being 
the  case,  and  there  being  nothing  in  the  acts  of  Parliament  to  take  them  out  of  him, 
the}'  have  been  received  by  a  peison  who  refuses  now  to  account  for  them.  It  would 
be  a  very  different  question  if  this  wei'e  an  action  for  a  surplice  fee  against  the  party ; 
undoubtedly  the  plaintiff  must  shew  what  is  his  right  against  that  pait}',  so  as  to 
enable  him  to  demand  the  fee  ;  but  here  they  have  been  received,  and  not  as  of 
right,  but  to  be  accounted  for  to  the  rector. 

RoLFE,  B.  Although,  in  the  first  part  of  this  argument,  I  certainly  entertained 
some  doubt,  I  have  now  arrived  at  the  same  conclu.sion  as  the  rest  of  the  Court. 
Before  the  stat,  of  the  51  Geo.  3,  the  incumbent  for  the  time  being,  by  himself  and 
his  cui-ates,  pei'formed  the  duty  on  all  burials  which  took  place  in  the  parish,  and 
received  the  surplice  fees  for  each  of  such  burials.  I  think  this  amounts  in  effect  to 
what  is  contended  for,  that  this  had  been  a  customary  fee,  payable  under  the  name  of 
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a  surplice  fee,  to  the  incumbent  for  the  time  being  of  the  parish,  by  himself  or  his 
ilepiity  peiforniing  the  duty  of  burial.  Then  the  question  is,  whether,  in  con- 
sequence of  what  was  enacted  in  that  act,  and  since  its  passing,  it  could  be  said  that 
it  was  the  duty  of  the  incumbent  himself  to  perform  the  duty  in  respect  of  which 
that  fee  was  "payable.  Now  though  I  had  at  first  a  doubt  upon  the  subject,  on 
looking  more  into  it,  I  do  not  think  that  that  doubt  was  well  founded. 

The  41st  section  of  the  stat.  51   Geo.  3,  contains  several  provisions:  First,  "that 
when  the  burial-ground  is  complete,  the  Duke  of  Portland,  or  the  person  or  persons 
for  the  time  being  so  entitled  as  lay  rector,  shall  from  time  to  time  nominate  and 
appoint  a  miiii.ster  of  the  Church  of  England,  to  officiate  for  life,  or  during  pleasure,  in 
[655]  burying  the  dead  in  the  said  intended  cemetery  or  burial-ground,  and  the  vaults 
underneath  the  same."     Now  I  had  conceived  (not  attending  strictly  to  what  appears 
in  the  special  case)  that  Mr.  Wharton  had  been  appointed  under  that  provision,  and 
I  must  guard  my.self  from  supposing  at  all  to  imply  what  would  be  my  opinion  in  that 
Ciise.     I  do  not  wi.'ih  it  to  be  understood  as  my  opinion,  that  if  the  Crown,  in  exercising 
this  power,  had  appointed  a  person  for  life  to  be  a  burying  minister,  under  the  pro- 
vision of  th.it  section,  it  is  at  all  clear  then  that  he  would  not,  in  spite  of  the  saving 
clause  in  this  act,  have  been  entitled   to  the  surplice  fees,  and  not  the  rector.     It 
appears  from  Gilwon's  Codex,  that  the  person  entitled  to  surplice  burial  fees  is  not 
the  rector  of  the  parish,  qua  rector,  but  the  minister,  whom  I  take  to  be  the  minister 
performing  this  duty  of  burials  :  and  though  there  be  a  saving  of  rights  to  the  minister 
of  this  parish,  that  would  lie  a  saving  of  his  rights  in  the  form  in  which  they  existed 
previously  by  law.     But  until  there  is  a  minister  appointed   for  burying,  it  appears 
to  me  that  the  i-ector  does  make  out  that  he,  by  himself  or  his  deputies,  performs  the 
duty  of  burying  ;  for  until  some  power  is  given  to  some  other  person  to  bury  in  the 
cemetery  of  the  parish,  it  is  the  right  of  the  rector.     Until  something  appears  as  to 
the  mode  in  which   Mr.  Wharton  exercises  that  right,  I  think  we  must  take  it  that 
it  is  by  the  license  an<l  |)ermission  of  the  pl.iintiti';  and  that  consequently  the  plaintiff 
is  entitled  to  this  fee,  which  he  h:is  been  immemorially  accustomed  to  receive.     It  is 
quite  clear  that  Mr.  Wharton  was  not  appointed  as  burying  minister  under  the  41st 
section  :  he  was  appointed  under  the  subsequent  part  of  the  clause,  to  the  chapel,  and 
the  license  he  olitains  from  the  bishop  is  for  reading  the  Book  of  Common  Prayer. 
True,  it  goes  on  afterwards — "and  for  performing  other  ecclesiastical  duties;"  but 
that  was  void,  if  it   was  meant  thereby  that  he   [656]   should   perform   any  other 
ecclesiastical  duties  than  that  bianeh  of  the  section  authorized  him  to  perform. 

On  these  groiuids,  then,  that  the  plaintiff  does  .ippear  to  me,  either  by  himself  or 
his  curates,  to  have  performed  the  duty  in  lespect  of  which  there  has  been  imme- 
morially a  surplice  fee  payable  to  him  atid  his  predecessors,  I  think  he  is  entitled  to 
our  iudgmcnt. 

Judgment  for  the  plaintiff. 


Green  v.  James.  Exch  of  Pleas.  1840. — Declaration  in  covenant  by  A.,  the  surviv- 
ing lessor  in  a  lease  for  years,  granted  by  A.,  B.,  and  C,  to  the  defendant,  on 
a  covenant  to  repair  and  leave  in  repair,  assigning  breaches  in  not  repairing,  and 
in  not  leaving  in  repair  at  the  end  of  the  term.  Plea,  that  A.,  B ,  and  C ,  from 
the  time  of  the  making  the  demise  until  the  death  of  H.,  and  A.  and  C.  afterwards 
had  a  reveision  for  a  longei'  term  of  j'ears  expectant  on  the  lease,  and  that  after 
B.'s  death,  and  before  any  breach  of  covenant,  A.  and  C.  assigned  such  reversion 
to  I).,  and  thenceforward  ceased  to  have  any  reveision  or  interest  in  the  demised 
premises.  Replication,  that  A.,  B.,  and  C,  were  not  until  the  death  of  H.,  nor 
were  A.  and  ('.  afterwards,  possessed  of  the  said  reversion  in  the  demised 
premises,  in  manner  and  form  as  alleged  in  the  plea : — Held  bad,  ou  demurrer, 
as  being  a  departure  from  the  declaration. 

Covenant.  The  dcclar.ition  stated,  that,  by  indenture  dated  .5th  May,  1812,  made 
between  the  plaintiff,  one  John  Oxley,  since  deceased,  and  one  John  Feiard,  also  since 
deceased,  of  the  one  part,  and  the  defendant  of  the  other  part,  [profert],  the  plaintiff, 
Oxley,  and  Ferard  demised  to  the  dcfendaTit  a  certain  messuage  or  dwelling-house 
and  premises,  particularly  mentioned  and  described  in  the  .said  indenture,  situate  in 
the  county  of  Middlesex,  to  hold  the  same,  with  the  appurtenances,  unto  the  dcfen- 
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dant,  his  executors,  &c.,  from  the  25th  day  of  March  then  last  past,  for  the  term  of 
eighteen  years  and  a  quarter,  wanting  ten  days,  at  a  certain  rent  payable  by  the 
defendant,  as  therein  mentioned  :  And  the  defendant,  by  the  said  indenture,  did  for 
himself,  his  executors,  &c.,  covenant  and  agree  (amongst  other  things)  to  and  with 
the  plaintiff  Oxley,  and  Ferard,  their  executors,  &c.  &c.  [setting  forth  a  general 
covenant  to  repair  and  leave  in  lepair].  The  declaration  then  averred  the  death  of 
Oxley  on  the  27th  of  December,  1816,  and  of  Ferard  on  the  9th  of  January,  [657] 
1 834  ;  and  assigned  breaches  of  the  covenant  by  the  defendant,  in  not  repairing,  and 
in  leaving  the  premises  out  of  repair,  &c. 

Third  plea,  that  from  the  time  of  making  the  said  supposed  demise  in  the  declara- 
tion mentioned,  and  until  the  death  of  the  said  John  Oxley,  the  said  John  Oxley,  the 
plaintiff,  and  the  said  John  Ferard,  were  lawfully  possessed  of  a  certain  reversion  of  and 
in  the  saiii  demised  premises,  after  the  determination  of  the  said  supposed  lease  in  the 
declaration  mentioned,  to  wit,  a  reversion  for  the  residue  and  remainder  of  a  certain 
term  of  thiity-four  years  and  three  quarters  of  a  year,  commencing  from  the  29th 
day  of  September,  1795,  and  the  plaintiff  and  the  said  John  Ferard,  from  the  death 
of  the  said  John  Oxley  until  the  assignment  hereinafter  mentioned,  were  lawfully 
possessed  of  the  said  reversion  ;  and  being  so  possessed  of  the  said  reversion,  hereto- 
fore, and  before  any  of  the  said  supposed  breaches  of  covenant  in  the  declaration 
mentioned,  and  during  the  said  term  by  the  said  supposed  indenture  granted,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  1st  of  January,  1820,  the  said 
John  Ferard  and  the  plaintiff  did,  by  a  certain  assignment  duly  made,  assign,  transfer, 
and  set  over  unto  one  T.  S.  Benson,  his  executors,  &c.,  the  said  reversion  of  and  in 
the  said  demised  premises  :  By  virtue  of  which  said  assignment  the  said  T.  S.  Benson 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  became  and  was  possessed  of  the 
said  reversion  of  and  in  the  said  demised  piemises,  and  the  said  John  Ferard  and  the 
plaintiff  from  thenceforward  ceased  to  have  any  reversion  or  interest  of  and  in  the  said 
demised  premises.     Verification. 

Replication,  that  the  said  John  Oxley  and  the  plaintiff  and  the  said  John  Ferard 
were  not,  from  the  time  of  the  making  of  the  said  demise  in  the  declaration  mentioned, 
and  until  the  death  of  the  said  John  Oxley,  nor  at  any  time,  possessed  [658j  of  the 
said  leiersion  of  or  in  the  said  demised  premises;  in  manner  and  foi'm  as  in  the  said 
third  plea  alleged  ;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replication  is  double,  and  attempts 
to  raise  two  distinct  issues :  that  it  attempts  to  put  in  issue  what  is  a  conclusion  of 
law  :  that  it  departs  from,  and  is  inconsistent  with,  the  declaration,  which  alleges 
a  demise  to  the  defendant  by  Oxley,  Ferard,  and  the  plaintiff,  of  the  premises  in 
question  ;  that  it  attempts  to  put  in  issue  either  an  inference  of  law,  or  an  immaterial 
issue  of  fact,  in  traversing  that  the  said  Ferard  and  the  plaintiff  were  possessed  of  the 
reversion  after  the  death  of  Oxley  ;  because,  if  the  reversion  were  in  Ferard,  Oxley, 
and  the  plaintiff,  on  the  making  of  the  demise,  it  is  for  the  plaintiff  to  shew  how  it 
passed  away,  so  as  not  to  vest  in  Ferard  and  the  plaintiff,  after  the  death  of  Oxley  ; 
and  this  not  being  shewn,  the  legal  inference  is  that  it  survived  to  them  ;  and  if  the 
reversion  was  not  in  Oxley,  Ferard,  and  the  plaintiff,  on  the  making  of  the  demise, 
then  it  is  sufficient  to  take 'the  traverse  on  that  allegation.  That  it  passes  over  and 
admits  the  only  traversable  allegation  of  the  plea,  viz.  that  the  plaintiff  and  Ferard, 
after  the  death  of  Oxley  and  before  any  of  the  alleged  breaches  of  covenant,  assigned 
the  reversion  to  another,  and  thenceforth  cease  to  be  interested  in  law.  Joinder 
■  in  demurrer. 

The  defendant  stated  also,  in  the  margin  of  the  demurrer,  the  following  additional 
points  :— That  the  plaintiff  is  estopped  from  denying  that  the  reversion  incident  to 
the  demise  was  in  Oxley,  Ferard,  and  the  plaintiff,  immediately  at  and  upon  the 
making  of  the  demi.se  :  and  that  the  existence  of  such  reversion  in  Oxley,  Ferard,  and 
the  plaintiff,  is  an  inference  of  law  from  the  demise  itself. 

Cressvvell,  in  support  of  the  demurrer.  The  replication  is  bad  for  the  reasons 
assigned.  [Lord  Abinger,  C.  B.  [659]  Surely  it  is  a  departure  from  the  declaration  ; 
the  parties  had  the  reversion  until  it  is  shewn  how  they  parted  with  it ;  or  how  can 
they  support  the  demise?].     The  Court  then  called  upon 

E.  V.  Williams,  for  the  plaintiff.  The  real  question  is,  whether  the  action  should 
be  brought  in  the  name  of  the  present  plaintiff,  or  of  Benson  the  assignee.  Suppose 
the  three  lessors  were  partners,  and  had  an  equitable  interest  in  the  term  of  34|  years, 
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out  of  which  they  carved  the  lease  in  question  ;  and  afterwards,  still  having  only  an 
equitable  estate,  they  assigned  to  Benson  ; — if  the  action  were  brought  in  his  name, 
it  would  be  necessary  to  state  in  the  declaration  that  the  original  lessors  were  possessed 
of  the  term,  that  they  made  the  lease  to  the  defendant,  and  afterwards  assigned  the 
terra  :  then  the  defendant  would  have  pleaded  that  the  three  had  no  title  to  make  the 
demise :  and  he  would  not  be  precluded,  as  against  the  assignee,  from  so  pleading. 
Where  assignors  have  only  an  equitable  interest,  the  covenants  are  onl}'  in  gross.  In 
Carnck  v.  Bkuinire  ( 1  Brod.  &  B.  5.31),  (where  all  the  cases  on  this  subject  are  collected), 
it  was  decided  that  in  covenant  by  assignee  of  lessor  against  lessee  for  rent  arrear,  an 
allegation  that  the  lessor  was  possessed  for  the  remainder  of  a  certain  term  of  years, 
is  material  and  traversable.  Dallas,  C.  J.,  .saj's,  "  the  lessee  is  under  no  engagement 
to  any  one  who  is  not  the  legal  assignee."  That  case  clearly  establishes,  that  as  against 
the  assignee  of  the  lessor,  it  is  competent  to  the  lessee  to  deny  the  allegation  of  the 
estate  of  the  original  lessor  ;  because  the  plaintiff  must  shew  it  to  have  been  an  assignable 
estate.  In  ll'liitttm  v.  Feantck  (2  Bing.  N  C.  41 1  ;  'J  Scott,  630),  a  lessor,  having  then 
only  an  equitable  estate  in  a  field,  demised  a  portion  of  it  for  ninety-nine  years  ;  after- 
wards, having  ac-[660]-quired  the  legal  estate,  he  demised  the  re.sidue  to  the  lessee 
for  the  same  term,  by  an  indenture  which  recited  the  former  lease,  and  stipulated  for 
its  continuing  in  force,  but  provided  that  no  additional  rent  should  be  paid  :  it  was 
held,  that  the  assignee  of  the  reversion  could  not  sue  the  assignee  of  the  lessee  on  the 
covenants  in  the  first  lease,  on  the  giound  that,  the  lessor  of  that  lease  having  onlv  an 
equitable  title,  the  covenants  were  covenants  in  gross,  which  did  not  run  with  the  land, 
or  convey  any  right  of  action  to  the  assignee  of  the  reversion  [Lord  Abinger,  C  B. 
Can  we  take  notice  in  a  Court  of  law  of  the  f.ict  that  the  interest  of  the  lessor  was 
equitable?  The  lease  purports  to  be  granted  by  a  lessor  having  the  legal  estate. 
Alderson,  B.  The  declaration  states,  in  substance,  that  the  parties  had  a  reversion, 
for  it  states  that  they  made  a  lease.  How  is  the  ( 'oui-t  to  know  that  they  had  no  legal 
estate'!  Surely,  the  plaintilf  is  estopped  from  disclaiming  the  legal  estate,  if  the 
defendant  is  from  denying  it?]  Suppose  such  a  lease,  and  that  the  lessor  dies,  and 
then  the  question  arises  whether  the  heir  or  the  executor  shall  enforce  the  payment 
of  rent :  suppose  the  executor  brings  the  action,  and  the  defendant  pleads  a  seisin  in 
fee  in  the  testator ;  could  not  that  plea  be  traversed  ?  [Lord  Abinger,  C.  B  Yes ; 
but  the  executor  must  shew,  not  merely  that  the  testator  was  seised  in  fee,  but  that 
he  had  a  term  of  years.]  The  conti'act  raises  the  implication  that  he  had  some  title, 
and  it  would  be  enough  to  shew  that  it  was  not  a  seisin  in  fee.  [Lord  Abinger,  C.  B. 
No ;  such  a  title  must  be  shewn  as  would  have  passed  to  the  executor.  There  is  no 
presumption  in  favour  of  an  executor  more  than  of  an  heir ;  each  must  shew  his  title.] 
Carvi/'k  v.  Illat/rave  shews  that  the  lessee  is  not  estopped  from  saying  that  the  oiiginal 
lessor  hafl  no  assignable  estate  ;  therefore  neither  is  the  lessor.  So,  a  covenant  with 
a  mortgagor  who  has  assigned  his  whole  estate  is  in  gross  [661]  only,  and  does  not 
run  with  the  land  :  JVtbb  v.  HusHell  (3  T.  K.  393).  The  replication  is  therefore  good, 
since  it  shews  that  the  surviving  lessor,  and  not  the  assignee,  is  entitled  to  sue  upon 
the  covenant. 

Cresswell,  contrk.  The  plaintiff  relies  on  the  doctrine  of  estoppel  as  against  the 
defendant ;  but  it  would  be  stratige  if  the  lessor  were  not  equally  estopped.  The 
contract  between  the  parties  is  for  a  legal  estate.  [Lord  Abinger,  C  B.  Could  the 
phiintiff  have  declared,  that  not  being  entitled  at  law,  he  nevertheless  demised  to  the 
defendant,  and  the  defendant  covenanted  1  ]  No— that  would  be  repugnant :  he  could 
not  say  that  he  had  no  estate,  and  yet  that  he  demised  an  estate.  Hero,  however,  the 
demise  is  pleaded  as  an  ordinary  lease,  and  on  the  face  of  it  is  not  an  assignment.  It 
professes  to  be  a  demise  of  a  legal  estate  for  so  many  years,  and  each  party  is  estop|)ed 
from  disputing  that.  Being  a  demise,  it  imports  a  reversion  in  the  plaintiH  :  the 
replication  of  no  reversion  is  therefore  a  departure.  Carvick  v.  Hluyrari'  only  shews 
that  the  tenant  is  not  estopped  from  disputing  that  the  plaintitl"  is  not  assignee  ;  and 
Whitlon  V.  I'eacock,  that  the  assignee  of  the  legal  estate  cannot  sue  on  a  lease  granted 
by  the  owner  of  the  equitable  estate  only. 

LOKD  AiilNOEU,  C.  B.  I  will  not  say  that  a  declaration  might  not  be  framed  on 
such  a  lease,  as  an  assignment,  which  would  support  the  action  as  on  a  personal 
covenant ;  nor  will  I  say  what  might  be  the  eH'eet  of  shewing  the  covenant  to  be  personal, 
by  other  facts,  as  by  firoof  that  the  lessor  had  an  eiiuitable  title  only  :  but  there  is 
nothing  of  the  kind  here  ;  the  declaration  is  upon  an  ordinary  lease,  with  acts  to  bo 
Ex.  Div.  VII.— 19 
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done  by  the  lessee  at  the  expiration  or  sooner  determination  of  it.  The  plea  sets  up 
an  assign-[662]  ment  of  the  reversion  expectant  on  that  lease.  Then  the  replication 
which  alleges  that  the  plaintiff  and  the  other  demising  parties  had  no  such  reversion, 
is  a  departure  from  the  declaration.  It  does  not  follow  that  because  the  assignee 
cannot  sue,  the  assignor  can. 

Aldekson,  B.  I  am  of  the  same  opinion.  The  declaration  imports  a  giving  up 
to  the  lessors  at  the  end  of  the  term?  which  implies  a  reversion.  Mr.  Williams  argues 
that  we  are  to  infer  that  this  was  a  mere  equitable  estate.  There  is  nothing  from 
which  we  can  infer  that;  and  if  there  were,  still  the  estoppel  must  be  mutual. 

GuRNEY,  B.,  and  Rolfb,  B.,  concurred. 

Judgment  for  the  defendant. 

Newhall  v.  Holt.  Exch.  of  Pleas.  1840. — Debt  for  goods  sold  and  delivered  and 
on  an  account  stated.  The  particulars  claimed  91.  1 7s.  6d.  The  defendant 
pleaded,  as  to  all  except  two  sums  of  11.  Os.  6d.  and  81.  1  7s.,  nunquam  indebitatus  ; 
as  to  11.  Os.  6d.,  payable  into  Court;  and  as  to  81.  17,s.,  a  set-of.  Issue  on  the 
first  and  third  pleas  ;  the  plaiiititt' took  out  of  Court  the  money  paid  in  under  the 
second.  Semble,  that  upon  this  record  the  plaintiff  had  nothing  to  prove,  and 
that  the  only  issue  was  on  the  defendant. — In  an  action  for  goods  sold  and 
delivered,  and  on  an  account  stated,  a  parol  admission  of  the  debt  by  the  defen- 
dant is  evidence  under  the  account  stated,  though  it  appears  that  there  was  a 
written  agreement  relating  to  the  goods. — And  (per  Parke,  B.)  the  defendant's 
own  admission  is  always  evidence  against  him,  though  it  refers  to  the  matter  of 
a  written  agreement. 

[S.  C.  9  L.  J.  Ex.  293;  4  Jur.  610.] 

Debt  for  lead  sold  and  delivered,  and  on  an  account  stated.  The  particulars 
claimed  the  sum  of  91.  I7s.  6d.  The  defendant  pleaded  as  to  all  the  sum  demanded, 
except  two  sums  of  U.  Os.  6d.  and  81.  17s.,  nunquam  indebitatus;  as  to  the  sum  of 
11.  Os.  6d.,  payment  of  that  sum  into  Court;  and  as  to  81.  I7s.,  a  set-off.  The  plaintiff 
took  out  of  Court  the  money  paid  in  under  the  second  plea,  and  joined  issue  on  the 
other  pleas.  At  the  trial  before  the  under-sheriff  of  Cheshii'C,  the  plaintiff  (without 
objection)  began,  and  having  proved  the  delivery  of  a  quantity  of  lead  to  the  defendant, 
called  a  witness  (the  [663]  plaintiff's  attorney')  to  prove  a  conversation  between  him  and 
the  defendant,  in  which  the  defendant  had  admitted  that  he  owed  the  plaintiff  91.  17s.  tid. 
for  lead.  The  witness,  however,  admitted  on  cross-examination,  that  there  was  an 
agreement  in  writing  between  the  parties  relating  to  the  lead.  It  was  thereupon 
objected  for  the  defendant,  that  this  agreement  ought  to  be  produced,  and  that  in 
default  thereof  the  plaintiff  must  be  nonsuited.  The  under-sheriff  refused  to  nonsuit, 
and  the  jury  having  found  a  verdict  for  the  plaintiff  for  11.  17s.  6d.,  he  reserved  leave 
to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained 
accordingl}^, 

Crompton  shewed  cause.  The  sheriff  could  not  nonsuit  in  this  case,  the  issue 
being  on  the  defendant.  [Parke,  B.  The  defendant  has  admitted  on  the  record  that 
81.  l7s.  remains  due,  which  he  claims  to  overtop  by  his  set-off.]  The  amount  is  made 
matei'ial  by  its  being  sepaiated  from  the  rest  of  the  demand  by  the  plea;  and  there 
is  here  no  general  issue  with  which  to  distribute  the  plea  of  set-off,  as  in  Counins  v. 
PoddoT)  (2  C.  M.  &  R.  547).  The  whole  issue,  therefore,  was  on  the  defendant:  the 
plaintiff  had  nothing  to  prove,  and  it  was  therefore  immaterial  that  there  appeared  to 
be  a  written  agreement. 

Busby,  contra.  There  was  an  issue  joined  on  the  plea  of  nunquam  indebitatus  : 
the  plaintiff,  therefore,  had  something  to  prove,  and  was  bound  to  begin  ;  and  the 
fact  that  there  was  an  agreement  in  writing  (with  which  the  parol  admission  was 
consistent)  appearing  upon  his  own  case,  that  was  an  objection  for  which  he  ought  to 
have  been  nonsuited. 

Lord  Abinger,  C.  B.  The  rule  must  be  discharged.  [664]  An  account  stated 
may  be  proved  by  a  parol  admission,  although  the  account  itself  might  consist  of 
many  writings. 

Parke,  B.  There  is  an  account  stated,  to  which  the  admission  applies.  The 
under-sheriH  clearly  could  not  nonsuit,  because  the  defendant  admits  on  the  record 
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that  he  owes  the  plaintiff  91.  17s.  6cl.  But  I  apprehend  also,  that  if  a  pa?tv  states 
a  sum  to  be  due  from  hira,  although  the  debt  arise  out  of  a  written  agreement,  it 
is  evidence  against  him.  What  a  defendant  says  is  always  evidence  against  him, 
although  it  may  have  arisen  out  of  a  written  agreement  (see  the  next  case). 

(tUKney,  B.,  and  Kolfe,  B.,  coneui-red. 

Kiile  discharged. 

SL/VTTEKiii:  V.  P(iOLEY.(o)'  Exch.  of  Pleas.  18-iO. — A  parol  admission  by  a  party  to 
a  suit  is  always  receivable  in  evidence  against  him,  although  it  relate  to  the  con- 
tents of  a  deed  or  other  written  instrument  :  and  even  though  its  contents  be 
directly  in  issue  in  the  cause. 

[S.  C.  10  L.  J.  Ex.  8;  4  Jur.  103S.] 

Covenant.  The  declaration  stated,  that  the  plaintiff  having  entered  into  a  certain 
deed  of  composition  with  certain  of  his  creditors,  in  which  reference  was  made  to  a 
certain  schedule  annexed  there,  containing  a  list  and  statement  of  the  debts  then  due 
and  owing  to  and  from  the  plaintiff,  the  defendant,  in  consideration  of  the  assignment 
of  a  certain  equitable  interest  which  the  plaintiff  then  had  m  certain  premises,  by 
indenture  <lated  &(:.,  covenanted  with  the  plaintiff  to  indemnify  him  against  all  debts 
or  demands  due  from  the  plaintiff'  to  such  of  his  cre-[665]-ditors  as  had  not  executed 
the  said  deed  of  composition  :  and  alleged  as  a  breach,  that  the  defendant  allowed 
and  permitted  one  James  Thomas,  a  creditor  whose  debt  was  entered  in  the  said 
schedule,  but  who  had  not  executed  the  said  deed  of  composition,  to  bring  an  action 
and  recover  against  the  plaintiff  the  amount  of  his  said  debt,  together  with  his 
costs,  &c. 

Ple.is — first,  noil  est  factum  ;  secondly,  that  the  defendant  was  induced  to  enter 
into  the  said  covenant  and  agreement  by  the  fraud,  covin,  and  misrepresentation  of 
the  plaintiff;  and  thirdly,  that  the  said  debt  of  the  said  James  Thomas,  for  which 
the  said  action  was  brought  against  the  plaintiff,  as  in  the  declaration  mentioned, 
was  not  included  in  the  said  schedule  annexed  to  the  said  deed  of  composition  ;  on 
which  issues  were  joined. 

At  the  trial  befoie  Gurney,  B.,  at  the  Middlesex  Sittings  in  Trinity  Term,  the 
composition  deed  and  schedule  were  produced  in  evidence  for  the  plaintirt,  but  the 
latter  not  being  duly  stamped,  was  rejected  :  whereupon,  for  the  purpose  of  proving 
the  third  issue,  the  plaintiff's  counsel  tendered  in  evidence  a  verbal  admission  by  the 
defendant,  that  the  debt  mentioned  in  the  declaration  was  the  same  with  one  entered 
in  the  schedule.  This  evidence  was  objected  to,  on  the  ground  that  the  contents  of 
a  written  instrument,  which  was  itself  inadmissible  for  want  of  a  proper  stamp,  could 
not  be  proved  by  parol  evidence  of  any  kind  :  and  the  learned  Judge  being  of  that 
opinion,  the  plaintiff  was  nonsuited. 

Erie  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  evidence 
was  improperly  rejected  (citing  £ar!e  v   I'lrken  (.5  C.  Si  P.  .o42)). 

Sir  F.  Pollock  and  Warren  shewed  cause  in  Michaelmas  [666]  Term.  This 
evidence  was  not  receivable.  To  admit  a  parol  statement  of  the  matter  inserted  in 
the  schedule  in  this  case,  would  be  in  direct  violation  of  a  settled  piinciple  of  the  law 
of  evidence,  viz.  that  the  contents  of  a  written  instrument  cannot  be  proved  otherwise 
than  by  the  instrument  itself,  unless  salisfiictory  grounds  be  shewn  for  its  non-pro- 
duction, in  which  case  secondary  evidence  of  its  contents  is  receivable.  The  cases  on 
this  subject  are  collected  in  I  Phill.  P^vid.  ;JC4  (6th  edit.).  It  is  established  by  several 
authorities,((i)'''  that  the  execution  of  a  deed  cannot,  be  proved  by  the  admission  of  a 
party  to  it.  Here  it  was  proposed  to  prove  the  very  m.Uter  in  issue,  viz.  the  contents 
of  the  schedule,  and  that  it  included  the  debt  in  question,  merely  by  the  verbal 
admission  of  the  defendant.  Bkmim-  v.  A7.s«<"  (Ky.  &  M.  l.S7  :  1  C.  &  P.  588)  is  a 
distinct  authority  against  the  reception  of  such  evidence.  That  was  an  action  by 
assignees  of  a  bankrupt  for  the  infringement  of  a  patent  granted  to  the  bankrupt ; 

{I'Y  This  case  was  decided  in  Michaelmas  Term,  1840,  but  is  inserted  here  as 
relating  to  the  same  subject  as  the  last  case. 

(«)'-  Abhot  V.  I'lmnU,  I  Doug.  '216;  Johnson  v  Mqmh,  1  Esp.  89;  Gunliffe  v,  Seflon, 
2  Eiist,  87  ;  Call  v.  Dvnning,  4  East,  .53. 
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and  the  defendant's  counsel  having  proposed  to  ask  an  adverse  witness  whether  he 
had  not  heard  the  bankrupt  say,  that  by  a  deed  between  him  and  one  D.  an  interest 
in  the  patent  belonged  to  D.,  Lord  Tenterden  interposed,  saying  emphatically — "  I 
am  clearly  of  opinion  that  no  question  can  be  asked  as  to  what  the  bankrupt  has  said 
as  to  the  contents  of  a  written  instrument,  without  the  production  of  the  instrument, 
or  an  account  of  its  non-production  ;  and  I  give  my  opinion  distinctly,  in  order  that 
it  may  be  renewed  by  a  bill  of  exceptions,  or  in  any  other  mode  the  counsel  for  the 
defendant  may  think  proper."  That  ruling  does  not  appear  to  ;have  been  questioned, 
and  no  case  appears  to  have  been  decided  the  other  way,  until  that  of  Earle  v.  Pkken, 
where  Park,  J.,  certainly  laid  it  down  as  a  general  rule  of  law,  that  "  what  a  [667] 
party  says  is  evidence  against  himself,  as  an  admi.ssion,  whether  it  relate  to  the 
contents  of  a  written  paper,  or  to  anything  else."  There,  however,  the  admission  did 
not  necessarily  involve  the  contents  of  a  wi'itten  instrument,  but  only  imported  that 
the  party  to  whom  it  referred  had  in  some  form  or  other  made  an  agreement 
with  the  defendant  for  the  purchase  of  an  estate.  [Parke,  B.  Other  subsequent 
cases  to  the  .same  efTect  are  referred  to  in  Phillipps  on  Evidence,  vol.  i.,  p.  364,  and  a 
reason  is  given  for  the  admissibility  of  the  evidence.  In  one  sense,  no  doubt,  the 
best  evidence  is  the  production  of  the  instiument  itself ;  but  the  question  is,  whether 
the  admission  by  the  party  himself  of  its  contents  is  not  receivable,  as  affording  a 
presumption  of  truth,  whereas  parol  evidence  of  its  contents  aliunde,  without  its  non- 
production  Ijeing  first  accounted  for,  leads  to  a  contrarj'  presumption.]  The  admission 
of  such  evidence  is  of  dangerous  precedent,  since  thereby  as  well  the  rule  which 
enjoins  the  calling  of  the  subscribing  witness,  as  also  the  reading  of  the  instrument 
itself,  is  dispensed  with.  Of  the  cases  cited  in  the  place  just  referred  to,  Sewell  v. 
Sliibbs  (1  C.  &  P.  73)  was  anterior  to  Bloxum  v.  EJsce,  and  probably  gave  occasion  to 
Lord  Tenterden's  emphatic  expression  of  his  opinion  to  the  contrary.  Doe  d.  li'aith- 
man  v.  Miles  (4  Camp.  475  ;  1  Stark.  N.  P.  181),  and  Doe  d.  Linvden  v.  Watsim  (2  Stark. 
N.  P.  230),  also  occurred  before  Bloxani  v.  Elsee.  In  Newman  v.  Stretch  (Moo.  &  M. 
338),  the  declarations  of  a  bankrupt  on  his  return,  that  he  had  absented  him.self  to 
avoid  a  writ  against  him,  were  held  sufficient  evidence  of  an  act  of  bankruptcy,  with- 
out any  other  proof  of  the  existence  of  the  writ,  or  of  the  debt  on  which  it  was 
founded.  But  there  the  evidence  was  not  necessarily  used  to  prove  the  contents  of  the 
writ.  The  bankrupt  might  go  away  to  avoid  writs,  though  none  were  actuall}'  issued 
against  him.  But  such  evidence  has  in  no  [668]  case  been  admitted,  where  the 
contents  of  the  deed  or  written  instrument  were  directly  in  issue.  This  is  no  doubt 
a  point  of  great  importance,  and  it  is  desirable  that  it  should  be  settled  by  a  distinct 
decision  of  the  Court. 

On  a  subsequent  day,  Erie  and  Busby  appeared  to  support  the  rule,  but 

Parke,  B.,  said : — The  Court  do  not  think  it  necessary  to  trouble  Mr.  Erie  in 
support  of  the  rule  in  this  case  ;  as  we  who  heard  the  argument  (my  Brother  Alderson, 
who  is  absent,  as  well  as  ourselves)  entertain  no  doubt  that  the  defendant's  own 
declarations  were  admissible  in  evidence  to  prove  the  identity  of  the  debt  sued  for, 
with  that  mentioned  in  the  schedule,  although  such  admissions  involved  the  contents 
of  a  written  instrument  not  produced  ;  and  I  believe  my  Lord  Abinger,  who  was  not 
present  at  the  argument,  entirely  concurs. 

The  authority  of  Lord  Tenterden  at  Nisi  Prius,  in  the  case  of  Bloxam  v.  Ehee, 
is  no  doubt  to  the  contrary  :  but  since  that  case  as  well  as  before,  there  have  been 
many  reported  decisions,  that  whatever  a  party  says,  or  his  acts  amounting  to 
admissions,  are  evidence  against  himself,  though  such  admissions  may  involve  what 
must  necessarily  be  contained  in  some  deed  or  writing ;  for  instance,  a  statement  by 
a  party,  or  one  under  whom  he  claims,  that  an  estate  had  been  conveyed  to,  or  from 
such  person,  or  that  such  person  filled  the  character  of  assignee,  which  could  only  be 
by  deed,  or  the  like  (see  Dickinson  v.  Coward  (1  B.  &  Aid.  fi79).  Many  of  these  cases 
are  collected  in  the  1st  vol.  of  Messrs.  Phillipps  &  Amos,  p.  364  :  and  any  one 
experienced  in  the  conduct  of  cau.ses  at  Ni.si  Prius,  must  know  how  constant  the 
practice  is.  Indeed,  if  such  evidence  were  inadmissible,  the  difficulties  [669]  thrown 
in  the  way  of  almost  every  trial  would  be  nearly  insuperable. 

The  reason  why  such  parol  statements  are  admissible,  without  notice  to  produce, 
or  accounting  for  the  absence  of  the  written  instrument,  is,  that  they  are  not  open  to 
the  same  objection  which  belongs  to  parol  evidence  from  other  sources,  where  the 
written  evidence  might  have  been  produced  ;  for  such  evidence  is  excluded  from  the 
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presumption  of  its  uutnith,  arising  from  the  very  nature  of  the  case,  where  better 
evidence  is  withheld  ;  whereas  what  a  party  himself  admits  to  be  true,  may  reason- 
ably be  presumed  to  be  so.  The  weight  and  value  of  such  testimony  is  quite  another 
question.  That  will  vary  accordingfy  to  the  circumstances,  and  it  may  be  in  some 
cases  quite  unsatisfactory  to  a  jury.  But  it  is  enough  for  the  present  purpose  to  say, 
that  the  evidence  is  admissible. 

Lord  Abixgek,  C.  B.,  said  he  was  not  present  at  the  argument,  but  concurred 
in  what  was  said  by  Parke,  B.  ;  and  stated  that  he  had  always  considered  it  as  clear 
law,  that  a  party's  own  statements  were  in  all  cases  admissible  against  himself,  whether 
the}'  corroborate  the  contents  of  a  written  instrument  or  not. 

GuRXEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute,  (a) 

[670]  Ralek;h  and  Others,  Assignees  of  Lawrence  Rostrow,  John  Rostrow,  and 
James  Rosti'ow,  Bankrupts  v.  Atkinson.  Exch.  of  Pleas.  1840.— Case.  The 
declaration,  by  assignees  of  bankrupts,  stated,  that  the  defendant  was  a  commission- 
agent  at  Montreal,  and  that  the  bankrupts,  before  their  bankruptcy,  delivered  to 
him  certain  goods,  which  were  not  to  be  sold  at  less  than  invoice  prices  ;  that  at  the 
time  of  the  bankruptcy  a  large  quantity  of  these  goods  remained  in  the  defendant's 
hands  unsold  ;  that  the  plaintifls,  being  assignees  of  the  bankrupts,  directed  the 
defendant  not  to  sell  the  goods  at  less  than  invoice  prices,  until  he  had  rendered 
to  them  an  account  of  the  goods,  and  the  plaintiffs  had  been  enabled  to  judge, 
and  had  determined  and  given  the  defendant  notice,  whether  they  would  redeem 
the  goods  without  sale  or  not.  Breach,  that  the  defendant,  after  the  bankruptcy, 
and  after  he  had  rendered  an  account  of  the  goods,  sold  them  at  less  than  the 
invoice  prices,  although  the  defendant,  after  the  rendering  of  the  account,  and 
before  the  sale,  was  required  by  the  plaintiffs,  and  they  gave  him  notice,  to  send 
the  goo<ls  to  England,  and  that  they  would  redeem  them  without  sale.  The 
defendant  pleaded,  that  after  the  bankrupts  had  caused  the  goods  to  be  delivered 
to  him,  and  before  and  at  and  after  their  bankruptcy,  and  whilst  the  goods 
remained  unsold  in  his  hands,  the  defendant,  for  advances  made  before  the 
bankruptcy,  had  a  lien  upon  the  goods  ;  that  the  bankrupts,  before  their  bank- 
ruptcy and  after  the  delivery  of  the  goods,  in  consideration  of  the  advances  by 
the  defendant,  agreed  with  the  defendant  that  he  should  sell  the  goods  at  the 
best  market  prices,  and  realize  thereon  against  his  said  advances ;  that  the  defen- 
dant, relying  upon  the  authority  to  him  to  sell  and  realise  against  his  said 
advances,  permitted  his  advances  to  remain  unpaid  for  a  long  time,  to  wit, 
until  and  at  and  after  the  bankruptcy  ;  that  after  the  bankruptcy,  and  after  the 
defendant  had  rendered  an  account  of  the  goods,  and  whilst  they  were  unsold, 
the  plaintiffs  did  not  tender  or  offer  to  pay  the  defendant  his  advances  or  lien, 
or  to  redeem  the  goods  befoie  the  defendant  should  part  with  them,  and  the 
said  goods  so  remaining  on  hand  were  then  deteriorating,  and  depreciating  in 
price,  and  the  market  getting  worse  ;  wherefore  he  the  defendant,  e.xercising  his 
best  judgment  for  the  estate  of  the  bankrupts,  and  the  plaintiff's  as  assignees,  and 
to  realise  his  advances,  after  he  was  required  to  send  the  goods  to  London  to  be 
redeemed,  sold  the  said  goods  at  the  best  raarkst  prices,  according  to  the  said 
authority  of  the  bankrupts  to  him  in  that  behalf,  using  his  best  judgment  there- 
in, as  he  lawfully  might :  and  after  giving  credit  for  the  proceeds  under  such 
sale,  there  still  remained  due  to  the  defendant  a  large  sum  of  his  advances,  and 
the  estate  of  the  bankrupts,  and  the  plaintiffs,  as  assignees,  were  still  indebted  in  a 
large  amount  on  account  of  the  advances  : — Held,  first  that  the  breach  did  not,  by 
alleging  that  the  plaintiff's  gave  the  defendant  notice  to  send  the  goods  to  England, 
render  the  declaration  bad ;  secondly,  that  the  plea  was  bad,  as  it  shewed  no 

(o)  See,  besides  the  a\ithorities  referred  to  in  argument,  the  following  ciises  :  — 
Jlurleujh  v.  Stibhs,  5  T.  R.  465  ;  lioe  d  Il^esi  v.  Dads,  7  East,  363  ;  rani  v.  Meek,  2  Y. 
&  J.  116;  IVdodwiiid  V.  iMmbirt,  3  Esp.  266;  Sinijlelon  v.  liarrdl,  2  C.  &  J.  368; 
Gibson  v.  Coggon,  2  Camp.  188  ;  Doed.  Digbijv.  Steel,  3  Camp  115;  Greenwayv.  Hurdis, 
4  Camp.  42  ;  Paxmore  v.  Boiisfield,  1  St;irk.  N.  P.  296  ;  Alderson  v.  Clay,  id.  405  ; 
Ilaneij  v.  Kay,  9  B.  &  C.  356 ;  Ashmoie  v.  Hardy,  7  C.  &  P.  501. 
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consideration  for  any  agreement  which  deprived  the  bankrupts  or   the  assignees 
of  their  right  to  revoke  the  authority  to  the  defendant  to  sell. 

[S.  C.  9  L.  J.  Ex.  206.     Applied,  Smart  v.  Sandarx,  1 848,  5  C.  B.  895.] 

Case.  The  first  count  of  the  declaration  stated,  that  the  defendant  before  and 
at  the  time  of  committing  the  grievances  hereinafter  next  mentioned,  was,  and  from 
thence  hitherto  hath  been,  and  still  is  a  trader  and  commission  agetit.  and  the  trade 
and  business  of  a  commission  agent  used,  exercised,  and  carried  on,  and  still  does  use, 
exercise,  and  carry  on,  to  wit,  at  Montreal,  in  Canada;  and  thereupon  theretofore,  and 
before  the  bankruptcy  of  the  said  L.  Rostrow,  J.  Kostrow,  and  J.  Rostrow,  to  wit,  on 
the  istof  May,  1835,  and  on  divers  other  days  before  that  day  and  the  said  bankruptcy, 
they  the  said  L.  R.,  J.  R.,  &  J.  R.,  caused  to  be  delivered  to  the  defendant,  and  the 
defendant  then  accepted  and  received  of  and  from  [671]  the  said  L.  R.,  J.  R.,  & 
J.  R.  a  large  quantity  of  goods,  to  wit,  of  cotton  and  other  goods,  of  great  value,  to 
wit,  of  the  value  of  £25,000,  to  be  by  the  defendant  as  such  commission  agent  sold 
and  disposed  of  at  Montreal  aforesaid,  for  the  said  L.  R.,  J.  R.,  &  J.  R.,  for  certain 
commission  and  reward  to  the  defendant,  at  prices  not  less  than  the  prices  mentioned 
in  the  several  invoices  of  the  .said  goods  therewith  sent,  together  with  the  costs  and 
charges  due  and  to  become  due  in  respect  of  the  .same  ;  and  the  defendant  then  accepted 
and  received  the  same  goods  upon  the  terms  and  considerations  aforesaid.  The  count 
then  averred  that  the  invoice  prices,  together  with  the  costs,  amounted  to  23,2721. 
7s.  3d.,  and  alleged,  as  a  breach,  that  the  defendant  sold  the  goods  for  less  than  the 
invoice  piices. 

The  second  count  stated,  that  before  and  at  the  time  of  committing  the  grievances 
thereinafter  next  mentioned,  the  defendant  was  and  still  is  such  trade  and  commission 
agent,  and  the  said  trade  and  business  of  a  trader  and  commission  agent  used, 
exercised,  and  carried  on  as  in  the  first  count  mentioned  ;  and  the  said  L.  R.,  J.  R., 
&  J.  R.,  before  their  said  bankruptcy,  to  wit,  at  the  days  and  times  in  the  first  count 
mentioned,  had  caused  to  be  deliveied  to  the  defendant,  and  the  defendant  accepted 
and  received  of  and  from  the  said  L.  R.,  J.  R.,  &  J.  R.,  divers  goods,  to  wit,  goods  of 
the  same  quantity,  quality,  description,  and  value,  as  the  goods  in  the  first  count 
mentioned,  to  be  by  him  sold  and  disposed  of  upon  the  same  terms  and  in  the 
same  manner  as  in  that  count  mentioned  :  That  afterwards,  and  at  the  time  of  the 
batiki'uptoy  of  the  said  L.  R.,  J.  R.,  &  J.  R.,  to  wit,  on  the  21st  day  of  January,  1836, 
a  large  quantitj'  of  the  .said  goods  remained  in  the  hands  of  the  defendant  unsold  and 
undisposed  of ;  and  the  plaintiffs,  so  being  assignees  as  aforesaid,  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  directed  the  defendant  not  to  sell  the  said  goods  so 
remaining  in  the  hands  of  the  defendant  .as  aforesaid  at  less  [672]  than  invoice  prices, 
until  he  had  I'endered  an  account  to  the  plaintiffs  of  the  goods  remaining  in  his  hands 
which  had  been  consigned  to  him  as  aforesaid,  and  the  said  plaintifls  had  been  enabled 
to  judge,  and  had  thereupon  determined  and  given  the  defendant  notice,  whether 
they  would  redeem  the  said  goods  without  s.ale  or  not :  and  it  thereupon  became  and 
was  the  duty  of  the  defendant,  as  such  commission  agent  as  aforesaid,  not  to  sell  or 
dispose  of  the  said  goods  so  remaining  in  his  hands  as  aforesaid,  at  less  than  invoice 
prices,  before  such  account  had  been  deliveied  as  afoiesaid,  and  before  the  defendant 
had  notice  of  the  determination  of  the  plaintiffs,  whether  they  would  redeem  the  goo<ls 
without  sale  or  not.  And  the  plaintiff's  aver,  that  the  invoice  prices  of  the  said  goods 
so  remaining  in  the  hands  of  the  said  defendant  at  the  time  of  the  said  bankruptcj'  as 
aforesaid,  amounted  to  a  large  sum,  to  wit,  the  sum  of  £10,000,  whereof  the  defendant 
then  had  notice  ;  yet  the  defendant  afterwards,  and  after  the  said  bankruptcy  of  the 
said  L.  R.,  J.  R.,  &  J.  K,,  and  after  he  had  rendered  an  account  of  the  goods  in  hand, 
to  wit,  on  the  1st  day  of  February  in  the  year  last  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of  this  suit,  not  regarding  his 
duty  in  that  behalf  as  aforesaid,  sold  and  disposed  of  all  the  said  goods  so  remaining 
in  his  hands  at  the  time  of  the  said  bankruptcy  as  aforesaid,  at  far  less  than  the 
invoice  prices  thereof,  to  wit,  at  prices  £2000  less  than  the  invoice  prices  thereof, 
although  the  defendant,  after  the  rendering  of  the  said  account,  and  before  the  sale 
thereof,  and  within  a  reasonable  time  after  the  rendering  of  the  said  account,  to  wit, 
on  the  1st  day  of  February,  1836,  as  aforesaid,  was  required  by  the  plaintiffs,  and  the 
plaintiffs  then  gave  notice  to  the  defendant,  to  send  the  said  goods  to  England,  and 
that  the  said  plaintiffs  would  redeem  them  without  sale  :  contrary  to  his  duty  as  such 
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commissiou   [673]  agent,  and  to   the  great  injury  of  the  phiintilfs,  as  assignees  as 
aforesaid. 

The  defendant  pleaded,  as  to  the  second  count  of  the  declaration,  that  after  the 
said  L.  R.,  J.  R.,  &  J.  R.  had  caused  to  be  delivered  to  the  defendant  the  said  goods 
as  in  that  count  mentioned,  to  be  by  him  sold  and  disposed  of  as  in  that  count  men- 
tioned, and  before  and  at  the  time  of,  and  after  the  bankruptcy  of  the  saiii  L.  R.,  J.  R., 
&  J.  R.,  as  in  that  count  mentioned,  and  whilst  the  said  large  quantities  of  goods 
remained  in  the  hands  of  the  defendant  unsold  and  undisposed  of,  he  the  defendant, 
for  advances  before  the  said  L.  R.,  J.  R.,  &  J.  R.  became  bankrupts,  had  a  lien  upon 
the  said  goods,  according  to  the  usage  of  business  in  that  behalf,  amounting  to  a  large 
sum,  to  wit,  £25,000  ;  and  the  said  L.  R.,  J.  R.,  &  J.  R,,  before  they  became  bankrupt, 
and  after  the  delivery  of  the  said  goods  to  the  defendant  as  in  the  said  second  count  men- 
tioned, to  wit,  on  the  1st  day  of  January,  1S36,  in  consideration  of  the  said  advances 
by  the  defendant,  agreed  with  the  defendant  that  he  should  use  his  knowledge  and 
judgment  of  the  maiket,  and  sell  and  dispose  of  the  said  goods  then  remaining  in  the 
hands  of  the  defendant  at  the  best  market  prices,  having  reference  to  the  cost  prices 
and  charges  of  the  said  goods,  and  realize  thereon  against  his  said  advances.  And 
the  defendant  saith,  that  afterwards,  reh'ing  on  the  said  authority  to  him  to  sell  and 
realize  against  his  said  advances,  he  the  defendant  permitted  his  said  advances, 
amounting  to  the  said  large  sura,  to  wit,  of  £25,000,  to  remain  unpaid  and  owing  to 
him  for  a  long  space  of  time,  to  wit,  until  and  at  and  after  the  bankruptcy  of  the  said 
L  R.,  J.  R.,  &  J.  R.  :  and  afterwards,  and  after  the  said  L.  R ,  J.  U.,  &  J.  R.  became 
bankrupts  as  aforesaid,  and  after  he  the  defendant  had  lendered  the  said  account  of 
the  goods  in  hand,  and  whilst  the  same  were  in  hand  un.sold,  the  plaintifts  did  not 
tender  or  ofler  to  p;iy  the  [674]  defendant  his  said  advances  and  lien,  or  redeem  the 
same  before  the  defendant  should  part  with  the  said  good.'-,  and  the  said  goods  so 
remaining  on  hand  were  then  spoiling  and  deteriorating,  and  depreciating  in  price, 
and  the  market  for  the  said  goods  was  getting  worse  every  day,  and  likely  to  be  lost 
altogether  ;  wherefore  he  the  defendant,  exercising  his  best  knowledge  and  judgment 
for  the  estate  and  effects  of  the  said  I..  R.,  J.  R.,  .fe  J.  R.,  and  for  the  plaintiff's, 
assignees  as  aforesaid,  after  they  became  bankrupts  as  aforesaid,  and  to  realize  upon 
the  said  goods  against  the  said  advances  of  the  defendant  thereupon,  according  to  the 
usage  of  business  in  that  particular,  and  the  directions  of  the  said  L  R.,  J.  R.,  &  J.  R. 
before  they  became  bankrupts,  and  after  he  was  required  to  send  the  goods  to  London 
to  be  redeemed,  and  under  the  circumstances  as  aforesaid,  at  the  said  time  when  &c.. 
Bold  and  disposed  of  the  said  remaining  goods  at  the  best  market  prices,  having 
reference  and  regard  to  the  cost  prices  and  charges  thereof,  according  to  the  said 
authority  of  the  said  L.  R.,  J.  R ,  &  J.  R.  to  the  defendant  in  that  behalf  given,  using 
his  best  judgment  and  information  therein  in  the  sale  and  disposal  thereof,  as  he 
lawfully  might  for  the  cause  aforesaid  :  And  after  giving  credit  for  the  proceeds  under 
such  sale,  there  still  remains  due  to  the  defendant  a  large  sum  of  his  said  advances, 
to  wit,  £2000,  and  the  said  estate  of  the  said  L.  R.,  J.  R.,  &  J.  R.,  and  the  plaintiffs 
as  assignees  as  aforesaid,  since  they  became  bankrupts,  are  still  indebted  to  the  defen- 
dant, after  credit  given  for  the  sale  of  the  whole  of  the  said  goods,  amounting  to  a 
large  sum,  to  wit,  £23,000,  in  the  said  large  amount  thereon,  for  and  on  account  of 
the  advances  made  as  aforesaid,  to  wit,  £2000.     Verification. 

•Special  demurrer,  assigning  for  causes,  that  the  plea  aff'ords  no  answer  to  the 
matters  contained  in  the  second  count ;  but  st;ites  as  the  ground  of  defence  certain 
transac  [675]-tions  with  the  bankrupts  before  their  bankruptcy,  whereas  the  defendant 
is  charged  in  the  second  count  with  a  breach  of  duty  after  the  bankruptcy,  by  selling 
the  goods  on  hand  at  the  time  of  the  bankruptcy,  after  he  had  received  the  express 
directions  of  the  plaintiff's  not  to  do  so,  anil  after  any  authority  given  by  the  bankrupts 
had  been  revoked  by  their  bankruptcy,  and  by  the  directions  given  by  the  plaintitTs, 
and  without  waiting  until  the  expiration  of  a  reasonable  time  for  the  plaintiff's  to 
redeem  :  and  also  for  that  the  said  last  plea  is  uncertain,  multifarious,  and  repugnant. 
Joinder  in  demurrer. 

The  points  marked  for  argument  were  as  follows : — The  plaintiff's  contend  that 
the  defendant  sliould  not  have  sold  the  goods  after  the  directions  he  had  received  to 
the  contrary,  or  at  least  that  he  ought  to  have  waited  a  reasonable  time  to  asceitain 
whether  they  would  redeem  or  not ;  and  they  rely  on  the  special  points  as  stated  in 
the  said  demurrer. 
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The  defendant  contends  that  the  plea  is  a  good  answer  to  the  cause  of  action 
stated  in  the  second  count  of  the  declaration. 
The  case  was  argued  in  Eastei'  Term,  by 

Wightraan,  in  support  of  the  demurrer.  The  original  authority  given  by  the 
bankrupts  to  the  defendant  to  sell  the  goods  was  a  i-e\'Ocable  authority,  which  it  was 
competent  to  the  bankrupts,  or  to  their  assignees  after  the  bankruptcy,  to  alter  or 
revoke.  If  the  defendant  had  made  advances  to  the  bankrupts,  and  in  consideration 
thereof,  and  of  his  waiting  for  the  repayment  of'  the  advances,  they  gave  him  this 
authority  to  sell,  the  case  might  have  been  wholly  different ;  but  here  the  advances 
are  made  first,  and  there  is  no  consideration  stated  for  the  bankrupts'  foregoing  any 
right  they  had  at  the  time  [676]  they  delivered  the  goods.  [Parke,  B.  There  is  no 
doubt  the  bankrupts  might  countermand  the  order  to  sell  the  goods,  unless  there  was 
an  authority  to  sell,  coupled  with  an  interest ;  as  if  they  had  given  him  that  authority 
in  consideration  of  his  forbearing  to  sue  them  for  prior  advances.]  The  order  might 
have  become  irrevocable,  if  it  had  been  shewn  that  there  had  been  some  subsequent 
advance  made  on  the  faith  of  that  order;  but  here  there  is  no  consideration  whatever 
shewn  for  the  lianki-npts  foregoing  their  right  to  revoke.  The  allegation  in  the  plea, 
that  the  defendant,  relying  on  the  authority  to  sell,  permitted  his  advances  to  remain 
unpaid,  states  no  more  than  a  mere  gratuitous  act  of  his  own  in  so  doing,  and  could 
not  affect  their  rights.  [Parke,  B.  It  is  perfectly  consistent  with  this  plea,  that  the 
advances  were  made  long  befoie  the  authority  to  sell  was  given.  Alderson,  B.  All 
that  appeals  is,  that  the  defendant  had  a  lien  on  the  goods.]  Yes:  that  he  was  in 
the  situation  of  a  person  having  goods  in  his  possession  on  which  he  had  a  lien. 

Hoggins,  contrk.  There  is  ample  consideration  stated  in  the  plea  for  the  agree 
ment  by  the  bankrupts,  that  the  defendants  should  sell  for  the  best  market  prices. 
But  the  first  question  is,  whether  the  second  count  is  good,  and  it  is  submitted  that 
it  is  not.  It  states  that  it  was  the  duty  of  the  defendant  not  to  sell  the  goods  at  less 
than  invoice  prices,  before  he  had  rendered  an  account  to  the  plaintiffs  of  the  goods 
remaining  in  his  hands,  and  befoi'e  the  defendant  had  notice  of  the  deteimination  of 
the  plaintiffs  whether  they  would  redeem  the  goods  or  not ;  whereas  the  breach  is, 
that  the  plaintiffs  gave  notice  to  the  defendant  to  send  the  goods  to  England,  and 
that  they  would  redeem  them  without  sale ;  but  that  was  more  than  the  defendant 
was  bound  to  do.  [Parke,  15.  The  substantial  breach  is  not  the  omission  to  send 
the  goods  to  England,  but  the  [677]  selling  them  at  less  than  invoice  prices,  without 
waiting  to  see  whether  the  plaintiffs  would  redeem  or  not.]  The  determination  and 
notice  are  one  entire  thing :  and  the  determination  was  one  which  he  was  not  bound 
to  obey.  The  notice  was  coupled  with  a  condition  which  the  plaintiffs  had  no  authority 
to  impose.  The  effect  is  the  same  as  if  no  countermand  had  lieeu  given  ;  the  defen- 
dant was  therefore  remitted  to  the  position  in  which  he  originally  stood  with  the 
bankrupts.  But,  secondly,  if  the  countermand  were  a  good  one.  the  plea  is  an  answer. 
It  states  that  the  defendant  had  a  lien  on  the  goods  for  advances,  and  that  in  con- 
sideration of  those  advances,  the  bankrupts  agreed  with  the  defendant  that  he  should 
use  his  best  knowledge  and  judgment  of  the  market,  and  sell  and  dispose  of  the  goods 
at  the  best  market  prices,  and  realize  thereon  against  his  advances.  Now  that  amounts 
to  an  agreement  that  he  may  sell  forthwith,  to  satisfy  his  advances,  and  there  is  ample 
consideration  stated  for  that  agreement,  which  could  not  afterwards  be  revoked.  But 
even  if  they  had  the  power  to  countermand,  the  plaintiffs  did  so  in  a  way  that  they 
were  not  entitled  to  do ;  and  as  there  was  uo  good  countermand,  the  defendant  was 
entitled  to  sell  the  goods. 

Wightman,  in  reply.  The  second  count  is  good.  It  may  be  admitted  that  the 
defendant  was  not  bound  to  send  the  goods  to  England,  but  what  is  alleged  to  have 
passed  was  an  ample  revocation  and  perfect  retractation  of  the  authority  to  sell  at 
discretion,  given  by  the  bankrupts. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

LuRD  Abinger,  C.  B.  This  was  an  action  brought  [678]  by  the  assignees  of  a 
bankrupt,  in  which  they  charged  the  defendant  with  having  been  guilty  of  improper 
conduct,  in  selling  certain  goods  received  bv  him  from  America  for  the  purpose  of 
sale.  The  plaintiffs  state  in  their  declaration,  that  they  had  given  the  defendant 
notice  not  to  sell  under  the  invoice  prices  without  further  order,  as  thev  might  redeem 
the  goods,  and  remove  them  from  his  custod}'^  altogether  if  they  thought  proper.     To 
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this  declaration  there  was  a  plea,  in  which  it  was  stated,  that  the  bankrupts  had  given 
the  defendant  an  autlioiity  which  in  fact  rescinded  the  original  contract,  under  which 
he  received  the  goods,  to  sell  them  at  a  certain  price  ;  and  that,  in  consideration  of 
certain  advances  made  by  him,  he  had  authority  to  sell  the  goods  at  such  prices  as 
he  should  consider  in  his  judgment  was  best,  and  that  he  sold  the  goods  accordingly. 
We  wished  to  consider  the  subject,  and  having  done  so,  the  Court  are  of  opinion  that 
the  plea  is  bad.  1  entertained  a  doubt  about  it  at  one  time,  or  rather  I  wished  to 
find  some  reason  that  would  warrant  the  plea,  and  if  I  could  have  found  a  sufficient 
consideration  to  justify  the  defendant,  I  should  have  been  glad  ;  but  after  due  con- 
sideration of  the  case,  I  am  compelled  to  concur  with  the  rest  of  the  Court  in  thinking 
that  there  does  not  appear  to  be  any  sufficient  consideration  for  the  agreement  which 
the  defendant  sets  up  as  a  defence.  There  is  no  doubt  that  the  assignees  had  the 
same  power  and  authority  to  countermand  his  selling  below  price  as  the  bankrupts 
had.  The  judgment  will  therefore  be  for  the  plaintitts. 
Judgment  for  the  plaintiffs. 

[679]  Faikburn  and  Another,  Assignees  of  Jonas  Eastwood  and  Isaac  Woodhead, 
Bankrupts  r.  John  E.\st\vood.  Exch.  of  Pleas.  1840. — The  defendant,  by 
indenture,  demised  to  E.  &  W.  a  fulling  mill,  for  fourteen  years.  The  lease,  after 
reciting  that  the  machinery  had  been  valued  at  a  certain  sum,  contained  covenants, 
that  at  the  end  or  other  sooner  determination  of  the  term,  the  machinery  should 
be  again  valued  by  two  indifferent  persons  chosen  by  the  lessees  and  the  lessor, 
and  that  if  such  second  valuation  should  amount  to  less  than  the  hrst,  the 
ditterenoe  should  be  paid  by  the  lessees  to  the  lessor  ;  but  if  it  should  be  greater, 
the  surplus  should  be  paid  by  the  lessor  to  the  lessees.  During  the  existence  of 
the  lease,  the  lessees  became  bankrupt,  and  their  assignees  declined  to  take  the 
lease  :  but  they  required  the  defendant  to  appoint  a  person  to  value  the  machinery, 
and  on  his  refusal  to  do  so,  appointed  one  themselves,  who  valued  the  machinery 
then  in  the  mill  (most  of  which  had  been  brought  in  by  the  bankrupts  I  at  a  sum 
exceeding  the  original  valuation.  The  assignees  then  delivered  possession  of  the 
premises  to  the  defendant,  and  demanded  of  him  the  dili'erence  between  the  two 
valuations,  which  he  refused  to  pay  : — Held,  that  the  assignees  (having  demanded 
the  machinery)  were  entitled  to  recover  it  in  trover,  and  that  their  remedy  was 
not  by  an  action  on  the  covenants,  which  had  been  determined  by  the  bankruptcy, 
and  by  their  refusal  to  take  the  lease. 

[S.  C.  9  L.  J.  Ex.  226.] 

Trover  for  machinerj'.  Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiffs, 
assignees  as  aforesaid,  were  not  posse.ssed  as  of  their  own  property  of  the  machinery 
in  the  declaration  mentioned  ;  thirdly,  leave  and  license  :  on  which  issues  were  joined. 

At  the  trial  before  Coleridge,  J.,  at  the  last  York  assizes,  it  appeared  that  by 
indenture  of  lease,  dated  27th  April,  1S36,  the  defendant  demised  to  the  bankrupts, 
for  a  terra  of  fourteen  years,  a  fulling,  .scribbling,  and  carding  mill,  subject  to  the  usual 
covenants  contained  in  such  leases  :  by  one  of  which,  after  stating  that  the  machinery 
in  the  said  mill  had  been  valued  at  the  sum  of  3G31.  7s.  (id.,  it  was  mutually  covenanted, 
that  at  the  end  or  other  sooner  determination  of  the  said  term,  the  said  machinery 
should  be  again  valued  by  two  indifferent  persons,  one  to  be  chosen  by  the  lessees  and 
another  by  the  lessor;  and  that  if  such  second  valuation  should  amount  to  less  than 
the  first  valuation,  the  difference  should  be  paid  by  the  lessees  to  the  lessor ;  but  that 
if  it  should  be  greater  than  the  tirst  valuation,  then  the  surplus  of  such  second  valuation 
should  be  paid  by  the  lessor-  to  the  lessees.  In  June  IS'i'i,  a  fiat  in  bankruptcy  issued 
against  the  lessees,  under  which  they  were  declared  bankr-upts,  and  on  the  Ist  of 
Augirst  following  the  plaintill's  wei-e  appointed  their  assignees.  The  plaintilis  declined 
to  tiike  to  the  lease,  and  subsequently  applied  to  the  [680]  defendant  to  appoint  a 
person  to  value  the  raachirrery  and  fixtures,  which  the  defendant  refused  to  do.  The 
plaintitis  then  appointed  a  valuer- on  their  part,  who  valued  the  machirrer-y  at  8611., 
and  notice  thereof  was  given  to  the  defendanl.  In  October  18.39,  thev  delivered  up 
pos.session  of  the  pr-emises  to  the  defendant,  the  machinery  remaining  therein,  and 
demanded  from  him  the  difference  betweorr  the  tir-st  and  secorrd  valuation,  amourrting 
(after  certain  deductiorrs  agreed  on  at  the  trial)  to  the  sum  of  3461.  7s.,  which  the 
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defendant  refused  to  pay.  The  defendant  shortly  afterwards  advertised  the  premises 
and  machinery  to  let ;  and  having  been  served  with  a  demand  of  the  machinery  by 
the  plaintiff's,  and  refusing  either  to  deliver  it  up  or  to  pay  for  it  according  to  the 
valuation,  the  present  action  was  brought.  None  of  the  machinery  claimed  in  the 
action  was  fixed  to. the  freehold,  and  a  great  part  of  it  had  been  placed  in  the  mill  by 
the  bankrupts  during  the  demise.  It  was  contended  for  the  defendant,  at  the  trial,  that 
this  action  of  trover  could  not  be  maintained,  and  that  the  proper  remedy  was  by  an 
action  of  covenant  against  the  defendant,  for  not  appointing  a  valuer,  or  for  not  paying 
the  difference  in  amount  between  the  two  valuations.  The  leained  Judge  reserved 
this  point,  and  under  his  direction  a  verdict  was  given  for  the  plaintiffs,  damages 
£581,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  In  Easter 
Term,  Alexander  obtained  a  rule  nisi  accordingly,  citing  Storer  v.  Huvter  (.3  B.  &  Cr. 
368  ;  5  1).  &  K.  240) ;  against  which 

Cresswell  (Hoggins  with  him)  now  shewed  cause.  Of  the  niachiner}'  claimed  in 
this  action,  part  having  passed  to  the  bankrupts  under  the  lease,  and  the  remainder 
having  been  by  them  purchased  and  put  into  the  mill,  the  whole  vested  in  their 
assignees,  who  are  entitled  to  lecover  it  in  this  action  of  trover  against  the  defendant. 
The  [681]  term  was  determined  by  the  assignees  refusing  to  take  to  the  lease,  and 
the  landlord  thereupon  resumed  possession.  It  is  said  that  the  plaintiffs  ought  to 
have  sought  their  remed}'  by  an  action  on  the  defendant's  covenants,  to  appoint  a 
valuer,  and  to  pay  according  to  the  valuation.  The  answer  to  that  argument  is,  that 
the  covenants  were  determined  by  the  bankruptcy,  and  the  refusal  of  the  assignees 
to  take  to  the  lease.  There  is  now  no  covenant  in  existence  respecting  this  machinery  ; 
it  remains,  therefore,  the  property  of  the  lessees,  and  passes  on  their  bankruptcy  to 
their  assignees.  Kearsey  v.  Oardairs  (2  B.  &  Adol,  716)  is  an  express  authority  to 
that  effect.  [Lord  Abinger,  C.  B.  The  effect  of  the  statute  (6  G.  4,  c.  16,  s.  75)  is 
to  prevent  the  assignees  from  being  assignees  of  the  term,  unless  they  assent.]  Yes : 
then  their  rights  remain  as  if  there  had  been  no  lease  at  all,  and  the  machinery,  being 
the  property  of  the  bankrupts,  passes  to  their  assignees.  In  Storer  v.  Hunter,  which 
is  relied  upon  on  the  other  side,  the  landlord  had  resumed  possession  before  the 
bankruptcy  of  the  tenant;  and  the  bankrupt  never  had  the  possession,  order,  or 
disposition  of  the  fixtures,  but  only  a  qualified  right  to  use  them  during  the  term. 
[Alderson,  B.  There  the  assignees  never  were  in  possession.]  Here  the  contract  is 
altogether  at  an  end,  and  therefore  the  assignees  cannot  sue  in  covenant. 

Alexander  and  Wightman,  contra.  The  question  is,  whether  the  assignees  ever 
had  such  a  property  as  to  maintain  trover.  That  depends,  first,  on  the  terras  of  the 
lease ;  secondly,  on  the  operation  of  the  bankrupt  law.  This  is,  as  in  Storer  v.  Hunter, 
a  demise  of  a  ready  furnished  mill.  The  lessee  may  add  to  and  improve  the  subject 
of  the  demise,  but  the  lease  contemplates  that  the  property  in  the  whole  shall  revert 
to  the  landlord  at  the  end  of  the  term.  Therefore  it  is  that  there  are  to  be  two 
valuations  :  therefore  also  [682]  there  is  a  covenant  by  the  lessees  to  insure  the  whole. 
The  parties  have  by  their  contract  reduced  it  from  a  case  of  property  in  the  tenant, 
to  a  mere  right  of  payment  under  a  covenant.  Suppose  no  bankruptcy  had  intervened, 
and  the  lease  had  expired  by  eflSuxion  of  time,  and  the  tenant  had  given  up  possession  ; 
if  the  landlord  had  refused  to  appoint  a  valuer,  could  the  tenant  have  maintained 
trover  1  [Lord  Abinger,  C.  B.  Certainly  not.]  Or  supposing  the  assignees  had  taken 
to  the  lease,  must  they  not  have  resorted  to  the  covenant  1  Then  their  having  elected 
to  give  up  the  benefit  of  the  lease  does  not  alter  the  rights  of  the  parties.  Kcarsey  v. 
Carstaim  only  decides,  that  where  the  assignees  elect  to  give  up  the  covenant,  they 
cannot  avail  themselves  of  it :  the  Court  carefully  abstained  from  deciding  anything 
as  to  the  property.  It  is  a  voluntary  act  of  waiver  hj  the  assignees,  and  they  have 
no  right  thereby  to  put  the  lessor  in  a  worse  position  without  his  assent.  The  decision 
in  Storer  v.  Hunter  therefore  applies,  and  the  defendant  is  entitled  to  have  a  nonsuit 
entered. 

Lord  Abinger,  C.  B.  This  appears  to  me  a  very  clear  case.  It  is  admitted  that 
the  covenants  were  determined  by  the  bankruptcy,  and  the  refusal  of  the  assignees 
to  take  to  the  lease ;  and  the  case  is  the  same  as  if  the  parties  had  agreed  to  put  an 
end  to  the  covenants.  The  utmost  the  landlord  could  say  is,  that  he  had  a  right  to 
buy  the  machinery  ;  but  he  repudiates  that,  and  wishes  to  keep  the  goods  without 
paying  for  them.  No  hardship  is  done  to  the  defendant :  he  was  bound  by  his  covenant 
to  pay  for  the  machinery  ;  he  has  the  oiler  of  it,  and  he  refuses  it.     The  assignees 
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C'lnnot  sue  upon  the  covenants ;  then  the  question  is.  whose  is  the  property  ?  Clearly 
theirs.  The  case  of  Slorer  v.  Hunter  has  been  misapplied.  There  the  laiirllord  obtained 
possession  under  his  contract;  then  the  property  in  the  machinery  vested  in  him,  and 
all  he  had  to  do  was  to  pay  for  it,  modo  consensus,  under  his  covenant.  [683]  Heie 
the  landlord  could  only  obtain  them  by  virtue  of  the  covenant,  and  that  was  put  an 
end  to  befoie  he  had  possessioti. 

Aldekhon,  \i.  I  am  of  the  same  opinion.  It  is  a  fallacy  to  say  that  the  property 
in  the  machinery  passes  to  the  lessor  the  moment  it  is  put  in  by  the  lessees.  The 
Bubstiince  of  the  contract  is,  that  whatever  is  put  in  or  changed  during  the  demise, 
the  lessees  stipulate  to  let  the  lessor  have  it  at  the  end  of  the  term,  he  paying  for  it 
according  to  the  valuation,  subtracting  therefrom  the  difference  between  its  increased 
value  and  its  value  at  the  commcncemenl  of  the  lease.  The  lessees,  then,  are  possessed 
of  the  machinery,  subject  to  the  covenants  :  they  become  bankiupts  ;  and  thereby, 
according  to  the  c;use  of  Kearsei/  v.  Carstuirs,  the  assignees  are  discharged  from  the 
covenants.  Then  they  hold  the  goods  as  their  own  property,  discharged  from  the 
bankrupts'  covenants  ;  they  put  the  landlord  into  possession,  in  order  that  he  may 
exercise  his  right  of  buying  them  ;  but  he  refuses  to  do  so.  The  assignees  cannot 
bring  any  action  of  contract,  because  the  defendant  makes  irorre  with  them  :  they  maj' 
therefore  have  an  actiorr  of  tr-over,  in  r-espect  of  their  property  remaining  in  the  goods 
while  in  his  harrds.  Our  decisiorr  in  this  case  will  not  infringe  upon  the  law  as  laid 
dowrr  in  Stoier  v.  Hunter.  There,  by  the  forfeitur-e,  the  lease  was  put  an  end  to,  so  as 
to  disperrse  with  the  thr'ee  months'  notice  which  was  to  have  been  grverr  for  the  purpose 
of  a  valiration  :  arrd  it  was  the  same  as  if  it  had  beerr  stipulated  that  the  landlord 
should  have  the  proper ty  in  the  machinery  at  the  end  or  other  sooner-  deterriiination 
of  the  lease.  Then  he  took  possessiorr,  and  so  the  property  vested  irr  him.  Here  the 
assignees  had  the  possession  discharged  of  the  coverrants  ;  therr,  being  so  in  possession, 
they  harrd  the  goods  over  to  the  landlord,  who  refuses  to  make  any  contr'act  with 
them.     They  are  therefore  entitled  to  niaintairr  trover. 

[684]  fioi.KK,  B.  I  am  of  the  same  opiniorr.  These  goods  were  the  property 
origirrally  of  the  bankrupts,  and  therefor-e  of  their  assignees ;  arrd  I  can  find  nothing 
to  make  the  property  pass  out  of  them. 

Rule  discharged. 

Nelstkop  and  Another,  Assignees  of  Boddington,  a  Bankrupt  v.  Scauisbrick,  Esq. 
E.xch.  of  Pleas.  1840. — The  stat.  i!  <V;  ."5  Vict.  c.  29,  has  a  retrospective  opera- 
tioir,  so  as  to  protect  the  sherili'  from  liability  irr  respect  of  a  bona  tide  executiorr 
levied  on  the  goods  of  a  bankrupt,  withorrt  notice  of  the  act  of  bairkruptcy, 
whei'e  the  seizur-e  atrd  sale  took  place,  and  the  fiat  issued,  before  the  passing  of 
the  act,  but  the  assignees  were  not  appoirrted  until  afterwards. 

[S.  C.  8  Dowl.  P.  C.  746  ;  9  L.  J.  Ex.  229  ;  4  Jur-.  582.] 

Assumpsit  against  the  defendant,  late  sheriHof  the  courrty  of  Laircaster-,  for  money 
had  and  received  to  the  use  of  the  plaintiti's  as  assignees,  arrd  orr  arr  accoirnt  stated. 
Pleas — first,  rrorr  assumpsit;  secondly,  that  the  plaintiHs  wer-e  not  assigrrees  of 
Boddirrgtoir ;  orr  which  issues  were  joined.  At  the  trial  before  Er-skine,  J.,  at  the 
last  assizes  at  Liverpool,  it  appeared  that  on  the  12th  of  July,  1839,  the  defendarrt 
seized  certain  goods  in  the  possessiorr  of  lioddirrgton,  the  barrkrupt,  under  a  fieri  facias 
issued  upon  a  judgment  errter-ed  up  agairrst  him  orr  a  warr'arrt  of  attorney.  The  goods 
were  sold  on  the  1.0th.  On  the  18th,  a  fiat  irr  barrkruptcy  issued  iigainst  Boddington, 
founded  on  arr  act  of  bankruptcy  comnritted  oir  the  12th,  (but  subsequently  to  the 
seizure),  and  of  which  the  defendarrt  had  rrotice  orr  the  13th.  Orr  the  31st,  the 
plairrtifl's  were  appointed  assignees.  Orr  the  19th  of  the  same  July,  the  stat.  2  &  3 
Vict.  c.  29,  r'eceived  the  royal  assent ;  whereby  it  is  erracted,  "  that  all  executiorrs  and 
attachmeirts  against  the  larrds  and  terrernents,  aird  goods  and  chattels,  of  arry  barrkrupt, 
bona  Hde  exccrrted  or  levied  i)efore  lire  date  and  issuing  of  the  fiat,  shall  be  deemed 
to  be  valid,  rrotwilhstarrdirig  any  prior  act  of  barrkruptcy  by  such  barrkrupt  com- 
mitted ;  provideil  the  persorrs  at  whose  srrit  or  on  whose  aocourrt  such  executiorr  or 
attachinerrt  shall  have  issued,  had  rrot  at  the  time  of  cxecutirrg  or  of  [685]  levyirrg 
such  execution  or  attachnierrt,  notice  of  any  prior  act  of  bankruptcy  i>y  him  com- 
mitted."    It  was  corrlendcd  for  ihu  defendarrt,   that  the  words  of  this  statute  were 


588  NELSTKOP   V.  SCARISBRICK  6  M.  &  W.  686. 

retrospective,  and  protected  the  seizure  iu  question.  The  learned  Judge  reserved 
the  point,  and  under  his  direction  a  verdict  was  given  for  the  plaintiffs,  damages 
861.  15s.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him  on 
the  first  issue,  if  the  Court  should  be  of  opinion  that  the  defendant  was  protected  by 
the  statute. 

Alexander,  in  Easter  Term,  obtained  a  rule  accordingly,  against  which 

Wightman  now  shewed  cause.  If  this  act  be  construed  to  have  a  retrospective 
operation  upon  cases  where  both  the  seizure  and  sale  of  the  goods,  and  the  issuing  of 
the  fiat,  were  prior  to  its  passing,  many  instances  may  occui'  in  which  great  injustice 
may  be  worked,  by  the  disturbance  of  rights  vested  before  the  passing  of  the  act.  In 
Gilmwe  v.  Shuler  (2  Lev.  227;  1  Ventr.  330;  2  Jones,  108),  where  an  action  was 
brought  after  the  passing  of  the  istatute  of  Frauds,  upon  a  promise  of  marriage  made 
before  the  statute,  it  was  held  that  the  statute  had  not  a  retrospective  operation  upon 
such  a  case ;  it  could  not  take  away  a  right  of  action  already  vested.  The  case  of 
Edmonds  v.  Lawley  (ante,  p.  285)  is  an  authority  to  shew  that  such  an  unlimited  con- 
struction ought  not  to  be  put  upon  this  statute  as  is  now  contended  for.  There  the 
fiat  issued  after  the  passing  of  the  act,  which  was  therefore  held  to  apply  :  and 
Parke,  B.,  says — ''If  a  fiat  had  issued,  and  assignees  had  been  appointed,  before  the 
passing  of  the  act,  they  would  have  had  a  vested  right  to  the  [686]  property  of  the 
bankrupt  from  the  time  of  the  seizure,  and  it  would  have  been  unjust  to  construe  the 
act  so  as  to  defeat  that  right.  Perhaps,  if  the  as.signees  had  not  been  appointed  when 
the  act  passed,  but  the  hat  had  issued  before,  we  should  in  that  case  also  construe  it 
so  as  not  to  defeat  the  right  of  the  assignees.  But  with  respect  to  all  fiats  issued 
after  the  new  act  has  come  into  operation,  we  think  there  is  no  injustice  in  saying, 
that  the  assignees  must  take  the  property  subject  to  the  new  law."  And  the  other 
Judges  also  put  the  case  upon  the  same  ground.  It  is  true,  that  in  Luckin  v.  Simpson 
(Trin.  1.  1840;  8  IScott),  the  Court  of  Common  Pleas,  in  a  case  similar  in  its  circum- 
stances to  the  present,  (and  where  even  the  appointment  of  assignees  was  befoie  the 
passing  of  the  act),  have  decided  that  the  statute  had  a  retrospective  opei'ation  so  as 
to  protect  the  execution  ;  but  the  case  of  Edmonds  v.  Lawley  was  not  brought  to  the 
notice  of  the  Court,  not  having  been  decided  until  last  Hilary  'i'erm,  whereas  Luckin 
v.  Simyson  was  argued  in  the  preceding  Michaelmas  Term,  although  judgment  was  not 
given  until  the  present  term. 

Alexander  and  Cowling,  contra,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 
Assuming  for  a  moment  that  we  ought  to  adopt  the  narrow  construction  of  the  act  of 
Parliament  which  is  contended  for  by  Mr.  Wightman,  still  we  should  be  entitled  to 
say,  on  the  facts  of  this  case,  that  there  are  here  no  vested  rights  of  the  plaintiffs  to 
conflict  with  the  rights  of  the  defendant.  The  fiat  issued  on  the  18th  of  July,  and 
the  royal  assent  was  given  to  the  act  of  Parliament  on  the  19th,  but  no  assignees  were 
appointed  until  [687]  the  31st;  and  if  it  were  to  be  held  that  their  appointment  is 
necessarily  to  have  a  reference  back,  and  to  operate  from  the  date  of  the  bankruptcy, 
great  injustice  would  be  worked  in  many  cases.  In  Edmonds  v.  Lawlty,  the  fiat  was 
issued  after  the  act  came  into  operation,  but  upon  an  act  of  bankruptcy  committed 
before  the  levy,  which  was  anterior  to  the  passing  of  the  act ;  and  the  Court  there 
held  the  execution  to  be  valid  against  the  assignees.  How  could  the  paities  know 
whether  any  assignees  would  be  appointed  at  all  l  Their  appointment  might  not  have 
taken  place  until  months  after  the  seizure :  and  if  the  effect  of  their  appointment  were 
thus  to  devest  the  right  of  the  execution  creditor,  the  injustice  would  be  great  indeed. 
Taking  this  act  of  Parliament  as  it  was  construed  by  this  Court  in  Edmonds  v.  Lawley, 
and  limiting  its  operation  to  the  case  where  no  right  actually  vested  in  the  assignees 
before  the  passing  of  the  act,  that  case  is  exactly  in  point.  But  I  am  not  disposed 
to  take  so  limited  a  view  of  the  subject,  as  I  go  the  full  length  of  the  doctrine  laid 
down  by  the  Court  of  Common  Pleas,  in  the  case  which  has  been  cited  as  having  been 
decided  by  them  this  term.  I  am  of  opinion  that  the  proper  construction  of  this 
act  is,  that  iu  all  cases  where  the  execution  creditor  bona  tide  issues  and  levies  his 
execution,  and  a  sale  of  the  goods  takes  place,  before  any  of  the  proceedings  in 
bankruptcy,  that  execution  and  sale  are  not  to  be  prejudiced  by  a  previous  act  of 
bankruptcy,  of  which  he  had  no  notice.  I  remember  well,  when  the  former  act  of 
Parliament  on  this  subject,  which  was  the  production  of  Sir  Samuel  liomilly,  was 
brought  iu,  I  assisted  him  in  preparing  the  bill,  and  I  know  that  he  was  much  disposed 
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to  have  the  law  then  settled  in  the  same  way  as  it  is  now  ;  for  he  felt  sensibly  the 
inconvenience  that  would  arise  from  commissioners  of  bankrupts  having  the  power  to 
devest  rights  which  had  been  vested  before  the\'  were  endowed  with  any  authority. 
It  was  his  wish  to  have  remedied  this  evil,  if  he  thought  the  public  would  have  gone 
along  with  him  to  [688]  that  extent,  and  to  have  established  the  law  then  as  it  is 
at  present;  but  I  know,  from  private  communications  with  him,  that  he  calculated 
that  the  legislature  would  in  time  become  sensible  of  the  injustice  of  the  system,  and 
that  the  law  would  sooner  or  later  be  altered  in  the  manner  it  has  been  by  this 
statute  of  2  &  3  Vict.  c.  29.  I  am  of  opinion,  thei-efore,  that  in  every  case  where  an 
execution  has  been  duly  issued,  and  neither-mala  fides  nor  any  knowledge  of  the  fiat 
of  bankruptcy  can  be  shewn  to  have  existed  on  the  part  of  the  execution  creditor, 
the  transaction  is  protected  against  the  bankruptcy  and  its  consequences  :  and  that 
the  doctrine  laid  down  by  the  Court  of  Common  Pleas  is  both  right  in  law,  and  in 
accordance  with  the  justice  of  the  case.  The  struggle  here,  on  the  part  of  the  plaintiffs, 
is  not  to  give  effect  to  vested  rights,  but  to  devest  them.  The  statute  ought  to  be 
so  construed  as  not  to  allow  those  rights  to  be  taken  away  from  the  parties  who  have 
lawfully  asserted  them  ;  and  I  am  glad  to  find  that  such  has  been  the  determination  of 
the  Court  of  Common  Ple;is  upon  the  subject. 

AlJDERSOX,  B.  1  think  we  are  bound  by  the  decision  of  the  Court  of  Common 
Pleas,  which  is  expressly  in  point ;  independently  of  which,  however,  I  entirely 
concur  with  the  principles  which  have  been  laid  down  by  my  Lord  Chief  Baron. 

RoLFE,  B.,  concurred. 

Kule  absolute. 

[689]  In  the  Matter  of  the  Glatton  Land-Tax.  Exch.  of  Pleas.  1840. — 
The  Stat.  1  &  2  Vict.  c.  58,  s.  2,  which  enables  this  Court,  on  application  by  the 
owner  or  occupier  of  lands,  to  call  upon  Commissioners  of  Land-Tax  to  appear 
and  maintain  or  relinquish  their  assessments,  in  cases  where  such  person  has 
been  rated  twice  for  the  same  land,  applies  only  to  cases  in  which  two  separate 
and  distinct  bodies  of  Commissioners,  acting  for  different  districts,  have  both 
assessed  the  same  land,  each  claiming  it  to  be  within  their  district  or  division, 
and  not  to  a  case  where  the  land  has  been  rated  twice  by  the  same  body  of 
commissioners.  In  the  latter  case  the  remedy  is  by  appeal  under  38  Geo.  3, 
c.  b,  s.  2S. 

[S.  C.  9  L.  J.  Ex.  211.     For  former  proceedings  see  4  M.  &  W.  570.] 

This  was  a  rule  under  the  recent  stat.  1  &  2  Vict.  c.  58,  s.  2,  calling  on  the 
Commissioners  of  Land-Tax  for  the  Hundred  of  Norman-cross,  in  the  county  of 
Huntingdon,  to  appear  and  maintain,  or  relinquish,  their  assessments  in  the  parish  of 
Glatton,  of  William  Margetts,  to  the  land-tax.  The  attidavit  in  support  of  the 
application  stated,  that  in  December,  1824,  Mr.  Margetts  purchased  a  farm  in  Holme 
Fen,  in  the  parish  of  Holme,  in  the  Hundred  of  Norman-cioss,  consisting  of  about 
640  acres  ;  that  in  the  following  and  e;ich  subsequent  year  the  commissioners  of  land- 
tax  for  that  hundred  had  a-ssessed  .Mr.  Margetts  for  that  farm  in  the  sum  of  101. 
14s.  6d.  for  the  parish  of  Holme,  and  in  the  sum  of  71.  His.  6d.  for  the  parish  of 
Glatton,  although  no  part  of  the  land  lay  in  the  latter  parish.  That  in  1831,  Mr. 
.Margetts  brought  an  action  of  trespass  against  the  clerk  to  the  commissioners,  in 
cou.sequence  of  the  seizure  of  his  goods  for  non-payment  of  the  sum  of  71.  16s.  6d. 
assessed  upon  him  in  Glatton,  when  having  shewn  that  his  land  was  locally  situate 
in  the  parish  of  Holme,  he  obtained  a  verdict,  which  was  ultimately  confirmed  by  the 
Court  of  Queen's  Bench  ;  that  notwithstanding  such  verdict,  the  commissioners  had 
annuall}'  assessed  him,  but  instead  of  issuing  a  distress-warrant,  had  caused  his  goods 
to  be  seized  under  a  levari  facias,  whereby  he  was  wholly  without  remedy.  It  further 
appeared,  that  the  commissioners  for  the  parish  of  Holme  were  also  commissioners 
for  the  parish  of  Glatton.  There  was  some  doubt  whether  Mr.  Margetts  was,  in 
point  of  fact,  rated  cumulatively  for  his  lands,  the  commissioners  stating  in  their 
attidavit,  that  the  assessment  in  Holme  w<is  in  respect  of  one  portion  of  his  farm, 
and  that  in  Glatton  for  another,  although  they  were  unable  to  point  [690]  out  the 
particular  lands  assessed  in  the  respective  parishes ;  but  for  the  purpose  of  the 
argument  it  was  assumed  that  he  was  rated  twice  for  the  same  lands. 
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Hill  and  Gunning  shewed  cause.  The  stat.  1  &  2  Vict.  c.  58,  on  which  this  rule 
was  obtained,  was  meant  to  apply  to  a  case  where  two  conflicting  bodies  of  commis- 
sioners, acting  for  different  districts,  have  assessed  a  party  for  the  same  lands,  each 
claiming  it  to  be  within  their  jurisdiction  ;  and  not  to  a  case  like  the  present,  where 
one  and  the  same  .set  of  commissioners  have  rated  the  occupier  twice  in  respect  of  the 
same  property.  The  second  section  recites,  "  that  in  assessing  the  land-tax,  it  some- 
times happens  that  disputes  arise  as  to  the  division,  parish,  or  place,  in  which,  or  in 
aid  of  which,  particular  lands,  tenements,  or  hereditaments,  are  legally  liable  to  be  ■ 
rated,  and  by  reason  whereof  such  lands,  &c.,  are  rated  in  the  several  assessments 
made  for  two  or  more  of  such  divisions,  parishes,  or  places  respectively  ;  and  it  is 
expedient  to  provide  a  summary  remedy  for  the  relief  of  the  owners  or  occupiers  of 
such  lands,  &c.,  from  such  cumulative  charges  of  the  land-tax,  and  also  to  provide  the 
means  of  ascertaining  and  determining  the  division,  parish,  or  place  in  which,  or  in 
aid  of  which,  such  lands,  &c.,  are  legally  liable,  and  ought  to  be  rated,  to  the  land-tax  ; " 
and  it  then  enacts,  "that  upon  application  to  her  Majesty's  Court  of  Exchequer,  made 
by  or  on  behalf  of  the  owner  or  occupier  of  any  lands,  &c.,  by  affidavit  or  otherwise, 
shewing  that,  by  reason  of  some  doubt  or  dispute  as  to  the  division,  parish,  or  place, 
in  which  or  in  aid  of  which  such  lands,  Ac,  are  legally  liable  to  be  assessed  to  the 
land-tax,  the  same,  or  any  person  or  persons  in  respect  thereof,  have  or  hath  been 
assessed,  rated,  or  charged  to  the  land-tax  in  the  several  assessments  made  for  two 
or  more  divisions,  parishes,  or  places,  and  that  such  application  is  not  made  with  a 
view  to  delay  the  payment  of  the  land-tax  which  may  be  legally  [691]  assessed  or 
charged  upon  or  in  respect  of  such  tenements  or  hereditaments,  and  that  the  party  by 
whom  and  on  whose  behalf  such  application  is  made,  is  ready  to  bring  into  Court,  or 
to  pay  or  dispose  of  in  such  manner  as  the  Court  may  order  oi'  direct,  the  sum  or 
sums  assessed  or  charged  by  the  said  several  assessments,  or  either  of  them,  it  shall 
be  lawful  for  the  Court  to  make  rules  and  orders,  calling  upon  the  respective  com- 
missioners of  the  land-tax  acting  for  the  several  divisions,  parishes,  or  places,  in  or  for 
which  the  said  several  assessments  shall  have  been  made,  to  appear  and  maintain  the 
said  assessments,  or  to  relinquish  the  same  respectively,  so  far  as  relate  to  the  lands, 
&c.,  in  question,  and  in  the  meantime  to  stay  all  proceedings  by  distress  or  otherwise 
against  the  party  assessed  or  charged  in  respect  of  such  lands,  &c.,  for  the  levying  or 
compelling  pa3'raent  of  the  sum  or  sums  so  as  aforesaid  assessed  ;  and  it  shall  also  be 
lawful  for  the  Court,  if  it  shall  think  proper,  to  order  the  party  by  whom  or  on  whose 
behalf  such  application  shall  be  made,  to  pay  into  Court  the  sum  or  sunSs  assessed,  or 
any  part  thereof,  to  abide  the  determination  of  the  dispute,  and  to  be  disposed  of  as 
the  Court  may  direct ;  and  for  determining  the  question  or  questions  in  dispute,  it 
shall  be  lawful  for  the  Court  to  order  the  trial  of  one  or  more  feigned  issue  or  issues 
upon  such  point  or  points  as  the  Court  shall  think  proper,  and  also  to  direct  who  shall 
be  the  plaintiff  or  plaintiffs,  and  who  shall  be  the  defendant  or  defendants,  on  such 
trial,  or  otherwise  to  dispose  of  the  question  or  questions  in  dispute,  and  determine 
the  same  in  a  summary  manner,  and  to  make  such  other  rules  and  orders  therein,  as 
to  costs  and  all  other  matters,  as  may  appear  to  be  just  and  reasonable."  The  clause 
then  goes  on  to  provide  as  to  the  mode  of  determining  the  question  in  dispute.  That 
statute  contemplates  the  case  where  two  distinct  bodies  of  commissioners  have  assessed 
a  party  for  the  same  property.  The  remedy  Mr.  Margetts  has  is  by  appeal  under 
38  Ceo.  3,  c.  5,  ss.  8  &  2.3,  which  has  not  been  repealed  by  the  recent  statute. 

[692]  Kelly  and  Andrews,  contra.  This  is  a  case  of  double  assessment  for  the 
same  property  ;  and  all  that  the  statute  requires  to  be  shewn,  in  order  to  give  the 
Court  jurisdiction,  is,  that  the  applicant  has  been  assessed  in  two  different  parishes  or 
places  in  respect  of  the  same  property.  The  words  of  the  statute  are  amply  sufficient 
to  include  the  present  case,  and  unless  the  Court  give  Mr.  Margetts  relief,  he  will  be 
wholly  without  remedy,  although  he  is  assessed  twice  for  the  same  lands.  [Parke,  B. 
Is  there  no  appeal  to  the  commissioners,  if  a  party  he  charged  too  much  ?]  Yes,  there 
may  be,  where  a  party  is  charged  too  much  :  but  in  this  case  these  lands  ought  not  to 
have  been  assessed  at  all  in  the  parish  of  Glatton.  The  8th  section  of  38  Geo.  3,  c.  5, 
provides,  that  every  collector  shall  give  notice  of  the  time  appointed  by  the  commis- 
sioners for  hearing  appeals,  that  all  persons  who  shall  think  themselves  overrated  may 
know  when  and  where  to  appeal.  The  23rd  section,  after  providing  that,  in  case  of 
controversies  in  assessing  commissioners,  the  commissioners  concerned  are  to  withdraw, 
enacts,  that  all  questions  and  differences  which  shall  arise  concerning  any  of  the  said 
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rates,  duties,  and  assessments,  or  the  collecting  thereof,  shall  be  heard  and  finally 
determined  bj^  the  said  commissioners,  in  such  manner  as  by  this  act  directed,  upon 
complaint  thereof  made  to  them  by  any  person  or  persons  thereby  aggrieved.  That 
act  applies  only  to  overcharges.  It  cannot  be  said  that  Mi'.  Margetts  was  aggiieved 
by  an  assessment  under  that  act  of  Parliament,  when  he  has  not  an  acre  of  land  within 
the  parish  of  Glatton,  where  he  is  assessed. 

LoKi)  Abingek,  C.  B.  I  think  we  have  no  jurisdiction  in  this  case.  The  stat. 
1  &  2  Vict.  c.  58,  s.  2,  in  my  opinion,  applies  to  assessments  by  two  different  sets  of 
commissioners.  In  that  case  the  act  authorizes  us  to  call  upon  the  commissioners  to 
appear,  and  maintain  or  relinquish  their  respective  assessments.  But  where  a  party 
is  assessed  twice  by  one  set  of  commissioners,  1  cannot  doubt  [693]  that  the  com- 
missioners have  jurisdiction  to  hear  the  appeal. 

P.\KKE,  B.  The  question  is,  whether  we  have  power  under  this  act  of  Parliament 
to  grant  this  application,  and  I  am  of  opinion  that  we  have  no  such  power.  It  appears 
to  me  that  under  the  23rd  section  of  the  land-Ui.Y  act,  Mr.  Margetts  has  a  power  of 
appeal  to  the  commissioners,  as  a  person  aggrieved  by  the  assessment.  The  act  of 
1  &  2  Viet  c.  5S,  s.  2,  applies  to  a  case  where  there  have  been  two  separate  assess- 
ments to  the  land-tax,  made  by  separate  and  conflicting  bodies  of  commissioners.  It 
appears  to  me  that  our  jurisdiction  under  the  act  fails.  If  the  land  has  been  twice 
assessed  by  one  body  of  commissioners,  there  must  be  a  remedy  b}'  appeal.  It  is, 
however,  quite  enough  to  say  that  we  have  no  jurisdiction. 

GuKNEY,  15.,  concurred. 

RoLFE,  B.  I  am  inclined  to  think  that  the  act  only  applies  to  a  case  where  land 
h;us  been  assessed  by  two  distinct  bodies  of  commissioners  :  for  it  enables  the  Court  to 
oi-der  an  issue  to  be  tried,  and  to  direct  who  shall  be  plaintiffs  and  defendants,  as  in  a 
CJise  under  the  Interpleader  Act,  which  seems  to  imply  that  there  must  be  two  sets  of 
commissioners,  each  claiming  a  right  to  rate  the  property. 

Kule  discharged. 


Ex  PARTE  Blackhurst.  Exch.  of  Pleas.  1840. — A  person  admitted  and  practising 
as  an  attorney  in  the  Court  of  Common  Pleas  at  Lancaster,  previously  to  the  rule 
of  Easter  Term,  6  Will.  4,  is  not  entitled  to  be  admitted  in  the  superior  Courts  at 
Westminster,  without  being  examined  and  giving  the  usual  notices,  &c. 

[S.  C.  8  Dowl.  P.  C.  770;  9  L.  J.  Ex.  229 ;  4  Jur.  611.] 

K.  V  Kichards  applied  to  the  Court  that  Mr.  Blackhurst,  an  attorney  of  the  Court 
of  Common  Pleas  at  Laii-[694]-caster,  might  be  admitted  an  attorney  of  this  Court, 
without  the  examination  required  by  the  rules  of  Easier  Term,  6  Will.  4 ;  or,  if  not, 
that  he  should  be  examined  imraerliately,  without  going  through  the  form  of  making 
the  usual  affidavits,  depositing  his  articles  of  clerkship,  giving  notice,  &c.  It  appeared 
from  the  affidavit  on  which  he  moved,  that  the  applicant  had  been  admitted  and  was 
practising  as  an  attorney  of  the  Common  Pleas  at  Lancaster  before  the  late  rules  were 
promulgated.  In  Ex  parte  Parry  (1  M  it  W.  295),  it  was  held,  that  an  attorney  who 
had  been  admitted  in  another  Court  w;is  entitled  to  be  admitted  in  this  Court  as  of 
course,  without  giving  any  notice  or  undergoing  any  examination.  There  the  attorney, 
having  been  originally  admitted  an  attorney  of  the  Court  of  Great  Sessions  in  Wales, 
on  the  abolition  of  the  Welsh  judicature  was  admitted  an  attorney  of  this  Court  and 
the  Court  of  King's  Bench  ;  he  had  afterwards  discontinued  practising,  and  ceased  to 
take  out  his  certificate  for  some  years,  but  had  since  been  re-admitted  an  attorney  of 
the  Court  of  King's  Bench  ;  and  the  Court  were  of  opinion  that  he  wjis  clearly  entitled 
to  be  re-admitted  in  the  Exchequer  without  examination.  He  also  cited  Ex  jiarte  Yates 
(2  M.  &  Scott,  61K ;  1  Dowl.  P.  C.  724). 

Loud  Abingf.r,  C.  B.  The  rule  is  founded  on  an  act  of  Pai-liament,  the  language 
of  which  is  too  plain  to  be  misunderstood,  and  which  requires  a  party  to  be  examined 
before  he  can  be  admitted  in  one  of  the  superior  Courts  ;  and  the  rule  cainiot  be 
dispensed  with,  unless  the  party  has  been  previously  admitted  an  attorney  of  the 
super  ior  Courts. 

Kule  refused. 
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[695]  Laughton  v.  Taylor.  Exch.  of  Pleas.  1840. — The  Court  of  the  mayor  of 
the  borough  of  Liverpool  is  an  inferior  and  not  a  superior  Court ;  and  therefore 
a  plea  that  there  is  another  action  pending  for  the  same  cause  in  that  Court,  is  no 
answer  to  an  action  in  the  superior  Courts. 

[S.  C.  10  L.  J.  Ex.  57.] 

Debt  for  goods  sold  and  delivered.  Plea  as  follows  : — The  defendant,  by  Thomas 
Sherwood,  his  attorney,  prays  judgment  of  the  said  writ  and  declaration,  because  he 
says,  that  before  the  issuing  of  the  writ  in  this  action,  and  before  the  plaintiff's 
declaring  thereupon,  to  wit,  on  the  19th  day  of  December,  18.39,  the  plaintiffs,  at  the 
borough  of  Liveipool,  in  the  county  of  Lancaster,  impleaded  the  defendant  in  the 
Borough  Court  of  Liverpool,  then  and  there  held  before  the  mayor  of  the  said  borough 
of  Liverpool,  and  thereupon  then  and  there  declared  against  him  in  the  said  Court, 
for  the  nonpaj'ment  of  the  very  same  identical  debt  sought  to  be  recovered  in  this 
action,  as  by  the  record  thereof  more  fully  and  at  large  appears ;  and  the  defendant 
further  says,  that  the  parties  in  this  and  the  said  former  suit  are  the  same,  and  not 
other  or  different  persons,  and  that  the  said  identical  debt  accrued  to  the  plaintiff 
within  the  jurisdiction  of  the  said  Borough  Court  of  Liverpool,  to  wit,  at  the  borough 
of  Liverpool  aforesaid,  in  the  county  of  Lancaster  aforesaid,  and  before  the  commence- 
ment of  the  said  suit  in  the  said  Borough  Court  of  Liverpool,  to  wit,  on  the  4th  day  of 
December,  A.D.  1839;  and  that  the  said  Borough  Court  of  Liverpool  had  in  every 
other  respect  full  power  and  jurisdiction  to  entertain,  hear,  and  determine,  the  said 
last-mentioned  suit,  to  wit,  at  the  borough  aforesaid,  in  the  county  of  Lancaster 
aforesaid  ;  and  the  defendant  further  says,  that  the  said  former  suit,  so  commenced 
and  prosecuted  against  him  the  defendant  by  the  plaintiffs  as  aforesaid,  is  still 
depending  and  undetermined  ;  and  this  the  defendant  is  ready  to  verify  ;  and  therefore 
he  prays  judgment  of  the  .said  writ  in  this  suit,  and  the  declaration  thereon  founded, 
now  pleaded  to,  and  that  the  same  may  be  quashed. 

Special  demurrer,  assigning  the  following  causes  : — [696]  First,  that  the  pendency 
of  an  action  in  an  inferior  Court  cannot  be  pleaded  to  an  action  in  a  superior  Court ; 
Secondly,  that  if  the  defendant  relies  on  the  inferior  Court  being  a  Court  of  record, 
he  ought  to  have  averi'ed  that  it  is  a  Court  of  record ;  Thirdly,  that  it  is  not  sufficient 
to  plead  that  the  matters  are  within  the  jurisdiction  of  an  inferior  Court,  but  that  the 
nature  of  the  jurisdiction  ought  to  have  been  stated,  and  it  ought  also  to  be  stated 
how  such  a  Court  was  established,  and  how  it  obtained  its  jurisdiction,  in  older  that 
the  plaintiffs  might  take  a  traverse  thereon  :  Fourthly,  that  the  superior  Courts  cannot 
take  judicial  cognizance  of  there  being  such  a  Couit  as  the  Borough  Court  of  Liverpool, 
and  that  the  plea  does  not  sufficiently  inform  the  Court  of  the  legal  existence  of  such 
a  Court  as  the  said  Borough  Court ;  Fifthly,  that  it  ought  to  be  stated  whether  the 
Borough  Court  is  the  Court  of  our  Lady  the  Queen,  or  whose  Court  it  is ;  Sixthly, 
that  the  defendant  ought  to  have  stated  that  he  was  ready  to  verify  the  matter  of 
record  by  the  record,  and  that  the  mere  reference  to  the  record  is  not  sufficient; 
Seventhly,  that  the  plea  ought  to  have  stated  where  the  action  is  still  depending; 
Eighthl}'^  that  ir,  is  not  sufficiently  shewn  that  the  said  Borough  Court  was  properly 
held  before  the  said  mayor,  the  constitution  of  the  said  Court  not  being  averred  ; 
Ninthly,  that  the  plea  ought  to  have  shewn  how  the  action  in  the  Court  below  was 
commenced,  whether  by  levying  a  plaint,  or  how  otherwise,  and  that  such  mode  of 
impleading  was  according  to  the  custom  of  the  Court ;  Tenthly,  that  it  is  not  averred 
that  the  Court  was  holden  within  the  limits  of  its  jurisdiction  ;  Eleventhly,  that  the 
name  of  the  mayor  is  not  stated.     Joinder  in  demurrer. 

Hoggins,  in  support  of  the  demurrer.  The  plea  is  bad.  In  Com.  Dig.,  Abatement, 
(H.  24),  it  is  said  that  "  it  is  no  plea  to  a  writ  in  C.  B.,  or  other  Court  of  Westminster, 
that  there  is  another  suit  pending  for  the  [697]  same  cause  in  an  inferior  Court,  as  in 
London,  Norwich,  &c."  The  same  point  was  also  decided  in  Brinshy  v.  Gold  (12  Mod. 
204).  So,  in  S)'am/s  caf:e  (5  Co.  61  a.),  it  is  said,  "if  a  man  bring  an  action  of  debt 
in  London  or  Noi  wich,  or  in  any  inferior  Court,  and  afterwards  bring  an  action  of 
debt  in  the  Common  Pleas,  this  suit  in  the  higher  Court,  which  is  brought  pending 
the  suit  by  bill  in  an  inferior  Court,  shall  not  abate,  as  appears  in  7  Hen.  4,  8  a.,  and 
3  Hen  6,  15  a.,  b.  So,  in  Seers  v.  Turner  (2  Ld.  Raym.  1102),  where  to  an  action  for 
assault,  battery,  and  false  imprisonment,  where  the  defendant  pleaded  in  abatement 
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the  levying  of  a  plaint  for  the  same  cause  of  action  in  the  Marshalsea,  which  plaint 
was  in  fine  manner  removed  into  ttie  Court  of  King's  Bench  by  habeas  corpus,  where 
it  was  still  depending;  the  Court  overruled  the  plea,  Holt,  C.  J.,  saying,  "a  habeas 
corpus  does  not  move  the  cause  out  of  the  inferior  Court,  the  cause  is  stayed  below  ; 
but  a  plaint  pending  in  an  inferior  Court  is  no  plea  to  an  action  brought  in  the  Courts 
at  Westminster."  Another  objection  to  the  plea  is,  that  it  does  not  state  before  whom 
the  Court  was  held  The  act  for  amending  the  proceedings  and  practice  of  the  Court 
of  Passage  of  the  Borough  of  Liverpool,  (4  &  5  W.  4,  c.  92),  enacts  that  the  Court 
may  be  held  before  the  maj'or  and  one  bailiff,  or  before  the  mayor  alone,  or  two 
bailiffs  only.  The  plea,  therefore,  ought  to  have  shewn  that  the  Court  was  properly 
constituted  so  as  to  have  jurisdiction  over  the  cause. 

Godson,  contra.  It  may  be  doubtful  whether  the  Borough  Court  of  Liverpool 
is  to  be  considered  as  an  inferior  Court.  The  act  of  4  X'  5  Will.  4,  c.  92,  has  been 
amended  by  6  &  7  Will.  4,  c.  13.5 ;  by  the  second  section  of  which  it  is  enacted,  "that 
no  bailiff  of  the  said  boiough  shall  henceforth  be  or  form  part  of  the  said  Court,  but 
that  the  [698]  Court  shall  be  the  Court  of  the  Mayor  of  the  Borough  of  Liverpool, 
and  that  in  all  cases  it  shall  be  sufficient  to  state  any  pleadings  or  proceedings  to  have 
been  had  before,  or  any  judgments  to  have  been  given  by  or  to  have  passed  by  the 
consideration  of,  or  any  Court  to  have  been  held  before,  the  mayor  of  the  borough 
of  Liverpool,  by  the  name  of  the  mayor  of  the  borough  of  Liverpool,  without  stating 
his  christian  or  surname,  and  without  noticing  any  change  or  changes  of  the  person 
or  persons  filling  the  office  of  mayor."  Thus,  though  not  in  the  strict  sense  a  superior 
Court,  yet  the  process  and  proceedings,  as  regulated  by  this  act  of  Parliament,  resemble 
those  of  a  superior  rather  than  an  inferior  Court.  Execution  issued  out  of  it  may  be 
levied  in  any  part  of  the  kingdom.  A  cause  depending  in  an  inferior  Court  may  be 
removed  to  a  superior,  but  from  this  Court  it  cannot.  It  may  be  compared  to 
the  Courts  of  the  counties  palatine.  In  Bacon's  Abr.,  Courts  (D.),  superior  Courts 
are  divided  into  Courts  more  principal  and  Courts  less  principal.  Of  the  latter 
description  were  the  Courts  of  the  counties  palatine.  This  may  be  considered  a  Court 
of  a  similar  nature. 

Lord  Abinger,  C.  B.  All  that  the  act  of  Parliament  says,  is  that  the  Court 
shall  no  longer  be  held  before  the  mayor  and  bailiffs,  but  before  the  mayor  alone  ;  that 
does  not  constitute  it  a  superior  Court  There  are  many  acts  of  Parliament  to  regulate 
the  proceedings  of  inferior  Courts,  but  they  do  not  therefore  make  them  more  than 
inferior  Courts.  With  respect  to  the  Courts  of  the  counties  palatine,  they  were  the 
King's  Courts. 

'1  he  other  Barons  concurred. 

Judgment  for  the  plaintiff. 

[699]  Bell  v.  The  Hull  and  Sei.by  Railway  Company.  Exch.  of  Pleas. 
1840.— By  the  Hull  and  Sclby  Railway  Act,  6  Will.  4,  c  Ixxx.  s.  69,  it  is  pro- 
vided, "  that  where  any  part  of  any  carriage,  horse,  or  foot  road,  railway  or  tram 
road,  quay,  wharf,  slope,  or  other  communication,  either  public  or  private,  shall 
be  found  necessary  to  be  cut  through,  raised,  sunk,  taken,  or  so  much  injured  as  to  be 
impassable  or  inconvenient  for  passengers,  cattle,  or  carriages,  or  for  the  trans- 
porting, conveying,  landing,  shipping,  or  depositing  of  any  goods  or  merchandize, 
the  Company  shall,  at  their  own  expense,  before  an}'  such  road,  quay,  wharf, 
slope,  or  other  communication  shall  be  cut  through,  raised,  sunk,  taken,  or  injured 
as  aforesaid,  cause  another  good  and  sufficient  road,  quay,  wharf,  slope,  or  other 
communication,  as  the  case  shall  require,  to  be  set  out  and  made  instead  thei'eof, 
as  convenient  for  passengers,  etc.,  and  for  transporting,  itc,  of  goods  and 
merchandize,  as  the  said  road,  quay,  wharf,  slope,  or  other  communication  so  to 
be  cut  through,  raised,  sunk,  taken,  or  injured  as  aforesaid,  or  as  near  thereto  as 
may  be."  The  plaintiff  had  a  wharf  on  the  river  I  lumber,  between  which  and 
the  low  water  mark  the  defendants  constructed  their  railway,  (in  the  line  pre- 
scribed by  the  act  of  Parliament),  thereby  rendering  the  communication  between 
the  wharf  and  the  river  inconvenient  and  dangerous : — Held,  that  the  plaintiff's 
wharf  was  thereby  injured  within  the  meaning  of  this  section,  (which  was  not 
confined  to  an  injury  done  bodily  to  the  wharf  itself) ;  that  he  was  entitled  to  have 
a  new  wharf  constructed  for  him  by  the  defendants,  and  w.us  not  bound  to  apply 
for  compensation  under  another  section  of  the  act,  which  empowered  a  sheriff's 
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jury  to  assess  the  sum  payable  for  any  future  temporary  or  perpetual,  or  i-ecur- 
ring  damages,  done  or  sustained  by  reason  of  the  taking  of  land  for  the  purposes 
of  the  act. — Under  what  circumstances  proprietois  of  the  railway,  who  had 
parted  with  their  shares  in  order  to  become  witnesses  for  the  defendants,  were 
competent,  quaere. 

[S.  C.  2  Railw.  Cas.  279;  9  L.  J.  Ex.  213:  in  equity,  I  Railw.  Cas.  616.] 

This  was  an  action  on  the  case,  brought  in  pursuance  of  an  order  of  his  Honour 
the  Vice-Chancellor.  The  declaration  .stated,  that  the  plaintiff,  before  and  at  the 
time  of  the  passing  of  an  act  of  Parliament  of  the  6  Will.  4,  intituled,  "An  Act  for 
making  a  Eailway  from  Kingston-upon-Hull  to  Selby,"  (6  Will.  4,  c.  Ixxx.),  had  been, 
and  still  wa.s,  lawfully  possessed  of  and  entitled  to  a  ceitain  wharf,  situate  upon  the 
river  Humber  ;  and  that  the  defendants,  in  the  exercise  of  the  powers  by  the  said  act 
granted,  so  much  injured  the  said  wharf,  as  to  render  and  cause  the  same  to  be  incon- 
venient, and  wholly  unfit  and  useless  for  ti-ansporting,  conveying,  landing,  shipping, 
and  depositing  goods  and  merchandize  from,  to,  and  at  the  said  wharf :  yet  the 
defendants  did  not  nor  would,  at  their  own  expense,  cause  another  good  and  sufficient 
wharf  to  be  set  out  and  made  instead  thereof,  as  convenient  for  transporting,  convey- 
ing, landing,  shipping,  and  depositing  of  goods  and  merchandize,  as  the  said  wharf  so 
injured  as  aforesaid,  or  as  near  thereto  as  might  be. 

Pleas — fii'st,  not  guilty  (by  statute) ;  secondly,  that  the  plaintiff  was  not  lawfully 
possessed  of  the  said  wharf  in  the  declaration  mentioned  ;  on  which  issues  were  joined. 

[700]  The  cause  was  tried  before  Coleridge,  J.,  at  the  last  York  assizes,  when  it 
appeared  that  the  plaintiff'  was  the  owner  of  a  wharf  adjacent  to  the  I'iver  Humber,  in 
the  town  of  Hull.  The  defendants,  in  pursuance  of  the  powers  granted  to  them  by 
their  act  of  Parliament,  constructed  a  railroad  on  the  foreshore  of  the  Humber, 
between  the  plaintiff's  wharf  and  low  water  mark.  Before  the  construction  of  this 
railway,  vessels  were  able  to  lie  alongside  the  wharf,  and  there  take  in  their  cargoes  ; 
but  by  the  intervention  of  the  railway  they  were  prevented  from  doing  so,  and  could 
only  be  loaded  at  great  inconvenience,  and  sometimes  at  risk  to  the  cargoes. 
Compensation  had  been  awarded  to  the  plaintiff  by  a  jury  empannelled  under  the 
26th  section  of  the  act,(a)  who  took  into  consideration  the  value  of  the  land,  the 
increased  expense  necessary  to  carry  on  the  business  of  the  wharf,  and  the  damage 
likely  to  be  done  to  the  goods  shipped  from  the  wharf.  The  plaintiff,  however, 
insisted  that  he  was  entitled  to  have  a  new  wharf  constructed  for  him  by  the  Company, 
under  the  (i9th  section  of  the  act.{i)  No  part  of  his  land  was  [701]  cut  through,  unless 
the  foreshore  of  the  i'iver  could  be  considered  as  belonging  to  him. 

(a)  Which  empowers  a  jury  (summoned  and  empannelled  as  therein  mentioned) 
to  assess  damages  in  respect  of  the  value  of  the  land  taken,  "  and  also  the  sum  of 
money  to  be  paid  by  way  of  satisfaction,  either  for  the  damages  which  shall  liefore  that 
time  have  been  done  or  sustained  as  aforesaid  ;  or  for  the  future  temporary  or  perpetual, 
or  for  any  reeui-ring  damages,  which  may  be  so  done  or  sustained  as  aforesaid,  and 
the  cause  or  occasion  of  which  shall  have  been  in  part  only  obviated,  removed,  or 
repaired  by  the  said  company  ;  which  satisfaction  or  compen.sation  for  such  damage 
or  loss  shall  be  inquired  into  and  assessed  separately  and  distinctly  from  the  value  of 
the  lands  so  to  be  taken  or  used  as  aforesaid." 

(b)  Which  enacts,  "  that  in  all  cases  in  which,  in  the  exerci.se  of  any  of  the  powers 
thereby  granted,  any  part  of  any  carriage,  horse,  or  foot  road,  railway  oi-  tram  road, 
quay,  wharf,  slope,  or  other  communication,  either  public  or  private,  shall  be  found 
necessary  to  be  cut  through,  raised,  sunk,  taken,  or  so  much  injured  as  to  be  impas- 
sable or  inconvenient  for  passengers,  cattle,  or  carriages,  or  for  the  transporting,  con- 
veying, landing,  shipping,  or  depositing  of  any  goods  or  merchandize,  the  said  Company 
shall,  at  their  own  expense,  before  any  such  road,  quay,  wharf,  slope,  or  other  com- 
munication shall  be  cut  through,  raised,  sunk,  taken,  or  injured  as  aforesaid,  cause 
another  good  and  sufficient  road,  quay,  wharf,  slope,  or  other  communication  (as  the 
case  may  require)  to  be  set  out  and  made  instead  thereof,  as  convenient  for  passengers, 
cattle,  and  carriages,  and  for  transporting,  conveying,  landing,  shipping,  or  depositing 
of  goods  or  merchandize,  as  the  said  road,  quay,  wharf,  slope,  or  other  communication 
so  to  be  cut  through,  raised,  sunk,  taken,  or  injured  as  aforesaid,  or  as  near  thereto 
as  may  be. 
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The  defendants  called  as  a  witness,  at  the  trial,  one  James  Walker,  one  of  the 
proprietors  incorporated  by  name  in  the  act  of  Parliament.  He  was  examined  on  the 
voir  dire,  and  stated  in  substance,  that  he  had  230  shares  in  the  raihvay  ;  that  having 
been  requested  to  transfer  them,  for  the  purpose  of  being  qualified  as  a  \yitiiess,  he 
had  transferred  them  to  a  Mi-.  Parker :  that  nothing  was  said  about  their  being 
returned,  although  he  believed  there  was  an  understanding  to  that  efiect :  that  he 
considered  the  return  of  the  shares  to  depend  on  Mr.  Parker's  honour,  but  that  he 
would  have  taken  proceedings  to  compel  the  re  transfer  of  them.  The  learned  Judge, 
considering  the  transfer  of  the  shai'es  to  be  merely  colourable,  rejected  the  witness  as 
being  still  interested.  He  also  rejected  four  other  witnesses  who  appeared  to  stand  in 
nearly  similar  circumstances  with  the  witness  Walker.  And  his  lordship  left  three 
questions  to  the  jury :  first,  whether  the  defendants  had  given  the  plaintirf  as  good 
a  communication  as  he  had  before ;  secondly,  whether  he  had  already  received 
compensation  in  respect  of  his  present  claim  ;  and  thirdly,  whether  the  plaintiff  was 
entitled  to  the  foreshore  in  front  of  his  wharf.  The  jury  found  the  first  two  questions 
in  the  neg.itive,  and  the  third  in  the  affirmative ;  and  the  verdict  was  thereupon 
entered  for  the  plaintiff',  with  nominal  damages. 

In  Easter  Term,  Starkie  obtained  a  rule  to  shew  cause  [702]  why  a  nonsuit  should 
not  be  entered,  on  two  grounds  :  fii-st,  that  the  69th  section  of  the  act  did  not,  under 
the  circumstances,  impose  on  the  defendants  the  obligation  of  making  a  new  wharf 
for  the  plaintiff',  but  only  of  making  for  him  an  equally  commodious  communication 
to  the  old  wharf :  and  secondly,  that  Walker  was  improperly  rejected  as  a  witness. 
In  this  term, 

Cresswell,  Alexander,  and  Martin,  shewed  cause.  The  plaintiff'  is  clearly  entitled 
to  a  new  wharf,  under  the  69th  section  of  the  act  of  Parliament;  his  "communica- 
tion "  has  been  "injured,"  and  rendered  "inconvenient  for  the  shipping  of  goods  and 
merchandize,"  within  the  very  words  of  that  section.  It  is  not  necessary  for  this 
purpose  that  any  portion  of  his  soil  should  have  been  actually  cut  through  or  taken 
away  ;  it  is  sufficient,  if  the  access  to  his  wharf  has  been  made  either  impassable  or 
inconvenient  by  the  construction  of  the  railroad.  Secondly,  the  witness  \Valker  was 
rightly  rejected,  as  being  interested  in  the  result  of  the  suit.  Although  he  had  trans- 
ferred his  legal  interest  in  his  shares,  he  still  retained,  under  the  circumstances 
admitted  by  him,  an  equitable  interest  in  them  :  the  transferee  would  be  a  trustee  for 
him,  and  would  have  been  enjoined  by  a  decree  in  equity  to  retransfer  the  shares  to 
him.  But  further,  it  was  a  matter  for  the  decision  of  the  Judge  at  Nisi  Prius,  upon 
the  facts  elicited  on  the  voir  dire,  whether  the  witness  retained  an  interest  in  the 
shares,  which  rendered  him  incompetent ;  and  even  if  he  has  come  to  a  wrong  con- 
clusion upon  them,  it  is  a  question  whether  the  Court  above  can  review  his  opinion. 
[Alderson,  H.  The  point  could  not  be  raised  by  a  bill  of  exceptions,  but  surely  it 
may  on  a  motion  for  a  new  trial.  Suppose  a  Judge  at  Ni.si  Prius  were  to  decide  that 
certain  facts  amounted  to  a  sufficient  search  for  a  document,  to  let  in  secondary 
evidence  of  its  contents  ;  if  the  Court  above  should  think  those  facts  did  not  constitute 
a  sutiicient  [703]  search,  would  it  not  be  competent  to  them  to  overrule  the  decision 
of  the  Judge  !]  But  the  authorities  shew  that  a  deed  executed  for  such  a  purpose 
as  this  was,  is  invalid  altogether.  In  IHich  v.  lilaf/rave  (Ambl.  264),  a  conveyance 
made  to  avoid  being  sheriff'  of  liondon,  was  held  to  1)6  wholly  inoperative.  IFaid  v. 
Lavts  (Free,  in  Chan.  182),  is  to  the  same  effect.  The  party  may  not,  indeed,  be 
competent  to  set  up  his  own  fraufl  to  avoid  his  own  deed  ;  Doe  d.  Roberts  v.  lioherls 
(2  B.  it  Aid.  367) :  but  here  the  objection  comes  from  a  third  party,  against  whose 
interest  the  colourable  deed  is  used.  In  Parker  v.  lyhiihij  (Turn,  ife  Russ.  366),  a 
person  who  admitted  that  he  conceived  himself  bound  in  honour,  though  not  legally, 
to  contribute  to  the  expenses  of  a  party  to  the  suit,  was  held  nevertheless  to  be  a  com- 
petent witness  for  that  party  ;  but  there  there  clearly  was  no  interest,  either  legal  or 
equitable. 

Sir  W.  W.  Follett,  Starkie,  Baines,  and  II.  C.  Hildyard,  contri.  First,  the  rejvson- 
able  construction  of  the  69th  section  is,  that  the  word  "  injured  "  should  be  construed 
with  refei'ence  to  the  preceding  words,  "cut  through,  raised,  sunk,  taken,"  all  of  which 
are  applicable  only  to  the  case  where  the  jjroperty  of  the  party  is  taken  or  affected 
by  some  bodily  injury  done  directly  to  itself.  The  general  class  to  which  the  remedy 
provided  by  that  section  is  to  apply,  is  an  intercepted  communiciition— the  previous 
words,  "  road,  quay,  wharf,  slope,"  are  only  instances  of  such  communication.     Here, 
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the  wharf  itself  is  not  cut  through,  raised,  sunk,  or  taken  ;  neither  is  it  injured,  in 
the  sense  in  which  that  word  is  used  in  this  clause,  viz.  with  relation  to  an  injury 
by  some  bodily  act,  as  it  were,  done  by  the  thing  itself  which  is  the  subject  of  com- 
plaint ;  it  is  only  the  communication  to  the  wharf,  along  the  foreshore,  which  is  so 
injured.  The  plaintiff',  therefore,  is  not  entitled  to  have  a  new  wharf  constructed  for 
him,  but  only  to  have  [704]  his  intercepted  communication  thereto  restored  to  its 
former  state  of  convenience.  That  which  is  the  subject  of  restoration,  is  the  thing 
to  which  the  actual  bodily  injury  is  done.  The  line  of  this  railway  i.s  fixed  by  act 
of  Parliament ;  and  it  would  be  very  uiu-easonable  to  compel  the  company  to  erect  a 
new  wharf,  where  the  present  wharf  is  untouched,  and  the  access  to  it  only  is  affected 
by  the  railway.  The  plaintiff's  remedy  for  the  loss  sustained  thereby  is  provided  by 
the  iCth  section,  under  which  he  was  bound  to  seek  compensation  :  Bex  v.  Fease 
(4  B.  &  Adol.  30),  Her  v.  London  Dock  CoTiipany  (5  Ad  &  Ell.  Ifil  ;  6  Nev.  &  M.  390). 

Secondly,  the  witness  was  competent,  inasmuch  as  he  had,  by  the  instrument  of 
conveyance,  divested  himself  of  all  interest  in  the  shares,  both  legal  and  equitable. 
The  point  to  be  considered  is  the  operation  of  the  instrument  in  law,  not  the  inten- 
tion, still  less  the  expectation,  of  the  party  in  making  it.  'i  he  Court  of  Chancery 
would  not  direct  a  reconveyance  of  property  transferred  for  the  purpose  of  making 
the  conveying  party  a  witness,  in  fraud  of  a  Court  of  justice.  Hawcs  v.  Leader  (Cro. 
Jac.  270  ;  Yelv.  196),  and  Doe  d.  lioherts  v.  Roberh,  are  clear  authorities  to  shew  that 
this  deed  was  valid,  as  against  the  witness,  as  well  in  equity  as  at  law. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  a  few  days  afterwards  by 

Lord  Abinger,  C.  B.  In  this  case  the  plaintiff  declared,  that  at  the  passing  of 
an  act  of  Parliament  for  making  a  railway  from  Hull  to  Selby.  he  was  possessed  of 
a  wharf  on  the  river  Hnmber ;  that  the  defendants,  the  proprietors  of  the  railway, 
so  injured  this  wharf  as  to  ren-[705]-der  it  inconvenient  for  the  landing  and  shipping 
of  goods,  and  that  they  had  refused  to  make  and  set  out  for  him  another  wharf 
instead  thereof,  as  convenient  for  the  landing  and  shipping  of  goods  as  the  one  so 
injuied.  To  this  declaration  the  defendant  pleaded,  first,  not  guilty  (by  the  statute) ; 
secondly,  that  the  plaintiff  was  not  possessed  of  the  wharf  as  of  his  own  property. 
On  the  latter  issue,  the  plaintiff  is  clearly  entitled  to  a  verdict ;  but  the  main  question 
in  the  case  arises  on  the  general  issue.  This  point  depends  on  the  construction  to 
be  put  upon  the  69th  section  of  the  act  of  Parliament  in  question,  the  6  Will.  4,  c.  Ixxx. 
It  was  contended  for  the  defendants,  on  the  argument,  that  the  injury  to  the  whai'f 
which  was,  under  that  clause,  to  be  compensated  by  the  erection  of  a  new  wharf,  must 
be  an  injury  done  by  acts  ejusdem  generis  with  those  specifically  mentioned  in  the 
clause — such  as  by  "cutting  through,  raising,  sinking,  or  taking  away"  the  wharf 
itself,  and  must  have  reference  to  some  bodily  injury  done  directly  to  the  wharf. 
We  think,  however,  that  such  is  not  the  right  construction  of  the  act.  A  liberal 
interpretation  ought  to  be  put  upon  clau.ses  of  this  kind.  The  plaintiff's  wharf  has 
been  rendered  comparatively  inaccessible,  and  its  usefulness  for  the  landing  and 
shipping  of  goods  nearly  destroyed,  by  the  railroad  which  now  cuts  it  off  from  the 
river  :  and  it  would  surely  be  putting  a  most  unreasonably  strict  construction  on  the 
act  of  Parliament,  to  say  that  the  whai'f  is  not  thereby  very  consideralily  injured. 
The  26th  section  of  the  act  does  not  afford  the  plaintiff  the  remedy  he  requires  and 
is  entitled  to.  If  the  case,  therefore,  rested  here,  the  plaintiff  would,  on  the  construc- 
tion which  we  think  the  act  of  Parliament  ought  to  receive,  be  entitled  to  have  the 
verdict  entered  for  him  on  the  first  issue.  'The  next  question  is,  how  far  the  case  is 
altered  by  the  alleged  compensation  obtained  by  the  plaintiff"  before  the  sheriff".  That 
question,  however,  does  not  arise  on  these  pleadings.  The  ease  would  [706]  have 
been  dift"erent,  if  the  defendants  had  paid  a  shilling  into  Court,  and  pleaded  that  the 
plaintiff  had  sustained  no  further  damage  :  as  it  is,  there  is  no  issue  which  raises  the 
question.  The  last  point  is  as  to  the  rejection  of  the  evidence  of  certain  of  the  pi-o- 
prietors  of  the  railway.  The  principle  of  law  relating  to  this  point  is  clear  enough  ; 
the  only  difficulty  is  its  application  to  the  present  case.  If  the  witnesses  have  really 
parted  with  all  legal  and  equitable  interest,  they  aie  competent ;  othei  wise  they  are 
not.  Now  this  fact  is  left  in  some  degree  of  ambiguity  on  the  notes  of  the  learned 
Judge.  Some  of  the  witnesses  appear  to  have  parted  with  one  interest,  others  with 
both.  Why  they  should  have  been  tendered  as  witnesses  it  is  difficult  to  see,  because  their 
evidence  does  not  appear  to  be  capable  of  throwing  any  light  upon  the  construction 
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of  the  act  of  Parliament.     Upon  the  whole,  however,  as  there  appears  to  be  a  doubt 
whether  the  witnesses,  or  at  least  all  of  them,  were  properly  rejected  as  incompetent, 
we  think  the  rule  must  be  absolute  for  a  new  trial. 
Kule  absolute. 

[707]  The  Edinburgh,  Leith,  and  Newhaven  Railway  Company  v.  Hebble- 
WHITE.  E.xoh.  of  Pleas.  18-iO. — By  the  Edinburgh  and  Leith  Railway  Act, 
6  it  7  Will.  4,  c.  cx-vi.,  s.  50,  it  is  provided,  that  in  actions  by  the  Company  for 
calls,  it  shall  be  sufficient  to  allege,  that  the  defendant,  being  a  proprietor  of  so 
many  shares,  is  indebted  to  the  Company  in  such  sum  of  money  upon  such  shares 
belonging  to  him,  whereby  a  right  of  action  hath  accrued  to  the  Company  by 
virtue  of  this  act,  without  setting  out  the  special  matter ;  and  in  such  action  it 
shall  only  be  necessary  to  prove  that  the  defendant  was  a  proprietor  at  the  time 
of  making  the  calls,  that  they  were  in  fact  made,  and  that  notice  thereof  was 
given  according  to  the  act.  To  a  declaration  in  the  general  form  given  by  this 
clause,  the  defendant  pleaded  pleas  denying  notice  of  the  calls  pursuant  to  the 
act,  and  concluding  with  a  verification  ; — Held,  that  the  allegation  of  notice,  that 
being  a  fact  necessary  to  be  proved  in  order  to  entitle  the  plaintiH's  to  recover, 
must  be  taken  to  be  impliedly  conUiined  in  the  declaration,  by  reference  to  the 
act  of  Parliament ;  and  therefore  that  the  pleas,  being  in  denial  of  a  matter 
necessarily  implied  in  the  declaration,  ought  to  have  concluded  to  the  country 
and  not  with  a  verification,  and  were  on  that  ground  bad  on  special  demuriei-. — 
Semble,  that  in  such  case,  the  plea  of  not  indebted  would  sufficiently  put  in  issue 
all  the  matters  required  by  the  act  to  be  proved  in  support  of  the  action. — By 
another  section  of  the  act,  (s.  49),  the  directors  were  empowered  to  make  the 
calls  in  manner  therein  mentioned,  and  to  sue  for  them,  in  case  of  nonpayment, 
by  action  of  debt ;  or  otherwise,  in  their  option,  the  proprietors  neglecting  to 
pay  the  same  should  forfeit  all  their  shaies  for  the  benefit  of  the  Company  : 
provided,  that  no  advantage  should  be  taken  of  any  such  forfeiture,  until  notice 
thereof  given  to  the  pioprietor  in  manner  therein  mentioned,  nor  unless  the  same 
should  be  declared  to  be  forfeited  at  some  general  or  special  meeting  of  the 
Company  within  si.K  months  after  such  forfeiture  should  happen,  which  declaration 
should  ipso  jure  be  a  forfeiture  of  the  shares.  To  an  action  of  debt  for  calls,  the 
defendant  pleaded,  that  by  reason  of  having  neglected  to  pay  calls  on  his  shares, 
they  were,  in  pursuance  of  the  act,  declared  by  the  directors  to  be  forfeited,  and 
the  diiectors  exercised  and  declared  their  option,  according  to  the  act,  that  the 
same  should  be  forfeited,  and  the  same  then  became  and  were  forfeited,  of  which 
the  defendant  had  due  notice,  and  acquiesced  in  the  forfeiture  : — Held,  on  special 
demurrer,  that  the  plea  was  bad,  for  not  shewing  that  the  shares  were  declared 
to  be  forfeited  at  a  general  or  special  meeting  of  the  Company,  according  to  the 
provision  of  the  act. 

[S.  C.  8  Dowl.  P.  C.  802 ;  2  Rail.  Gas.  237.] 

Debt  for  two  calls  of  £2  each,  upon  forty  shares  in  the  above  Company,  of  which 
the  declaration  stilted  the  defendant  to  be  the  owner  and  proprietor,  the  declaration 
being  in  the  general  form  given  by  the  act  of  Parliament,  6  &  7  Will.  4,  c.  cxxi. 
8.  50.(«)     Pleas— first,  that  [708]  the  defendant  was  not  nor  is  indebted  in  manner 

(o)  Sect.  50.  "  In  any  action  or  suit  brought  by  the  said  Company,  in  the  manner 
hereinafter  directed,  against  anj'  proprietor  or  proprietors  of  any  share  or  shares  in 
the  siiid  Company,  to  recover  any  sum  or  sums  of  money  due  and  payable  to  the  said 
Coiupany,  for  or  by  reason  of  any  call  or  calls  made  l)y  virtue  of  this  act,  it  shall  be 
sufficient  for  the  said  Company  to  declare  and  albge,  that  the  defendant  or  defendants, 
being  a  prupiietor  or  proprietors  of  such  or  so  many  share  or  shares  in  the  said 
Company,  is  or  are  indebted  to  the  said  Company  in  such  sum  or  sums  of  money, 
upon  su'.;h  or  so  many  share  or  shares  belonging  to  the  defendant,  as  the  case  may 
happen  to  be,  wheieby  a  right  of  action  ur  suit  hath  accrued  to  the  said  Company, 
by  virtue  of  this  act,  without  setting  forth  the  special  matter ;  and  in  such  action  or 
suit,  it  .shall  be  only  necessary  to  prove  that  the  ilcfendauL  or  defendants,  at  the  time 
of  maknig  such  call  or  calls,  was  or  were  a  proprietor  or  proprietors  of  some  share  or 


598         EDINBURGH    AND   LEITH    RLY.  CO.  V.  HEBBLEWHITE         6M.  &W.  709. 

and  form,  &c.  ;  secondly,  that  no  notice  of  the  respective  calls  in  the  declaration 
mentioned,  or  of  any  part  thereof,  was  given  in  manner  and  form  as  required  by  the 
said  act  of  Parliament : — verification  ;  thirdly,  that  the  directors  did  not  appoint  any 
time  or  times  or  manner  for  the  payment  of  the  said  calls,  or  any  of  them,  nor  any  bank 
or  bankers  at  which  or  to  whom  the  same,  or  any  of  them,  might  or  were  to  be  paid,  as 
in  and  by  the  said  act  in  that  behalf  directed  : — verification  ;  fourthly,  that  before  the 
commencement  of  this  suit,  to  wit,  on  the  13th  of  December,  1839,  by  reason  of  the 
defendant,  as  such  proprietor  as  aforesaid,  having  neglected  and  refused  to  pay  his 
rateable  and  proportionable  share  of  money  called  for  in  respect  of  the  said  respective 
shares,  according  to  the  said  act  of  Parliament,  being  the  said  calls  in  the  declaration 
mentioned,  for  the  space  of  two  calendar  months  and  more,  theretofore  elapsed  after 
the  time  in  that  behalf  fixed  for  payment  thereof,  the  said  shares  in  the  declaration 
mentioned  were  and  each  of  them  was,  in  pursuance  of  the  said  provisions  of  the  said 
act  of  Parliament  in  that  behalf,  declared  by  the  directors  of  the  said  Company  to  be 
forfeited  ;  and  the  said  directors  then  exercised  and  declared  their  option,  according 
to  the  said  act  of  Parliament,  that  the  same  should  be  forfeited,  and  the  same  respec- 
tively, to  wit,  then  became  and  were  forfeited,  of  which  the  defendant,  to  wit,  then 
had  due  notice,  accord-[709]-ing  to  the  said  act  of  Parliament  and  the  provisions 
thereof,  and,  to  wit,  then  assented  thereto  and  acquiesced  in  the  said  forfeiture : — 
verification  ;  fifthly,  that  this  action  was  commenced  after  a  certain  sale  and  transfer 
of  the  said  respective  shares  theretofore  made  by  the  defendant,  the  then  proprietor 
thereof,  without  his  having  paid  or  discharged  divers  large  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  £100,  which  had  theretofore,  and  before 
such  sale  and  transfer,  been  duly  called  for  upon  the  said  respective  shares,  and  upon 
each  of  which  said  respective  shares  there  was  at  the  time  of  such  sale  and  transfer 
a  laige  sum  of  money,  part  of  the  sum  of  £100,  respectively  due,  and  that  such  sale 
and  transfer  was  made  after  the  passing  of  the  act  of  Parliament  in  the  declaration 
mentioned,  and  before  the  passing  of  another  act  of  Parliament  concerning  the  said 
Company,  passed  the  1st  of  July,  1839,  to  wit,  on  the  1st  of  September,  1838,  whereby, 
and  according  to  the  said  first-mentioned  act  of  Parliament,  the  same  shares  became 
and  were  forfeited  ;  of  all  of  which  premises  the  plaintiffs,  to  wit,  on  the  said  1st  of 
September,  1838,  had  notice,  and  the  said  forfeiture  in  this  plea  mentioned  was,  to 
wit,  then,  in  all  respects  duly  ratified  and  declared,  in  the  maimer  in  the  said  first- 
mentioned  act  of  Pai'liament  in  that  behalf  directed  : — verification. 

Special  demurrer  to  the  2nd,  3rd,  4th,  and  5th  pleas  :  assigning  as  causes  of 
objection  to  each  of  them,  "  that  it  amounts  to  the  general  issue,  and  ought  to  have 
concluded  to  the  country,  and  is  neither  a  denial,  nor  a  sufficient  nor  proper  confession 
and  avoidance,  of  any  matters  in  the  declaration  mentioned,  Ac.  ;"  and,  in  addition, 
to  the  4th  and  5th  pleas  respectively,  "  that  it  is  an  informal  and  impioper  denial  of 
the  averment  in  the  declaration,  that  the  defendant  was  the  owner  and  proprietor 
of  shares  in  the  Company,  as  therein  alleged,  and  that  the  plea  does  not  state  that  the 
said  shares  were  declared  to  be  forfeited  at  [710]  any  meeting  of  the  said  Company, 
general  or  special,  after  such  forfeiture  was  made." 

Cowling,  in  support  of  the  demurrer.  All  the  pleas  are  bad,  as  amounting  to  the 
general  issue,  and  also  as  not  being  either  in  denial,  or  in  confession  and  avoidance, 
of  any  matter  alleged  in  the  declai'ation.  The  second  plea  states  in  substance,  that 
no  notice  of  the  calls  was  given.  But  notice  is  a  fact  which  must  be  shewn  in  evidence 
by  the  plaintiffs,  in  support  of  their  case.  The  statute  6  &  7  Will.  4,  c.  cxxi.,  s.  50, 
gives  a  general  form  of  declaration  for  calls  ;  but  it  is  nevertheless  a  necessary  part 
of  the  proof  on  the  part  of  the  Company,  under  the  plea  of  nunquam  indebitatus, 
that  the  several  conditions  precedent,  specified  in   the   49th  section, (a)  have  been 

shares  in  the  said  Company,  and  that  such  call  or  calls  was  or  were  in  fact  made,  and 
that  such  notice  thereof  was  given  as  is  directed  by  this  act,  without  proving  the 
appointment  of  the  directors  who  made  such  call  or  calls,  or  other  matters  whatsoever, 
and  the  said  Company  shall  thereupon  be  entitled  to  recover  the  said  call  or  calls 
which  shall  appear  to  be  due,  and  the  legal  interest  which  shall  be  due  thereon,  and 
the  expenses  that  may  be  incurred  in  prosecuting  for  and  recovering  the  same." 

(a)  Section  49.  "The  said  Company  shall  have  power  from  time  to  time  to  make 
such  c.-ill  or  calls  of  money  from  the  present  or  any  future  proprietors,  their  heirs,  &c., 
according  to  the  amount  of  their  respective  mterests,  shares,  and  subscriptions  already 
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coiii[711]-plie(l  with.  In  the  case  of  The  London  and  Briyhlon  Rail-way  Company  v. 
Wilson  (G  Bing.  N.  C.  135),  the  defendant  sought  to  plead  a  similar  plea  to  the 
present,  but  the  Couit  refused  to  allow  it,  Tindal,  C.  J.,  saying,  that  the  plea  of  never 
indelited  called  upon  the  plaintiffs,  before  they  had  any  right  to  say  such  debt  was 
recoverable,  to  ])r(>ve  the  condition  )irecedent  as  to  notice,  which  the  act  of  Pai'liament 
had  imposed  upon  them.  The  act  h.iving  expressly  dispensed  with  certain  allegations 
which  must  otherwise  have  appeared  upon  the  face  of  the  declaration,  of  which  this 
as  to  notice  is  one,  the  defendant  ought  not  to  put  upon  the  [712]  record  a  plea 
professing  to  traverse  a  fact  which  is  not  alleged.  In  an  action  for  goods  sold  and 
delivered,  it  would  clearly  bo  a  bad  plea  to  say  that  the  goods  were  not  sold  or 
delivered.  So  lieie,  the  material  fact  in  dispute  is,  whether,  under  the  circumstances, 
the  defendant  is  indebted  for  calls  ;  and  tlie  prior  circumstances  on  which  that  fact 
depends,  are  in  the  nature  only  of  inducement.  It  is  difficult  to  say  whether  the 
plea  professes  to  be  pleaded  in  denial,  or  in  confession  and  avoidance  :  if  in  denial, 
it  is  bad  for  concluding  with  a  verification,  and  not  to  the  country  ;  if  in  confession 
and  avoidance,  it  is  also  bad,  because,  instead  of  confessing  a  right  of  action,  it  denies 
it,  by  shewing  that  no  debt  ever  accrued  by  reason  of  the  want  of  notice.     [Lord 

belonging  to  or  subscribed  for,  or  hereafter  to  belong  to  or  be  subscribed  for  by  him, 
her,  or  them,  for  the  purposes  of  this  act,  as  the  directors  of  the  Company  shall  from 
time  to  time  deem  necessary  for  those  purposes,  payable  on  such  day  or  days  as  shall 
be  fixed  by  the  said  directors,  due  notice  of  which  shall  be  made  to  the  proprietors 
by  advertisement  in  one  or  moie  of  the  newspapers  published  in  Edinburgh,  giving 
not  less  than  fourteen  days'  notice,  or  by  a  letter  put  into  the  post-office,  signed  by 
the  secretary  or  other  officer  or  person  or  persons  appointed  by  the  directors  ;  but  so 
as  no  call  siiall  exceed  the  sum  of  two  pounds  for  every  twenty  pounds  on  the  sum  or 
sums  so  sul)scribed,  and  .so  as  no  call  to  that  amount  be  made  but  at  any  interval  of 
three  calendar  months,  at  least,  fi'om  the  preceding  call  ;  which  money  so  called  for 
shall  be  paid  to  such  liank  or  bankeis,  and  in  such  manner,  as  the  said  directors  shall 
from  time  to  time  appuint  and  direct  for  the  purposes  of  this  act,  and  the  said  calls 
shall  bear  interest  from  and  after  the  periods  of  payment  so  fixed  until  payment ;  and 
in  case  such  propiietor  or  proprietors  shall  neglect  or  refuse  to  pay  his,  her,  or  their 
rateable  oi'  proportionable  part  or  share  of  the  said  money,  to  be  paid  for  as  aforesaid, 
and  interest  thereon,  for  the  space  of  two  calendar  months  after  the  time  or  any  of 
the  respective  times  fixed  for  payment  thereof  as  aforesaid,  then,  and  in  every  such 
case,  the  same,  with  interest  due  thereon,  and  costs  of  suit,  may  be  either  sued  for 
and  recovered  l)y  the  said  Company  in  the  manner  after  directed,  in  the  Court  of 
Session,  or  in  any  competent  Court  or  Courts  in  Scotland,  or  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster,  or  in  the  Court  of  King's  Bench  and  Common  Pleas 
at  Dublin,  as  the  case  may  be,  or  otherwise,  in  the  option  of  the  directors,  such  pro- 
prietor or  proprietors  neglecting  to  pay  the  same  shall  forfeit  all  his,  her,  or  their 
respective  share  or  shares  of  the  said  capital  stock,  or  part  or  parts  thereof  previously 
paid,  and  inteiest,  in  the  said  Company,  lUl  which  shall  go  to  and  be  paid  for  the 
benefit  of  the  said  Company,  and  all  such  forfeited  share  or  siiares  shall  or  may  be 
sold  by  private  contiact  or  public  sale  for  the  most  money  that  can  be  got  for  the 
same ;  and  the  said  forfeited  share  or  shares  shall  form  part  of  the  capital  stock  of  the 
said  Company  :  Provided  always,  that  no  advantage  shall  be  taken  of  any  forfeiture 
of  any  such  share  or  shares,  until  notice  of  such  intended  forfeiture  in  writing  shall 
have  been  previously  given   l)y   the  secretary,  or  other  officer,  person  or  persons, 
appointed  by  the  directors,  to  the  proprietor  or  proprietors  of  such  shaic  or  shares, 
by  a  letter  or  notice  put  into  the  post  office  or  left  at  his,  her,  or  their  usual  or  last 
known  place  of  abode,  nor  unless  the  same  shall  be  decl.ue<l  to  be  forfeited  at  some 
meeting  of  the  same  Company,  general  or  special,  to  be  held  within  six  calendar  months 
next  after  sucii  forfeiluie  shall  happen  to  be  made,  which  declaration  shall  ipso  jure 
be  a  forfeiture  of  the  said  share  or  shares,  and  of  all  sums  paid  thereon,  and  all  interest 
or  benefit  arising  tiicrefrom,  and  that   without  the  necessity  of  any  process  of  law  to 
that  cHect ;  and  in  cases  of  such  forfeiture,  the  same  shall  be  an  indenniification  to 
and  for  every  proprietor,  so  forfeiting  all  his  or  her  share  or  shares,  and  interest  as 
aforesaid,  against  all  or  every  action  or  actions,  suit  or  suits  to  be  commenced,  or 
other  agreement  between  such  proprietor  or  proprietors  so  forfeiting,  and  the  other 
proprietors." 
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Abiiig^r,  C.  B.  The  declaration  is  not  suffieieut  without  the  aid  of  the  act  of  Parlia- 
ment; then  is  not  the  act  substantially  a  part  of  the  declaration  1  and  if  so,  must  it 
not  be  taken  to  have  alleged  notice '?]  If  that  be  so,  then  the  plea  ought  to  have 
concluded  to  the  country.  But  it  is  submitted,  that  the  performance  of  the  conditions 
imposed  by  the  statute  is  matter  of  evidence,  which  ought  not  to  be  tiaversed  by  the 
plea.  The  same  observations  apply  to  the  third  plea  as  to  the  second.  The  fourth 
and  iith  pleas  are  bad,  inasmuch  as  they  go  to  shew  that  the  defendant  was  not  a 
proprietor  at  the  time  of  action  brought,  and  therefore  that  no  right  of  action  existed 
against  him.  The  fourth  plea  is  bad  also  for  not  averring  that  the  directors  exercised 
the  option  given  them  by  the  49th  section,  and  declared  the  shares  to  be  forfeited  at 
a  general  or  special  meeting  of  the  Company. 

Crompton,  contra.  In  actions  of  debt  on  statute,  there  is,  stiictly  speaking,  no 
general  issue.  The  pleading  rules  of  Hil.  T.  4,  Will.  4,  tit.  "Covenant  and  Debt," 
provide,  that  "  the  plea  of  nil  debet  shall  not  be  allowed  in  any  action  ; "  and  "  in 
actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange  and  promissory 
notes,  the  de-[713]  fendant  may  plead  that  he  never  was  indebted  in  manner  and 
form  as  in  the  declaration  alleged,  and  such  plea  shall  have  the  same  operation  as  the 
plea  of  non  assumpsit,"  &c.  "  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet 
has  hitherto  been  allowed,  including  those  on  bills  of  exchange  and  promissory  notes, 
the  defendant  shall  deny  specifically  some  particular  matter  of  fact  alleged  in  the 
declaration,  or  plead  specially  in  confession  and  avoidance.  It  is  true,  that  in  the 
present  case,  the  facts  denied  by  the  pleas  do  not  appear  on  the  face  of  the  declaration, 
but  that  is  by  reason  of  the  provisions  of  the  50th  section  of  the  act;  and  there  being 
no  general  issue  in  debt  on  statute,  the  defendant  is  compelled  to  shew  them  by  plea. 
It  is  said  the  pleas  should  have  concluded  to  the  country.  Where  there  are  a  direct 
aiKrmative  and  a  negative,  the  plea  ought,  no  doubt,  to  conclude  to  the  country  : 
Com.  Dig.  Pleader  (E.  32) ;  2  Saund.  337,  n.  (1) ;  1  Saund.  103  a.,  n.  (3).  But  it'is 
also  laid  down,  that  where  the  defendant  selects  one  out  of  many  averments  in  a  plea, 
he  may  traverse  that  fact,  and  conclude  with  a  verification.  Here,  by  the  general 
form  of  declaration  allowed  by  the  act,  great  difficulty  is  thrown  on  the  defendant : 
but  as  the  plea  discloses  matter  not  before  alleged,  it  properly  concludes  with  a 
verification.  The  plea  cannot  be  considered  in  denial,  since  it  states  a  fact  nowhere 
averred.  [Aldersou,  B.  Is  it  in  confession  and  avoidance?  It  does  not  admit  a 
debt.]  It  confesses  the  matter  alleged  in  the  declaration,  and  avoids  it  by  shewing 
non-performance  of  the  conditions  precedent  to  the  right  to  sue  upon  the  contract. 
[Lord  Abinger,  C.  B.  This  is  an  action  of  debt  founded  on  the  original  contract 
between  the  parties,  viz.  to  pay  upon  the  calls  being  duly  made.  The  clau.se  which 
gives  the  form  of  declaration  proceeds  upon  the  contract  between  the  parties.  Is  not 
this,  therefore,  debt  on  simple  contract?]  The  statute  does  not  declare  it  to  be  so; 
and  by  the  49th  section,  certain  requisites  are  to  be  per-[714]-formed  before  the  right 
of  action  accrues  at  all.  Besides,  no  action  of  debt  at  common  law  would  lie,  because 
the  parties  are  partners  :  it  is  therefore  an  action  entirely  given  by  statute.  The 
pleadings  are  like  those  in  an  action  on  a  recognizance  of  bail,  where  the  defendant 
may  plead  no  ca.  sa.  sued  out  against  the  principal,  and  the  plaintiff'  replies  by  setting 
it  out.  [.Vlderson,  B.  Must  not  the  declaration  be  considered  as  containing  the 
averments  which  the  49th  section  requires  to  be  proved,  in  order  to  sustain  the  action  ? 
If  so,  it  would  involve  in  it  the  fact  of  notice.  But  that  section  says  nothing  about 
the  place  of  payment :  therefore  your  third  plea  may,  perhaps,  be  bad,  and  the  second 
good.]  \\'ith  regard  to  the  case  in  the  Court  of  Common  Pleas,  the  Court  decided 
nothing  as  to  the  sufficiency  of  the  pleas  themselves,  but  only  whether  such  pleas 
should  be  pleaded  together.  Then  as  to  the  fourth  plea :  that  shews  new  matter,  by 
disclosing  the  fact  that  the  shares  are  forfeited,  and  therefore  that  the  directors  have 
no  longer  any  right  to  sue  for  the  calls  upon  them.  The  49th  section  does  not  warrant 
any  action  after  any  step  has  been  taken  towards  the  forfeiture  of  the  shares.  It  is 
said  that  the  plea  does  not  aver  that  the  directors  exercised  their  option  as  allowed 
by  the  49th  section,  by  declaring  the  shares  forfeited  at  a  general  or  special  meeting: 
but  that  is  a  matter  which  is  peculiarly  within  their  knowledge,  and  need  not,  accord- 
ing to  the  rules  of  pleading,  be  averred  by  the  defendant.  The  plea  is  sufficient,  by 
stilting  that  the  shares  were  declared  to  be  forfeited  according  to  the  act,  that  the 
directors  exercised  their  option  according  to  the  act,  and  that  the  defendant  had 
notice  thereof,  and  acquiesced  in  the  forfeiture. 
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Cowling,  in  rcpl}'.  The  argument  on  the  other  side,  as  to  the  first  point,  rests 
mainly  on  the  supposition  that  there  is  now  no  plea  of  the  general  issue  in  debt  on 
statute  :  [715]  but  it  was  decided  by  this  Court  in  Earl  Spennr  v.  Sivimtvell  (3  M. 
&  W.  1 54),  that  notwithstanding  the  new  rules,  nil  debet  is  still  a  good  plea  to  debt  on 
a  penal  statute.  [Aldersoii,  B.  That  was  a  plea  of  nil  debet  given  by  statute.]  If 
these  pleas  amount  to  a  traverse,  they  ought  to  conclude  to  the  country  :  and  if  the 
declaration  impliedly  states  notice,  then  the  pleas  do  amount  to  a  traverse.  The 
defendant  ought  to  have  traversed  the  main  averment,  of  his  being  indebted.  How 
then  are  they  in  confession  and  avoidance?  It  is  inconsistent  to  say,  by  way  of 
avoidance,  that  there  was  no  notice ;  because  the  confession,  admitting  that  the 
defendant  was  indebted,  admits  that  there  was  notice.  If  there  is  a  good  confession, 
the  avoidance  is  repugnant  to  it.  The  pleas,  therefore,  are  either  bad  in  confession 
and  avoidance,  because  they  avoid  repugnantly  to  their  confession  ;  or  bad  as  a 
traverse,  for  not  concluding  to  the  country. 

Lord  Aiuncek,  C.  B.  The  Court  were  much  disposed,  in  the  course  of  the  argu- 
ment, to  come  to  a  different  conclusion  ;  but  on  consideration,  we  think  there  must  be 
judgment  for  the  plaintills  on  all  the  pleas.  With  respect  to  the  fourth  plea,  it  is 
clear  that  the  dir'ectors  have  no  right  both  to  declare  the  shares  forfeited,  and  also  to 
sue  for  the  calls  ;  the  proviso  in  the  49th  section  only  allows  them  an  alternative. 
But  the  question  is,  whether  it  is  sutficiently  alleged  in  the  plea  that  the  directors 
have  exercised  their  option  of  declaring  the  shares  forfeited.  On  Loking  closely  into 
the  act,  it  appears  to  me  that  there  is  no  binding  forfeiture,  unless  it  be  declared  by 
the  directors  at  a  geneial  or  special  meeting  of  the  company,  within  six  months.  The 
plea  not  stating  this,  which  is  so  distinctly  required  by  the  act,  does  not  shew  a 
sufficient  defence  to  the  action. 

But  the  second  plea  has  occasioned  considerable  doubt  [716]  and  perplexity  in  the 
mind  of  the  Couit,  principaly  from  a  desire  to  do  justice  to  the  defendant,  and  yet 
to  respect  the  established  rules  of  pleading.  By  the  rules  of  pleading,  a  defendant 
cannot  traverse  any  matter  not  alleged  or  necessarily  implied  in  the  declaration.  On 
the  other  hand,  it  is  equally  clear  tl'at  a  plea  in  deni.d  must  conclude  to  the  coiintrv. 
Now  here  the  declaration  does  not  allege  notice  of  the  calls,  that  being  rendered 
unnecessary  by  the  statute  ;  and  yet  it  is  a  fact  material  to  the  maintenance  of  the 
action.  Then  it  is  contended,  that  either  the  plea  ought  not  to  traverse  a  fact  not 
alleged  in  the  declaration  ;  or  that,  if  notice  be  a  matter  necessarily  implied  in  the 
declaration,  the  plea  ought  to  conclude  to  the  country,  and  not  with  a  verification. 
There  is  certainly  great  difficulty  in  reconciling  the  act  of  Parliament  with  the  new 
rules.  The  fourth  rule  requires,  that  in  actions  of  debt,  in  which  the  plea  of  nil  debet 
has  been  hitherto  allowed,  the  defcmlant  shall  deny  specifically  some  paiticular matter 
of  fact  allegefl  in  the  declaration,  or  plead  specially  in  confession  and  avoidance  In 
this  decl.ii-ation,  taken  by  itself,  no  matter  of  fact  is  alleged,  except  that  the  defendant 
is  inilcbtcd  in  a  certain  sum  for  calls:  but  all  the  matters  which  are  necessary  to 
maintain  that  allegation  are  by  the  act  r('(|uireil  to  be  jjroved.  The  declaration  would 
be  Ijad  at  common  law,  and  is  only  rendered  good  by  the  express  enactment  of  the 
statute.  It  appears,  then,  that  in  order  to  make  the  declaration  good,  the  act  must 
be  referred  to,  and  it  must  bo  taken  that  the  declaration  includes  all  the  facts  necessary 
to  be  proved  by  the  plaintiffs  in  support  of  it,  and  among  them  the  averment  of  notice 
to  the  defendant.  The  ease  then  falls  within  the  fourth  rule,  which  requires  the 
defendant,  in  actions  of  debt  other  than  simple  contract,  to  deny  some  particular  fact 
alleged  in  the  declaration.  If  the  declaration  had  contained  an  aveiment  of  notice, 
that  would  have  been  admitted,  unless  denied  by  the  plea.  The  result  is,  that  the 
plea  ought  to  have  eon-[717]-cluded  to  the  country,  and  is  therefore  bad  on  that 
special  ground. 

The  third  and  fifth  pleas  ,are  in  substance  the  same  as  the  second  and  fourth,  and 
it  is  therefore  unneces.sarv  to  advert  particularly  to  them. 

Ai.DK.itsoN,  B.  I  (juitc  agree.  The  clifficulty  in  this  case  has  arisen  in  a  great 
moasmo  from  allowing  the  plea  "that  the  defendant  was  not  nor  is  indebted"  together 
with  the  plea  denying  notice.  The  averment  that  the  defcuidant  is  not  indebted  must 
be  considered  as  supplied  l>y  denying  all  those  f.-icts  which  the  statute  has  required 
to  be  proved  as  conditions  precedent  to  the  right  to  recover :  but  the  proper  mode  of 
pleading  is  to  traver.se  the  allegation  in  terms.  I  cannot  snppo.se,  however,  that  the 
act  intended  to  preclude  the  party  from  pleading  specially  matter  of  defence  ex  post 
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facto.  If  he  be  a  proprietor — if  the  calls  have  been  made  in  point  of  fact — and  if 
notice  have  heen  given  of  them,  he  is  liable  to  pay,  and  can  have  no  defence  except  by 
matter  subsequent ;  and  that,  as  it  seems  to  me,  he  may  shew  by  plea. 

With  respect  to  the  fourth  plea,  I  think  it  does  not  contain  a  sufficient  statement  to 
amount  to  a  defence,  because  it  does  not  shew  that  the  company,  at  a  general  meeting, 
have  adopted  the  act  of  the  directors  in  forfeiting  the  shares,  which  is  necessary  to 
make  it  binding  on  the  company. 

GuKNEY,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

[718]  Hill  r.  Marsden.  Exch.  of  Pleas.  1840.— The  plaintiff  alleged  as  au 
excuse  for  not  making  profeit  of  a  deed,  that  it  was  "  in  the  possession  of  certain 
persons,  to  wit,  J.  B.  H.  &  T.  R.,  who  before  and  at  the  time  of  the  commence- 
ment of  the  suit,  and  thence  hitherto,  have  held  and  still  hold  the  same  by  agree- 
ment theretofoi'c  in  that  behalf  made  between  the  plaintiff  and  the  defendant:" 
— Held,  that  this  was  not  a  sufficient  excuse  for  the  want  of  profert,  as  it  did 
not  allege  that  the  party  who  had  possession  of  the  deed  had  refused  to 
produce  it. 

[S.  C.  8  Dowl.  P.  C.  756  ;  9  L.  J.  Ex.  262 ;  4  Jur.  6.33.] 

Covenant  on  an  indenture  of  lease,  for  not  keeping  in  repair  certain  premises  and 
furniture  demised  by  the  plaintiff  to  the  defendant,  pursuant  to  the  covenant  contained 
therein.  The  declaration  stated  that  theretofoie,  to  wit,  on  &c.,  by  a  certain  indenture 
then  made  between  the  defendant  of  the  one  part,  and  the  plaintiff  of  the  other  part, 
which  said  indenture,  sealed  with  the  seal  of  the  defendant,  being  in  the  possession 
of  certain  persons,  to  wit,  John  Brooke  Hyde  and  Thomas  Hyde,  who  before  and  at 
the  time  of  the  commencement  of  this  suit,  and  thence  hitherto,  have  held  and  still 
hold  the  same  by  agreement  theretofore  in  that  behalf  made  between  the  plaintiff  and 
the  defendant,  and  which  said  deed,  being  so  in  the  possession  of  the  said  John  Brooke 
Hyde  and  I'homas  Hyde,  the  plaintiff,  before  and  at  the  time  of  the  commencement 
of  this  suit,  has  been,  and  still  is,  unable  to  bring  the  .same  into  Court  here,  the  date 
whereof  is  the  day  and  year  aforesaid,  the  defendant  did  demise,  lease,  set,  and  to 
farm  let  &c. 

Special  demurrer,  assigning  for  causes,  that  the  plaintiff  had  not  brought  the 
indenture  into  Court,  nor  made  any  profert  thereof,  or  alleged  any  sufficient  excuse 
for  not  producing  the  same,  or  for  not  making  such  profert,  and  that  the  excuse  alleged 
was  insufficient  and  bad  ;  that  it  was  not  shewn  what  were  the  terms  of  the  agreement, 
or  how  the  plaintiff  was  precluded  from  having,  or  unable  to  have  possession  of  the 
said  indenture,  oi-  how  the  said  J.  B.  Hyde  and  T.  Hyde  were  entitled,  under  such 
agreement,  to  retain  the  said  indenture  as  against  the  plaintiff' ;  and  that  the  said 
declaration  does  not  shew  that,  under  the  said  agreement,  the  said  indenture  is  not 
in  the  possession  of  the  said  J.  B.  Hyde  and  T.  Hyde,  to  be  delivered  over  to  the 
plaintiff  upon  request,  or  upon  the  performance  of  [719]  some  act  to  be  done  by  the 
plaintiff,  and  in  his  power  to  perform. 

Whateley,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  called  upon 

Cowling  to  support  the  declaration.  The  excuse  alleged  is  sufficient.  It  is  always 
a  sufficient  cause  for  not  making  a  profert,  that  the  instrument  is  in  the  possession  of 
a  third  person.  The  question  is  not  whether  the  party  in  whose  po.ssessiou  it  is  could 
be  compelled  by  a  subptena  duces  tecum  to  produce  it  at  the  trial,  but  whether  the 
plaintiff  is  unable  to  bring  the  deed  into  Court ;  and  for  that  purpose  it  is  enough  to 
shew  that  it  is  in  the  hands  of  a  third  party.  [Alderson,  B.  It  does  not  appear  from 
this  declaration,  that  the  parties  who  hold  the  deed  have  declined  to  produce  it.]  The 
defendant  has  the  same  power  of  procuring  the  deed,  or  of  obtaining  an  inspection  or 
copy  of  it,  as  the  plaintiff  has.  The  parties  ai-e  not  trustees  for  the  plaintiff'  alone, 
and  not  for  another ;  and  vt-hen  a  deed  is  so  in  the  possession  of  trustees,  profert  need 
not  be  made.  It  is  a  question  of  fact  whether  the  plaintiffs  were  unable  to  produce 
it,  and  the  defendant  might  have  taken  issue  upon  that.  It  is  enough  in  the  first 
instance  to  allege  that  the  deed  is  in  the  possession  of  a  third  person,  and  the  plaintiff 
is  unable  to  produce  it.  An  allegation  that  a  deed  is  lost  by  time  and  accident,  is  a 
sufficient  excuse  for  the  want  of  profert ;  and  though  it  afterwards  turns  up  and  is 
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found,  it  ni.-iy  be  produced  and  given  in  evidence  at  the  trial.  It  was  so  held  in 
Hawley  v.  Peacock  (2  Campb.  557),  on  the  ground  that  the  averment  of  the  loss  of  the 
deed  related  to  the  time  of  the  plea  pleaded,  and  applied  only  to  the  excuse  of  the 
profert.  [Lord  Abinger,  C.  B.  You  say,  "who  hold  the  same  by  agreement : "  it 
may  be  that  they  hold  it  as  your  agents.]  [720]  It  is  admitted  that  if  it  had  appeared 
that  it  was  in  the  hands  of  the  plaintiff's  agent  or  attorne}*,  it  would  not  be  enough  : 
but  the  allegation  here  is  general,  that  it  is  in  the  hands  of  a  third  party,  which  is 
sufficient.     The  plea  that  a  deed  is  lost  by  time  and  accident,  does  not  state  how  lost. 

\Vhatele3%  contrk,  cited  IVallis  v.  Hanuwi  (4  M.  &  W.  538). 

LoKD  Abingek,  C.  B.  It  is  quite  a  modern  practice  to  plead  that  a  deed  is  lost 
by  time  or  accident,  and  the  propriety  of  permitting  it  has  frequently  been  doubted. 
The  object  of  making  profert  is  that  the  defendant  ma}'  see  the  instrument  on  which 
the  plaintiff  relies.  He  is  entitled  to  that  as  a  matter  of  right ;  but  here  the  plaintiff 
seeks  to  deprive  him  of  it,  by  alleging  that  the  indenture  is  in  the  hands  of  a  third 
party,  who  does  not  appear  to  have  refused  to  produce  it,  but  over  whom  it  is  said 
the  plaintiff  and  defendant  have  an  equal  control.  The  plaintiff,  however,  has  no  right 
to  cast  upon  the  defendant  the  burden  of  applying  for  the  indenture.  Suppose  the 
case  of  landlord  and  tenant,  where  only  one  part  of  a  lease  has  been  executed,  and 
deposited  with  an  attorney  for  the  benefit  of  both  parties,  would  that  circumstance 
excuse  the  party  from  making  profert  \ 

Aldeksun,  B.  It  is  laid  down  in  l)r.  Leyfidd's  case  (10  Rep.  92),  that  profert 
ought  only  to  be  excused  in  cases  of  extreme  necessity.  Can  we  say  that  this  is  a 
case  of  extreme  necessity  1 

Leave  to  amend  on  payment  of  costs,  otherwise  judgment  for  the  defendant. 

[721]  Wilson  and  Wife  r.  Thorpe.  Exeh.  of  Pleas.  1840.— Where,  on  the 
trial  of  a  cause  before  the  sheriff,  under  the  Writ  of  Trial  Act,  a  verdict  was  by 
consent  tjiken  for  the  plaintiff,  subject  to  a  reference,  both  parties  consenting  that 
the  arbitrator  should  have  power  to  order  a  verdict  to  be  entered  for  either  party, 
the  Court  set  aside  the  verdict  and  judgment,  though  not  the  award,  on  the 
ground  that  the  sheriff  was  bound  to  try  the  cause,  and  could  not  delegate  his 
authority  to  another. 

[S.  C.  9  L.  J.  Ex.  232.] 

At  the  trial  of  this  cause  before  the  sheriff,  upon  a  writ  of  trial,  a  verdict  was 
taken  for  the  plaintiff'  with  one  shilling  damages,  subject  to  a  reference,  both  parties 
consenting  that  the  arbitrator  should  have  power  to  order  a  verdict  to  be  entered  for 
either  party.  The  arbitrator  having  made  his  award,  and  having  ordered  a  verdict 
to  be  entered  for  the  defendant,  that  was  accordingly  done,  and  judgment  signed 
thereon.  A  rule  having  been  obtained,  calling  upon  the  defendant  to  shew  cause  why 
the  award,  and  the  verdict  and  judgment,  should  not  be  set  aside, 

F.  Robinson  shewed  cause,  and  contended  that  the  parties  had  full  power  to  refer 
upon  any  terms  they  chose,  and  that  there  was  nothing  to  prevent  them  from  con- 
senting to  a  verdict  being  entered.  He  compared  it  to  the  case  of  a  special  verdict 
being  taken  by  consent  in  an  ordinary  trial  at  Nisi  Prius. 

LoKD  AiiiNGKK,  C.  B.  The  sheriff  cannot  delegate  his  authority.  He  was  bound 
to  try  the  cause  under  the  writ  of  trial,  and  had  no  authority  to  refer  it  so  as  to  give 
power  to  alter  the  verdict  and  judgment.  The  verdict  and  judgment  must  be  set  aside, 
but  not  the  award. 

Ai.DEiiSuN,  B.  The  18th  section  of  3  &  4  Will.  4,  c.  42,  says,  that  "the  sheriff 
or  his  deputy,  or  judge  presiding  at  the  trial  of  such  issue  or  issues,  shall  have  the 
like  powers  with  respect  to  amendment  on  such  trial  as  are  hereinafter  given  to  judges 
at  Nisi  Prius;"  but  that  does  not  give  him  all  the  [lowers  that  a  judge  at  Nisi  Prius 
has.  The  sheriff  had  no  authority  to  give  power  to  another  to  alter  the  verdict 
of  the  jury.  It  would  be  very  iiiconve-[722]nicnt  that  a  sherill"  should  have  power 
to  order  a  reference  of  cases  sent  to  be  tried  before  him,  when  the  object  of  sending 
cases  to  be  so  tried  is,  that,  where  they  are  of  a  nature  so  simple  and  of  so  small  an 
amount,  the  parties  ought  not  to  be  put  to  the  expense  of  trying  them  before  a  judge 
at  Nisi  Prius,  or  to  the  expense  of  a  reference. 

Rule  to  set  aside  the  verdict  and  judgment  absolute. 
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Jenkin  v.  Peace  and  Others.     Exch.  of  Pleas.     1840. — In  pleading  a  conveyance 
by  lease  and  release,  profert  must  be  made  of  the  release. 

[S.  C.  8  Dowl.  P.  C.  758 ;  10  L.  J.  Ex.  58 ;  4  Jur.  850.] 

Trespass  for  breaking  and  entering  certain  closes  of  the  plaintiff,  and  digging, 
making,  and  sinking  divers  mines,  pits,  and  shafts  therein,  &c. 

Plea,  that  the  said  closes  in  which  &c.,  from  time  &c.,  h;t^'e  been,  and  still  are, 
within  and  parcel  of  the  manor  of  Aspall :  and  that  one  Sir  William  Gerard,  Bart.,  now 
deceased,  was  lord  of  the  said  manor,  and  seised  in  his  demesne  as  of  fee  of  and  in  the 
said  manor,  and  of  and  in  divers  tenements  respectively  sitnate  and  being  within  the 
said  manor,  comprising,  amongst  other  things,  the  said  closes  in  which  Ac. ;  and  the 
said  Sir  William  Gerard,  being  so  seised,  &c  ,  long  before  the  said  first  time  when, 
&c.,  to  wit,  on  the  first  day  of  April,  1678,  by  a  certain  indenture  then  made  between 
the  said  Sir  William  Gerard,  one  Richard  Gerard,  and  Thomas  Gerard,  son  and  heir 
apparent  of  the  said  Kichaid  Geiard,  of  the  one  part,  and  John  Anderton,  Sic,  of  the 
other  part,  bearing  date  on  the  same  day  and  year  last  aforesaid,  and  .sealed  with  the 
seal  of  the  said  Sir  William  Gerard,  for  and  in  consideration  of  five  shillings,  then  there- 
fore paid  by  the  said  John  Andeiton  to  the  said  Sir  Willi.'im  Gerard,  he  the  said  Sir 
William  Geraid  did  bargain  and  sell  the  said  several  tene-[723]-ments,  comprising  the 
said  several  closes  in  which  &c.,  with  the  appurtenances,  unto  the  said  John  Anderton, 
his  executors,  &c.,  to  have  and  to  hold  the  same,  with  the  appurtenances,  unto  the  said 
John  Anderton,  his  executors,  administrators,  and  assigns,  from  the  day  next  before 
the  date  thereof,  for  and  during  the  term  of  one  whole  year  thence  next  ensuing,  and 
fully  to  be  completed  and  ended ;  by  virtue  of  which  indenture,  and  by  force  of  the 
statute  for  transferring  uses  into  pos.session,  the  said  John  Anderton  became  and  was 
possessed  of  the  said  several  tenements,  with  the  appurtenances,  for  the  said  terra  so 
to  him  thereof  granted  as  aforesaid,  the  reversion  thereof,  with  the  appurtenances, 
belonging  to  the  said  Sir  William  Gerard,  his  heirs  and  assigns  :  and  the  said  Sir 
William  Geiard  being  so  interested  as  aforesaid,  and  the  said  John  Anderton  being  so 
posse-.sed,  afterwards,  and  long  before  the  said  first  time  when  &e.,  to  wit,  on  the  2nd 
day  of  April  in  the  year  last  aforesaid,  by  a  certain  indenture  then  made  between  the 
said  Sir  William  Gerard,  the  said  Richard  Gerard,  and  Thomas  Gerard,  of  the  one 
part,  and  the  said  John  Anderton  of  the  other  part,  beaiing  date  the  same  day  and 
year  last  aforesaid,  and  sealed  with  the  respective  seals  of  the  said  Sir  William  Gerard, 
Richard  Gerard,  and  'I  homas  Geraid,  he  the  said  Sir  William  Gerard,  for  the  con- 
siderations therein  mentioned,  did  give,  grant,  bargain,  sell,  release,  and  confirm  unto 
the  said  John  Anderton,  his  heirs  and  assigns,  all  and  singular  the  said  several  tene- 
ments, so  compri.^ing  the  said  several  closes  in  which  &c.,  with  the  appurtenances, 
saving  and  except  thereout  unto  the  said  Richard  Gerard  and  Thomas  Gerard,  and 
their  heirs,  all  mines  of  cannel  lying  and  being  within  the  said  several  and  respective 
tenements  and  hereditiiments,  &c.  :  to  have  and  to  hold  all  and  singular  the  said 
several  tenements  with  the  appurtenances,  except  as  aforesaid,  unto  the  said  John 
Anderton,  his  heirs  and  [724]  assigns  for  ever ;  and  the  defendants  further  say,  that 
all  the  estate  and  interest  of  the  .said  John  Anderton  of  and  in  the  said  first-mentioned 
messuage  and  tenement,  called  &c.,  b}'  divers  mesne  conveyances  thereof,  came  to  ami 
vested  in  one  Samuel  Walker,  &c.  ;  and  the  defendants  further  say,  that,  after  the 
making  of  the  said  last-mentioned  indenture,  and  before  the  making  of  the  indenture 
hereinafter  next  mentioned,  to  wit,  &c.,  the  said  Richard  Geraid  died,  leaving  the 
said  Thomas  Geraid  his  son  and  heir  him  surviving;  and  that  he  the  said  Thomas 
Gerard,  being  seised  of  and  in  the  said  manor,  and  of  and  in  the  said  mines  of  cannel, 
and  entitled  to  the  liberties  in  that  behalf  aforesaid,  after  the  death  of  the  .said  Richard 
Gerard,  to  wit,  on  the  5th  daj'  of  June,  in  the  year  of  our  Lord  1718,  by  a  certain  other 
indenture,  &c.,  &c.  [.setting  forth,  in  the  same  manner  as  before,  other  deeds  of  lease 
and  release,  whereby  the  manor,  mines,  &c.,  were  conve)"ed  by  Thomas  Gerard  to  Sir 
William  Gerard,  John  Gerard,  and  Alexander  Osbaldeston,  and  Nicholas  Sbirkie, 
their  heirs  and  assigns  for  ever.]  The  plea  then  set  out  other  conveyances  by  lease 
and  release,  in  similar  terms,  without  profert,  and  justified  the  trespasses  by  the 
defendants,  as  the  servants  of  the  then  owner  of  the  mines. 

Special  demurrer,  assigning  for  causes,  that  the  defendants  have  not  brought  the 
said  several  supposed  indentures  and  deeds  of  lease,  and  the  said  several  supposed 
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indentures  of  release,  in  the  said  plea  mentioned,  or  any  of  them,  into  Court,  or  made 
anj-  profert  thereof;  and  because  the  plaintiff,  from  the  manner  in  which  the  said 
several  supposed  deeds  and  indentures  are  above  pleaded,  cannot  have  oyer  of  the 
same,  that  he  might  know  whether  they  are  or  are  not  the  deeds  of  the  said  parties 
therein  mentioned,  or  that  the  said  supposed  matters  were  granted  or  conveyed  therein 
or  passed  thereby  ;  and  because  it  does  not  appear  by  the  said  plea,  whether  the  said 
[725]  supposed  indentures  or  deeds  are  actually  destroyed,  or  whether  they  do  not  still 
exist,  and  are  only  lost  or  mislaid  :  and  because  no  excuse  is  given  for  the  not  produc- 
ing and  making  profert  of  the  said  supposed  indentures  and  deeds,  or  any  of  them. 
Joinder  in  demurrer. 

Cowling,  in  support  of  the  demurrer.  The  plea  is  bad,  for  not  making  profert  of 
the  deeds  of  release  set  forth  in  it.  The  authorities  all  shew  that  profert  is  necessary 
in  such  a  case  In  Littleton,  s.  452,  it  is  said — "And  note,  every  release  made  to 
him  which  hath  a  reversion  or  a  remainder  in  deed,  shall  serve  and  aid  him  who  hath 
the  freehold,  as  well  as  to  him  to  whom  the  release  was,  if  the  tenant  hath  the  release  in 
his  hand  to  plead."  And  again  (s.  453) — "  In  the  same  manner  it  is,  where  a  release  is 
made  to  the  tenant  for  life,  or  to  the  tenant  in  tail,  this  shall  enure  to  them  in  the 
reversion,  or  to  them  in  the  remainder,  as  well  as  to  the  tenant  of  the  freehold  ;  and 
they  shall  have  :is  great  an  advantage  of  this,  if  they  can  shew  it."  In  the  last  edition 
of  Mr.  Serjeant  Stephen's  Treatise  on  Pleading,  (p.  470,  4th  edit.),  the  rule  is  thus 
stilted  : — "In  pleading  a  conveyance  by  lease  and  release,  under  the  Statute  of  U.ses, 
it  is  not  necessar}'  to  make  profeit  of  the  lease,  because  it  is  the  statute  that  gives 
eflect  to  the  bargain  and  sale  for  a  year,  and  the  deed  does  not  intrinsically  establish 
the  title  But  in  pleading  the  release,  it  would  seem  that  profert  ought  to  be  made, 
as  the  same  reason  does  not  apply."  Ihe  precedents  are  all  in  favour  of  making  profert 
of  the  release.  See  1  Lilly's  Entr.  136;  Johns  v.  IVhilley  (3  Wils.  134);  Jejfreson  v. 
Morion  (2  Sauiid.  11).  He  also  referred  to  Sanders  on  Uses,  pp.  60  and  63.  The 
Court  here  called  upon 

[726]  Addison,  contra.  There  are  undoubtedly  authorities  t«  shew  that  it  is 
necessaiy  to  make  profert  of  a  release,  where  it  operates  intrinsically  by  itself. 
[Alderson,  B.  It  is  laid  down  by  Lord  Kenyon,  in  BanJiU  v.  Laijh  (8  T.  R.  573),  that 
profert  is  not  necessary  where  a  conveyance  to  uses  or  a  feoffment  is  pleaded.]  The 
cases  are  collected  in  1  Saund.  8  b.,  where  it  is  said — "  Where  a  por.son  pleads  a  deed 
operating  under  the  Statute  of  Uses,  there  is  no  necessity  of  making  a  profert :  citing 
EsluJ/''.'' case  {Dy.  227  a..)  Enrl  of  Huntingdon  v.  Mildmay  {Cro.  Jac.  till),  Slorkinan  v. 
Haiiiplon  (Cro.  Car.  441), Reynd  v.  Lmg  (Carth.  315;  Sir  W.  Jones,i337),  HkoaI  v.  Brookman 
(3  T.  R.  isi),  Bolton.  V.  Bishop  of  Carlule  (2  H.  Bl.  262).  Now  a  conveyance  by  lease 
and  release  is  one  conveyance :  and  it  is  conceded  that  it  is  not  necessary  to  make 
profert  of  the  lease  for  a  year.  In  Bolton  v.  BUhop  of  Curlisle,  in  setting  forth  a  con- 
veyance by  lease  and  release,  it  was  stated  that  the  release  was  cancelled  by  the  seal 
of  the  releasor  being  taken  off  and  destroyed,  and  that  part  of  the  deed  was  destroyed 
or  lost;  with  a  profert  of  the  residue.  On  demurrer,  this  was  holden  to  be  good 
pleading:  and  Heath,  J.  said — "  As  this  is  a  conveyance  deriving  its  effect  from  the 
Statute  of  Uses,  all  that  is  averred  about  the  deed  being  destroyed  is  mere  surplusage." 
The  same  learned  Judge  repeated  the  same  dictum  in  Onslow  v.  Smith  (2  Bos.  <t  P.  384), 
where  also  the  deeds  pleaded  were  a  conveyance  by  lease  and  release.  [Alderson,  B. 
The  oiigin  of  that  rule  would  seem  to  be,  that  a  conveyance  under  the  Statute  of  Uses 
being  to  A.  to  the  u.se  of  B.,  B  would  not  be  rciiuired  to  make  profert,  because  A. 
would  have  possession  of  the  deed.  The  reason  given  in  Itfi/ni-l  v.  Lony  is,  that  in  such 
case  B.  is  in  by  operation  of  law,  and  not  by  the  deed.]  The  same  reason  is  given  in 
Stockmun  v.  Hamptmi  [727]  The  release  derives  all  its  authority  and  validity  from 
the  previous  bargain  and  sale  for  a  year,  which,  as  is  stated  in  the  plea,  operates  by 
force  of  the  statute  for  transferring  uses  into  possession. 

Cowling,  in  reply.  The  rule  laid  down  in  the  authorities  referred  to  on  the  other 
side,  is  not  <iisputed  :  but  it  is  contended  that  the  deeds  set  forth  in  this  plea  do  not 
operate  under  the  Statute  of  Uses.  There  is  no  averment,  as  to  the  deeds  of  release, 
that  they  do  so  operate,  but  only  as  to  the  leases  for  a  year,  which  are  mere  matter 
of  form,  and  as  to  which  it  is  immaterial  whether  they  are  seen  by  the  Couit  or  not. 
No  doubt  the  lease  and  release  constitute  one  conveyance  as  to  the  ((uantity  of  estate 
which  passes  by  them  ;  l)Ut  not  for  the  purposes  of  pleiuling.  A  party  could  not 
allege  in  pleading,  that  by  a  lease  and  release  and  tine,  the  estate  passed.     These  are, 
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and  appear  on  the  face  of  the  plea  to  be,  deeds  of  release  operating  only  at  common 
law.  They  operate  in  the  same  manner,  whether  it  be  upon  a  bargain  and  sale  for  a 
year  under  the  Statute  of  Uses,  or  upon  a  lease  at  common  law.  The  lease  for  a  year 
is  only  to  give  a  legal  possession,  and  create  a  privity  of  estate  ;  but  whether  that 
arises  so,  or  from  actual  pos.session  at  common  law,  is  immaterial.  Suppose  it  were 
merely  averred  that  the  party  was  in  possession  under  a  lease  for  one  year,  and 
thereupon  a  releas'e  was  granted  to  him,  would  not  profert  be  necessary'?  The 
decision  in  Sftochnan  v.  Hampton  proceeded  on  the  ground  that  the  party  pleading 
the  deed  had  no  right  to  the  possession  of  it.  But  here,  looking  at  the  release  on^y, 
who  has  the  right  to  the  deed?  Clearly  the  party  who  claims  title  under  it.  The 
release  operates,  because  the  lease  operates  under  the  statute  ;  but  the  release  operates 
at  common  law.  Here  the  releasees  of  Gerard  are  in  at  common  law ;  the  estate  is 
released  directly  to  them:  they  are  in  "in  the  per."  Stockman  v.  Hampton  was  the 
case  [728]  of  a  covenant  to  stand  seised  :  there  the  deed  would  be  in  the  possession  of 
the  covenantors  ;  there,  also,  the  party  was  not  in  in  the  per.  The  dictum  of  Heath,  J., 
in  Bolton  v.  HisliOj)  of  Corlisle,  was  unnecessary  to  the  decision  of  the  case,  and  is  not 
confirmed  by  the  other  Judges. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  a  later  day  in  the  term  by 

Lord  Abinger,  C  B.  The  question  which  the  Court  reserved  for  its  considera- 
tion is,  whether  this  special  demurrer,  for  want  of  profert  of  the  deeds  of  relea.se 
mentioned  in  the  defendant's  plea,  can  be  supported  ;  and,  after  consideration,  we 
are  of  that  opinion.  The  rule  is  laid  down  in  Dr.  Leyfield's  case  (10  Kep.  92),  that  "  if 
he  who  is  party  or  privy  in  estate  or  interest,  or  he  who  justifies  in  the  right  of  him 
who  is  party  or  priv}',  pleads  a  deed,  although  he  who  is  privy  claims  parcel  of  the 
original  estate,  yet  he  ought  to  shew  the  original  deed  to  the  Court ;  and  the  reason 
that  deeds,  being  so  pleaded,  shall  be  shewn  to  the  Court,  is,  that  to  every  deed  two 
things  are  recjuisite  and  necessaiy  :  the  one,  that  it  be  sufhcient  in  law,  and  that  is 
called  the  legal  part,  because  the  judgment  of  that  belongs  to  the  Judges  of  the  law  ; 
the  other  concerns  matters  of  fact,  sc.  if  it  be  sealed  and  delivered  as  a  deed,  and  the 
trial  thereof  belongs  to  the  countrj- ;  and  therefore  every  deed  ought  to  approve 
itself,  and  to  be  proved  by  others  :  approve  itself  to  the  .satisfaction  of  the  Court  in 
three  manners:  1st,  as  to  the  composition  of  the  words,  to  be  sufficient  in  law,  and 
the  Court  shall  judge  that ;  2nd,  that  it  be  not  raised  or  interlined  in  material  points 
or  places,  and  upon  that  also  the  Judges  in  ancient  times  did  judge  upon  their 
own  view  the  deed  to  be  void,  [729]  but  of  late  times  have  left  that  to  the  jury, 
if  the  raising  or  interlining  were  before  delivery ;  3rd,  that  it  may  appear  to  the 
Couit,  and  the  party,  if  it  were  upon  condition,  limitation,  or  with  power  of  revoca- 
tion, &c.,  to  the  intent  that  if  there  be  a  condition,  fkc,  if  the  deed  be  poll,  or  if 
there  wants  a  counterpart  of  the  indenture,  the  other  party  may  take  advantage 
of  it." 

The  plaintiff  contends  that  these  reasons  ai'e  clearly  applicable  to  the  present  case. 
It  was,  howevei',  contended  on  the  part  of  the  defendant,  that  the  law  had  recognised 
certain  exceptions  to  this  general  rule,  and  that  the  present  case  fell  within  them. 

These  exceptions  are  mentioned  by  Lord  Kenyon,  in  Banfill  v.  Leigh  (8  T.  K. 
573),  and  by  Mr.  Justice  Heath,  in  Bolton  v.  Bishop  of  Carlisle  (2  H.  Bl.  262) ;  in  the 
former  case  Lord  Kenyon  mentions  feoffments  and  conveyances  to  uses,  and  in  the 
latter  Mr.  Justice  Heath  mentions  conveyances  to  uses,  as  not  recjuiring  profert.  It 
is  material  to  inquire,  however,  on  what  principles  these  e.xceptions  depend.  Thus, 
in  the  case  of  a  feoffment  pleaded,  profert  needs  not  be  made  :  but  the  reason  for  this 
seems  to  be,  that  the  estate  does  not  pass  by  the  feofl'ment,  but  by  the  livery  and 
seisin,  which  Callis,  p.  31,  calls  "the  most  perfect  foi-m  of  any  by  which  the  freehold 
and  inheritance  of  lands  is  transferred  from  one  to  another ; "  and  he  adds,  "  where 
a  feoffment  is  made,  the  lands  there  pass  by  the  livery,  and  not  by  the  deed."  The 
.shewing,  therefore,  of  the  feoffment  to  the  Court,  would  not  enable  them  to  determine 
the  right  of  the  party,  as  suggested  in  Dr.  Lei/Jield's  case.  The  next  exception,  and 
that,  in  fact,  on  which  the  defendants  rely,  is  that  of  conveyances  under  the  Statute 
of  LTses.  And  the  reason  for  this  seems  to  be  given  in  Slochntni  v.  llamptdn  {('to.  Car. 
441)  viz.  that  the  party  pleading  has  not  possession  of  the  deed,  nor  any  means  [730] 
to  obtain  it ;  and  so  accords  the  case  of  Graij  v.  Fielder  (Cro.  Car.  209),  where,  in  debt 
on  bond  assigned  by  commissioners  of  bankrupt,  profert  was  not  made,  and  yet  it  was 
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held  good,  "bec;iuse,"  say  the  Court,  "he  is  in  hy  act  of  law,  and  had  no  means  to 
obtain  the  obligation." 

These  exceptions  of  deeds  operating  under  the  Statute  of  Uses  probably,  therefore, 
arose  from  the  circaimstanee  that  such  conveyances  were  in  form  conveyances  to  A. 
to  the  use  of  11,  and  so  A.,  not  B.,  was  considered  to  have  the  possession  of  the  deed  ; 
and  conscfitiently,  when  B.  pleaded  it,  the  Judges  did  not  require  him  to  make  profert. 
Another  reason  is  to  be  found  in  some  eases,  viz.  that  the  part}'  pleading  is  not  in 
"in  the  per,"  which  is,  in  fact,  only  another  technical  mode  of  expressing  the  same 
thing.  If  a  man  is  in  "in  the  per,"  he  is  in  by  the  party  executing  the  deed  ;  if  in 
"in  the  post,"  he  is  in  by  the  party  to  whom  the  deed  is  executed.  This  appears 
from  Vin.  Abridgment,  "FeofTment,"  (A.  4),  who  states  it  thus:  "In  the  case  of  a 
feoffment  at  common  law,  the  feoflee  is  in  in  the  per,  scilt.  by  the  feoflfor ;  but  in  the 
case  of  a  feoffment  by  the  statute  of  and  Hie.  3,  the  feoffees  are  in  in  the  post,  viz.  by 
the  first  feoffees."  In  such  cases,  therefore,  those  to  whom  the  deed  is  executed  are 
presumed  by  law  to  have  the  po.ssession  of  the  deed,  and  the  others,  to  whose  use  they 
hold,  not  having  the  deed,  cannot  be  required,  when  claiming  under  it  by  pleading, 
to  make  profert 

This,  we  think,  is  the  true  principle  on  which  these  cases  were  originally  decided  ; 
but  even  if  this  were  not  so,  and  if  they  depend  on  the  ground  stated  in  some  of  the 
cases,  that  profert  is  not  necessary  in  anv  case  where  the  party  claiming  under  the 
deed  is  in  l)y  operation  of  law,  (which  seems  by  no  means  a  satisfactory  reason,  seeing 
that  all  deeds  operate  accoidiiig  to  the  law),  yet  either  of  these  reasons  is  sufficient 
for  the  determination  of  the  present  case.  For  although  the  bargains  and  .sales  for 
a  year,  [731]  as  stated  in  these  pleadings,  are  undoubtedly  deeds  operating  by  force 
of  the  Statute  of  Uses,  and  so  profert  of  them  would  not  be  required  to  be  made;  yet 
the  releases  are  deeds  operating  merely'  at  common  law,  and  in  favour  of  the  party  to 
whom  they  are  executed,  and  he  is  the  person  who,  accoiding  to  law,  must  be  pre- 
sumed to  have  the  possession  of  them.  If,  therefore,  the  present  defendants  claim 
under  them,  they  must  at  all  events  make  profert  of  the  release,  in  conformity  with 
the  rules  laid  down  in  Dr.  Leyfield's  case.  We  think,  therefore,  that  the  riemurrer 
must  be  allowed. 

Judgment  for  the  plaintiff. 

Green  and  Another,  Assignees  of  Ashley,  a  Bankrupt  )■.  Kettleby.  Exch.  of 
Pleas.  If540. — The  plaintiti's  having  brought  an  action  of  delit  against  the  defen- 
dant, obtained  a  distringas  and  pioceeded  to  outlawry.  The  defendant  did  not 
render  to  the  sherifl'  on  the  exigent,  but  before  the  last  proclamation  entered  an 
appeara?ice,  but  without  obtaining  a  supersedeas.  The  plaintiffs  thereupon  stayed 
all  proceedings  in  the  outlawry  :  but  havitig  another  cause  of  action  against  the 
defendant  on  a  special  contract,  commenced  an  action  of  assumpsit  against  him, 
and  applied  to  his  attorney  to  appear  for  him,  which  the  latter  refused  to  do. 
The  plaintill's  then  ])roposed  to  consolidate  the  two  actions,  by  changing  the  first 
writ  in  d(;l)t  into  assumpsit,  so  as  to  include  both  causes  of  action  in  the  latter. 
This  the  defendant  refused  to  do,  and  kept  out  of  the  way  to  avoid  being  served 
with  the  wiit.  The  Couit  refused  to  set  [aside  the  appearance  to  the  first  writ, 
or  to  allow  that  writ  to  be  amended. 

[S.  C.  8  Dowl.  P.  C.  785  ;  9  L.  J.  Ex.  228  ;  4  Jur.  725.] 

The  plaintiffs  having  brought  an  action  of  debt  to  recover  money  owing  to  the 
bankrupt,  had  obtained  a  distringas  for  the  purpose  of  proceeding  to  outlawry,  and 
proceefiings  were  accordingly  taken.  'I  he  defendant  did  not  render  to  the  sheriff  on 
the  exigent,  but  before  the  last  proclamation,  the  defendant,  without  issuing  a  writ 
of  supersedeas,  entered  an  appearance  in  Court.  The  plaintiti's  thereupon  directed 
the  sheriff  to  stay  all  further  proceedings  in  the  outlawry,  and  having  another  cause 
of  action  on  a  special  contract,  commenced  an  action  of  as.Mimpsit  against  the  defen- 
dant, and  api)licd  to  his  attorney  to  appeal-  for  him,  which  he  refused  to  do.  They 
then  proposed  to  consolidate  the  two  actions,  by  changing  the  first  writ  of  debt  into 
assumpsit,  and  to  include  the  cause  of  action  in  [732J  <lebt  in  the  latter  action  ;  Init 
this  the  defendant  refuscrl,  and  kept  out  of  the  w.iy  to  avoid  service  of  the  writ. 

Byles  now  moved  for  a  rule,  calling  upon  the  defendant  to  shew  cause  why  the 
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appearance  entered  in  the  first  action  should  not  be  set  aside,  or  why  the  writ  issued 
in  the  first  action  should  not  be  amended,  by  altering  it  from  debt  to  assumpsit.  The 
plaintiff's  are  entitled  to  the  expenses  incurred  by  them  in  the  proceedings  towards 
outlawrj'.  The  defendant  should  either  have  appeared  in  Court,  or  issued  a  writ  of 
supersedeas.  In  Peoch  v.  U'adland  (Barnes,  319),  a  defendant,  against  whom  pro- 
ceedings to  outlawry  had  been  commenced,  gave  notice  to  the  plaintift'  that  he  had 
appeared  and  obtained  a  supersedeas  of  the  exigent ;  but  on  searching  at  the  rompter 
it  was  found  that  there  had  been  no  allowance  of  the  supersedeas,  and  the  defendant 
was  returned  outlawed  ;  which  the  Court  refused  to  set  aside.  At  all  events,  the 
Court  will  allow  the  writ  to  be  amended.  It  is  the  practice  to  do  so  in  cases  in  which 
the  remedy  would  otherwise  be  lost ;  as  when  the  Statute  of  Limitations  would 
otherwise  be  a  bar. 

Parke,  B.  We  cannot  accede  to  this  application.  The  fault  rested  entirely  with 
the  plaintifl's  themselves.  Their  proper  course  was  to  have  gone  on  with  the  proceed- 
ings to  outlawiy.  The  proclamations  require  the  defendant  to  appear  in  the  County 
Court ;  if  he  does  not  appear  there,  the  plaintiff's  may  goon  with  the  outlawry.  Had 
that  been  done,  the  defendant  would  have  been  compelled  to  come  to  the  Court  to 
set  aside  the  outlawry,  which  we  should  not  have  allowed  without  his  paying  all  the 
costs  incurred.  Then,  as  to  amending  the  writ ;  this  is  not  a  case  in  which  the 
remedy  would  otherwise  be  barred,  and  therefore  is  not  analogous  to  the  case  of  the 
Statute  of  Limitations.  Amendments  are  allowed  in  those  cases,  [733]  because  other- 
wise the  statute  would  operate  as  a  bar  to  the  plaintiff's  cause  of  action.  I  here  are 
only  two  cases  in  which  a  writ  is  allowed  to  be  amended  :  one  is,  where  the  Statute 
of  Limitations  would  otherwise  be  a  bar ;  the  other,  where  there  has  been  a  clerical 
mistake  in  the  writ  (see  Kirk  v.  Dolby,  ante,  636). 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Page  v.  Thomas.  Exch.  of  Pleas.  1840. — In  an  action  by  the  payee  against  one  of 
three  makers  of  a  joint  and  several  promissory  note,  another  of  the  makers  was 
called  as  a  witness  for  the  plaintiff,  and  stated  on  his  examination  on  the  voir 
dire,  that  the  note  had  been  given  by  the  defendant  as  principal,  and  that  it  was 
signed  b^'  himself  and  the  other  maker  as  sureties: — Held,  that  the  witness  was 
competent. 

[S.  C.  9  L.  J.  Ex.  2-15  :  4  Jur.  724.] 

Assumpsit  by  the  payee  against  one  of  three  makers  of  a  joint  and  several 
promissory  note,  with  a  count  u]jon  an  account  stated.  Pleas,  first,  that  the  defendant 
did  not  make  the  note ;  secondly,  the  Statute  of  Limitations.  At  the  trial  before 
Maule,  J.,  at  the  last  assizes  for  the  county  of  Pembroke,  the  note  was  produced,  and 
was  as  follows  : — 

"  Haverfordwest,  May  9,  1832. 

"  Twelve  months  after  date  we  jointly  and  severally  promise  to  pay  George  Page, 
of  Rosemary  Farm,  yeoman,  or  order-,  £100,  with  lawful  interest  on  the  same,  at  the 
rate  of  £5  per  cent,  per  annum,  value  received.  "Stephen  Thomas. 

"T.  A.  Al.LEN. 
"  Witness,  James  Thomas.  "John  Jenkins." 

The  attesting  witness  having  denied  his  handwriting,  the  plaintiff",  for  the  purpose 
of  proving  the  making  of  the  note,  called  J.  Jenkins,  one  of  the  makers,  who  stated 
on  his  examination  on  the  voir  dire,  that  the  note  had  been  given  by  the  defendant 
as  principal,  and  was  signed  by  himself  and  Allen  (the  other  maker)  as  his  sureties, 
and  [734]  that  Allen  had  since  become  insolvent.  On  this  statement  it  was  objected 
that  the  witness  was  incompetent:  but  Maule,  J.,  received  the  evidence,  reserving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit.  1  he  jury  found  for  the  plaintiff 
for  £12.5,  principal  and  interest.  There  had  been  a  part  payment  of  the  latter,  which 
took  the  case  out  of  the  Statute  of  Limitations.  Evans,  in  Easter  Term  last,  obtained 
a  rule  to  shew  cause  why  a  nonsuit  should  not  be  entered. 

J.  Wilson  and  E.  V.  Willi.ims  now  shewed  cause.  It  is  clear  both  on  principle 
and  the  decided  cases,  that  the  witness  was  competent,  as  he  stands  indifferent  as  to 
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the  result  of  the  action.     The  person   ultimately  liable  is  the  defendant,  whatever 
collateral  remedies  there  may  be  in  the  case.     The  witness  being  only  surety,  in  the 
event  of  his  being  compelled  to  pay  the  amount  of  the  note,  he  could  recover  over 
against  the  defendant  the  amount  so  paid.     The  first  case  on  this  subject,  and  the 
foundation  of  all  the  other  cases,  was  that  of  Lockhad  v.  Gralmm  (\  Stra.  35),  where 
there  were  three  obligors,  and  the  action  was  brought  against  one  of  them  only,  and 
the  other  obligor  was  allowed  to  be  a  witness  to  prove  the  execution  of  the  bond  by 
the  defendant.     That  was  not  a  mere  Nisi  Prius  decision,  but  after  conference  with 
other  Judges.     In  Yurk  v.  Blutt  (5  M.  &  Selw.  7 1 ),  which  was  an  action  on  a  promissory 
note  made  by  the  defendant  and  T.  S.,  the  plaintiffs  called  T.  S.,  an  uncertificated 
bankrupt,  who  proved  the  defendant's  signature,  and  it  was  decided,  on  the  authoiity 
of  Lockliart  v.  Graham,  that  he  was  a  competent  witness.     The  reason  given  was,  that 
if  the  plaintiff's  recovered  against   the  defendant,  T.  S.  would  be  liable  to  him  for 
contribution  ;  if  they  failed  in  this  action,  they  might  resort  to  T.  S.  for  the  whole, 
and    then    T.  S.  would    be  entitled    to   contribution    from   the   defendant,  so   that, 
quacunque  via,  T.  S.  stood  indifferent.     [Lord  [735]  Abinger,  C.  B.     Have  3'ou  any 
case  in  which  a  surety  has  been  allowed  to  be  called  against  the  principal?     If  the 
prineip.d  is  compelled  to  pay,  the  surety  ceases  to  be  liable  altogether.]     The  whole 
debt  must  ultimately  be  paid  by  the  principal,  and  therefore  the  witness  cannot  have 
any  interest  whether  it  is  paid  immediately  or  cireuitously.     [Lord  Abinger,  C.  B. 
Here,  if  the  plaintiff  succeeds,  the  witness  gets  scot  free.]     He  must  ultimately  be 
scot  free,  whether  he  becomes  so  first  or  last.     In  Blarkett  v.   IFdr  (5  B.  &  C.  385  ; 
S  D.  &  K.   142),  which  was  an  action  for  coals  sold  and  delivered  to  a  steam  yacht 
company,  one  Gibson  was  called  to  prove  that  the  defendant  had  a  share  in   the 
concein,  and  he  proved  on  the  voir  dire  that  he  himself  was  also  a  partner,  and  his 
evidence  was  objected  to  as  interested  :  but  Bayley,  J.,  overruled  the  objection.     A 
rule  nisi  for  a  nonsuit  having  been  obtained,  the  Court  of  King's  Bench,  after  argument, 
held  that  he  was  a  good  witness.     Abbott,  C.  J.,  there  says :  "  It  is  said  that  the 
witness  had  an  interest :  he  had  so  ;  but  it  was  his  interest  to  defeat  the  plaintiff,  for 
in  the  event  of  his  recovering,  the  defendant  would  be  entitled  to  contribution  from 
the  witness."     Bayley,  J  ,  says:  "To  a  certain  extent  he  had  an  interest  in  obtaining 
a  verdict  for  the  defendant,  for  having  admitted  his  own  liability,  he  made  himself 
liable  to  pay  a  proportion  of  the  costs,  as  well  as  the  debt,  if  the  plaintiff  recovei-ed. 
The  only  difficulty  arises  from  his  proving  a  partnership  with  the  defendant ;  but  his 
testimony  would  not  prove  that  in  any  other  action  ;  and  if  the  defendant  can  here- 
after make  out  that  he  was  not  a  partner,  I  think  that  he  may  perhaps  at  law,  and 
certainly  in  ecjuity,  recover  from  the  witness  all  that  he  is  compelled  to  pay  in  the 
action."     And  Uolioyd,  J.,  says:    "It  has  been    argued,  that  unless  the  defendant 
were  fixed  with  a  part,  the  witness  might  be  liable  to  pay  the  whole  debt.     [736]  But 
it  appears  to  me,  that  the  defendant  would  have  a  right  to  recover  from  the  witness, 
in  an  action  at  law  for  money  paid  to  his  use,  the  whole  sum  recovered  in  this  action, 
if  he  could  shew  that  the  witness  was  originally  liable  to  pay  it.     That  is  the  ground 
upon  which  all  actions  for  contribution  proceed."     Littledale,  J.,  also  puts  it  on  the 
same  ground.     In  Hroune  v.   Lee  (6  B.    iV  Cr.   689  ;*  9  I).  &   R.    700),  one  of  three 
co-sureties  for  the  payment  of  an  ainiuity  paid  money  on  account  of  the  annuity,  after 
the  l)ankiuptcy  of  a  co-surety  :  and  it  was  held  that  the  latter  was  liable  to  an  action 
for  contribution,  though  he  had  obtained  his  certificate,  as  one  surety  would  not  prove 
the  value  of  the  aniniity  under  the  commission  against  his  co-surety;  but  that  he 
could  not  at  law  be  compelled   to  repay  more  than  one-third   of  the  sum   paid  on 
account  of  the  annuity,  although  the  third  surety  had  become  iTisolvent  at  the  time 
of  such  payment.     [Lord  Abinger,  C.  B.     That  was  a  case  of  sureties  inter  se.]     So, 
in  the  recent  case  of  Folder  v.   Hound  (5  M.  k  W.  478),  which  was  covenant  on  an 
indenture  of  lease  against  the  administratrix  of  the  assignee  of  the  lessee,  assigning 
breaches  for  non-payment  of  rent  and  non-repiir ;  to  which  the  defendant  pleaded, 
that,  by  assignment  during  the  continuance  of  the  lease,  the  premises  were  assigned 
to  the  intestate  and   one   Smallwood,   and   that  Smallwood   was  still  alive ;   which 
iissignmeut  was  denied  by  the  replication  :  it  was  held,  that  Smallwood  was  a  com- 
petent witness  for  the  plaintill',  to  prove   that  ho  never  accepted  or  acted  under  the 
assignment.     The  objection  here  taken  seems  to  be,  that  the  witness  was  interested 
in  getting  the  debt  satisfied  in  this  action  ;  but  the  same  thing  must  hap[)en  where 
one  co-trespasser  is  a  witness  for  the  plaintiff;  yet  he  is  competent.     In  Buller's  Nisi 
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Prius,  286,  it  is  said,  "  a  partieeps  criminis  may  be  a  witness  for  the  plaintiff,  though 
left  out  of  the  declaration  for  that  purpose  ;  yet  [737]  this  mightily  lessens  his  credit, 
especially  in  trespasses,  where  satisfaction  from  one  is  a  discharge  for  all  the  rest." 
[Lord  Abinger,  C.  B.  There  is  no  contribution  among  co-trespassers.]  Nor  is  there 
here,  because  the  witness  is  a  surety.  In  no  possible  case  could  the  defendant  sue 
the  witness — the  same  as  in  the  case  of  a  co-trespasser.  [Lord  Abinger,  C.  B.  In 
the  case  of  a  co-trespasser,  there  is  no  written  evidence  of  the  relation  in  which  he 
stands.]  But  the  objection  equally  applies,  because  when  he  is  called,  he  must  admit 
on  the  voir  dire  that  he  was  a  co-trespasser,  in  order  to  raise  the  point.  This  principle 
was  fully  recognised  in  Hall  v.  Curzon  (9  B.  &  Cr.  646).  There  a  shareholder  of  a 
company  was  admitted  to  prove  that  the  defendant  was  also  a  shareholder,  although 
it  was  objected  that  by  so  doing  he  would  diminish  the  amount  of  his  own  contri- 
bution ;  ■  and  Lord  Tenterden  says,  "  The  case  is  similar  in  principle  to  that  of  a 
co-trespasser.  The  recovery  against  one  of  several  co-trespassers  is  a  bar  to  an  action 
against  the  others.  In  practice,  the  co-trespasser  is  constantly  called  to  prove  that  he 
did  the  act  by  the  command  of  the  defendant."  And  there  is  this  note  to  that  case  by 
the  reporters — "In  a  plea  in  abatement,  a  party  who  according  to  the  plea  ought  to 
be  joined,  is  a  competent  witness  for  the  plaintiff,  but  not  for  the  defendant."  The 
interest,  therefore,  that  the  witness  has  that  this  action  .should  be  maintained,  is  the 
same  that  any  co-trespasser  has,  and  he  has  been  held  competent.  The  Court  are  not 
to  consider  whether  Allen  was  solvent  or  not ;  for  if  this  action  failed,  and  an  action 
were  brought  by  the  plaintiff  against  the  witness,  and  he  reeovei'ed,  the  witness  might 
bring  an  action  against  the  principal,  and  recover  the  whole.  The  case  of  Browne  v. 
Lee  was  that  of  a  bankrupt,  which  was  stronger.  The  witness  was  therefore  clearly 
competent. 

[738]  Evans,  in  support  of  the  rule.  The  cases  which  have  been  cited  as  to  co- 
trespassers  are  distinguishable ;  for  there  there  is  no  contract  or  liability  for  contribu- 
tion, in  the  event  of  a  verdict  against  one  of  them.  In  Blackett  v.  JVeir,  Holroyd,  J., 
says,  "  But  it  appears  to  me  that  the  defendant  would  have  a  I'ight  to  recover  from 
the  witness,  in  an  action  at  law  for  money  paid  to  his  use — ."  Now,  to  stop  there, 
would  this  defendant  have  a  right  to  recover  against  this  witness?  Most  certainly 
not.  Then  he  goes  on  to  add — "  the  whole  sum  recovered  in  this  action,  if  he  could 
shew  that  the  witness  was  originally  liable  to  pay  it."  Vor'k  v.  Hlof/  proceeds  upon 
the  same  reasoning.  But  here  this  rule  ought  to  be  sustained,  on  the  ground  that 
the  witness  would  free  himself  from  an  action  by  the  plaintiff",  if  he  enabled  him  to 
recover  in  this  action.  Nothing  appears  on  the  note  as  to  principal  and  surety,  but 
all  are  joint  makers ;  and  if  the  plaintiff'  failed,  and  brought  an  action  against  the 
witness,  and  recovered  against  him,  he  would  only  have  his  action  for  contribution 
against  the  other  two  makers  for  one-third  each;  and  here  .\  lien  was  shewn  to  be 
insolvent.  The  fact  of  there  being  three  parties  here,  distinguishes  this  ease  from 
Ywk  V.  Blott.  Suppose  these  parties  to  be  all  jointly  liable  as  joint  makers  of  this 
note,  the  witness,  by  enabling  the  plaintiff  to  recover,  would  free  himself,  by  his 
evidence,  of  one-third  of  the  debt. 

Lord  Abinger,  C.  B.  I  think  this  witness  may  be  considered  in  the  same  light 
as  an  indorser,  who  is  called  as  a  witness  in  an  action  against  the  acceptor,  to  prove 
his  handwriting.  The  witness  in  such  a  case  has  a  direct  interest  in  making  the 
acceptor  pay ;  but  then  if  he  is  called  upon  himself  to  pay,  he  has  his  remedy  over 
against  the  acceptor  :  he  is  presumed  to  be  indifferent  upon  the  subject.  I  think  what 
Mr.  Williams  saj's  is  true,  that  we  must  suppress  the  circumstance  of  the  insolvency 
of  Allen,  [739]  in  deciding  this  case.  We  must  treat  the  case  by  analogy  to  actions 
against  the  acceptor  of  a  bill  of  exchange,  where  the  drawer  and  indorser  may  be 
called  as  witnesses  for  the  plaintiff.     This  rule  must  therefore  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

WiNGATE  V.  M'^AITE.  Exch.  of  Pleas.  1840. — A  parish,  consisting  of  two  districts, 
had  immemorially  been  assessed  to  the  repairs  of  a  sea  bank  (which  was  necessary 
for  the  protection  of  lands  from  the  sea  in  both  districts),  by  one  assessment, 
collected  by  one  dj'ke-reeve.  The  commis.sioners  of  sewers,  without  any  present- 
ment of  a  jur)',  appointed  two  dyke-reeves,  one  for  each  district,  and  made  a  rate 
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on  one  district  exclusively  for  the  repairs  of  the  sea  bank  : — Held,  that  the  rate 
was  void  foi'  want  of  a  presentment,  and  that  the  commissioners  were  without 
jurisdiction,  and  were  liable  in  trespass  for  the  taking  of  the  plaintiffs  cattle  under 
a  distress  warrant  issued  by  them  for  arrears  of  such  rate. 

[S.  C.  9  L.  J.  Ex.  319  ;  4  Jur.  860.] 

This  was  an  action  of  tresp;iss  brought  against  the  Commissioners  of  Sewers  for 
the  county  of  Lincoln,  acting  in  and  for  the  hundreds  of  Kirton  and  Skirbeck,  for 
distraining  the  plaintift's  cattle. 

The  defendant  pleaded,  first,  the  general  issue,  not  guilty  ;  secondly,  that  the 
commissionei-s  committed  the  supposed  trespasses  by  virtue  of  and  under  a  certain 
commission  of  sewers  of  his  late  Majest\'  King  William  the  Fourth,  amongst  others, 
for  the  limits  of  the  hundreds  of  Kirton  and  Skirbeck,  in  the  county  of  Lincoln  afore- 
said, for  a  certain  assessment  or  tax  assessed  on  the  plaintiff,  by  virtue  of  the  said 
commission,  and  according  to  the  purport  of  the  statute  of  sewers  made  in  the  23 
Hen.  8  (cap.  5),  which  said  commission  was  and  still  is  in  force  ;  and  that  the  said 
close  in  which  itc,  was  within  the  limits  aforesaid,  and  the  jurisdiction  of  the  said 
commissioners.     'I'he  plaintiff  replied  de  injuria,  whereupon  i.ssue  was  joined. 

The  cause  came  on  to  be  tried  before  the  Lord  Chief  Baron,  at  the  Lincoln  Summer 
Assizes,  1839,  when  aver- [740]-dict  was  taken  for  the  plaintiff  for  21.  16s.  3d.  damages, 
with  liberty  for  the  defendant  to  move  to  enter  a  nonsuit.  In  Michaelmas  Term, 
1839,  the  Court  granted  a  rule  nisi  for  setting  aside  the  verdict  and  entering  a  nonsuit, 
with  directions  that  the  facts  should  be  turned  into  a  special  case,  which  was  accordingly 
agi'eed  upon,  and  was  as  follows  : — 

The  defendant  was  owner  and  occupier  of  lands  in  South  Butterwick  :  the  defen- 
dant was  clerk  to  the  commissioners  of  sewers  for  the  county  of  l,incoln,  within  whose 
jurisdiction  the  parish  of  Butterwick,  divided  into  Xorth  and  South  Butterwick, 
together  with  an  adjoining  district  called  Butteiwick  Hundred,  lay.  The  lands  of 
South  Butterwick  and  Butterwick  Hundred  abut  on  the  sea  bank  hereinafter  mentioned, 
along  the  whole  length  thereof,  and  lie  lietween  the  said  bank  and  the  district  of 
North  Butterwick.  The  action  was  brought  to  try  the  validity  of  a  rate  intitlcd  "a 
rate  or  assessment  of  one  shilling  an  .icre,  made  and  granted  to  Robert  Enox,  dyke- 
reeve  of  Butterwick  South  and  Butterwick  Hundred,  for  every  acre  of  land  in  Butter- 
wick South  and  Butterwick  Hundred  aforesaid,  chargeable  with  and  liable  with  the 
payment  of  the  dyke-reeve  rate,  to  be  charged  upon  the  several  owners  of  the  said 
lands  and  their  respective  tenants  thereof,  to  defray  the  expenses  incurred  and  to  be 
incurred  by  the  said  dyke-reeve,  in  repairing  the  sea  bank  extending  from  the  blue 
stone  on  the  sea  bank  of  Frieston  to  the  sea  bank  in  Bennington,  and  also  to  defray 
all  and  every  other  expense  incuned  or  to  be  incurred  by  the  said  dyke-reeve,  in  the 
execution  of  the  said  office,  or  in  relation  thereto,  for  the  year  ending  at  Easter,  1838  ; 
the  said  lands  and  the  owners  a!id  occupier  being  liable  by  prescription,  founded  on 
custom  or  immemorial  usage,  to  repair  the  same. '  The  plaintiH's  cattle,  mentioned 
in  the  declaration,  were  distrained  for  non-p.-iyment  of  the  sum  assessed  upon  him  by 
the  said  rate,  which  sum  had  been  previously  demanded  of  him.  The  plaintiff,  [741] 
before  the  time  of  taking  the  distress,  had  been  summoned  by  the  commissioners  to 
shew  cause  before  them  why  he  should  not  pay  the  said  sum.  The  plaintiff  appeared 
by  his  attoi-ney,  and  objected  to  the  validity  of  the  rate,  but  did  not  shew  sufficient 
cause  in  the  judgment  of  the  commissioners. 

On  the  21st  of  February,  1800,  the  Court  of  Sewers  made  an  order,  which  was 
duly  registered  in  the  books  of  the  said  Court  by  the  clerk  of  the  commission,  that  in 
future  two  dyke-reeves  should  be  appointed  for  the  parish  and  huiuired  of  Butterwick, 
one  for  Xorth  Butterwick,  and  one  for  South  Butterwick  and  Butterwick  Hundred, 
who  should  lay  separate  rates,  and  keep  separate  accounts  of  their  respective  offices. 
And  this  order  had  from  thenceforward,  up  to  the  period  of  imposing  the  present  rate, 
been  acted  upim  ;  and  the  plaintiff,  and  the  owneis  and  occupiers  of  the  plaintiff's 
lands  in  South  Butterwick,  have,  since  the  year  1800,  j)aid  to  the  dyke-reeve  of  South 
Butterwick  the  separate  rates  levied  in  pursuance  of  the  .same  order. 

For  all  previous  time  within  living  memory,  and  also  as  far  back  as  the  records 
of  the  Court  would  shew,  being  more  than  100  years,  the  whole  parish  and  hundred 
of  Butterwick  had  been  jointly  assessed  to  the  repairs  in  question  by  one  commixed 
assessment,  applied  by  one  sole  dyke-reeve.     There  had  been  no  presentment  of  a 
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]nry  against  South  Butterwick  and  Butterwick  Hundred,  as  a  foundation  either  of  the 
order  or  of  the  rate.  The  sea  bank  required  repairs,  and  was  a  neeessaiy  protection 
to  the  lands,  as  well  in  North  as  South  Butterwick  and  Butterwick  Hundred ;  in  fact. 
North  Butterwick  would,  by  any  irruption  of  the  sea,  be  laid  deeper  under  water  than 
South  Butterwick  or  Butterwick  Hundred,  as  it  lay  lower,  and  the  drainage  of  all  three 
was  now,  by  a  recent  alteration,  cairied  through  North  Butterwick  to  the  Hob  Hole 
Sluice.     North  Butterwick  was  nowhere  assessed  to  the  repairs  of  the  bank. 

[742]  The  following  were  the  plaintift''s  points  for  aigument: — First,  The  rate 
purports  to  be  founded  on  prescription,  which  is  disproved ;  secondly.  The  rate  is  bad, 
for  omitting  rateable  property  ;  thirdly,  The  rate  is  questionable  in  an  action  of 
trespass,  there  having  been  no  presentment  by  a  jury. 

J.  Hildyard,  for  the  plaintitt'.  The  commissioners  of  .sewers  were  bound  to  include 
in  the  rate  all  the  lands  within  the  ambit  of  the  parish  and  hundred,  unless  thej'  could 
shew  a  custom  or  prescription  from  time  immemorial  to  exclude  North  Butterwick, 
and  impose  a  rate  on  South  Butterwick,  and  Butterwick  Hundred  only ;  and  here  no 
such  custom  or  prescription  is  stated  in  the  ease.  The  commissioners  were  therefore 
wrong  in  imposing  on  South  Butterwick  and  Butterwick  Hundred  alone  the  burthen 
of  repairing  a  dyke  which  was  equally  beneficial  to  North  Butterwick,  which  ought, 
therefore,  to  be  included  in  the  rate.  The  law  is  laid  down  in  Eooke'scase  (5  Rep.  100), 
thus  :  "  That  the  commissioners  ought  to  tax  all  who  are  in  danger  to  be  endamaged 
by  the  not  repairing,  equally,  and  not  him  who  has  the  land  next  adjoining  to  the 
river  only ;  for  the  statute  of  6  Hen.  6,  c.  5,  on  which  the  commission  of  sewers  is 
formed  and  specified,  has  precise  words  in  the  same  commission,  that  no  person,  of 
any  estate  or  condition,  shall  be  spared  :  And  if  the  law  should  be  otherwise,  incon- 
venience might  follow  ;  for  it  maj'  be  that  the  rage  and  force  of  the  water  might  be 
so  great,  that  the  value  of  the  land  adjoining  will  not  serve  to  make  the  banks,  &c.  ; 
and  therefoie  the  statutes  will  have  all  which  are  in  dangei',  and  are  to  receive  benefit 
by  the  making  of  the  banks,  to  be  contributory,  for  qui  sentit  commodum,  sentire 
debet  et  onus ;  and  the  said  statutes  require  equality,  which  well  agrees  with  the  rule 
of  equity."  In  Emmerson  v.  [743]  SaUmarshe  (7  Ad.  &  Ell.  266  ;  2  N.  &  P.  446),  it  was 
held  that  a  sewers'  rate  assessed  in  gross  upon  a  township  was  bad.  In  Rex  v.  The 
CmnmkHoners  of  Senrrs  for  the  Comity  of  Essex  (1  B.  &  Cr.  477  ;  2  D.  &  E.  700),  Lord 
Tenterden  .says:  "If  no  usage  has  prevailed,  all  those  are  liable  who  enjoy  the  benefit 
of  the  work." 

Wildman,  foi'  the  defendant.  It  would  be  a  great  hardship,  if  the  omission  of  a 
single  person  in  the  rate  were  to  render  it  void.  [Lord  Abingei-,  C.  B.  This  is  the 
omission  of  a  whole  district.]  The  omission  of  a  single  person  would  equally  render 
it  void,  if  such  a  doctrine  is  to  prevail  as  is  contended  for  by  the  plaintiff;  there  can 
be  no  distinction  in  that  respect.  The  question  is,  whether  the  omission  of  this  district 
makes  it  so  void  as  to  render  the  commissioners  liable  in  trespass.  It  is  submitted 
that  these  collateral  defects  cannot  be  inquired  into  in  an  action  of  trespass.  The 
rate  being  good  in  form,  it  is  valid  until  it  is  quashed  upon  a  certiorari.  The  com- 
missioners of  sewers,  in  making  a  rate,  act  in  a  judicial  and  not  in  a  ministerial 
capacity,  as  was  observed  by  Patteson,  J.,  in  Pocock  v.  U' Shimghnessy  (6  Ad.  &  Ell. 
807),  and  therefore  are  not  liable  to  trespass.  The  Court  of  the  Commissioners 
of  Sewers  is  a  Court  of  Record.  Com.  Dig.  "Sewers,"  D.  ;  Callis  on  Sewers,  128. 
Their  power  to  hear  objections  is  recognised  in  the  recent  statute  for  amending  the 
law  relating  to  sewers,  3&  4  Will.  4,  c.  22,  s.  16.  In  The  Duke  of  Newcastle  v.  Clarke 
(8  Taunt.  631  ;  S.  C.  2  Moore,  666),  Burrough,  J.,  says,  "The  commissioners  are 
clothed  with  no  individual  rights  as  a  consequence  of  their  office  ;  they  act  in  their 
official  capacity  only.  They  are  persons  holding  a  Court  of  Record."  Even  assuming 
the  rate,  therefore,  to  be  bad  for  want  of  a  presentment,  it  would  not  render  the  com- 
missioners liable  to  an  action.  The  proper  mode  in  such  a  case  is  to  [744]  move  that 
the  rate  be  quashed  on  a  certiorari.  In  Ackerley  v.  Parkinson  (3  M.  &  Selw.  411),  it 
was  held  that  an  action  would  not  lie  against  the  vicar-general  of  the  bishop  for 
excommunicating  a  person,  although  the  citation  was  void,  and  the  proceedings 
thereon  had  been  set  aside  upon  appeal.  Lord  Ellenborough  there  says,  "  If  it  were 
necessary,  I  should  like  to  look  at  several  of  the  authorities  which  have  been  cited. 
But  the  impression  on  my  mind  at  present  is,  that  this  action  is  not  maintainable,  if 
the  Ecclesiastical  Court  had  a  general  jurisdiction  over  the  subject-matter  ;  and  that 
it  had  general  jurisdiction  over  the   subject-matter,  and  in  regard  to  some  of   the 
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particulars  mentioned  in  the  citation,  there  can  be  no  doubt."  In  Emmerxon  v.  Saltmarsbe 
the  point  was  not  raised,  whether  trespass  was  maintainable  ;  besides,  the  rate  there 
w.as  bad  on  the  face  of  it.  It  has  been  held  that  no  action  lies  against  officers  for  a 
seizure  to  satisf}'  a  poor  rate,  made  bv  an  older  of  justices  acting  within  their  jurisdic- 
tion. Xirhols  V.  If'alker  (Cro  Car.  "394),  Mihvanl  v.  Caffin  (2  W.  Bl.  1330).  The 
commissioners  cannot  be  liable  in  their  individual  capacity  for  what  they  did  in  their 
judicial  capacity,  having  power  under  the  stat.  4  Hen.  8,  c.  5,  s.  3,  to  hear  and 
determine  all  matters  relative  to  the  making  of  a  rate.  In  Ganteft  v.  Fernnul  (6  B.  & 
Cr.  611  ;  9  I).  &  K.  6.57),  it  was  held  that  no  action  will  lie  against  a  judge  of  a  Court 
of  Record  for  an  act  done  by  him  in  his  judicial  Ciipacity  ;  and  that  therefore  trespass 
would  not  lie  against  a  coroner,  for  turning  a  person  out  of  a  room  where  he  was 
about  to  take  an  inquisition.  Whatever  these  commissioners  have  done  in  their 
judicial  capacity  cannot  be  impeached,  until  it  is  reversed  by  a  competent  tribunal. 
Stafford  v.  Hanidon  (2  Brod.  &  B.  691  ;  5  Moore,  608),  Fawceit'v.  Fowlis  (B.  &  Cr.  391  ; 
1  Man.  &  Uy.  102),  Dove  v.  Gi'ay  (2  T.  R.  358),  Hritlain  v.  Kinnaird  (1  Brod.  &  B. 
432  ;  4  Moore,  50).  Under  the  Statute  of  Hewers,  every  person  whose  property 
de-[745]-rives  a  benefit  from  the  woiks  of  the  commissioners  is  liable  to  be  rated, 
although  the  benefit  be  not  immediate,  Svady  v.  Wihon  (3  Ad.  &  El.  248  ;  4  Nev.  & 
M.  477) ;  and  in  au  action  of  trespass  against  the  commissioners  for  levying  a  rate, 
if  it  appear  that  they  had  juiisdiction,  the  Court  will  not  inquire  whether  the  rate 
was  proportioned  to  the  benefit  received  from  the  sewage  by  the  party  rated.  Lord 
Denman,  C.  J.,  says  in  that  case,  "  Though  numerous  cases  were  cited  in  the  argument 
from  Keighkifn  case  (10  Rep.  142  b.)  to  licf  v.  The  Uommissioners  of  Sewers  fm'  the  Tower 
Ilamlels  (9  B.  it  Cr.  517;  4  Man.  &  R.  385),  the  doctrine  laid  down  is  all  uniform 
and  undisputed  as  applicable  to  the  present  que.stion.  It  rests  on  the  principle,  that 
every  one  whose  property  derives  benefit  from  the  works  of  the  commissioners  may 
be  assessed  to  the  rates  they  impose." 

Hildyard,  in  reply.  The  verj'  foundation  of  the  authority  of  the  commissioners 
is,  that  they  should  enquire  through  the  medium  of  a  jury,  and  therefore  a  present- 
ment was  necessar}'.  The  17th  section  of  3  &  4  W.  4,  e.  22,  provides,  that  nothing 
therein  contained  shall  prevent  any  court  of  sewers  from  causing  inquiry  and  piesent- 
meiit  to  be  made  by  a  juiy  ;  expiessly  recognising  their  authority  to  do  so.  Without 
a  presentment,  there  would  be  nothing  which  could  be  traversed.  In  the  case  of  The 
Commissioners  of  Sewers  v.  IVilmore  (2  Keb.  137),  the  Couit  refused  a  certiorari  to 
remove  a  presentment  for  not  repairing  a  sewer,  on  the  ground  that  it  did  not  appear 
that  the  commissioners  had  refused  to  allow  the  defendant  to  traverse  it ;  but  there 
there  was  no  presentment,  and  nothing  which  could  be  traversed.  These  commis- 
sioners have  entirel}'  exceeded  their  authority,  and  are  therefore  liable  to  an  action. 

[746]  Lord  Ahinhkr,  C.  B.  Suppose  an  action  is  brought  in  a  Court  where  there 
is  a  limited  jurisdiction,  and  the  defendant  pleads  to  the  jurisdiction,  the  Court  must 
decide  whether  they  have  jurisdiction  or  not;  and  if  they  decide  that  they  have 
jurisdiction,  in  a  case  where  they  clearly  have  no  pretence  for  it,  and  give  judgment 
against  the  defendant,  and  act  on  that  decision,  they  may  be  liable  to  an  action. 
With  lespect  to  the  case  before  the  Court,  I  always  thought  that  the  jurisdiction  of 
the  commissioners  of  sewers  was  founded  entirely  on  the  presentment  to  be  made  by 
a  jury  ;  and  if  that  be  so,  and  they  proceed  without  a  presentment,  their  jurisdiction 
fails,  anil  they  are  liable  to  an  action  like  any  one  else.  The  case  of  Arkerleii  v. 
I'arkinsim  is  very  distinguishable  ;  there  the  victir-getieral  had  a  general  jurisdiction 
over  the  subject-matter,  anrl  was  bound  to  decide  upon  it  when  brought  before  him, 
one  way  or  another  ;  and  although  the  Court  above  might  set  aside  his  adjudication, 
still  he  would  not  be  liable  to  an  action. 

Cur.  adv.  vult. 

On  a  subsequent  day. 

LoKiJ  Ai!iN(!KK,  C.  B.,  said  that  the  Court  had  considered  the  matter,  and  that  it 
appeared  to  them  that  the  plaintiff  was  entitled  to  judgment:  that  the  foundation  of 
the  jurisdiction  of  the  commissioners  to  make  a  rate  was  the  presentment  of  a  jury, 
without  which  the  rate  was  utterly  void,  and  consequently  the  warrant  which  was 
founded  upon  it  was  also  void. 

Judgment  for  the  plaintifF. 
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[747]  RowE  AND  Another  v.  Ames.  Excb.  of  Pleas.  18-10.— In  an  action  on  the 
case  against  the  sheiift",  the  declaration  stated  a  judgment  recovered  against  one 
E.  W.,  the  delivery  to  the  sheriff  of  a  writ  of  fi.  fa.  issued  upon  this  judgment, 
indorsed  to  levy  &c. ;  that  the  sheriff  seized  the  goods  of  R.  W.  within  his 
bailiwick,  and  remained  in  possession  of  them  for  a  long  time,  during  which  he 
might  and  ought  to  have  sold  them,  yet  that  he  neglected  the  execution  of  his 
office,  and  forbore  to  sell,  and  afterwards  falsely  returned  that  the  goods  remained 
in  his  possession  for  want  of  buyers.  To  this  declaration  the  defendant  pleaded — 
1st,  that  he  did  not  take  in  execution  any  goods  of  R.  W.,  or  remain  in  po!5session 
by  virtue  of  the  said  writ  for  the  .said  space  of  time,  or  any  part  thereof ;  ■2ndly, 
•  that  he  could  not,  nor  might,  nor  ought  to  have  sold  the  said  goods,  or  any  of 
them,  under  or  by  virtue  of  the  said  writ,  or  to  have  raised  thereout  the  monies 
indorsed  to  be  levied,  within  the  space  of  time  in  the  declaration  mentioned  ; 
3rdly,  that  R.  W.  became  a  bankrupt,  and  that  within  two  months  after  the  issuing 
of  the  writ  in  the  declaration  mentioned,  and  the  delivery  thereof  to  the  defen- 
dant, and  of  the  seizure  of  the  goods,  and  before  the  passing  of  the  2  &  3  Vict, 
c.  29,  and  before  the  defendant  could  or  ought  to  have  sold  the  said  goods,  a  fiat 
issued,  and  the  said  R.  W.  was  declared  a  bankrupt ;  and  that,  before  the  com- 
mencement of  the  action,  an  official  assignee  was  appointed,  in  whom  the  said 
goods  so  taken  in  execution  became  and  were  vested. — Held,  that  the  first  plea 
was  bad  for  duplicity  ;  that  the  second  plea  was  bad,  as  amounting  to  the  general 
issue  ;  and  that  the  third  was  bad,  as  being  an  argumentative  denial  of  the  seizure 
of  the  goods  of  R.  W. 

[S.  C.  8  Dowl.  P.  C.  750  ;  9  L.  J.  Ex.  260.] 

Case.  The  declaration  stated  a  judgment  recovered  in  the  Court  of  Exchequer 
against  one  Richard  Waring,  for  a  certain  debt,  adjudged  to  the  plaintiffs  for  their 
damages;  that  the  said  judgment  being  in  full  force,  and  the  said  debt  and  damages 
remaining  unsatisfied,  the  plaintiti's,  on  i^;c.  sued  out  a  writ  of  testatum  fieri  facias, 
directed  to  the  sheriff  of  iiedfordshire,  commanding  him,  &c.,  which  .said  writ  was 
duly  indorsed  to  levy  471.  18s  6d.,  and  was,  before  the  return  thereof,  to  wit,  on 
&c.,  delivered  to  the  defendant,  who  then  and  until  aftei'  the  return  of  the  said  writ, 
was  sheriff  of  the  saii  county  of  Bedford,  to  be  executed  in  due  form  of  law.  It  then 
alleged  a  seizure  by  the  defendant,  before  the  return  of  the  writ,  of  the  goods  of  the 
said  R.  Waring,  within  the  bailiwick,  and  that  the  defendant  remained  in  possession 
of  the  goods  for  a  long  space  of  time,  to  wit,  from  &c.,  the  money  indorsed  to  be 
levied  remaining  all  that  time  unpaid ;  that  the  defendant  might  have  sold  the  said 
goods,  but,  intending  to  deprive  the  plaintiffs  of  the  money  indorsed  and  directed  to 
be  levied,  he  wilfully  neglected  the  execution  of  his  office,  and  wrongfully,  and  without 
the  consent  of  the  plaintiffs  or  either  of  them,  forbore  to  sell,  &c.,  from  &c.  (the  date 
of  the  writ)  until  &c.,  when  he,  the  defendant,  returned  that  he  had  taken  goods  and 
chattels  of  the  said  R.  Waring,  to  [748]  the  value  of  the  debt  and  damages  and 
interest  in  the  said  writ  mentioned,  and  then  in  and  by  the  said  return,  falsely 
and  deceitfully  further  retuined,  tliat  the  goods  remained  iu  his  hands  for  want  of 
buyers  ;  by  means  whereof  the  plaintiffs  were  deprived  of  the  benefit  of  the  said  writ, 
and  now  put  to  great  costs  and  expenses,  &c. 

Pleas.  1st,  that  the  defendant  did  not  seize  or  take  iu  execution  any  goods  or 
chattels  of  the  said  Richard  Waring,  or  remain  or  continue  iu  possession  thereof,  by 
virtue  of  the  said  writ,  for  the  said  space  of  time  in  the  said  declaration  in  that  bdhalf 
mentioned,  or  any  part  thereof,  in  manner  and  form  as  the  plaintiffs  have  above  in 
their  said  declaration  in  that  behalf  alleged,  and  of  this  the  defendant  puts  himself 
upon  the  country,  &c.  Secondly,  that  the  defendant  could  not  nor  might,  nor  ought, 
during  any  part  of  the  time  in  the  said  declaration  in  that  behalf  mentioned,  to  have 
sold  the  said  goods  and  chattels  in  the  said  declaration  in  that  behalf  mentioned,  or 
any  or  either  of  them,  or  any  part  thereof,  under  or  by  virtue  of  the  said  writ,  or 
to  have  raised  thereout  the  monies  indorsed  on  the  said  writ  and  directed  to  be  levied, 
or  any  part  thereof,  ready  to  have  been  paid  to  the  plaintiffs  within  the  space  of  time, 
or  before  the  day  or  year  in  the  said  declaration  in  that  behalf  mentioned,  in  manner 
and  form  as  the  plaintiffs  have  above  in  their  said  declaration  in  that  behalf  alleged  ; 
and  of  this  the  defendant  also  puts  himself  upon  the  country,  &c.     Thirdly,  that  long 
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before  the  delivery  of  the  writ  of  ti.  fa.  to  the  defendant,  to  wit,  before  and  ou  &c., 
and  from  thence  continually  until  the  issuing  of  the  fiat  in  bankruptcy  thereinafter 
mentioned,  the  said  K.  W.  was  a  trader  within  and  subject  to  the  provisions  of  the 
Stat.  6  Geo.  4,  c.  16,  and  that  the  said  R.  W.,  so  being  such  trader,  on  &c.  became  and 
was  indebted  to  one  G.  W.  in  &c.,  and  the  said  R.  W.  being  so  indebted,  and  being 
such  trader  as  aforesaid,  afterwards,  and  before  the  delivery  of  the  said  writ  to  the 
defendant  ;is  aforesaid,  to  wit,  on  &c.,  became  and  was  a  bankrupt,  and  that  thereupon 
after-[749]-wards,  and  within  two  calendar  months  of  the  issuing  of  the  said  verit,  and 
of  the  delivery  thereof  to  the  defendant,  and  of  the  seizing  and  taking  in  execution  of 
the  said  goods  and  chattels  of  the  said  R.  W.,  and  before  the  passing  of  the  2  &  3 
Vict.  c.  29,  and  before  the  defendant  as  such  sherifi"  as  aforesaid  could,  or  might,  or 
ought  to  have  sold  the  said  goods  or  any  part  thereof,  under  or  by  virtue  of  the  said 
writ  in  the  said  declaration  mentioned,  to  wit,  on  &c.,  a  certain  fiat  in  l)ankruptcy 
issued  against  the  said  R.  W.  by  the  Rt.  Hon.  Christopher  Charles  Lord  Cottenham, 
&c.,  i&c,  b}'  which  fiat  the  said  Lord  Chancellor  did  authorize  the  said  G.  W.  to 
prosecute  his  said  complaint  in  the  said  Court  of  Bankruptcy  in  that  behalf,  (as  by 
the  said  fiat  duly  filed  and  entered  i.f  record,  and  now  remaining  in  the  said  Court  of 
Bankruptcy,  being  a  record  of  the  said  Court  of  Bankruptcy,  reference  being  there- 
unto had,  fully  appears) :  by  virtue  of  which  said  fiat,  and  by  force  of  the  statutes  in 
such  ca.se  made  and  provided,  John  Herman  Meiivale,  Esq.,  being  one  of  the  Commis- 
sioners of  the  Court  of  Bankruptcy,  afterwards,  to  wit,  on  the  23rd  day  of  May  in  the 
year  last  aforesaid,  did,  in  due  form  of  law,  find  that  the  said  R.  W.  had  become  and 
was  a  bankrupt  within  the  true  intent  and  meaning  of  the  statutes  made  and  then  in 
force  concerning  bankrupts,  before  the  day  of  the  date  and  suing  forth  of  the  said  tiat, 
and  did  then  declare  and  adjudge  the  said  Richard  Waring  to  be  a  liankiupt  accord- 
ing!}', and  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  ■J3rd 
day  of  May  in  the  year  last  aforesaid,  being  the  date  of  the  said  adjudication,  the  said 
John  Herman  Meri\ale,  so  being  such  commissioner  as  aforesaid,  dul}'  made  a  memo- 
randum of  the  said  adjudication  ;  as  by  the  said  memorandum  now  remaining  of 
record  in  the  said  Court  of  Bankruptcy,  reference  being  thereunto  had,  will  more 
fully  appear.  The  plea  then  stated  the  due  appointment  of  an  official  a.ssignee,  and 
that  the  estate  and  effects  of  the  said  R.  \V.,  including  the  said  goods  and  chattels  so 
seized  and  taken  in  execution  under  and  by  [750]  virtue  of  the  said  writ,  became  and 
were  vested  in  the  said  assignee  ;  and  that  the  said  fiat  in  bankruptcy,  and  the  pro- 
ceedings thereunder  respectively,  remain  and  are  in  full  force  and  effect,  and  not  in 
anywise  abated,  superseded,  rescinded,  or  annulled.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  first  plea  is  double,  in  denying  any 
taking  in  execution,  and  also  denying  a  continuance  in  possession  by  the  defendant 
for  a  time  in  which  he  ought  to  have  sold.  And  also,  that  the  defendant  is  estopped 
from  denying  the  matters  denied  by  that  plea. 

That  the  second  plea  amounts  to  the  general  issue,  and  is  argumentative. 

That  the  last  plea  is  argumentative,  in  indirectly  denying  that  the  defendant  seized 
any  goods  of  the  said  R.  W.,  and  also  that  it  is  informal  and  uncertain. 

Bramwell,  in  support  of  the  demurrer.  The  declaration  begins  by  stating,  in  the 
usual  way,  the  issuing  of  the  writ  of  ti.  fa.,  and  the  delivery  of  it  to  the  sheritf,  and 
then  avers  that  he  seized  and  continued  in  possession  for  a  long  space  of  time,  during 
which  he  might  have  sold  the  goods,  and  complains  that  he  did  not  do  so.  [Lord 
Abinger,  C.  15.  Is  not  the  gravamen  the  charge  of  a  false  return  !]  The  declaration 
states  that  a  false  return  has  been  made ;  but  it  is  submitted  that  the  action  is  not 
brought  for  that,  but  for  a  lireach  of  duty  in  what  took  place  before  the  return,  viz. 
the  not  selling  ;  and  that  the  action  would  be  m.iintainable,  though  the  defentlant  had 
afteiwards  sold,  for  the  damages  sustained  by  his  delay.  This  appears  from  Airelon 
V.  Davis  ('J  Bing.  740;  3  M.  &  fcicott,  13S),  and  Jacobs  v.  Ihunplucy  (4  Tyr.  272; 
2  C.  &  M.  413).  [Alderson,  B.  You  say  the  declaration  would  be  good,  if  every 
thing  relating  to  the  return  were  struck  out?J  Yes;  and  it  is  questionable  whether 
the  return  be  false :  as  it  seems  [751]  to  mean  no  more  than  this,  that  the  sheriff  has 
not  sold.  Then  the  tirst  plea  is  double ;  it  denies  the  seizure,  and  it  also  denies  that 
he  lemained  in  possession  as  alleged.  [Lord  Abinger,  C.  B.  If  he  did  not  seize,  he 
could  not  remain  in  possc-ssion.]  But  the  conver.se  is  not  true ;  viz.  that  if  he  did 
seize,  he  must  have  remained  in  possession.  The  test  as  to  whether  a  plea  is  double, 
is  to  strike  out  one  of  the  allegations  said  to  constitute  the  duplicity,  and  see  if  a 
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sufficient  answer  remains  in  the  other ;  and  then,  striking  out  the  latter,  let  the  first 
remain,  and  see  if  that  constitutes  an  answer.  If  each  of  the  allegations  is  an  answer, 
and  they  do  not  involve  each  other,  the  plea  is  double.  In  this  case,  if  no  writ  had 
been  issued,  the  defendant  could  not  have  seized  under  it ;  yet  no  doubt  a  plea  denying 
both  the  issuing  of  the  writ  and  the  seizure  would  be  double.  Tried  by  this  test, 
then,  the  first  plea  is  double.  [Lord  Abinger,  C.  B.  You  say,  under  a  denial  by  the 
defendant  that  he  remained  in  possession,  he  could  not  have  contested  that  he  seized.] 
Certainly.  [Lord  Abinger,  C.  B.  That  is  so ;  but  would  a  plea  merely  denying  that 
he  remained  in  possession  be  good  ?  Must  he  not  shew  how  he  ceased  to  be  in 
possession  f\  It  would  be  bad  in  form,  for  that  reason ;  but,  it  is  submitted,  good  in 
substance.  Suppose  issue  joined  on  such  a  plea,  the  defendant  might  shew  that  he 
parted  with  the  goods  by  the  license  of  the  plaintiff';  or  he  might  shew,  (what  he  no 
doubt  intended  to  do  in  this  case  under  that  denial,  viz.),  that  by  reason  of  the 
bankruptcy,  his  continuance  in  possession  was  unlawful  :  he  might  even  shew  a  rescue. 
[Alderson,  B.  That  would  not  excuse  him.]  It  would  shew  that  the  plaintiff's  right 
of  action  was  not  that  alleged  here ;  because  the  sheriff  could  not  then  have  been 
guilty  of  the  delay  alleged.  Then  it  would  be  a  good  answei'  in  substance ;  and  a 
plea  is  not  the  less  double,  because  one  of  the  matters  is  informally  pleaded.  This 
plea,  therefore,  is  double  :  but  it  is  also  bad  for  the  other  reasons  assigned.  The 
plaintiff'  does  not  contend  that  the  [752]  defendant  could  not  deny  a  seizure  under 
the  writ,  but  he  complains  of  the  manner  in  which  he  has  done  it.  It  is  impossible, 
on  reading  the  plea,  to  .say  what  it  admits  or  denies : — whether  it  denies  a  seizure 
altogether,  a  continuing  in  possession  altogether,  or,  admitting  both  seizure  and 
remaining  in  possession,  or  one  of  them,  denies  that  both  or  either  of  them  was  under 
the  writ.  [Alderson,  B.  You  say  he  should  have  said  he  did  not  seize  in  maimer 
and  form  ]  i  hat  would  have  been  correct ;  or  if  not,  admitting  a  seizure,  he  should 
have  said  it  was  not  by  virtue  of  the  writ.  The  plea  is  a  negative  pregnant,  and  the 
objection  is  very  strong  as  to  the  denial  that  he  continued  in  possession  by  virtue  of 
the  writ.  [Alderson,  B.  I  cannot  tell  whether  or  not  he  admits  he  seized  by  virtue 
of  the  writ,  and  that  he  continued  in  possession,  but  denies  that  was  by  virtue  of  the 
writ.  Lord  Abinger,  C.  B.  There  is  another  defect.  How  can  he  deny  he  seized, 
in  the  face  of  his  return,  which  appears  on  the  declaration'?]  That  is  the  next  objec- 
tion. [Bramwell  was  then  stopped  as  to  the  first  plea.]  Secondly,  as  to  the  second 
plea.  [Alderson,  C.  B.  That  is  the  general  issue,  if  ever  there  was  one ;  it  denies 
the  breach  of  duty  complained  of.]  [The  learned  counsel  was  then  directed  to  argue 
as  to  the  insufficiency  of  the  last  plea.]  The  first  objection  to  that  is,  that  it  is  an 
argumentative  denial  of  the  allegation  that  the  defendant  seized  the  goods  of  Waring. 
Wiighl  V.  Lainson  (3  M.  &  W.  44)  is  a  direct  authority  to  that  effect.  In  that  case, 
all  the  facts  up  to  the  i-eturn  were  precisely  the  same  as  here  ;  and  on  an  application 
to  plead  two  pleas,  one  denying  a  seizure  of  the  bankrupt's  goods,  and  the  other 
specially  stating  the  bankruptcy.  Lord  Abinger,  C.  B.,  said,  "They  were  at  that  time 
the  goods  of  the  assignees  by  relation  to  the  time  when  the  act  of  banki-uptcy  was 
committed,  although  the  fiat  was  not  issued  until  afterwards.  It  is  quite  clear,  that 
to  prove  [753]  the  shorter  plea,  you  must  prove  the  trading,  the  petitioning  creditor's 
debt,  and  an  act  of  bankruptcy  before  the  date  of  the  levy."  Alderson,  B.,  said — "To 
allow  these  pleas  together  would  be  introducing  all  the  evil  of  double  pleading,  which 
it  was  the  object  of  the  rules  to  avoid."  [Lord  Abinger,  C.  B.  That  case  only  shews 
that,  under  a  traverse  that  the  defendant  seized  the  goods  of  the  bankrupt,  he  might 
have  shewn  the  bankruptcy,  &c. ;  not  that  the  special  plea  was  bad.]  It  is  submitted 
that  the  one  proposition  follows  from  the  othei- ;  for  if,  under  the  traveree  that  Waring's 
goods  were  not  seized,  this  matter  may  be  shewn,  then  the  special  plea  amounts  to  a 
denial  of  that  fact,  and  so  it  is  an  argumentative  traverse.  'The  common  test  is,  that 
a  plea  must  either  traverse,  or  confess  and  avoid.  If  this  plea  traverses,  it  is  wrongly 
concluded.  Then  does  it  confess  and  avoid?  Certainly  not.  It  is  also  open  to  the 
same  objection  as  the  first  plea ;  it  is  contraiy  to  the  I'eturn  stated  on  the  recoi'd. 
[He  was  then  stopped  by  the  Court.] 

Gunning,  contra,  relied  upon  Lewis  v.  Alcoch  (3  M.  &  W.  188),  as  an  authority  to 
shew  that  the  second  plea  was  good  ;  but  the  Court  intimated  an  opinion  that  the 
pleas  were  clearly  bad,  and  he  thereupon  prayed  and  obtained 

Leave  to  amend  on  payment  of  costs. 


I 
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[754]  Bird  v.  Peneice.  Exch.  of  Pleas.  1840. — A  declaration  in  assumpsit  con- 
tained a  count  in  the  sum  of  £200,  for  horse  keep,  and  work  and  labour;  and 
another  count  in  the  like  sum  upon  an  account  stated.  The  defendant  pleaded, 
as  to  all  except  £150,  non  assumpsit,  and  as  to  that  sum  payment.  The  cause 
was  referred  to  arbitration,  and  the  arbitrator  awarded,  as  to  the  first  issue,  that 
the  verdict  should  be  entered  for  the  plaintifi';  and  as  to  the  second  issue,  so  far 
as  it  related  to  £150,  he  directed  a  verdict  to  be  entered  for  the  defendant,  and 
as  to  the  residue  of  that  issue,  for  the  plaintiff;  and  he  assessed  the  damages  at 
141.  4s.  9d.,  that  being  the  balance  which  he  adjudged  to  be  due  to  the  plaintiff: 
— Held,  that  the  arbitrator  was  not  bound  to  find  the  first  issue  distributively, 
so  as  to  find  for  the  plaintiff  as  far  as  related  to  141.  4s.  9d.,  and  for  the  defendant 
as  to  the  residue. 

[S.  C.  8  Dowl.  P.  C.  775 ;  9  L.  J.  Ex.  257 ;  4  Jur.  970.] 

The  first  count  of  the  declaration  was  in  indebitatus  assumpsit,  in  the  sum  of 
£200,  for  horse-keep,  and  work  and  labour ;  the  second,  on  an  account  stated,  for  the 
like  sum.  Pleas,  first,  except  as  to  1501.  14s.  8d.  non  assumpsit;  secondly,  as  to  that 
sum,  payment.  The  arbitrator  not  having  determined  the  issue  on  the  account  stated, 
the  Court,  on  a  former  day,  directed  the  award  to  be  sent  back  to  him  to  be  corrected 
in  this  particular.  By  a  mistake  in  drawing  up  the  rule,  the  cause,  and  not  the  award, 
appeared  to  be  sent  back  to  the  arbitrator.  The  arbitrator  refused  to  rehear  the 
matter  or  to  examine  any  witnesses,  and  he  drew  up  his  award  in  these  terms  : — "As 
to  the  first  issue  joined  between  the  parties,  I  direct  that  a  verdict  shall  bo  entered 
for  the  plaintiff;  and  as  to  the  second  issue,  as  far  as  it  relates  to  1501.  14s.  8d.,  I 
direct  that  a  verdict  be  entered  for  the  defendant,  and  as  to  the  residue  of  that  issue, 
for  the  plaintiff,  and  I  assess  the  damages  at  141.  4s.  9d.,  that  being  the  balance  which 
I  adjudge  to  be  due  to  him." 

Byles  now  moved  for  a  rule  to  shew  cause  why  the  award  should  not  be  set  aside. 
As  the  cause,  and  not  the  award  merely,  was  referred  back  to  the  arbitrator,  it  was 
his  duty  to  have  reheard  the  ease  and  examined  witnesses ;  and  not  having  done  so, 
the  award  ought  to  be  set  aside.  .Secondly,  the  plaintiff  having  succeeded  as  to  part 
only  of  the  first  issue,  the  arbitrator  should  have  found  it  distributively,  in  the  same 
manner  a.s  he  has  done  the  second  issue.  The  declaration  claims  two  distinct  items  ; 
but,  according  to  this  award,  the  plaintifi  has  failed  as  to  part,  and  that  ought  to  be 
found  for  the  defendant,  as  [755]  he  is  entitled  to  costs  as  to  that  part  in  which  he 
has  succeeded.  AmlerMn  v.  C'/mpinan  (5  M.  &  W.  483;  shews  that  the  general  issue 
may  be  found  distributively.  In  Prudhomme  v.  Fraser  (2  A.  &  E.  645;  4  N.  &  M. 
512),  which  was  an  action  for  a  libel,  there  was  but  one  count,  and  a  plea  of  not  guilty  ; 
the  jury  found  a  verdict  for  the  plaintiff',  and  also  that  a  great  part  of  the  alleged 
libel  did  not  apply  to  him  ;  and  the  Court  decided  that  such  part  of  the  declaration  was 
divisible,  and  that,  in  respect  of  it,  the  defendant  was  entitled  to  costs  as  to  so  much 
of  the  declaration  as  charged  libellous  matter,  the  innuendoes  respecting  which  had 
been  negatived.  In  indebittitus  assumpsit,  where  several  demands  are  included  in 
one  count,  the  issue  is  necessarih'  distributive.  Here  the  arbitrator  should  have  found, 
as  to  the  first  issue,  as  far  as  the  same  related  to  141.  4s.  9d.  for  the  plaintifi",  and  ;is 
to  the  residue  of  that  issue,  for  the  defendant 

Lord  Abingkh,  C.  B.  We  cannot  grant  this  application.  The  arbitrator  was 
not  bound  to  rehear  the  case,  tile  only  ol)ject  in  sending  the  case  back  to  him  being 
that  the  award  migiit  be  set  right.  Secondly,  the  arbitrator  was  not  bound  to  find 
the  first  issue  distributively.  The  plaintiff  in  his  declaration  charges  the  defendant 
with  being  indebted  to  him  in  the  sum  of  £200,  but  that  sum  is  not  material,  although 
in  an  action  of  debt  the  sum  was  formerly  held  to  i)e  so.  There  are  no  distinct  issues 
raised  on  the  first  count.  It  is  a  single  issue,  raising  the  question  whether  the  defen- 
dant is  indebted  to  the  plaintifi'  or  not. 

Aldkrson,  B.,  concurred. 

Kulo  refused. 
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[756]  George  Edmund  Plati'  and  Judith  Anne,  his  Wife,  since  Deceased, 
Plaintiffs ;  AND  John  Routh,  and  Others,  Defendants.  Exch.  of  Pleas. 
1840. — J.  E.  by  his  will,  after  directing  his  real  estates  to  be  sold  and  converted 
into  personalty,  gave  the  general  residue  of  his  personal  estate  to  his  daughter 
J.  A.  P.,  J.  R.,  J.  S.,  and  J.  G.,  his  executrix  and  executors,  upon  trust,  to  permit 
his  said  daughter  to  receive  the  rents  and  dividends  thereof  during  her  life,  and 
after  her  decease,  upon  trust,  for  such  person  or  persons  (other  than  and  except 
J.  W.  and  his  relations,  M.  H.,  and  his  relations,  and  the  relations  of  the  late 
husband  of  the  testator's  said  daughter,  and  every  of  them)  in  such  parts,  shares, 
and  proportions,  and  in  such  manner  and  form,  as  the  said  J.  A..  P.,  whether  sole 
or  covert,  should  by  will  appoint,  and  in  default  of  appointment,  in  trust  for  the 
next  of  kin  of  I).  R.  And  the  testator  declared,  that  in  case  his  said  daughter 
should  intermarry  with  the  said  J.  W.,  or  any  of  his  relations,  or  should  reside 
with  or  receive  visits  from  him  or  them,  the  bequests  in  her  power  should  utterly 
cease.  After  the  testator's  death,  the  said  J.  A.  P.  married  G.  E.  P.,  and  the 
interest  and  dividends  of  the  testator's  residuary  estate  were  regularly  paid  to 
her  until  her  death.  Previously  to  her  death  she  made  a  will,  and  thereby,  in 
exercise  of  the  power  under  her  father's  will,  she  gave  £10,000  Consols  to  the 
descendants  of  the  before-named  D.  E.,  and  gave  all  the  rest  of  her  late  father's 
property  to  various  persons,  strangers  in  blood  to  both  her  father  and  herself. 
D.  R.  was  the  son  of  a  brother  of  J.  R.  the  testator. — Held,  1st,  That,  on  the 
death  of  J.  A.  P.  a  duty  of  one  per  cent,  became  payable  in  respect  of  the  bequest, 
in  the  will  of  J.  R.,  of  the  residue  of  his  estate  and  effects  to  J.  A.  P.,  after 
allowing  any  duty  already  paid  in  respect  thereof. — 2ndly,  That  no  probate  duty 
was  payable  upon  the  probate  of  the  will  of  J.  A.  P.,  in  respect  of  the  estate  and 
effects  bequeathed  and  appointed  by  her  will. — 3rdly,  That  legacy  duty  was  pay- 
able in  respect  of  the  bequests  contained  in  the  will  of  J.  A.  P.  at  the  same  rate 
at  which  it  would  have  been  payable  if  they  had  been  mere  legacies  given  by  her, 
payable  out  of  her  own  personal  estate. 

[S.  C.  10  L.  J.  Ex.  105 :  in  Equity,  1841,  3  Beav.  257  ;  10  L.  J.  Ch.  131.  Affirmed, 
nomine  Drake  v.  Attorney-General,  1843, 10  01.  &  F.  257.  See  In  re  Philbrick's  Settle- 
ment, 5  N.  R.  502  ;  34  L.  J.  Ch.  368  ;  In  re  Hoskins'  Trusts,  1877,  5  Ch.  D.  229  ; 
6  Ch.  D.  281  ;  In  re  Byrm's  Settlement ;  Uilliams  v.  MitcheU,  [1891]  3  Ch.  474  ;  In  re 
Power ;  Acwarth  v.  Stone,  [1901]  2  Ch.  659  ;  Commissioners  of  Stamp  Duties  v.  Stephen, 
[1904]  A.  C.  137.] 

By  an  order  of  the  Master  of  the  Rolls,  the  following  case  was  stated  for  the 
opinion  of  this  Court. 

John  Ramsdeu,  of  Hammersmith,  &c.,  duly  made  and  published  his  last  will  and 
testament  in  writing,  bearing  date  the  10th  day  of  March,  1825,  and  bequeathed  unto 
his  daughter,  Judith  Ann  Piatt,  J.  Routh,  T.  Sharman,  and  J.  Gillett,  (whom  he 
appointed  his  executrix  and  executors),  their  executors,  administrators  and  assigns, 
a  certain  leasehold  messuage  and  premises  situate  at  Hammersmith,  for  all  such  term, 
estate,  and  interest  as  he  should  have  therein  at  the  time  of  his  decease,  and  all  the 
household  goods  and  furniture,  plate  and  plated  articles,  china,  prints  and  pictures, 
household  linen,  wine,  spirits,  and  other  household  eflects  whatsoever,  which  should 
be  his  property  in  or  about  the  same  messuage  and  premises  at  the  time  of  his  death ;  j 
upon  trust,  if  the  said  Judith  Ann  Piatt  should  so  direct,  but  not  otherwise,  to  sell  I 
the  same  in  manner  therein  mentioned,  and  to  stand  [757]  and  be  possessed  of  the  "  i 
money  which  should  arise  and  be  produced  from  such  sale,  after  deducting  the  costs 
and  expenses  attending  or  incident  to  the  same,  as  fiart  of  his  residuary  estate  :  And 
the  said  testator  by  his  said  will  also  gave  and  devised,  and  by  virtue  and  in  exercise 
and  execution  of  every  power  and  authority  in  any  wise  enabling  him  in  that  behalf, 
appointed  all  and  singular  the  freehold  and  copyhold  messuages  or  tenements,  lauds, 
and  hereditaments,  then  belonging  to  him  the  said  J.  Ramsden,  either  in  possession, 
reversion,  remaiuder,  or  expectancy,  or  in  or  over  which  he  had  any  devisable  interest 
or  power  of  appointment,  with  their  and  eveiy  of  their  rights,  members,  and  appurten- 
ances, unto  and  to  the  use  of  the  said  Judith  Ann  Piatt,  J.  Routh,  J.  Sharman,  and 
John  Gillett,  their  heirs  and  assigns,  upon  the  trusts  thereinafter  declared  concerning 
the  same,  that  is  to  say,  upon  trust,  with  the  consent  in  writing  of  the  said  Judith 
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Ann  Piatt  during  her  life,  and  after  her  decease,  then  at  their  discretion,  to  make  sale 
and  absolutely  dispose  of  the  said  hereditaments  and  premises  in  manner  therein 
mentioned  ;  and  the  said  testator  thereby  declared,  that  the  money  which  should 
arise  or  be  produced  by  or  from  such  sale  should  fall  into  and  be  considered  as  further 
part  of  the  residue  of  the  personal  estate  of  him  the  said  testator,  and  that  the  rents 
and  profits  of  the  said  premises  in  the  meantime,  until  the  same  shoulil  be  sold,  should 
be  considered  as  part  of  the  income  of  the  said  lesiduary  personal  estate  of  the  said 
testator,  or  of  the  stocks,  funds,  or  securities  in  or  upon  which  the  same  or  the  produce 
theieof  was  thereinafter  directed  to  be  invested  :  and  that  the  said  monies,  rents, 
and  profits  respectively,  should  be  subject  to  the  dispositions  thereinafter  made  of 
and  concerning  the  residue  of  the  said  personal  estate  of  the  said  testator,  and  the 
income  thereof.  And  the  said  testator  thereby  also  gave  and  bequeathed  to  each  of 
them  the  said  J.  Kouth,  J.  .Shar-[768]-nian,  and  John  Gillett,  respectively,  the  sum 
of  XiOO  £3  per  cent.  Consolidated  Bank  Aniuiities  ;  and  to  each  of  them  the  said 
J.  Sharman  and  J.  Gillett  respectively,  the  finther  sum  of  £2000  of  lawful  money ; 
to  Hannah  Keen  Kouth,  the  sura  of  £200  of  like  lawful  money  ;  to  Joseph  Chapman, 
£100  of  like  lawful  money  ;  to  J.  LSlagborough,  £50  of  like  lawful  monej'  ;  and  to 
Elizabeth  London,  during  her  life,  an  ainiuity  of  £2.5  :  And  the  said  testator  also  gave 
and  bequeathed  unto  the  said  Judith  Ann  Piatt,  J.  Kouth,  J.  Sharman,  and  J.  Gillett, 
all  his  leasehold  messuages,  tenements,  and  lands,  with  the  buildings  and  appurtenances 
thereunto  belonging,  except  the  leasehold  premises  at  Hammersmith,  which  he  had 
thereinbefore  disposed  of  as  aforesaid,  for  all  such  term  and  estate  as  he  should 
have  therein  at  his  decease,  and  all  the  rest  and  residue  of  his  money,  and  securities 
for  money  in  the  funds,  goods,  chattels,  and  personal  estate  whatsoever  and  whereso- 
ever, not  theieinbefore  given  or  bequeathed,  upon  trust  that  they,  or  the  survivors 
or  survivoi-  of  them,  his  executors,  administrators,  or  assigns,  should,  as  soon  as  they 
conveniently  could  after  his  decease,  collect,  get  in,  and  receive  all  such  money  as 
should  be  then  due  to  him  from  any  person  or  persons  who.soever;  and  should 
sell,  dispose  of,  and  convert  into  money  his  said  leasehold  premises,  and  such  part 
of  his  residuary  personal  estate  as  should  not  consist  of  money  or  monies  in  the  funds, 
and  should,  by  and  out  of  that  part  of  his  personal  estate  which  should  consist  of 
money,  and  the  money  to  be  collected  as  aforesaid,  and  the  produce  of  any  other  stock 
or  funds  belonging  to  him  the  said  testator,  which  his  said  trustees  were  thereby  autho- 
rized and  empowered  at  any  time  to  sell  and  dispose  of,  pay  and  discharge  all  his  the 
said  testator's  just  debts  and  funeral  and  testamentary  expenses,  and  the  legacies  and 
sums  of  money  thereinbefore  bequeathed,  and  directed  to  be  laised  and  appropriated  for 
[759]  the  purposes  thereinbefore  mentioned,  and  should  lay  out  and  invest  the  residue 
of  the  said  trust-monies,  and  also  the  monies  which  shoukl  arise  from  the  sale  of  the 
said  freehold  and  copyhold  hereditaments  thereinbefore  devised,  in  the  joint  names  of 
them  the  said  trast(^es,  in  case,  as  to  the  said  last-mentioned  monies,  such  sale  or  sales 
should  be  made  in  the  said  Judith  Ann  Piatt's  lifetime,  in  or  upon  any  of  the  Govern- 
ment stocks  or  funds  of  Great  Britain,  or  upon  real  securities  in  ilngland,  and  should 
from  time  to  time  vary  and  change  the  securities  in  or  upon  which  the  said  trust-monies 
should  then  be  invested,  either  as  occasion  should  require,  or  as  the  said  Judith  Ann 
Piatt  should  think  tit;  and  should  stand  and  be  possessed  of  the  said  trust-monies 
and  premises,  and  the  stock.s,  funds,  and  securities  belonging  to  the  said  testiitor,  or 
so  much  and  such  parts  of  the  same  as  should  not  be  disposed  of  as  aforesaid,  and  the 
dividends,  interest,  and  income  thereof,  and  also  of  the  rents  and  profits  of  the  said 
testator's  freehold  and  copyhohl  hereditaments  and  premises,  until  the  sale  of  the 
same,  upon  the  trusts  thereitjafter  mentioned,  that  is  to  say,  upon  trust  that  his  said 
trustees  or  trustee  for  the  time  being  should  pay  the  dividends,  interest,  and  income 
of  all  and  singular  the  said  trust-monies,  stocks,  finids,  and  securities,  and  the  rents 
and  ])rofits  of  the  said  testator's  freehold  and  copyhold  hereditaments  and  premises, 
until  such  sale  thereof  as  aforesaid,  unto,  or  otherwise  permit  and  sufl'ei',  the  said 
Judith  Aiui  Piatt,  oi'  her  assigns,  to  receive  the  same  for  the  term  of  her  natural  life  ; 
and  from  and  immediately  after  her  decease,  then  upon  trust  that  his  said  trustees 
or  trustee  for  the  time  being  should  pay  thereout  £3000  of  lawful  money  to  the  said 
John  Sharman,  and  £3000  of  like  money  unto  the  said  John  Gillett;  and  the  said 
testator  therel>y  directed,  that  after  such  last-mentioned  payments,  his  then  surviving 
trustees  should  stand  and  be  possessed  of  the  said  trust-[760]ni(>nies,  stocks,  funds, 
and  securities,  and  the  dividends,  interest,  and  income  thereof,  and  of  the  rents  and 
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profits  of  his  said  freehold  and  copyhold  hereditaments  and  premises,  until  the  sale  of 
the  same,  upon  trust  for  such  person  or  persons  (other  than  and  except  Joseph  AVood- 
head,  otherwise  Woodward,  of  Kussia  Kow,  Cheapside,  and  his  relations,  Moses  Hoper 
of  Dorset  Street,  Esq.,  and  his  relations,  and  the  relations  of  the  late  husband  of  the 
testator's  said  daughter,  and  every  of  them)  in  such  parts,  shares  and  proportions,  for 
such  intents  and  purposes,  and  in^uch  manner  and  form  as  the  said  Judith  Anne  Piatt, 
as  well  when  covert  or  sole,  and  notwithstanding  her  coverture,  by  her  last  will  and 
testament  in  writing,  or  any  writing  purporting  to  be  or  being  in  the  nature  of  her 
last  will  and  testament,  of  any  codicil  or  codicils  thereto,  to  be  by  her  signed  and 
published  in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  should 
direct  or  appoint ;  and  in  default  of  such  direction  or  appointment,  and  so  far  as  any 
such  direction  or  appointment,  if  incomplete,  should  not  extend,  upon  trust  for  the 
next  of  kin  of  Dyson  Kamsden,  late  of  \V  aterclough,  in  the  parish  of  South  Oram,  near 
Halifax,  in  equal  shares  and  proportions,  and  to  pay  the  same  accordingly.  And  by  the 
said  testator's  will  it  is  provided,  and  he  did  thereby  expressly  declare  his  will  and 
mind  to  be,  that  in  case  his  .said  daughter  Judith  Ann  Piatt  should  at  any  time  there- 
after intermarry  with  the  said  Joseph  W'oodhead,  otherwise  Woodward,  or  with  any 
of  his  relations,  or  in  case  she  should  reside  with  or  should  visit  or  receive  visits  from 
him  the  said  Joseph  Woodhead,  otherwise  Woodward,  or  any  of  his  relations,  then, 
and  in  any  or  either  of  the  said  eases  the  said  testator  declared,  that  all  and  singular 
the  gifts  and  bequests  to,  and  the  trusts  contained  in  his  said  will  in  favour  of,  and 
the  power  of  appointment  thereinbefore  given  to,  the  testator's  said  daughter,  should 
from  thenceforth  be  absolutely  null  and  void  to  all  intents  and  [761]  effects  and  purposes, 
and  then  and  from  thenceforth  the  said  testator  directed  that  his  said  trustee.?,  their 
executors,  administrators,  and  assigns,  should  stand  and  be  possessed  of  all  and  singular 
the  said  trust-monies,  stocks,  funds,  and  securities,  upon  trust  with  and  out  of  the  said 
di\idends,  interest,  and  income  thereof,  to  pay  to  his  said  daughter  the  weekly  sum  of 
40s.,  and  no  more,  during  her  life ;  and  subject  thereto,  it  was  the  testator's  will  that 
the  whole  of  his  said  trust  monies,  stocks,  funds,  and  securities,  and  the  dividends, 
interest,  and  income  thereof,  should  go  and  belong  to,  and  be  held  in  trust  for,  the 
next  of  kin  of  the  said  Dyson  Kamsden,  to  whom  the  said  testator  gave  and  bequeathed 
the  same  accordingly  ;  and  the  testator  declared  that  the  right  of  his  said  daughter 
to  consent  to  the  sale  of  his  said  freehold  and  copyhold  premises  should  absolutely 
cease  and  be  void,  and  his  said  trustees  should  be  at  liberty  to  proceed  to  a  sale 
thereof,  in  the  same  manner  as  if  the  said  testator's  daughter  Lad  actually  departed 
this  life. 

The  said  Johu  Kamsden,  on  the  10th  of  May,  1826,  died  without  having  altered 
or  revoked  his  said  will,  leaving  the  said  Judith  Ann  Piatt,  being  his  only  child  and 
heiress  at  law,  and  sole  next  of  kin,  him  surviving,  and  also  leavnig  the  said  several 
other  legatees  in  the  said  will  mentioned,  excepting  the  said  wife  of  the  said  testator,  him 
surviving.  And  after  the  death  of  the  said  testator,  the  said  will  was  duly  proved  by 
the  said  Judith  Ann  Piatt,  John  Kouth,  John  Sharman,  and  John  (jiillett,  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury. 

Soon  after  the  death  of  the  said  testator,  the  said  Judith  Ann  Piatt  filed  a  l)ill  in 
the  Court  of  Chanceiy  against  the  said  John  Kouth,  John  Sbarman,  and  John  Gillett, 
the  other  executors  and  trustees  named  in  the  said  testator's  will,  praying  that  the 
trusts  of  the  said  will  might  be  carried  into  execution  under  the  decree  of  the  said 
Court,  and  that  the  usual  accounts  might  be  taken  [762j  of  the  said  testator's  estates, 
debts,  and  legacies,  and  that  the  residue  might  be  invested  and  secured  in  the  .said 
Court,  upon  the  trusts  of  the  said  will;  and  that  the  income  thereof  might  be  paid  to 
the  said  Judith  Ann  Piatt,  according  to  the  trusts  of  the  said  will. 

Br  a  deei'ee  made  on  the  hearing  of  the  said  cause,  by  his  Honor  the  Master  of  the 
Kollsj!  bearing  date  the  10th  day  of  March,  182S,  his  Honor  did  declare  that  the  will 
of  the  said  testator  ought  to  be  established,  and  the  trusts  thereof  performed  and 
carried  into  execution,  and  did  order  and  decree  the  .same  accordiugh'.  [The  case  then 
set  forth  an  account  of  the  testator's^ property,  which  is  not  material.] 

After  the  death  of  the  said  John" iuimsden,  the  said  Judith  Ann  Piatt  intermarried 
with  the  said  George  Edmund  Piatt,  who  survived  her,  and  she,  being  under  coverture, 
duly  made  and  published  her  last  will  and  testament  in  writing,  bearing  date  the  27th 
day  of  April,  1^37,  signed  and  published  by  her  in  the  presence  of  and  attested  b}' 
three  credible  witnesses;   and  thereby,  after  reciting  the  last  will  and  testament  of 
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her  father,  the  said  John  liuviusdeii,  jukI  the  said  power  of  appointment  to  her  thereby 
given,  she  the  said  testatrix,  pursuant  to  and  by  force  and  virtue  and  in  exercise  and 
execution  of  the  power  or  authority  to  her  for  that  purpose  given  or  limited,  or  in 
her  vested  in  or  by  the  said  will  of  her  said  father,  and  of  all  other  powers  and 
authorities  enabling  her  in  that  behalf,  directed  and  appointed,  that  immediately  from 
and  after  her  decease,  all  the  residuary  personal  estate  of  her  said  late  father,  of  which 
she  had  any  disposing  or  appointing  power  under  or  by  virtue  of  his  said  will,  should  be 
in  trust,  and  be  conveyed  and  assigned,  and  paid  and  payable,  to  William  Walker 
Drake,  Esq.,  his  heirs,  executors,  administrators,  and  assigns,  according  to  the  nature 
and  quality  of  the  said  estates  respectively  ;  but  nevertheless,  upon  and  [763]  for  the 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes, 
and  declarations  thereinafter  expressed  and  declared  of  and  concerning  the  same. 
And  in  further  exercise  of  the  said  power  or  authority  in  her  vested  as  aforesaid,  the 
said  testatrix  did  thereby  direct  and  declare,  that,  immediately  after  her  decease, 
there  should  be  raised  and  paid  out  of  the  real  and  residuary  peisonal  estate  of  her 
said  late  father,  the  legacies  or  sums  thereinafter  mentioned,  that  is  to  say  [setting 
forth  various  legacies  to  different  persons,  which  it  is  unnecessary  to  strtte].  And 
the  said  testatrix  did  also  direct  and  declare,  that  there  should  be  paid  unto  the 
defendants  Sarah  Denison,  Sarah  Pickeis,  Mary  Bagorley,  Susanna  Wilson,  Koliert 
Kamsden,  William  Kamsden,  Kose  Frith,  Thomas  Leeraing,  Sarah  Cropper,  and 
Elizabeth  Tattersall,  or  such  of  them  as  should  be  living  at  the  time  of  her  decease, 
and  to  the  personal  representatives  by  way  of  substitution  of  such  of  them  as  might 
be  then  dciid,  and  unto  any  other  person  or  persons  living  at  her  decease,  who,  in 
case  the  said  testatrix  had  died  without  exercising  the  power  given  to  her  by  the  will 
of  her  said  late  father  as  aforesaid,  would  have  been  entitled  to  all  or  any  part  of  his 
real  and  residuary  personal  estate,  under  the  description  in  his  said  will  of  next  of 
kin  of  Dyson  Itamsden,  late  of  Wateiclough,  in  the  parish  of  South  Oram,  near 
Halifax,  in  the  county  of  York,  deceased,  or  the  personal  representatives,  by  way  of 
j  substitution,  of  any  of  them  who  might  be  then  dead,  the  sum  of  £10,000  £3  per 
'U  cent.  Consolidated  Annuities,  to  be  divided  between  or  amongst  them,  or  their 
respective  representatives  by  way  qi  substitution  as  aforesaid,  in  equal  shares  or 
proportions;  l)Ut  so  that  such  respective  personal  representatives  should  be  entitled 
to  no  greater  or  other  shares  than  their  respective  testators  or  testatrixes,  or  persons 
intestate,  as  the  case  might  be,  under  whom  such  representatives  might  respec-[764]- 
tively  claim,  would  have  been  entitled  if  then  living ;  and  the  said  testatrix  desired 
the  said  sum  of  £10,000  £3  per  cent.  Consolidated  Annuities,  to  be  paid  within  six 
calendar  months  next  after  her  decease :  and  subject  to  and  charged  and  chargeable 
with  the  payment  of  the  said  legacies  and  annuities  thereinbefore  appointed,  given, 
and  bequeathed,  the  said  testatrix  did  thereby  appoint,  give,  bequeath,  and  devise  all 
and  singular  the  freehold  and  copyhold  hereditaments,  and  parts  and  shares  of  free- 
hold and  copyhold  hereditaments,  leasehold  premises,  furniture,  stocks,  monies, 
mortgages,  securities,  shares,  and  all  other  real  and  residuary  personal  estate  and 
eft'ects  of  her  said  late  father,  and  over  which  she  had  any  disposing  or  appointing 
power  under  or  by  virtue  of  his  said  will,  unto  the  said  William  Walker  Drake, 
!  his  heirs,  executors,  admiuistratois,  and  assigns  ;  and  the  said  testatt>r  did  thereby 
appoint  the  said  William  Walker  Drake,  and  also  George  Edmund  Piatt,  Esq., 
\     executors  of  her  said  last  will. 

The  estate  and  effects  so  bequeathed  and  appointed  by  the  said  last-mentioned 
will,  consisted  of  £1000  East  India  stock,  £20,000  lieduccd  £.S  per  cents.,  £40,000 
New  £3|  per  cents.,  £40,000  Keduced  £3i  per  cents.,  £20,800  £3  per  cent  Consols, 
33331.  6s.  Sd.  £3  per  cent.  Consols,  and  6331.  6s.  8d.  like  stock,  subject  to  the 
respective  life  interests  of  Hobert  liamsden  and  his  children,  and  of  Elizabeth  London, 
and  other  effects  of  the  value  of  GOoOl.  2s.  4d. 

All  the  persons  named  as  cestuique  trusts  in  the  appointment  made  by  the  will  of 
Mrs.  Piatt,  whereby  she  limited  and  appointed  all  the  residuary  personal  estate  of 
the  said  John  l-tarasden  to  William  Walker  Drake,  were  strangers  in  blood  both  to 
Mr.  Kamsilen  and  to  Mrs.  Piatt,  except  the  descendants  of  Dyson  Hamsdeii,  to  which 
descendants  the  sum  of  £10,000  consolidated  Bank  Aniuiities  w;is  given,  and  which 
Dyson  Kamsflen  was  the  son  of  a  brother  of  the  father  of  the  testator,  John  Kamsden. 

[765]  The  questions  for  the  opiin'on  of  the  Court  were : — 

First.  On  what  principle  is  the  legacy  duty  payable  in  respect  of  the  bequest,  in 
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the  said  will  of  John  Ramsden,  of  the  residue  of  his  estates  and  effects  to  Judith  Ann 
Piatt  to  be  calculated  '? 

Secondly.  Whether  probate  duty  is  payable  upon  the  prolmte  of  the  will  of  the 
said  Judith  Ann  Piatt,  in  respect  of  the  said  Estate  and  effects  bequeathed  and 
appointed  Iw  her  said  will  as  aforesaid  :  and  if  the  Court  shall  be  of  opinion  that 
probate  duty  is  payable  only  in  respect  of  some  portion  of  the  said  estates  and  effects ; 
then, 

Thirdly.  In  respect  of  what  portion  of  such  estate  and  effects  is  probate  duty 
payable  ? 

Fourthly.  Whether  legacy  duty  is  payable  in  respect  of  the  several  bequests  con- 
tained in  the  said  will  of  the  said  Judith  Ann  Piatt :  and  if  the  Court  shall  be  of 
opinion  that  legacy  duty  is  payable  in  respect  thereof,  then, 

Fifthly.  At  what  rate  is  the  legacy  duty  payable  in  respect  of  the  said  several 
bequests  respectively  to  be  calculated  ? 

The  case  was  argued  in  Easter  Term  last,  by 

The  Solicitor-General,  for  the  Crown.  In  arguing  this  case,  it  may  perhaps  be 
more  convenient  to  take  the  fourth  question  first ;  which  raises  the  point  whether 
legacy  duty  is  payable  by  the  appointees  under  Mrs.  Piatt's  will,  as  the  others  will 
depend  mainly  upon  that.  There  are  three  points  that  arise  upon  this  part  of  the 
case  :  the  first  is,  whether  the  duty  is  not  payable  from  these  appointees  as  from 
strangers  in  blood  taking  under  Mrs.  Piatt's  will,  that  is,  £10  per  cent,  upon  the 
amount  of  the  legacies.  By  the  stat.  55  Geo.  .3,  c.  184,  schedule,  part  .3,  the  duty  is 
given  upon  "  legacies,"  and  one  question  will  be,  what  is  the  sense  in  which  the 
legislature  has  used  the  [766]  word  "  legacies,"  in  respect  of  which  the  duty  is 
imposed.  Whatever  questions  might  arise  in  many  cases  upon  that  subject,  the 
legislature  has  rendered  unnecessary  the  discussion  in  this  case,  because  it  has  given 
its  own  definition  of  what  shall  be  deemed  a  legacy.  It  will  be  necessary  to  call 
attention  to  the  36  Geo.  3,  c.  52,  s.  7,  a  statute  which  is  still  in  force  with  regard  to 
all  its  provisions  that  apply  to  this  case,  although  repealed  with  regard  to  the  amount 
of  the  duty.  The  fourth  section  of  the  45  Geo.  3,  c.  28,  will  also  be  found  material. 
The  former  defines  what  is  to  be  considered  a  legacy  where  it  is  derived  from  personal 
property  only  ;  and  the  lattei-  repeats  that  definition  in  respect  to  charges  upon  real 
property.  By  the  36  Geo.  3,  c.  52,  s.  7,  it  is  enacted,  "  That  any  gift,  by  any  will  or 
testamentary  instrument  of  any  person  dying  after  the  passing  of  this  act,  which 
shall,  by  virtue  of  such  will  or  testamentary  instrument,  have  effect  or  be  satisfied 
out  of  the  personal  estate  of  such  person  so  dying,  or  out  of  any  personal  estate 
which  such  person  shall  have  power  to  dispose  of  as  he  or  she  shall  think  fit,  shall  be 
deemed  and  taken  to  be  a  legacy  within  the  intent  and  meaning  of  this  act,  whether 
the  .same  shall  be  given  by  way  of  annuity  or  in  any  other  form,  and  whether  the 
same  shall  be  charged  only  on  such  personal  estate,  or  charged  also  on  real  estate  of 
the  testator  or  testatrix,  which  shall  give  the  same  ;  except  so  far  as  the  same  shall 
be  satisfied  out  of  such  real  estate,  in  a  due  execution  of  the  will  or  testamentary 
instrument  by  which  the  same  shall  be  given ;  and  every  gift  which  shall  have 
effect  as  a  donatio  mortis  causa,  shall  also  be  deemed  a  legacy  within  the  intent 
and  meaning  of  this  act."  The  enactment  in  the  45  Geo.  3,  c.  28,  s.  4,  is 
to  the  same  eiiect,  only  extending  it  to  charges  upon  real  estate.  The  effect 
and  bearing  of  the  several  statutes  cannot  be  better  or  more  distinctly  stated, 
than  in  the  words  of  Lord  Lyndhurst,  C.  B.,  in  delivering  the  judgment  of  [767] 
this  Court  in  the  case  Ex  parte  Cholmondelei/  (1  C.  &  M.  149).  His  Lordship 
says  :-  "  The  facts  of  the  case  were  these  :  Upon  the  marriage  of  Mrs.  Cholmondeley, 
the  sum  of  £20,000  was  vested  in  trustees,  upon  trust,  as  far  as  related  to  the  income 
arising  out  of  that  money,  to  her  father  for  life,  and  to  her  husband  for  life,  and  in 
the  event  of  her  surviving,  to  her  for  life,  and  in  the  event  of  her  having  no  children, 
with  a  power  to  her  to  appoint  that  sum  of  money.  The  result  was,  she  had  no 
children  ;  and  she  made  a  testamentary  appointment  conformably  to  the  authority 
thus  given.  The  question  is,  whether  the  money  taken  under  that  testamentary 
appointment  is  subject  to  the  legacy  duty  imposed  by  55  Geo.  3,  c.  184.  In  the 
schedule  to  that  act,  the  duty  is  imposed  upon  every  legacy  payable  out  of  the  per- 
sonal estate  of  the  testator.  It  was  contended  at  the  bar,  that  this  was  not  a  legacy 
payable  out  of  the  personal  estate  of  the  testator,  and  that  it  did  not  come,  therefore, 
within  the  words  or  within  the  meaning  of  the  act,  and  that  the  duty,  therefore,  was 
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not  pa3'al)le.  In  order  to  come  to  a  riijht  (conclusion  upon  thissiibject,  it  is  necessary 
to  advert  to  the  previous  acts  imposing  duties  upon  legacies.  The  three  first — 20 
Geo.  .'3,  c.  28  ;  23  Geo.  3,  c.  58 ;  and  29  Geo.  3,  c.  51,  impose  the  duties  upon  a  receipt 
or  acquittance  given  upon  the  payment  of  legacies  left  by  anj'  will,  in  general  terms, 
leaving  the  Court  to  define  what  was  meant  as  a  legacy  within  the  meaning  of  the 
act  of  Parliament.  The  next  act,  namely,  36  Geo.  3,  e.  52,  in  the  clause  imposing 
the  duty,  enacts,  that  the  duty  shall  be  payalilo  upon  all  legacies  paid  out  of  the 
personal  estate  of  the  testator  ;  but  in  the  7th  section  of  that  act  there  is  a  declara- 
tion of  the  legislature  as  to  what  is  to  be  deemed  a  legacy  within  the  meaning  of  the 
act.  By  the  7th  section  [768]  it  is  enacted,  that  all  gifts  payable  out  of  the  personal 
estate  of  the  testator,  or  out  of  the  personal  estate  which  the  testator  has  the  power 
of  disposing  of,  shall  be  deemed  and  considered  a  legacy  within  the  meaning  of  the 
act  of  P.ulianient.  The  legislature,  therefore,  in  the  act  itself,  interpreted  and 
defined  what  is  meant  by  a  legacy  payable  out  of  the  personal  estate.  The  next  act 
is  the  44  Geo.  3,  c.  98  ;  in  that  act  there  is  no  section  or  provision  corresponding 
with  the  provision  to  which  I  have  adverted  in  the  36  Geo.  3,  describing  what  the 
legislature  meant  by  the  term  '  legacy  '  within  the  meaning  of  that  act.  However, 
if  the  question  had  arisen  upon  the  44  Geo.  3,  I  should  have  been  of  opinion,  that  as 
the  legislature  had  in  the  previous  act  defined  what  is  meant  by  the  term  'legacy,'  it 
would  be  considered  that  the  legislature  used  the  term  (the  act  being  passed  in  pari 
materia)  in  the  same  sense  and  to  the  same  extent  in  which  it  had  used  it  in  the 
previous  act ;  and  it  appears  to  me  obvious  that  this  must  have  been  the  meaning  of 
the  legislature,  because  the  object  of  the  44  Geo.  3  was  to  consolidate  the  regulations 
and  provisions  of  the  previous  act,  and  to  consolidate  the  duties.  There  is  no  intimation 
whatever  in  the  44  Geo.  3,  that  there  was  any  intention  to  leduce  the  duties  ;  that 
leads,  thcrcfoie,  I  think,  fairly  to  the  conclusion,  that  the  legislature  would  not  have 
intended,  under  the  term  'legacy,'  to  give  a  more  limited  meaning  to  that  term  than 
it  had  in  the  36  Geo.  3.  We  are  led  to  the  same  conclusion  by  the  consideration  of 
the  45  Geo.  3,  c.  28,  which  was  passed  in  the  following  year.  By  the  45  Geo.  3,  the 
duty  is  made  payable  upon  legacies  out  of  any  real  or  personal  estate  of  the  testator. 
In  the  45  Geo.  3  there  is  a  clause  similar  to  the  7th  section  of  the  36  Geo.  3,  defining 
what  the  legislature  meant  by  the  term  '  legacies,'  and  in  that  description  it  states, 
that  any  gift  payable  out  of  the  personal  estiite,  or  out  of  any  personal  estate  which 
the  te.sta-[769]-tor  has  the  power  of  disposing  of,  shall  be  considered  a  legacy  within 
the  meaning  of  that  act.  So  that,  under  the  36  Geo.  3,  and  under  the  45  Geo.  3,  the 
legislature  has  distinctly  defined  what  is  meant  by  the  term  'legacy';  and  it  seems 
impossilile  to  come  to  a  conclusion,  that  in  the  intermediate  act  of  44  Geo.  3,  it  in- 
tended to  give  a  ditferent  inteipretation  to  the  term,  or  that  it  should  have  less  effect 
than  in  the  previous  and  subsequent  acts.  I  should  think,  therefore,  it  is  perfectly 
clear  under  the  44  Geo.  3,  that  the  term  'legacy,'  meaning  any  legacy  payable  out 
of  the  personal  estate  of  the  party  deceased,  would  not  only  extend  to  a  legacy 
properly  payable  out  of  the  personal  estate,  but  to  a  legacy  payable  out  of  any  pro- 
perty which  the  pai-ty  had  the  power  of  disposing  of  l)y  will.  If  that  be  so,  the 
language  of  the  48  Geo.  3  is  the  same  in  substance  as  that  of  the  44  Geo.  3,  and 
the  language  of  the  55  Geo.  3  is  the  same  as  that  of  the  48  Geo.  3.  Taking  all  the 
acts  together,  therefore,  applicable  to  the  same  subject,  and  passed  in  pari  materia, 
and  the  legislatiue,  in  the  36  (ieo.  3  and  the  45  (xco.  3,  having  described  and  defined 
what  they  meant  by  a  legacy,  and  having  given  no  such  description  as  to  the  inter- 
mediate act  of  44  Geo.  3,  but  it  being  otivious  what  their  meain'ng  was  with  respect 
to  the  act,  it  seems  impossible  to  come  to  a  conclusion,  that  they  meant  to  use  that 
term  in  a  more  limited  sense  in  the  48  Geo.  3  and  the  55  tJeo.  3.  If  that  be  the  true 
meaning  of  the  act  of  Parliament,  it  will  follow,  that,  under  the  55  Geo.  3,  the  duty 
would  be  payable,  not  only  upon  a  legacy  payable  out  of  the  personal  estate,  strictly 
considered,  of  the  testator,  but  out  of  any  per.sonal  estate  which  the  testator  had  the 
power  of  disposing  of  as  he  or  she  might  think  proper.  That  would  apply  to  the 
present  case.  We  are  of  opinion,  thcrcfoie,  that,  considering  all  the  acts  together, 
the  duty  is  payalile  in  respect  of  this  pro])erly,  which  was  taken  by  the  appointees, 
under  the  will  of  Mrs  [770]  Gholmondclcy."  The  |)articular  form  in  which  that 
power  was  created  dilt'ercd  from  the  present  case,  in  this,  that  there  it  was  created  by 
deed  and  here  by  will  ;  and  it  was  given  upon  diti'erent  events  from  those  that  apply 
to  this  case  ;  but  with   respect  to   the  |ioint  upon  which  the  judgment  must  tiu-n,  it  is 
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not  distinguishable  from  the  present  case.  By  the  will  of  Mrs.  Piatt,  certain  persons 
are  to  take  certain  benefits  ;  and  the  question  is,  whether  the  benefits  so  taken  are  or 
are  not,  under  these  acts  of  Parliament,  legacies  paid  out  of  the  estate  of  which  Mrs. 
Piatt  had  the  power  of  disposition.  It  is  submitted  that  they  are,  and  that  they  fall 
within  the  definition  in  the  36  Geo.  3,  which  has  been  held  to  be  applicable  to  the 
55  Geo.  3.  The  object  of  the  legislature  was  to  make  persons,  taking  property  by 
way  of  bounty  under  testamentary  dispositions,  contribute  to  the  burthens  of  the 
state  a  portion  of  their  gains  :  and  these  provisions  have  been  directed,  as  far  as 
possible,  to  prevent  evasion  of  the  general  object  that  the  legislature  had  in  view ; 
and  it  has,  therefore,  generally  been  determined,  that  the  legacy  duty  is  to  be  satis- 
fied out  of  the  personal  estate  of  the  testator  immediately  making  the  will,  or  any 
other  personal  estate  of  which  the  te-stator  has  the  power  of  disposition.  The  only 
question  which  arises  in  the  present  case  is,  whether,  Mr.  Ranisden  having  thought 
fit  to  exclude  any  destination  of  his  bounty  in  favour  of  three  distinct  families,  that 
can  be  said  to  prevent  the  application  of  the  words  in  the  7th  section,  "  out  of  any 
personal  estate  which  such  person  shall  have  power  to  dispose  as  he  or  .she  shall  think 
fit."  The  circumstance  of  particular  persons  being  excluded  stands  upon  very  diflFerent 
grounds  from  that  of  a  will  prescribing  in  whose  favour  the  power  shall  be  exercised. 
The  act  would  become  a  dead  letter,  and  persons  would  at  once  be  able  to  give  a 
power  to  dispose  of  their  property  without  rendering  it  liable  to  legacy  duty,  if  the 
introduction  of  such  an  [771]  exception  would  have  that  effect.  Nothing  would  be 
so  easy  as  to  exclude  a  particular  per.son  or  class  of  persons,  as  Commissioner  Lin,  or 
the  Commissioner  of  Stamps,  and  entirely  to  evade  the  act,  if  such  an  exception  were 
to  have  that  effect.  To  prevent  the  parties  from  having  the  power  to  dispose  of  the 
property  as  they  think  fit,  within  the  meaning  of  the  act,  there  must  be  not  only  an 
exception  and  exclusion,  but  also  some  control  and  direction.  Here  there  is  no  com- 
pulsion upon  Mrs.  Piatt  to  make  any  appointment  in  favour  of  any  particular  person 
or  class  of  persons.  The  words  of  the  act  must  be  reasonably  construed,  and  to  have 
the  effect  of  preventing  their  application,  there  must  be  a  control  of  a  very  different 
kind  upon  the  party  having  the  power  of  appointment,  than  the  exclusion  of  families 
or  persons,  such  as  are  alluded  to  in  this  case. 

But  further,  Mrs.  Piatt  was  possessed  of  a  general  power  under  the  will  of  Mr. 
Eamsden,  which  is  within  the  meaning  of  the  words  "  general  and  absolute  power 
of  appointment,"  in  the  18th  section  of  the  36  Geo.  3,  c.  52.  That  clause  may  be 
divided  into  three  parts  :  The  first  deals  with  dispositions,  where  there  is  a  power 
to  appoint  in  favour  of  clearly  designated  individuals,  which  is  not  applicable  to  the 
present  case.  It  next  deals  with  dispositions  made  by  persons  who  would  themselves 
take  nothing  upon  failure  of  appointment ;  and  it  enacts,  that  "  where  any  property 
shall  be  given  for  any  limited  interest,  and  a  general  and  absolute  power  of  appoint- 
ment shall  also  be  given  to  any  person  or  persons  to  whom  the  property  would  not 
belong  in  default  of  such  appointment,  such  property,  upon  the  execution  of  such 
power,  shall  be  charged  with  the  same  duty,  and  in  the  same  manner,  as  if  the  same 
property  had  been  immediately  given  to  the  person  or  persons  having  and  executing 
such  power,  after  allowing  any  duty  before  paid  in  respect  [772]  thereof."  That 
applies  to  the  case  of  the  person  to  whom  the  property  would  go  in  default  of  appoint- 
ment ;  in  the  present  case  it  goes  to  the  next  of  kin  of  Mr.  Karasden,  in  the  event 
of  the  power  not  being  executed.  The  third  part  deals  with  the  execution  of  powers 
by  persons  who  would  be  entitled  upon  failure  of  the  execution  of  the  power ;  and 
in  that  case,  as  the  persons  would  be  entitled  upon  failure  of  appointment,  and  the 
execution  of  the  appointment  rests  in  their  own  discretion,  they  are  called  upon  to 
pay  the  duty  accordingly^  It  enacts — "  And  where  any  property  shall  be  given 
with  any  such  general  power  of  appointment,  which  property,  in  default  of  appoint- 
ment, will  belong  to  the  person  or  persons  to  whom  such  power  shall  also  be  given, 
such  property  shall  be  charged  with  and  shall  pay  the  duty  by  this  act  imposed,  in 
the  same  manner  as  if  such  property  had  been  given  to  such  person  or  persons 
absolutely  in  the  first  instance,  without  such  power  of  appointment."  The  words 
"general  power"  are  there  used  in  the  sense  of  and  as  applicable  to  a  party  not 
being  resti'ained  as  to  the  persons  to  whom  they  shall  give  the  property  :  where 
they  are  not  compelled  to  give  it  to  certain  specified  persons,  and  only  restrained 
as  to  a  few  persons  or  classes  of  persons.  It  is  in  that  sense  that  the  words  "general 
power  "  and  "  absolute  power  "  are  used  in  that  section. 
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But  further  than  this,  the  execution  of  the  power  in  this  case  operated  upon  a 
part  of  the  porsonal  estate  of  Mrs.  Piatt.  This  is  a  power  of  appointment,  with 
regard  to  which  the  law  deals  in  a  particular  manner.  If  Mrs.  Piatt  had  not  been 
a  married  woman,  and  had  been  a  person  capable  of  contracting  debts,  the  execution 
of  this  power  would  have  made  the  property  amenable  to  the  payment  of  her  debts. 
I']quity  would  have  ingrafted  upon  the  power  an  implied  pecuniary  trust  in  favour 
of  her  creditors.  With  the  exception  of  the  families  mentioned,  [773]  she  had  the 
absolute  power  of  appointment,  and  could  appoint  in  favour  of  her  creditors  if  she 
thought  tit,  and  equity  would  imply  that  she  intended  a  trust  in  their  favour. 
fRolfe,  B  You  mean,  supposing  she  made  a  will  executing  the  power?]  Yes. 
\Vhere  a  party  having  a  general  power  of  appointment  does  not  appoint  at  all,  the 
creditors  can  take  nothing  :  but  where  the  party  has  executed  the  power  of  appoint- 
ment, (not  in  favour  of  creditors,  but  in  favour  of  certain  persons),  the  will  is  super- 
seded by  an  implied  trust  in  fa\'0ur  of  ci-editors  ;  and  equity  regulates  the  trust,  and 
applies  the  fund  to  the  payment  of  debts.  The  efi'ect  of  that  rule  is,  to  give  Mrs. 
Piatt  such  a  power  of  disposition,  that  the  viroperty  may  be  affected  by  contracts 
made  by  her  during  her  life  :  and  though  the  disposition  cannot  operate  until  she 
dies,  when  the  will  first  comes  into  effect ;  yet,  there  being  such  a  general  power, 
there  can  hardly  be  a  more  distinct  proof  that,  within  the  meaning  of  this  act,  it 
becomes  a  part  of  her  personal  estate  and  effects,  than  that  equity  should  make  it 
applicable  to  the  payment  of  her  debts,  superseding  her  express  appointment.  On 
the  same  principle  it  becomes  subject  to  legacy  duty,  on  the  ground  that  it  passes 
•OS  part  of  her  personal  estate.  The  authorities,  with  regard  to  this  part  of  the  case, 
bear  more  upon  the  subject  of  probate  than  of  legacy  duty,  but  still  they  are 
applicable.  The  cases  are  Palmer  v.  IFhitvicrre  (5  Sim.  178),  Attmiiey-General  v.  Staff 
(2  C.  &  M.  124),  and  Vandiest  v.  Fvnmore  (6  Sim.  -570).  In  the  two  first  cases,  the 
probate  duty  was  held  to  be  payable  upon  the  will  of  a  party  executing  a  power,  and 
that  the  property  was  to  be  considered  as  pait  of  the  personal  estate.  In  the  third 
case,  a  supposeil  distinction  is  taken  between  the  case  where  the  power  is  created  by 
deed,  and  [774]  where  it  is  created  by  will  ;  but  it  will  be  foinid,  on  more  careful 
examination,  that  there  is  no  ground  for  that  distinction.  In  TIw,  Atlorney-Oeneral  v. 
Staff,  the  case  of  Palmer  v.  Jl'hitmme  was  recognised  and  acted  upon.  Lord  Lyndhurst, 
in  delivering  the  judgment  of  the  Court,  says,  "  In  The  Attorney-Ovneral  v.  Staff,  which 
was  argued  yesterday,  we  are  of  opinion  that  the  estate  is  subject  to  probate  duty 
in  respect  of  the  property  in  question.  Matthew  Stainton,  by  his  will,  bequeathed 
the  sum  of  £1000  £3  per  cent.  Consolidated  Bank  Annuities,  to  trustees,  subject  to 
a  general  power  of  appointment  in  Judith  Staff  Shortly  aftei-  the  death  of  Matthew 
Stainton,  the  testatrix  Judith  Staff  executed  the  power  of  appointment  by  appointing 
the  property  to  herself  and  another  person,  subject  to  a  new  power  of  appointment 
created  by  herself.  That  second  power  of  appointment  was  also  a  general  power  of 
appointment,  corresponding  in  substance  with  the  former  power.  The  second  power 
of  appointment  was  executed  by  her  will.  The  property,  by  the  execution  of  the 
power  of  appointment,  became  liable  to  her  debts,  and  became  her  personal  estate  ; 
she  had  an  absolute  control  over  it.  She  was  not  a  mere  trustee,  l>\it  had  a  beneficial 
interest  in  the  property.  The  case,  therefore,  comes  within  the  very  words  of  the 
38th  section  of  the  .5.")  Geo.  3,  e.  184,  and  clearly  within  the  spirit  and  meaning  of  it. 
We  are  of  opinion,  therefore,  that  the  probate  duty  attaches.  In  the  case  of  Palmer 
V.  ll'Idtmore,  the  same  question  appears  to  have  been  decided,  upon  exceptions  to  the 
Master's  repoit,  by  the  V'ice-Chancellor,  and  there  was  no  appeal  from  that  decision." 
These  cases  were  determined  upon  the  ground  that,  for  the  purpose  of  this 
act,  the  effect  of  the  power,  coupled  with  the  execution  of  it,  made  the  property 
pass  as  part  of  the  personal  estate,  so  as  to  render  it  liable  to  duty.  In  Vandiest 
v.  Fi/nmare  the  testator  gave  to  A.  a  power  to  dispose  by  her  will  of  £5000,  part 
[775]  of  his  estate,  on  which  probate  duty  was  paid.  A.  exercised  the  power  by  her 
will ;  and  it  was  held,  that  pi-ol)ato  duty  was  not  again  payable  in  respect  of  the 
£.")()00.  Pabmr  v.  IF'kitmm'e  and  The  Atlorney-Geiural  v.  Stall  were  there  cited,  and 
the  Vice-Chancellor,  in  giving  judgment,  s.aid,  "The  cases  relied  on  by  the  Commis- 
sioners of  Stamps  do  not  apply  ;  for  in  those  cases,  the  powers  were  created  by  deed. 
Mere  the  power  was  given  by  the  will  of  the  original  testator,  and  the  appointees  take 
as  if  they  had  been  named  in  his  will.  Notwithstanding  the  Attorney-txeneral  does 
not  appear  on  this  petition,  the  point  is  so  clear,  that  I  do  not  think  it  necessary  to 
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send  a  case  for  the  opinion  of  the  Court  of  Exchequer ;  but  I  shall  make  an  order 
according  to  the  second  alternative  of  the  praj'er."  That  second  alternative  was, 
"that  the  petitioner  (the  executor)  might  be  at  liberty  to  defend  any  suit,  action,  or 
other  proceeding  which  might  be  brought  against  him  for  payment  thereof."  But 
there  is,  in  truth,  no  such  distinction  as  the  one  there  taken.  How  does  it  ditl'er,  as 
concerns  the  paity  executing  the  power,  whether  it  is  made  in  execution  of  a  power 
created  by  deed  or  by  will  ?  There  is  no  reason  why  a  party  should  pay  legacy  duty 
or  probate  duty  upon  a  will  made  in  execution  of  a  power  created  by  a  deed,  and  not 
pay  it  upon  a  will  made  in  execution  of  a  power  created  by  will.  The  legislature 
could  not  have  intended  any  such  distinction.  Whatever  technical  rules  may  be 
acted  upon  in  equity,  in  construing  and  giving  legal  effect  to  a  power  when  executed, 
and  holding  that  the  parties  take  in  a  certain  way  under  the  original  power  when  that 
power  has  been  executed,  they  can  have  no  effect  in  a  court  of  law.  If  the  power  is 
created  by  deed,  according  to  the  doctrine  of  a  Court  of  Equity,  they  take  under  the 
original  deed,  and  would  have  to  pay  probate  duty  ;  and  why  not,  when  they  take 
under  the  original  will  ?  [Farke,  B.  The  Vice-Chancellor  seems  to  have  [776]  thought 
that  the  Crown  were  not  entitled  to  have  the  probate  duty  twice.]  That  is  not  the 
ground  upon  which  the  case  is  put  by  his  Honor  ;  but  he  appears  to  have  had  in  his 
mind  the  technical  rule,  by  which  it  is  said  that  the  person  who  takes  under  an 
appointment  must  be  said  to  take  under  the  original  grant  or  will  creating  the  power, 
and  that  you  must  refer  back  to  the  oiiginal  creation  of  the  power,  and,  construing 
the  instrument  creating  the  power  and  the  instrument  executing  the  power  together, 
you  will  be  able  to  give  to  the  whole  the  effect  to  which  it  is  entitled. 

The  next  question  is,  whether  probate  duty  is  payable  or  not.  That  depends 
upon  the  third  part  of  the  schedule,  by  which  duty  is  imposed  upon  the  probate, 
"  where  the  estate  and  effects  for  or  in  respect  of  which  such  probate,  letters  of 
administration,  confirmation,  or  eik,  respectively  shall  be  granted."  Now,  it  can 
hardly  be  contended  that  this  probate  was  not  granted  for  or  in  respect  of  the  e.state 
and  effects  in  question.  Where  a  power  is  to  be  executed  by  will,  it  is  requisite  that 
it  should  have  all  the  legal  incidents  of  a  will ;  the  party  purporting  to  execute  by 
will  must  comply  with  the  Statute  of  Frauds  in  every  respect  and  it  can  only  be 
recognised  as  a  will  when  it  is  properly  proved,  and  the  probate  dut\'  paid  upon  it. 
With  respect  to  any  part  of  the  estate  and  effects  over  which  there  is  a  power  of 
appointment,  but  for  or  in  respect  of  which  no  probate  can  be  produced,  there  is  a 
failure  of  appointment.  The  power  is  only  exercised  for  or  in  respect  of  so  much  of 
the  property  as  the  piobate  duty  is  paid  upon  ;  the  law  recognises  no  will  but  by  the 
probate,  which  is  indispensable  to  give  effect  to  the  power,  and  to  give  a  right  to  the 
possession  of  the  property.  It  is  just  as  necessary  that  there  should  be  a  probate  of 
the  will,  as  if  the  property  was  absolutely  and  independently  the  property  of  the 
testator.  [Lord  Abinger,  C.  B.  The  ex-[777]-ecutor,  in  order  to  give  it  to  the 
appointee,  must  prove  the  will.  It  could  not  be  taken  by  the  executor  of  the  former 
testator.  Parke,  B.  There  must  be  a  probate  ;  but  the  question  is,  what  is  the 
amount  of  the  stamp  duty.]  Independently  of  this  being  a  general  power,  is  the 
legal  effect  of  this  will  such  as  to  make  it  liable  to  probate  duty  for  or  in  respect  of 
the  estate  and  effects  in  question  •  If  the  intention  of  the  legislature  had  been  con- 
fined and  limited  to  the  property  which,  in  the  strict  sense,  was  in  the  power  of  the 
testator,  very  simple  words,  capable  of  expressing  that  intention,  would  have  been 
found  in  the  act ;  but  inasmuch  as  the  legislature  have  contemplated  that  the  will 
would  have  effect,  when  the  duty  must  be  paid,  upon  property  which  was  not  strictly 
the  property  of  the  testator,  it  uses  the  words  "  estates  for  or  in  respect  of  which  the 
probate  is  granted."  [Parke,  B.  These  words  are  added  "  exclusive  of  what  the 
deceased  shall  have  been  possessed  of  or  entitled  to  as  a  trustee  for  any  other  person 
or  persons,  and  not  beneficially."  Rolfe,  B.  The  argument  on  the  other  side  will 
perhaps  be  this  :  that  this  is  property  which  the  testatrix,  as  trustee,  is  to  dispose  of 
to  some  others  of  mankind  than  those  named  in  the  will]  But  to  make  that  argu- 
ment available,  it  must  be  shewn  that  the  party  having  the  power  of  appointment  is 
a  trustee,  which  she  would  not  be  unless  there  be  persons  named  as  the  objects  of  the 
trust.  If  there  is  a  special  power  of  appointment  to  the  children  of  A.  B.,  and  no 
bequest  over,  in  that  case  equity  will  consider  the  party  having  the  power  of  appoint- 
ment a  trustee  to  execute  in  favour  of  those  persons ;  but  that  cannot  be  the  case 
where  the  property  is  given  over.      In  this  case,   in   default  of  appointment,  the 
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property  is  given  over.  Now  this  is  the  power  of  giving  to  all  the  world,  excluding 
the  persons  excepted.  Then  for  whom  is  the  party  trustee  ?  The  party  having  the 
power  of  appointment  cannot  he  made  trustee  [778]  by  the  very  instrument  by  which 
she  gives  the  property.  The  doctrine  of  trusts,  in  respect  of  persons  having  a  power 
of  appointment,  can  only  applj-  to  a  case  where  you  can  tell  who  is  the  cestui  que 
trust ;  but  in  this  case  that  would  be  perfectly  impossil)le  :  it  will  be  difficult  there- 
fore to  raise  any  argument  as  to  its  being  a  trust ;  but  if  there  should,  at  all  events 
this  is  not  the  species  of  trust  contemplated  by  the  act ;  because  powers  of  this 
description  are  subjects  of  specific  en.aetraents,  and  are  dealt  with  in  a  different  mode, 
which  shews  that  the  legislature  has  not  so  treated  them.  The  legatees  can  only 
escape  the  probate  duty  bj'  shewing  that  the  probate  is  not  essentially  necessary  to 
make  a  part  of  the  title  of  the  party  claiming  the  property,  and  that  it  is  not  probate 
in  respect  of  that  property.  But  it  is  clear  that  it  is  by  the  probate  they  take  every- 
thing, and  that  it  is  the  foundation  of  their  title.  It  is  submitted,  first,  that  the  claim 
of  the  Crown  is  established  to  the  probate  duty  upon  the  property  over  which  Mrs. 
Piatt  exercised  the  power  of  disposition  ;  next,  that  the  persons  she  has  appointed  are 
liable  to  pav  as  strangers,  they  taking  under  her  will,  and  that  it  would  not  matter  if 
they  could  make  out  that  thej'  took  under  the  original  will,  because  there  is  only 
£10,000  out  of  £130,000  which  would  not  go  to  strangers  in  blood. 

But  there  is  a  third  question,  which  is,  what  rate  of  legacy  dut}'  the  fund  is  liable 
to  in  respect  of  Mrs.  Piatt's  interest  under  the  original  will ;  and  that  depends  upon 
the  18th  section  of  .36  Geo.  3,  c.  52,  coupled  with  the  7th  .section.  It  has  already 
been  shewn  that  this  is  a  general  power  of  appointment,  under  the  18th  section  ;  upon 
the  execution  of  which  a  certain  duty  becomes  payable  by  her,  namely,  one  per  cent, 
in  respect  of  the  property  so  falling  within  her  general  power  of  disposition.  [Parke,  B. 
You  say  that  this  is  a  general  power  of  appointment,  and  that,  when  she  executes  the 
power,  she  must  pay  one  per  cent.  [779]  upon  the  total  succession,  deducting 
what  she  had  paid  upon  the  life  interest.]  Certainly.  For  these  reasons,  it  is 
submitted  that  there  ought  to  be  judgment  for  the  Crown  on  all  the  questions  in 
the  case. 

Teed,  for  the  appointees.  No  probate  duty  is  payable  upon  Mrs.  Piatt's  will,  in 
respect  of  the  property,  the  subject  of  her  appointment  ;  and  whatever  legacy  duty  is 
pjiyable,  (if  any  be  payable  at  all),  is  payable  only  upon  the  will  of  Mr.  Ramsden.  The 
case  entirely  depends  upon  the  construction  which  is  to  be  put  upon  the  act  by  which 
the  duties  are  imposed.  Looking  at  the  circumstances  of  the  case,  whether  the  restric- 
tion iis  to  the  persons  named  in  the  will  is  a  restraint  really  intended  to  operate  upon 
the  party,  or  introduced  colourably,  as  it  might  have  been  if  Commissioner  Lin  had 
been  specified,  the  question  is,  whether  the  Court  can  see  that  Mrs.  Piatt  had  such  an 
absolute  power  of  appointment,  as,  if  exercised,  might  have  made  the  estate  her  own, 
and  so  liable  to  legacy  and  probate  duty  ;  or  whether  it  would  be  liable  to  probate 
duty  in  any  case.  B\'  the  3fi  Geo.  3,  a  legacy  is  defined  to  be  a  testamentary  gift 
which  is  "  to  be  satisfied  out  of  the  personal  estate  of  such  person  so  dying,  or  out  of 
any  personal  estate  which  such  person  shall  have  power  to  dispose  of  as  he  or  she 
shall  think  fit."  Under  the  Probate  Duty  Act,  it  is  duty  payable  upon  the  estate  of 
the  deceased  "in  respect  of  which  the  probate  is  granted."  So  that,  when  both  acts 
are  taken  together,  the  legac'y  duty  may  be  payable  out  of  the  property  of  the 
decejvsed,  or  not  out  of  the  property  of  the  deceased,  but  out  of  property  subject  to 
the  al)Solute  disposition  of  the  deceased  ;  but  unless  the  probate  duty  be  paid  out  of 
the  property  of  the  deceased,  or  the  property  which  he  had  the  ab.solute  disposal  of, 
it  is  very  possible  that  legai'y  duty  may  be  payable  out  of  pi'operty  in  respect  of  which 
no  proliate  duty  is  payable.  The  Soli-[780]-citor-General  has  referred  to  the  words 
of  the  schedule,  part  3  of  the  f>5  Geo.  3,  c.  184,  and  he  says,  that,  inasmuch  as  the 
power  of  appointment  created  by  will  is  to  be  exercised  by  will,  the  Court  cannot 
recognise  that  to  1)C  a  will  which  is  not  established  as  such  in  the  Kcclesiastical  Court, 
or,  in  other  words,  has  received  probate,  and  that  the  stamp  duty  must  be  paid  upon 
every  thing  in  respect  of  which  probate  is  granted.  It  is  submitted,  however,  that  the 
stamp  duty  is  to  be,  not  in  respect  of  every  thing  for  which  probate  is  granted,  but 
in  respect  of  the  esta,te  of  the  deceased,  in  respect  of  which  probate  is  granted.  If 
the  property  is  out  of  the  jurisdiction,  the  probate  duty  does  not  operate.  Where 
there  is  a  limited  power  of  appointment,  a  mere  naked  power  of  deciding  in  what 
proportions  a  certain  class  of  persons  shall  take  a  certain  sum  of  money,  though  that 
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power  is  to  be  exercised  by  will,  and  the  will  must  be  proved  before  it  can  take  effect, 
no  one  can  contend  that  the  probate  duty  is  payable  upon  such  property  ;  yet  the 
will  must  be  proved  :  and  it  may  be  in  respect  of  that  very  property  that  it  must  be 
proved.  It  is  impossible  to  contend  that  probate  duty  is  payable  upon  such  a  mere 
naked  appointment. 

But  then  it  is  said,  that  the  donee  of  the  power  is  a  trustee  for  the  objects  of  the 
power.  Xo  authority  has  been  cited  for  that,  and  it  is  submitted  that  it  is  not  so. 
The  donee  may  execute  the  power  or  not,  at  her  option.  There  would  be  no  breach 
of  trust  in  her  not  doing  so.  There  is  a  power  of  discretion  conferred  on  her,  to 
exercise  the  power  and  select  the  objects  of  it,  but  there  is  no  trust.  The  not  executing 
the  power,  or  the  executing  it,  would  not  make  the  object  of  the  power  come  within 
the  exception,  "  exclusive  of  what  the  deceased  shall  have  been  possessed  of  or  entitled 
to  as  trustee  for  any  other  person  or  per.sons,  and  not  beneficially."  That  this  is  the 
conect  view  of  the  case  will  be  seen,  by  looking  [781]  at  the  dilierent  provisions  made 
in  the  act  for  securing  the  payment  of  the  legacy  duty.  By  the  3f<th  section  of  the 
55  Geo.  3,  c.  184,  it  is  provitled,  that  before  probate  is  to  be  granted,  an  affidavit  is 
to  be  made  b}^  the  party  taking  out  probate,  which  athdavit  is  to  set  out  the  "  estate 
and  effects  of  the  deceased  for  or  in  respect  of  which  the  probate  or  letters  of  adminis- 
tration is  or  are  to  be  granted,  exclusive  of  what  the  deceased  shall  have  been  possessed 
of  or  entitled  to  as  a  trustee  for  any  other  person  or  persons,  and  not  beneficially,  but 
including  the  leasehold  estate  for  years  of  the  deceased,  whether  absolute  or  determinable 
on  lives,  if  any,  and  without  deducting  anything  on  account  of  the  debts  due  and 
owing  from  the  deceased."  Then  it  provides  that,  "  where  any  person,  on  applying 
for  the  probate  of  a  will  or  letters  of  administration,  shall  have  estimated  the  estate 
and  effects  of  the  deceased  to  be  of  greater  value  than  the  same  shall  have  afterwards 
proved  to  be,"  there  shall  be  a  return  of  the  stamp  duty  :  so  that,  before  the  probate 
is  granted,  the  person  taking  the  probate  is  to  swear  that  the  estate  of  the  deceased 
is  under  a  certain  sum.  This  excludes  anything  not  the  estate  of  the  deceased.  It 
is  not  that  the  estate  for  which  the  probate  is  to  be  granted  is  under  a  certain  sum, 
but  the  estate  of  the  deceased  for  which  it  is  granted.  Unless  the  property  was  the 
property  of  the  deceased,  it  is  not  liable  to  probate  duty  ;  for  the  act  says  it  shall 
only  be  paid  in  respect  of  the  est-ate  and  effects  of  the  deceased  in  respect  of  which 
probate  is  granted.  All  the  cases  which  have  been  cited  are  reconcilable  with  this 
view  of  the  subject.  In  Ex  parte  Cltolmmuieky,  the  claim  to  probate  duty  was  given 
up.  Upon  the  claim  for  legacy  duty,  the  Court  decided  that  it  attached  ;  because 
there  was  a  general  power  of  appointment,  which  was  executed,  which  it  differs  from 
this  case.  In  I'he  Attorney-General  v.  Staff,  and  Palmer  v.  IFhitmore,  the  settlements 
[782]  woie  by  deed.  In  Palmer  v.  ll'hitmore,  the  probability  is  that  the  settlor  was 
the  testator,  and  that  he  disposed  of  the  property  by  his  own  will.  That  such  was 
the  case  in  Ex  parte  Staff' is  beyond  controversy.  In  that  case  an  estate  for  life,  with 
a  general  power  of  appointment  by  deed  or  will,  was  given  to  Judith  Staff.  She 
executed  it  by  deed  in  her  lifetime.  The  moment  she  executed  that  power  over  it, 
she  made  it  her  own  property.  She  transferred  it  to  other  trustees,  to  be  held  to 
other  uses,  to  herself  for  life,  with  a  power  of  disposition  by  deed  or  will ;  which  she 
aftervi'ards  exercised  by  will.  There,  without  doubt,  the  estate  and  effects  for  which 
probate  was  to  be  granted  were  the  estate  and  effects  of  the  deceased.  No  one  could 
saj'  that  legacy  duty  was  not  payable  in  such  a  case ;  for  the  testatrix  was  disposing 
of  her  own  property  placed  in  the  hands  of  tiustees,  who  were  bound  to  give  it  back 
to  her  if  she  called  for  it.  The  act  says,  that  dutj'  shall  be  paid  in  respectof  the  property 
of  the  deceased.  If  the  property,  being  legally  hers,  is  put  into  hands  of  trustees  for 
her  benefit,  it  remains  her  property.  [Parke,  B.  No  ;  it  is  limited  to  her  to  such 
uses  as  she  shall  by  deed  or  will  appoint.  Rolfe,  B.  Suppose  she  had  made  her  will, 
and  said,  I  give  my  property  to  such  and  such  persons,  in  case  a  particular  event 
happens  1]  There  would  in  that  case  have  been  a  resulting  trust.  Where  a  power  is 
created  and  executed,  the  appoititee  takes  under  the  instrument  creating  the  power. 
In  The  Attorney-General  v.  Staff',  it  is  clear  that  the  party  took  under  the  instrument 
by  which  the  power  was  created.  Judith  Staff"  by  her  will  becoming  incorporated 
into  her  own  deed,  appointed  to  that  which  was  her  own  property.  The  legatees  took 
by  her  will  that  which  was  her  own  property.  The  distinction  taken  by  the  Vice- 
Chancellor  in  Vandied  v.  Fi/nmorc  was  a  sound  one.  There  the  elfeet  of  the  execution 
tjf  the  power  [783]  was  not  to  appoint  to  the  property  of  the  appointor,  but  that  of  the 
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donor  of  the  power ;  and  the  ease  is  reconcilable  on  that  ground  with  The  Altornty- 
General  v.  Stajf,  and  Palmer  v.  JFIiitmore. 

But  even  if  the  Court  should  think  that  the  property  in  question  was  given 
generally  to  Mrs.  Piatt,  and  that  it  passed  as  such  by  her  appointment,  so  that  the 
appointees  would  be  liable  to  legacy  duty,  still  probate  duty  would  not  be  payable 
under  her  will.  In  E.c  parte  Clwlrnonddeij,  where  the  claim  to  probate  duty  was  given 
up  Ijy  the  Crown,  the  testatrix  had  a  power  of  appointment  under  the  marriage  settle- 
ment, in  case  of  her  surviving  her  husband,  by  deed  ;  and  she  executed  the  power 
during  the  life  of  her  husband  by  will.  Where  a  party  has  a  power  of  disposing  of 
property,  and  executes  that  power,  it  does  not  make  it  the  party's  own  property  for 
any  purpose  of  the  probate  duty. 

The  main    question,  however,  is,  what   legacy  dut}'  is    payable ;    whether    such 
legacy  duty  as  if  the  appointees  named  in  Mrs.  Piatt's   will  were  ingrafted  into  the 
will  of  Mr.  Kamsden  ;  or  whether  the  appointees  are  to  be  considered  as  the  legatees 
of  Mrs.  I'latt,  and  not  the  legatees  of  Ramsdun.     It  is  submitted  that  they  are  to  be 
considered  as  the  legatees  of  Kamsden  only ;  and  it  being  admitted  that  all  the  legacy 
duty  that  became  payable  in  the  lifetime  of  Judith  Piatt,  treating  her  as  legatee 
for  life,  has  been  fully  paid,  nothing  is  payable  by  the  executors  of  Kamsden,  by 
reason  of  the  exercise  of  the  limited  power  of  appointment  given  to  Judith  Piatt, 
except  such  duty  as  shall  be  payable  by  them  in  respect  of  legacies  given  hy  her,  as 
legacies  payable  by  Kamsden's  executors,  out  of  his  estate.     It  is  contended,  on  the 
other  side,  that,  under  the   18th  section  of  the  36  Geo.  3,  as  soon  as  Judith  Piatt 
executed  the  power  given  to  her,  a  further   duty  became    payable  as  by  her.      It 
cannot  be  con-[784]- tended  that  this  case  falls  within  the  description  of  a  limited 
interest,  with  a  general  and  ab.solute  power  of  appointment ;  and  it  is  only  in  cases 
where  it  is  a  general  and  absolute  power,  and  that  power  is  exercised,  that  the  duty 
is  so  payable.      A  general  and  absolute   power  is  that  power  which  a  party  may 
exercise  at  any  time,  and  in  any  mode,  and  in  favour  of  any  person  he  pleases,  and  by 
the  exercise  of  which  he  may  give  to  himself,  in  his  own  lifetime,  absolute  property. 
The  distinction  between  general  and  limited  powers  is  perfectly  well  known.      In 
Sugden  on  Powers,  495,  it  is  said,  "An  important  distinction  is  established  between 
general  and  particular  powers.     By  a  general  power,  we  understand   the  right  to 
appoint  to  whomsoever  the  donee  pleases.     ]iy  a  particular  power,  it  is  meant  that 
the  donee  is  restricted  to  some  objects  designated  in  the  deed  creating  the  power,  as 
to  his  own  children.      A  general   power  is  in   regard  to  the  estates  which  may  be 
created  by  foi'ce  of  it,  tantamount  to  a  limitation  in  fee  ;  not  merely  because  it  enables 
the  donee  to  limit  a  fee,  which  a  particular  power  ma}'  also  do,  but  because  it  enables 
him  to  give  the  fee  to  whom  he  pleases ;  he  has  an  absolute  disposing  power  over  the 
estate,  and  may  bring  it  into  the  market  whenever  his  necessities  or  wishes  may  lead 
him  to  do  so."     A  general  power  being  one  that  a  party  may  exercise  when  he  pleases, 
in  favour  of  whom  he  pleases,  and  how  he  pleases,  it  is  a  limited  power  if  he  be  con- 
fined either  as  to  the  mode  or  the  objects.     A  power  to  appoint  by  deed  eainiot  be 
eiceeuted  by  will,  and  vice  versa;  and  a  power  to  appoint  to  one  class  of  persons 
cannot  be  executed  by  appointing  to  others.     It  is  impossible  here  to  .say  that  Judith 
Piatt  had  the  entire  and  absolute  control  over  this  estate,  or  that  she  could  do  any 
thing  more  th.-ui  appoint  to  the  exclusion  of  the  persons  named,  and  therefore  it  does 
not  come  within  the  description  of  a  general  and  absolute  power.     [Kolfc,  B.     Do 
1  understand  you  to  [785]  contend  that  no  power  of  appointment  is  general,  when  it 
is  limited  to  be  executed  by  will — that,  to  be  general,  it  should  bo  to  be  executed  by 
deed  or  will  !J     CerUiinly  ;  if  there  is  the  power  of  disposing  of  it  by  will  only,  the 
donee  can  never  have  the  full  enjoyment  undei'  it.     Where  there  is  a  general  power, 
the  donee  may  carry  the  esUite  into  the  market  and  dispose  of  it.     The  (lucstion  is, 
whether  the  donee  can,  by  executing  the  power,  obtain  the  absolute  pos.sossion  of  the 
property  in  his  own  lifetime.     Where  it  is  only  to  be  executed  by  will,  it  is  a  limited 
power  in  the  mode  of  its  execution.     It  has  been  said  that  in  this  case  the  subject  of 
the  power  would  be  assets  in  equity,  and  the  property  of  the  testatrix  for  the  payment 
of  debts  ;  but  no  authority  has  been  cited  in  support  of  that  proi)osition.     [Parke,  B. 
In  Ek  parte  Clwhmndelei/,  the  donee  had  no  power  of  acquiring  the  property  bene- 
ficially.]    There  the  attention  of  the  Court  was  not  drawn  to  the  distinction,  that 
she   had  the  powei-,  durnig  the  coverture,  of    appointing  by   will  only,    nor  to    the 
question  whetlier  anything  is  a  general  and  absolute  power   by  which  the   party  is 
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restrained  from  acquiring  enjoyment  in  his  lifetime ;  and  it  was  considered  that  the 
power  of  appointing  to  anybody  by  will  would  have  been  for  the  purposes  of  that 
case  a  general  power  of  appointment.  It  is  impossible  to  read  this  will,  without 
seeing  that  the  testator  was  determined  that  his  daughter  should  not  have  an  absolute 
power  of  appointment ;  for  he  excluded  families  the  most  likely  to  be  the  objects  of 
her  bounty.  It  is  a  limited  power,  if  it  be  restrained  as  to  the  mode,  the  time,  or  the 
object.  That  it  is  here  limited  as  to  the  mode  is  clear,  as  it  is  to  be  exercised  by  will 
only,  and  it  is  restrained  as  to  the  objects  also.  According  to  the  language  of  the 
statute,  the  will  is  to  have  effect  and  be  satisfied  "  out  of  the  personal  estate  of  such 
person  so  dying,  or  out  of  any  personal  estate  which  such  person  shall  have  power  to 
dispose  of,  as  he  or  she  [786]  shall  think  fit."  That  corresponds  with  the  language  of 
the  18th  section,  as  to  a  general  and  absolute  power  of  appointment,  because  the 
words  "as  he  sliall  think  fit"  can  scai'cel)'  be  understood  as  being  short  of  intending 
a  general  and  absolute  power  of  appointment,  otherwise  it  might  be  contended  that 
a  gift  to  a  particular  class  came  within  that  definition,  which  it  is  clear  it  does  not. 
It  must  be  a  general  and  absolute  power,  such  as  would  enable  the  donee  to  enlarge 
the  estate  for  life  into  a  fee-simple  interest,  to  make  it  subject  to  the  larger  duty. 
Now,  to  try  whether  Mrs.  Piatt  could  have  dealt  with  this  property  as  she  thought 
fit,  what  would  have  been  the  eflect  of  an  appointment  in  favour  of  any  of  the  persons 
named  in  the  will  ?  It  is  clear  the  gift  over  to  the  next  of  kin  of  Dyson  Ramsden 
would  have  taken  ett'ect.  It  would  be  declared  that  she  could  not  dispose  of  it  as  she 
thought  fit.  [Lord  Abinger,  C.  B.  I  understand  the  Solicitor-General  to  say,  it  is 
ver}'  true,  if  you  take  the  literal  construction,  she  would  not  have  power  to  dispose 
of  it  as  she  thinks  fit,  because  she  is  limited  by  the  exception  of  three  families ;  but  if 
you  look  at  the  whole  purview  of  the  act,  the  question  is,  whether,  when  he  gives  her 
all  the  world  to  select  from  except  three  individuals  or  families,  that  is  such  a  limita- 
tion of  the  power  as  is  meant  by  the  act  of  Parliament.]  But  as  the  question  is 
whether  this  is  an  absolute  power  or  not,  it  is  not  immaterial  to  shew  that  the  persons 
named  in  the  case,  stand  in  a  relationship  that  would  make  them  the  objects  of  Mrs. 
Piatt's  kindne.ss,  and  that  she  was  prohibited  from  giving  the  property  to  them. 
There  are  restraints  imposed  upon  her,  and  yet  it  is  contended  that  she  is  bound  to 
pay  the  same  duty  as  she  would  have  done  if  there  had  been  no  restraint  upon  her. 
The  question  is,  whether,  in  a  case  like  this,  where  thei'C  are  restraints  that  are  real 
and  not  illusoiy,  there  would,  as  it  is  insisted  on  the  other  side,  be  a  trust  for  creditors 
if  the  tes-[787]-tatrix  had  any.  No  case  has  been  cited,  and  none  can  be  found,  for 
such  a  position.  In  all  cases  where  it  has  been  so  held,  the  power  was  absolute,  and 
it  was  only  in  a  certain  mode  made  assets,  and  the  executor  had  no  power  to  interfere 
with  it.  But  this  property  is  no  more  personal  assets  of  the  deceased,  than  a  freehold 
estate  charged  with  debts  either  by  will  or  by  law. 

Simpkinson  appeared  for  the  executors  of  the  original  testator. 

The  Solicitor-General  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  This  was  a  case  directed  by  the  Master  of  the  Rolls  for  the 
opinion  of  tliis  Court,  as  to  the  probate  and  legacy  duties  payable  under  the  wills  of 
John  Ramsden  and  Judith  Ann  Piatt,  his  daughter. 

It  appears  that  John  Ramsden,  by  his  will  dated  the  10th  day  of  March,  1825, 
after  giving  vai'ious  legacies,  and  directing  his  real  estates  to  be  sold  and  converted 
into  personalty,  gave  the  general  residue  of  his  personal  estate  to  his  daughter  Judith 
Arm  Piatt,  John  Routh,  John  Sharman,  and  John  Gillett,  his  executrix  and  executors, 
upon  trust,  to  permit  his  said  daughter  to  receive  the  interest  and  dividends  thereof 
during  her  life,  and  after  her  decease  (subject  to  certain  payments  then  to  be  made), 
upon  trust  for  such  person  or  persons  (other  than  and  except  Joseph  Woodhead,  of 
Russia  Row,  and  his  relations,  Moses  Hoper,  of  Dorset  Street,  and  his  relations,  and 
the  relations  of  the  late  husband  of  the  said  testator's  said  daughter,  and  every  of 
them,  in  such  parts,  shares,  and  proportions,  and  in  such  manner  and  form,  as  the 
said  Judith  Ann  Piatt,  whether  sole  or  coverte,  should  by  will  [788]  appoint,  and  in 
default  of  appointment,  in  trust  for  the  next  of  kin  of  Dyson  Ramsden  ;  and  the 
testator  declared,  that  in  case  his  said  daughter  should  intermarry  with  the  said 
Joseph  Woodhead  or  any  of  his  relations,  or  should  reside  with  or  receive  visits  from 
him  or  them,  then  the  bequests  in  her  favour  should  utterly  cease. 
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The  testator  died  in  the  month  of  May,  1825,  and  his  will  w;is  duly  proved  by  his 
executrix  and  executors. 

After  the  testator's  death,  the  said  Judith  Ann  Piatt  married  George  Edmund 
Piatt,  and  the  interest  and  dividends  of  the  tesUitor's  residuary  estate  (which  was 
very  corisi(ieral)le)  were  regularly  paid  to  her  until  her  death,  which  happened  on  the 
9th  September,  1637. 

Previously  to  her  death  (namely,  on  the  i!7th  of  April,  1837),  she  made  a  will,  and 
thereby,  in  exercise  of  the  power  under  her  father's  will,  she  gave  £10,000  Consols  to 
the  descendants  of  the  before-named  Dyson  Eamsden,  and  she  gave  all  the  rest  of  her 
late  father's  property  to  various  persons,  strangers  in  blood  both  to  her  father  and 
herself.     Dyson  Ramsden  was  the  son  of  a  brother  of  John  Ramsden,  the  testator. 

The  points  on  which  the  opinion  of  this  Court  is  desired  are  these,  as  to  the  legacy 
duty  payable  in  respect  to  the  bequests  contained  in  the  two  wills,  and  as  to  the 
liability  of  Judith  Ann  Piatt's  will  to  the  probate  duty. 

This  question,  so  far  as  regai-ds  the  legacy  duty,  appears  to  us  to  depend  entirel^v 
on  the  construction  to  be  put  upon  the  18th  section  of  the  36  Geo.  3,  c.  52,  which 
regulates  the  duty  in  cases  where  legacies  are  given  subject  to  power  of  appointment. 
It  will  be  observed,  that  the  legislature  in  this  section  refers  to  two  sorts  of  powers  of 
appointment  only  :  first,  powers  of  appointment  to  or  for  the  benefit  of  any  person 
or  persons  specially  named,  or  described  as  objects  of  the  power  ;  and  secondly, 
general  and  absolute  powers  of  appointment.  It  is  plain,  from  the  whole  context  of 
the  ;ict,  that  these  two  classes  of  powers  were  meant  [789]  to  include  all  possible 
cases ;  and  the  question,  therefore,  is,  under  which  class  does  the  power  now  under 
consideration  range  itself.  It  does  not  literally  come  within  either  description.  It  is 
not  a  power  to  appoint  for  the  benefit  of  persons  specially  named  or  described,  for  no 
persons  are  either  named  or  described.  It  is  not  a  general  and  absolute  power ; 
because  there  ai'e  certain  persons  and  their  families,  in  whose  favour  the  power 
cannot  be  executed.  In  applying  the  provisions  of  the  act  to  a  case  like  the  present, 
some  violence,  therefore,  must  be  done  to  the  language  of  the  clause  in  question ;  and, 
after  much  consideration,  we  think  that  there  is  less  difficulty  in  treating  this  as  a 
general  and  absolute  power,  than  as  a  power  to  appoint  for  the  benefit  of  persons 
specially  named  or  described.  The  power  is  one  which  might  have  been  exercised  by 
Mrs.  Piatt  solel}'  for  her  own  benefit.  She  might  have  contracted  debts  to  any 
amount  in  her  lifetime,  and  then  by  her  will  have  directed  the  fund  in  question  to  be 
applied  in  their  discharge  ;  nay,  further,  if  she  had  died  indebted,  and  had  appointed 
the  fund  to  strangers,  the  appointees  could  only  have  taken  subject  to  her  debts ;  for 
the  rule  of  e(rnit)',  which  subjects  a  fund  so  appointed  to  the  debts  of  the  appointor, 
does  not  appear  to  be  afl'ected  by  the  circumstance,  that  there  are  certain  persons  to 
whom  the  fund  could  not  have  been  given.  The  question  in  such  cases  is,  not  whether 
there  are  persons  to  whom  the  fund  could  not  have  been  given,  but  whether  the  party 
executing  the  power  might  have  executed  it  for  his  own  benefit,  i.e.,  in  payment  of  his 
own  debts ;  and  where  that  is  the  case,  all  appointees  are  held  as  volunteers,  and  as 
being  in  no  lietter  situation  than  ordinary  legatees,  taking  by  the  bounty  of  the 
appointor,  and  subject  to  his  debts.  See  the  language  of  Lord  Hardwicke,  in  Lord 
Townsheml  v.  Windham  (2  Ves.  sen.  pp.  9,  10). 

[790]  Inasmuch,  therefore,  as  the  power  given  to  Mrs.  Piatt  is  one  which  she 
might  have  exercised  for  her  own  benefit,  and  under  an  exercise  of  which  no  one  can 
claim  any  right,  except  subject  to  her  debts;  and  as  it  is  impossible,  without  manifest 
absurdity,  to  treat  the  persons  in  whose  favour  she  might  appoint  (namely,  all  mankiml 
except  three  families)  ;is  being  persons  specially  named  or  describe<l ;  we  think  the 
power  must  be  treated,  according  to  the  only  other  alternative  in  the  18th  section, 
as  a  general  and  absolute  power. 

The  same  reasons  which  induced  us  to  put  this  construction  on  the  18th  section, 
also  appeared  to  us  to  establish,  that,  according  to  the  true  construction  of  the  7th 
section,  the  property  subject  to  the  power  was  personal  estate,  which  Mrs.  Piatt  had 
power  to  dispose  of  as  she  should  think  fit. 

With  regard  to  the  question  of  the  probate  duty,  we  are  of  opinion,  that  no  duty 
is  payable  on  the  probate  of  the  will  of  Judith  Ann  Piatt,  in  respect  of  the  residuary 
estate  of  her  father.  We  are  aware  that  this  opinion  is  directly  opposed  to  the 
decision  of  this  Court  in  The  Jtloinei/Gtneial  v.  ^'ilaff (2  C.  &  M.  124),  as  also  to  the 
previous  case  of  I'ulmrv.  Jl'hit  inure,  haioie  the  Vice-Chancellor  (5  Sim.    178).     But 
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these  cases  both  proceeded  on  the  ground,  that  property  subject  to  a  general  power 
of  appointment  forms  part  of  the  property  "for  or  in  respect  of  which  the  probate 
is  granted  ; "  and  it  appears  to  us  impossible  to  reconcile  that  doctrine  with  the  subse- 
quent decision  of  the  House  of  Lords,  in  The  AlUrrney-General  v.  Hope  (1  C.  M.  &  R., 
530).  In  that  case,  which  was  very  fully  considered,  the  House  of  Lords  held,  that 
probate  duty  was  not  payable  in  respect  of  such  parts  of  the  testator's  assets  as  were 
situate  [791]  in  America  at  the  time  of  his  death  ;  and  the  broad  ground  on  which 
that  decision  rested  was,  that  probate  duty  is  granted  in  respect  of  such  part  only  of 
the  assets  as  the  executor  can  recover  by  virtue  of  the  probate,  being  in  fact  that 
property  which,  but  for  the  will,  the  ordinary  would  in  early  times  have  been  entitled 
to  apply  in  pios  usus.  Now,  although  Judith  Ann  Piatt  had  what  we  consider  an 
absolute  power  of  appointment  over  the  property  in  question  ;  yet  it  is  clear,  that  the 
ordinary  never  could,  under  any  circumstances,  have  had  any  right  whatever  to 
inteifere  with  it ;  and  it  is  also  certain,  that,  whether  probate  be  granted  or  not,  the 
executor,  qua  executor,  can  have  no  title  to  any  part  of  the  property.  Lord  Lyndhurst, 
in  delivering  the  judgment  of  the  Court  in  The  Atlorncij-General  v.  Staff,  said,  chat  that 
case,  which  was  exactly  similar  to  the  present,  came  within  the  very  words  of  the 
36th  section  of  55  Geo.  3,  c.  184.  But  that  is  in  fact  begging  the  whole  question. 
The  words  of  the  38th  section  are,  that  the  person  applying  for  probate  shall  make 
oath  that  the  estate  and  effects  of  the  deceased,  for  or  in  respect  of  which  the  probate 
is  to  be  granted,  exclusive  of  property  of  which  the  testator  was  possessed  as  trustee, 
and  not  beneficially,  are  under  a  certain  sum.  The  question  is,  whether  property 
circumstanced  like  the  present,  is  property  of  the  deceased,  for  or  in  respect  of  which 
the  probate  is  granted ;  and  the  House  of  Lords  having  decided  that  the  probate  is 
granted  in  respect  only  of  that  property  which,  but  for  the  will,  the  ordinary  would 
have  been  entitled  to  administer  ;  and  it  being  quite  clear,  that  neither  the  ordinary  nor 
the  executor  ever  could  have  administered  any  part  of  this  property  ;  we  cannot  hold 
that  this  is  property  for  or  in  respect  of  which  the  probate  is  granted. 

It  might  be  sufficient  for  us  to  stop  hei-e  :  to  say,  that  as  it  appears  to  us  impossible 
to  reconcile  The  Attomei/-[792']-(^eneial  v.  StaJ/' with  the  subsequent  case  in  the  House 
of  Lords,  we  are  bound  to  act  on  the  latter  authority.  But  it  is  right  we  should  also 
add,  that,  even  independently  of  the  authority  of  the  case  in  the  House  of  Lords, 
there  would  be  many  serious  difficulties  resulting  from  the  doctrine  of  The  Attorney- 
General  V.  Stalf,  which  do  not  seem  to  have  occurred  to  the  Court  when  that  case  was 
decided.  The  executor  is  the  party  who  is  to  pay  the  duty,  and  the  only  funds  to 
which  he  can  resort  for  reimbursement  are  the  general  assets.  What  then  is  he  to  do 
in  a  case  like  the  present,  where  the  fund  to  be  appointed  is  very  large,  a!hd  the  general 
assets  very  small  *  It  may,  and  pi-obably  in  the  present  case  would,  happen  that  the 
duty  would  far  exceed  the  whole  of  the  assets,  which  the  executor  can  ever  possess. 
The  consequence  would  be,  that  he  never  would  be  able  to  prove  at  all.  In  the  45th 
and  following  sections  of  the  55  Geo.  3,  c.  184,  provision  is  made  for  enabling  the 
Commissioners  of  Stamps  to  grant  probate  on  credit,  where  the  assets  realized  are  not 
sufficient  to  enable  the  executor  to  pay  the  duty.  But  in  such  case,  the  full  amount 
is  made  a  debt  due  from  the  executor ;  and  it  is  plain  from  the  nature  of  the  provisions, 
that  the  legislature  did  not  contemplate  the  possibility  of  a  case  in  which  the  <]uty 
could  ever  eventually  exceed  the  amount  of  the  assets  realized  by  the  executor ;  as  it 
certainly  may,  if  the  doctrine  in  The  Attornty-Oeueral  v.  Staff  is  followed. 

How  is  the  duty  on  the  appointed  fund  to  be  obtained,  in  a  case  where  the  general 
assets  are  in  one  province,  the  province  of  Canterbury  for  instance,  and  the  appointed 
fund  in  another,  the  province  of  York  ?  The  executor  proving  in  the  province  of 
Canterbury,  would  certainly  not  be  bound  to  pay  duty  on  the  appointed  fund ;  and 
the  act  contains  no  provision  obliging  him,  in  such  case,  to  prove  at  all  in  the  province 
of  York.  The  legislature  [793]  could  hardly  have  meant,  that  the  liability  of  the 
appointed  fund  to  probate  duty,  should  depend  on  the  accident  of  its  being,  or  not 
being,  situate  in  the  same  province  with  the  general  assets. 

Again,  suppose  the  case  of  the  appointed  fund  being  in  a  foreign  country,  it  can 
hardly  be  contended,  after  The  Attorney-General  v.  Z/o/;e,  that  in  such  a  case  probate 
duty  would  be  payable ;  and  yet  there  is  no  more  rea.son  why  it  should  not  be  payable 
then,  than  where  the  funds  are  in  England ;  for  in  neither  case  would  the  probate  give 
any  right  to  the  executor. 

The  language  of  the  Court  in  The  Attwney-General  v.  Staff  is—"  The  property  by 
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the  execution  of  the  power  of  appointment  became  liable  to  her  debts,  and  became  her 
personal  estiite ;  she  had  an  absolute  control  over  it."  If  this  be  the  correct  test  as 
to  the  liability  to  piobate  duty,  it  will  include  the  case  of  a  power  to  appoint  a  sum 
to  be  raised  out  of  real  estate,  as  well  as  the  power  to  appoint  personal  estate  ;  and 
surely  it  would  be  a  strange  anomaly,  that  probate  duty  should  be  payable  in  respect 
of  a  charge  on  real  estate,  created  by  virtue  of  a  power,  when  it  is  clear  no  such  duty 
is  payable  where  the  charge  is  created  by  the  owner  of  the  fee-simple. 

We  have  pointed  out  these  incongruities  (and  many  more  might  be  suggested)  for 
the  purpose  of  shewing,  that,  in  following  the  principle  established  by  the  case  of  I'he 
Attonmi-Generai  v.  Hopv,  we  are  taking  the  course,  not  only  consistent  with  the  decision 
of  the  House  of  Lords,  but  also,  as  it  appears  to  us,  most  conformable  to  the  spirit 
and  intention  of  the  act. 

It  will  be  observed,  that,  according  to  our  view  of  this  subject,  the  Vice-Chancellor 
was  right  in  the  case  of  I'andu'sl  v.  Funiiwre  (6  Sim.  -570),  which  was  aft6r  the  case  of 
The  .-J l-[7di]-loi iieiz-Gcnerul  v.  Skiff,  in  holding  that  probate  duty  was  not  there  pay- 
able. But  we  feel  bound  to  add,  that  we  do  not  concur  in  the  reasons  in  which  his 
Honor  is  represented  as  considering  that  case  distinguishable  from  those  which  had 
preceded  it. 

On  these  grounds,  we  propose  to  return  the  following  certificate  in  answer  to  the 
questions  submitted  to  us  by  the  Master  of  the  Rolls : — 

First.  We  are  of  opinion,  that,  on  the  death  of  Judith  Ann  Piatt,  a  duty  of  one 
per  cent,  became  payable  in  respect  of  the  bequest  in  the  will  of  John  Ramsden  of  the 
residue  of  his  estate  and  efiects  to  the  said  Judith  Ann  Piatt,  after  allowing  any  duty 
already  paid  in  respect  thereof. 

Secondly  and  thirdly.  We  are  of  opinion  that,  no  probate  duty  is  payable  upon 
the  probate  of  the  will  of  the  said  Judith  Ann  Piatt,  iu  respect  of  the  estate  and  efTects 
bequeathed  and  appointed  by  her  said  will  as  aforesaid. 

Fourthly  and  fifthly.  We  are  of  opinion,  that  legacy  duty  is  payable  in  respect  of 
the  bequests  contained  in  the  will  of  the  said  Judith  Ann  Piatt,  at  the  same  rate  at 
which  it  would  have  been  payable,  if  they  had  been  mere  legacies  given  by  her,  payable 
out  of  her  own  personal  estate. 

[795]  KiNLocu  AND  Another  v.  Nevii.e.  Exch.  of  Pleas.  18-iO. — To  an  action 
of  trespass  qu.  rl.  fr.,  the  defendant  pleaded  a  right  of  way  across  the  locus  in 
quo  for  the  occupiers  of  B.  field,  on  foot  and  with  cattle  and  carriages,  enjoyed 
as  of  right  and  without  interruption  for  twenty  years  before  the  commencement 
of  the  suit,  under  the  stat.  2  &  3  Will.  4,  c.  71.  The  replication  traversed  so 
much  of  the  alleged  right  of  way  as  was  claimed  to  be  used  with  carriages,  and 
as  to  the  residue  of  the  plea,  set  forth  an  act  of  Parliament  (the  Trent  Xavigation 
Act,  23  Geo.  3,  c.  48)  under  which  the  Trent  Navigation  Company,  before  the 
commencement  of  the  twenty  years,  made  a  haling-path  for  towing  vessels  along 
the  river,  across  the  locus  in  quo,  into  B.  field ;  that  after  the  commencement  of 
the  twenty  3'ears,  under  the  powers  of  another  act  of  Parliament  (the  Dunham 
Bridge  Act,  11  Geo.  4,  c.  Ixvi.),  another  haling-path  was  set  out  nearer  to  the 
river,  but  also  across  the  locus  in  quo  and  into  B.  Held,  and  that  thereupon  the 
Navigation  Company  abandoned  the  former  haling-[)ath,  which  thenceforth  ceased 
to  be  used  ;is  such  :  that,  before  and  at  the  commencement  of  the  twenty  years, 
the  occupiers  of  B.  field  used  and  enjoyed,  as  of  right  and  without  interrnjjtion, 
Ijy  virtue  and  undin-  the  provisions  of  the  first  act  of  Parliament,  a  way  along  the 
first-mentioned  haling-palh,  across  the  locus  in  quo,  on  foot  and  with  cattle,  which 
right  of  way  ceased  and  determined  on  the  abandonment  of  that  haling-path  : 
but  that,  from  that  time  until  the  commencement  of  the  suit,  the  occupiei's  of 
B.  field,  claiming  right  to  the  way,  as  a  continuation  of  the  right  before  enjoyed 
by  them  under  the  act  of  Pailiament,  continued  to  use  the  same  way  ;  which  way, 
and  the  use  and  enjoyment  thereof  along  the  haling-path  as  aforesaid,  is  the  same 
way.  and  the  same  use  and  enjoyment  thereof  as  in  the  plea  mentioned,  except 
;us  to  the  user  with  carriages  : — lleld,  on  demurier,  that  the  replication  was  good: 
thiit  it  disclosed  facts  shewing  that  the  defendant's  user,  although  as  of  right  and 
without  interruption  during  the  twenty  years,  within  the  meaning  of  the  2  & 
3  Will.  4,  c.  71,  ss.  2  &  5,  was  not  such  as  would,  before  that  statute,  have  beau 
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sufficient  to  prove  a  claim  by  prescription  or  non-existing  grant :  and  that  those 
fasts  must  be  replied  specially,  and  could  not  have  been  given  in  evidence  under 
a  traverse  of  the  right  of  way  alleged  in  the  plea. 

[S.  C.  10  L.  J.  Ex.  248.     Applied,  Twie  v.  Preston,  1883,  24  Ch.  D.  744.     Referred  to, 
Gardner  v.  Hodgson's  Kingston  Breweries  Company,  [1900]  1  Ch.  592.] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiffs,  situate  at  the  parish 
of  Newton,  in  the  county  of  Lincoln,  (describing  its  abuttals),  and  pulling  down  posts 
and  rails  standing  thereon,  &c. 

The  defendant,  by  his  fourth  plea,  alleged  an  enjoyment  for  twenty  years  next 
before  the  commencement  of  the  suit,  by  the  respective  occupiers  for  the  time  being 
of  a  close  called  the  Breast  Field,  situate  in  the  parish  aforesaid,  and  adjoining  to  the 
said  close  in  which  &c.,  of  a  general  liiiht  of  wa3'  from  the  Breast  Field  toward.s,  unto, 
into,  through,  over,  and  along  the  close  in  which  &c.,  and  from  thence  unto  and  into 
a  common  Queen's  highway,  and  back  again,  &c.,  on  foot,  with  cattle,  and  with  carts, 
waggons,  ai]d  other  carriages,  il'c. ;  and  justified  the  trespasses  in  exercise  of  such 
right  of  wa}'.  The  fifth  plea  alleged  the  existence  of  a  common  and  public  highway 
into,  through,  over,  and  along  the  close  in  which  &c.,  for  the  purpose  of  fetching, 
drawing,  loading,  and  taking  away  all  such  lime  and  coal,  and  other  materials,  as 
might  be  landed  on  a  certain  public  landing-place  adjoining  the  said  close  in  which 
&e.,  and  a  certain  public  navigable  river  called  the  river  Trent,  [796]  from  boats, 
barges,  and  other  vessels  in  the  said  river,  and  justified  the  trespasses  in  the  use  of 
such  highway,  for  the  purpose  of  fetching  &c.,  lime,  coal,  and  other  materials  which, 
just  before  the  times  when  &c.,  had  been  landed  on  the  said  landing-place  from  boats, 
barges,  and  other  vessels  in  the  said  river. 

Replication  to  the  fourth  plea,  as  to  so  much  thereof  as  relates  to  the  allegation 
of  a  right  of  way  with  carts,  waggons,  and  other  carriages,  and  to  the  exercise  of  the 
way  with  carts,  waggons,  and  other  carriages,  traversing  such  right.  And  as  to  the 
residue  of  the  plea,  that,  after  the  making  and  passing  of  a  statute  made  and  passed 
in  the  23rd  year  of  the  reign  of  his  Majesty  King  George  the  Third,  intituled  "An 
Act  for  improving  the  Navigation  of  the  River  Trent,  from  a  place  called  \A'illden 
Ferry,  in  the  counties  of  Derby  and  Leicester,  or  one  of  them,  to  Gainsborough,  in 
the  county  of  Lincoln,  and  for  empowering  persons  navigating  vessels  thereon  to  hale 
the  same  with  horses,"(a)  and  before  the  commencement  of  the  said  period  of  twenty 
years  in  the  said  fourth  plea  mentioned,  to  wit,  on  the  1st  day  of-January,  178-5,  the 
company  of  Propiietors  of  the  River  Trent  Navigation,  in  the  said  act  mentioned,  and 
by  virtue  of  and  according  to  and  in  pursuance  of  the  said  act,  did  set  out,  and  from 
thence  until  the  abandonment  thei'cof  hereinafter  mentioned,  did  use,  a  certain  con- 
venient and  sufficient  path  for  haling,  towing,  and  drawing,  by  men  or  with  horses, 
any  boats,  [797]  barges,  keels,  or  other  vessels  using  the  said  navigation  ;  which  said 
path  was  a  certain  path  from  and  out  of  the  said  common  highway  towards,  unto, 
into,  and  through  the  said  close  in  which  &c.,  unto,  into,  and  through  the  said  close 
called  the  Breast  Field.  And  the  plaintiff's  further  say,  that  afterwards,  and  since  the 
commencement  of  the  said  period  of  twenty  years  in  the  said  fourth  plea  mentioned, 
and  before  the  first  of  the  said  times  when  &c.  in  the  declaration  mentioned,  and  after 
the  passing  of  a  statute  made  and  passed  in  the  1 1th  year  of  the  reign  of  King  George 
the  4th,  intituled  "  An  Act  for  building  a  Bridge  over  the  river  Trent,  from  Dunham,  in 
the  county  of  Nottingham,  to  the  opposite  shore  in  the  county  of  Lincoln,"  (11  Geo.  4, 
c.  Ixvi.),  to  wit,  on  the  1st  day  of  Januaiy,  1833,  the  Dunham  Bridge  Company,  in 
the  said  secondlj'  recited  act  mentioned,  did,  under  and  by  virtue  and  in  pursuance 
of  the  said  last-mentioned  act  of  Parliament,  for  the  length  of  sixty  yards  next  to  the 

{a)  23  Geo.  3,  c.  48  :  the  92nd  section  whereof  enacts,  "  That  all  owners  and 
occupiers  of  lands  through  which  the  said  haliug-path  shall  be  made,  shall  have  free 
liberty  to  use  the  said  haling-path  as  a  foot-way,  bridle-way,  or  drift-way  for  their 
cattle,  to,  from,  or  through  their  respective  lands,  and  to  or  from  their  proper  watering 
places  at  the  said  river :  .  .  .  and  all  persons  authorized  to  u.se  the  said  haling-path, 
by  themselves  or  with  horses  (not  drawing),  or  other  cattle  as  aforesaid,  shall  be  liable 
to  the  like  penalties  and  forfeitures  for  any  trespasses  or  neglects  hereinbefore  specified, 
or  owners,  or  drivers,  or  horses,  employed  in  haling  boats,  &c.,  are  subject  to  by  virtue 
of  this  act,"  &c. 
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Dunham  Bridge  in  the  said  act  mentioned,  being  part  of  the  length  of  the  path  next 
hereinafter  mentioned,  set  out  and  make,  and  the  said  Company  of  the  Proprietors 
of  the  Kiver  Trent  Navigation  did,  under  and  by  virtue  and  in  pursuance  of  the  tirst- 
meutioned  act,  for  the  residue  of  the  length  of  the  path  next  hereinafter  mentioned, 
set  out  and  make,  and  the  last-mentioned  Company  have  from  thence  hitherto  used 
and  maintained,  one  other  sufficient  and  convenient  path,  nearer  than  the  said  first- 
mentioned  path  to  the  said  rivei-,  for  haling,  towing,  or  drawing  by  men  or  with  horses, 
any  boats,  barges,  keels,  or  otljer  vessels  using  the  said  navigation  ;  the  said  secondly 
mentioned  path  being  so  made  as  aforesaid  in  a  continuous  line  from  and  out  of  the 
said  highway  towards,  unto,  into,  and  through   the  said  close  in  which,  <^c.,  unto, 
into,  and  through  the  said  close  called  the  Breast  Field  :  and  the  said  Company  of 
Proprietors  of  the  Kiver  Trent  Navigation  did   thereupon,   after  the  said  secondh' 
mentioned  path  had  been  so  set  out  and  made  as  aforesaid,  [798]  and  within  twenty 
years  next  before  the  commencement  of  this  suit,  and  before  the  iirst  of  the  said 
times  when  itc.  in  the  declaration  mentioned,  to  wit,  on  the  day  and  year  l;ist  afore- 
said, wholly  abandon  the  said  tirst^mentioued  haling-path,  which  thereupon  did  cease, 
and  from  thence  hitherto  hath  ceased,  to  be  or  to  be  used  as  such  haling-path  as  afore- 
said ;  and  from  the  time  of  the  said  abandonment  of  the  said  first-mentioned  haling- 
path  hitherto,  the  said  secondly  mentioned  haling-path  hath  been  and  still  is  the  only 
haling-path  to,  from,  through,  or  in  the  said  clo.se  in  which  &c.,  and  also  the  only 
haling-path,  to,  from,  through,  or  in  the  said  close  called  the  Breast  Field.     And  the 
plaiutifj's  fui'thei-  say,  that  before  and  at  the  time  of  the  commencement  of  the  period 
of  twenty  years  in  the  said  plea  mentioned,  until  the  said  abandonment  of  the  said 
first-mentioned  path,  the  occupiers  of  the  said  close  called  the  Breast  Field  actually 
had,  used,  and  enjoyed,  and  were  respectively  accustomed  to  have,  use,  and  enjoy, 
as  of  right  and  without  interruption,  by  virtue  of  and  under  the  provisions  of  the 
said  first-mentioned  act,  but  not  under  any  other  right  or  title,  a  way  in  and  along  the 
said  tirst-mentioned  haling-path,  for  themselves  and  their  servants  to  go,  return,  pass, 
and  repass,  on  foot  and  with  horses,  mares,  geldings,  sheep,  and  cattle,  from  the  said 
close  called  the  Breast  Field  towards,  unto,  and  into,  through,  over,  and  along  the 
said  close  in  which  &c.,  and  from  thence  unto  and  into  the  said  highway,  and  so  from 
thence  back  again,  from  the  said  highway  towards,  unto,  into,  and  through  the  said 
close  in  which  ifec,  unto  and  into  the  said  close  called  the  Breast  Field,  every  year 
and  all  times  of  the  year,  at  his  or  their  free  will  and  pleasure,  as  to  the  said  close 
called  the  Breast  Field  belonging  and  appertaining :  which  said  right  of  way,  during 
the  period  of  twenty  years  in  the  said  fourth  plea  mentioned,  and  before  the  first  of 
the  said  times  when  iVc.  in  the  declaration  mentioned,  ceased  and  determined  upon 
and  by  virtue  of  the  said  making  of  the  said  secondly  [799]  mentioned  haling-path, 
and  the  said  abandonment  of  the  said  first-mentioned  haling-path.     And  the  plaintifi's 
further  say,  that  from  the  time  when  the  said  first-mentioned  haling-path  was  so 
abandoned  as  aforesaid,  and  ceased   to  be  such  haling-path  as  aforesaid,  until  the 
commencement  of  this  suit,  the  respective  occupiers  for  the  time  being  of  the  said 
close  called  the  Breast  Field,  claiming  right  to  the  way  hereinafter  mentioned,  as  and 
by  way  of  a  continuation  of  the  said  right  so  l>y  the  respective  occupiers  for  the  time 
being  of  the  said  clo.se  called  the  Breast  Field,  by  virtue  of  and  under  the  provisions 
of  the  said  first^mentioned  act,  previously  had,  used,  and  enjoyed  as  aforesaid,  con- 
tinued to  use  and  enjoy,  and  were  respectively  accustomed  to  use  and  enjoy,  and  had 
actually  hiid,  used,  and  enjoyed,  ;is  of  right  and  without  interruption,  in  and  along 
the  said   first-mentioned   haling-path,  the  same  way  as    aforesaid   [describing   it  as 
before] :   And  the  plaintifi's  further  say,  that  the  said   way,  and   tue  said  use  and 
enjoyment  thereof  in  and  along  the  said  first-mentioned  haling-path,  was  and  is  the 
same  way,  and  the  same  use  and  enjoyment  thereof,  as  the  way,  and  the  use  and 
enjoyment  thereof,  in  the  said  fourth  plea  mentioned,  except  so  far  as  the  plea  alleges 
the  same  to  be  a  way  for  carts,  waggons,  and  other  carriages,  and  not  another  or  a 
different  way,  use,  or  enjoyment,  and  that  there  was  no  origin,  title,  or  ground  for 
the  said  alleged  right  of  way,  so  far  as  the  same  does  not  relate  to  carts,  was;gons,  and 
carriages,  which   was  so  used  and  enjoyed  ;is   in  the  said   fourth  plea  and  in  this 
replication  mentioned,  except  the  said  first-mentioned  act  of  I'arliament.     Verification. 
The  defendant,  as  to  so  much  of  this  replication  as  related  to  the  allegation  in  the 
plea  of  the  right  of  way  with  carriages,  joined  issue  thereon  :  and  as  to  the  residue  of 
the  replication,  demurred  specially,  assigning  for  causes,  that  the  said  replication  is 
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double,  in  this,  that  it  states  several  distinct  and  material  issues  :  that  the  plaintiffs 
ought  either  to  have  traversed  the  matters  contained  in  the  [800]  fourth  plea,  or  to 
have  confessed  and  avoided  such  matters ;  that  the  plaintiffs  have  in  their  replication 
set  out  another  and  difTerent  right  of  way,  and  averred  it  to  be  the  same  right  of  way 
and  identical  with  that  claimed  by  the  defendant  in  his  said  fourth  plea,  as  to  the 
said  close  called  the  Breast  Field  belonging  and  appertaining  ;  and  that  the  said 
replication  is  argumentative,  and  no  certain  or  specific  issue  can  be  taken  thereon,  &c. 
The  following  point  was  also  stated  in  the  margin  : — ^Jhat  the  right  of  way  in  the 
fourth  plea  and  in  the  introductory  part  of  the  said  replication  mentioned,  did  not 
cease  b}'  the  setting  out  and  making  of  the  said  haling-path  by  the  Dunham  Bridge 
Company  of  Proprietors  of  the  River  Trent  Navigation,  as  in  the  replication  mentioned. 
Joinder  in  demurrer. 

To  the  5th  plea,  the  plaintiffs  new  assigned,  that  they  issued  their  writ,  &c.,  not 
only  for  the  several  trespasses  in  the  introductory  part  of  the  said  -Sth  plea  mentioned, 
and  therein  attempted  to  be  justified,  but  also  for  that  the  defendant,  on  the  said 
several  days  and  times  &c.,  broke  and  entered  the  said  close  of  the  plaintiff,  &c.  &c., 
which  are  other  and  diflerent  trespasses  than  the  said  trespasses  in  the  said  5th  plea 
mentioned,  and  therein  attempted  to  be  justified,  &c. 

Plea  to  the  new  assignment,  setting  up  the  same  right  of  way  as  alleged  in  the 
4th  plea :  to  which  there  was  a  replication  in  the  same  terms  as  the  replication  to  the 
4th  plea,  which  was  followed  also  by  a  similar  joinder  of  issue,  demurrer,  and  joinder 
in  demurrer. 

The  case  was  now  argued  by 

Bayley  for  the  defendant,  in  support  of  the  demurrer.  The  replications  aie  bad  : 
they  do  not  in  any  way  meet  the  right  set  up  by  the  pleas.  The  defendant  claims  a 
general  right  of  way,  on  foot,  and  with  cattle  and  carriages,  from  the  Breast  Field, 
over  the  plaintiff's  clo.se,  into  a  highway,  and  back  again.  The  plaintiffs,  in  answer  to 
this  claim,  after  traversing  the  right  so  far  as  it  is  claimed  to  [801]  be  used  with 
carriages,  set  forth  an  act  of  Parliament,  under  which  they  say  a  haling  or  towing  path 
was  set  out  by  the  Trent  Navigation  Company,  before  the  commencement  of  the  period 
of  twenty  years  mentioned  in  the  pleas,  and  another  act  under  which  that  path  was 
discontinued  as  a  haling-path  and  another  made  and  usid  instead  of  it,  within  the 
twenty  years  ;  and  then  allege  that  the  occupiers  of  the  Breast  Field  continued  to  use 
the  former  after  its  abandonment,  and  that  the  way  so  used  is  that  alleged  in  the 
pleas  ;  and  that  the  defendant  has  no  other  right  except  under  the  act  of  Parliament. 
But  that  is  not  the  right  claimed  by  the  pleas  ;  what  they  claim  is  a  drift-way  in 
respect  of  the  occupation  of  the  Breast  Field.  The  plaintiffs  ought  to  have  traversed 
the  right  of  way  as  alleged.  Again,  the  replication  does  not  shew  that  the  defendant 
has  any  connexion  wdth  the  Trent  Navigation  Company,  but  only  that  he  has  in  fact 
used  the  path.  [Alderson,  B.  What  is  the  replication  but  a  denial  of  the  defendant's 
user  as  of  right?]  Yes — but  it  is  an  argumentative  instead  of  a  direct  denial. 
[Lord  Abinger,  C.  B.  It  seems  to  me  that  the  plaintiff's  should,  at  all  events,  have 
shewn  in  their  replication  that  the  right  of  the  defendant  was  connected  with  the  user 
of  the  towing-path  under  the  act :  that,  however,  would  only  have  been  an  argu- 
mentative denial  of  the  right  alleged.]     The  Court  then  called  on 

Waddington  to  support  the  replications.  The  question  in  this  case  -turns  on  the 
construction  of  the  Prescription  Act,  2  &  3  Will.  4,  c.  71,  and  it  becomes  necessary 
to  refer  to  that  act,  and  to  the  cases  decided  on  it,  to  shew  that,  in  the  present  case, 
the  plaintiffs  could  not  have  pleaded  otherwise  in  confession  and  avoidance  of  the  pleas. 
The  2nd  section  of  the  act  provides,  that  no  claim  to  any  way  or  other  easement,  &c., 
when  it  shall  have  been  actually  enjoyed  by  any  pei-son  claiming  right  thereto,  without 
interruption,  for  the  full  period  of  twenty  years,  shall  be  [802]  defeated  or  destroyed 
by  shewing  only  that  it  was  first  enjoyed  at  any  time  prior  to  such  period  of  twenty 
years,  &e.  Then  the  5th  section  prescribes  the  mode  of  pleading  and  replying  to  such 
rights : — enacting,  "  that  in  all  pleadings  to  actions  of  trespass,  and  in  all  other 
pleadings  wherein,  before  the  passing  of  this  act,  it  would  have  been  necessary  to 
allege  the  right  to  have  existed  from  time  immemorial,  it  shall  be  sufficient  to  allege 
the  enjoyment  thereof,  as  of  right,  by  the  occupiers  of  the  tenement  in  respect 
whereof  the  same  is  claimed,  for  and  during  such  of  the  periods  mentioned  in  this 
act,  as  may  be  applicable  to  the  case,  &c. ;  and  if  the  other  party  shall  intend  to  rely 
on  any  proviso,  exception,  incapacity,  disability,  contract,  agreement,  &c.,  or  on  any 
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cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the  simple  fact  of  enjoyment, 
the  same  shall  be  specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  I'eceived  in  evidence  on  any  general  traverse  or  denial 
of  such  allegation."  Now,  here  the  facts  alleged  in  the  replication,  are  consistent 
with  the  simple  fact  of  enjoyment  by  the  defendant,  as  of  right  and  without  interrup- 
tion. It  confesses  a  user  of  twenty  years ;  but  shews  that,  before  the  commencement 
of  the  twenty  years,  a  certain  state  of  things  existed  which  gave  rise  to  and  authorized 
that  user ;  that  that  state  of  things  ceased  to  exist  within  the  twenty  j'ears  ;  but  that 
the  defendant's  user,  notwithstanding  continued.  It  admits  an  adverse  enjoyment 
down  to  the  commencement  of  the  suit — but  an  enjoyment  originating  under  the 
authority  of  the  act  of  Parliament,  and  in  no  other  right.  It  is  clear,  that  up  to  the 
period  of  the  abandonment  of  the  first  haling-path,  this  was  a  strictly  rightful  enjoy- 
ment, inider  the  23  Geo.  3,  c.  48,  s.  92  :  then  the  replication  goes  on  to  state  a  con- 
tinuance of  the  user  after  such  abandonment ;  but  it  cannot  be  .said  that  the  same 
right  which  existed  only  by  virtue  of  a  kind  of  parliamentary  contract  between  the 
owners  of  the  land  and  the  [803]  Canal  Company, — could  continue  after  the  legal 
abandonment  of  the  way  by  the  latter.  When  the  land  could  not  be  otherwise 
used,  it  was  rea.sonable  that  the  way  should  be  enjoyed  ;  but  inasmuch  as,  by  the  act 
of  parliament  (23  Geo.  3,  c.  48,  s.  25),  the  soil  of  the  haling-path  remained  in  the 
owner  of  the  land,  why  should  the  easement  continue,  when  it  was  no  longer  used  as 
a  haling-path,  and  the  owner  had  it  in  his  power  to  resume  all  his  original  rights'?  It 
reverted  to  him  free  from  the  easement,  which  was  no  longer  necessary.  This  is 
not  such  a  user  as  could  have  been  inferred  from  prescription  or  a  lost  grant  before 
the  act;  but  the  ciicumstances  disclose  (in  the  words  of  s.  2),  "a  way  in  which  the 
easement  is  defeated,  other  than  by  shewing  that  it  was  fii'st  enjoyed  before  the 
twenty  years ; "  and  therefore  they  may  be  given  in  evidence  to  defeat  it, — but  not 
without  pleading  them.  There  is  a  user  thioughout,  "as  of  right,  and  without 
interruption  : "  first,  under  the  act  of  Parliament,  and  then  as  an  adverse  enjoyment 
claimed  in  continuation  of  the  former  right.  No  doubt,  if  the  latter  had  continued 
for  twenty  years,  it  could  not  have  been  avoided.  In  Biighl  v.  IValker  (1  C.  M.  &  R. 
211),  the  qualities  of  the  enjoyment  neces.sary  to  clothe  the  party  with  the  right, 
under  this  statute,  were  fully  considered.  Parke,  B.,  says — "  In  order  to  estiiblish  a 
right  of  way,  and  to  bring  the  case  within  this  section,  (s.  2),  it  must  be  proved  that 
the  claimant  has  enjoyed  it  foi'  the  full  period  of  twenty  years,  and  that  he  has  done 
so  'as  of  right,'  for  that  is  the  form  in  which  (by  s.  5)  such  a  claim  must  be  pleaded  ; 
and  the  like  evidence  would  have  been  required  before  the  statute,  to  prove  a  claim 
by  prescription  or  non-existiTig  grant.  Therefore,  if  the  way  shall  appear  to  have 
been  enjoyed  by  the  claimant,  not  openly  and  in  the  manner  that  a  person  rightfully 
entitled  would  have  used  it,  but  by  stealth,  as  a  trespasser  would  have  done — if  he 
shall  [804]  have  occasionally  asked  the  permis.sion  of  the  occupier  of  the  land — no 
title  woulfl  be  acquired,  because  it  was  not  enjoyed  'as  of  right.'  The  same  doctrine 
is  laid  down  in  Tickle  v.  Brmmi  (4  Ad.  &  Ell.  382;  G  Nev.  &  M.  230),  and  Jkufkij  v. 
Clarke  (2  Bing.  N.  C.  705;  3  Scott,  258).  The  enjoyment  necessary  to  give  a  title, 
therefore,  does  not  mean  enjoyment  adversely,  but  enjoyment  openly,  without  force 
or  fraud — nee  vi,  nee  clam,  nee  precarie.  [Alderson,  B.  You  say  you  could  not 
safely  traverse  the  right,  becau.se  there  has  been  a  continuous  adverse  user  for  the 
whole  period.]  Yes — a  contiiuious  user  as  of  right;  but  which  is  shewn,  by  the  facts 
averred  in  the  replication,  not  to  be  such  as  that  a  title  by  pre.scription  or  lost  grant 
could  be  inferred  from  it.  Then  is  it  sufficiently  avoided?  It  clearly  is,  if  the  right 
ceased  on  the  a!)andonment  of  the  haling-path  ;  which  is  a  matter  to  be  replied, 
because  it  does  not,  like  leave  asked,  break  the  continuity  of  the  twenty  years'  user, 
but  is  consistent  with  it.  The  plaintifts  admit  that  the  defendant'.s  user  was  an 
enjoyment  under  a  claim  of  right,  (which  is  what  is  meant  in  s.  5),  although  not  such 
as  to  confer  a  right  in  law,  when  inquired  into.  This  is,  in  truth,  an  agreement 
beginning  before  the  commencement  of  the  twenty  years,  but  extending  over  only  a 
part  of  that  period.  Unity  of  possession  for  a  part  of  the  time  may  lie  shewn  under 
the  general  traverse;  because,  there  the  easement  is  not  enjoyed  as  an  easement: 
Onkij  V.  Gardiner  (4  M.  &  W.  496).  [Lord  Abinger,  C.  B.  Was  it  necessary  to  do 
more  than  to  put  upon  the  record  the  right  under  which  the  defendant  was  entitled, 
and  the  determination  of  it!]  At  all  events,  the  rest  of  the  replication  is  only 
surplusage.     It  is  objected  that  an  issue  could  not  be  taken  on  it;  t)Ut  the  defendant 
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might  have  denied  the  abandonment,  or  that  his  right  was  solely  under  the  act. 
Then  it  is  .said  the  replication  is  [805]  double  ;  but  it  only  consists  of  a  number  of 
facts  making  up  one  defence.  Again,  it  is  said  that  it  sets  out  a  different  way  from 
that  stated  in  the  plea  ;  if  so,  the  defendant  should  have  traversed  it. 

Bayley,  in  reply.  It  may  be  admitted  that  the  replication  confesses  the  user  as 
of  right ;  but  it  does  not  avoid  it.  It  avers  that  the  original  haling-path  has  ceased  ; 
but  it  does  not  state  that  the  act  of  Parliament  is  repealed  ;  nor  is  any  connexion 
shewn  between  the  occupier  of  the  Breast  Field  and  the  Trent  Navigation  Company. 
Further,  the  Dunham  Bridge  Act  does  not  expressly  substitute  the  new  for  the  old 
haling-path.  The  argument  for  the  plaintiffs  amounts  to  this,  that  the  discontinuance 
of  it  as  a  haling-path  by  the  Company  necessarily  deprived  the  defendant  of  his  right. 
But  if  so,  the  general  traverse  would  have  been  sufficient,  and  the  plea,  being  divisible, 
might  have  been  found  partly  for  the  plaintiff"  and  partly  for  the  defendant :  Higham 
V.  Rahctt  (.5  Bing.  N.  C.  622,  7  Scott,  827).  If  this  replication  amounts  to  anything, 
it  is  to  the  statement  of  a  different  right  of  way  from  that  which  the  defendant 
has  claimed. 

Lord  Abinger,  C.  B.  I  am  of  opinion,  on  consideration,  that  the  replication  is 
sufficient.  If  the  plaintiffs  had  simply  traversed  the  right  as  alleged,  and  then  shewn 
on  the  trial  the  facts  as  they  are  set  forth  in  the  replication,  the  answer  would  have 
been,  that  they  ought  to  have  been  pleaded,  because  they  admit  a  continued  adverse 
user  during  the  twenty  years.  The  replication  is  not  vitiated  by  the  admission  of 
the  right  during  a  part  of  the  time ;  it  is  only  putting  on  the  record  more  than  is 
necessary.  Here  the  plaintiffs  have  confessed  the  whole,  and  avoided  the  whole. 
Another  question  arises,  as  to  whether  the  right  given  by  the  act  to  use  the  haling- 
path  has  ceased.  That  is  a  question  of  [806]  law,  and  if  the  plaintiffs  have  failed  to 
shew  that,  they  have  shewn  nothing.  I  am  of  opinion  that  it  has  ceased.  [His 
Lordship  read  the  92nd  section.]  The  intention  of  the  act  was,  that,  so  long  as  there 
was  a  haling-path,  the  owners  and  occupiers  of  the  land  over  which  it  passed  should 
have  a  right  to  use  it,  and  no  longer.  I  think,  therefore,  that  the  plaintiffs  are  entitled 
to  judgment. 

Alderson,  B.  I  am  of  opinion  that  the  proper  construction  of  Lord  Tenterden's 
act  is  that  for  which  Mr.  Waddington  has  contended.  If  a  parol  permission  extends 
over  the  whole  of  the  twenty  years,  the  party  enjoys  the  way  as  of  right  and  without 
inteiTuption  for  the  twenty  years ;  not  so,  if  the  leave  given  be  from  time  to  time 
within  the  twenty  years.  The  5th  section  creates  the  difficulty.  The  act,  however, 
does  not  alter  the  nature  of  the  right  necessary  to  give  a  legal  title.  The  party  who 
avers  the  light  must  mean  such  as  could  be  inferred  to  exist  by  custom,  prescription, 
or  non-existing  grant :  and  the  othei'  party  must  shew  in  his  answer  that  there  is  no 
right  of  that  nature.  Here  the  replication  states,  that,  within  twenty  years  before 
the  commencement  of  the  suit,  the  haling-path  was  shifted,  and  the  previous  one 
abandoned.  If  so,  according  to  the  act  of  Parliament,  the  defendant's  right  to  use  it 
ceased.  So  that  the  i-eplication  shews  that  the  defendant  could  not  have  exercised 
the  right  either  by  custom,  prescription,  or  grant,  and  is  therefore  sufficient. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Bayley  then  applied  for  leave  to  amend,  by  pleading  that  the  defendant  had 
enjoyed  the  right  for  forty  yeais. 

Leave  to  amend  on  payment  of  costs;  otherwise, 

Judgment  for  the  plaintiffs. 

[807]  Gripper  and  Others  v.  BRisTOW.(a)  Exch.  of  Pleas.  1840.— The  defen- 
dant having  agreed  to  give  the  plaintiffs  a  warrant  of  attorney  to  secure  his  debt 
to  them,  the  plaintiffs  employed  P.,  an  attorney,  to  prepare  it.  P.  called  with  it  on 
the  defendant,  and  told  him  it  must  be  signed  in  the  presence  of  some  professional 
man,  and  that  he  should  procure  Mr.  S.  to  attest  it ;  and  the  defendant  accordingly 
went  to  procure  S.'s  attendance,  but  met  him  in  the  street,  when  P.  told  him  they 
were  coming  to  his,  S.'s,  office,  that  he  might  witness  the  execution  of  a  warrant 
of  attorney  by  the  defendant.  The  defendant  then  suggested  that  they  had  better 
go  to  P.'s  office,  which  was  nearer.     They  went  there  accordingly ;  P.  placed  the 

(a)  This  case  was  decided  by  Alderson,  B ,  sitting  alone  on  the  last  day  of  the  term. 
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paper  in  S.'s  hands,  and  S.  then  read  over  and  explained  the  warrant  of  attorney 
to  the  defendant,  and  asked  him  whether  he  wished  him  to  witness  the  execution 
of  it  as  his  attorney.  The  defendant  replied  that  he  did,  and  then  signed  it,  and 
S.  attested  it.  P.  offered  to  pay  S.  for  his  attendance,  but  he  said,  as  it  would 
come  out  of  the  defendant's  pocket,  he  should  make  no  charge  ;  for  which  the 
defendant  expressed  himself  obliged  : — Held,  that  S.  was  not  expressly  named  by 
the  defendant,  and  attending  on  his  behalf,  so  as  to  satisfy  the  stat.  1  &  2  Vict, 
c.  110,  s.  9  ;  and  the  warrant  of  attorney  and  judgment  signed  thereon  were  set 
aside. — Semble,  that  this  is  an  objection  which  cannot  be  waived  by  the  defendant. 

[S.  C.  8  Dowl.  P.  C.  797 ;  9  L.  J.  Ex.  324.] 

Kelly  had  obtained  a  rule  to  shew  cause  why  the  warrant  of  attorney  given  bj'  the 
defendant  in  this  action  should  not  be  set  aside,  and  why  the  writ  of  fieri  facias  issued 
herein  should  not  be  set  aside  for  irregularity  ;  on  the  ground  that  the  warrant  of 
attorney  was  not  duly  attested  according  to  the  stat.  1  &  2  Viet.  c.  110,  s.  9.  The 
affidavit  of  the  defendant  (an  innkeeper  at  Hertford),  on  which  the  application  was 
founded,  stated,  in  substance,  that,  in  consequence  of  an  application  by  the  plaintiffs 
to  him  for  some  security  for  his  debt  to  them,  it  was  agreed  that  he  should  sign  a 
warrant  of  attorney  for  £250,  and  the  plaintiffs  undertook  to  give  instructions  to 
Mr.  Prangley,  their  attorney,  to  prepare  it :  that,  on  the  2.5th  April  last,  Prangley 
called  on  the  defendant,  and  told  him  that  "he  had  prepared  the  thing  to  be  signed 
by  him,"  and  requested  him  to  call  at  his  office  for  the  purpose,  and  an  appointment 
was  made  accordingly  for  8  o'clock  that  evening ;  but  before  that  hour,  Prangley 
called  on  the  defendant  with  the  warrant  of  attorney,  and  stated  that  it  must  be 
signed  in  the  presence  of  some  professional  man,  and  that  he  should  procure  Mr. 
Edward  Robert  Spence  to  attest  it;  and  accordingly  he  took  with  him  the  warrant  of 
attorney  for  the  purpose  of  procuring  Mr.  Spence's  attendance  :  that  the  defendant 
afterwards  attended  at  Prangley's  office,  and  executed  the  warrant  of  attorney  in  the 
presence  of  Prangley  and  Speiu'e,  whom  Pi-angley  had  [808]  so  of  his  own  accord 
procured  to  attend  for  the  purpose  of  attesting  it :  that  Prangle)^  placed  the  warrant 
of  attorney  in  Spence's  hands,  without  the  defendant's  having  previously  consulted 
Spence  on  the  subject,  and  without  his  having  himself  read  the  warrant  of  attorney : 
that  Pranglcv,  after  the  execution  of  the  warrant  of  attorney,  offered  to  pay  Spence 
for  his  attendance,  but  he  declined  making  any  charge  for  it  The  defendant  deposed 
also,  that,  if  he  had  been  allowed  to  use  his  own  discretion  in  the  nomination  of  an 
attorney  to  attest  his  execution,  he  should  have  employed  a  Mr.  Sworder,  to  whom 
he  was  under  obligations,  and  who  resided  very  near  him,  and  whom  he  had  consulted 
on  all  former  occasions ;  that  Spence  was  expressly  named  by  Prangley,  and  not  by 
him  the  defendant,  and  that  he  believed  that  Prangley,  knowing  that  the  defendant 
was  indebted  to  Sworder,  engaged  Spence  to  attend  in  orrler  that  Sworder  might  not 
be  informed  of  the  nature  of  the  security  which  the  defendant  was  required  to  sign. 
On  the  Kith  May,  judgment  was  signed  under  the  warrant  of  attorney,  and  execution 
issued.     The  present  rule  was  obtained  on  the  9th  of  June. 

The  affidavit  of  Spence,  in  opposition  to  the  rule,  stated,  that  in  the  evening  of  the 
25th  April,  he  met  Prangley  in  the  street  of  Hertford,  in  company  with  the  defendant 
with  whom  he  was  well  acquainted,  when  Prangley  stat«d  to  him,  in  the  defendant's 
hearing,  that  they  were  coming  to  his,  Spence's,  office,  that  he  might  witness  the 
execution  of  a  warrant  of  attorney  by  the  defendant ;  that  the  defendant  suggested 
that  the}'  had  better  go  to  the  office  of  Prangley,  which  was  nearer  ;  that  the  deponent 
accordingly  went  with  them  to  Prangley's  office,  and  there  read  over  and  explained  the 
warrant  of  attorney  to  the  defendant,  an<l  ;isked  him  whether  he  wished  him,  the 
deponent,  to  witness  the  execution  of  it  as  attorney  for  him  the  defendant,  to  which 
he  replied  that  he  did  ;  and  the  deponent  witnessed  it  accordingly  :  that  Prangley 
offered  to  pay  the  [809}  deponent  for  his  attendance  ;  but  he  said  that,  as  it  would 
come  out  of  the  defendant's  pocket,  he  should  make  no  charge,  and  the  defendant 
thereupon  expressed  himself  much  obliged  to  the  dcponeiii.  No  affid.ivit  was  produced 
from  Prangley,  but  it  was  sworn  that  he  had  left  liettford  in  consequence  of  pecuniar}' 
eml)arrassments,  and  that  the  plaintiffs  were  unable  to  have  any  communication  with 
him,  or  to  procure  an  affidavit  from  him. 

H.  V.  Richards  and  Brarawell  shewed  cause  against  the  rule.     First,  the  attestation 
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by  Spence  was  suflficient  to  satisfy  the  statute.  It  is  not  sworn  by  the  defendant  that 
he  had  no  previous  communication  with  Prangley,  and  the  statement  of  Spence,  that 
he  met  the  defendant  coming  to  his  office  for  the  purpose,  is  a  contradiction  of  what 
the  defendant  intended  should  be  inferred  from  his  affidavit,  viz.,  that  the  calling  in 
of  Spence  was  entirely  the  act  of  Prangley.  Then  it  appears  that  the  defendant,  on 
being  asked  by  Spence  whether  he  wished  him  to  attest  the  instrument  on  his  behalf, 
answered  in  the  affirmative,  and  so  clearly  adopted  him  as  his  attorney.  This  case  is 
not  distinguishable  from  those  of  Oliver  v.  JFoodruffe  (4  M.  &  W.  650),  Bligh  v.  Brewer 
(1  C.  M.  &  E.  651),  and  Taylor  v.  Nichdh  (ante,  p.  91).  These  cases  establish,  that 
from  whatever  quarter  the  suggestion  of  the  attorney's  name  comes,  if  there  be  any 
expression  of  the  defendant,  shewing  affirmatively  that  he  recognises  him  as  his  attornej' 
for  the  purpose,  it  is  sufficient.  [Alderson,  B.  There  does  not  appear  to  have  been 
an  exercise  of  any  option  in  the  present  case ;  it  looks  like  an  express  naming  by 
Prangley.  The  difficulty  arises  from  that  part  of  the  defendant's  affidavit  being  left 
unanswered.  Suppose  Prangley  had  made  an  affidavit,  and  admitted  that  part  of  it  ?] 
It  is  consistent  with  all  the  defendant  states,  that  [810]  he  did  expressly  assent  to  the 
nomination  of  Spence  as  his  attorney.  It  was  in  effect  an  attendance  at  the  request 
of  the  defendant ;  he  had  the  option  of  answering  in  the  negative  to  Spence's  question. 
If  the  party  has  an  election  at  any  time  before  the  irrevocable  act  of  signature,  it  is 
sufficient. 

But  further,  this  is  an  irregularity  only,  and  the  plaintiff  has  waived  it  by  his 
delay  in  making  this  application.  If  he  had  applied  earlier,  the  plaintiffs  might  have 
agreed  to  set  aside  the  instrument,  and  have  proceeded  against  him  on  the  original 
con.sideration.  [Alderson,  B.  If  the  warrant  of  attorney  be  void  under  the  statute, 
the  plaintiff  has  signed  judgment  without  authority  ;  how  can  it  be  waived  ?  it  is  the 
same  as  if  a  stranger  had  signed  judgment.]  [They  argued  also,  that  the  defendant 
had  waived  the  invalidity  of  the  warrant  of  attorney,  by  a  subsequent  arrangement 
with  the  sheriH  for  the  sale  of  his  goods.] 

Kelly  (with  whom  were  Kuowles  and  W.  H.  Watson)  contrii.  It  is  an  entirely 
new  principle  of  law,  that  a  non-compliance  with  a  statute  can  be  waived  or  cured. 
This  is  no  irregularity  within  the  meaning  of  the  rule  of  H.  2  Will.  4  ;  it  is  the  signing 
of  a  judgment  on  a  void  instrument,  i.e.  without  authority,  and,  for  this  purpose,  by 
a  mere  stranger.  Such  a  defect  as  that  cannot  be  cured.  In  a  recent  case  in  the 
Court  of  Queen's  Bench,  an  annuity  was  set  aside  for  want  of  enrolment,  after  a  lapse 
of  27  years.  Where  a  statute  requires  certain  forms  to  give  validit}'  to  an  instrument, 
if  they  be  not  observed,  the  instrument  is  void,  and  must  be  set  aside  at  any  time  if 
the  Court  be  satisfied  that  the  statute  has  not  been  complied  with.  If  it  were  other- 
wise, parties  might  always  defeat  the  statute  by  swearing  to  some  supposed  assent  or 
waiver,  which  could  not  be  contradicted. 

With  regard  to  the  other  point,  it  has  always  been  held  [811]  that  the  statute 
must  be  strictly  and  substantially  complied  with,  for  the  benefit  of  the  debtor ;  Rice 
V.  Linsted  (6  Scott,  895;  7  Dowl.  P.  C.  153).  The  words  "expressly  named  "are 
used  in  contradistinction  to  a  naming  by  implication  from  the  circumstances  :  'Taylor  v. 
AHcholh.  Here  theie  was  no  naming  by  the  defendant,  either  express  or  implied.  The 
defendant  positively  sweais  th.it  Spence  was  not  named  by  him,  but  expressly  named 
by  Prangley  ;  and  where  the  party  thus  brings  himself  directly  within  the  words  of 
the  statute,  the  Court  will  call  for  some  direct  contradiction  on  the  other  side  :  here 
there  is  none.  It  is  consistent  with  the  whole  of  Spence's  affidavit,  that  the  plaintiffs 
themselves  had  named  him ;  and  Spence  is  called  upon  actually  to  attest,  before  there 
is  anything  to  shew  any  nomination  or  assent  by  the  defendant.  Prangley,  although 
he  informs  the  defendant  that  a  professional  man  must  attest  the  execution  of  the 
insti'ument,  does  not  tell  him  that  he  is  to  be  named  by  the  defendant,  and  attending 
on  his  behalf.  Barnes  v.  Pendrey  (7  Dowl.  P.  C.  747)  is  in  point,  where  Coleridge,  J., 
distinguishes  the  cases  cited  on  the  other  side.  Ag.ain,  with  regard  to  the  "attending 
at  the  request "  of  the  defendant,  the  cases  cited  are  distinguishable.  In  all  of  them 
the  defendant  himself  went  voluntarily  to  the  attorney  for  the  purpose ;  here  he  went 
with  Prangley  to  his  office,  and  there  Spence  was  introduced  by  Prangley.  [Aider- 
son,  B.  Walker  v.  Gardner  (i  B.  &  Adol.  371)  is  much  nearer  to  this  case  than  any 
of  those  which  have  been  cited,  and  is  a  case  a  multo  fortiori  to  the  present.]  If  this 
be  held  sufficient,  the  plaintiH's  attorney  might  always  introduce  an  attorney  of  the 
plaintiff's  own  nomination,  and  if  the  question  were  only  asked — "  Do  you  wish  me 
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to  attest  as  attorney  for  you?"  and  an  affirmative  answer  were  given,  it  would  be 
enough. 

[812]  Aldkrsox,  B.  I  think  this  rule  must  be  made  absolute.  The  true  rule 
appears  to  me  to  be  this :  that,  in  order  to  make  the  party  an  attorney  expressly 
named  by  the  defendant,  and  attending  on  his  behalf,  there  must  be  something 
dift'crent  from  what  may  be  called  an  implied  naming,  or  implied  attendance,  i.e., 
where  it  is  to  be  collected  only  from  the  circumstances  of  the  case  that  the  attorney 
was  named  by  or  attending  on  behalf  of  the  defendant.  There  is  another  criterion  : 
that  he  be  expressly  named,  or  expressly  attending,  under  such  circumstances  as  to 
shew  that  the  defendant  is  cognizant  of  the  fact,  and  that  he  has  an  option  in  the 
matter.  It  is  not  necessary  that  he  should  beforehand  name  or  request  the  attendance 
of  the  attorney,  if,  with  full  knowledge  that  he  has  an  option,  he  adopts  him  as  his 
attorney.  That  I  take  to  be  the  rule  established  in  BHr/h  v.  Brevrer  and  Taylor  v. 
NkholU.  In  those  cases  the  defendant  was  informed  that  he  had  an  option.  In  Bligh 
V.  Brewer,  his  answer  shewed  that  it  was  present  to  his  mind  that  he  could  exercise 
an  option,  and  that  he  did  exercise  it  with  his  free  will.  In  'J'ai/lor  v.  Xicholls,  the 
defendant  was  expressly  informed  that  he  had  a  right  to  appoint  any  person,  and 
answered  that  he  had  no  wish  to  have  any  particular  attorney,  his  only  desire  being 
that  the  transaction  might  not  become  known.  There,  also,  he  knew  he  had  an 
option,  and  exercised  it.  In  Bmnes  v.  Pendrey,  the  defendant  had  a  full  option  ;  but 
it  was  not  shewn  that  he  expressly  adopted  the  party  as  his  attorney.  Here  all  the 
transaction  apparently  arose  out  of  an  application  by  the  plaintiff's  attoiiiey  to  Mr. 
Spenee.  If  the  defendant  had  expressly  adopted  him,  the  case  would  have  fallen 
within  those  of  Bligh  v.  Brewer  and  Taylor  v.  Nicholls ;  but  he  does  not  appear  to  have 
known  that  he  had  an  option  to  select  an  attornej'  on  his  behalf.  The  original 
information  came  from  the  plaintiff's  attorney,  and  it  did  not  communicate  that  the 
defendant  had  the  right,  but  rather  implied  that  the  plaintiffs  had.  This  statement 
is  not  con-[813]-tradicted,  and  therefore  I  cannot  but  presume  it  true.  Then,  if  the 
defendant  merely  answered  Spence's  question  in  the  affirmative,  under  the  impression 
that  Prangley  had  a  right  to  nominate,  how  can  it  be  said,  unless  the  act  of  Parlia- 
ment is  to  mean  nothing,  that  Spenee  was  an  attorne\'  "  expressly  named  by  the 
defendant,  and  attending  on  his  behalf,"  w-hen  he  is  originally  suggested  by  Prangley, 
is  expressly  named  by  him,  and  only  attests  by  the  mere  assent  of  the  defendant.  It 
appears  to  me,  therefore,  that  the  objection  is  well  founded,  and  that  this  warrant  of 
attorney  is  invalid. 

But  it  is  said  the  objection  has  been  waived.  In  the  first  place,  the  warrant  of 
attorney  being  without  validity,  and  the  judgment  therefore  signed  without  authority, 
it  is  a  strange  thing  to  say  that  it  can  stand  ;  not  merely  by  reason  of  an  ordinary 
irregularity,  but  because  the  foundation  on  which  it  rests  is  wholly  without  validity. 
Without,  however,  saying  positively  that  the  defect  may  not  be  waived,  the  circum- 
stances do  not  justify  the  conclusion  that  it  has  been  waived  in  the  present  instance. 
The  rule  must  therefore  be  absolute. 

Eule  absolute. 


Pyue  v.  Stephen.  Exch.  of  Pleas.  1840. — In  an  action  for  the  breach  of  warranty 
of  a  horse,  the  Court  will  not  order  the  plaintiff  to  give  particulars  of  the  unsound- 
ness complained  of. 

[S.  C.  8Dowl.  P.  C.  771.] 

This  was  an  action  of  assumpsit  for  the  breach  of  a  warranty  of  soundness  of  a 
horse.  The  declaration  was  in  the  usual  form,  containing  a  general  allegation  that 
the  horse  was  unsound. 

Ball,  for  the  defendant,  moved  for  a  rule  to  shew  cause  why  the  plaintift"  should 
give  particulars  of  the  unsoundness,  upon  an  affidavit  stating  that  the  defendant  was 
not  aware  of  the  nature  of  the  unsoundness  complained  of.  He  urged  that  particulare 
were  as  necessary  for  the  infor-[814]-mation  of  the  defendant,  in  such  a  case,  as  in 
actions  for  treaties  of  covenant. 

Per  Curiam.  We  cannot  grant  such  an  application.  It  would  be  very  unfair  to 
the  plaintift'  to  confine  him  to  a  particular  statement  of  the  cause  of  unsoundness. 
Though  it  may  be  clear  that  the  horse  is  not  sound,  there  maj-  be  some  difficulty  in 
Ex.  Div.  VII.— 21 
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saying  in  what  the  unsoundness  consisted.  Two  or  three  veterinary  surgeons  might 
have  been  called  in,  who  might  all  agree  as  to  the  defect,  but  differ  as  to  the  cause  of 
it.  The  object  of  a  bill  of  particulars  is  to  give  a  better  statement  of  the  cause  of 
action  ;  but  if  we  granted  this  application,  it  might  in  effect  amount  to  a  stay  of 
proceedings. 
Rule  refused. 

Symes  v.  Amor.  Exch.  of  Pleas.  ISiO. — Where,  in  answer  to  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  the  plaintiff  deposed  that  since  action  brought  he  had 
been  informed  by  the  defendant's  neighbours,  and  which  he  believed  to  be  true, 
that  the  defendant  was  insolvent : — Held,  that  this  was  not  sufficient  to  compel 
the  defendant  to  accept  a  stet  processus,  but  that  the  defendant  was  entitled  to 
a  peremptory  undertaking. 

[S.  C.  8  Dowl.  P.  C.  773 ;  4  Jur.  562.] 

Graj'  shewed  cause  whj^  a  rule  for  judgment  as  in  case  of  a  nonsuit,  on  an  affidavit 
of  the  plaintiff,  which  stated,  that  at  the  time  the  action  was  brought,  the  plaintiff 
had  reason  to  believe  that  the  defendant  was  in  good  and  solvent  circumstances  :  but 
that  he  had  lately  been  informed  by  the  defendant's  neighbours,  and  which  informa- 
tion he  believed  to  be  true,  that  the  defendant  was  in  insolvent  circumstances,  and 
had  declared,  that  if  the  plaintiff  should  recover  judgment  against  him,  he  would  go 
to  prison,  and  take  the  benefit  of  the  Insolvent  Debtors'  Act.  Under  these  circum- 
stances, the  defendant  ought  to  be  compelled  to  accept  a  stet  processus. 

Best,  contra,  insisted,  that  as  the  plaintift'  spoke  only  to  his  belief  from  hearsay 
information  of  the  defendant's  insolvency,  the  affidavit  was  not  sufficient  to  entitle 
him  to  a  [815]  stet  processus,  but  that  he  ought  to  give  a  peremptory  undertaking. 

Aldersox,  B.  I  think,  that  as  the  plaintiff  speaks  only  from  hearsay,  and  to  his 
belief,  he  has  not  entitled  himself  to  a  stet  processus. 

Rule  discharged  on  a  peremptory  undertaking. 

The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  Ludlow  v. 
Charlton,  Esq.  Exch.  of  Pleas.  1840. — A  municipal  corporation  cannot  enter 
into  a  contract  to  pay  a  sum  of  money  out  of  the  corporate  funds  for  the  making 
of  improvements  within  the  borough,  except  under  the  common  seal. 

[S.  C.  10  L.  J.  Ex.  7.5;  4  Jur.  657  :  at  Nisi  Prius,  8  Car.  &  P.  242.  Followed, 
Arnold  V.  Poole  Corporalim,  1842,  4  Man.  &  G.  860;  5  Scott  (N.  R.),  741; 
2  Dowl.  (X.  S.)  574;  Lamprell  v.  Billericay  Union,  1849,  3  Ex.  282  ;  Paine  v.  Stroud 
Union,  1846,  8  Q.  B.  326  ;  Austin  v.  Bethnal  Green  Guardians,  1874,  L.  R.  9  C.  P. 
91.  Discussed,  Young  v.  Leamington  Spa  Corporation,  1883,  8  A.  C.  517.  Referred 
to,  Mai/or  of  Kidderminster  v.  Eardidck,  1873,  L.  R.  9  Ex.  24;  IFells  v.  Kingston- 
upon-Hull,  1875,  L.  R.  10  C.  P.  409;  Hunt  v.  JFimbkdon  Local  Board,  1878,  3 
C.  P.  D.  214;  Lairfwd  v.  Billericay  Rural  District  Council,  [1903]  1  K.  B.  786.] 

Covenant.  The  declaration  stated  a  demise  dated  the  25th  day  of  March,  1820, 
by  the  bailiffs,  burgesses,  and  commonalty  of  the  borough  of  Ludlow,  of  certain  lands 
called  the  Foldgate  Farm,  to  the  defendant,  for  a  term  of  twenty-one  years,  at  a 
yearly  rent  of  £150,  and  a  covenant  by  the  defendant  for  payment  of  such  rent. 
Breach,  in  nonpayment  of  arrears  of  rent,  to  the  amount  of  3751.  13s.  5d.  Pleas, 
1st,  payment ;  2ndly,  a  set-off  for  £500,  agreed  to  be  paid  by  the  corporation  to  the 
defendant,  for  pulling  down  and  altering  the  site  of  a  house  called  the  Charlton 
Arms,  in  the  town  of  Ludlow,  and  for  altering  a  roadway  there,  and  also  for  work, 
labour,  and  materials,  and  for  money  lent ;  3rdly,  a  special  plea,  stating  in  substance 
that  it  was  agreed  between  the  old  corporation  of  Ludlow  (before  the  passing  of  the 
5  &  6  Will.  4,  c.  76),  and  the  defendant,  that  the  defendant  should  alter  the  situation 
of  the  Charlton  Arms,  and  should  be  paid  by  them  the  sum  of  £500  for  making  such 
alterations,  which  should  be  set  against  the  rent  payable  by  the  defendant  to  the 
corporation  ;  and  the  plea  then  went  on  to  aver,  that  the  defendant  had  made  the 
alterations  accordingly.     Replications,  taking  issue  on  each  of  the  pleas. 

At  the  trial  before  Gurney,  B.,  at  the  last  Shrewsbury  [816]  Snmmer  Assizes, 
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1S39,  the  defendant  offered  in  evidence  the  following  resohition,  entered  in  the  corpora- 
tion books  at  a  meeting  of  the  old  corporation  : — 

"  28th  of  October,  1835. 

"  Resolved — That  £500  be  paid  to  Mr.  Charlton,  to  alter  the  Charlton  Arms 
according  to  the  plan  produced  by  Mr.  Atkins,  if  he  will  give  his  consent  to  the 
alteration. 

"  Mr.  Chai-lton  then  addressed  the  meeting,  and  stated  that  he  had  no  objection 
to  the  Charlton  Arms  Inn  being  altered  according  to  the  plan  produced,  and  on 
receiving  £50  to  alter  the  present  road  to  the  stables,  if  Mr.  Stead  thought  that 
such  sum  would  be  necessarj'  to  make  a  convenient  approach  to  the  stables. 

"The  thanks  of  the  meeting  were  then  given  to  Mr.  Charlton,  for  the  readiness 
he  has  shewn  to  accommodate  the  public." 

The  plaintiff's  counsel  objected  to  the  reading  of  this  entry,  on  the  ground 
that  it  ought  to  have  been  stamped  as  an  agreement.  The  learned  Judge  received 
the  evidence,  subject  to  the  objection.  It  was  proved  also  that  the  defendant  had 
made  the  alterations  agreed  on,  at  the  Charlton  Arms  and  in  the  road,  which  were 
finished  early  in  the  year  1836,  and  that  the  expense  of  them  exceeded  £500.  The 
learned  Judge,  in  summing  up,  expressed  his  opinion  that  the  third  plea  was  not 
proved,  and  left  it  to  the  jury,  upon  the  second  issue,  to  say  whether  there  was  an 
agreement  between  the  old  corporation  and  the  defendant,  whereby  they  agreed  to 
pay  the  defendant  the  sum  of  £500  to  alter  the  Charlton  Arms,  and  whether  the 
defendant  had  performed  the  agreement  on  his  part.  The  jury  found  these  questions 
in  the  affirmative  ;  and  the  learned  Judge  then  directed  a  verdict  to  be  entered  for 
the  plaintiff's  for  £300,  (the  balance  of  rent  in  [817]  arrear,  after  deducting  payments 
proved  by  the  defendant),  giving  the  defendant  leave  to  move  to  enter  a  verdict  for 
him  on  the  second  issue,  if  the  Court  should  be  of  opinion  that  the  entry  in  the 
corporation  book  did  not  require  a  stamp. 

In  Michaelmas  Term,  Talfourd,  Serjt.,  obtained  a  rule  nisi  accordingly  ;  again.st 
which,  in  Easter  Term  last, 

Ludlow,  Serjt.,  (Whateley  with  him),  shewed  cause.  [The  argument  on  the 
question  as  to  the  stamp  is  omitted,  as  the  judgment  of  the  Court  turned  on  another 
point.]  Assuming  that  there  was  evidence  of  a  contract  between  the  old  corporation 
and  the  defendant,  it  was  invalid,  not  being  under  the  corporation  seal.  It  is  clear 
law,  accoiding  to  all  the  authorities,  that  a  corporation  cannot  liind  itself  by  a  contract 
which  is  to  ha\e  the  effect  of  vesting  or  devesting  corporation  property,  except  under 
its  common  seal.  1  Bla.  Comm.  475;  Com.  Dig.  "  Franchise  "  (F.),  12,  13,  14;  Bac. 
Abr.  "Corpoi-ation  "  (E.),  3;  Ifilmott  v.  Coventry  {\  Y.  A;  C.  518).  It  is  laid  down, 
indeed,  in  the  books,  that  certain  small  insignificant  acts,  not  aflfecting  the  revenues 
of  the  corporation,  ma}^  be  done  by  the  head  alone,  without  using  the  common  seal ; 
such  as  appointing  a  butler,  cook,  or  bailiff";  Carey  v.  Mattheivs  (1  Salk.  191),  Smith  v. 
Birmingham  Gas  Liijht  Co.  (1  Ad.  &  E.  526;  3  Nev.  &  M.  771).  The  only  other 
exception  to  the  general  rule  is  in  cases  where  the  legislature  has  invested  particular 
officers  of  trading  corporations  with  the  power  of  drawing  bills  in  the  name  of  the 
entire  body  :  Shirk  v.  Highgate  Archway  Co.  (5  Taunt.  792),  Broughton  v.  Manchester 
Waterworks  Co.  (3  B.  &  Adol.  1).  In  this  case,  the  contract  devests  a  considerable 
interest  out  of  the  corporation.  [Parke,  B.  I  doubt  [818]  whether  any  case  has  gone 
so  far  as  to  shew  that  a  corporation  can  bind  itself  by  such  a  contract  as  this,  not 
under  seal.  The  old  cases  permitted  it  as  to  certain  small  things,  which  must  of 
necessity  be  done  without  that  formality,  and  this  exception  has  been  extended  by 
the  modern  cases  to  things  which  the  corporation,  hy  the  nature  of  its  constitution, 
must  do  to  carry  on  its  concerns  :  but  that  principle  does  not  applv  to  the  case  of  a 
municipal  corporation ;  it  cannot  be  necessary  for  the  purposes  of  its  constitution, 
that  it  should  part  with  so  much  of  its  property.  The  cases  decided  in  the  Court  of 
King's  Bench  {Beverley  v.  Lincoln  Gas  Co.,  6  Ad.  &  E.  829  ;  Church  v.  Imperial  Gas  Co., 
id.  846)  have  broken  in  upon  the  old  law,  but  not  to  this  extent.  The  American  law- 
has  entirely  abrogated  the  old  doctrine  (see  Story's  Commentaries  on  the  Law  of 
Agency,  pp.  45,  40),  but  we  have  not]     The  Court  then  called  on 

Talfourd,  Serjt.,  and  K.  V.  Richards,  to  support  the  rule.  The  distinction  on  this 
subject  is  between  contracts  executed  and  executory.  A  corporation  cannot  be  sued 
on  an  executory  contract,  unless  it  were   entered  into  by  an    instrument  executed 
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under  the  common  seal ;  but  where  the  contract  has  been  actually  executed,  and  the 
corporation  has  enjoyed  the  benefit  of  the  consideration  for  it,  an  implied  assumpsit  arises 
against  them.  East  London  Jl'aicr  ll'orls  Co.  v.  Baileij  (4  Biiig.  263  ;  12  Moore,  .533)  : 
Mayor  of  Stafford  v.  Till  (4  Bing.  75)  ;  Mayor  of  Carimrthen  v.  Lewis  (6  C.  &  P.  60S). 
Suppose,  instead  of  agreeing  with  Mr.  Charlton,  the  corporation  had  contracted  by 
parol  with  a  road  contractor  who  did  the  work, — could  he  not  have  sued  them  in 
assumpsit?  In  the  case  last  cited,  the  subject  of  the  action  was  tolls — things 
incorporeal,  which  could  not  properly  be  let  at  all  without  deed ;  yet  the  benefit  of 
the  parol  demise  having  been  enjoyed  by  the  [819]  defendant,  thej-  were  held  to  be 
recoverable  in  assumpsit.  The  law  on  this  subject  has  been  much  relaxed  since 
Blackstone's  work  was  written,  and  exceptions  have  been  introduced  quite  beside  the 
old  notion  of  small  insignificant  matters,  which  must  be  done  in  haste.  Where  is  the 
line  to  be  drawn  between  important  and  unimportant  acts  ?  is  it  to  vary  with  the 
wealth  and  greatness  of  the  corporation  1  There  are,  indeed,  cases  where  trading 
corporations  have  even  been  held  suable  on  executory  contracts :  Church  v.  Imperial 
Gas  Light  Company  (6  Ad.  &  E.  846  ;  3  X.  &  P.  35).  [Alderson,  B.  Those  are  cases 
in  which  the  corporation  is  called  into  existence  solel}^  for  the  purpose  of  trading.  The 
case  of  Taylor  v.  The  Dulwich  Hospital  (1  P.  Wms.  655)  is  an  authority  against  the 
general  proposition  vou  contend  for.  Is  not  this  a  contract  binding  the  corporation 
to  pay  money  out  of  their  revenues  ?]  So  would  e\'erj'  contract  of  every  kind.  The 
argument  for  the  plaintifls  would  go  to  this,  that  in  no  case  could  repairs,  however 
trifling,  be  done  for  a  corporation,  unless  the  order  or  contract  were  under  seal.  The 
solution  of  the  difficulty  appears  to  be  contained  in  the  observation  of  Coleridge,  J., 
in  Church  v.  Imperial  Gas  Light  Company  (6  Ad.  &  E.  S53) :  "The  truth  seems  to  be, 
that  the  rule  on  this  subject  has  been  relaxed,  in  consequence  of  the  necessity  pro- 
duced by  changes  in  the  circumstances  of  the  times.  It  is  ditiicult  to  reconcile  all  the 
decisions  with  strict  legal  principles."  Actions  may  be  maintained  against  a  board 
of  guardians.  [Rolfe,  B.  They  are  only  corporations  for  particular  purposes.  The 
cases  in  which  it  has  been  said  that  a  cook  or  butler  need  not  ))e  appointed  under  the 
common  seal,  rest  on  a  fiction  that  some  individual  has  been  duly  authorized  to  make 
contracts  of  that  nature  on  behalf  of  the  corporation.] 

Cur.  adv.  vult. 

[820]  In  this  term,  the  judgment  of  the  Court  was  delivered  by 

KoLFE,  B.  The  principal  point  on  which  we  reserved  our  judgment  in  this  case, 
was  as  to  the  right  of  the  defendant  to  set  oft"  a  sum  of  money,  alleged  to  be  due  to 
him  from  the  plaintifls,  against  their  demand  for  rent  sought  to  be  recovered  in  this 
action.  It  appeared  at  the  trial,  that,  after  the  rent  in  question  had  become  due  from 
the  defendant  to  the  corporation,  a  resolution  was  entered  into  at  a  corporate  meeting, 
holden  soon  after  the  passing  of  the  Municipal  Reform  Act,  whereby  it  was  resolved, 
that  a  sum  of  £500  should  be  paid  to  the  defendant,  in  consideration  of  certain 
improvements  to  be  made  by  him  in  altering  the  Charlton  Arms  Inn.  To  this  resolu- 
tion the  defendant,  who  was  present,  assented,  and  a  memorandum  of  such  assent 
was  duly  entered  in  the  books  of  the  corporation.  The  defendant  has  since  made  the 
proposed  alterations,  and  he  now  seeks  to  set  ofl'  the  £500  against  the  sum  due 
for  rent. 

Whether  the  resolution  of  the  corporation  required  a  stamp  as  an  agreement,  or 
as  evidence  of  it,  was  one  point  reserved  by  my  Brother  Gurney,  and  discussed  at 
the  bar.  It  becomes  unnecessary  to  decide  that  point ;  because  we  are  of  opinion 
that,  if  the  agreement  be  taken  to  have  been  A\x\y  proved,  the  defendant  has  no 
right  to  make  such  a  set-ofl';  and  we  come  to  this  conclusion  upon  grounds  wholly 
independent  of  any  consider;itions  arising  from  the  Municipal  Reform  Act.  The 
alleged  contract  between  the  corporation  and  the  defendant  is  not  founded  on  deed, 
but  rests  wholh^  on  what  is  to  be  found  in  the  corporate  books  :  and  we  are  of  opinion 
that  such  a  contract  does  not  bind  the  corporation. 

The  rule  of  law  on  this  subject,  as  laid  down  in  all  the  old  authorities,  is,  that  a 
corporation  can  only  bind  itself  by  deed.  See  Comyns'  Digest,  tit.  "  Franchise " 
(F.),  12,  13,  [821]  and  the  authorities  there  referred  to.  The  exceptions  pointed  out 
rather  confirm  than  impeach  the  rule.  A  corporation,  it  is  said,  which  has  a  head, 
may  give  a  personal  command,  and  do  small  acts ;  as  it  may  retain  a  servant.  It  may 
authorize  another  to  drive  away  cattle  damage  feasant,  or  make  a  distress,  or  the  like. 
These  are  all  matters  so  constantly  recurring,  or  of  so  small  impoitance,  or  so  little 
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admitting  of  delay,  that,  to  require  in  every  such  case  the  previous  affixing  of  the 
seal,  would  be  greatly  to  obstruct  the  every  day  ordinary  convenience  of  the  body 
corporate,  without  any  adequate  object.  In  such  matters,  the  head  of  the  corporation 
seems,  from  the  earliest  time,  to  have  been  considered  as  delegated  by  the  rest  of  the 
members  to  act  for  them. 

In  modern  times  a  new  class  of  exceptions  has  arisen.  Corporations  have  of  late 
been  established,  sometimes  by  Royal  Charter,  more  frequently  by  act  of  Parliament, 
for  the  purpose  of  carrying  on  trading  speculations ;  and  where  the  nature  of  their 
constitution  has  been  such  as  to  render  the  drawing  of  bills,  or  the  constant  making 
of  any  particular  sort  of  contracts  necessary  for  the  purposes  of  the  corporation,  there 
the  Courts  have  held  that  they  would  imply  in  those  who  are,  according  to  the  pro- 
visions of  the  Charter  or  act  of  Parliament,  carrying  on  the  corporation  concerns,  an 
authority  to  do  those  acts,  without  which  the  corporation  could  not  subsist.  This 
principle  will  fully  warrant  the  recent  decision  of  the  Court  of  Queen's  Bench,  in 
Bererlcij  v.  Lincoln  Gas  Light  and  Coke  Company  (6  Ad.  &  El.  829). 

The  present  case,  however,  was  argued  at  the  bar,  as  if,  by  the  decision  in  that  last 
case,  the  old  rule  of  law  was  to  be  considered  as  exploded,  and  as  if,  in  all  cases  of 
executed  contracts,  corporations  were  to  be  deemed  bound  in  the  same  manner  as 
individuals.  But  this  would  be  pressing  the  decision  in  question  far  beyond  its 
legitimate  consequences  ;  and  that  the  Court  of  Queen's  Bench  had  no  such  [822] 
meaning,  is  plain  from  the  subsequent  case  of  Church  v.  Imperial  Gas  Light  Companii 
(6  Ad.  &  El.  846).  Lord  Denman,  in  delivering  the  judgment  of  the  Court  in  that 
case,  says,  (p.  861,)  "The  general  rule  of  law  is,  that  a  corporation  contracts  under 
its  common  seal :  as  a  general  rule,  it  is  only  in  that  way  that  a  corporation  can 
express  its  will,  or  do  any  act.  That  general  rule,  however,  has,  from  the  earliest 
traceable  periods,  been  subject  to  exceptions,  the  decisions  as  to  which  furnish  the 
principle  on  which  they  have  been  established,  and  are  instances  illustrating  its 
application,  but  are  not  to  be  taken  as  so  prescribing  in  terms  the  exact  limit  that  a 
merely  circumstantial  difference  is  to  exclude  from  the  exception.  This  principle 
appears  to  be  convenience,  amounting  almost  to  necessity.  Wherever  to  hold  the  rule 
applicable  would  occasion  very  great  inconvenience,  or  tend  to  defeat  the  very  object 
for  which  the  coi-poration  was  created,  the  exception  has  prevailed  ;  hence  the  retainer 
by  parol  of  an  inferior  servant,  the  doing  of  acts  very  frequently  recurring,  or  too 
insignificant  to  be  worth  the  trouble  of  affixing  the  common  seal,  are  established  excep- 
tions :  on  the  same  principle  stands  the  power  of  accepting  bills  of  exchange,  and  issuing 
promissory  notes,  by  companies  incorporated  for  the  purposes  of  trade,  with  the  rights 
and  liabilities  consequent  thereon." 

To  ever_v  word  of  this  we  entirely  subscribe,  and,  applying  the  language  of  Lord 
Denman  to  the  present  case,  it  is  quite  clear  that  there  was  nothing  to  enable  the 
corporation  of  Ludlow  to  contract  with  the  defendant  otherwise  than  in  the  ordinary 
mode,  under  the  corporate  seal. 

In  contracting  without  a  seal,  there  was  no  paramount  convenience  so  great  as  to 
amount  almost  to  necessity.  To  have  required  a  seal  would  certainly  not  have  tended 
to  defeat  the  object  for  which  the  corporation  was  formed,  nor  was  the  subject-matter 
of  the  contract  one  either  of  frequent  ordinary  occurrence,  or  of  urgency  admitting 
no  delay. 

[823]  Before  dismissing  this  case,  we  feel  ourselves  called  upon  to  say,  that  the 
rule  of  law  requiring  contracts  entered  into  by  corporations  to  be  generally  entered 
into  under  seal,  and  not  by  parol,  appears  to  us  to  be  one  by  no  means  of  a  merely 
technical  nature,  or  which  it  would  be  at  all  safe  to  rela.x,  except  in  cases  warranted 
by  the  principles  to  which  we  have  already  adverted.  The  seal  is  required,  as 
authenticating  the  concurrence  of  the  whole  body  corporate.  If  the  legislature  in 
erecting  a  body  corporate,  invest  any  member  of  it,  either  expressly  or  impliedly, 
with  authority  to  bind  the  whole  body  by  his  mere  signature,  or  otherwise,  then, 
undoubtedly,  the  adding  a  seal  would  be  matter  purely  of  form,  and  not  of  substance. 
Every  one  becoming  a  member  of  such  a  corporation,  knows  that  he  is  liable  to  be 
bound  in  his  corporate  character,  by  such  an  act ;  and  persons  dealing  with  the 
corporation  know,  that  by  such  an  act,  the  body  will  be  bound.  But  in  other 
cases,  the  seal  is  the  only  authentic  evidence  of  what  the  corporation  has  done,  or 
agreed  to  do.  The  resolution  of  a  meeting,  however  numerously  attended,  is,  after 
all,  not  the  act  of  the  whole  body.     Every  member  knows  he  is  bound  by  what  is 
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done  under  the  corporate  seal,  and  by  nothing  else.  It  is  a  great  mistake,  therefore, 
to  speak  of  the  necessity  for  a  seal,  as  a  relic  of  ignorant  times.  It  is  no  such  thing  : 
either  a  seal,  or  some  substitute  for  a  seal,  which  by  law  shall  be  taken  as  conclusively 
evidencing  the  sense  of  the  whole  body  corporate,  is  a  necessity  inherent  in  the  very 
nature  of  a  corporation  ;  and  the  attempt  to  get  rid  of  the  old  doctrine,  by  treating 
as  valid  contracts  made  with  particular  members,  and  which  do  not  come  within  the 
exceptions  to  which  we  have  adverted,  might  be  productive  of  great  inconvenience. 

We  have  made  these  remarks,  in  consequence  of  the  very  great  length  to  which 
some  of  the  arguments  addressed  to  us,  as  to  allowing  corporations  to  contract  other- 
wise than  under  seal,  would  go.  The  case,  however,  under  discussion  [824]  does  not 
call  on  us  to  do  more  than  say,  that  none  of  the  authorities  warrant  us  in  giving  effect 
to  the  resolution  relied  on  Iw  the  defendant,  and  consequently  the  rule  nisi  for  setting 
aside  the  verdict  must  be  discharged. 

Rule  discharged. 


Waugh  v.  Cope.  Exch.  of  Pleas.  1840. — The  plaintiff,  an  attorney,  had  done  pro- 
fessional business  of  various  kinds  for  the  defendant,  in  1827  and  several  subse- 
quent years.  In  July  1832,  the  defendant  having  been  a  witness  on  a  lunacy 
inquiry,  in  which  the  plaintiff'  was  concerned  as  solicitor,  the  plaintiff  wrote  to 
him  to  ask  what  were  his  expenses  on  that  occasion.  The  defendant,  in  reply, 
requested  the  plaintiff'  to  allow  what  was  usual,  and  place  the  same  to  his  (the 
defendant's)  account.  In  March,  183-3,  the  plaintiff'  wrote  to  the  defendant, 
informing  him  that  the  sums  allowed  were  21.  2s.  and  10s.  6d.,  inclosing  receipts  for 
those  sums  for  the  defendant's  signature,  and  concluding,  "  I  will  give  you  credit 
for  the  sums  in  my  account  against  you,  agreeabl}'  to  j'our  note  of  the  21st  July 
last."  The  defendant  returned  the  receipts  signed  by  him,  and  the  21.  2s.  and 
10s.  6d.  were  paid  to  the  plaintiff' on  the  production  of  those  receipts.  In  1838, 
the  plaintiff'  delivered  to  the  defendant  a  bill  of  costs,  amounting  to  £289,  the 
first  item  being  in  1827,  and  the  two  last  in  1830  and  1831.  These  two  were 
charges  for  £3  and  £0  cash  lent ;  the  rest  of  the  bill  was  for  professional  business. 
In  an  action  on  this  bill,  commenced  in  Jan.  1839 : — Held,  that  the  letters  given 
in  evidence  did  not  sufficiently  shew  that  the  21.  2s.  and  10s.  6d.  were  paid  in 
part  discharge  of  the  debt  for  which  the  action  was  brought,  so  as  to  take  the 
case  out  of  the  Statute  of  Limitations,  as  to  any  part  of  the  demand. 

[S.  C.  10  L.  J.  Ex.  145.     Explained,  X'ash  v.  Hodqson,  1856,  6  De  G.  M.  &  G.  474. 
Followed,  /)(  re  Boswell,  [1906]  2  Ch.  359.] 

This  was  an  action  for  the  work  and  labour,  &c.,  of  the  plaintiff  as  an  attorne}', 
and  on  an  account  stated.  The  defendant  pleaded,  1st,  noti  assumpsit ;  2ndly,  the 
Statute  of  Limitations,  and  3rdly,  a  set-off':  on  which  issues  were  taken  and  joined. 
At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after  Easter  Term, 
1839,  it  was  agreed  that  the  amount  of  the  plaintitl's  bill  of  costs,  and  the  liability  of 
the  defendant,  should,  in  the  event  of  a  verdict  being  found  for  the  plaintiff',  he 
referred  to  the  Master ;  and  the  only  question  which  was  entered  into  at  Nisi  Prius 
was,  whether  the  Statute  of  Limitations  applied  to  the  whole  or  auj'  portion  of  the 
plaintiff's  claim.  The  bill  of  costs  delivered  by  the  plaintiff'  amounted  in  the  whole 
to  the  sum  of  £289,  and  all  the  items  were  dated  above  six  years  before  the  com- 
mencement of  the  action;  beginning  in  the  month  of  June,  1827,  and  the  two  last 
items  being  as  follows  : — 

"25th    Sept.   1830.     Cash  advanced    .  .  .  .  .      £3. 

10th  March,  1831.     Attending  you  on   application  for  loan  of   £5 

— Cash  advanced       ....      £5." 

[825]  All  the  previous  items  were  charges  for  various  kinds  of  professional  business 
done  by  the  plaintiff'  for  the  defendant.  It  appeared  that  in  the  year  1832,  an 
inquiiy  took  place  as  to  the  lunacy  of  a  Miss  Bagster,  in  which  the  defendant  was  a 
witness  :  and  the  plaintiff',  who  was  the  solicitor  concerned  on  this  inquiiy,  having 
written  to  him  to  ask  him  what  his  expenses  on  that  occasion  were,  the  defendant 
wrote  to  him,  in  answer,  a  letter  dated  21st  July,  1832,  which  was  read  on  the  jjart 
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of  the  plaintiff,  requesting  the  plaintiff  "  to  allow  what  was  usual,  and  place  the  same 
to  his  (the  defendant's)  account."  A  letter,  was  then  put  in,  from  the  plaintiff"  to  the 
defendant,  dated  13th  March,  1833,  which  was  as  follows: — 

"Dear  Sir,— The  allowance  for  your  coach-hire,  &c.,  in  attending  at  Westminster 
on  Miss  Bagster's  case,  is  two  guineas,  for  which  I  send  a  receipt  for  your  signature, 
and  shall  be  obliged  by  its  immediate  return,  as  I  have  to  produce  it  before  the 
Master  at  10  o'clock  on  Saturday  morning.  I  also  send  a  receipt  for  half-a-guinea, 
the  sum  allowed  for  the  like  purposes,  for  your  attendance  at  Doctor's  Commons. 
As  a  gentleman,  nothing  is  allowed  for  loss  of  time.  I  will  give  you  credit  for  the 
sums  in  my  account  against  you,  agreeably  to  your  note  of  the  21st  of  July  last. 
— Yours  truly,  "         '  "  Geo.  Waugh." 

In  the  defendant's  reply  to  this  letter,  which  was  also  produced,  he  inclosed  the 
receipts  signed  by  him,  and  merely  stated,  that  he  hoped,  for  the  future,  something 
would  be  allowed  for  the  attendance  of  a  gentleman.  The  receipts  were  put  in  and 
read,  and  it  was  proved  that  the  21.  2s.,  and  10s.  6d.  were  paid  to  the  plaintiff.  It 
was  further  proved,  that  on  the  26th  January,  1838,  the  plaintiff  applied  to  the 
defendant  for  £10  or  £20  on  account  of  his  bill,  and  it  was  stated  bv  the  plaintiff's 
counsel,  that  shortly  afterwards  a  sum  of  £10  was  paid  by  the  defendant  to  the 
plaintiff,  which  the  defendant  himself,  in  his  [826]  particulars  of  set-oft"  delivered  to 
the  plaintift''s  attorney,  claimed  as  having  been  paid  in  February,  1838.  It  being 
alleged,  however,  on  the  part  of  the  defendant,  that  this  was  a  miscopying  of  1838 
instead  of  1830,  and  the  original  paiticular  of  set-off' having  been  referred  to  as  shew- 
ing this  to  be  the  case,  it  was  agreed  that  it  should  also  be  referred  to  the  Master  to 
make  an  interlocutory  report  to  the  Lord  Chief  Baron,  whether  such  payment  of  £10 
was  made  after  and  in  pursuance  of  the  plaintift"'s  letter  of  Januar}',  1838.  The 
plaintiff's  bill  was  delivered  in  November,  1838,  and  this  action  was  commenced  on 
the  7th  of  January,  1839. 

A  verdict  was  then  taken  for  the  plaintiff  for  the  amount  claimed,  with  leave  for 
the  defendant  to  move  (subject  to  such  interlocutory  report  of  the  Master)  to  enter  a 
nonsuit ;  which  failing,  the  liability  of  the  defendant,  and  the  amount  due,  were  also 
to  be  referred  to  the  Master. 

On  the  7th  November,  1839,  the  Master  made  his  interlocutory  report  accordingly, 
finding  that  there  was  not  any  payment  of  the  £10  in  the  year  1838,  after  and  in 
pursuance  of  the  plaintiff's  letter.     And  thereupon 

Erie,  for  the  defendant,  obtained  a  rule  nisi  for  entering  a  nonsuit,  on  the  ground 
that  the  letters  and  payments  proved  in  evidence  were  not  suthcient  to  take  the  case 
out  of  the  Statute  of  Limitations ;  for  that  it  did  not  sufticiently  appear  that  there 
was  part-payment  of  a  larger  sum  admitted  to  be  due  ;  and  he  cited  IViUiaim  v. 
Griffith  (2  C.  M.  &  E.,  45),  and  Waters  v.  Tomj'kim  (id.  723).     In  Easter  Term, 

Kelly  (Ogle  with  him)  shewed  cause.  The  only  question  now  is,  whether  the 
payment  to  the  plaintift'  of  the  two  sums  of  21.  2s.  and  10s.  6d.,  in  the  month  of 
March,  1833,  was  sufficient  to  take  this  case  out  of  the  operation  of  the  Statute  of 
Limitations  :  and  it  is  submitted  that  [827]  it  clearly  was.  Those  sums  were  paid 
under  the  express  direction  of  the  defendant,  and  with  his  consent  placed  to  his 
account  in  the  plaintill's  books.  There  had  been,  for  some  years,  to  the  defendant's 
knowledge,  an  account  against  him  in  the  plaintitt's  books  ;  and  although  the  precise 
amount  of  it  was  not  then  known  to  him,  that  can  make  no  difference.  The  first 
letter  of  the  defendant,  although  it  was  before  the  si.x  years,  is  important  as  shewing 
his  authority,  under  which,  within  the  six  years,  the  payments  were  made.  If  the 
plaintiff  could  then  have  assessed  the  defendant's  charges  for  his  attendance  as  a 
witness,  that  letter  was  a  direct  authority  to  the  plainlili'  to  place  the  sum  so  assessed 
and  allowed  to  the  defendant's  account.  Then,  when  the  charges  were  assessed  and 
allowed,  and  the  defendant  was  informed  thereof  in  March,  1833,  he  does  not  revoke 
his  former  direction  to  place  the  amount  to  his  account,  but  acquiesces  in  the  plaintiff's 
having  done  so.  The  transaction  is  the  same  as  if  there  had  been  direct  payment  of 
the  money  by  the  defendant  to  the  plaintiff,  in  part  discharge  of  his  bill.  The 
defendant  might  have  deducted  these  sums  under  a  plea  of  payment.  It  is  not  pre- 
tended that  there  was  more  than  one  account  existing  between  the  parties,  and  this 
was  clear  evidence  of  payment  on  account  of  the  only  demand  the  plaintift"  could  have 
on  the  defendant. 
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Erie  and  Montague  Smith,  contrk  [Parke,  B.  Is  it  not  rather  a  question  of  fact 
than  of  law,  viz.,  what  account  the  defendant  believed  to  be  referred  to  in  the  plaintiff's 
letter  of  the  1  -Sth  March,  18331  The  transaction  is  equivalent  to  payment  of  21.  1 2s.  6d. 
on  some  account ;  on  what  account  is  a  question  of  fact.  In  order  to  take  the  case  out 
of  the  statute,  the  defendant  must  have  believed  himself  to  be  paj'ing  on  account  of 
some  larger  demand,  which  he  admitted  to  be  due  ]  There  was  no  evidence  to  go 
to  the  jury  of  a  part-payment  to  satisfy  the  statute,  [828]  viz.,  a  payment  in  part 
of  a  greater  amount  thereby  admitted  to  be  due.  It  appears  that  there  were  two 
demands — one  for  the  business  done,  and  the  other  for  money  lent ;  can  it  be  said 
there  was  evidence  to  take  either  out  of  the  statute,  and  which?  The  cases  shew, 
that  in  order  to  have  that  effect,  it  must  apjoear,  first,  that  the  payment  was  made 
on  account  of  a  debt ;  next,  that  it  was  made  on  account  of  the  particular  debt  in 
dispute  ;  and,  lastly,  that  it  was  made  as  part-payment  of  a  greater  debt.  Tippits  v. 
Heane  (1  C.  M.  &  R.  2.52),  IFiUmms  v.  Griffiths,  Wafers  v.  Tompkins,  Ecmtledge  v. 
Eamsay  (8  Ad.  &  Ell.  221 ;  3  N.  &  P.  319).  The  defendant's  words  are  only  "place 
the  sums  to  my  account."  It  does  not  at  all  follow  from  these  words  on  which  side 
the  balance  was,  still  less  that  it  was  the  balance  sought  to  be  recovered  in  this  action. 
[Parke,  B.,  referred  to  Mills  v.  Fowlces  (o  Bing.  N.  C.  45-5;  7  Scott,  444).  Lord 
Aliinger,  C.  B.  If  it  were  proved  by  extrinsic  evidence  that  a  larger  demand  was  due, 
would  not  the  letters  be  evidence  that  it  was  not  all  paid  1]  Perhaps  so ;  but  the 
burthen  of  proof  is  on  the  plaintiff  to  prove  affirmatively  such  a  payment  as  is  neces- 
sary to  satisfy  the  statute.  If  the  words  used  in  the  letters  are  equally  consistent 
■with  the  account  being  in  favour  of  the  defendant,  that  is  not  sufficient.  The  plaintiff 
is  bound  to  give  evidence  of  words  written  by,  or  acts  of,  the  defendant,  from  which 
an  acknowledgment  of  the  debt  is  legitimately  to  be  inferred.  If  this  be  held  a 
suthcient  proof  of  payment  to  prevent  the  operation  of  the  statute,  the  effect  is,  that 
if  there  be  one  debt  twenty  years  old,  and  several  others  of  a  different  nature  also 
beyond  the  six  years,  one  recent  small  payment,  not  applied  to  any  one  of  them  in 
particular,  will  have  the  effect  of  reviving  the  whole. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[829]  Lord  Abinger,  C.  B.  [After  stating  the  facts  of  the  case,  he  continued :] 
The  question  is,  whether  there  was  in  this  case  a  sufficient  payment  on  account  to  take 
the  case  out  of  the  operation  of  the  Statute  of  Limitations.  Since  Lord  Tenterden's 
act,  after  the  six  years  have  elapsed,  nothing  will  revive  the  debt,  except  an  acknowledg- 
ment in  writing  from  which  a  promise  to  pay  can  be  inferred,  or  a  part-payment  of 
principal  or  interest.  Now  there  have  been  several  cases  in  which  it  has  been  con- 
sidered, after  much  discussion,  and  adopted  by  all  the  Courts,  that  the  payment  must 
appear,  either  by  the  declarations  or  acts  of  the  party  making  it,  or  by  the  appropria- 
tion of  the  party  in  whose  favour  it  is  made,  to  be  made  in  part-payment  of  the  debt 
in  question  :  if  it  stands  ambiguous  whether  it  be  part  payment  of  an  existing  debt, 
or  payment  generally,  without  the  admission  of  any  greater  debt  as  due  to  the  party ; 
if  it  may  have  been  made  b}'  the  party  paying  in  reduction  of  an  account  due  to  him- 
self, or  intended  to  satisfy  the  whole  of  the  demand  against  him,  then  it  is  not  sufficient 
to  bar  the  Statute  of  Limitations.  And  we  think  it  does  not  satisfactorily  appear, 
from  the  letters  given  in  evidence  in  this  ease,  that  the  defendant  admitted  that  there 
was  any  existing  account  against  him,  more  than  the  sum  he  was  paying :  all  that  he 
admits  is,  that  the  money,  when  received,  is  to  be  applied  in  discharge  of  the  account 
which  the  plaintiff'  had  against  him ;  but  there  is  no  distinct  admission  that  that  was 
an  existing  debt  of  which  that  was  a  payment  in  part.  AVe  think,  therefore,  that  the 
case  falls  within  the  principles  of  the  decisions  in  this  Court,  and  also  in  the  Court  of 
Common  Pleas,  and  that  the  rule  must  be  made  absolute  to  enter  a  verdict  for  the 
defendant  on  the  plea  of  the  Statute  of  Limitations. 

Kule  absolute  accordingly. 

[830]  Metcalfe  r.  Fowler.  Exch.  of  Pleas.  1840. — In  an  action  by  the  intended 
purchaser  against  the  vendor  of  an  estate,  the  declaration  stated  articles  of  agree- 
ment between  the  defendant  and  the  plaintiff,  whereby  the  defendant,  in  con- 
sideration of  £2115,  agreed  that  he  would,  on  or  before  the  25th  daj'  of  Alarch 
next,  well  and  effectually  convey  the  estate  to  the  plaintiff  &e.,  with  a  good  title  ; 
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and  the  plaintiff  agreed  that,  on  the  said  2oth  day  of  March,  on  having  such 
conveyance,  he  would  pay  the  defendant  the  purchase-money  ;  and  that  in  case 
the  purchase  should  not  be  completed  on  the  said  25th  day  of  March,  the  plaintiff 
was  to  pay  intci-cst  on  the  purchase-money  befoi'e  it  was  completed.  Breach, 
that,  altliough  the  plaintiti  was  always,  from  the  making  of  the  agreement  until 
and  upon  the  said  2-5th  day  of  March,  ready  and  willing  to  accept  a  conveyance, 
and  to  pay  the  purchase-money,  whereof  the  defendant  had  notice  &c.,  yet  the 
defendant  did  not,  on  the  day  and  year  last  aforesaid,  or  at  any  other  time 
whatsoever,  make  a  good  title  to  the  plaintiff  of  the  estate,  nor  had  he  at  any 
time  any  such  title,  &c.  ;  alleging  damage  by  expenses  incurred  in  investigating 
the  title,  and  loss  of  interest  on  the  purchase-money  while  lying  at  a  banker's : — 
Held,  that  upon  this  declaration  the  plaintitf  could  not  recover  for  any  expenses 
or  loss  of  interest  subsec[uent  to  the  25th  of  March. 

[S.  C.  10  L.  J.  Ex.  84.] 

Assumpsit.  The  declaration  stated,  that,  by  articles  of  agreement  made  the  IGth 
February,  1838,  between  the  defendant  and  the  plaintiff,  the  defendant  in  considera- 
tion of  £21 15  to  be  paid  to  him  l)y  the  plaintitf  at  the  time  and  in  manner  thereinafter 
mentioned,  did  thereby  (amongst  other  things)  agree  with  the  plaintitf  that  he  the 
defendant,  or  his  heirs,  should  or  would,  on  or  before  the  25th  day  of  March  then 
next  ensuing,  together  with  all  proper  and  necessary  parties,  well  and  effectually 
convey,  surrender',  and  assure  unto  and  to  the  use  of  the  plaintiff  and  his  heirs,  or 
unto  such  other  person  or  persons  as  he  or  they  should  appoint,  with  a  good  title,  and 
free  from  all  incumbrances  whatsoever,  (except  as  therein  and  hereinafter  mentioned) 
a  certain  estate,  lands,  and  premises  of  the  said  defendant,  lying  in  Kirton  in  the 
county  of  Lincoln,  in  the  said  agreement  particularly  specified,  together  with  the 
appurtenances  thereto  belonging,  subject  to  the  footwa\'  or  footways  over  the  same, 
as  in  the  said  agreement  in  that;  behalf  mentioned  ;  and  the  plaintiff  did  thereby,  for 
himself,  his  heirs,  executors,  and  administrators,  agi-ce  with  the  defendant,  his  heirs 
and  assigns,  amongst  other  things,  in  manner  following,  that  is  to  say,  that  the 
plaintitf,  his  heiis,  executors,  or  administrator.s,  should  or  would,  on  the  25th  day  of 
March  then  next,  on  having  such  conveyance,  surrender,  and  assurances  duly  made 
and  executed  to  him  as  aforesaid  well  and  truly  pay  or  cause  to  be  paid  unto  the 
[831]  defenilaut,  his  heirs,  executors,  or  administrators,  the  said  sum  of  £21 15,  in  full 
for  the  absolute  purchase  of  the  said  estate  and  premises  ;  and  it  was  mutually  agreed 
between  the  said  parties  thereto,  that  the  expenses  of  making  out  the  title  to  the  said 
estate  and  premises,  and  of  a  covenant  for  the  production  of  the  original  title-deeds,  if 
required,  should  be  paid  by  the  defendant  and  his  heirs ;  and  that  the  expenses  of  the 
conveyance  and  surrender  of  the  estate  and  premises  to  be  made  in  pursuance  thereof, 
should  be  paid  by  the  plaintiff  and  his  heirs  :  and  it  was  further  mutually  agreed  between 
the  said  parties  thereto,  that  in  case  the  purchase  of  the  said  estate  should  not  be 
completed  on  the  said  25tli  day  of  March  then  next,  then  and  in  such  case  the  plaintiff 
was  to  pay  interest  on  the  said  purchase  money,  at  and  after  the  rate  of  £4  per  cent, 
per  annum,  from  that  time  until  the  said  purchase  should  be  completed.  The 
declaration  then  (after  setting  forth  other  stipulations,  which  it  is  not  necessary  to 
state,  and  averring  mutual  promises)  alleged  as  a  breach,  that,  although  the  plaintiff 
was  always,  from  the  time  of  the  making  of  the  agreement  until  and  upon  the  said 
25th  day  of  March,  ready  and  willing  to  accept  from  the  defendant,  and  at  the  expense 
of  the  plaintiff,  a  good  and  proper  conveyance,  &c.,  of  the  said  ])remises,  in  the  manner 
stated  in  the  said  agreement,  and  to  p.iy  him  the  said  purchase-money  or  sum  of 
£2115,  as  in  the  agreement  also  mentioned,  and  in  all  things  to  perform  the  said 
agreement  on  his  the  plaintifi''s  pait,  whereof  the  defendant  afterwarils,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice  ;  and  the  plaiiitilf  then  requested  the  defendant 
to  deduce  and  make,  or  cause  to  be  made,  to  the  plaintitf  a  good  antl  suliicient  title  to 
the  said  tenements  (except  as  in  the  said  agreement  mentioned),  enabling  the  defendant 
to  convey  and  assure  the  same  to  the  plaintiff;  yet  the  defendant  did  not  noi'  would, 
on  the  day  and  year  last  aforesaid,  or  at  anv  other  time  whatsoever,  deduce  or  make 
or  cause  to  be  made  to  the  plaintiff  a  good  [832]  and  sutlicient  title  to  the  said 
tenements,  itc.  ;  and  the  defendant  further  deceived  the  plaintilf  in  this,  to  wit,  tliat 
he  had  not,  on  the  day  and  year  last  aforesaid,  or  at  any  other  time  since  the  making 
of  his  said  promise,  any  such  title  as  aforesaid ;  by  reason  of  which  said  several 
Ex.  Div.  VII.— 21* 
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premises  the  plaintift"  not  only  lost  and  w.as  deprived  of  all  the  benefits  and  advantages 
which  might  and  would  otherwise  have  arisen  and  accrued  to  him  from  the  said 
completion  of  the  said  purchase,  &c.,  but  was  put  to  great  charges  and  expenses, 
amounting  in  the  whole  to,  &c.,  in  and  about  the  negotiating  and  agreeing  for  the 
purchase  of  the  said  tenements,  as  aforesaid,  and  in  and  about  the  investigating  the 
title  to  the  same,  &c.,  &o. ;  and  also  thereliy  the  plaintiti"  lost  and  was  deprived  of  the 
interest  and  profit  which  he  might  and  otherwise  would  have  made  and  acquired  from 
using  and  employing  the  said  sum  of  £2115,  provided  and  kept  by  him  for  the 
completion  of  the  said  purchase,  amounting  to  &c.,  and  the  plaintitt'  hath  been  and  is 
otherwise  injured.     There  was  also  a  count  on  an  account  stated. 

Pleas — 1st,  non-assumpsit;  2ndly,  as  to  the  first  count  of  the  declaration,  payment 
into  Court  of  £20,  and  no  damages  ultra.     Replication  thereto,  damages  ultra. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings  at  Guildhall  after  last 
Hilary  Terra,  the  plaintift'  claimed  to  recover  a  sum  of  711.  is.  9d. ;  viz.,  for  the 
expenses  of  investigating  the  title,  381.  Os.  4d.,  and  for  loss  of  interest  on  money  paid 
in  to  a  banker's  for  the  purpose  of  completing  the  purchase  of  the  property  in  question, 
(which  consisted  of  freehold  and  copyhold  lands,  of  borough  English  tenure,  at  Kirton 
in  Lindsey,  in  Lincolnshire),  331.  4s.  5d.  It  appeared,  however,  that  the  expenses  of 
investigating  the  title,  incurred  up  to  the  2.3th  March,  1S3S,  the  day  on  which  the 
purchase  was,  according  to  the  contract,  to  have  been  completed,  did  not  amount  to 
£20,  the  sum  paid  into  Couit;  but  much  negotiation  took  place  between  the  parties 
after  that  period,  [833]  and  it  was  not  until  the  12th  January,  1839,  that  the  plaintiff 
served  the  defendant  with  a  notice  of  his  abandonment  of  the  contract,  on  the  ground 
of  defects  in  the  title.  It  was  objected  for  the  defendant,  that  upon  the  declaration 
as  framed,  the  plaintifif  was  not  entitled  to  recover  any  damages  accruing  after  the 
25th  March,  the  material  day  specified  in  the  written  contract  for  the  completion  of 
the  title,  the  ground  of  action  being  its  non-completion  on  that  day,  and  the  subsequent 
expenses  and  loss  of  interest  not  being  a  consequence  of  that  default.  The  Lord  Chief 
Baron  reserved  the  point,  and  a  verdict  was  found  for  the  plaintift',  damages  £41,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

In  Easter  Term,  R.  V.  Richards  obtained  a  rule  nisi  accordingly,  citing  Fhircaii  v. 
Thonihill  (2  W.  Bl.  1078),  and  Sherri/  v.  Oke  (3  Dowl.  P.  C.  349) :  against  which 

Bayley  (with  whom  was  Kelly)  now  shewed  cause.  The  plaintiff'  is  entitled  to 
recover,  on  this  declaration,  the  expenses  of  investigating  the  title,  and  also  the  loss 
of  interest  which  accrued  between  the  25th  March  and  the  day  when  the  contract 
was  ultimately  broken  oflf.  The  declaration  contains  a  sufficient  averment  of  the  non- 
performance of  the  contract  by  the  defendant,  subsequently  to  the  25th  March.  It  is 
averred,  that  the  plaintiff'  was  ready  and  willing  to  pei'form  his  contract  on  the  25th 
March  ;  but  that  the  defendant  did  not,  on  that  day  or  at  any  other  time  whatsoever, 
deduce  a  good  title  to  the  premises  ;  and  that  he  had  not,  on  that  day  or  at  any  other 
time  since  the  making  of  his  promise,  any  such  title.  [Alderson,  B.  The  words  "at 
any  other  time  whatsoever,"  must  be  taken  to  mean  at  any  other  time  before  the  day 
appointed  for  the  completion  of  the  purchase.]  [834]  Time  was  not  of  the  essence 
of  the  contract ;  and  it  was  a  question  for  the  jury  to  determine,  on  all  the  circum- 
stances of  the  case,  whether  the  parties  did  not  treat  it  as  one  which  was  to  be  completed 
subsequently  to  the  day  originally  limited,  and  whether  all  the  subsequent  negotiations 
did  not  take  jjlaee  with  the  assent  of  the  defendant.  He  cited  Motion  v.  Lamb 
(1  T.  R.  125). 

R.  V.  Richards  and  Gurdon,  in  support  of  the  rule,  were  not  called  upon  :  and 

Per  Curiam.  The  objection  made  on  the  part  of  the  defendant  is,  that  the 
plaintiff,  not  having  averied  in  his  declaration  that  he  was  ready  and  willing  to 
comjjlete  the  purchase  aftei'  the  25th  March,  cannot  recover  in  respect  of  the  expenses 
of  investigating  the  title,  or  the  loss  of  interest  which  accrued  subsequently  to  that 
day  ;  and  we  think  the  objection  must  prevail.  Time  is  clearly  of  the  essence  of  such 
a  contract;  and  if  the  plaintiff'  sought  damages  for  loss  incurred  subsequently  to  the 
period  limited  by  the  contract  for  the  completion  of  the  purchase,  he  ought  to  have 
framed  his  declaiation  accordingly.  He  was  under  no  necessity  of  keeping  his  money 
at  the  banker's  under  the  25th  March.     The  rule  must  be  absolute  to  enter  a  nonsuit. 

Rule  absolute. 
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[835]  Poole  v.  Hill.  Exch.  of  Pleas.  1840. — A  declaration  in  covenant  by  the 
vendor  against  the  intended  purchaser  of  lands,  for  non  payment  of  the  purchase- 
money  according  to  the  contract,  need  not  aver  that  the  plaintift'  ottered  or 
tendered  a  conveyance  to  the  defendant ;  it  is  sufficient  to  allege  that  the  plaintiff 
has  always  been  ready  and  willing  to  execute  a  conveyance  :  inasmuch  as,  in  the 
absence  of  an  express  stipulation  to  the  contrary,  it  is  the  duty  of  the  purcha.ser 
to  prepare  the  conveyance,  and  tender  it  to  the  vendor  for  execution. — By  articles 
of  agreement,  reciting  that  the  defendant  had  contracted  with  J.,  as  the  agent  of 
the  plaintift'  and  the  other  owners  of  the  property,  for  the  purchase  of  the  lands 
therein  mentioned,  the  defendant  covenanted  with  the  plaintiff,  and  the  several 
other  parties  beneficially  interested,  to  perform  such  contract  by  paying  the 
purchase-money  on  a  certain  day,  &c.  : — Held,  that  this  covenant  was  several, 
and  that  the  plaintiff  might  sue  alone  for  the  non-payment  of  his  share  of  the 
purchase-monej^  without  joining  the  other  parties  betieticially  interested. 

[S.  C.  10  L.  J.  Ex.  81.] 

Covenant.  The  declaration  stated,  that,  by  articles  of  agreement,  dated  the  11th 
October,  1839,  made  between  the  defendant  of  the  one  part,  and  the  plaintift' of  the 
other  part,  [profert],  after  reciting  that  the  defendant,  on  the  19th  day  of  April,  1838, 
entered  into  four  several  contracts  or  agreements  with  Mr.  T.  \V.  Jones,  as  agent  for 
and  on  behalf  of  the  plaintift'  and  other  owners  of  the  hereditaments  thereinafter 
described,  for  the  purchase  of  a  messuage  or  dwelling-house,  outbuildings,  gardens, 
orchard,  and  premises,  with  nine  several  fields,  closes,  pieces  or  parcels  of  land  or 
ground  thereunto  belonging,  in  the  said  indenture  more  particularly  described,  lying 
and  being  in  Hough,  in  the  parish  of  Wybunbury  in  the  county  of  Chester,  and  which 
were  then  in  the  several  holdings  or  occupations  of  the  plaintift',  T.  Hassall,  C4eorge 
Glover,  and  Anne  Steele,  their  respective  assigns  or  under  tenants,  for  the  several 
prices  or  sums  of  £800,  £-510,  £260,  and  £350,  making  together  the  sum  of  £1920, 
exclusive  of  the  timber  trees,  and  saplings  of  the  value  of  2s.  6d.  and  upwards,  growing 
on  the  said  lands  ;  and  that  all  the  objections  to  the  title  of  the  said  purchased 
messuage,  lands,  and  premises,  (except  the  want  of  a  conveyance  from  ^liss  Anne 
Maria  Hopkins,  of  the  legal  estate  aftecting  one  moietj'  of  the  said  messuage,  land,  and 
premises,  which  was  outstanding  in  her  as  the  infant  heiress  at  law  of  the  party  in 
whom  such  legal  estate  was  last  vested),  having  been  cleared  up  and  obviated,  the 
defendant  was  then  desirous,  and  had  proposed  and  agreed  to  complete  his  said  purchase 
and  contracts,  and  to  accept  a  conveyance  of  the  said  purchased  premises  from  the 
plaintift'  and  the  other  [836]  parties  beneftcially  interested  therein,  without  requiring 
the  said  A.  M.  Hopkins  to  join  in  such  conveyance,  or  to  execute  any  separate  con- 
veyance of  the  legal  estate  so  outstanding  in  her  as  such  infant  heiress  at  law  as  afore- 
.said,  provided  he  was  allowed  till  the  1st  day  of  January  then  next  for  that  purpose, 
which  arrangement  the  plaintift'  had  acceded  to,  as  she  did  admit  and  acknowledge  by 
being  made  a  party  to  and  executing  the  said  articles  of  agreement :  it  was  by  the 
said  articles  of  agreement  witnessed,  that,  in  consideration  of  the  premises  afore.said, 
as  also  for  putting  an  end  to  all  furlhei'  disputes  touching  the  title  to  the  said  messuage, 
lauds,  and  premises,  or  the  fulfilment  and  performance  of  the  contracts  or  agreements 
80  entered  into  by  the  defendant,  for  the  purchase  of  the  said  premises  as  thereinbefore 
was  mentioned,  he  the  defendant  did  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise,  and  agree  to  and  with  the  plaintiff,  her  heirs, 
executors,  and  administrators,  and  also  to  and  with  the  several  other  parties  beneficially 
interested  in  the  said  messuage,  lands,  and  premises,  their  respective  heirs,  &c.  in 
manner  following  ;  that  is  to  say,  that  he  the  defendant,  his  executors  and  administrators, 
should  and  would,  on  or  before  the  said  1st  daj'  of  January,  18-10,  fulfil  and  perform 
the  said  several  purchase-contracts  or  agreements  so  by  him  entered  into  as  aforesaid, 
by  paying  the  purchase-monies  thereby  agreed  by  him  to  be  paid  for  the  said  messuage, 
lands,  and  premises  to  the  plaintift' and  the  several  other  parties  beneficially  interested 
therein  as  aforesaid,  and  by  accepting  a  conve^'ance  of  the  said  purchased  premises 
from  such  parties,  without  requiring  the  said  A.  M.  Hopkins  to  join  therein,  or  to 
execute  any  separate  conveyance  of  the  legal  estate  so  outstanding  in  her  as  such  infant 
heiress  at  law  as  aforesaid,  anything  contained  in  the  said  purchase-contracts  or  agree- 
ments to  the  contrary  thereof  in  anywise  notwithstanding;  as  by  the  said  agreements 
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will  more  fully  appear.  And  the  plaintiff  saith,  [837]  that  the  purchase-monies  by 
the  said  several  purchase-contracts  or  agreements  agreed  by  the  defendant  to  be  paid 
for  the  said  messuage,  lands  and  premises  to  the  plaintiff  and  the  said  other  parties 
beneficial!}'  i)iterested  therein  as  aforesaid,  were  and  are  the  said  several  sums  of 
£800,  £510,  £260,  and  £350,  making  together  the  said  sum  of  £1920,  &c.,  &c.  ;  and 
although  the  plaintiff  hath  perfoimed  and  fulfilled  all  things  in  the  said  articles  of 
agreement  contained  on  her  part  to  be  performed  and  fulfilled,  and  although  she  and 
the  several  other  parties  beneficially  interested  in  the  said  messuage,  lands,  and  premises, 
have  always,  from  the  time  of  the  making  of  the  said  articles  of  agreement,  been 
ready  and  willing  to  execute  and  make  the  defendant  a  conveyance  of  the  said 
purchased  piemises,  so  to  be  executed  and  made  as  aforesaid,  and  although  the  said 
1st  day  of  January,  1840,  the  time  for  the  payment  of  the  said  purchase-monies,  had 
elapsed  befoie  the  commencement  of  this  suit,  nevertheless  the  plaintiff'  in  fact  saith, 
that  the  defendant  hath  not  j'et  hitherto  paid  the  said  purchase-monies  so  by  the 
defendant  agreed  to  be  paid  as  aforesaid,  oi'  an}'  part  thereof,  to  the  plaintiff'  and  the 
other  parties  beneficially  interested  in  the  said  messuages,  lands,  and  premises,  or 
any  or  either  of  them,  and  the  said  purchase-monies  remain  wholly  due  and  unpaid. 

General  demurrer,  and  joinder.  The  points  stated  in  the  margin  on  the  demurrer 
were  as  follow  : — 'J  he  defendant  intends  to  aigue  that  the  action  should  have  been 
brought  by  the  plaintifi'  and  other  persons  interested,  the  covenant  being  joint  and  not 
several ;  and  that  the  declaration  is  bad  in  not  averring  that  the  plaintiff,  and  the 
other  peisons  mentioned,  conveyed  or  executed  any  conveyance,  or  tendered  an}- 
conveyance  to  the  defendant,  such  conveyance  being  a  condition  precedent,  or  a  con- 
current act  to  be  done  by  the  plaintiff'  and  the  said  other  persons;  and  that  the  said 
supposed  covenant  is  void  in  law,  the  other  [838]  persons  not  being  named,  nor  bound 
by  any  covenant  to  convey. 

Whitehurst,  in  support  of  the  demurrer.  First,  the  declaration  is  bad,  for  not 
stating  a  conveyance,  or  an  offer  to  execute  one.  There  is  nothing  in  the  declaration 
to  shew  that  the  purchaser  was  bound  to  prepare  the  conveyance  ;  but  even  assuming 
that  the  defendant  was  the  paity  to  do  so,  the  plaintifi  should  have  averred  that  she 
was  ready  and  willing,  and  ofl'eied  to  execute  it.  It  never  could  be  the  intent  of  the 
agreement,  that  the  defendant  should  pay  before  having  a  conveyance.  Where  mutual 
covenants  go  to  the  whole  con.sideration,  they  are  mutual  conditions,  and  the  plaintiff' 
cannot  recover  in  respect  of  any  breach,  unless  he  proves  performance  on  his  part. 
Com.  Dig.  "Covenant"  (A.  2),  (D.  1) :  Fordage  v.  Cole  (1  Saund.  320  b.).  It  is  clear 
there  is  an  implied  covenant  by  the  vendor  to  convey.  If  it  be  held  to  be  sufficient 
to  state  meiely  that  the  vendor  is  ready  and  willing  to  convey,  the  purchaser  may  be 
saddled  with  an  action,  although  he  may  be  ever  so  desirous  to  complete  the  purchase. 
The  declaration  must  state  all  that  is  necessary  to  the  due  performance  of  the  covenant ; 
and  the  plaintiff'  was  bound  at  least  to  have  shewn  that  she  made  an  ofi'er  or  tender  of 
a  conveyance.  1  he  allegation  of  readiness  and  willingness  does  not  imply  any  step 
taken  on  her  part.  In  Com.  Dig.  "Covenant"  (A.  2),  it  is  said — "Where  something 
is  covenanted  or  agreed  to  be  performed  by  each  of  two  parties  at  the  same  time,  he 
who  was  ready  and  offered  to  perform  his  part,  but  was  discharged  by  the  other,  may 
maintain  an  action  against  the  other  for  not  performing  his  part."  In  Feelers  v.  O/iia 
(2  Saund.  346),  which  was  an  action  upon  a  covenant  that  the  plaintiff'  should  do 
certain  work  for  the  defendant,  for  which  the  defendant  was  to  pay  him  £8,  the 
declaration  contained  an  [839]  averment,  that  the  plaintiff'  "  always  from  the  time  of 
making  the  agreement  hitherto,  was  ready,  and  ofl'eied  to  perform  the  said  agreement 
in  all  things  on  his  pai-t  to  be  performed."  In  Goodson  v.  Nwrn  (4  T.  R.  761),  which 
was  debt  on  an  agreement  by  the  plaintiff  to  sell  the  defendant  an  estate  for  a  certain 
price  before  a  day  named,  in  consideration  whereof  the  defendant  agreed  to  pay  that 
sum  on  that  day,  and  in  failure  thereof  to  pay  £21  ;  it  was  held  that  these  were 
dependent  covenants,  and  that  the  plaintifi' could  not  recover  the  £21  without  proving 
that  he  had  executed  or  tendered  a  conveyance.  Glazehrook  v.  JP'oodrow  (8  id.  366), 
and  Jones  v.  BarUcy  (2  Dougl.  684),  are  authorities  to  the  same  eff'ect.  The  Court 
then  called  on 

Crompton  to  support  the  declaration.  It  was  not  necessary  to  aver  a  tender  of 
the  conveyance.  No  doubt,  where  the  party  suing  is,  by  the  agreement,  to  do  some 
concurrent  act,  the  performance  of  it  must  be  averred  in  the  declaration  ;  but  that 
rule  cannot  be  applicable  to  a  case  like  the  present  where  the  initiative  is  to  be  done  by 
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the  other  patty.  The  purchaser  is  always  the  party  to  prepare  the  conveyance,  unless 
it  be  otherwise  expressed  in  the  contract,  Baxter  v.  Leivis  (Forrest,  61) ;  he,  therefore, 
and  not  the  vendor,  is  the  party  who  is  bound  to  tender  the  conveyance  for  execution. 
Sugd.  Vendors  and  Purchasers,  (6th  edit.)  '222.  The  averment,  therefore,  that  the 
plaintiff  was  ready  and  willing  to  execute  the  conveyance,  is  quite  sufficient.  In  Price 
v.  iriUiams  (1  M.  &  W.  6),  where,  in  an  agreement  for  a  lease,  it  was  stipulated  that 
the  lease  should  be  drawn,  prepared,  and  executed  by  and  between  the  parties,  if 
required  by  either  of  them,  at  the  sole  expense  of  the  lessor,  it  was  held  that  it  was 
not  neces.sary  for  the  lessee  to  tender  a  lease  [840]  for  execution  by  the  lessor. 
It  is  sufficient  that  the  plaintiff  is  ready  and  willing  to  execute  the  conveyance, 
when  the  defendant,  whose  duty  it  is  to  prepare  it,  puts  him  in  a  situation  to  do  so. 

Whitehurst,  in  reply.  This  is  a  covenant  very  peculiar  in  its  terms.  The  defen- 
dant does  not  know  who  the  conveying  parties  are  to  be  ;  the  contract  appears  to  have 
been  entered  into  by  Jones,  as  the  agent  for  all  the  parties  beneticially  interested, 
whoever  they  might  be.  But  even  if  it  were  the  defendant's  duty  to  prepare  the 
conveyance,  non  constat  that  it  was  not  prepared  ;  the  objection  is,  that  the  plaintiff 
should  have  shewn  that  she  had  offered  to  execute  it.  Here  the  concurrent  acts  are, 
payment  by  the  purchaser,  and  the  execution  of  a  conveyance  by  the  vendor.  Whether 
the  defendant  could  have  Ijrought  an  action  for  the  non  completion  of  the  contract, 
without  avei'ring  a  tender  of  the  conveyance,  is  a  different  question.  The  cases  of 
Goodisson  V.  Xunn  and  Glazebrook  v.  fFoodroio  clearly  decide,  that  a  conveyance  must 
be  either  made  or  tendered  by  the  vendor,  before  he  can  sue  for  the  purchase-money. 
He  cited  also  Phillip.';  v.  Fielding  (2  H.  Bl.  123),  and  Ferri/  v.  fFilliams  (8  Taunt.  62). 
There  is  another  objection — that  the  other  persons  beneficially  interested  are  in  law 
parties  to  the  covenant,  and  ought  to  have  been  joined  as  plaintiffs.  Although  they 
have  not  sealed  the  deed,  they  have  made  themselves  parties  to  it  by  adopting  the 
benefit  of  it.  A  covenant  may  be  made  with  persons  who  are  not  parties  to  the  deed. 
This  covenant  is  joint,  and  therefore  all  should  have  joined  in  the  action  :  Sliwjshij's 
case  (.5  Rep.  1 9). 

Lord  Abincer  C.  B.  The  interest  of  these  parties  is  clearly  several,  and  there  is 
no  ground  for  supporting  the  [841]  demurrer  as  to  their  nonjoinder.  On  the  other 
point  we  will  take  time  to  consider. 

Cur.  adv.  vult. 

A  few  days  afterwards,  the  judgment  of  the  Court  was  delivered  by 

Lord  Aeixger,  C.  B.  [Having  stated  the  declaration,  his  Lordship  continued :] 
We  were  at  first  disposed  to  think  that  the  averment  that  the  plaintiff  was  ready  and 
willing  to  convey  was  insufficient;  but  after  hearing  the  point  discussed  by  Mr. 
Crorapton,  we  are  satisfied  that  it  was  not  necessary  to  aver  more  than  this.  On  a 
contract  for  the  sale  of  lands,  unless  it  be  expressly  stipulated  otherwise,  the  convey- 
ance is  to  be  at  the  expense  of  and  to  be  prepared  by  the  purchaser.  Here  it  was  for 
the  purchaser  to  make  out  the  conveyance  in  the  usual  course  ;  that  being  done,  his 
agreement  is  on  a  given  day  to  pay  the  purchase-money,  and  the  plaintiff's  to  execute 
the  conveyance  and  complete  the  title.  The  defendant  could  not  have  maintained  an 
action  for  the  non-completion  of  the  purchase,  without  averring  that  he  had  tendered 
a  conveyance.  He  was  to  perform  the  initiative,  before  the  plaintiff  could  be  called 
upon  to  offer  a  conveyance,  and  the  plaintiff  was  not  bound  to  execute  a  conveyance 
until  the  defendant  h.id  prepared  and  tendered  it  for  execution.  The  declaration  is 
therefore  good,  and  the  judgment  will  be  for  the  plaintiff'. 

Judgment  for  the  plaintiff. 

End  of  Trinity  Term. 
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Exchequer,  and  Exchequer  Chamber,  Vacation  Sittings  after  Trinity 
Term,  3  Victori.«. 

Doe  on  the  Several  Demises  of  John  Richard  Dunning,  Thomas  Fernee, 
and  Thomas  Townsend  v.  The  Right  Honourable  James  Edward  Baron 
Cranstoun.  Exch.  of  Pleas.  1840. — A  testator  by  his  will  devised  as  follows  : — 
"  Whereas  it  appears  to  me,  that  one  part  of  my  said  freehold  lands,  viz.  those  lands 
which  I  hold  in  the  parishes  of  W.,  B.,  and  M.,  were  held  for  a  considerable  period 
of  time  by  my  father's  ancestors  in  the  male  line,  liearing  the  name  and  arms  of  D., 
as  heieditary  proprietors  of  the  same,  I  therefore  consider  it  just  and  equitable 
that  those  lands  should  continue  to  be  held,  if  possible,  by  persons  of  the  same 
name  and  family.  I  therefore  give,  bequeath,  and  devise,  the  freehold  lands 
which  I  hold  in  the  three  parishes  aforesaid,  to  "  &c.  The  property  which  the 
testator  possessed  in  the  parish  of  M.  was  freehold,  but  that  in  the  parishes  of 
W.  and  B.  was  all  leasehold,  v.'hich  he  had  derived  from  his  father's  ancestors 
in  the  male  line  : — Held,  that  the  leasehold  lands  in  the  parishes  of  W.  and  B. 
were  sufficiently  ascertained  by  the  will,  and  therefore,  though  incorrectly 
described  as  "  freehold,"  passed  under  the  devise. 

[S.  C.  9  L.  J.  Ex.  294  ;  4  Jur.  683.] 

This  was  an  action  of  ejectment,  to  recover  possession  of  certain  lands  respectively 
situate  in  the  several  parishes  of  Meavj^,  Walkhampton,  and  Buckland  Monachoium, 
in  the  county  of  Devon.  The  defendant  suffered  judgment  by  default  as  to  the 
portion  of  the  said  lands  which  were  situate  in  the  parish  of  Meavy,  and  of  which 
Richard  Barre  Baron  Ashburton,  at  the  time  of  making  his  will,  and  at  the  time  of 
his  death  as  hereinafter  mentioned,  was  seised  in  fee,  and  as  to  the  I'esidue  of  the 
lands  in  the  declaration  [2]  mentioned,  which  were  respectively  situate  in  the  several 
parishes  of  Walkhampton  and  Buckland  Monachorum,  the  defendant  pleaded  not 
guilty,  on  which  plea  issue  was  joined.  The  latter  lands  were  all  leasehold,  held  by 
the  said  Lord  Ashburton  at  the  times  aforesaid,  for  the  residue  of  the  term  of  1000 
j^ears,  as  hei'einafter  mentioned.  The  cause  came  on  to  be  tried  before  Coleridge,  J., 
at  the  last  Summer  Assizes  for  the  county  of  Devon,  when  a  verdict  was  found  for 
the  defendant,  subject  to  the  opinion  of  this  Court  upon  the  following  case. 

On  or  about  the  21st  of  January,  1820,  Richard  Barre  Baron  Ashburton  made  his 
last  will  and  testament  in  writing,  duly  executed  and  attested  for  passing  real  and 
personal  property,  which  said  will  contains,  amongst  other  things,  the  following 
devises  and  bequests  : — "  I  give,  bequeath,  and  devise  all  my  freehold  lands,  manors. 
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estates,  and  real  property  whate\'er,  situated  in  the  county  of  Devon,  to  mj^  wife,  the 
Kigbt  Hon.  Anne  Setb_v  Lady  Ashburton,  to  hold  and  enjoy  the  same  for  the  term 
of  her  life  :  and  whereas  it  appears  to  me,  that  one  part  of  my  said  freehold  lands, 
namely,  those  which  I  hold  in  the  parishes  of  \Valkhampton,  of  Buckland  Monachorum, 
and  of  Meav3',  were  held  for  a  considerable  period  of  time  by  my  father's  ancestors 
in  the  male  line,  bearing  the  name  and  arms  of  Dunning,  as  hereditary  proprietors  of 
the  same  ;  I  therefore  consider  it  just  and  equitable  that  those  lands  should  continue 
to  be  held,  if  possible,  by  persons  of  the  same  name  and  family  ;  and  although  I  have  no 
son  nor  brother,  nor  other  heir  male  known  to  myself,  yet  whereas  it  is  possible  that 
some  distant  heir  male  may  exist,  although  unknown  at  present  to  me  ;  I  therefore 
give,  bequeath,  and  devise,  the  freehold  lands  which  I  hold  in  the  three  parishes 
aforesaid,  to  that  person  who  may,  at  the  moment  of  my  wife's  death,  in  case  of  her 
surviving  me,  or  at  the  moment  of  my  own  death  in  case  [3]  of  my  surviving  my 
wife,  to  my  nearest  collateral  heir  male  of  the  name  of  Dunning,  to  hold  the  same  to 
him  and  the  heirs  male  of  his  body  for  ever  whom  failing,  to  his  collateral  heirs 
male  for  ever ;  and  to  prevent  all  mistakes,  I  declare  that  by  the  phrase  '  collateral 
heir  male,'  I  intend  to  denote  a  person  whose  consanguinity  with  myself  can  be 
traced  altogether  through  males  alone,  without  counting  his  pedigree  in  any  case 
through  a  female ;  and  I  declare  it  to  be  my  wish  that,  as  soon  as  conveniently 
may  be  after  my  death,  an  advertisement  may  be  three  times  inserted  in  two  of 
the  principal  London  newspapers,  and  may  also  be  three  times  inserted  in  some 
newspaper  published  in  the  city  of  Exeter,  for  the  purpose  of  calling  on  all  persons 
bearing  the  name  of  Dunning,  who  may  consider  themselves  entitled  to  benefit  by 
this  devise,  to  appear  for  their  interest  and  produce  their  respective  claims.  And 
if  no  person  can  produce  a  valid  claim  within  three  years  after  the  insertion  of  the 
said  advertisement  in  the  newspapers,  in  that  case  I  hereby  revoke  this  special  devise 
of  the  lands  situated  in  the  aforesaid  three  parishes,  and  declare  that  the  said  lands 
shall  be  deemed  to  be  included  in  the  general  devise  of  my  lands  situated  in  the 
county  of  Devon,  which  is  hereinafter  inserted.  And  whereas  it  appears  to  me,  that 
the  residue  of  the  lands  which  I  hold  in  the  county  of  Devon  was  never  held  by  any 
of  my  ancestors  in  the  male  line  more  remote  than  my  father,  by  whom  indeed  the 
greatest  part  of  the  said  lands  was  acquired  by  purchase  :  I  therefore  do  not  consider 
that  any  remote  and  unknown  heir  male  of  the  name  of  Dunning,  as  such,  possesses 
any  claim  upon  the  said  residue  of  my  lands,  of  such  a  nature  as  in  reason,  conscience, 
or  equity,  to  call  upon  me  to  respect  it ;  and  I  therefore  strictly  confine  and  limit 
what  I  am  doing  in  behalf  of  such  a  remote  heir  male  within  the  bounds  of  the 
parishes  of  Walkhampton,  of  Buckland  Monachorum,  and  of  Meavy  aforesaid. 
AVhereas  [4]  by  the  death  of  my  father's  only  sister,  Mrs.  Mary  Dunning,  I  am  now 
become,  to  the  best  of  my  knowledge  and  belief,  the  only  existing  descendant  of  ray 
great  grandfather  in  the  male  line,  John  Dunning,  who  died,  if  I  am  not  mistaken, 
in  the  reign  of  C^tueen  Anne ;  I  therefore  consider  it  impossible  that  any  person  should 
exist  so  nearly  related  to  me  on  the  side  of  my  father,  either  through  female  or  mixed 
consanguinity,  as  to  possess  any  claim  upon  my  property,  of  such  a  nature  as  to  make 
it  incumbent  on  me  to  respect  it.  And  whereas  the  fortune  that  was  brought  to  my 
father  in  marriage  to  my  mother,  amounting  to  £10,000  sterling,  was  much  more  than 
repaid  to  my  mother  by  the  sums  which  she  received  during  the  latter  part  of  her 
life,  in  consequence  of  the  additions  which  I  made  to  her  income  when  I  reached  the 
age  of  twenty-one  years  ;  I  therefore  do  not  consider  that  any  persons  related  to  me 
through  my  mother  possess,  merely  as  such,  any  claim  upon  my  property  which  it  is 
at  all  incumbent  on  me  to  respect,  any  further  than  I  may  voluntarily  think  fit  so  to 
do,  of  my  own  free  choice.  Considering,  therefore,  all  these  facts,  and  considering 
moreover  that  my  title  as  a  peer  of  Great  Britain  will  become  extinct  at  my  decease, 
if  I  never  have  a  son,  I  think  myself  fully  authorized,  not  only  in  point  of  law,  but 
in  point  of  conscience  and  reason,  to  dispose  of  my  property  as  I  think  fit  in  my 
voluntary  choice  to  do,  excepting  so  far  as  the  claims  of  my  wife,  in  the  event  of  her 
surviving  me,  and  the  claims  of  a  remote  male  heir,  if  any  such  person  should  exist, 
to  the  ancient  and  patrimonial  part  of  my  landed  property,  are  respectively  concerned, 
for  both  of  which  1  have  hereby  .ilready  provided.  Wherefore  I  give,  bequeath,  and 
devise  all  my  freehold  lands,  manors,  estates,  and  real  property  whatever,  situate  in 
the  county  of  Devon,  excepting  only,  in  case  of  the  existence  of  a  collateral  male  heir, 
those  lands  which  are  situated   in  the  parishes  of  Walkhampton,  [5]  of  Buckland 
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Mouacboruni,  and  of  Meavy,  from  and  after  the  death  of  my  wife,  first,  to  the  Right  I 

Hon.  James  Lord  Cranstoun,  to  hold  and  enjoy  the  same  for  the  term  of  his  life  :" —  ; 

■with  remainders  over  to  four  other  persons  for  life,  bequeathing  the  ultimate  reversion  ] 

in  fee  to  the  survivor  of  them.  The  testator  then  gave  and  bequeathed  all  his  lease- 
hold manors  and  estates  to  his  wife  Lady  Ashburton,  to  hold  and  enjoy  the  same 
until  his  interest  in  the  said  leasehold  expired  ;  but  in  case  his  wife  died  before  that 
period,  he  then  devised  the  .same  over. 

And  the  said  Kichard  Barre  Baron  Ashburton  did,  by  his  said  will,  appoint  his 
wife,  Anne  Selby  Ladv  Ashburton,  his  sole  executrix;  and  died  without  issue,  and  I 

without  having  revoked  or  altered  his  said  will,  on  or  about  the  22nd  day  of  .March,  ' 

1823,  leaving  his  widow,  the  said  Anne  Selby  Lady  Ashburton,  surviving  him. 

At  the  time  of  the  making  of  the  said  will,  and  from  thence  to  the  time  of  his 
death,  the  said  Richard  Barre  Baron  Ashburton  was  in  possession  of  the  said  leasehold 
lands  included  in  the  consent  rule  as  aforesaid,  and  held  the  same  for  the  residue  of 
a  certain  tei'm  of  1 000  years,  which  was  created  by  an  indenture,  bearing  date  the 
2.3rd  day  of  December,  16-50,  made  between  Elize  Chrymes  of  the  one  part,  and 
A\  illmotte  Dunning,  widow,  of  the  other  part,  whereby  the  said  Elize  Chrymes  demised 
the  said  lands  to  the  said  Willmotte  Dunning  for  the  term  of  1000  years  from  thence 
next  ensuing,  without  impeachment  of  waste,  yielding  and  paying,  at  the  feast  of 
St.  Michael  yearly  duiing  the  said  terra,  unto  the  said  Elize  Chrymes,  his  heirs  and 
assigns,  five  shillings,  if  it  were  lawfully  demanded  ;  and  also  the  said  Willmotte 
Dunning,  her  executors  and  assigns,  doing  suit  at  the  two  law  courts  of  the  said  Elize 
Chrymes,  his  heirs  and  assigns,  twice  in  the  year  to  be  holden  within  his  or  their 
manor  of  Buckland  Monachorum.  By  indenture,  bearing  date  the  5th  of  [6]  December, 
16.59,  the  said  Willmotte  Dunning  assigned  the  said  term  of  1000  years  to  her  son 
Richard  Dunning.  The  said  Richard  Dunning,  by  his  will,  dated  the  1 2th  of  November, 
1692,  devised  all  his  lands  in  Meavy  to  his  son  John  and  his  heirs  lawfuU}'  begotten, 
and  if  he  should  die  without  any  issue  lawfully  begotten,  then  to  his  daughters  for 
life,  and  after  their  decease  to  his  brother  John  Dunning  and  his  heirs  male  lawfully 
begotten,  and  for  want  of  such  issue  to  his  right  heirs  for  ever ;  and  the  said  testator 
gave  to  his  son  John,  after  the  decease  of  his  mother,  all  the  right  and  term  of  years 
which  he  had  in  the  said  lands  included  in  the  consent  rule,  and  appointed  Mary  (his 
wife)  and  John  (his  son)  executrix  and  executor  of  his  will.  The  testator  died  the 
17th  of  November,  1692,  and  his  will  was  proved  by  the  executor  and  executrix.  The 
said  John  Dunning,  the  son,  by  indenture  of  the  5th  of  October,  1 695,  made  in  con- 
templation of  his  marriage  with  Mary  Prowse,  settled  a  part  of  the  said  leaseholds, 
describing  them  properly  as  such,  in  default  of  his  having  sons,  on  the  daughters  of 
the  marriage.  The  said  leaseholds  afterwards  passed  from  executor  to  executor,  or 
were  otherwise  transferred  as  chattel  interests,  and  ultimately  vested  in  the  said 
Richard  Barre  Baron  Ashburton  as  aforesaid.  The  said  Richard  Barre  Baron  Ash- 
burton was  descended  from  the  .said  John  Dunning,  son  of  the  said  Richard  Dunning, 
and  his  collateral  heir  male  herein  mentioned  was  descended  from  the  before-mentioned 
John  Dunning,  the  brother  of  the  same  last-mentioned  Richard  Dunning. 

The  said  Richard  Barre  Baron  Ashburton  had  not,  at  the  time  of  making  his  will, 
or  at  the  time  of  his  death,  any  other  lands,  either  freehold  or  leasehold,  in  the  parishes 
of  Walkhampton  and  Buckland  Monachorum,  or  either  of  them,  than  those  included  in 
the  consent  rule  in  the  ejectment.  The  only  lands  which  his  lordship  held  at  [7]  the 
time  of  making  his  will,  and  at  his  death,  in  the  parish  of  Meavy,  were  the  freehold 
lands  for  which  the  defendant  did  not  defend  as  aforesaid.  His  lordship  was  also 
seised,  at  the  time  of  making  his  will,  and  at  his  death,  of  divers  freehold  lands, 
manors,  and  estates,  besides  the  said  freehold  in  Meavy,  situated  in  the  county  of  I)evon, 
and  which  he  devised  to  his  wife  as  aforesaid.  His  lordship  also  held,  at  the  time  of 
making  his  will,  and  at  his  death,  certain  leasehold  lands,  situate  in  the  county  of  Devon, 
which  had  been  purchased  by  his  father,  for  the  residue  of  a  term  of  ninet\'-nine  years, 
determinable  in  November  1845,  and  which  are  now  in  the  possession  of  Miss 
Margai'et  Baring,  as  surviving  legatee  under  his  lordship's  will. 

The  steward  of  the  late  Lord  Ashburton  proved  at  the  ti'ial,  that  he  was  stewai'd 
from  lSOt>  to  the  death  of  his  lordship,  and  as  such  steward  had  the  custody  and  entire 
control  of  the  title-deeds  in  Walkhampton  and  Buckland  Monachorum ;  that  he 
prepared  leases  of  those  lands,  which  were  executed  by  Lord  Ashburton,  reserving 
I'ent  to  his  lordship  and  his  heirs,  and  that  he  the  steward  did  not  know  the  state  of  the 
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title  to  such  lands,  until  the  year  1824.  This  e^-idence  of  the  steward  was  objected 
to  hv  the  counsel  for  the  defendant ;  and  if  the  Court,  upon  the  argument,  shall  be 
of  opinion  that  it  is  not  evidence  upon  the  construction  of  the  will  of  Lord  Ashbnrton, 
it  is  to  be  considered  as  struck  out  of  the  case. 

After  the  death  of  the  said  Richard  Barr^  Baron  Ashburton,  and  in  or  about  the 
month  of  May,  lt<23,  the  said  will  was  proved  in  the  Prerogative  Court  of  Canterbury, 
by  the  said  Anne  Selby  Lady  Ashburton. 

John  Dunning,  late  of  Gerard  Street,  in  the  city  of  Westminster,  wine-merchant, 
duly  made  out  his  claim,  shewing  that  he  was  the  nearest  collateral  heir  male  of  the 
said  Richard  Barre  Baron  Ashburton. 

Immediately  after  the  death  of  the  said  Richard  Barre  [8]  Baron  Ashburton,  the 
said  Anne  Selby  Lady  Ashburton  entered  into  the  possession  of  the  said  leasehold 
lands,  included  in  the  consent  rule  in  this  ejectment,  and  held  and  enjoyed  the  same 
for  her  own  use  and  benefit,  and  continued  in  such  possession  from  the  time  of  the 
death  of  the  .said  Richard  Barre  Baron  Ashburton,  to  the  time  of  her  own  death. 

On  or  about  the  Sth  of  July,  IS.3.5,  the  said  Anne  Selby  Lady  Ashburton  died, 
having  first  made  her  will,  dated  the  28th  October,  1834,  by  which  she  gave  and 
bequeathed  unto  the  defendant,  by  the  name  and  description  of  the  Right  Hon.  James 
Lord  Cranstoun,  his  executors,  administrators,  and  assigns,  for  his  and  their  own 
absolute  use  and  benefit,  all  her  leasehold  estates  in  the  counties  of  Devon  and  Middlesex, 
or  elsewhere,  and  all  the  rest,  residue  and  remainder  of  her  personal  estate  whatsoever 
and  wheresoever :  and  the  said  Anne  Selby  Lady  .Ashburton  did,  by  her  said  will, 
appoint  the  said  defendant  sole  executor  thereof.  At  the  time  of  the  respective  deaths 
of  the  said  Richard  Barre  Baron  Ashburton,  and  Anne  Selby  Lady  Ashburton,  the 
said  John  Dunning,  late  of  Gerard  Street,  wine  merchant,  was  the  nearest  collateral 
heir  male  of  the  said  Richard  Barre  Baron  Ashburton. 

On  or  about  the  6th  of  May,  1839,  the  said  John  Dunning,  late  of  Gerard  Street, 
wine  merchant,  died,  leaving  John  Richard  Dunning,  one  of  the  lessors  of  the  plaintiff 
in  this  ejectment,  his  eldest  .son  and  heir  at  law,  surviving  him,  and  also  leaving 
Thomas  Fernee  and  Thomas  Townshend,  the  two  other  lessors  of  the  plaintiff,  executors 
and  residuary  legatees  of  his  said  last  will  and  testament. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  leaseholds  in  the  parishes 
of  Walkhampton  and  Buckland  Monachorum  aforesaid,  included  in  the  consent  rule 
in  this  ejectment,  did,  after  the  decease  of  the  said  Anne  Selby  Lady  Ashburton,  pass 
by  the  will  of  the  said  Richard  [9]  Barre  Baron  Ashburton  to  the  said  John  Dunning, 
late  of  Gerard  Street,  wine-merchant,  as  nearest  collateral  heir  male  of  the  said  Richard 
Barre  Baron  Ashburton,  or  not ;  if  the  Court  shall  be  of  opinion  that  the  said  leaseholds 
•did  pass  to  the  said  John  Dunning,  then  the  verdict  to  be  entered  for  the  plaintiff; 
but  if  the  Court  shall  be  of  a  contrary  opinion,  then  a  nonsuit  to  be  entered. 

Fitzherbert,  for  the  plaintiff,  was  stopped  by  the  Court,  who  called  on 

Butt,  for  the  defendant.  The  question  depends  upon  the  construction  to  be  put 
upon  this  will ;  and  there  are  several  authorities  to  shew,  that  under  such  a  devise, 
nothing  but  the  freehold  manors  and  lands  would  pass  to  the  devisee.  [Parke,  B. 
Is  not  this  case  governed  by  Day  v.  Trir/  (1  P.  AYms.  286)^  There  a  testator  devised 
all  his  freehold  houses  in  Aldersgate  Street,  when  in  fact  he  had  no  freehold  houses 
there,  but  leasehold  only,  aud  it  was  held  that  the  leasehold  houses  passed.]  In  that 
case  there  was  not  any  property  but  leasehold  to  satisfy  the  devise ;  but  here  there 
is  other  property  on  which  it  could  operate.  The  case  of  Davis  v.  Gihbs  (3  P.  Wms. 
26;  Fitzgil).  116)  is  precisely  in  point.  There  a  testatrix,  seised  of  lands  in  Kent  in 
fee  and  possessed  of  a  mortgage  foi-  a  term  of  years  of  the  manor  of  Cranbroke  in 
Essex,  devised  all  her  lands,  tenements,  and  real  estate  in  Kent  and  Essex  to  J.  S. 
and  his  heirs ;  and  it  was  held  that  the  will  would  not  pass  the  terra,  especially  if 
there  were  any  other  clause  in  the  will  which  disposed  of  the  personal  estate.  Now, 
here  there  is  personal  property,  and  a  residuary  clause  to  dispose  of  it.  The  lease- 
holds would  pass  under  the  residuary  clause,  and  therefore  the  Court  is  not  driven 
to  the  construction  contended  for  on  the  part  of  the  plaintiff.  If  it  be  a  question  of 
intention,  that  [10]  must  be  collected  from  the  will  itself,  and  not  from  any  extrinsic 
evidence.  J!oxe  v.  Bartletl  (Cro.  Car.  292),  Miller  v.  Traverx  (8  Bing.  244).  In  these 
cases,  the  question  is  not  what  the  testator  meant  to  do,  but  what  is  the  meaning  of 
the  words  he  has  used  in  the  will.  In  this  clause,  he  deals  only  with  the  freehold 
lands.     All  that  he  could  entail  was  the  freehold  property  in  Meavy,  and  that  satisfied 
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the  devise.  To  give  effect  to  the  construction  contended  for,  it  will  be  necessar\-  to 
strike  out  the  words  "freehold,"  and  insert  "leasehold"  wherever  that  word  occurs. 
There  are  se\'er;d  eases  to  shew  that,  where  a  devise  contains  clear  words  of  reference 
to  a  particular  species  of  property,  this  court  will  not  construe  it  to  include  other 
kinds  unless  there  be  a  distinct  e.xpression  of  the  intention  of  the  testator  in  favour 
of  such  a  construction.  Iloe  deiii.  Conolli/  v.  Vtrnnn  (p  East,  51),  Doe  dem.  Tyrrell  v. 
Lyford  (4  M.  &  Selw.  550),  Doe  dem.  Ashforth  v.  Boinr  (3  B.  &  Ad.  453),  Hohoii 
V.  Blackburn  (1  Mylne  &  K.  571),  Thompson  v.  Luuley  (2  Bos.  &  Pull.  303),  Doe  dem.. 
Brown  v.  Brown  (11  East,  441). 

Pakke,  B.  This  is  a  case  which  is  perfectly  clear.  The  rule  is,  that  where  au\- 
property  described  in  a  will  is  sufficiently  ascertained  by  the  description,  it  passes  by 
the  devise,  although  all  the  particulars  stated  in  the  will  with  reference  to  it  may  not 
be  true.  The  question  here  is,  does  this  testator  mean  to  devise  any  particular  estate 
vrhich  can  be  ascertained  from  the  will?  If  he  does,  then  the  describing  it  to  be 
freehold  instead  of  leasehold  would  not  affect  the  devise ;  for  the  maxim  is, — Falsa 
demonstratio  non  nocet.  Then,  does  not  this  will  clearly  point  out  certain  distinct 
and  separate  lands  1  The  testator-  says,  "  "Whereas  it  appeai-s  to  me,  that  one  part  of 
my  said  [11]  freehold  lands,  namely,  those  which  I  hold  in  the  parishes  of  Walk- 
hampton,  of  Buckland  Monachorum,  and  of  Meavy,"  (which  is,  in  other  words,  those 
lands  which  I  hold  in  each  separate  parish),  "were  held  for  a  considerable  period 
of  time  by  mj^  father's  ancestors  in  the  male  line,  bearing  the  name  and  arms  of 
Dunning,  as  hereditary'  proprietors  of  the  same;  I  therefore  consider  it  just  and 
equitable  that  those  lands  should  continue  to  be  held,  if  possible,  by  persons  of  the 
same  name  and  family,  &c.,  &c."  It  appears  to  me,  that  he  ascertains  the  lands  very 
clearly,  by  specifying  them  as  lands  held  by  his  father's  ancestors  as  hereditary 
proprietors.  There  are  lands  in  each  of  those  parishes  which  have  been  held  by  those 
ancestors  from  generation  to  generation  for  a  long  period  of  time ;  and  though  those 
lands  are  leasehold,  can  there  be  a  doubt  that  he  points  to  them  ?  If  not,  then  we 
have  only  to  reject  as  surplusage  the  words  indicating  them  to  be  freehold,  and  the 
devise  will  be  as  complete  as  if  the  lands  were  set  out  by  metes  and  bounds,  or  by 
the  tenants'  names,  or  hy  any  other  peculiar  marks  by  which  thej'  might  be  designated. 
The  term  "freehold  "  is  a  description  of  the  tenure,  and  not  of  the  lands  themselves, 
and  may  be  rejected,  as  was  done  in  the  case  of  Day  v.  Triff,  which  is  precisely  in 
point  to  the  present  case.  In  Com.  Dig.  Fait,  E.  4,  it  is  said,  "  If  the  thing  described 
is  sufficiently  ascertained,  it  is  sufficient,  though  all  the  particulars  are  not  true  ;  as 
if  a  man  conveys  his  house  in  D.  which  was  R.  Cotton's,  when  it  was  Thomas 
Cotton's."  Daiis  v.  Giblm  was  the  case  of  a  general  devise  of  the  testator's  lands, 
tenements,  and  real  estate,  and  is  distinguishable  from  the  present  case,  with  respect 
to  which  there  is  no  room  for  any  doubt  whatever. 

Alderson,  B.  I  am  of  the  same  opinion.  It  appears  to  me  to  be  quite  clear 
that  all  the  lands  in  the  three  parishes,  held  by  the  Dunnings  as  their  hereditary 
property,  [12]  passed  by  the  devise,  although  they  wei'e  not  of  freehold  tenure. 

GURNEY,  B.,  and  Kolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

EowcLiFFE  r.  Edmonds  and  Wife.  Exch.  of  Pleas.  1840. — A  declaration  for  the 
following  words,  alleged  to  have  been  spoken  by  the  defendant's  wife,  of  the 
plaintiff: — "You  robbed  me,  for  I  found  the  thing  you  have  done  it  with:" — 
Held,  that  the  woids  were  actionable  per  se,  without  any  colloquium  or  innuendo 
to  explain  the  sense  in  which  they  were  used. 

[S.  C.  9  L.  J.  Ex.  278  ;  4  Jur.  684.] 

This  was  an  action  of  slander,  for  the  following  words  alleged  to  have  been  spoken 
by  the  defendant's  wife  of  the  plaintiff: — "You  (meaning  the  plaintiff)  robbed  me, 
for  I  found  the  thing  3'ou  (meaning  the  plaintiff)  have  done  it  with."  The  defendant 
demurred  specially  to  the  declaration,  on  two  grounds  :  first,  that  it  did  not  appear 
of  what  thing  the  alleged  robbery  was  committed,  or  whether  the  discourse  concerned 
a  subject  matter,  in  respect  of  which  a  felony  could  be  committed  in  law  ;  secondly, 
that  it  did  not  appear  whether  the  defamatory  language  was  spoken  before  or  after 
the  marriage  of  the  defendants  ;  for  if  spoken  after  the  marriage,  no  action  would  lie> 
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inasmuch  as  no  felony  could  be  committed  of  the  goods  of  a  feme  covert,  who  cannot 
be  understood  to  have  any.     Joinder  in  demurrer. 

Butt,  in  support  of  the  demurrer, — cited  Chaniel's  case  (Cro.  Eliz.  279)  as  an 
authority  in  support  of  the  latter  objection.  [Alderson,  B.  The  wife  may  be  robbed 
of  her  husband's  goods.  She  does  not  say  they  were  her  goods.]  Secondh',  the  word 
"  robbed  '  does  not  uecessarih^  import  au  imputation  of  felony.  In  Tomlinson  v. 
Brittk'bmk  (i  B.  &  Adol.  630;  1  Xev.  &  M.  45.5),  the  words,  "he  robbed  J.  VV.," 
were  certainly  held  actionable,  as  imputing  an  ofi'ence  punishable  by  law,  unless  the 
dc-[13]-fcndant  shewed  that  they  were  used  in  some  other  sense  :  but  there  Littledale, 
J.,  diti'ered,  and  said  he  did  not  think  the  term  "  to  rob  '  necessarily  meant  taking 
goods  from  another  by  foice  in  the  sense  of  the  statute.  There,  also,  the  question 
arose  after  verdict ;  here  it  is  on  special  demurrer.  [Parke,  B.  That  can  make  no 
difference,  as  to  this  argument.]  In  Buy  v.  Itohinson  (1  Ad.  &  Ell.  554 ;  4  Xev.  &  M. 
8rf4),  a  count  laying  these  words,  "you  have  robbed  me  of  one  shilling  tan  money," 
w;is  held  bad  after  verdict.  [Pai-ke,  B.  An  indictment  for  robbery  has  been  held 
sufficient,  in  which  it  was  merely  alleged  that  the  defendant  "feloniously  robbed 
A.  B."  It  would  be  strange  if  more  particularity  were  required  in  a  declaration  for 
slander  than  in  au  indictment.  Prima  facie,  a  robbery  means  an  unlawful  taking  with 
violence,  and  must  be  so  understood,  unless  it  appears  from  the  context,  or  is  shewn 
by  the  defendant,  that  it  was  meant  in  some  other  sense,  which  is  not  the  case  here.] 
It  should  be  stated  what  was  stolen,  that  the  Court  mav  judge  whether  it  was  a  felony. 
[Parke,  B.  Suppose  the  words  had  been,  "  You  robbed  A.  B.  on  the  highway,  put 
him  in  bodily  fear,  and  took  something  from  him,  but  I  do  not  know  what,"  would 
they  not  be  actionable  ?  Alderson,  B.  Or  suppose  they  were,  "You  have  been  guilty 
of  murder,"  without  saying  of  whom,  could  it  be  contended  the  murder  alluded  to 
might  be  of  a  sheep,  and  not  of  a  man  '] 

Parke,  B.  You  have  no  authority  to  cite  for  your  position,  and  we  not  are 
disposed  to  make  one. 

The  rest  of  the  Court  concurring. 

Judgment  for  the  plaintifl'. 

[14]  ^VEETO^"  AND  Others  v.  Woodcock  and  Others.  Ex-ch.  of  Pleas.  1840. 
— The  right  of  a  tenant  to  remove  tenant's  fixtures  continues  onlj'  during  his 
original  term,  and  during  such  further  period  of  possession  by  him  as  he  holds 
the  premises  under  a  right  still  to  consider  himself  as  tenant. — Where,  therefore, 
the  terra,  pursuant  to  a  proviso  in  the  lease,  was  forfeited  by  the  bankruptcy  of 
the  lessee,  and  the  lessor  entered  upon  the  assignees,  in  order  to  enforce  the 
forfeiture,  and  three  weeks  afterwards  the  assignees  of  the  lessee,  still  continuing 
in  possession,  removed  and  sold  a  fixture  put  up  by  the  lessee  for  the  purposes 
of  trade ;  and  the  jury  found  that  it  was  not  removed  within  a  leasonable  time 
after  the  entry  of  the  lessor : — Held,  that  they  had  no  right  so  to  remove  it, 
and  that  the  lessor  might  recover  it  in  trover. — And  semble,  such  would  have 
been  the  case  even  without  such  finding  of  the  jury. 

[S.  C.  10  L.  J.  Ex.  184.  Followed,  Lmdcrx.  Homewood,  1858,  5  C.  B.  (N.  S.)  546. 
Discussed,  Barff  v.  Prohi/n,  1895,  64  L.  J.  Q.  B.  557.  Referred  to.  En-  parte 
Brook;  Re  Roberts,  1878,  10  Ch.  I).  109  ;  In  re  Glasdir  Copper  n'orks,  Limited,  [1904] 
1  Ch.  819.] 

Trover  for  a  steam-engine  boiler.  Pleas,  1st,  not  guilty  ;  2ndly,  that  the  plaintiffs 
were  not  possessed  as  of  their  own  property  :  on  which  issues  were  joined.  At  the 
trial  before  Erskine,  J.,  at  the  last  Liverpool  Assizes,  it  appeared  that  the  defendants 
were  the  assignees  of  one  J.  F.  Taylor,  a  bankrupt.  The  plaintifts,  together  with  one 
Philip  Newton  (since  deceased),  had  demised  to  Taylor,  by  indenture,  a  cotton  factor)', 
with  the  warehouse,  counting-house,  engine,  and  engine-house,  &c.  &c.  implements, 
tiickle,  furniture,  and  machinery,  the  property  of  the  plaintiffs  and  Newton,  to  the 
said  factory  and  steam-engine  belonging,  and  therewith  used  and  enjoyed,  &c.  &c., 
for  a  term  of  seven  years  from  the  12tb  of  May,  1836.  The  lease  contained  covenants 
by  Taylor  to  keep  the  premises  in  repair,  to  keep  up  a  good  steam-engine,  with  a 
boiler  of  lieateu  iron  of  certain  dimensions,  and  at  the  end  or  sooner  determination 
of  the  term,  to  leave  and  deliver  up  possession  of  the  premises,  and  all  the  things  therein, 
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in  good  I'epair,  or  to  pay  the  lessors  the  value  of  such  as  were  not  so  left ;  with  a 
proviso  for  re-entry  in  case  of  the  bankruptcy  of  Taylor,  and  a  fiat  issuing  thereon,  or 
upon  non-performance  of  any  of  the  covenants.  The  steam-engine  boiler  in  question 
was  set  up  by  Ta3'or  during  his  tenancy,  and  annexed  to  the  engine.  It  was  built  round 
with  brick,  and  Krmly  fixed  to  the  Hoor  and  walls  of  the  engine-house  ;  being  according 
to  the  statement  of  the  witnesses,  more  firmly  annexed  than  it  was  usual  at  a  subse- 
quent period  to  annex  such  boilers.  In  April  1838,  Taylor  committed  an  act  of 
bankruptcy,  and  on  the  16th  of  that  month  a  fiat  in  bankruptcy  issued  against  him, 
under  which  the  defendants  were  appointed  [15]  assignees,  and  took  possession  of  the 
bankrupt's  property.  A  breach  of  the  covenant  to  repair  had  been  committed 
previously  to  the  issuing  of  the  fiat ;  and  on  the  30th  of  May,  1838,  the  plaintiffs  made 
an  entiy  on  the  premises,  in  order  to  enforce  the  forfeiture.  The  assignees,  however, 
retained  possession,  and  about  the  20th  of  June  following  sold  the  boiler,  and  it  was 
subsequently  removed  from  the  premises.  It  was  contended  for  the  plaintifls,  first, 
that  they  were  entitled  to  recover  under  the  covenant,  to  keep  up  the  engine  and 
boiler,  and  to  leave  them  on  the  premises  at  the  determination  of  the  term ;  and 
further,  that  independently  of  the  language  of  this  particular  covenant,  they  were 
entitled  to  the  boiler  as  being  a  fixture,  and  not  having  been  removed  during  the  term. 
The  leained  Judge  left  it  to  the  jury  to  say  whether  the  boiler  was  a  fixture ;  and  if 
so,  whether  it  had  been  disannexed  within  a  reasonable  time  after  the  entry  of  the 
plaintitt's.  The  jury  found  it  to  be  a  fixture,  and  that  it  had  not  been  disannexed 
within  such  reasonable  time  ;  and  a  verdict  was  entered  for  the  plaintiffs  for  £87, 
leave  being  reserved  to  the  defendants  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  plaintiffs  were  not  entitled  under  the  covenant,  and  that  the  defen- 
dants, as  assignees  of  the  lessee,  had  a  right  to  remove  the  boiler  so  long  as  they 
remained  in  possession. 

In  Michaelmas  Term,  Wightman  obtained  a  rule  accordingly  ;  against  which,  in 
Easter  Term, 

Cowling  (Cresswell  was  with  him)  shewed  cause.  The  plaintiffs  shape  their  ease 
in  two  ways  :  first,  they  allege,  that  they  are  entitled  to  recover  under  the  general  law 
relating  to  fixtures,  this  boiler  being  a  trade  fixture,  left  on  the  premises  after  the 
determination  of  the  term,  and  the  property  in  which  revested  in  the  lessors ;  or, 
secondly,  that  the  defendants  cainiot  claim  it  as  assignees  of  the  tenant,  by  reason 
of  the  covenant.  First,  this  was  a  [16]  fixture,  and  as  such  vested  in  the  plaintift's, 
on  the  determination  of  the  term  by  their  entry  upon  the  forfeiture.  This  would 
clearly  have  been  the  case  if  the  lease  had  expired  by  effluxion  of  time  ;  but  it  will  be 
argued  on  the  other  side  that  the  rule  is  different  in  cases  of  forfeiture  :  the  authorities, 
however,  do  not  warrant  any  such  distinction.  It  is  by  the  default  of  the  tenant  that 
the  term  is  determined,  and  he  cannot  be  in  a  better  position  than  if  it  had  expired 
by  mere  lapse  of  time.  It  will  be  said  that  the  general  rule  cannot  apply,  because 
the  tenant  must  in  such  a  case  have  a  reasonable  time  in  which  to  remove  the  fixtures. 
Here,  however,  the  jury  have  expressly  found  that  the  boiler  was  not  disannexed 
within  a  reasonable  time  after  the  plaintiffs'  entry.  But  the  law  is  correctly  stated 
in  Messrs.  Amos  and  Ferard's  Treatise  on  the  Law  of  Fixtures,  (p.  87),  that  a  tenant 
must  use  his  privilege  in  removing  fixtures  during  the  continuance  of  his  term;  for  if 
he  forbear  to  do  so  within  that  period,  the  law  presumes  that  he  voluntarily  relin- 
quishes his  claim  in  favour  of  his  landlord.  This  was  expressly  recognised  as  the 
correct  rule  of  law  on  the  subject,  in  the  case  of  Li/de  v.  Bitssell  (IB.  A;  Adol.  39i). 
So,  in  HaUen  v.  Ihuider  (1  C.  M.  &  E.,  275),  Parke,  B.,  says: — "When  chattels  are 
fixed  to  the  freehold  by  the  tenant,  they  become  part  of  it,  subject  to  the  tenant's 
right  to  remove  them  during  the  term,  and  thus  reconveit  them  into  goods  and 
chattels."  But  it  has  in  truth  been  decided  in  this  very  case,  that  this  boiler  was  a 
fixture,  and  as  such  became  the  property  of  the  landlord.  During  the  argument  on  the 
question  as  to  the  joinder  of  a  special  count  with  the  count  in  trover,  Parke,  B.,  said 
(JFee/on  v.  IFoodcock,  5  M.  &  W.  591) : — "  Does  not  the  declaration  aver  that  the  boiler 
was  fixed  to  the  freehold  ?  then,  if  so,  it  belongs  to  the  landlord  after  the  determination 
of  the  term."  The  only  authority  [17]  which  appears  adverse  to  the  plaintiff's  is  that  of 
Penton  v.  Bobart  (2  East,  88),  in  which  it  was  held  that  a  tenant  was  entitled  to  remove 
a  trade  erection  while  he  continued  in  possession  of  the  land,  although  after  the 
expiration  of  the  term.  But  there  the  lessor  was  in  possession  only  by  relation  of 
law,  and  the  defendant  was  tenant  at  sufferance ;  here,  by  the  entry  of  the  plaintiff's 
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upon  the  foifeiture,  the  estate  revested  in  them,  and  the  assignees  from  that  time 
became  trespassers.  There,  also,  the  defendant  did  not  claim  directly  from  the 
plaintift".  If  the  assignees  could  remove  this  boiler  three  weeks  after  the  plaintiffs' 
entry,  why  could  they  not  six  months  afterwards?  It  cannot  be  said  that  that  was  a 
reasonable  time  for  the  purpose,  even  supposing  that  the  law  allowed  them  such  an 
indulgence. 

But  at  all  events,  the  covenant  operated  to  prevent  the  defendants  from  acquiring 
any  right  of  removal.  It  may  be  said  it  gives  the  lessors  only  a  remedy  in  covenant ; 
but  it  is  submitted  that  it  clearly  operated  to  take  away  the  common-law  right  of 
removal.  [Alderson,  B.,  referred  to  Fairbuni  v.  Eadtvood  (6  M.  &  W.  679).]  That 
case  is  distingnishaljle  ;  there  the  parties  were  reversed,  and  the  covenant  was  different 
in  its  terms  from  the  present. 

Wightnian  and  Crompton,  contra.  The  right  of  the  plaintiffs,  under  the  lease, 
lay  wholly  in  covenant,  and  the  learned  Judge  so  thought  at  the  trial.  The  main 
question  however  is,  whether  the  defendants  had  a  right  of  removal  after  the 
determination  of  the  term  bv  the  forfeiture.  In  the  cases  cited  on  the  other  side, 
there  was  an  attempt  to  remove  the  fixture  not  only  after  the  term  had  determined,  but 
after  the  tenant  was  out  of  possession  :  and  his  quitting  the  possession  was  rightly 
held  to  be  evidence  that  he  had  abandoned  his  right  of  remo^•al,  and  given  the 
articles  up  to  the  landlord,  since  he  could  not  repossess  himself  of  [18]  them  without 
committing  a  trespass.  But  there  is  no  such  presumption  wheie  the  lessee  continues 
in  possession  :  and  Penton  v.  Eobart  is  a  direct  authority  that  in  such  case  he  retains 
the  right  of  removal.  It  has  been  attempted  to  distinguish  that  case  from  the 
present,  on  the  ground  that  here  there  has  been  an  entry  upon  the  forfeiture ;  but 
there  the  plaintiff  had  actually  recovered  in  ejectment  against  the  defendant,  so  that 
the  latter  held  over  as  a  mere  trespasser.  In  CuUgravc  v.  Dios  Santos  (2  B.  &  Cr.  79), 
Abbot,  C.  J.,  refeiTing  to  the  judgment  of  Gibbs,  C.  J.,  in  Lue  v.  limloii  (7  Taunt.  188), 
says, — "According  to  that  opinion,  nothing  can  now  be  done  with  respect  to  those 
things  which  may  be  considered  as  fixtures,  whatever  power  the  plaintiff  might  have 
had  before  he  gave  up  the  possession."  The  authority  of  Pcnlon  v.  Rohart  was  recog- 
nised by  this  Court  in  the  cases  of  Minshall  v.  Llmid  (2  M.  &  VV.  456),  and  Maddntosh  v. 
Trotter  (3  M.  it  W.  184).  In  the  former  case  Parke,  B.,  said: — "One  question  is, 
whether,  in  strict  law,  the  plaintiffs,  who  represent  the  lessee,  could  derive  fiom  him 
any  greater  right  than  to  remove  the  fixtures  during  the  term,  or  while  they  continued 
in  possession  after  the  term."  And  in  Markintosli  v.  Trotter  the  same  learned  Judge 
laid  it  down  as  the  rule  of  law,  "  that  the  tenant  has  a  right  to  remove  fixtures  of  this 
nature  [tenants'  tixturesj  during  his  term,  or  during  what  may  for  this  purpose  be 
considered  as  an  excrescence  on  the  term."  The  passage  cited  from  Amos  &  Ferard 
on  Fixtures,  applies  to  cases  where  the  tenancy  is  determined  by  the  act  of  forfeiture 
itself.  Here  the  tenant  has  not  so  given  up  possession  as  that  the  law  presumes  a 
gift  to  the  reversioner.  If  this  view  of  the  case  be  correct,  the  question  of  the 
reasonableness  of  the  time  is  wholly  immaterial,  and  the  finding  as  to  it  does  not  alter 
the  right  of  the  defendants. 
Cur.  adv.  vult. 

[19]  The  judgment  of  the  Court  was  now  delivered  by 

Aldekson,  B.  In  this  case  we  took  time  to  consider  whether  the  assignees  of  the 
bankrupt  had,  under  the  circumstances,  proved  the  right  of  removing  the  tenant's 
boiler,  which  was  a  fixture.  It  apy)eared  that  the  lanilk)rd  had  made,  on  the  30th 
of  May,  1838,  an  entry  to  avoid  the  lease  after  a  forfeiture  committed,  and  that 
subsequently  to  that  entry,  though  not  (as  the  jury  have  expi'essly  found)  within  a 
reasonal)le  time  after  it,  the  assignees,  still  continuing  in  possession,  removed  and  sold 
the  boiler  in  i|uestion.     The  point  is,  whether  they  had  the  right  so  to  do. 

The  rule  to  be  collected  fr-om  the  several  cases  decided  on  this  suljject  seems  to  be 
this,  that  the  tenarrt's  right  to  rerrrove  tixtrrres  corrtirnres  dirr'irrg  his  original  term,  and 
during  such  further  period  of  po.ssession  bj'  him,  as  he  holds  the  premises  under  a 
right  still  to  consider  himself  as  terrant.  That  was  the  rule  on  which  this  Court 
acted  in  Min.shaU  v.  Llui/d  (2  M.  &  W.  460),  in  which  Mr-.  Bar-on  Far-ke,  in  givirrg  his 
judgmerrt,  puts  it  on  the  ground  that  there  was  "no  doirbt  that  in  that  case  the 
steam-etrgincs  were  left  affixed  to  the  freehold  after  the  expir-ation  of  the  ternr,  arrd 
after  the  plaintiffs  had  any  right  to  consider  themselves  Icrrarrts."  Irr  the  pi-esent 
case,  also,  this  boiler  was  removed  after  the  crrtr-y  for  a  forfeiture,  and  at  a  time  after 
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the  assignees  had  ceased  to  have  any  right  to  consider  themselves  as  tenants.  And 
further,  even  if  they  had  the  right,  in  a  case  where  the  entry  determining  the  tenancy 
is  the  act  of  a  third  person,  to  consider  themselves  entitled  to  a  reasonable  time  for 
removing  the  fixture,  the  jury  have  found  that  they  did  not  avail  themselves  of  that 
privilege.  The  rule,  therefore,  for  a  nonsuit  must  be  discharged. 
Kule  discharged. 


£20]  Mortimer  v.  M'Callan.  Exch.  of  Pleas.  18-iO. — Indebitatus  assumpsit  for 
stock  sold  and  caused  to  be  transferred  by  the  plaintiff'  to  the  defendant,  and  by 
the  defendant  duly  accepted.  Plea,  that  the  stock  alleged  to  be  caused  to  be 
transferred  was  so  caused  to  he  transferred  by  virtue  of  an  agreement  with  the 
plaintiff  for  the  transfer  of  the  same  in  consideration  of  45311.  5s.,  to  be  therefore 
paid  to  the  plaintiff  for  the  same ;  and  that  at  the  time  of  the  making  of  such 
agreement  the  plaintiff'  was  not  actually  possessed  of  or  entitled  to  the  stock  in 
his  own  right  itc,  by  means  whereof  the  said  contract  became  and  was  null  and 
void  : — Held,  that  the  plea  was  no  answer  to  the  action,  and  that  the  contract 
was  not  within  the  7  Geo.  2,  c.  8,  s.  8. 

[S.  C.  10  L  J.  1.36 ;  i  Jur.  633.     For  former  proceedings  see  6  M.  &  W.  58.] 

Assumpsit.  The  first  count  of  the  declaration  alleged,  that  the  defendant  hereto- 
fore, to  wit,  on  the  7th  day  of  October,  1839,  was  indebted  to  the  plaintiff'  in  the  sum 
•of  £5000,  for  certain,  to  wit,  £5000  interest  or  share  in  the  joint  stock  of  31.  per  cent. 
Annuities,  transferable  at  the  Bank  of  England,  called  the  Consolidated  31.  per  cent. 
Annuties,  then  sold  and  caused  to  be  transferred  by  the  plaintiff'  to  the  defendant,  at 
his  special  instance  and  request,  and  by  the  said  defendant,  then,  to  wit,  on  the  .same 
day  and  year  afoi-esaid,  duly  accepted. 

Plea,  as  to  the  first  count,  that  the  said  interest  or  share  in  the  said  joint  stock 
in  the  first  count  mentioned,  and  therein  alleged  to  have  been  caused  to  be  transferred 
by  the  plaintiff'  to  the  defendant,  was  so  caused  to  be  transferred  under  and  by  virtue 
of  a  certain  contract  and  agreement  made  with  the  plaintiff  after  the  1st  day  of  June, 
1734,  viz.  on  the  7th  day  of  October,  1839,  for  the  transfer,  on  the  day  and  year  last 
aforesaid,  by  the  plaintiff'  to  the  defendant,  of  the  said  sum  of  £5000  interest  or  share 
in  the  said  joint  stock  in  the  said  first  count  mentioned,  for  and  in  consideration  of 
the  sum  of  45311.  5s.  to  be  therefore  paid  to  the  plaintiff'  for  the  same  ;  and  the 
defendant  further  says,  that,  at  the  time  of  the  making  of  such  contract  and  agree- 
ment, the  plaintiff'  was  not  actually  possessed  of  or  entitled  unto,  in  his  own  right, 
or  in  his  own  name,  or  in  the  name  or  names  of  any  trustee  or  trustees  to  his 
use,  of  the  said  interest  or  share  in  the  said  joint  stock  in  the  first  count  mentioned, 
or  of  any  part  thereof,  by  means  whereof  the  said  contract  and  agreement,  and  the 
said  promise  in  the  said  declaration  mentioned,  so  far  as  the  same  relates  to  the  said 
first  count,  then  became  and  was,  and  from  thence  hitherto,  hath  been  and  still  is, 
according  to  the  form  of  the  statute  [21]  in  such  case  made  and  provided,  null  and 
void  to  all  intents  and  puiposes  whatsoever.     Verification. 

General  demurrer,  and  joinder. 

The  point  marked  for  argument  in  the  margin  of  the  demurrer-book  was  as  follows  : 
■ — The  matter  of  law  intended  to  be  argued  by  the  plaintiff'  is,  that,  to  a  cause  of 
action  for  stock  actually  transferred  and  accepted  upon  a  contract  for  payment,  the 
matter  stated  in  the  second  plea  is  not  an  answer. 

The  ease  was  argued  in  Easter  Term  last,  by 

Cresswell,  in  support  of  the  demurrer.  First,  the  statute  7  Geo.  2,  c.  8,  s.  8,  does 
not  apply  to  a  transaction  of  this  nature,  but  was  intended  to  apply  to  contracts,  not 
for  an  actual  transfer  of  stock,  but  mei-ely  for  differences  to  be  paid  by  the  one  party 
or  the  other,  according  as  the  stock  may  i-ise  or  fall ;  but,  secondly,  at  all  events,  when 
the  stock  has  been  transferred  pursuant  to  a  contract  of  the  nature  stated  on  this 
record,  and  the  defendant  has  accepted  that  stock,  he  is  bound  to  pay  for  it.  The 
act  is  intitled  "  An  Act  to  prevent  the  infamous  practice  of  Stock  Jobbing,"  and  it 
recites  "  that  great  inconveniences  have  arisen,  and  do  daily  arise,  by  the  wicked, 
pernicious,  and  daily  practice  of  stock-jobbing,  whereby  many  of  his  Majesty's  good 
subjects  have  been  and  are  diverted  from  pursuing  and  exercising  their  lawful  trades 
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and  vocations,  to  the  utter  ruin  of  themselves  and  families,  to  the  great  discourage- 
ment of  industry,  and  to  the  manifest  detriment  of  trade  and  commerce ;"  shewing 
that  it  was  not  directed  against  an  intention  in  the  one  party  to  invest  his  money  in 
the  funds,  and  in  the  other  to  sell  and  transfer  stock.  The  1st  section  is  directed 
against  "contracts  for  liberty  to  put  upon,  accept,  or  refuse  any  public  stocks  or 
securities,  and  wagers  relating  to  the  value  of  stock,"  which  it  declares  shall  be  void, 
and  the  money  paid  thereon  restored  ;  the  2nd,  3rd,  and  -Ith  sections  are  also  directed 
[22]  against  transactions  of  the  same  nature.  The  oth  section  imposes  a  penalty  of 
XlOO  on  giving  or  receiving  money  to  compound  dift'erences  relating  to  stock  not 
actually  delivered  ;  again  shewing  that  the  intention  was  not  to  disturb  transactions 
that  are  bona  tide  for  the  sale  and  delivery  of  stock.  The  6th  section  provides,  "that 
no  person  or  persons  who  shall  sell  any  public  or  joint  stock  or  other  public  securities, 
to  be  delivered  and  paid  for  on  a  certain  day,  and  which  shall  be  refused  or  neglected 
to  be  paid  for  according  to  such  agreement,  shall  be  obliged  to  transfer  the  same  ;  but 
it  shall  and  may  be  lawful  for  such  person  or  persons  to  sell  such  stock  or  other 
securities  which  shall  be  so  refused  or  neglected  to  be  paid  for,  to  any  other  person 
or  persons,  for  the  best  price  which  can  be  obtained."  There  was,  perhaps,  a  doubt 
at  that  time,  whether,  after  a  contract  had  been  made,  and  the  stock  was  not  received 
and  paid  for,  it  could  be  lawfully  sold  to  another  person  ;  and  it  was  to  lemove  that 
doubt  that  the  6th  section  was  introduced  ;  so,  if  a  person  contract  for  stock,  and  it 
is  not  tendered  at  the  appointed  time,  he  has  a  right  to  buy  other  stock,  and  sue  the 
former  person  with  whom  he  contracted  for  the  difference.  The  7th  section  is  for 
equal  relief  to  the  buyer.  Then  comes  the  8th  section,  which  recites,  that  "  it  is 
a  frequent  and  mischievous  practice  for  persons  to  sell  and  dispose  of  stocks,  or  other 
securities,  of  which  they  are  not  possessed."  Now  it  is  apprehended  that,  considering 
the  title,  the  preamble,  and  the  scope  of  the  difterent  parts  of  the  act,  it  was  not 
intended  to  include  such  a  transaction  as  the  present,  where  a  bona  tide  sale  of  stock 
was  contemplated  ;  but  purely  to  prevent  parties  from  bargaining  with  respect  to 
stock  in  which  they  had  no  interest,  and  did  not  intend  to  acquire  an  interest — in 
fact,  non-e.xisting  stock ;  which  was  the  construction  put  by  Lord  EUenborough  on 
the  statute.  Then  it  is  enacted,  "  that  all  contracts  and  agreements  whatsoever  which 
shall,  [23]  from  and  after  the  1st  day  of  June,  1734,  be  made  or  entered  into  for  the 
buying,  selling,  assigning,  or  transferring  of  any  public  or  joint  stock  or  stocks,  or 
other  public  securities  whatsoever,  or  of  any  part,  share,  or  interest  therein,  whereof 
the  person  or  persons  contracting  or  agreeing,  or  on  whose  behalf  the  contract  or  agree- 
ment shall  be  made,  to  sell,  assign,  and  transfer  the  same,  shall  not,  at  the  time  of 
making  such  contract  or  agreement,  be  actually  possessed  of  or  entitled  unto  in  his, 
her,  or  their  own  right,  or  in  his,  her,  or  their  own  name  or  names,  or  in  the  name  or 
names  of  a  trustee  or  trustees  to  their  use,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever."  Therefore  it  must  be  void  as  to  both  parties.  If  such  a 
contract  as  is  here  mentioned  is  to  be  void  to  all  intents  and  purposes,  it  must  be  a 
contract  which  the  contractor  to  buy  could  never  enforce,  any  more  than  the  contractor 
to  sell,  and  therefore  it  is  impossible  to  suppose  that  such  a  provision  should  have 
been  framed,  to  render  a  contract  void  which  was  made  for  the  sale  and  actual  transfer 
of  stock,  and  not  merely  with  reference  to  the  dift'erences  ;  because,  suppose  the  buyer, 
having  money  in  his  hand  to  invest,  is  desirous  of  buying  stock,  and  he  applies  to  a 
party  to  sell  him  a  certain  amount  of  stock,  and  that  party  contracts  to  do  it,  not 
doubting  that  he  can  immediately  procure  stock  for  the  purpose  of  making  the  transfer, 
is  the  purchaser,  who  does  not  know  but  that  the  seller  has  stock  standing  in  his  own 
name,  or  in  the  name  of  a  trustee  for  him,  to  suffer  for  it  I  and  is  it  to  be  said,  as 
against  him,  that  the  contract  is  void  altogether'!  And  yet,  if  the  statute  applies  to 
a  contract  of  this  description,  it  will  have  that  effect. 

There  are  several  cases  which  shew  that  this  statute  has  not  been  construed 
literally,  or  as  extending  to  bona  fide  transactions.  In  >Sanilcrs  v.  Ki'ntiah  (8  T.  K.  16"2), 
which  was  an  action  [24]  for  not  transferring  stock  into  the  plaintift''s  name,  the 
plaintiff  being  possessed  of  £3000  41.  per  cent,  stock,  empowered  the  defendant  to  sell 
the  same  for  his  own  benefit,  in  consideration  of  which,  the  defendant  agreed  to  transfer 
at  the  next  opening  X3000  41.  per  cents,  into  the  plaintitt"s  name  ;  and  it  was  held  that 
this  was  not  a  case  prohibited  by  the  7  Geo.  2,  c.  8,  s.  8,  but  that  on  failure  of  the  defen- 
dant's engagement,  the  plaintilf  might  maintain  an  action  against  him  to  recover  the 
value  of  that  stock  on  the  day  appointed  for  the  transfer.     And  Lord  Kenyon,  in  giving 
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judgment,  said  : — "  The  case  is  shortly  this  :  the  defendant  Kentish,  who  is  a  stock- 
broker, and  who  was  therefore  most  probalilv  acquainted  with  the  statute  on  which 
his  counsel  has  now  relied,  applied  to  the  plaintiff,  a  clergyman,  who  was  probably 
ignorant  of  that  law,  and  obtained  from  him  a  loan  of  £3000  stock,  on  an  under- 
taking to  replace  the  same  stock  on  a  given  day;  from  this  transaction  the  plaintiff 
was  to  derive  no  advantage  whatever.  The  plaintiff  gave  him  a  letter  of  attorney, 
empowering  him  to  sell  the  stock  ;  he  then  put  the  money  into  his  pocket,  and  when 
the  day  of  payment  arrived,  refused  to  pav  the  plaintiff,  insisting  that  the  statute  of 
Geo.  2  rendered  the  contract  void  ;  and  that  therefore  the  plaintirt'  cannot  enforce  that 
contract  in  a  Court  of  law.  To  be  sure,  if  such  were  the  positive  provisions  of  that 
statute,  the  consequence  must  follow,  however  hard  it  might  press  upon  the  plaintiff; 
but  before  we  assented  to  so  montrous  a  proposition,  we  would  look  with  eagles'  e\'es 
into  every  part  of  the  statute,  to  see  that  such  was  the  intention  of  the  legislature. 
Their  intention  is  to  be  collected  from  the  whole  act  taken  together.  The  act  is 
intitled,  '  Au  Act  to  prevent  the  infamous  Practices  of  Stock-jobbing.'  But  if  the 
defendant's  objection  were  to  prevail,  the  title  of  the  act  ought  to  be  altered,  and  it 
should  run  thus, — 'An  Act  to  encourage  the  wickedness  of  stock-jobbers,  and  to  give 
them  the  exclusive  privilege  of  cheating  the  rest  of  [25]  mankind.'  On  considering  the 
whole  of  the  act  together,  I  am  clearly  of  opinion  that  its  object  was  only  to  prevent 
gambling  in  the  funds ;  but  the  legislature  did  not  mean  to  prohibit  a  loan  of  stock, 
and  an  undertaking  to  replace  it.  I  do  not  think  that  this  case  comes  within  the 
meaning  of  the  prohibitorj'  clauses  in  the  act,  but  it  is  within  the  exception  in  the  last 
section."  In  Ohrierscm  v.  Coles  (1  Stark.  496),  which  was  an  action  on  a  special  under- 
taking, in  consideration  that  the  plaintiff  would  sell  out  Omnium  to  the  amount  of 
£2000,  to  replace  the  same  in  stock,  or  to  give  the  plaintiff  the  current  price  for  it  if 
he  required  it :  it  was  objected,  at  the  trial,  that  the  contract  was  illegal,  as  amounting 
to  an  agreement  to  replace  stock  in  consideration  of  selling  out  Omnium  which  was  not 
stock,  and  might  never  eventually  become  stock  ;  for  if  default  were  made  in  one  pay- 
ment, the  previous  payments  would  become  forfeited,  and  so  whether  it  might  eventually 
become  stock  rested  upon  a  contingenc3^  But  Lord  Ellenborough  said,  "A  person 
who  has  Omnium  is  potentially  in  possession  of  stock.  The  case  certainly  difiers 
from  that  of  a  sale  of  actually  existing  stock,  but  it  does  not  come  within  the  mischief 
intended  to  be  guarded  against  by  Sir  John  Bernard's  Act."  Lord  Ellenborough 
therefore  appears  to  have  considered  that  the  act  was  directed  exclusively  against  the 
sale  of  stock  which  was  not  actually  existing.  He  was  then  stopped  by  the  Court, 
who  called  upon 

Sir  W.  \V.  Follett,  who  appeared  in  support  of  the  plea.  According  to  the  true 
construction  of  this  act  of  Parliament,  this  action  is  not  maintainable.  It  must  be 
recollected  that  the  plaintiff  in  this  case  is  what  is  called  a  stock-jobber ;  that  is,  a 
person  professing  to  sell  without  having  the  stock  in  his  possession.  It  is  not  the 
case  of  a  party  buying  bona  fide  of  a  person  whom  he  supposes  to  possess  the  stock, 
but  that  of  a  person  selling  stock  which  he  knows  [26]  he  has  not  the  possession  of. 
The  plaintifl'  not  being  possessed  of  any  stock,  and  therefore,  at  least  as  far  as  he  is 
concerned,  the  stock  being  non-existing  stock,  enters  into  a  contract  to  sell  or  transfer 
a  certain  quantity  of  stock  to  the  defendant ;  the  defendant  agi-ees  to  pay  a  certain 
price  for  it,  and  the  stock  is  to  be  transferred.  At  the  time  when  the  transfer  is  to 
take  place,  the  plaintiff  does  cause  a  transfer  to  be  made  ;  whether  he  gains  or  loses 
by  that  speculation  does  not  appear,  nor  is  it  important.  The  question  is,  in  the  case 
of  a  party  bargaining  to  transfer  stock  of  which  he  is  not  the  owner,  whether  that 
bargain  is  not  made  absolutel}^  void  by  this  act  of  Parliament ;  and  for  that  purpose 
it  will  be  necessary  to  consider  its  several  enactments.  The  first  seven  sections  are 
directed  against  bargaining  for  differences,  putts,  and  refusals  ;  and  the  1st  section 
declares  all  such  contracts  to  be  void.  The  2nd  obliges  persons  sued  upon  them  to 
answer  upon  oath  any  bill  filed  for  the  discovery  of  such  contracts.  By  the  3rd,  the 
plaintifT,  on  filing  a  bill,  is  to  give  security  for  answering  costs,  otherwise  the  defen- 
dant may  refuse  to  appear.  Then,  by  the  -Ith,  a  penalty  of  £500  is  imposed  for 
making  or  executing  any  such  putts  or  bargains  ;  putts  being  contracts  for  the  tiansfer 
of  stock  on  a  certain  day,  which  the  party  ma}'  either  accept  or  refuse  on  paying  or 
receiving  the  difference — which  are  now  called  "  time  bargains."  Then  comes  the  .5th 
section :  "  And  for  preventing  the  evil  practice  of  compounding  or  making  up 
differences  for  stocks  or  other  securities  bought,  sold,  or  at  any  time  hereafter  to  be 
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agreed  so  to  be,  Be  it  further  enacted,  That  no  money  or  other  consideration  whatso- 
ever, (except  as  hereinafter  is  provided),  shall,  from  and  after  the  said  1st  of  Juno, 
1734,  be  volnnUirily  given,  paid,  had,  or  received  for  the  compounding,  satisfying,  or 
making  up  any  ditference  for  the  not  delivering,  transferring,  having,  or  receiving 
any  public  or  joint  stock,  or  other  public  securities,  or  for  the  not  performing  of  any 
contract  [27]  or  agreement  so  stipulated  and  agreed  to  be  performed;  but  that  all 
and  every  such  contract  and  agreement  shall  be  specilically  performed  and  executed 
on  all  sides,  and  the  stock  or  security  thei-eby  agreed  to  be  assigned,  transferred,  or 
delivered,  shall  be  actually  so  done,  and  the  money  or  other  consideration  thereby 
agi'eed  to  be  given  and  paid  for  the  same  shall  also  be  actually  and  really  given  and 
paid  :  "  and  a  penalty  of  £100  is  imposed  upon  parties  otlending  against  this  provision. 
Then  in  the  6th  section  there  is  a  distinct  enactment,  that  stock  sold  and  not  paid 
for  at  the  time  prefixed  may  be  resold,  and  the  party  is  to  pay  the  damage  sustained  : 
and  by  the  7th,  the  buyer  may  purchase  other  stock  and  recover  the  damage.  These 
sections  of  the  act  completely  provide  for  what  is  contended  on  the  other  side  to 
be  the  only  object  of  the  act,  namely,  the  preventing  time  bargains  or  compounding 
for  differences.  And  there  is  nothing  extraordinary  in  supposing,  when  the  legis- 
lature meant  to  put  down  every  species  of  gaml)ling  in  the  public  funds,  that  they 
should  have  enacted  that  no  sale  of  government  stock  should  be  valid,  unless  the 
party  was  possessed  of  it  at  the  time  of  the  contract,  in  order  to  prevent  anything 
with  even  the  colour  of  gambling,  which  they  intended  to  put  down  entirely.  The 
act,  to  prevent  gamljling,  or  the  colour  of  gambling,  says,  that  no  person  shall  sell 
stock  unless  he  is  the  actual  bona  fide  holder  of  it.  Accordingly,  after  it  has  provided 
by  the  preceding  sections  for  time  bargains  and  dilferences,  it  then  commences  the 
8th  section  with  another  preamble  : — "  and  whereas  it  is  a  frequent  and  mischievous 
practice  for  persons  to  sell  and  dispose  of  stocks,  or  other  securities,  of  which  they  are 
not  possessed  : " — that  is,  of  which  they  are  not  the  actual  holders  at  the  time  of  sale, 
— parties  bargaining  for  stock  or  securities  of  which  they  are  not  the  holders, — of 
which  they  are  not  possessed.  It  then  goes  on  to  enact,  "that  all  contracts  and 
agreements  made  or  entered  into  for  the  buying,  selling,  assigning,  or  [28]  transferring 
of  any  public  or  joint  stock  or  stocks  or  other  public  securities  whatsoever,  or  of  any 
part,  share,  or  interest  therein,  whereof  the  person  or  persons  contracting  or  agreeing, 
or  on  whose  behalf  the  contract  or  agreement  shall  be  made,  to  sell,  assign,  and 
transfer  the  same,  shall  not  at  the  time  of  making  such  contract  or  agreement  be 
actually  possessed  of  or  entitled  unto  in  his,  her,  or  their  own  right,  or  in  his,  her,  or 
their  own  name  and  names,  or  in  the  name  or  names  of  a  trustee  or  trustees  to  their 
use,  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever." 

Now,  what  is  the  meaning  of  these  words,  which,  unless  they  are  inconsistent  with 
other  parts  of  the  act,  must  be  taken  in  their  plain  grammatical  sense  ?  It  is  not  pre- 
tended that  this  contract  was  made  on  behalf  of  any  person  who  had  the  stock,  but 
as  these  pleadings  stand,  a  party  who  has  no  stock  whatever,  no  interest  in  the  public 
funds,  and  is  not  acting  on  behalf  of  any  body  who  has,  enters  into  a  contract  to 
transfer  stock  at  a  certain  time,  at  a  certain  price  ;  and  the  question  is,  whether  the 
act  has  not  said  that  in  such  a  case  the  contract  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever.  The  cases  which  have  been  cited,  instead  of  being  auth- 
orities to  shew  that  this  transaction  is  legal,  point  the  other  way  ;  they  shew  that  unless 
it  can  be  considered  as  a  loan,  and  the  retransfer  is  nothing  more  tlian  restoriiig  stock 
within  the  11th  section  of  the  act,  the  ease  would  he  brought  within  the  8th  section, 
and  the  contract  would  be  void.  In  order  to  understand  more  fully  the  history  of 
the  law  on  this  subject,  it  will  be  necessary  to  refer  to  the  former  acts.  The  first  was 
an  act  of  8  &  9  Will.  3,  c.  32,  s.  10,  which  enacted,  "for  the  further  preventing  the 
mischiefs  that  do  daily  arise  to  trade,  l)y  the  ill  practice  of  brokers,  stock-jobbers  and 
others,  that  evevy  policy,  contract,  bargain,  or  agreement  made  and  entered  into,  or 
to  be  made  or  entered  into  by  any  person  or  persons  whatsoever,  atid  which  by  the 
tenor  thereof  is  to  be  performed,  after  the  1st  [29]  day  of  May,  1697,  upon  which  any 
premium  is  or  hereafter  shall  l)e  given  or  paid  for  liberty  to  put  upon  or  to  deliver, 
receive,  or  accept,  any  share  or  interest  in  any  joint  stock,  tallies,  orders,  Exchequer 
bills.  Exchequer  tickets,  or  Bank  bills  whatsoever,  other  than  and  except  such  policies, 
contracts,  bargains  or  agreements,  of  the  nature  aforesaid,  as  are  to  be  performed 
within  the  space  of  three  days,  is  and  shall  be  null  ami  void,  to  all  intents  and  purposes, 
as  if  the  same  had  never  been  made;  and  every  such  premium  and  premiums  shall  be 
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paid  back  and  restored  to  such  person  or  persons  who  did  give  or  pay  the  same."  That 
enactment  is  directed  against  time  bargains  only,  which  are  void,  unless  they  are  made 
to  take  place  within  three  days  :  but  it  contains  no  provision  relating  to  the  sale  of 
stock  by  persons  not  possessed  of  it.  In  Smith  v.  Westall  (I  Lord  Kaym.  317),  where 
the  contract  was  actually  performed,  it  was  still  held  to  be  within  the  meaning  of  that 
act.  Mitchell  v.  Broughlmi  (id.  673)  is  another  decision  on  the  same  act.  It  is  well 
known  that  the  practice  of  gambling  in  the  funds  had  obtained  to  a  very  great  height 
at  the  passing  of  Sir  John  Bernard's  Act,  as  appears  from  the  statute  itself,  and  the 
object  of  it  was  to  put  down  ettectually  all  such  gambling,  by  whatever  means  effected. 
It  is  enough  to  say  that  the  legislature  may  have  considered,  that  the  only  effectual 
mode  of  doing  this  would  be  to  prevent  a  person  from  bargaining  to  sell  stock,  who 
had  not  got  the  actual  stock  in  his  possession.  If  such  was  their  intention,  it  is  no 
answer  to  say  that  here  the  parties  were  acting  bona  fide,  and  intended  to  transfer 
the  stock.  After  the  decision  of  this  Court  {Hebblewhite  v.  M'Mwine,  5  M.  &  W.  462), 
it  is  not  intended  to  argue  that  the  opinion  expressed  by  Lord  Tenterden  in  Bryan 
V.  Lewis  (Ry.  &  M.  385),  "  that  if  a  man  sells  goods  to  be  delivered  on  a  future  day, 
and  neither  has  the  goods  at  the  time,  nor  has  any  prior  contract  to  buy  them,  nor  has 
any  [30]  reasonable  expectation  of  receiving  them  by  consignment,  but  means  to  go 
into  the  market  and  to  buy  the  goods  which  he  has  contracted  to  deliver,  be  cannot 
maintain  an  action  upon  such  a  contract,"  can  be  supported  on  the  ground  of  such  a 
contract  being  illegal  at  common  law.  But  suppose  the  legislature  should  think  right, 
in  such  a  case  as  that  put  by  Lord  Tenterden,  with  regard  to  any  particular  commodity 
in  respect  of  which  there  was  very  mischievous  gambling  or  speculation,  to  say,  that 
no  contract  should  be  valid  for  that  article,  unless  by  a  party  who  had  the  article  in 
his  possession,  or  in  the  possession  of  a  trustee  on  his  behalf,  surely  there  could  be 
nothing  extraordinary  in  the  legislature  passing  such  an  act.  [Parke,  B.  Lord  Tenterden 
would  not  have  said,  if  a  person  had  actually  delivered  the  goods,  that  he  was  not 
entitled  to  be  paid.]  If  such  a  transaction  as  this  is  valid,  it  would  be  so,  upon  this 
declaration,  if  the  stock  were  agreed  to  be  transferred  six  months  afterwards  ;  but 
surely  that  would  be  a  speculation  upon  the  price  of  stock,  which  the  legislature  might 
very  well  be  supposed  to  have  intended  to  prohibit.  [Parke,  B.  The  question  is, 
whether  the  act  of  Parliament  meant  to  prohibit  anything  but  executory  contracts.  The 
first  part  of  the  8th  section  appears  to  apply  to  eases  where  both  parties|are  aware  that 
they  are  contracting  for  the  transfer  and  sale  of  that  which  the  seller  is  not  possessed 
of ;  otherwise  the  enactment  at  the  end,  that  such  contracts  shall  be  void  to  all  intents 
and  purposes  whatsoever,  would  be  quite  monstrous  :  for  suppose  I  contract  with 
another  man  who  is  entitled  to  stock,  I  meaning  to  buy  existing  stock  at  the  time  of 
the  transfer,  it  never  can  be  said  that  that  contract  should  be  void  against  me,  if  it 
turns  out  that  the  seller  had  no  stock  at  that  time  :  and  therefore  the  words,  "  shall  be 
null  and  void  to  all  intents  and  purposes  whatsoever,"  enable  you  to  put  a  construction 
upon  the  first  part  of  the  section  ;  and  the  first  part  of  the  section  would  [31]  appear 
to  apply  to  cases  where  both  parties  agree  to  buy,  sell,  or  transfer  stock  which 
they  know  one  of  the  parties  has  not.  That  is  not  this  ease.]  There  is  a  class  of  cases 
which  has  decided,  that  where  the  foundation  of,  or  consideration  for  the  contract  is 
illegal,  no  action  can  be  maintained  to  enforce  it.  Here  the  party  seeking  to  enforce  the 
contract  is  the  person  who  violates  the  law.  [Parke,  B.  That  argument  applies  to 
the  latter  part  of  the  section,  in  which  a  penalty  is  imposed  upon  every  person  "contract- 
ing or  agreeing  ; "  and  the  question  is,  whether  the  penalty  is  imposed  upon  the  person 
selling,  where  there  is  an  actual  transfer  of  stock  which  he  has  contracted  to  sell,  or  only 
where  he  has  contracted  for  a  future  sale  of  stock  which  he  does  not  possess.  This  is 
a  contract  arising  out  of  the  actual  transfer.]  There  are,  undoubtedly,  two  points  which 
it  is  incumbent  on  the  defendant  to  make  out, — first,  that  the  8th  section  applies  to 
an  actual  sale  of  stock  of  which  the  party  was  not  himself  the  owner,  having  the  stock 
in  his  own  possession  or  in  that  of  a  trustee ;  and  next,  that  although  that  person,  not 
having  the  stock  to  transfer,  should  have  gone  into  the  market  and  got  the  stock 
transferred,  the  transaction  is  so  tainted  with  illegality  that  an  action  cannot  be  main- 
tained for  the  price  of  it.  If  an  act  of  Parliament  says  that  a  contract  shall  be  void 
to  all  intents  and  puiposes,  and  prohibits  the  making  of  it,  then  it  is  a  common 
principle  of  law,  that  a  party  cannot  maintain  an  action  to  recover  payment  in  respect 
of  it.  With  respect  to  the  cases  which  have  been  cited,  Sanders  v.  Kentish  was  the  case 
of  a  person  actually  possessed  of  the  stock,  who  transferred  it  to  the  defendants  upon 
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an  undertaking  that  tbey  would  replace  it ;  and  the  judgment  of  the  Court  is,  that  that 
was  not  a  sale  of  stock  within  the  meaning  of  the  6th  section,  but  that  it  was  a  loan  of 
stock  which  the  parties  were  to  replace.  And  Lord  Kenyon  says, — "  On  considering 
the  whole  of  the  act  together,  I  am  clearly  of  opinion  that  the  [32]  object  was  only  to 
prevent  gambling  in  the  funds  ;  but  the  legislature  did  not  mean  to  prohibit  a  loan  of 
stock,  and  an  undertaking  to  replace  it.  I  do  not  think  that  this  comes  within  the 
meaning  of  the  prohibitory  clauses  in  the  act,  but  it  is  within  the  exception  in'the  last 
section."  That  section  is,  "  That  nothing  in  this  act  contained  shall  extend,  or  be  con- 
strued to  extend  to  hinder  or  pievent  any  person  or  persons  from  lending  any  sum  or 
sums  of  monej',  or  any  public  or  joint  stock,  or  other  public  securities,"  &c.  There  is 
another  case  in  the  same  volume.  Child  v.  MorJeij  (8  T.  R.  610),  which  was  cited  at  the 
trial  as  an  authoritj'  for  the  plaintifl',  that  this  action  was  maintainable  ;  but  if  an 
authority  either  way,  it  is  rather  in  favour  of  the  defendant.  There  a  broker  contracted 
for  the  sale  of  stock  at  a  future  day,  by  the  authority  of  his  principal,  who  afterwards 
refused  to  make  good  the  bargain  ;  and  it  was  held,  that  if  the  principal  were  really 
possessed  of  the  stock  so  bargained  to  be  sold,  such  contract  was  not  illegal  within  the 
7  Geo.  2,  c.  8,  although  the  broker  did  not  disclose  the  name  of  his  principal  at  the 
time  of  the  bargain  made  ;  and  that  the  purchaser  might  maintain  an  action,  for  the 
difterence,  against  the  principal.  The  objection  there  was,  that  the  broker  was  not 
possessed  of  the  stock,  and  therefore  it  was  illegal  under  7  Geo.  2,  c.  8 :  the  answer 
was,  that  "  it  is  not  a  case  within  the  statute  regulating  stock-jobbing ;  for  that  only 
applies  to  cases  where  there  is  an  agreement  for  the  transfer  of  stock,  the  pretended 
seller  having  really  no  stock  to  transfer,  nor  any  actual  sale  being  within  the  contem- 
plation of  the  parties,  but  a  mere  gambling  for  the  difterence  of  the  price  between  the 
times  of  making  and  executing  the  bargain."  Now  that  is  the  argument  which  has 
been  urged  to-day  ;  but  Lord  Kenyon  says, — "  There  is  no  pretence  to  say  that  this  is 
a  stock-jobbing  transaction  within  the  statute.  [33]  The  parties  intended  a  bonfi  fide 
sale  of  stock,  of  which  Morley,  on  whose  account  it  was  sold,  was  then  actually 
possessed  ;  and  the  question  is,  whether  this  may  not  be  done  through  the  intervention 
of  a  broker,  though  he  does  not  disclose  his  principal  at  the  time,  of  which  no  doubt  can 
be  made."  Mr.  Justice  Lawrence  goes  even  further:  "My  difficulty  is  this — if  Child 
contracted  to  sell  the  stock  on  his  own  account,  then  the  case  falls  directly  within  the 
prohibition  of  the  act  of  Parliament,  because  he  really  was  not  possessed  of  the  stock 
so  bargained  and  sold."  Now  there  nobody  doubted  the  bona  fides  of  the  transaction  ; 
it  was  an  actual  purchase,  an  actual  intended  sale :  one  party  intended  to  buy  at  a 
certain  price,  the  other  intended  to  transfer,  bona  fide,  on  a  certain  day.  Mr.  Justice 
Lawrence  says,  notwithstanding,  that  if  Child  had  been  the  actual  vendor,  the  case 
would  have  been  within  the  words  of  the  act  of  Parliament ;  but  he  makes  the 
distinction  which  Lord  Kenyon  had  made,  that  it  was  a  sale  on  behalf  of  Morley, 
and  therefore  it  was  a  good  sale.  So  here,  if  the  plaintiflf  had  sold  the  stock  on  behalf 
of  another  person  who  was  possessed  of  it,  that  case  would  be  an  authority  :  but  he  sells 
it  on  his  own  account,  without  being  possessed  of  it,  and  upon  a  speculation  of  what 
the  price  may  be ;  he  then  goes  into  the  market  and  obtains  it,  and  then  transfers  it. 

There  is  one  other  case  upon  this  subject,  that  of  Ilechcher  v.  Gregory  (4  East,  607). 
It  was  there  held,  that  in  an  action  on  the  7  Geo.  2,  c.  8,  s.  6,  to  recover  damages 
against  one  who  had  refused  to  accept  and  pay  for  stock  agreed  to  be  sold  to  him,  it 
is  necessary  to  prove  an  actual  transfer  of  the  stock  to  some  other  person  before  the 
action  brought:  and  proof  alone  of  a  conti'act  to  sell  to  such  other  person  before  the 
action  brought,  though  followed  up  by  an  actual  transfer  afterwards,  is  [34]  not 
sufficient  to  sustain  the  action.  Lord  EUenboiough  says: — "The  object  of  the  act 
Wiis  to  prevent  radically  all  dealings  in  stock  by  persons  who  were  not  proprietors, 
and  who  should  not  actually  make  a  transfer  of  their  interest  in  the  stock.  And 
therefore,  to  entitle  the  proprietor  to  recover  damages  in  any  case  for  the  non- 
performance of  a  contract  for  the  purchase  of  his  stock,  he  must  either  specifically 
carry  that  contract  into  execution,  by  first  making  a  transfer  to  the  party  with  whom 
he  contracted,  according  to  the  fifth  section  ;  or,  in  case  of  the  insolvency'  or  inabilit}' 
of  the  latter,  by  first  making  an  actual  transfer  to  a  substituted  purchaser,  according 
to  the  provision  of  the  sixth  section,  and  then  he  may  recover  the  diffei'cnce  against 
the  original  contractor.  But  in  no  case  shall  any  consideration  be  voluntarily  paid 
for  the  compounding  any  difference  for  the  not  transferring  of  stock  ;  but  there  must 
be  an  actual  transfer,  and  then  the  difterence  between  the  purchase-monej'  contracted 
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for  and  that  actually  received  shall  be  the  measure  of  the  damage  to  be  recovered." 
The  whole  of  this  judgment  goes  entirely  upon  the  ground  that  there  must  be  a  real 
transaction  ;  that  is,  a  transaction  with  the  actual  owner  of  the  stock  at  the  time. 
All  the  cases,  indeed,  proceed  upon  the  assumption  that  the  contract,  to  be  valid, 
must  be  a  contract  made  by  the  actual  owner  of  the  stock,  or  some  person  on  his 
behalf. 

The  doctrine  laid  down  by  Lord  Tenterden,  in  Bryan  v.  Lewis,  first  came  under 
review  in  two  cases  of  JFells  v.  Porter  (2  Bing.  N.  C.  722)  and  OaJcley  v.  Righy 
(ibid.  732),  and  afterwards  in  a  case  of  Ebworth  v.  Cole  (2  M.  &  W.  31),  in  which  this 
Court  expressed  their  concurrence  with  the  two  former  decisions,  and  in  which  it  was 
held  that  time  bargains  in  foreign  funds  are  not  within  the  prohibition  of  the  7  Geo.  2, 
c.  8,  nor  illegal  at  common  law.  JVells  v.  Porter  was  an  action  for  work  and  labour, 
to  which  there  was  a  plea,  that  the  work  and  [35]  labour  was  done  by  the  plaintiff  as 
a.  broker  and  agent,  in  and  about  the  delivery  of  foreign  stock,  so  as  to  bring  it  within 
the  statute.  All  the  cases  of  actions  brought  by  brokers  are  for  work  and  labour 
actually  done,  and  yet  no  question  has  ever  arisen  that  the  act  of  Parliament  might 
not  be  pleaded  as  an  answer.  If  a  broker  is  emploj'ed  upon  an  illegal  transaction, 
although  he  actually  does  the  work,  and  actually  lays  out  his  money,  he  cannot 
recover.  Why?  Because  he  cannot  establish  his  right,  except  by  virtue  of  having 
■done  something  in  contravention  of  the  act  of  Parliament ;  and  the  fact  of  the  work 
being  actually  done  is  no  answer  whatever  to  the  objection.  [Parke,  B.  No  doubt, 
if  the  thing  is  prohibited  ;  the  doubt  in  this  case  is,  whether  an  actual  ti'ansfer  of  the 
stock,  and  a  contract  to  pay  for  the  stock  so  actually  transferred,  is  prohibited  by  the 
statute.  If  it  is,  you  cannot  sue  for  it.]  The  argument  is,  that  it  is  distinctly  pro- 
hibited by  the  act  of  Parliament.  But  in  IVeJh  v.  Porter,  the  Court  were  of  opinion 
that  this  act  applied  only  to  the  British  funds.  And  Tindal,  C.  J.,  says,  with 
reference  to  what  fell  from  Lord  Tenterden  in  Bryan  v.  Lewis,  "  I  do  not  see  my  way 
"with  sufficient  clearness  to  say  that  any  part  of  the  transaction  would  be  illegal  at 
common  law ; "  and  he  expressed  the  same  doubt  in  Oakley  v.  liigby. 

The  other  point  is,  whether  the  stock's  having  been  actually  transferred  makes 
any  material  difference  in  the  case.  It  is  submitted,  that  the  effect  of  this  statute  is 
to  make  void  altogether — that  is,  to  declare  illegal,  for  that  is  sufficient — a  contract 
entered  into  for  the  sale  of  stock  by  a  party  who  is  not  the  absolute  owner  of  it  at  the 
time.  It  is  not  necessary  to  contend,  that  if  a  person  goes  into  the  stock-market  and 
buys  stock  of  another  whom  he  supposes  to  be  possessed  of  stock  at  that  time,  but 
who  turns  out  not  to  be  so,  he  cannot  maintain  an  action  against  that  person  for  not 
performing  the  contract.  It  may  be  that  the  Court  would  hold  that  a  person  en- 
[36]-tirely  ignorant  of  the  fact  might  enforce  the  contract,  and  would  not  allow  the 
defendant  to  set  up  the  illegality  of  his  own  conduct.  It  is  unnecessary  for  the 
defendant  to  contest  that ;  but  it  is  contended,  that  a  person  who  is  himself  aware 
of  the  facts,  and  is  guilty  of  a  violation  of  the  act  knowingly,  cannot  make  that 
contract  a  ground  of  any  claim  in  a  court  of  law,  whether  it  be  carried  into  effect  or 
not.  The  Sth  section  begins  by  reciting,  "Whereas  it  is  a  frequent  and  mischievous 
practice  for  persons  to  sell  and  dispose  of  stock  or  other  securities  of  which  they  are 
not  possessed."  There  is  the  opinion  of  the  legislature  distinctly  expressed,  that  it 
is  a  mischievous  practice.  It  then  goes  on  to  enact  as  before  stated.  In  the  first 
place,  there  is  a  distinct  statement,  that  a  contract  entered  into  by  a  person  not  having 
stock  either  himself  or  by  a  trustee  for  his  benefit,  shall  be  null  and  void.  Then, 
further,  it  enacts,  "That  all  and  every  person  and  persons  whatsoever,  contracting 
or  agreeing,  or  on  whose  behalf  and  with  whose  consent  any  contract  or  agreement 
shall  be  made,  to  sell,  assign,  or  transfer  any  public  or  joint  stock  or  stocks,  or  other 
public  securities,  whereof  such  person  or  persons  shall  not,  at  the  time  of  making  such 
contract  or  agreement,  be  actually  possessed  of  or  entitled  unto  in  his,  her,  or  their 
name  or  names,  or  in  the  name  or  names  of  a  trustee  or  trustees  to  their  use,  and  in 
their  own  right  as  aforesaid,  shall  forfeit  and  pay  the  sum  of  £500,  to  be  recovered 
by  action  in  any  of  his  Majesty's  Courts  of  Record."  In  the  first  place,  the  contract 
is  declared  to  be  void,  and  in  the  next  place,  the  party  so  selling  is  liable  to  a  penalty 
of  £500.  So  heavy  a  penalty  being  imposed,  the  Court  will  no  doubt  look  at  the  act 
of  Parliament  very  closely,  to  see  that  the  case  comes  clearly  within  it ;  but  when  it 
is  examined,  the  Court  will  be  constrained  to  adopt  the  construction,  that  a  party 
who  sells  stock  not  being  the  owner  of  it,  is  liable  to  the  penalty.     And  there  can  be 
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no  hardship  in  this.  If  the  legislature,  ha^Tng  created  public  [37]  stocks,  had  said, 
no  cue  shall  make  a  bargain  for  the  sale  of  those  stocks  unless  his  name  as  the  owner 
be  insciibed  in  a  book ;  if  a  party  does  so  in  direct  violation  of  the  act,  there  can  be 
no  hardship  in  his  being  compelled  to  pay  the  penalty.  It  is  a  mistake  to  suppose 
that  the  title  of  the  act  has  anything  to  do  with  the  question.  It  has  been  held  in 
various  cases  that  the  title  is  no  part  of  the  act,  and  is  no  guide  at  all  in  the  con- 
struction of  it.  [Lord  Abinger,  C.  B.  The  title  cannot  restrain  the  act,  neither  can 
tjie  preamble.]  It  was  so  decided  in  Rex  v.  IFilliams  (1  AV.  Bl.  95)  and  Cameran  v. 
Cameron  (2  Mylne  &  K.  292).  But  it  is  said,  that  the  stock  having  been  in  fact 
transferred,  the  action  is  therefore  maintainable  ;  but  where  the  thing  is  prohibited 
and  made  illegal  by  act  of  Parliament,  that  can  make  no  difterence :  as  has  been  held 
in  cases  where  penalties  have  been  imposed  for  the  breach  of  certain  revenue  regula- 
tions, for  instance,  with  respect  to  the  sale  of  bricks ;  or  in  the  case  of  printers 
oraitt'ng  to  print  their  names  on  papers  or  books  printed  by  them  ;  or  in  the  case  of 
money  expended  in  treating  at  elections.  [Lord  Abinger,  C.  B.  Those  cases  would 
be  very  applicable  to  this  act  of  Parliament,  if  it  had  said  that  it  should  be  illegal  to 
transfer  stock  sold  under  such  a  bargain.]  It  is  apprehended  that  it  does  say  so  in  effect, 
when  it  says  that  the  contract  shall  be  void,  and  imposes  a  penalty.  The  acts  relating 
to  the  matters  before  mentioned  do  not  say  in  terms  that  those  things  shall  not  be 
done ;  thev  only  impose  a  penalty,  if  any  one  does  what  the  act  describes.  It  is 
malum  prohibitum,  and  so  it  is  here.  There  is  a  variety  of  cases  where  it  has  been 
determined  that,  under  such  circumstances,  no  action  can  be  maintained.  [On  this 
point  he  cited  Rihhansv.  Crirkett  (1  Bos.  &  P.  264),  Bendey  v.  Bignold  (5  B.  &  Aid.  335), 
Cope  V.  Umiiands  (2  M.  &  W.  149),  jrUhinson  v.  Loudmsack  (3  M.  &  Selw.  117),  [38] 
Luw  V.  Hodsm  (11  East,  300),  Little  v.  Poole  (9  B.  &  Ch.  192).]  [Parke,  B.  The  sole 
question  is,  whether  the  act  of  Parliament  prohibits  a  transfer  of  stock  in  pursuance 
of  that  contract,  or  prohibits  an  executory  contract  only.]  The  question  rather  is, 
whether  the  act  of  Parliament  meant  to  prohibit  the  sale  and  transfer  of  stock  by 
persons  who  are  not  the  owners  of  it ;  for  if  the  act  did  so  intend,  then  a  transfer 
under  such  a  contract  is  illegal.  This  is  a  case  in  which  the  plaintiff  says  the  defen- 
dant was  indebted  to  him  for  certain  stock  then  sold  and  transferred  to  him.  It  is 
sold  by  a  party  who  does  not  state  that  he  is  the  owner,  and  caused  to  be  transferred, 
which  seems  to  assume  that  he  was  not  the  person  transferring  it ;  and  the  plea  then 
states,  "  that  the  said  stock  so  caused  to  be  transferred  from  the  plaintiff  to  the 
defendant,  was  so  caused  to  be  transferred  under  and  b)'  virtue  of  a  certain  contract 
and  agreement  made  with  the  plaintiff,"  (therefore  the  plea  alleges  the  transfer  to  have 
taken  place  under  that  contract),  after  the  day  mentioned  in  the  act  of  Parliament,  for 
the  transfer  of  so  much  stock  in  the  first  count  mentioned,  "  for  and  in  consideration 
of  the  sum  of  45311.  5s.  to  be  therefore  paid  to  the  said  plaintiff  for  the  same.  And 
the  defendant  further  says  that,  at  the  time  of  the  making  of  such  contract  and 
agreement,  the  plaintiff  was  not  actually  possessed  of  or  entitled  unto,  in  his  own 
name  or  in  the  name  or  names  of  any  trustee  or  trustees,  to  his  use  of  the  said  interest 
or  share  in  the  said  stock,  or  of  any  part  thereof."  The  declaration  says  the  defendant 
is  indebted  to  the  plaintiff'  in  a  certain  sum,  "for  stock  sold  and  caused  to  be  trans- 
ferred." The  defendant  says,  that  was  done  in  pursuance  of  a  contract  made  illegal 
by  act  of  Parliament.  That  is  the  case  on  which  the  Court  has  to  decide  :  and  it  is 
submitted,  that  upon  this  act  of  Parliament,  if  a  person  enters  into  a  con-[39]-tract 
for  the  sale  of  stock  of  which  he  is  not  possessed,  and  transfers  it,  such  transfer  is 
illegal.  [Alderson,  B.  And  the  other  is  to  pocket  the  stock  without  paying  for  it?] 
So  he  may  in  all  similar  cases.  The  same  hardship  arose  in  the  cases  which  have  been 
cited — the  vendee  had  got  the  coal  and  burnt  it,  or  ate  the  provisions ;  the  vendee 
had  the  value  of  the  bricks  or  the  books;  the  coal,  or  the  provisions,  or  the  bricks, 
or  the  books,  might  lie  worth  as  much  as  this  stock.  Still  the  .same  question  arises : 
if  the  act  of  Parliament  has  prohibited  the  transaction,  and  the  part}'  has  knowingly 
violated  that  act  of  Parliament,  he  cannot  come  into  a  Court  of  justice  to  enforce  the 
contract.  The  defendant  contends,  therefore,  that  the  right  construction  of  this  act 
is,  that,  although  the  first  seven  sections  apply  to  putts  and  refusals  and  differences, 
the  sale  of  stock  by  a  person  not  the  owner  of  it  at  the  time,  is  expressh*  prohibited 
by  the  8th  section,  and  the  seller  cannot  maintain  an  action  for  the  price  of  it.  [He 
also  cited  Ililchins  v.  Lander  (Cooper's  Cha.  Ca.  tS4),  where  a  plea  of  the  stat.  32  Hen.  8, 
c.  9,  s.  3,  against  buying  pretended  titles,  without  having  been  in  possession  by  the 
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space  of  one  whole  year,  was  held  a  good  answer  to  a  bill  in  equity  tiled  for  a 
discovery.] 

Cresswell,  in  reply.  This  contract  is  by  no  means  made  void  by  the  statute,  and 
even  if  it  were,  no  case  has  been  cited  to  shew  that,  after  an  actual  transfer  and 
acceptance,  a  new  contract  would  not  arise  to  pay  for  that  stock,  although  the  original 
contract  might  have  been  void,  and  could  not  be  enforced  in  a  Court  of  law.  Some 
such  case  would  surely  have  occurred,  if  such  a  construction  had  ever  been  put  upon 
these  acts  of  Parliament  before.  But,  looking  to  these  provisions  from  the  beginning, 
the  learned  counsel  for  the  defendant  is  not  correct  in  his  view,  either  of  this  [40]  act 
or  the  other  acts  he  has  brought  before  the  Court.  It  will  be  found  that  the  10th 
section  of  the  8  &  9  Will.  3,  c.  32,  as  well  as  the  eailier  pai-t  of  the  7  Geo.  2,  c.  8, 
relates  to  contracts  in  which  the  party  has  no  interest  in  the  stock  whatever.  By  the 
10th  section  of  8  &  9  AVill.  3,  c.  32,  it  is  "declared  and  enacted  that  every  policy, 
contract,  bargain,  or  agreement,  made  and  entered  into,  or  to  be  made  and  entered 
into  by  any  person  or  persons  whatsoever,  upon  which  any  premium  already  is,  or  at 
any  time  hereafter  shall  be  given  or  paid,  for  liberty  to  put  upon  &c.,  any  share  or 
interest  in  any  joint  stock,  &c.,  other  than  and  except  such  policies  &c.,  as  are  to  be 
performed  within  the  space  of  three  days  &c.,  is  and  shall  be  utterly  null  and  void  to 
all  intents  and  purposes."  What  is  here  prohibited  is  neither  more  nor  less  than  a 
policy  of  insurance  as  to  the  price  of  stock  at  a  future  day.  It  seems  to  apply  to 
transactions  in  which  the  person  insuring  may  have  no  interest  in  and  no  contract  for 
the  stock,  except  that  he  undertakes  that  upon  a  certain  day  the  stock  shall  be  at  a 
certain  price.  There  are  no  words  relating  to  any  actual  transfer  of  stock  as  between 
them  ;  and  therefore  that  statute,  and  the  decisions  upon  it  in  Lord  Raymond,  may 
be  entirely  laid  out  of  the  question,  with  this  observation  onlj^,  that  in  both  the  cases 
cited,  the  action  was  founded  upon  an  executory  contract.  The  1st  section  of  the 
7  Geo.  2,  c.  8,  will  be  found  to  be  applicable  to  transactions  of  the  same  nature,  upon 
which  a  premium  of  insurance  had  been  paid.  The  2nd  section  applies  to  a  discovery, 
the  3rd  to  security  for  costs,  and  the  4th  to  a  penalty  for  making  or  executing  any  putts 
or  bargains,  again  alluding  to  a  premium  of  insurance  ;  and  it  will  be  found  that  the 
legislature  has  not  completely  prohibited  all  transactions  properly  called  time  bargains 
— speculations  in  the  funds  not  to  be  followed  up  by  real  transfer  of  existing  stock — • 
without  the  8th  section;  because  in  the  5th  section  the  legislature  says,  "and  for 
preventing  [41]  the  evil  practice  of  compounding  or  making  up  differences  for  stocks 
or  other  securities,  bought,  sold,  or  at  any  time  hereafter  to  be  agreed  so  to  be,  be  it 
further  enacted,  &c.,  that  no  money  or  other  consideration  whatsoever,  (except  as 
hereinafter  is  provided),  shall  from  and  after  the  said  1st  day  of  June,  173-t,  be 
voluntarily  given,  paid,  had,  or  received,  for  the  compounding,  satisfying,  or  making 
up  any  difference  for  not  delivering,  transferring,  having,  or  receiving  any  public  or 
joint  stock."  In  order  to  preclude,  as  far  as  they  could,  these  time  bargains,  which 
are  clearly  nominal  and  not  real  bargains  for  the  purchase  and  sale  of  stock,  they 
provide  that  no  money  shall  be  ^'oluntarily  held  paid,  and  therefore  that  the  bargain 
shall  be  specifically  performed.  Then  the  6th  section  provides  nevertheless,  "that 
no  person  or  persons  who  .shall  sell  any  public  or  joint  stock  &e.,  to  be  delivered  and 
paid  for  on  a  certain  daj',  and  which  shall  be  refused  or  neglected  to  be  paid  for 
according  to  such  agreement,  shall  be  obliged  to  transfer  the  same ;  but  it  shall  and 
may  be  lawful  for  such  person  or  pei'sons  to  sell  such  stock,  &c.,  which  shall  be  so 
refused  or  neglected  to  be  paid  for,  to  any  other  person  or  persons  for  the  best  price 
which  can  be  obtained  ;  and  after  such  sale,  to  receive  (if  the  parties  can  agree)  or  to 
recover,  as  aforesaid,  from  the  person  or  persons  who  first  contracted  for  the  same, 
all  the  damage  which  shall  be  sustained  thereby."  It  is  very  true,  that  Lord  Ellen- 
borough,  in  an  action  brought  upon  that  section  (HecJcscher  v.  Gregwij,  4  East,  607), 
where  there  had  been  no  resale  and  transfer,  says,  you  cannot  ascertain  the  damage 
the  statute  has  given  you,  until  you  have  transferred  the  stock  and  got  the  market 
price  for  it.  With  respect  to  the  notion  that  the  statute  was  directed  to  prohibit 
every  thing  like  speculation  in  the  funds,  if  the  legislature  had  intended  to  do  this 
effectually,  they  must  have  prohibited  all  speculations  in  the  funds  for  the  transfer 
of  stock  in  [42]  futuro,  although  it  were  in  the  party's  own  name,  because  that  is  just 
as  much  a  risk.  If  I  sell  my  stock  to-daj',  and  undertake  to  transfer  it  in  a  week, 
I  run  the  risk  of  its  rising,  in  which  case  I  lose,  and  the  buyer  runs  the  risk  of  its 
falling,  in  which  case  he  loses.     What  object  could  the  legislature  have  in  view,  in 
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prohibiting  a  transaction  of  this  nature  ?  in  saying  that  a  party  shall  not  contract  to 
sell  and  transfer  that  which  he  really  intended  to  sell  and  transfer,  where  in  fact  it 
it  is  intended  by  both  parties  to  be  a  bona  fide  sale  and  transfer!     It  is  easy  to 
understand  an  intention  to  prevent  gambling  in  non-existing  stock,  where  none  of  the 
parties  may  be  worth  a  farthing  in  the  world  ;  where  no  money  is  to  be  paid  on  the 
one  hand,  and  no  stock  to  be  transferred  on  the  other.     What  then  has  the  act  pro- 
hibited !     Contracts  for  diflferences  to  be  voluntarily  paid.     It  therefore  allows  an 
actual  sale,  and  a  recovery  of  the  differences  upon  the  actual  transfer ;  and  the  8th 
section  was  introduced  in  order  to  remove  all  doubt  which  might  exist  as  to  contracts 
to  be  made  for  the  sale  of  stock  which  neither  party  contemplated  parting  with  or 
receiving.     The  words  of  the  section  will    fully   warrant  that  construction.      It  is 
admitted  that  the  Court  ought  not  to  consider  the  hardship  of  the  case  ;  but  it  is  a 
first  principle  in  construing  all  penal  acts  of  Parliament,  that  you  should  not  impose 
a  penalty  but  by  the  clearest  possible  words :  nor  will  the  Court  enable  a  party  to 
retain  stock  to  the  value  of  £5000,  unless  there  is  something  in  the  act  of  Parliament 
which  is  clearly  imperative  upon  them.     Now,  if  the  Court  look  at  this  section,  they 
will  see  it  is  nowhere  made  unlawful  to  sell  and  transfer.     [He  then  read  the  first 
part  of  the  section.]     Now  a  party  may  contract  to  buy,  not  intending  to  have  the 
transfer ;  he  mav  contract  to  sell  or  assign,  not  intending  to  make  the  transfer ;  he 
may  contract  to  transfer,  not  intending  to  make  a  bona  fide  sale ;  but  it  is  nowhere 
provided,  that  a  contract  bona  tide  made  for  the  sale  and  transfer  of  [43]  stock  shall 
be  void,  although  the  party  has  not  the  stock  at  the  time  in  his  own  name.     The 
true  construction  is  therefore  this : — if  a  person  merely  enters  into  a  contiact  for  a 
sale,  not  to  be  followed  up  by  an  actual  transfer,  it  is  void  ;  but  if  the  parties  really 
contract  to  sell,  and  it  appears,  that  the  transaction  is  that  of  an  actual  sale  coupled 
with  an  actual  transfer — that  is  a  good  transfer,  and  the  transferee  is  bound  to  pay 
the  price.     But  it  is  said  that  the  plaintitt'  cannot  come  into  Court,  and  allege  that 
he  made  the  contract  for  that  transfer,  in  defiance  of  the  act  of  Parliament.      But 
the  cases  which  have  been  cited  on  the  other  side,  and  particularly  that  of  Rihhans 
V.  Crickett  (1  B.  &  P.  26-1:),  establish  incontestibly  that  a  party  may  shew  that  his 
contract  was  made  in  defiance  of  an  act  of  Parliament.     And  the  case  of  Hitchins  v. 
Laii'lcr  is  another  illustration  to  refute  the  doctrine  advanced  on  the  other  side,  that 
a  party  cannot  set  up  as  a  defence  to  an  action  his  own  participation  in  an  illegal 
transaction  ;  for  there  the  defendant  pleaded  his  own  grant  of  the  lease  mentioned  in 
the  bill  praying  a  discovery,  in  defiance  of  the  statute  of  Hen.  S ;  and  that  plea  was 
held  to  be  good.     If  the  legislature  had  intended  to  make  such  dealings  altogether 
void,  they  would  have  said  that  any  transfer  made  under  such  a  contract  should  be 
void  ;  but  the  defendant  will  not  argue  so,  because  if  the  transfer  were  to  be  void,  as 
forming  part  of  an  illegal  transaction,  it  would  prevent  him  from  keeping  the  stock 
without  making  payment  for  it.     But,  surely,  when  the  act  in  the  1st  section  provides 
that  premiums  paid  for  insurances  which  are  illegal  shall  be  paid  back,  so  with  respect 
to  differences  paid  that  they  shall  be  recovered  back,  would  it  not  have  provided  that 
money  paid  for  stock  should  l)e  paid  back ;  or,  in  the  case  of  stock  transferred  under 
such  a  bargain,  that  the  transfer  should  be  void,  and  therefore  the  stock  remain  the 
property  of  the  party  transferring '! 

[44]  It  is  unnecessary  to  advert  to  the  case  of  Bryan  v.  LcwU,  because  this  Court 
has  distinctly  decided,  that  contracts  for  the  sale  of  goods  cannot  be  considered  illegal 
and  void,  merely  because  the  party  may  not  have  them  until  after  the  time  of  making 
the  contract.  Then  the  case  of  Sanders  v.  Kentish  was  endeavoured  to  be  distinguished 
from  the  present,  on  the  ground  that  the  plaintiff  there  had  not  sold  stock  but  lent 
it.  But  what  the  plaintifl'  had  done  had  nothing  whatever  to  do  with  the  case ;  the 
tjuestion  was,  what  the  dofeuflants  had  contracted  to  do,  and  whether  they  were  bound 
to  do  that  which  they  had  contracted  to  do,  if  the  plaintiff  proved  a  consideration 
for  the  defendants'  promise.  It  is  true  the  plaintifV  gave  stock,  with  a  power  of 
attorney  to  sell  the  stock  in  order  that  the  defendants  might  receive  the  proceeds  of 
it,  and  that  was  the  consideration  for  a  future  transfer  of  stock  by  the  defendants  to 
the  plaintifi',  of  which  the  defendants  were  not  then  possessed.  The  counsel  for  the 
defendants,  in  argument,  certainly  endeavoured  to  take  a  distinction  on  the  ground 
of  its  Ijcing  a  loan  of  stock  ;  but  tiiat  distinction  can  have  no  l)eariTig  upon  the  con- 
struction of  the  8th  section,  for  it  is  expressly  stated  in  the  case,  "  that  the  defendants, 
at  the  time  of  making  the  agreement  to  transfer  the  stock  as  aforesaid,  were  not,  nor 
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was  either  of  them  possessed  of,  or  entitled  to,  in  their  or  either  of  their  own  name 
or  names,  &c.  &c.,  of  any  such  stock  as  is  in  the  contract  or  agreement  mentioned, 
or  any  41.  per  cent,  annuities  whatsoever.'  Now  suppose,  instead  of  being  a  loan  of 
£3000,  31.  per  cents,  to  receive  back  £3000  41.  per  cents.,  it  had  been  a  contract  that 
the  defendants  might  take  so  much  41.  per  cent,  to  replace  so  much  31.  per  cent,  after- 
wards, surelj'  it  could  have  made  no  diflerence  for  this  purpose.  [Alderson,  B.  That 
decision  only  goes  the  length  of  saying,  that  the  words  are  to  be  construed  "a  con- 
tract to  transfer  under  a  sale,"  and  that  a  contract  for  a  transfer  to  make  good  a  loan 
is  not  a  contract  for  a  transfer  under  a  sale.]  It  may  [45]  be  a  contract  to  replace, 
not  a  contract  to  sell ;  but  it  is  apprehended  that  in  truth  it  is  a  contract  to  sell.  It 
was  clearly  not  within  the  terms  of  the  11th  section;  it  was  not  a  loan  of  money 
upon  the  security  of  stock,  and  the  stock  to  be  transferred ;  it  was  not  a  mortgage  of 
stock  ;  but  it  was  a  j)ower  given  to  turn  that  stock  into  money,  and  to  use  the 
money,  the  defendant  agreeing  to  buy  other  stock  with  that  mone}'  for  the  purpose  of 
transferi'ing  it  to  the  plaintitl'  in  lieu  of  the  other.  In  Child  v.  iMorleij,  the  plaintiff 
never  had  any  interest  in  the  sale  whatever ;  he  was  never  to  sell  on  his  own  account : 
he  was  merely  a  liroker.  It  was  clear  from  the  case  there  stated,  that  Child  had  no 
right  to  pay  Morley's  debt,  and  make  himself,  whether  he  would  or  not,  his  creditor 
for  that  amount,  and  to  put  that  difficulty  upon  him.  The  only  mode  of  arguing  to 
shew  that  Child  had  a  right  of  action,  would  be  that  Child  himself  was  compelled  to 
pay  the  debt,  and  therefore  might  recover  over ;  as  was  held  in  E.raU  v.  Purtridge 
(8  T.  E.  308),  wheie  one  man,  to  redeem  his  goods  from  distress,  paid  the  debt  of 
another,  and  it  was  held  he  had  a  right  of  action.  And  it  is  with  reference  to  that 
argument  that  Mr.  Justice  Lawi-ence  says — "  My  difficulty  is  this,  if  Child  contracted 
to  sell  the  stock  on  his  own  account,  then  the  case  falls  directly  within  the  prohibition 
of  the  act  of  Parliament,  because  he  really  was  not  so  possessed  of  the  stock  so 
bargained  and  sold."  Nor  was  he  to  have  any  actual  interest  in  the  contract ;  it  was 
not  his  contract ;  it  was  Morley's  contract  with  the  transferees,  and  not  Child's,  and 
though  Child  might  undertake  to  make  it  in  his  own  name,  he  had  no  legal  authority 
to  do  so,  nor  would  the  statute  enable  him  to  do  so ;  because  the  only  interest  he 
could  have  in  the  transfer  was  the  interest  in  the  difl'erences.  It  is  to  be  observed, 
however,  that  no  such  obser\ation  is  made  by  any  of  the  Judges,  except  Mr.  Justice 
Lawrence. 

[46]  [He  then  remarked  on  the  cases  of  Laio  v.  Hoilson,  Benshy  v.  Bigmld,  Bihhans 
V.  Crirkeit,  WUUmon  v.  Loudonsack,  and  Litlle  v.  Poole,  cited  by  Sir  W.  Follett,  and 
distinguished  them  on  the  ground  that  those  were  contracts  directly  prohibited  by 
law,  and  therefore  illegal  and  void.] 

But  suppose  the  8th  section  did  relate  to  contracts  of  this  description,  and  that  no 
action  could  be  maintained  for  the  breach  of  such  a  contract,  still  an  action  would  lie 
for  the  price  of  the  stock  when  transferred.  The  statute  nowhere  says  that  the 
transfer  of  stock,  made  in  pursuance  of  such  a  contract,  is  to  be  void  or  illegal ;  the 
policy  of  the  act  does  not  seem  to  extend  to  it.  It  may  be  very  true,  as  is  contended 
on  the  other  side,  and  as  is  alleged  in  the  plea  and  admitted  by  the  demurrer,  that 
the  stock  was  transferred  in  pursuance  of  that  original  contract ;  but  if  the  act  done 
in  pursuance  of  that  contract  is  itself  a  legal  act,  there  is  nothing  to  make  such  transfer 
illegal.  No  piinciple  or  decison  has  been  adduced  for  such  a  position.  There  is  no 
equity  in  it.  If  I  make  a  contract  which  in  itself  is  contrary  to  the  act,  to  transfer 
stock ;  but,  having  made  that  contract,  I  do  that  which  is  in  itself  a  lawful  act,  at  the 
request  of  the  party,  and  he  avails  himself  of  it,  and  the  thing  is  transferred  under 
the  sale,  how  can  he  say  the  law  does  not  imply  a  promise  to  pay  for  it?  Suppose 
the  contract  to  be  void,  still  the  price  is  ascertained  ;  the  seller,  at  the  request  of  the 
purchaser,  makes  the  transfer,  which  is  legal,  and  having  done  that,  why  is  he  not  to 
be  paid  for  it  ?  The  case  is  distinguishable  from  all  those  cases  which  have  been  so 
much  relied  upon,  because  there  the  very  act  was  illegal :  here  there  is  nothing  to  shew 
that  the  transfer  was  illegal,  and  therefore  the  plaintiff  must  be  entitled  to  recover. 
As  an  instance  of  the  application  of  such  a  principle,  the  Ship  Registry  Act  may  be  - 
referred  to.  Formerly  that  Act,  (the  34  Geo.  3,  c.  68,  s.  14)  prescribed  that  no  transfer, 
contract  or  agreement  for  transfer,  of  property  in  a  ves.sel,  should  be  valid,  unless  the 
transfer,  or  contract  [47]  for  transfer,  contained  a  recital  of  the  certificate  of  registry. 
Suppose  that  had  been  limited  to  the  contract, — that  no  contract  should  be  valid 
without  such  recital,  but  that  it  should  be  void  to  all  intents  and  purposes ;  and  that. 
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the  contract  having  been  made  without  that  recital,  a  bill  of  sale  had  afterwards  been 
executed,  transferring  the  ship  from  one  owner  to  the  others  ;  could  it  be  said  the 
seller  was  not  to  recover  the  value  of  the  ship  ?  According  to  the  argument  on  the 
other  side,  he  could  not.  The  agreement  in  the  first  instance  could  not  be  enforced  ; 
but  if  afterwards  the  parties  do  that  which  is  a  legal  act,  neither  malum  in  se,  nor 
malum  prohibitum,  surely  the  party  transferring  is  entitled  to  recover.  If  indeed  the 
sale  were  made  void,  unless  the  certificate  were  recited  in  the  bill  of  sale,  then  the 
parties  are  put  in  statu  quo  ;  the  one  takes  back  the  ship,  and  the  other  his  money : — 
but  here  the  defendant  wishes  to  keep  the  stock  without  paying  for  it.  It  is  appre- 
hended, however,  that  no  mischief  can  arise  in  applying  this  act  of  Parliament  to  sales 
of  non  existing  stock  only,  and  that  the  plaintiff  is,  on  that  ground  also,  entitled  to 
recover. 

Cur.  adv.  vult. 

Parke,  B.,  now  said  : — In  the  case  of  Mwtimer  v.  M'Callan,  which  was  very 
fully  and  ably  argued  by  Sir  William  Follett  and  Mr.  Cresswell  last  term,  we  have 
taken  time  to  consider ;  and  as  we  find  that  the  very  point  was  decided  upon  the 
motion  for  a  new  trial,  we  think  we  are  bound  to  adhere  to  that  decision,  whatever 
doubts  as  to  the  propriety  of  some  part  of  it  may  exist  in  the  minds  of  some  members 
of  the  Court. 

Judgment  for  the  plaintiff. 

[48]  EoniNSON  r.  Learoyd.  Exch.  of  Pleas.  1840.— Where  the  plaintiff,  being 
the  owner  of  a  woollen  mill  and  steam-engine,  let  to  the  defendant  a  room  in  the 
mill,  together  with  a  supply  of  power  from  the  steam-engine  by  means  of  a 
revolving  shaft  in  the  room  : — Held,  in  an  action  for  double  value,  under  stat. 
4  Geo.  2,  c.  28,  against  the  tenant  for  holding  over  after  the  expiration  of  a  notice 
to  quit,  that  in  estimating  such  double  value,  the  value  of  the  power  supplied 
could  not  be  included. 

[S.  C.  10  L.  J.  Ex.  166.] 

This  was  an  action  of  debt,  on  the  statute  4  Geo.  2,  c.  28,  for  the  recovery  of 
double  the  annual  value  of  a  woollen-mill  and  premises,  situate  at  Huddersfield,  brought 
by  the  plaintiff  as  the  owner  against  the  defendant  as  the  tenant  of  the  premises,  for 
holding  over  six  months  after  the  expiration  of  a  notice  to  quit. 

At  the  trial  before  Coleridge,  J.,  at  the  last  York  Assizes,  it  was  proved  that  the 
mill  and  premises,  including  a  steam-engine  therein,  were  the  property  of  the  plaintiff; 
that  the  plaintiff,  in  the  year  1830,  let  to  the  defendant  a  room  in  the  mill,  together 
with  a  supply  of  power  from  the  steam-engine  by  means  of  a  shaft  revolving  in  the 
room,  the  amount  of  rent  to  be  regulated  by  the  amount  of  machinery  which  the 
defendant  should  fiom  time  to  time  introduce  into  and  require  to  be  worked  in  the 
mill.  The  rent  varied  in  amount  until  the  year  183-5,  since  which  time  it  had  invariably 
continued  at  the  sum  of  £451  ;  and  it  was  proved  that  the  defendant  had,  in  various 
notes  and  figures  in  his  own  handwriting,  debited  himself  with  the  half-yeai's  rent  in 
one  entire  sum,  of  £22.5,  10s.  The  custom  of  the  trade  appeared  to  be  for  the  owner 
of  a  mill  to  fit  up  the  steam-engine,  and  suppl}-  the  power  or  first  motion,  and  then 
to  let  it  to  his  tenants  at  one  entire  sum.  The  counsel  for  the  defendant  contended, 
that  as  the  statute  only  gave  double  value  for  "  lands,  tenements,  and  hereditaments," 
the  value  of  the  power  supplied  by  the  steam-engine  did  not  come  within  the  meaning 
of  those  words,  and  that  the  verdict  ought  to  be  reduced  to  such  a  sum  as  should  be 
shewn  to  be  double  value  of  the  room  above,  when  severed  from  the  steam  power. 
The  learned  Judge,  however,  was  of  opinion  that  they  could  not  be  separated,  as  they 
were  let  together,  as  in  the  case  of  a  furnished  dwelling-house  :  but  gave  the  defendant 
leave  to  [49]  reduce  the  tl.imagcs  by  such  sum  as  the  value  of  the  steam  power  should 
be  ascertained  to  be,  in  case  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover  double  the  value  of  the  room  only  ;  it  being  agreed  that  the  amount 
should  be  left  to  the  decision  of  an  arbitrator.  Dundas  having,  in  Easter  Term  last, 
obtained  a  rule  accordingly, 

Cresswell  (Knowles  was  with  him),  now  shewed  cause.  The  defendant,  by  taking 
the  room  and  the  engine  power,  had  the  benefit  of  the  latter ;  and  b}'  holding  over  he 
prevents  the  landlord  from  getting  the  value  from  some  other  tenant,  and  therefore 
Ex.  Div.  VII.— 23 
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the  plaintiff  is  entitled  to  recover  double  the  value  of  the  whole  under  the  statute. 
The  statute  meant  to  give  the  landlord  double  the  value  of  that  which  was  withheld 
from  him  by  his  tenant.  If  the  tenant  had  given  the  notice,  the  landlord  would 
clearly  have  been  entitled  to  double  rent  under  the  11  Geo.  2,  e.  19,  s.  18.  [Parke,  B. 
Might  not  the  landlord  have  cut  off  the  shaft  communicating  with  the  room?]  It 
appears  to  have  been  a  horizontal  shaft,  to  which  the  gearing  is  attached,  and  that 
could  not  have  been  done  without  injuring  the  occupiers  of  the  other  rooms  in  the 
mill.  It  is  true  the  plaintiff  was  the  occupier  of  the  other  rooms,  but  that  makes  no 
material  difference ;  it  does  not  lie  in  the  defendant's  mouth  to  say, — "  True,  I  have 
continued  in  the  possession  of  this  power,  but  you  might  have  prevented  me  by  cutting 
off  the  shaft."  The  question  is,  what  the  defendant  continued  wrongfully  to  occupy 
and  hold  over.  Suppose  the  case  of  a  tenant  of  a  ready-furnished  house  ;  could  it  be 
said  that  the  tenant  was  not  to  paj'  double  the  value  of  it  as  such,  because  the  landlord 
had  power  to  enter  and  take  away  the  furniture  ?  Would  not  the  defendant  be  liable 
to  be  rated  for  this  power?  It  has  been  so  held  in  the  case  of  a  weighing-machine. 
[Parke,  B.  Suppose  it  [50]  had  been  a  mill  worked  by  a  horse ;  could  you  recover 
for  the  use  of  the  horse  ?]  Perhaps  not.  In  Ecx  v.  Bradfm-d  (4  M.  &  Selw.  317),  a 
canteen  in  barracks  was  demised  to  B.  by  the  barrack-board  for  a  year,  at  a  rent  of 
£1.5  for  the  canteen  and  buildings,  and  also  the  further  sum  of  £510  for  the  privilege 
of  using  the  same  as  a  canteen,  and  selling  therein  provisions  and  liquors,  &c.,  usually 
sold  by  suttlers,  with  power  of  distress  for  the  aggregate  sum  ;  and  this  was  held  to 
be  one  entire  rent  for  the  canteen,  and  therefore  that  B.  was  rateable  to  the  relief  of 
the  poor  as  occupier  of  the  canteen,  in  respect  of  the  £.525  aggregate  rent,  and  not 
merely  in  respect  of  the  £15.  In  that  case  the  lessors  had  actually  reserved  two 
distinct  rents  ;  but  Lord  Ellenborough,  after  saj'ing  that  he  could  not  look  at  the 
reservation  in  any  other  view  than  as  a  mode  of  dividing  the  rents,  adds, — "  It  does 
appear  to  me  that  this  is  as  much  a  profit  appurtenant  to  the  tenement,  arising  from 
its  local  situation,  as  was  the  profit  of  the  weighing  or  carding  machine  to  the  tene- 
ments there  rated.  And  it  has  not  been  improperlj'  likened  to  the  case  of  a  soke  mill, 
which  is  let  at  a  higher  rent,  because  it  has  a  right  to  the  sole  multure  of  all  the  corn 
and  grain  in  the  neighbourhood.  Can  it  be  doubted  that  this  would  form  a  part  of 
the  rateable  value  of  the  mill  itself?"  This  room  is  scarcely  of  any  value  without 
the  power  being  applied  to  it.  The  question  is,  what  does  the  tenant  prevent  the 
landlord  from  enjoying?  It  is  not  for  the  tenant  who  has  held  it,  to  say,  You  might 
have  taken  a  step  to  prevent  me  from  enjoying  it.  Suppose  this  had  been  a  small 
tenement,  of  which  the  landlord  might  have  got  possession  through  the  intervention 
of  a  magistrate,  the  tenant  could  not  be  allowed  to  say  that  the  landlord  was  not 
entitled  to  double  value,  because  he  did  not  adopt  that  measure.  [Alderson,  B.  The 
landlord  might  be  a  great  [51]  loser  if  he  could  not  recover  in  this  way,  but  he  might 
still  recover  the  single  value.  Parke,  B.  He  might  recover  what  he  has  lost  in  an 
action  on  the  case  ;  but  the  question  is,  whether  he  can  recover  under  the  words 
"double  the  value  of  the  lands,  tenements,  and  hereditaments  so  detained,"  in  the 
statute.]  That  which  is  to  be  recovered  must  surely  be  double  the  value  of  that 
which  is  withheld. 

Dundas  and contrJi.     The  landlord  is  not  without  remedy,    as    he  might 

recover  any  damage  actually  sustained  bj'  an  action  on  the  case  But  he  cannot 
3laim  double  value  under  4  Geo.  2,  c.  28.  Lord  Ellenborough,  in  Lloyd  v.  Kosbee 
(2  Camp.  45.3),  says  : — "  This  is  a  penal  statute,  and  is  to  be  construed  strictly." 
There  is  a  distinction  between  the  two  statutes  :  in  the  statute  where  double  rent  is 
given,  the  party  is  called  a  tenant ;  in  this  he  is  treated  as  a  trespasser.  The  same 
distinction  is  pointed  out  by  the  Court  in  Soxdshy  v.  Neving  (9  East,  ^Vi).  Here  the 
landlord  puts  the  tenant  into  possession  of  this  power,  and  continues  to  supply  him 
with  it  after  notice  to  quit ;  he  thus  knowingly  enables  him  to  commit  the  wrong  ;  he 
cannot  afterwards  sue  him  for  the  penalty.  Such  power  is  not  "lands,  tenements,  or 
hereditaments."  In  Newman  v.  Anderton  (2  N.  E.  224),  where  it  was  held  that  a  land- 
lord had  a  right  to  distrain  for  the  rent  of  ready-furnished  lodgings,  Mansfield,  C.  J. 
says, — "It  must  occur  constantly,  that  the  value  of  demised  premises  is  increased 
by  the  goods  upon  the  premises,  and  yet  the  rent  reserved  still  continues  to  issue 
out  of  the  house  or  land,  and  not  out  of  the  goods  ;  for  rent  cannot  issue  out  of 
goods.  In  Spencer's  case,  5  Co.  17,  it  is  resolved,  that  if  a  man  lease  sheep  or  other 
Stock  of  cattle,  or  any  other  personal  goods,  foi'  any  time,  and   the  lessee  covenants 
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for  him  and  his  assigns  at  the  end  of  the  time  to  deliver  the  like  cattle  or  [52]  goods 
as  good  as  the  things  letten  were,  or  snch  price  for  them,  and  the  lessee  assigns  the 
sheep  over,  this  covenant  shall  not  bind  the  assignee  ;  for  it  is  butn  personal  contract : 
and  it  is  added,  '  the  same  law,  if  a  man  demises  a  house  and  land  for  years,  with  a 
stock  or  Slim  of  money,  rendering  rent,  and  the  lessee  covenants  for  him,  his  executors, 
administrators,  and  assigns,  to  deliver  the  stock  or  sum  of  money  at  the  end  of  the 
term  ;  3'et  the  assignee  shall  not  be  charged  with  this  covenant,  for  although  the  rent 
reserved  was  increased  in  respect  to  the  stock  or  sum,  yet  the  rent  did  not  issue  out 
of  the  stock  or  sum,  but  out  of  the  land  only.'  Where  land  is  leased  with  stock  upon 
it,  the  rent  still  continues  to  issue  out  of  the  land  only."  The  stock  itself  is  no  part 
of  the  value  of  the  suV)ject  of  occupation. 

In  Ilex  v.  The  Inhabitants  of  MeUor  (2  East,  ll^S),  where  power  was  supplied,  and 
there  was  a  contract  for  a  standing  place  in  another's  mill  for  a  carding-machine,  (the 
party's  own  property),  which  was  fastened  to  the  floor  and  the  roof,  for  the  purpose 
of  being  worked  by  the  steam-engine  of  the  mill  :  it  was  held  not  to  be  a  taking  of  a 
tenement,  but  a  mere  license  to  use  the  machinery  of  the  mill,  and  that  no  settlement 
could  be  derived  under  it  [Alderson,  B.  That  turned  upon  his  not  being  in  posses- 
sion of  the  room  ;  there  the  miller  was  in  possession  of  the  room.]  In  Eex  v.  Tlv, 
Inliuhitaii/s  0/  Sea  croft  (2  M.  &  Selw.  472),  where  a  person  engaged  himself  as  a,  waiter 
at  an  hotel,  and  had  the  tap,  or  privilege  of  selling  malt  liquors  there,  and  the  use 
of  the  cellar  for  holding  the  liquors,  which  had  a  separate  entrance,  and  of  which  he 
kept  the  key,  and  paid  for  his  situation  of  waiter  and  the  tap  and  cellar  the  yearly 
sum  of  £60  ;  it  was  held  that  that  was  not  such  an  occupation  of  the  cellar  as  to 
confer  a  settlement.  [Alderson,  B.  The  Court  there  said  there  did  not  appear  to 
be  any  taking  of  the  cellar  as  a  tenant,  but  the  use  of  it  was  only  a  privilege  allowed 
him  [53]  in  respect  of  the  hiring  himself  as  a  waiter.]  Here  the  plaintiff  might  have 
stopped  the  power;  he  has  no  right  to  supply  it  de  die  in  diem  to  a  trespa.sser,  and 
afterwards,  to  recover  double  value  under  the  statute,  to  indemnify  him.self  for  the 
wrong  he  has  himself  enabled  such  tresp;isser  to  commit.  [Alderson,  B.  In  Ilex  v. 
Whiterhapd  (2  Bott,  102,  pi.  146;  2  Nolan,  37),  it  was  held,  that,  where  the  sessions 
find  that  the  amount  of  the  rent  paid  is  more  than  £10  per  ainium,  the  Court  will 
conclude  that  the  tenement  is  of  that  value,  although  it  is  stated  that  some  personal 
chattels  were  likewise  demised,  unless  the  value  at  which  they  are  rented  is  expressly 
stated.  That  seems  to  imply  that  if  the  value  had  been  found,  they  would  have 
deducted  that  amount.  Parke,  B.  The  ciiterion  seems  to  )je,  whether  this  could  be 
recoveied  in  the  shape  of  rent  by  distress.] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  in  this  case  is,  whether,  in  estimating  the  double  value 
of  a  room  in  a  factory,  held  over  by  the  defendant,  the  value  of  the  power  of  a  steam- 
engine,  which  was  supplied  by  the  landloid  to  turn  the  machinery  in  that  room  by 
means  of  a  shaft  revolving  in  it,  can  be  included.  We  think  it  cannot  By  the 
express  terms  of  the  statute,  the  tenant  holding  over  is  to  pay  at  the  rate  of  double 
the  yearl)'  value  of  the  lands,  tenements,  and  hereditaments  so  detained.  The  value 
of  the  soil  itself,  and  every  thing  which,  by  having  been  attached  to  it,  becomes  part 
of  the  soil,  is  no  doubt  to  be  estimated  for  this  purpose,  as  well  as  that  of  all  ease- 
ments, rights,  and  appurtenances  thereto  lielongiiig,  or  enjoyed  therewith  ;  and  that 
value  is  what  an  occupier  would  give,  and  the  landlord  would  otherwise  have  received, 
for  the  use  of  the  freehold  and  every  thing  connected  with  it,  during  the  time  that 
the  [54]  possession  is  withheld.  But  where  a  compensation  is  paid  jointl}'  for  the 
use  of  the  tenement  and  its  appurtenances,  and  for  something  else,  as,  for  instance, 
for  the  landlord's  performance  of  a  contract  to  do  something  which  would  be  bene- 
ficial to  the  occupier ;  the  compensation  .so  paid,  though  an  entire  sum,  is  not  entirely 
for  the  value  of  the  occupation,  though  by  the  contract  of  the  parties  the  portion 
applicable  to  each  is  not  ascertained.  If,  by  the  contract  of  the  parties,  a  separate 
sum  was  fixed  as  a  compensation  for  each  subject,  there  would  be  no  ditficulty  in  the 
case  ;  and  the  omission  to  make  that  apportionment,  in  truth,  makes  no  other  differ- 
ence than  that  it  renders  it  less  easy  to  ascertain  the  value  of  each  part. 

If  a  landlord  demises  a  public-house  at  rack-rent,  and  contracts  to  supply  it 
with  specified  quantities  of  ale,  which  the  tenant  agrees  to  take  at  reasonable  or  fixed 
prices,  the  landlord  is  [)aid  the  v.-Uue  of  the  house  in  the  shape  of  rent ;  and  the  com- 
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pensation  for  the  supply  of  ale,  in  the  shape  of  profit  on  each  transaction.  It  could 
not  be  contended,  that  the  amount  of  both  together  was  the  value  of  the  house ;  nor 
would  it  make  any  difl'erence  if  the  tenant  had  agreed  to  pay  for  both  by  one  fixed 
sum.  In  like  manner,  if  the  landlord  agrees  to  supply  the  tenant  with  horses,  to  be 
used  on  or  off  the  tenement  as  a  moving  power,  or  with  steam  for  the  like  purpose, 
whether  at  separate  sums  for  each,  or  one  sum  for  both,  the  compensation  for  the 
power  can  in  neither  case  form  a  part  of  the  value  of  the  subject  of  the  occupation. 
If  the  landlord,  by  means  of  the  tenant  having  held  over,  is  prevented  from  using 
bis  power  beneficially,  and  deprived  of  profit  therebj',  he  has  a  remedy  on  his  contract 
with  the  tenant,  to  give  up  at  the  end  of  the  term,  or  for  a  trespass  in  continuing  to 
occupy,  and  may  recover  a  compensation  for  his  loss  by  way  of  special  damage.  But 
on  the  statute,  which  is  penal,  and  is  to  be  construed  strictly,  he  can  only  recover 
double  the  value  of  the  occupation  of  the  tenement  [55]  and  its  appurtenances.  The 
rule  must  therefore  be  absolute. 
Rule  absolute. 

King  i;.  Gillett.  Exch  of  Pleas.  IS-IO. — To  a  declaration  in  assumpsit  founded 
on  mutual  promises  to  marry  within  a  reasonable  time,  it  is  a  good  plea,  that 
after  the  promise,  and  before  any  breach  thereof,  the  plaintiff"  absolved,  exon- 
erated, and  discharged  the  defendant  from  his  promise,  and  the  performances 
thereof. 

[S.  C.  10  L.  J.  Ex.  164.] 

Assumpsit  for  the  breach  of  a  promise  to  marry  the  plaintiff  in  a  reasonable  time. 
The  declaration  was  in  the  usual  form,  alleging  mutual  promises  to  many.  Plea,  that 
after  the  making  of  the  promise  in  the  declaration  mentioned,  and  before  any  breach 
thereof  by  the  defendant,  to  wit  on  &c.,  the  plaintiff  wholly  absolved,  exonerated, 
and  discharged  the  defendant  from  his  promise  and  the  performance  of  the  same. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  consists  wholly  of  matter 
of  law,  on  which  no  assumpsit  nor  material  issue  can  be  taken  ;  that  the  facts  which 
constitute  the  discharge  alleged  by  the  defendant  ought  to  have  been  set  out,  in 
order  that  the  judgment  of  the  Court  might  have  been  taken  as  to  their  constituting 
such  discharge  or  not,  or  otherwise  that  issue  might  have  been  taken  on  some  material 
fact  so  alleged  ;  and  that  the  allegations  in  the  plea  are  much  too  general,  and  there- 
fore no  traverse  can  be  safely  taken,  so  as  to  bring  any  distinct  matter  of  fact  in 
issue,  &c.     Joinder  in  demurrer. 

The  following  points  of  argument  were  stated  in  the  margin  : — The  plaintiff  will 
contend  that  a  contract  founded  on  mutual  promises  can  only  be  rescinded  before 
breach  by  mutual  consent ;  and  that  a  mere  discharge  by  one  of  the  parties,  without 
any  act  of  the  other  party,  is  incomplete.  The  defendant  will  contend  that  a  promise 
may  be  discharged  by  parol  before  bieach,  and  that  it  is  not  necessary  in  pleading  to 
state  the  evidence  of  such  discharge,  or  the  special  circumstances  under  which  it 
arises,  or  that  there  was  any  consideration  for  the  same. 

The  case  was  argued  in  Trinity  Term,  by 

[56]  E.  Perry,  in  support  of  the  demurrer.  This  plea  may  be  proved  in  many 
different  ways,  and  the  plaintiff  is  left  entirely  in  the  dark  as  to  what  is  the  real 
ground  of  defence.  [Alderson,  B.  There  is  no  allegation  that  the  defendant  agreed 
to  the  discharge.]     The  Couit  then  called  on 

Montague  Smith,  in  support  of  the  plea.  The  plea  is  not  pleaded  as  a  rescission 
of  the  contract :  but  the  plaintiff  cannot  enforce  an  action  against  the  defendant, 
after  she  has  dispensed  with  the  performance  of  it.  There  are  many  cases  in  which 
a  party  is  debaired  from  maintaining  an  action  by  a  ceitain  act  or  declaration  of  his 
own.  [Alderson,  B.  How  can  there  be  a  dispensation  before  breach  ?]  It  is  a  kind 
of  leave  and  license  not  to  perform  the  contract.  [Alderson,  B.  Does  the  contract 
cease  or  continue?  If  it  ceases,  it  is  rescinded  ;  if  it  continues,  there  may  be  a  breach 
of  it.]  Langden  v.  Stokes  (Cro.  Car.  383)  is  an  authority  for  the  defendant.  There 
the  plaintiff'  declared  in  assumpsit,  that  whereas  the  defendant  on  the  2nd  of  April, 
and  for  such  a  valuable  consideration,  assumed  to  go  such  a  voyage  in  such  a  ship 
before  the  August  following,  and  alleged  a  breach  in  the  non-performance.  The 
defendant  pleaded,  that  before  any  breach,  the  plaintiff',  on  the  -ith  of  April,  at  such 
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a  place,  exoiieravit  eum  of  the  said  promise ;  and  on  demurrer  the  plea  was  held 
good,  on  the  ground  that  as  this  w;vs  a  promise  by  words,  it  might  be  discharged  by 
words  before  breach;  "eodcm  modo  quo  qritui',  eodem  mode  dissolvitur."  There, 
no  more  consideration  was  shewn  for  the  discharge  of  the  defendant  from  his  promise, 
than  there  is  here.  So  in  Com.  Dig.,  Action  upon  the  Case  upon  Assumpsit,  G.,  it 
is  said — "  if  a  man  make  a  promise,  he  to  whom  it  was  made,  before  a  breach  may 
dischai'ge  it  by  parol :  "  citing  Treswalhr  v.  Keyne  (Cro.  Jac.  620),  and  several  other 
[57]  authorities.  Many  instances  might  be  put,  in  which  a  party  debars  himself 
from  bringing  an  action  against  another;  as  by  giving  another  leave  to  go  over  his 
ground  ;  or  by  the  gift  of  a  horse,  lent  for  a  specific  time,  before  that  time  is  over; 
yet  in  such  cases  there  is  no  consideration  for  so  doing.  Before  breach,  it  is  a  sort 
of  license,  which  may  be  without  consideiation.  It  is  a  maxim  of  law,  that  ex  uudo 
pacto  noil  oritur  actio — but  a  part}'  may  debar  himself  of  an  action  without  considera- 
tion. After  breach,  no  doubt,  nothing  is  sufiieient  but  accord  and  satisfaction. 
[Alderson,  B.     The  c;ise  of  Langden  v.  Stokes  certainly  appears  to  be  directly  in  point.] 

E.  Perry.  The  ple;idings  are  not  fully  set  out  in  that  ca.se,  and  it  is  quite  con- 
sistent with  all  that  appears  in  the  report,  that  the  plea  ma}-  have  shewn  an  agreement, 
and  a  mutual  exoneration  of  each  party  by  the  other.  The  rule  of  the  civil  law  there 
referred  to  is  this : — "  Nihil  tarn  naturale  est,  quam  eo  geiiere  quidque  dissolvere,  quo 
colligatum  est :  ideo  verborum  obligatio  verbis  toUitur  :  nudi  consensus  obligatio  con- 
trario  consensu  dissolvitur."  {ay  So,  also,  Pothier  states  the  rule  of  the  civil  law  : — 
"  With  respect  to  those  obligations  contracted  by  the  consent  of  the  parties,  the 
release  might  be  made  by  a  simple  agreement,  by  which  the  creditor  agreed  with  the 
debtor  to  hold  him  acquitted,  and  such  agreement  extinguished  the  obligation  pleno 
jure."  (b)  In  Trcsivaller  v.  Kei/ne,  which  was  assumpsit  on  a  promise  by  the  defendant 
to  pay  the  plaintitl' £4,  in  consideration  that  the  plaintiff  would  travel  with  him  from 
London  to  York,  to  help  him  to  search  for  a  will ;  the  plea  stated  that,  after  the 
promise,  and  before  any  preparation  made  for  the  journey,  it  was  accorded  and  agreed 
between  them  that  the  plaintiff  should  forbear  his  journey,  and  that  the  defendant 
should  be  discharged  from  the  pay-[58]-ment  of  the  £4,  and  that  accordingly  he  dis- 
charged the  plaintifl'  of  his  journey  and  search.  However,  that  case  was  decided  for 
the  plaintiff  on  another  point.  So,  in  Hurjord  v.  /*;//«  (Cro.  Jac.  48.3),  it  was  held  that 
a  contract  founded  on  mutual  promises  could  not  be  discharged  but  with  consent  of 
both  parties.  Where  the  consideration  for  the  promise  is  executed,  but  something 
remains  to  be  done  b}'  one  party,  there  a  discharge  l\y  the  other  before  breach  may 
be  a  discharge  in  toto ;  but  where  it  is  a  contract  founded  ou  mutual  promises,  it  can 
be  discharged  only  by  mutual  consent,  and  the  plea  of  exoneravit  eum  does  not  apply 
to  such  a  case.  On  this  principle  rest  the  decisions  in  Leigh  v.  Faferson  (2  Moore, 
588)  and  I'hillpotU  v.  Evans  (5  M.  &  W^.  475  >,  where  it  was  held  that  a  contract  to 
deliver  goods  on  a  certain  day  cannot  be  got  rid  of  by  a  notice  from  the  seller,  before 
that  day,  that  he  shall  not  deli^'er  the  goods,  unless  it  be  assented  to  by  the  buyer. 

M.  Smith  referred  to  Edwards  v.  JVeeks  (1  Mod.  262  ;  2  Mod.  2.59). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Ar.DKHsox,  B.  In  this  case  we  are  of  opinion  that  the  plea  is  good,  and  that  the 
demurrer  must  be  overruled. 

The  question  before  the  Court  was  this : — Whether,  to  an  action  founded  on 
mutual  promises  to  marry  within  a  reasonable  time,  the  defendant  could  plead  that, 
before  any  breach  of  contract  on  his  part,  the  plaintiff  wholly  exonerated  him  from 
the  performance  of  that  contract.  And  it  was  contended  that  the  proper  plea  was, 
that  before  breach,  the  plaintiff  and  defendant  by  mutual  agreement  [59]  had  rescinded 
the  contract  previously  made  between  them.  No  doubt  such  a  plea  would  be  good  ; 
but  on  looking  into  the  precedents  to  which  we  have  been  referred,  we  find  that  the 
form  of  the  present  pica  has  been  adopted  and  held  good  in  several  cases.  There  are 
precedents  in  several  of  the  books  of  entries,(«)'' and  there  are  two  decided  authorities, 
Holland,  (ind  Collier's  case  (2  Leon.  214),  and  iMngden  v.  Slokex  (Cro.  Car.  383).  And 
we  think  this  latter  case  explains  the  matter,  and  reconciles  the  present  plea  with 


(«)'  Dig.  xvii.  35. 

isrations.  Dart  i 

itr.  67  (fol.  edit.);  Hern's  Pleader,  31. 


(ij  Pothier  on  Obligations,  part  iii.  ch.  3,  art.  I. 
(a)-  Kast.  Eiitr.  685 ;  Brown's  Entr 
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general  piinciples.  It  seems  to  have  been  treated  there  as  a  meie  question  of  the 
form  of  plea — and  so  we  think  it  is  :  for,  although  we  are  of  opinion  that  this  plea  is 
good  in  point  of  form  ;  yet  we  think  thp  defendant  will  not  be  able  to  succeed  upon 
it  at  Nisi  Prius,  in  case  issue  be  taken  upon  it,  unless  he  proves  a  proposition  to 
exonerate  on  the  part  of  the  plaintiff,  acceded  to  by  himself ;  and  this  in  effect  will  be 
a  rescinding  of  the  contract  pi-eviously  made. 

We  think,  therefore,  that  judgment  must  be  given  for  the  defendant;  but  the 
plaintiff  should  have  liberty  to  amend  on  payment  of  costs. 

Leave  to  amend  accordingly. 


BuAGG  AND  Another  v.  Ryland.  Exch.  of  Pleas.  1840.— A  testator  devised 
among  his  children  (naming  them),  one  half  of  his  property  at  his  decease, 
whether  in  houses,  lands,  or  other  effects,  to  be  equally  divided  among  them  and 
their  heirs,  according  to  the  judgment  of  his  executors,  whom  he  empowered  to 
sell  or  dispose  of  the  whole  or  any  part,  according  to  their  opinion,  for  the  benefit 
of  his  childi'en,  as  they  severally  ari-ived  at  the  age  of  twenty  five,  and  not  before, 
unless  his  executors  should  think  it  prudent  to  divide  it  before.  The  testator 
then  gave  the  remaining  half  of  his  property  to  bis  wife  for  her  life,  and  to  leave 
it  at  her  death  by  her  will  among  his  children  ;  but  if  she  made  no  will,  then  to 
be  equally  divided  among  his  children  and  their  heirs  : — Held,  that  the  power  of 
sale  given  to  the  executors  extended  only  to  the  moiety  first  devised  among  the 
children  and  their  heirs. 

[S.  C.  10  L.  J.  Ex.  186.] 

The  following  case  was  stated  under  a  Judge's  order,  by  consent  of  the  parties, 
for  the  opinion  of  this  Court. 

[60]  The  plaintiffs  are  the  executors  of  the  will  of  Sampson  Tomlinson,  deceased, 
who,  at  the  date  of  his  will  hereinafter  set  forth  and  at  the  time  of  his  death,  was 
seised  in  fee-simple  in  possession  of  a  close  or  piece  of  land,  situate  in  the  parish  of 
Ashton,  in  the  county  of  Warwick.  The  said  Sampson  Tomlinson,  by  his  last  will 
and  testament,  bearing  date  the  23rd  of  December,  1822,  properly  executed  and 
attested  for  the  passing  of  real  estates  (after  some  bequests  not  material  to  this  case), 
devised  as  follows: — "And  I  give  among  my  children  Sampson,  Mary,  and  James, 
one  half  of  my  property,  whatever  it  may  be,  at  my  decease,  and  in  whatever  it  may 
consist,  whether  in  houses,  lands,  or  other  effects,  and  whether  freehold  or  leasehold, 
to  be  equally  divided  among  them  and  their  heirs,  according  to  the  judgment  of  my 
executors  hereinaftei'  named,  whom  I  empower  to  sell  or  dispose  of  the  whole  or  any 
part,  according  to  their  opinion,  for  the  benefit  of  my  said  children,  as  they  severally 
arrive  at  the  age  of  twenty-five,  and  not  before,  unless  my  executors  think  it  prudent 
to  divide  it  before  ;  in  which  case  they  are  hereby  empowered  to  give  it  them  after 
they  arrive  at  the  age  of  twenty-one  years,  and  not  before  :  And  I  declare,  in  case  of 
sale,  their  receipt  shall  be  effectual  discharges  to  the  purchasers  for  their  purchase- 
money."  The  will  then  contained  some  further  bequests  of  personalty,  and  then  pro- 
ceeded : — "The  remaining  half  of  my  property,  as  above  described,  I  leave  to  my  wife 
Martha,  during  her  natural  life,  and  to  leave  it  at  her  death  by  will  among  my  three 
children,  in  such  proportions  as  she  shall  think  proper ;  but  if  she  does  not  make  her 
will,  then  to  be  equally  divided  among  my  three  children,  and  their  heirs.  I  also 
desire  that  the  half  of  my  daughter's  fortune,  of  which  my  wife  has  the  power  to 
dispose,  may,  if  my  wife  shall  not  give  any  directions  respecting  it,  be  settled  upon 
her  during  her  life ;  and  to  be  equally  divided  amongst  her  children,  and  their  heirs 
and  executors,  at  her  decease,  [61]  without  any  influence  over  it  by  her  husband,  if 
she  should  marry.  And  as  my  son  Sampson  does  not  very  well  comprehend  conversa- 
tion, and  is  also  imperfect  in  speech,  I  wish  my  executors  to  settle  two-thirds  of  his 
fortune  upon  him  during  his  life,  and  to  be  equally  divided  amongst  his  children,  or 
their  heirs  and  executors  at  his  death." 

The  testator  then  appointed  the  plaintiffs  executors  of  his  said  will,  and  afterwards 
died  without  making  any  alteration  in  the  above  devise,  and  the  will  was  duly  proved 
by  the  plaintifls.  Mrs.  Tomlinson,  named  in  the  will,  afterwards  died  without  making 
any  appointment  of  any  part  of  the  property  in  question.     The  plaintiffs,  becoming 
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desirous  of  selling  the  whole  of  the  close  or  piece  of  land  hereinbefore  mentioned,  on 
the  2nd  day  of  December,  1839,  entered  into  the  agreement  with  the  defendant  upon 
which  this  action  is  brought,  whereby  they  agreed  to  sell  and  convey  the  fee-simple 
of  the  whole  of  such  land  to  the  defendant  for  the  sum  of  £1000,  and  to  produce  a 
good  and  marketable  title  to  the  same. 

The  defendant,  after  perusing  the  abstract  of  the  plaintiff's  title,  refused  to  com- 
plete the  purchase,  on  the  ground,  that  the  power  of  sale  given  by  the  will  of  the 
said  Sampson  Toralinson  to  his  executors  extended  only  to  a  moiety  of  the  lands 
devised  by  the  will,  and  that  therefore  no  valid  and  marketable  title  could  be  made 
by  the  plaintiffs  under  such  power  of  sale  to  the  whole  of  the  close  or  piece  of  land 
comprised  in  the  contract  of  sale. 

The  plaintiffs,  on  the  other  hand,  contend,  that  upon  the  true  construction  of  the 
whole  of  the  will,  with  reference  to  the  objects  which  the  testator  appears  to  have 
had  in  view,  the  power  of  sale  must  be  considered  to  extend  to  the  entire  estate 
devised  by  the  will,  and  not  to  a  moiety  of  it  only.  And  the  plaintiffs  accordingly 
offered  to  convey  the  whole  of  the  close  or  piece  of  land  in  question  to  the  defendant 
under  the  above  power  of  sale,  but  the  defendant  declined  to  complete  the  purchase 
upon  those  terms. 

[62]  The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs,  as 
executors  of  the  will  of  the  late  Mr.  Tomlinson,  can  convey  to  the  defendant  a  valid 
title  to  the  whole  of  the  said  close  or  piece  of  land  comprised  in  the  contract  of  sale. 
If  the  Court  should  be  of  opinion  that  the  plaintiffs  can  convey  such  a  title  to  the 
same,  judgment  is  to  be  entered  for  the  plaintiffs  by  confession,  for  the  sum  of 
£  ;  if  otherwise,  a  judgment  of  nolle  prosequi  is  to  be  entered. 

The  case  was  argued  at  the  present  sittings,  by  Cowling  for  the  plaintiffs,  who 
contended  that  the  power  of  sale  was  clearly  intended  to  extend  to  the  entire  property 
devised,  all  of  which  was  ultimately  to  be  equally  divided  among  the  testator's  children 
or  their  representatives ;  and  by  Goulbourn,  Serjt.,  for  the  defendant,  who  argued 
that  it  was  confined  to  the  moiety  first  given  to  be  divided  by  the  executors  among 
the  children,  and  to  be  sold  according  to  their  opinion  for  the  benefit  of  the  children, 
on  their  arriving  at  the  specified  ages. 

The  Court  took  time  to  consider,  and  on  a  subsequent  day  the  judgment  of  the 
Court  was  delivered  by 

Pakke,  B.  The  question  in  this  case  was,  whether  the  executors  named  in  the 
will  of  Sampson  Tomlinson  had  a  power  of  sale  over  the  whole  of  the  property  or 
not.  We  have  had  considerable  doubt  upon  it,  but  have  come  to  the  conclusion,  after 
consideration,  that  they  had  not.  The  words  of  the  will  should  be  construed  according 
to  their  ordinary  import:  and  we  think  the  natural  meaning  of  the  words  by  which 
the  power  is  given,  in  the  place  in  which  they  occur  in  the  will,  is  to  give  the  executors 
power  to  sell  only  that  half  of  the  property  which  is  given  directly  to  the  children. 
The  words  are — "  whom  I  empower  to  sell  or  dispose  of  the  whole  or  any  part " — If 
the  will  had  stopped  there,  it  might  well  be  .said  that  the  power  extended  to  all  the 
property  ;  but  it  goes  on— and  we  must  read  all  the  words  together — "  ac-[63]-cording 
to  their  opinion,  for  the  benefit  of  the  said  children,  as  they  severally  arrive  at  the 
age  of  twenty-five,"  &(:.  AVe  think,  therefore,  that  the  testator  must  have  meant  to 
include  in  the  power  the  whole  of  that  half  of  his  property  only  which  he  had  given 
to  his  children,  and  that  consequently  there  must  be 

Judgment  for  the  defendant. 

WiCKUAM  V.  Hawkek  and  Others.  Exch.  of  Pleas.  1840. — By  deed,  A.  and  B. 
conveyed  to  D.  and  his  heirs  certain  lands,  excepting  and  reserving  to  A.  B.  &  C, 
their  heirs  and  assigns,  liberty  to  come  into  and  upon  the  lands,  and  there  to 
hawk,  hunt,  fish,  and  fowl : — Held,  that  this  was  not  in  law  a  reservation  properl}' 
so  called,  but  a  new  grant  by  D.  (who  executed  the  deed),  of  the  liberty  therein 
mentioned  :  and  therefore  that  it  might  enure  in  favour  of  C.  and  his  heirs, 
although  he  was  not  a  party  to  the  deed. — The  grant  to  a  person,  his  heirs  and 
assigns,  of  "free  liberty,  with  servants  or  otherwise,  to  come  into  and  upon  lands, 
and  there  to  hawk,  hunt,  fish,  and  fowl,"  is  a  grant  of  a  license  of  profit,  and  not 
of  a  mere  personal  license  of  pleasure ;  and  therefore  it  authoiizes  the  grantee, 
his  heirs  and  assigns,  to  hawk,  hunt,  itc,  by  his  servants  in  his  absence — Such 
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a  liberty  is,  therefore,  a  profit  a  prendre  within  the  Prescription  Act,  2  &  3  Will.  4, 
c.  71,  s.  2. 

[S.  C.  10  L.  J.  Ex.  153,  Adopted,  Musgrave  v.  Fwster,  1871,  L.  K.  6  Q.  B.  592  ;  Duke 
ofSnthcrhnd  v.  Hcathcote,  [1892]  1  Ch.  475  ;  Ecrmjd  v.  CouUhanl,  [18971  2  Ch.  554. 
Not  followed,  Irvine  v.  Osborne,  1891,  25  Ir.  L.  T.  36.  Applied,  liei/nohls  v.  Moore, 
[1898]  2  Ir.  R.  641.  Referred  to,  Soiverbi/  v.  Smith,  1874,  L.  R.  9  C.  P.  549  ;  Allgood 
V.  GiL.W7i,  1876,  34  L.  T.  883;  25  W.  R.  60;  Goodman  v.  Mayor  of  Saltash,  1882, 
7  A.  C.  654;  Thellusson  v.  Liddard,  [1900]  2  Ch.  645.] 

Trespass  for  breaking  and  entering  several  closes  of  the  plaintiff,  and  with  horses 
and  dogs  hunting  and  searching  therein  for  game,  &c.  and  seizing,  taking,  and  carrying 
away  game  being  in  and  upon  the  said  closes,  &c. 

Pleas,  1st,  not  guilty;  2ndly,  that  long  before  the  several  times  when  &c.,  and 
before  the  plaintiff'  had  any  title  or  interest  in  the  said  closes,  to  wit,  on  the  14th 
October,  1712,  Stephen  Vidler  and  Richard  Co.x  were  seised  in  their  demesne  as  of 
fee  of  and  in  the  manor  of  Bullington,  with  the  appurtenances,  in  the  county  of 
Southampton,  in  trust  for  one  Richard  Widmore  :  and  being  so  seised,  the  said  Richard 
Widmore,  Stephen  Vidler,  and  Richard  Cox,  by  a  certain  indenture  then  made  between 
them  of  the  one  part,  and  one  John  Wade  of  the  other  part,  [profert],  did,  according 
to  their  several  estates  and  interests,  release  and  convey  unto  the  said  John  Wade, 
his  heirs  and  assigns  for  ever,  certain  premises  situate  in  East  Bullington  in  the  said 
county,  then  being  in  the  actual  possession  of  the  said  John  Wade,  by  virtue  of  a  lease 
thereof  for  one  year  theretofore  made  to  him  by  the  said  R.  Widmore,  S.  Vidler,  and 
R.  Cox,  which  said  last-mentioned  premises  had  been  and  were,  before  and  at  [64] 
the  time  of  making  the  said  indenture,  part  and  parcel  of  the  demesne  of  the  said 
manor,  and  of  which  said  last-mentioned  premises  so  released  and  conveyed  as  afore- 
said, the  said  closes  in  which  &c.,  in  the  said  declaration  mentioned,  then  were  and 
still  are  part  and  parcel ;  excepting  and  alwaj's  reserving  out  of  the  said  release  and 
conveyance,  unto  the  said  R.  Widmore,  S.  Vidler,  and  R.  Cox,  their  heirs  and  assigns, 
free  liberty,  with  servants  or  otherwise,  to  come  into  and  upon  the  said  last-mentioned 
premises  so  released  and  conveyed  as  aforesaid,  or  any  part  thereof,  and  there  to  hawk, 
hunt,  fish,  and  fowl,  at  any  time  theieafter,  at  the  will  and  pleasure  of  the  said 
R.  Widmore,  S.  Vidler,  and  R.  Cox,  their  heirs  and  assigns,  or  any  or  either  of  them, 
without  any  let  or  contradiction  of  the  said  John  Wade,  his  heirs  and  assigns :  and 
the  said  John  Wade  did  theieby,  in  and  by  the  same  indenture,  grant  unto  the  said 
R.  Widmore,  S.  Vidler,  and  R.  Cox,  their  heii's  and  assigns,  the  said  liberty  so  men- 
tioned therein  to  be  excepted  and  reserved  as  aforesaid  ;  as  by  the  indenture  fully 
appears :  whereupon  and  whereby,  the  said  R.  Widmore,  S.  Vidler,  and  R.  Cox, 
became  and  were  seised  as  of  fee  and  right  of  and  in  the  said  liberty,  by  the  said 
indenture  so  granted  to  them  as  aforesaid.  And  the  defendants  further  say,  that 
after  the  making  of  the  said  indenture,  and  while  the  said  S.  Vidler  and  R.  Cox  were 
seised  of  and  in  the  said  manor  with  the  appurtenances  as  aforesaid,  and  while  the 
said  R.  Widmore,  S.  Vidler,  and  R.  Cox  were  so  seised  of  and  in  the  said  liberty,  to 
wit,  on  the  1st  day  of  I^ecember,  A.  D.  1713,  the  said  S.  Vidler  and  R.  Cox,  by 
indenture  under  their  hands  and  seals,  which  said  last-mentioned  indenture  having 
been  by  accident  lost,  the  defendants  cannot  produce  the  same  to  the  Court  here, 
released  and  conveyed  unto  the  said  R.  Widmore,  his  heirs  and  assigns  for  ever,  the 
said  manor  with  the  appurtenances,  then  being  in  the  actual  possession  of  the  said 
R.  Widmore,  by  virtue  of  a  lease  thereof  for  one  year,  [65]  theretofoie  made  to  him 
by  the  said  S.  Vidler  and  R.  Cox ;  and  in  and  by  the  said  last-mentioned  indenture 
demised,  released,  and  for  ever  quit-claimed  to  the  said  R.  Widmore,  his  heirs  and 
assigns  for  ever,  all  the  right,  title,  and  interest  of  the  said  S.  Vidler  and  R.  Cox,  of 
and  in  the  said  liberty  so  expressed  to  be  excepted  and  reserved,  and  so  granted  in 
and  by  the  said  indenture  first  above  mentioned  as  aforesaid  ;  whereupon  and  whereby 
the  said  R.  Widmore  then  became  and  was  solely  seised  in  his  demesne  as  of  fee,  and 
of  and  in  the  said  manor,  with  the  appurtenances,  and  solely  seized  as  of  fee  and 
right  of  and  in  the  said  liberty :  and  the  said  R.  Widmore  being  so  seised,  afterwards, 
to  wit,  on  the  1st  day  of  January,  1720,  died  so  seised  of  and  in  the  said  manor  with 
the  appurtenances,  and  liberty  aforesaid.  [The  plea  then  proceeded  to  deduce  the 
title  to  the  manor  and  liberty  from  Widmore  to  the  defendant  Col  Hawker,  and 
concluded  as  follows : — ]     Wherefore  the  defendant  Peter  Hawker  in  his  own  right, 
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and  the  other  defendants  as  his  servants,  and  in  his  company,  and  by  his  command, 
at  the  said  several  times  when,  &c.  broke  and  entered  the  said  closes  in  which,  eVic.  in 
the  declaration  mentioned,  for  the  purpose  of  using  and  exercising  the  said  liberty  ; 
and  for  that  purpose,  and  upon  those  occasions,  with  the  horses,  tiogs,  and  guns  in 
the  said  declaration  mentioned,  being  the  horses,  dogs,  and  guns  of  the  defendant 
Peter  Hawker,  hunted  and  searched  in  the  said  closes  for  the  game  in  the  said  declara- 
tion specified,  and  killed,  seized,  took,  and  carried  away  the  hares,  pheasants,  &c. 
therein  mentioned,  and  converted  and  disposed  thereof  to  the  use  of  the  said  Peter 
Hawker,  &c.  &c.  as  they  lawfully  might  for  the  cause  aforesaid,  which  are  the  said 
supposed  trespasses,  &c.     Verification. 

Third  plea,  that  the  defendant  Peter  Hawker,  long  before  and  at  the  said  several 
times  when  itc,  was  and  still  is  the  lawful  possessor  and  occupier  of  a  certain  manor 
called  the  manor  of  Bullington,  in  the  county  of  South-[66]-ampton,  and  that  the 
occupiers  for  the  lime  being  of  the  said  manor  now  have,  and  for  and  during  the  full 
period  of  sixty  years  next  before  the  commencement  of  this  suit,  have  of  right  had 
and  enjoyed,  without  interruption,  and  been  used  and  accustomed  to  have  and  enjoy, 
and  of  right  ought  to  have  had  and  enjoyed,  and  the  defendant  Peter  Hawker,  as 
such  occupier  of  the  said  manor  as  aforesaid,  of  right  ought  to  have  had  and  enjoyed, 
and  still  of  right  ought  to  have  and  enjoy,  the  free  liberty  and  privilege,  with  servants 
or  otherwise,  to  come  into  the  said  several  closes,  or  any  part  thereof,  and  there  to 
hawk,  hunt,  fish,  and  fowl,  at  any  time,  at  his  and  their  free  will  and  pleasure  : 
Wherefore  the  defendant  Peter  Hawker,  being  such  possessor  and  occupier  of  the  said 
manor  as  aforesaid,  and  the  said  other  defendants  as  his  servants,  and  in  his  company, 
and  by  his  command,  &c.  &c.  [justifying  the  trespasses  as  before]. 

The  plaintitr  joined  issue  on  the  first  plea  ;  and  replied  to  the  second,  that  the 
said  John  Wade  did  not,  in  or  by  the  said  indenture  in  the  plea  in  that  behalf 
mentioned,  grant  unto  the  said  K.  W^idmore,  S.  Vidler,  and  K.  Cox,  their  heirs  and 
assigns,  the  said  liberty  in  that  plea  mentioned  to  be  excepted  and  reserved,  in  manner 
and  form  as  in  the  said  plea  alleged  :  and  to  the  third  plea  the  plaintitl'  replied, 
traveling  the  right  as  alleged :  on  which  replications  issues  were  joined.  The 
plaintitr  also  new  assigned  to  the  second  and  last  pleas,  that  he  issued  his  writ  &c., 
not  only  for  the  trespasses  in  those  pleas  attempted  to  be  justified,  but  also  for  that 
the  defendants  Heath  and  Kalph,  as  such  servants  of  the  said  Peter  Hawker  as  in 
those  pleas  mentioned,  at  other  and  difi'erent  times  than  those  in  the  said  pleas 
respectively  mentioned,  and  therein  respectively  attempted  to  be  justified,  broke  and 
entered,  iV:c.  the  said  several  closes  in  the  declaration  mentioned,  &c.  &c.,  the  said 
Peter  Hawker  not  being  in  fact  present  or  in  company  with  the  said  two  other 
de-[67]-fendants  on  any  of  the  occa.sions  or  times  in  this  new  assignment  mentioned  : 
which  are  other  and  different  trespasses,  &c.  &c. 

To  this  new  a.ssignment  the  defendants  pleaded,  first,  a  plea  setting  forth  the  same 
title  as  in  the  second  plea  to  the  declaration,  but  concluding  thus  : — W'herefore  the 
defendants  Charles  Heatii  and  Charles  Ralph,  as  servants  of  the  defendant  Peter 
Hawker,  and  by  his  command,  and  for  his  use  and  iienefit,  on  the  said  several  occasions 
and  times  in  the  said  times  in  the  said  new  assignment  mentioned,  broke  and  entered 
the  said  closes  in  which  &c.,  for  the  purpose  of  using  and  exercising  the  said  lil>erty, 
and  for  that  purpose  and  upon  those  occasions  committed  the  said  several  supposed 
tarespasses  by  the  plaintiff  above  newly  assigned,  as  tiiey  lawfully  might  for  the  cause 
aforesaid,  which  are  the  same  supposed  tresjiasses  whereof  the  plaintiff  has  above  in 
his  new  assignment  complained,  &c. 

The  defendants  pleaded  to  the  new  assignment,  secondly,  a  plea  in  the  same 
terras  as  the  third  plea  to  the  declaration,  except  that  they  alleged  the  trespasses  to 
have  been  committed  by  the  defendant  ilawker,  as  such  posses.sor  and  occupier  of  the 
manor  as  aforesaid,  and  by  the  other  defendants  as  his  servants  and  by  his  command, 
and  for  his  use  and  benefit,  although  not  in  his  actual  presence  or  company. 

The  replications  to  these  pleas  respectively  traversed  the  grant  by  Wade  of  the 
liberty  of  sporting,  and  the  right  claimed  in  respect  of  the  manor,  in  the  same  maimer 
as  the  replications  to  the  second  and  third  pleas  to  the  declaration  :  and  thereupon 
issues  were  joined. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Hampshire  Summer  Assizes,  1839. 
The  deed  of  1712  was  put  in,  and  evidence  was  given  on  the  part  of  the  defendant, 
to  shew  that  the  defendant  Col.  Hawker,  as  owner  of  Bullington,  and  his  predecessors 
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in  estate,  and  their  gamekeepei's,  had  for  upwards  of  sixty  years  past  shot  over  the 
lands  [68]  in  question.  Several  deputations  gf  gamekeepers  were  produced,  which 
described  the  parties  by  whom  they  were  appointed  as  lords  of  the  manor.  For  the 
plain  till' it  was  contended,  that  the  reservation  in  the  deed  of  1712  did  not  operate  to 
vest  in  Widraore,  Yidler,  and  Cox,  the. liberty  therein  nientioneil,  inasmuch  as  one  of 
them,  Widmore,  was  no  party  to  the  deed ;  or  if  it  did,  that  the  words  of  the  reserva- 
tion, "  to  themselves,  and  their  heirs  and  assigns,  liberty,  with  servants  or  other- 
wise," &c.,  did  not  authoiize  the  grantees  to  send  their  servants  to  sport  in  their 
absence.  And  with  regard  to  the  issues  on  the  sixty  years'  right,  that  the  right 
claimed  was  a  mere  license  of  pleasure,  and  not  a  profit  a  prendre,  and  therefore  could 
not  be  atniexed  to  a  manor,  and  was  not  within  the  operation  of  the  Prescription  Act, 
2  &  3  Will.  4,  c.  71.  The  learned  Judge  left  it  to  the  jury  to  say  whether,  de  facto, 
the  defendant  Hawker,  and  those  whom  he  represented,  as  owners  of  Bullington,  had 
for  sixty  years  exercised  the  rights  set  up  in  the  third  plea  to  the  declaration  and 
second  plea  to  the  new  assignment ;  i.e.,  had  they  sported,  &c.,  as  of  right,  whether 
well  founded  or  not,  or  had  they  done  so  only  by  permission  I  The  jury  found  that 
Col.  Hawker,  and  those  whom  he  represented,  had  de  facto  exercised  as  of  right,  for 
sixty  years,  the  right  to  sport  on  the  plaintiff's  lands  by  themselves  and  their  servants, 
but  not  by  their  servants  without  themselves. ((?)  The  learned  Judge  thereupon 
directed  the  verdict  to  be  entered  for  the  plaintiff  on  all  the  issues  (except  that  on 
the  plea  of  not  guilty),  giving  the  defendants  leave  to  move,  on  the  construction  and 
effect  of  the  deed  of  1712,  to  enter  a  verdict  for  them  on  the  first  special  plea  to  the 
declaration,  and  the  first  plea  to  the  new  assignment ;  and  also  to  enter  a  verdict  for 
the  defendants  on  the  other  special  pleas,  if  the  Court  should  think  they  ought  to  be 
so  found. 

[69]  In  Michaelmas  Term,  Erie  moved  accordingly  ;  citing  Doe  d.  Douglas  v.  Luck  (2 
Ad.  &  Ell.  705,  743  ;  4  Nev.  &  M.  807)  as  an  authority  to  shew  that  a  leservation  and 
exception  (so  called)  in  a  lease,  of  the  liberty  of  hawking,  hunting,  fishing,  and 
fowling,  is  not  legally  a  reservation  or  exception,  but  a  privilege  granted  to  the 
lessor ;  and  therefore,  that  the  grant  of  such  a  privilege  by  Wade,  in  the  deed  of 
1712,  -might  enure  to  all  the  three  grantees,  though  one  of  them  was  not  a  con- 
veying party  to  the  deed.  As  to  the  other  issues,  he  contended  that  it  was  clear,  upon 
the  authorities,  that  a  liberty  to  enter  and  hunt  with  servants  or  otherwise,  as  it 
implied  a  right  to  carry  away  the  game  taken,  was  a  profit  a  prendre,  and  not  a  mere 
license.     A  rule  having  been  granted,  at  the  sittings  after  Hilary  Term, 

Kawlinson  (with  whom  was  Butt)  shewed  cause.  The  deed  of  1712,  as  set  out 
on  the  record,  shewed  that  Widmore  was  a  perfect  stranger  to  the  estate,  to  whom 
there  could  be  no  reservation  :  and  theie  is  not  on  the  face  of  the  deed  any  absolute 
grant  of  the  liberty  or  privilege,  but  a  reservation  only.  The  words  of  the  deed 
are — "  Excepting  and  al way  reserving  out  of  the  said  release  and  conveyance  unto 
the  said  Widmore,  Yidler,  and  Cox,  their  heirs  and  assigns,  free  liberty,  with 
or  servants  otherwise,  to  come  into  and  upon  the  premises  so  released  and  conveyed 
as  aforesaid,  or  any  part  thereof,  and  there  to  hawk,  hunt,  fish,  and  fowl  at  any 
time  thereafter,"  &c.  In  Chdham  v.  IVilliamson  (4  East,  469),  A.  being  mort- 
gagee in  fee  of  lands,  and  B.,  the  mortgagor,  entitled  to  the  equity  of  redemption,  by 
lease  and  release,  A.  conveyed,  and  B.  released  the  lauds  to  C.  in  fee,  who  thereby 
covenanted  with  and  granted  to  B.  that  it  should  be  lawful  for  B.,  his  heirs  and 
assigns,  at  all  times  to  enter  on  the  lands  to  seai'ch  and  dig  for  coal,  and  to  take  and 
carry  away  the  same  to  his  and  their  own  use.  It  was  held  that  this  was  only  a 
license,  and  convey-[70]-ed  no  interest  in  the  soil,  so  as  to  exclude  C.  and  those  claim- 
ing under  him  from  getting  coal  there  ;  and  that  it  could  not  operate  as  an  exception 
or  reservation  out  of  the  grant  in  respect  to  B.,  inasmuch  as  he  had  not  the  legal  title 
in  him  at  the  time ;  he  was  in  law  no  more  than  a  stranger  to  the  estate,  and  could 
not  except  or  reserve  that  which  he  had  not  before.  Moore  v.  Earl  of  Plymouth 
(7  Taunt.  614  ;  S.  C.  on  error,  3  B.  &  Aid.  66)  was  a  decision  to  the  same  effect,  on  a 
right  similar  to  that  claimed  in  the  present  case.  Being  pleaded  as  a  reservation,  it 
cannot  be  construed  as  a  grant.  It  is  true  that  the  plea  goes  on  to  state,  that  "  by 
the  said  indenture  W^ade  granted  to  W^idmore,  &c.,  their  heirs  and  assigns,  the  said 

ia)  This  was  the  statement  in  the  report  of  the  learned  judge  ;  the  counsel  on 
either  side  differed  as  to  the  terms  in  which  the  case  was  left  to  the  jury. 
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liberty  or  privilege  SO  mentioned  herein  to  be  excepted  and  reserved  as  aforesaid;" 
but  the  deed  itself  contains  no  such  absolute  grant.  In  .Sheppard's  Touchstone  (p.  80), 
it  is  laid  down,  that  a  reservation,  to  be  good,  must  be  made  to  all,  some,  or  one  of 
the  grantors,  and  not  to  a  stranger  to  the  deed.  So,  a  right  of  entry  cannot  be 
reserve<l  to  a  stranger  to  the  estate.  In  truth,  therefore,  nothing  passed  to  Widniore 
by  the  deed  of  1712. 

But  a  further  question  arises  on  the  construction  of  the  deed,  upon  which  depends 
the  issue  on  the  first  plea  to  the  new  assignment,  viz.,  whether  the  defendant  Hawker 
had  a  right  to  enter  on  the  land  by  his  servants,  he  not  being  present.  It  will  be 
contended  that  the  reservation  of  the  lil)erty  to  come  on  the  land  "  with  servants 
or  otherwise,"  implies  a  right  in  the  grantee  to  send  his  servants  not  in  his  presence. 
A  license  or  grant  of  this  description  is  construed  strictly.  The  obvious  and  natural 
meaning  of  the  words  is,  to  give  the  licensee  a  right  to  enter  on  the  land,  either  with 
or  without  servants  accompanying  him.  Moreover,  a  right  to  send  servants  would 
have  been  contrary  to  the  policy  of  the  game  laws,  which  at  that  time,  before  the 
passing  of  the  statute  9  Anne,  c.  25,  allowed  a  lord  of  [71]  a  manor  to  appoint  one 
gamekeeper  only.  Here  the  plea  attempts  to  justify  the  shooting  and  carrying  away 
of  game  by  all  the  three  defendants  ;  if  it  is  not  supported  as  to  any  one  of  them,  it 
fails  altogether. 

Next,  as  to  the  second  special  plea  to  the  declaration,  and  the  second  plea  to  the 
new  assignment,  which  claim  the  respective  rights  therein  mentioned,  as  having  been 
enjoyed  for  si.xty  years  by  the  occupiers  of  the  ni.inor.  It  is  submitted  that  there  was 
no  evidence  to  support  those  pleas.  The  plea  given  by  the  Prescription  Act  is  a  mere 
substitution  for  the  old  plea  of  immemorial  enjoyment,  and  must  be  supported  by  the 
same  evidence.  [Parke,  B.  The  jury  found  the  facts  for  the  defendants,  and  no 
question  is  reseived  as  to  the  evidence.]  A  lord  of  the  manor  has  no  right,  as  such, 
to  sport  over  the  lands  of  others  within  the  manor  :  Fukering  v.  Noyes  (4  B.  &  C  648). 
[Parke,  B.  This  is  not  the  case  of  a  lord  sporting  over  tenements  within  his  manor.] 
The  defendants'  title  arises,  if  at  all,  under  the  deed  of  1712,  and  not  in  right  of 
the  manor.  In  truth,  there  was  no  sufficient  evidence  of  the  existence  of  a  manor  at 
all.     These  issues,  therefore,  were  rightly  entered  for  the  plaintiff. 

Erie  and  Smirke,  contra.  Three  questions  arise  in  this  case ;  two  of  them  upon 
the  construction  of  the  deed  of  1712,  and  the  third  as  to  the  entry  of  the  verdict 
on  the  pleas  alleging  the  right  by  sixty  years'  user.  The  first  question  is,  whether 
the  deed  is  properly  pleaded  as  amounting  to  a  grant  by  Wade  to  Widmore,  Vidler, 
and  Cox,  of  the  liberty  in  question]  Now,  if,  in  a  conveyance  from  A.  to  B.,  there 
be  a  reservation  to  C,  a  stranger,  it  clearly  cannot  operate  as  a  reservation,  and  it  will 
therefore,  if  it  be  possible,  be  construed  as  a  grant.  And,  in  Doe  d.  Douglas  \.  Lock,  it 
was  expressly  held  that  a  reservation  (so  [72]  called)  in  a  lease,  of  the  same  liberty 
as  in  the  present  case,  viz.,  "of  hawking,  hunting,  fishing,  and  fowling,"  is  not  legally 
a  reservation  or  exception,  but  a  privilege  granted  to  the  lessor.  The  cases  cited  on 
the  other  side  do  not  conflict  with  this  view  of  the  case.  Moore  v.  Earl  of  Plymouth  is, 
indeed,  an  authority  in  favour  of  the  defendants.  There  the  plea  was  held  bad  only 
on  the  ground  that  it  did  not  allege  a  grant,  but  a  mere  reservation  of  the  liberty, 
and  therefore  did  not  set  forth  the  deed  according  to  its  legal  operation.  The 
Court  held  it  to  amount  to  a  grant,  but  could  not  construe  it  so  because  it  was  not 
so  pleadeil.  [Parke,  B.  According  to  Doe  d.  Douglas  v.  Lork,  reservations,  propei'ly 
so  called,  are  only  of  rents  or  services,  and  a  reservation  of  an  easement  or  privilege, 
whether  to  a  stranger  or  not,  operat(Js  as  a  fresh^rant  Alderson,  B.  The  authorities 
there  cited  from  Shejipard's  Touchstone  (p.  80)  and  Lord  Coke  (Co.  Litt.  47  a.)  are  to 
the  .same  effect ;  that  this  is  not  at  all  a  reservation,  properly  so  called,  but  a  grant.] 
i,'hetham  v.  H'illuuiuon  is  altogether  distinguishable  :  that  was  an  action  of  trover  for 
coals,  and  the  plaintiff  could  not  succeed  unless  he  shewed  a  property  in  them. 
There  the  terras  of  the  deed  did  not  purport  to  operate  as  a  reservation,  but  merely 
as  a  covenant  to  permit  the  plaintiff  to  enter  and  dig  for  coals,  which  amounted  to 
a  mere  license,  and  could  not  convey  any  interest  in  the  soil,  or  property  in  the  coals 
under  it.  I'ickenng  v.  Noyes  has  no  application  to  this  case.  On  the  authorit}', 
therefore,  of  Doe  d.  Douglas  v.  Lock,  this  reservation  operated  as  a  grant  of  the  liberty 
to  the  three  parties  named  in  the  deed,  aiul  the  deed  being  pleaded  according  to  its 
legal  effect,  tlie  issue  on  that  plea  (the  first  special  plea  to  the  declaration)  ought  to 
be  entered  for  the  defendants. 
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The  next  question  is,  whether  the  terms  of  the  grant  are  to  be  construed  so  as  to 
entitle  the  grantee  to  sport  by  [73]  servants.  The  defendants  contend,  that  it  is  a 
liberty  or  privilege  to  the  same  extent  to  which  a  lord  of  the  manor  would  be  entitled, 
if  he  had  not  conveyed  away  the  land  :  i.e.  bj'  himself,  or  by  a  servant  if  he  choose 
to  appoint  a  gamekeeper.  The  words  "or  otherwise"  are  amply  sufficient  to  include 
the  right  to  this  extent ;  and  all  the  words  of  the  grant  ought  to  have  their  effect. 
The  previous  woids  would  include  the  right  to  go  alone.  If  the  grant  be  construed 
otherwise,  then,  if  the  grantee  became  infirm,  or  fell  ill,  he  could  not  enjoy  the  right 
at  all.  [Alderson,  B.  Or  the  manor  might  be  in  an  infant  or  a  woman.]  It  never 
could  have  been  intended  that  the  right  should  be  incapable  of  user  under  such 
circumstances.  It  may  be  said,  that  unless  a  more  limited  construction  be  put  upon 
the  grant,  the  lord  may  send  a  great  number  of  servants,  so  as  to  destroy  all  the 
game  and  do  injury  to  the  land  ;  but  he  may  do  the  same  by  taking  as  many  with 
him.  Or  if  that  be  unreasonable,  he  would  be  restricted  to  a  reasonable  use  of  the 
liberty.  The  grantor  would  have  the  security  of  the  law  for  the  non-abuse  of  the 
grant.  [Alderson,  H.  What  is  the  object  of  the  reservation — pleasure  or  profit  1  If 
the  former  only,  it  would  be  personal]  The  right  to  go  on  the  land  with  servants 
shews  that  profit  was  contemplated.  It  was  held  in  Davks's  case  (3  Mod.  246),  that 
a  liberty  for  the  lords  of  a  manor,  their  tenants  and  farmers,  to  take  fowl  in  the  warren 
of  another,  was  a  profit  k  prendre  in  alieiio  solo,  for  which  the  tenants  might  prescrilie 
in  a  que  estate.  In  Com.  Dig.,  Chase,  H.  1,  it  is  laid  down,  that  if  a  party  "has  a 
license  for  him  and  his  servants  to  hunt  at  his  pleasure,  he  may  also  kill  and  carry 
away  ;  for  the  license  for  the  servants  imports  an  interest  in  the  thing."  The.authority 
cited  is  Manwood  (p.  106),  c.  18,  s.  3  : — "If  a  man  have  a  license  for  himself  and  his 
servants  to  hunt  and  chase  in  a  man's  chase,  park,  or  warren  at  his  [74]  pleasure,  by 
these  words,  for  him  and  his  servants,  shall  be  understood  a  license  of  profit,  and  the 
grantee  may  hunt,  kill,  and  carry  away  ;  for  these  words,  'for  him  and  his  servants,' 
do  imply  that  the  grantee  hath  propeity  in  the  thing  hunted,  because  that  by  such 
a  license,  the  grantee  may  justify  for  his  servant  to  hunt,  which  is  more  than  a  license 
of  pleasure."  The  distinction  between  a  license  of  pleasure  and  of  profit  is  more  fully 
stated  in  a  subsequent  section  (sect.  5)  (p.  112).  So,  if  I  grant  to  a  man  to  take  trees 
in  my  field,  he  may  send  his  servants  to  get  them. 

Lastly,  as  to  the  issues  on  the  second  special  plea  to  the  declaration,  and  the 
second  plea  to  the  new  assignment.  There  was  strong  evidence  of  reputation  of  a 
manor,  by  the  appointment  of  gamekeepers.  But  the  replication  does  not  put  in  issue 
the  defendant's  title  to  the  manor,  but  only  denies  the  exercise  of  the  right  as  claimed, 
during  the  sixty  years.  The  learned  Judge  left  to  the  jury  the  question  whether 
there  had  been  an  enjoyment  for  sixty  years  as  of  right,  and  they  found  it  in  the 
affirmative.  That  was  a  question  of  fact,  and  did  not  depend  upon  the  deed,  which 
was  put  in  to  prove  the  other  issue.  [Alderson,  B.  The  jury  have  found  the  exercise 
as  of  right  under  the  deed,  and  the  question  is,  whether  the  deed  gives  the  right. 
The  finding  could  not  have  been  as  it  was  on  this  issue,  but  for  the  deed.]  Even  if 
the  parties  exercised  the  right  under  an  erroneous  notion  that  the  deed  gave  it  them, 
that  is  a  case  precisely  within  the  Presciiption  Act,  and  after  sixty  years  enjoyment 
the  light  became  absolute.  [Alderson,  B.  The  question  is,  whether  that  can  be  so 
under  this  plea,  which  claims  the  libertj'  in  right  of  the  occupiers  of  the  manor. 
Parke,  B  The  plea  can  only  be  supported  by  proof  of  a  right  exercised  as  appurtenant 
to  the  manor.] 

Cur.  adv.  vult.  • 

[75]  In  Trinity  term,  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  This  case  was  tried  before  my  Brother  Coleridge,  at  the  last  Summer 
Assizes  at  Winchester,  when  several  points  were  reseived,  which  were  fully  argued 
before  my  Brothers  Alderson,  Gurney,  and  myself,  at  the  sittings  after  Hilary  Term. 

It  was  an  action  of  trespass  qu.  cl.  fr.  against  the  defendant  Hawker  and  two 
others,  for  entering  the  plaintift"s  closes,  and  hunting  and  searching  for  and  killing 
game. 

The  special  pleas  were,  first,  that  Vidler  and  Cox  were  seised  of  the  manor  of 
Bullington,  in  trust  for  Widmore,  and  that  Widmore,  Vidler,  and  Cox,  by  an  indenture, 
in  1712,  fjetween  them  and  Wade,  and  sealed  by  Wade,  released  parcel  of  the  demesne 
lands  of  the  manor  of  Bullington,  comprising  the  locus  in  quo,  to  Wade,  "excepting 
and  always  reserving  to  Widmore,  Vidler,  and  Cox,  their  heirs  and  assigns,  liberty, 
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with  servants  or  otherwise,  to  come  upon  the  lands  so  conveyefl,  and  there  to  hawk, 
hunt,  fish,  and  fowl  at  any  time  thereafter,  at  their  will  and  pleasure  :  and  the  said 
John  Wade  did  thereby  grant  to  Widmore,  Vidler,  and  Cox,  their  heirs  and  assigns, 
the  said  liberty  so  excepted  and  reserved."  The  plea  then  states  a  release  and  con- 
veyance from  Vidlei-  and  Cox  to  Widmore  of  the  manor  and  liberty,  and  deduces  from 
him  a  title  to  both  to  the  defendant  Hawker,  and  he  and  the  others,  as  his  servants 
and  in  his  company,  justify  the  trespasses  by  virtue  of  the  liberty. 

The  second  special  plea  states,  that  the  occupiers  of  the  manoi-  had  used  and 
enjoyed,  and  Hawker  as  such  occupier  was  entitled  to  use  and  enjoy,  the  right  of 
hunting,  hawking,  and  fowling,  for  sixty  years,  l)y  themselves  and  with  servants. 

The  replication  to  the  first  plea  takes  issue  on  the  alle-[76]-gation  of  a  grant. 
That  to  the  second  denies  the  user  and  enjoyment.  There  was  a  new  assignment  of 
the  trespasses  committed  by  the  two  other  defendants,  by  command  of  Hawker  in  his 
absence,  in  hunting,  &(;.  ;  and  pleas  to  the  new  assignment — first,  a  reservation  and 
grant  of  a  liberty,  in  the  like  terms  and  by  a  similar  deed  to  that  in  the  second  plea, 
to  hunt,  &c.,  by  servants  ;  secondly,  a  similar  plea  to  the  third,  of  sixty  years'  user, 
by  the  occupier  and  by  servants. 

The  replication  to  the  first  plea  to  the  new  assignment  denied  the  grant ;  to  the 
second,  denied  the  user  and  enjoyment. 

The  principal  questions  in  the  case  were,  how  the  issues  raised  by  the  replication 
to  the  first  special  plea  to  the  declaration,  and  the  first  plea  to  the  new  assignment, 
ought  to  be  found,  and  that  depends  upon  the  legal  effect  of  the  deed  of  1712. 

The  liberty  "  of  hawking,  hunting,  fishing,  and  fowling,"  is,  by  the  terms  of  that 
deed,  "excepted  and  reserved  to  Widmore,  Vidler,  and  Cox;"  but  so  far  as  related 
to  Widmore  it  could  not  be  a  good  exception  or  reservation,  because  he  was  not  a 
conveying  party  to  the  deed  ;  nor  is  such  a  liberty,  whether  it  be  a  mere  easement  or 
a  profit  a  prendre,  properly  and  in  correct  legal  language,  either  an  exception  or  a 
reservation.  This  point  was  expresslj'  decided  in  the  case  of  Ihf  d.  Douglas  v.  Lock 
(2  Ad.  &  Ell.  74."?),  where  most  of  the  authorities  were  cited  and  fully  considered. 
I.ord  Denman,  in  delivering  the  judgment  of  the  Court,  says,  "that  the  privilege  of 
hawking,  hunting,  fishing,  and  fowling  is  not  either  a  reservation  or  an  exception  in 
point  of  law  ;  it  is  only  a  privilege  or  right  granted  to  the  lessor,  though  words  of 
reservation  and  exception  are  used."  As  the  indenture  was  executed  by  Wade,  the 
words  of  reservation  and  exception  operated  as  a  grant  by  [77]  him  to  the  three — 
Widmore,  Vidler,  and  Cox,  and  the  plea  properly  stated  the  legal  ettect  of  those  words 
as  a  grant  by  him.  Consequently  this  issue  ought  to  have  been  found  for  the  defendant, 
and  the  verdict  must  be  entered  accordingly. 

The  next  question  is,  how  the  verdict  is  to  be  entered  on  the  replication  to  the 
first  plea  to  the  new  assignment,  and  that  depends  upon  the  legal  effect  and  operation 
of  the  words  of  a  grant  to  persons,  their  heirs  and  assigns,  "of  free  liberty,  with 
servants  or  otherwi.se,  to  come  into  and  upon  the  lands,  and  there  to  hawk,  hunt,  fish, 
and  fowl."  If  these  words  authorize  the  grantee  to  send  his  servants  to  hawk,  hunt, 
fish,  and  fowl  for  hfm,  in  his  absence,  the  issue  ought  to  l)e  found  for  the  defendant, 
otherwi.se  not. 

We  are  of  opinion  that  this  issue  must  be  found  for  the  defendant.  The  authorities 
upon  this  subject  take  this  distinction  :  that  if  there  be  a  personal  license  of  pleasure, 
it  extends  only  to  the  individual,  and  it  cannot  be  exerci-sed  with  or  by  servants  ;  but 
if  there  is  a  license  of  profit,  and  not  for  pleasure,  it  may.  This  will  be  found  so  laid 
down  in  the  case  of  7'lie  Dnrhcf-i  of  Norfolk  v.  IVirn'man  (Year  Book,  12  Hen.  7,  2-0,  and 
13  Hen.  7,  13,  pi   2),  which  appears  to  be  the  leading  case  on  this  subject. 

Tlw  Ducliexs  nf  Norfulk's  case  was  this  : — The  Duchess  brought  an  act'on  for  cha.sing 
in  her  park,  against  Wiseman  and  others.  They  pleaded  that  the  D.ichcss  licensed 
the  Karl  of  Suffolk  to  hunt  at  his  pleasure  in  the  park,  and  they  shewed,  at  the  time 
of  the  trespass,  the  Marl  came  into  the  park,  and  the  defendants  with  him,  to  hunt: 
and  it  was  moved  that  the  plea  was  bad,  for  by  the  license  given  to  the  Earl,  which 
was  only  for  pleasure  and  extended  only  to  him,  and  no  other  could  justify  by  that 
license ;  for  if  I  give  license  to  a  man  to  eat  with  me,  none  of  his  servants  can  justify 
the  entry  into  my  house  by  reason  of  that  license,  for  it  is  a  license  of  pleasure  ;  and 
80  if  I  give  leave  to  another  to  go  at  his  pleasure  into  my  orchard,  none  of  [78]  his 
servants  can  justify  by  that  license  :  but  if  it  is  a  license  of  profit,  and  not  of  pleasure, 
it  is  othcrwi.se  ;  for  if  one  give  leave  to  me  to  carry  over  his  land  with  mj'  cart,  my 
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servants  can  justify  by  his  license  ;  and  so  if  one  gives  me  license  to  have  a  tree  in 
his  wood,  my  servants  may  justify  the  cutting  of  the  wood,  and  the  entry,  for  I  shall 
have  profit  by  that :  and  so  was  the  opinion  of  the  Court :  and  then  the  defendants 
said  the  Duchess  gave  license  to  the  Earl  to  hunt,  kill,  and  take  with  him  the  deer  at 
his  pleasure,  and  then  they  said  that  the  Earl  came  there  and  they  with  him,  and  by 
his  command,  hunted  and  took  away  :  and  that  was  held  good. 

This  case  is  cited,  with  others,  in  Man  wood,  c.  IS,  s.  3,  p.  107,  and  the  result  is, 
that,  if  there  be  a  personal  license  to  an  individual  to  hunt  at  his  pleasure,  he  cannot 
take  away  to  his  own  use  the  game  killed,  or  go  with  servants,  still  less  send  servants 
to  kill  for  him,  or  assign  his  license  to  another :  but  if  the  person  is  meant  to  have  a 
property  in  the  game  which  he  kills,  it  is  otherwise  ;  and  therefore  if  the  license  is  to 
hunt,  kill,  and  carry  away,  he  may  hunt  with  servants  or  by  servants.  And  e  converso, 
if  there  be  a  license  for  him  and  his  servants  to  hunt,  "  by  these  words,  for  him  and 
his  servants,  shall  be  understood  a  license  of  profit ;  for  these  words  imply  that  the 
grantee  hath  a  propei'ty  in  the  thing  hunted,  because  that  by  such  a  license  the 
grantee  may  justify  for  his  servant  to  hunt,  which  is  more  than  a  license  of  pleasure  " 
(Manwood,  108). 

This  being  the  rule  of  law  on  the  subject,  the  point  to  be  decided  here  is,  whether 
the  liberty  granted  is  a  mere  personal  license  of  pleasure,  or  a  grant  of  a  license  of 
profit — a  profit  a  prendre. 

The  liberty  of  fowling  has  been  decided,  in  one  case,  to  be  a  profit  a  prendre,  and 
may  be  prescribed  for  as  such  (Davies's  case,  3  Mod.  246).  The  liberty  to  hawk  is  one 
species  of  ancupium  (Manw.  c.  18,  s.  10,  p.  117),  the  taking  [79]  of  birds  by  hawks, 
and  seems  to  follow  the  same  rule.  The  liberty  of  fishing  appears  to  be  of  the  same 
nature ;  it  implies  that  the  person  who  takes  the  fish,  takes  for  his  own  benefit :  it  is 
common  of  fishing.  The  liberty  of  hunting  is  open  to  more  question,  as  that  does  not 
of  itself  import  the  right  to  the  animal  when  taken ;  and  if  it  were  a  license  given  to 
one  individual,  either  on  one  occasion  or  for  a  time,  or  for  his  life,  it  would  amount 
only  to  a  mere  personal  license  of  pleasure,  to  be  exercised  by  the  individual  licensee. 
But  this  is  a  grant  by  deed,  to  persons,  "  their  heirs  and  assigns  ; "  it  is  clearly  intended 
that  not  merely  the  particular  individual  named,  but  any  to  whom  they  or  their  heirs 
choose  to  assign  it,  should  exercise  the  right;  which  seems  to  us  to  shew  that  it  is  an 
interest,  or  profit  a  prendre,  which  is  intended  to  be  granted.  Whether  the  liberty 
is  to  be  exercised  by  the  licensee  or  his  servants,  or  by  the  licensee  or  his  assigns, 
makes  no  difl'erence  in  this  respect ;  both  shew  that  not  a  personal  license,  but  a  license 
of  profit,  was  intended  to  be  granted.  The  case  in  the  Year  Book,  1 1  Hen.  7,  fol.  86, 
bears  materially  on  this  view  of  the  case.  It  is  there  said,  "if  one  license  me  and 
my  heirs  to  come  and  hunt  in  his  park,  I  must  have  a  writing  (that  is,  a  deed)  of 
that  license,  for  a  thing  passes  by  the  license,  which  indures  in  perpetuity :  but  if  he 
license  me,  one  time  to  hunt,  this  is  good  without  deed,  for  no  inheritance  passes." 

It  appears  to  us,  that  the  liberties  to  hawk,  hunt,  fish,  and  fowl,  granted  to  one, 
his  heirs  and  assigns,  are  interests,  or  profits  a  prendre,  and  may  be  exercised  by 
servants  in  the  absence  of  the  master ;  and  further,  we  think  that  the  addition  "  with 
servants  or  otherwise  "  does  not  limit  the  privilege,  and  exclude  the  exercise  of  it  by 
servants.  "Words  tending  to  enlarge  are  not  (unless  the  intention  is  very  plain)  to 
be  taken  to  restrain  "  ( Earl  of  Cardigan  v.  Armitage,  2  B.  &  C.  209). 

[80]  We  therefore  think  that  this  issue  must  be  found  for  the  defendant. 

The  only  remaining  question  is,  how  the  verdict  ought  to  be  entered  on  the  issue 
on  the  second  special  plea  to  the  declaration. 

The  jury  found  that  the  usage  had  existed,  and  the  right  had  been  exercised,  for 
sixty  years  ;  but  whether  they  found  that  it  had  been  exercised  for  sixty  years  by  the 
occupiers  of  the  manor,  as  such,  which  was  a  necessary  fact  to  be  found  in  order  to 
support  the  pleas,  though  the  existence  of  such  a  manor  was  not  in  issue,  has  been 
made  a  matter  of  dispute  by  the  counsel  at  the  bar,  whose  statements  as  to  what 
passed  materially  differ.  The  inference  from  the  Judge's  note,  and  the  impression  of 
the  learned  Judge  who  tried  the  cause,  is,  that  the  jury  meant  to  find  that  the  right' 
was  exercised  by  the  occupiers  as  lords  of  the  manor,  and  we  do  not  therefore  think 
it  right  to  grant  any  new  trial  to  have  this  doubt  cleared  up,  especially  as  the  question 
relates  only  to  the  costs  of  the  issue,  and  does  not  decide  the  cause.  We  need  hardly 
add,  that  we  think  there  was  evidence  for  the  jury  in  support  of  the  plea. 

The  verdict,  therefore,  on  this  issue  will  be  entered  for  the  defendants.     That  on 
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the   second  plea  to   the  new  assignment  remains   as   found  by  the   jury,  for   the 
phiintiff. 

Kiile  accordingly. 

On  this  judgment  being  pronounced, 

Butt  moved  for  a  rule  to  shew  cause  why  judgment  should  not  be  entered  for  the 
plaintiB"  non  obstante  veredicto,  on  the  several  issues  on  which  the  Court  had  directed 
the  verdict  to  be  entered  for  the  defendants.  On  the  second  plea  to  the  declaration, 
and  the  first  plea  to  the  new  [81]  assignment,  he  contended  that  the  reservation  could 
not  operate  as  such,  but  could  only  create  a  liberty  in  gross,  and  that  in  the  pleas  the 
liberty  was  claimed  as  appurtenant  to  the  manor.  The  third  plea  to  the  declaration 
was  framed  upon  the  statute  '2  &  .3  W.  4,  c.  71,  s.  5,  which  in  express  terms  applies 
only  to  rights  which  can  be  claimed  by  the  occupiers  of  a  tenemetit,  in  respect  of  it ; 
in  other  words,  as  appurtenant  to  it.  The  right  set  out  in  this  plea  was  one  that  in  its 
nature  could  only  be  a  right  in  gross — the  claim  being  for  the  liberty  by  the  occupiers 
of  a  manor  to  sport  over  lands  not  within  the  manor  :  and  a  grant  of  such  a  right  could 
only  operate  (whatever  words  were  used)  to  create  a  liberty  in  gross  (see  Flight  v. 
Thomas,  10  Ad.  &  Ell.  590 ;  2  P.  &  D.  531). 

The  Court  took  time  to  consider  whether  a  rule  should  be  granted  :  and  now 

Parke,  B  ,  said  that  the  Court  were  clearly  of  opinion  that  a  good  title  was 
deduced,  on  the  face  of  the  pleadings,  to  the  liberty  claimed  by  the  defendants,  and 
therefore  there  must  be  no  rule. 

Rule  refused. 


Daniel  Wilkinson  and  Archibald  Wilkinson  v.  Lindo.  Exch.  of  Pleas.  1840. 
— A  declaration  on  a  policy  of  insurance  on  goods  on  board  a  ship,  at  the  suit 
of  D.  W.  ife  A.  W.,  alleged  that  the  policy  was  made  by  them  as  well  in  their 
own  name  as  for  and  in  the  name  of  every  other  person  to  whom  the  same  did 
appertain  ;  and  it  averred  that  one  T.  Z.  and  the  plaintiff  A.  W.,  or  one  of  them, 
were  or  was  then,  and  from  thenceforth  until  the  loss,  interested  in  the  goods. 
To  this  declaration  the  defendant  pleaded  a  release  by  D.  W.  for  himself  and  his 
partner  A.  W.  The  plaintiffs  replied,  setting  out  on  oyer  the  deed  of  release,  by 
the  recital  in  which  it  appeared  that  the  intention  of  the  parties  was  to  release 
onl}'  the  sums  set  opposite  their  respective  names  in  the  schedule  thereto  annexed  ; 
and  the  declaration  averred,  that  the  money  so  released  was  due  upon  other  and 
different  contracts  than  those  mentioned  in  the  declaration  : — Semble,  that  the 
replication  was  bad,  as  amounting  to  an  argumentative  denial  of  the  release 
mentioned  in  the  plea. — Held,  also,  that  the  plea  was  a  good  answer  to  the 
action. 

[S.  C.  10  L.  J.  Ex.  94.] 

Assumpsit.  The  first  coinit  was  upon  a  policy  of  insurance  made  by  the  plaintiffs, 
under  the  name  jmd  style  of  D.  &  A.  Wilkinson,  as  well  in  their  own  name,  as  for 
and  in  the  name  or  names  of  all  and  every  other  person  or  [82]  persons  to  whom  the 
same  did  or  should  appertain,  in  the  sum  of  £100,  upon  the  goods  in  the  ship 
"Glenaladale,"  on  a  voyage  from  Mauclly  to  .Jamaica.  And  the  declaration  averred, 
that  one  Thomas  Lee,  and  the  plaintiff  A.  Wilkinson,  or  one  of  them,  were,  or  was, 
then  and  from  thence  continually  afterwards  until  and  at  the  time  of  the  loss  therein- 
after mentioned,  interested  in  the  said  goods  in  the  s.aiil  policy  of  insurance  mentioned, 
&c.,  to  the  value  of  the  monies  b}'  them  ever  insured  or  caused  to  be  insured  thereon  : 
and  that  the  said  insurance  was  made  for  the  use  and  benefit  and  on  the  account  of 
the  person  or  peisons  so  interested.  The  declaration  then  averred  an  average  loss  by 
perils  of  the  sea,  whereby  the  assured  were  obliged  to  throw  three-fourths  of  the 
goods  overboard.  There  were  also  counts  for  money  had  and  received  to  the  use  of 
the  plaintiffs,  and  on  an  account  stated  with  the  plaintiii's. 

I'lua,  that  after  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
and  before  the  conunencement  of  this  suit,  to  wit,  on  iVic,  the  said  Daniel  Wilkinson, 
by  his  certain  indenture,  sealed  with  his  seal,  and  now  shewn  to  the  Court  here,  did 
for  himself  and  his  |)artncr  the  said  other  plaintiff,  Archibald  Wilkinson,  acquit,  relejiae, 
and  for  ever  discharge  the  defendant  of  and  fiom  the  said  scvenil  causes  in  the  declara- 
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tion  mentioned,  and  each  and  every  of  them,  as  by  the  said  release,  reference  being 
thereunto  had,  will  fully  appear.     Verification. 

The  replication  craved  oyer  of  the  indeutui'e,  which  was  set  out  as  follows : — This 
indenture  made  &c.  between  the  several  persons  who,  by  themselves,  their  partners, 
or  agents,  shall  execute  these  presejits,  being  creditors  of  Elias  Hiam  Lindo,  of  &c., 
of  the  one  part,  and  the  said  E.  H.  Lindo,  of  the  other  part.  Whereas  the  said 
E.  H.  Lindo  is  indebted  to  the  several  other  persons  parties  thereto  in  the  several 
sums  of  money  set  opposite  to  their  respective  names  in  the  schedule  hereunder 
written  ;  and  he  hath  by  divers  losses  and  untoward  circumstances  become  unable  to 
pay  [83]  his  debts  in  full ;  and  whereas  the  several  creditors  of  the  said  E.  H.  Lindo, 
parties  hereto,  have  agreed  to  accept  a  composition  of  5s.  in  the  pound  on  the  amount 
of  their  respective  debts,  and  thereupon  to  execute  the  release  to  the  said  E.  H.  Lindo, 
hereinafter  contained  :  and  whereas  the  said  sum  of  5s.  in  the  pound  hath  been  paid 
to  the  several  creditors  executing  those  presents,  at  or  immediately  before  their  several 
executions  of  the  same,  as  they  the  said  several  creditors  do  hereby  respectively  admit 
and  acknowledge.  Now  this  indenture  witnesseth,  that  in  pursuance  of  the  said 
agreement,  and  of  the  sum  of  5s.  in  the  pound  on  the  amount  of  the  debts  due  to  the 
said  several  creditors  of  the  said  Elias  Hiam  Lindo,  parties  hereto,  so  respectively  paid 
to  them  as  aforesaid  by  the  said  Elias  Hiam  Lindo,  (the  receipt  whereof  they  the  same 
several  creditors  do  hereby  respectively  acknowledge),  they  the  said  several  and 
respective  creditors,  who,  by  themselves  or  the  persons  respectively  authorized  by 
them,  have  signed,  sealed,  and  delivered,  or  shall  sign,  seal,  and  deliver  these  presents, 
for  themselves  severally  and  respectively,  and  for  their  several  and  respective  heirs, 
executors,  and  administrators,  and  their  several  and  respective  partner  and  partners, 
each  and  every  of  them  for  himself  and  his  own  acts  or  deeds,  heirs,  executors  and 
administrators  only,  and  for  the  acts  and  deeds  of  his  partner  or  partners  only,  have, 
and  each  and  every  of  them  hath  acquitted,  released,  and  for  ever  discharged,  and  by 
these  presents  do,  and  each  and  every  of  them  doth  acquit,  release,  and  for  ever  dis- 
charge the  said  Elias  Hiam  Lindo,  his  heirs,  executors,  and  administrators,  of  and 
from  all  and  all  manner  of  actions,  suits,  causes  of  action  and  suit,  bills,  bonds,  writings, 
obligations,  debts,  dues,  duties,  accounts,  sum  and  sums  of  money,  judgments,  extents, 
executions,  trespasses,  losses  or  claims  on  policies  of  insurance,  trusts,  claims,  and 
demands  whatsoever,  both  at  law  or  in  equity,  or  otherwise  howsoever,  [84]  which 
they  the  said  creditors,  or  any  of  them,  or  their  or  any  of  their  heirs,  executors,  or 
administrators,  either  separately  from,  or  in  conjunction  with  their  or  any  of  their 
partner  or  partners,  now  have  or  hath,  or  hereafter  shall  or  may  have,  challenge,  claim, 
or  demand  upon,  from,  or  against  the  said  E.  H.  Lindo,  his  heirs,  executors,  or 
administrators,  or  his  estates  or  effects,  or  any  part  thereof,  for  or  by  reason  or  on 
account  of  all  and  every  or  any  of  the  debts  or  sums  or  sum  of  money  to  them  the 
said  creditors,  parties  hereto,  or  any  of  them,  either  separately  from  or  in  conjunction 
with  their  or  any  of  their  partner  or  partners,  due  and  owing  from  and  pa^'able  by 
the  said  Elias  Hiam  Lindo,  or  any  interest,  exchange,  or  commission  due  or  demand- 
able  for  the  same,  or  for  or  by  reason  oi'  on  account  of  any  other  matter,  cause,  or 
thing  whatsoever,  in  respect  of  the  said  debts,  sum  or  sums  of  money,  or  any  part 
thereof.     In  witness  whereof,  &c. 

The  replication  then  set  forth  the  schedule  at  the  bottom  of  the  deed,  which 
contained,  amongst  others,  the  following  signature  : — "  Daniel  Wilkinson,  for  self  and 
partner,  £89,  15s.  4d."  : — and  then  proceeded  as  follows: — "which  being  read  and 
heard,  the  plaintiffs,  for  replication  in  this  behalf,  say,  that  the  sum  of  £89,  15s.  4d. 
set  opposite  to  the  name  of  the  plaintiff,  Daniel  Wilkinson,  in  the  schedule  under  the 
said  indenture  written,  was  a  sum  of  money  wholly  distinct  and  different  from  any  of 
the  sums  of  money  in  the  declaration  mentioned,  and  was  due  from  the  defendant  for 
and  in  respect  of  certain  dealings  and  contracts  wholly  distinct  and  different  from  the 
said  contracts  in  the  said  declaration  mentioned  ;  and  that  the  said  monies,  sought  to 
be  recovered  by  this  action,  were  not,  nor  was  any  part  thereof,  included,  or  meant 
by  the  plaintiffs  or  by  the  defendant  to  be  included,  in  the  sum  of  £89,  15s.  -id.  or  in 
the  said  release  ;  nor  was  the  sum  of  5s.  in  the  pound,  or  any  composition  or  sum,  ever 
paid  or  agreed  to  be  paid,  to  the  plaintiffs,  or  to  be  accepted  by  them,  for  or  in  respect 
of  the  monies  due  and  payable  by  and  from  the  de-[85]-fendant  to  the  plaintiffs,  in 
respect  of  the  causes  of  action  in  the  declaration  mentioned."     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  indenture  set  out  on  oyer  is  a 
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rele.ise  of  the  said  causes  of  action  in  the  declaration  mentioned ;  and  also  that 
the  averments  in  the  said  leplieation  are  an  arj;araentative  and  indirect  denial  of 
the  averment  iti  the  plea,  viz.  that  the  plaintiff',  Daniel  Wilkinson,  had  released  the 
defendant  from  the  causes  of  action  in  the  declaration  mentioned,  whereas,  by  the 
rules  of  law,  the  said  averment  should  have  been  directly  and  expressly  traversed  and 
denied.  And  also  for  that  the  said  replication  is  double  and  multifarious,  and  aveis 
several  matters,  upon  not  one  of  which  singly  the  defendant  could  have  safely  taken 
issue ;  and  also  for  that  the  said  replication  tends  to  an  improper  and  unnecessary 
length  of  pleading. 

Joinder  in  demurrer. 

The  plaintiftV  points  for  argument  were  as  follows : — 

The  plaintiffs  will  argue  that  the  plea  is  bad  ;  because  the  deed  set  out  on  oyer 
does  not  release  the  causes  of  action  mentioned  in  the  declaration,  inasmuch  as  the 
words  of  release  are  controlled  by  the  recital,  and  cannot  be  extended  to  the  sum  pay- 
able on  the  policy  in  the  declaration  mentioned,  the  interest  in  which  was  not  in  the 
party  executing  the  release. 

Martin,  in  support  of  the  demurrer.  The  replication  is  bad,  as  being  an  argu- 
mentative denial  of  the  averment  in  the  plea,  that  the  causes  of  action  were  released. 
The  plaintiffs  should  not  have  gone  on  to  deny  argumentatively  that  the  causes  of 
action  were  released,  but  should  have  said  so  at  once  in  distinct  terms.  He  was  then 
stopped  by  the  Court,  who  called  upon 

K.  V.  Rioh.irds,  contrii.  The  replication  is  good,  and  the  plea  bad.  The  recitals 
in  the  composition-deed  shew  what  the  release  was  intended  to  comprehend.  This 
form  [86]  of  replication  was  adopted  in  Pai/ln-  v.  Homersham  (4  M.  &  Selw.  423),  and 
not  disapproved  of.  Lord  Ellcnborough  there  says  : — "  I  do  not  find  that  Lord  Holt, 
when  he  denied  the  authority  of  the  case  from  Roll's  Abr.,  denied  also  the  position  of 
Gregory,  J.,  that  the  general  words  of  a  release  may  be  restrained  by  the  particular 
recital.  Common  sense  requires  that  it  should  be  so ;  and  in  order  to  construe  any 
instrument  truly,  you  must  have  regard  to  all  its  parts,  and  most  especially  to  the 
particular  words  of  it."  Looking  at  this  deed,  it  applies  only  to  the  particular  debts 
which  ai'e  inserted  against  the  seal  of  the  particular  creditors,  and  not  generally. 
That  could  not  have  been  shewn  except  by  an  averment  setting  forth  the  deed. 
I'aykr  v.  Hoinerfiliaia  was  recognised  in  Simons  v.  Johnaon  (3  B.  &  Adol.  175).  Thei-e 
Lord  Tenterden  says: — "It  appears  to  me,  that  Paykr  v.  Homersham  is  well  founded 
in  law  and  common  sense,  and  is  not  distinguishable  from  the  present  case.  It  is  said, 
wo  must  look  to  the  recital  of  the  release,  and  tind  something  there  sutticient  to  confine 
the  ettect  of  the  general  words.  If  I  do  so  here,  I  find  this  was  intended  to  operate 
as  a  qualified  release."  The  same  view  was  adopted  by  the  other  Judges.  Solli/  v. 
Forbes  (2  B.  &  B.  38)  is  an  authority  to  the  same  effect.  [Parke,  B.  You  might  have 
traversed  the  fact  alleged  in  the  yAea,  that  one  of  the  plaintiffs  released  the  causes  of 
action  for  himself  and  his  partner,  without  setting  out  the  release  on  oyer.  You  do 
not  either  traverse,  or  confess  and  avoid,  the  allegation  in  the  plea  that  1).  Wilkinson 
released.  You  may  amend,  and  traverse  the  release.]  Then,  secondly,  the  plea  is 
bafl.  It  does  not  appear  from  the  declaration,  that  the  interest  was  in  Wilkinson, 
and  therefore  the  I'clease  by  him  would  not  extinguish  the  debt.  It  is  only  stated, 
that  Thos.  Lee  iuid  the  plaintiff  A.  Wilkinson,  or  one  of  them,  was  interested.  The 
interest  may  have  been  in  Lee  only.  [Parke,  B.  Would  not  the  release  by  Wilkinson 
put  an  end  to  [87]  the  contract,  on  the  action  being  brought  in  his  name?  Gihsmi  v. 
irinfer  (2  Nev.  &  Man.  737  ;  5  B.  &  Adol.  96)  seems  to  me  an  authority  that  it  svould. 
The  matter  was  there  a  good  deal  considered,  and  it  was  held,  that  whatever  con- 
stitutes an  answer  to  the  demand  for  which  an  action  is  bi-ought,  as  against  the  plaintiff 
on  the  record,  is  a  bar  to  the  action,  although  brought  for  the  benefit  of  others,  who 
have  no  mode  of  enforcing  their  claim  except  by  suing  in  the  name  of  the  plaintiff. 
It  is  quite  enough  if  Wilkinson  could  not  sue  on  account  of  there  being  a  release.] 

Richards  then  prayed  and  obtained 

Leave  to  amend,  on  payment  of  costs. 
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The  Earl  of  Hareorough  v.  Shardlow.(«)'  Exch.  of  Pleas.  1840. — Where  a 
canal  act  euacted,  in  one  clause,  that  after  any  land  should  have  been  set  out  and 
ascertained  for  making  the  canal,  &c.,  it  should  be  lawful  for  all  persons  seised  or 
possessed  of  or  interested  in  such  lands,  to  contract  for,  sell,  and  convey  them  to 
the  canal  company,  and  that  all  such  contracts,  sales,  and  assurances  should  be 
valid  and  effectual  in  law,  and  all  such  contracts,  &c.  should  be  made  at  the 
expense  of  the  company,  and  enrolled  with  the  clerk  of  the  peace,  and  copies 
thereof,  signed  by  the  clerk  of  the  peace,  should  be  evidence  :  and  a  subsequent 
clause  enacted,  that  upon  payment  of  such  sum  or  sums  of  money  as  should  be 
contracted  or  agreed  for  between  the  parties,  or  determined  and  adjusted  l)y  the 
commissioners,  or  assessed  by  a  jury,  in  manner  therein-before  mentioned,  the 
lands  should  be  vested  in  the  compauy  : — Held,  that,  by  reference  to  the  former 
clause,  the  contriict,  in  order  to  vest  the  lands  in  the  company,  must  be  in 
writing ;  and  that,  therefore,  proof  of  payment  by  the  company,  for  particular 
lands  identified  in  evidence,  was  not  sufficient  proof  of  title  in  the  company. 

[S.  C.  10  L.  J.  Ex.  245.     See  further,  8  M.  &  W.  265;] 

Trover  for  timber  and  other  trees,  &c.  Pleas,  first,  not  guilty  ;  secondly,  that  the 
plaintiff  was  not  possessed  as  of  his  own  property  of  the  goods  and  chattels  in  the 
declai'ation  mentioned :  on  which  issues  were  joined.  At  the  trial  before  Lord 
Dennian,  C.  J.,  at  the  last  assizes  for  the  county  of  Rutland,  the  facts  appeared  to  be 
as  follows : — 

The  plaintiff  is  the  owner  of  considerable  estates  in  the  parishes  of  Stapleford, 
Saxby,  and  Wymondham,  in  the  county  of  Leicester,  and  resides  at  his  mansion  in 
Stapleford  Park.  The  Oakham  Canal,  which  was  made  in  the  year  1794,  under  the 
powers  given  by  the  33  Geo.  3,  c.  103,  [88]  runs  through  his  lordship's  lands  in  Saxby 
and  Wymondham,  and  the  towing-path  was  originally  constructed  on  the  west  side 
of  the  canal,  on  the  same  side  as  his  mansion  and  park.  In  the  year  1830  the  plaintiff 
enlarged  his  park,  taking  into  it  several  inclosures  in  Saxby  and  Wymondham,  and 
extended  it  to  the  canal.  He  at  that  time  prevailed  upon  the  canal  company  to  allow 
him  to  change  the  towing-path  from  the  west  to  the  east  side  of  the  canal,  and  he 
made  his  park  paling  nearly  close  to  the  edge  of  the  canal,  on  the  west  side  of  it, 
leaving,  however,  a  small  slip  of  land  between  the  paling  and  the  water,  on  which 
several  trees  and  shrubs  afterwards  sprung  up.  Some  of  these  were,  in  April  1840, 
cut  down  and  carried  away  by  the  defendant,  by  the  direction  of  the  canal  company, 
on  the  ground  that  they  were  likely  to  produce  injury  to  the  navigation  of  the  canal ; 
for  which  this  action  was  brought.  On  the  part  of  the  defendant,  evidence  was  given 
of  the  payment  by  the  company  of  the  purchase-money  for  the  lands  taken  by  them 
for  the  purpose  of  making  the  canal  and  the  original  towing-path,  on  the  site  of  which 
the  trees  were  growing,  and  the  receipts  given  to  them  by  the  plaintiff's  father  for 
the  land  in  cjuestion  were  put  in.  The  Lord  Chief  Justice,  in  summing  up,  expressed 
his  opinion,  first,  that  upon  paj'ment  of  the  money  to  the  owners  of  the  land,  the  land 
vested  in  the  companj' ;  and  secondly,  that  the  change  of  the  towing-path  from  the 
western  to  the  eastern  side  of  the  canal  did  not  affect  their  right.  The  jury  having 
found  for  the  defendant. 

Hill  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection,  referring 
particularly  to  the  31st  and  47th  sections  of  the  Canal  Act,  33  Geo.  3,  c.  103  ;(a)^  and 

(a)'  This  case  was  decided  in  Trinity  Term,  but  the  report  of  it  has  been  unavoid- 
ably postponed. 

(a)-  Sect.  31  enacts,  "That  after  any  land,  ground,  or  other  hereditament,  shall 
be  set  out  and  ascertained  for  making  the  said  intended  canal,  &c.,  it  shall  be  lawful 
for  all  bodies  politic,  corporate,  or  collegiate,  &c.,  &c.,  and  for  all  and  every  other 
person  and  persons  whom.soever,  who  are  or  shall  be  seised,  possessed  of,  or  interested 
in  any  lands,  grounds,  or  other  hereditaments,  which  shall  be  so  set  out  and  ascertained 
as  aforesaid,  or  any  part  thereof,  to  contract  for,  sell,  and  convey  to  the  said  company 
of  proprietors,  all  or  any  part  of  such  lands,  &c. ;  and  that  all  such  contracts, 
agreements,  sales,  exchanges,  and  assurances  shall  be  valid  and  etfectual  in  law  to  all 
intents  and  purposes  whatsoever,  any  law,  usage,  or  custom  to  the  contrary  thereof  in 
any  wise  notwithstanding,  &c.,  &c. :  and  all  such  contracts,  agreements,  sales,  exchanges, 
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con-[89]-tending,  also,  that  the  simple  possession  of  the  plaintiff  since  the  change  of  the 
,towiiii,'-path  was  sufficient  to  entitle  him  to  maintain  this  action. 

[90]  Adams,  Scrjt.,  and  Iliimfrey  appeared  to  shew  cause,  but  upon  the  report  of 
the  learned  judge  being  read,  the  Court  called  on 

Hill  (with  whom  was  Mellor)  in  sujjport  of  the  rule.  It  cannot  be  said,  under  the 
circumstances  of  this  case,  that  the  company  had  a  possession  for  twenty  years  before 
action  brought,  of  the  slip  of  lind  in  question.  There  was  no  proof  that,  since  the 
change  of  the  towing-path,  they  had  done  any  act  on  the  west  bank.  When  the  main 
part  of  the  land  was  inclo.sed  by  the  plaintiff,  this,  which  is  a  portion  of  the  same 
property,  must  be  deemed  to  ha\e  followed  the  possession  of  the  former.  Then,  no 
title  was  shewn  in  the  canal  companj',  by  mere  proof  of  payment  of  the  purchase- 
money,  and  production  of  the  receipts.  The  3ist  section  of  the  act  manifestly  requires 
a  transfer  in  writing  of  the  purchased  lands  to  the  company  ;  for  it  speaks  of  its  being 
enrolled  with  the  clerk  of  the  peace,  and  of  copies  of  it  being  evidence  :  and  the  47th 
section  only  vests  the  land  in  the  company,  on  payment  of  such  sums  as  shall  be 
contracted  for  in  the  manner  thereinbefore  mentioned,  i.e.,  by  writing  according  to 
sect.  31.  This  was  the  construction  put  upon  the  clauses  of  another  act  framed  in 
precisely  the  same  words,  in  Doe  d.  liohin.t  v.  JVaruick  Canal  Company  (2  Bing.  N.  0. 
483 ;  2  Scott,  7).  If  there  be  any  ambiguity  in  the  act,  it  must  be  construed  strictly 
agiiinst  the  company,  it  being  their  own  language,  and  their  duty,  as  against  the 
public,  to  make  it  explicit ;  especially  when  a  contrary  construction  would  be  a  repeal 
pro  tuito  of  the  Statute  of  Frauds.  The  statute  may  not  render  all  the  formal 
convej'ances  necessary  which  would  be  required  in  an  ordinarj'  case,  but  there  must 
be  a  contract  in  writing.  In  all  the  three  cases  referred  to  in  the  47th  section,  viz. 
1  st,  the  case  of  a  direct  contract  with  the  landowner  ;  2nd,  the  adjustment  of  differences 
by  the  commissioners  or  five  of  them  ;  and,  3rd,  the  assessment  of  the  purchase-money 
[91]  by  a  jury,  the  legislature  has  carefully  provided  that  there  should  be  a  writing, 
such  as  should  be  capable  of  being  made  evidence. 

P.AKKE,  H.  I  think  this  rule  must  be  made  absolute.  The  only  question  is,  whether 
the  case  was  correc-tly  left  by  the  Lord  Chief  Justice  to  the  jury.  The  question  left 
to  them  was,  whether  the  payments  proved  by  the  defendant  were  payments  made  iu 
respect  of  the  land  in  question,  contracted  for  by  the  company  with  Lord  Harborough, 

conveyances,  and  assurances  so  to  be  made  as  afore.said,  shall  be  made  at  the  expense 
of  the  said  company  of  proprietor.s,  and  iiuolled  with  the  clerk  of  the  peace  of  the 
county  in  which  such  lands,  &c.,  shall  respectively  lie,  and  copies  thereof,  signed  by 
such  clerk  of  the  peace,  purporting  the  same  to  be  true  copies,  shall  be  allowed  to  be 
good  evidence  in  all  courts  whatsoever ;  for  which  inrolment,  as  a  copy  thereof,  the 
clerk  of  the  peace  shall  receive  the  sum  of  4d.,  and  no  more,  for  every  one  hundred 
words,  and  so  in  proportion  for  any  less  number  of  words." 

Sect.  41  enables  the  commissioners,  or  any  five  or  more  of  them,  by  writing  under 
their  hands  and  seals,  with  consent  of  the  parties,  to  determine  and  adjust  what  sura 
or  sums  of  money  shall  be  paid  by  the  company,  either  by  an  annual  rent  or  in  gross, 
for  the  purchase  of  the  lands  or  grounds  which  shall  be  set  out  and  ascertained  for 
making  the  canal,  &e.  :  and  upon  their  refusal  to  treat  accordingly,  itc,  empowers  the 
corami.ssioners  to  issue  a  warrant  to  the  sheriff  of  the  county  to  summon  a  jury  to 
assess  the  sums  or  rent  to  be  paid,  etc.,  itc.  [in  the  usual  terms]. 

Sect.  47  enacts,  "That  upon  payment  of  such  sum  or  sums  of  money  or  annual 
rent,  as  shall  be  contracted  or  agreed  for  between  the  parties,  or  determined  and 
adjusted  by  the  said  commissioners,  or  any  five  or  more  of  them,  or  assessed  by  such 
juries,  in  maimer  hereinbefore  respectively  mentioned,  for  the  purchase  of  any  such 
lands,  &c.,  to  the  owner  or  owners  thereof,  or  other  person  or  persons  entitled  to 
receive  such  monies  or  rent  respectively,  or  legal  tender  thereof  made  to  such  owner 
or  owners,  &c.,  at  any  time  after  the  same  shall  have  been  so  agreed  for,  determined, 
or  assessed,  itc,  such  lands  &c.  and  the  fee  simple  and  inheritance  thereof  respectively, 
shall  from  thenceforth  be  vested  in  and  become  the  solo  property  of  the  said  company 
of  proprietors,  their  successors  or  assigns,  to  and  for  the  use  of  the  said  navigation 
for  ever ;  and  immediately  thcioupon,  but  not  before,  it  shall  be  lawful  for  them, 
their  agents,  workmen,  and  servants,  to  enter  upon  the  same,  and  to  dig,  cut, 
trench,"  &c.,  &c. 
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for  the  purposes  of  the  act  of  Parliament ;  and  his  Lordship  expressed  his  opinion, 
that  if  they  were,  that  was  sufficient  to  vest  the  land  in  the  company.  The  question 
whether  there  had  been  possession  by  them  for  20  or  for  40  years,  was  not  left  to  the 
jury  ;  if  it  had,  and  the  jury  had  found  that  there  had  been  an  occupation  for  twenty 
years  before  the  commencement  of  the  action,  the  verdict  might  have  been  supported. 
I  think  the  direction  was  not  correct :  and  that  it  was  not  sufficient  proof  of  title  in 
the  company,  to  shew  payment  in  respect  of  the  land  in  question,  suppo.sing  it  identified  : 
but  that,  in  order  to  convey  a  title  under  the  47th  section  of  the  act,  there  must  be 
either  payment  for  land  contracted  for  in  writing,  or  payment  of  the  sums  determined 
and  adjusted  by  the  commissioners  or  five  of  them,  or  of  the  value  assessed  by  a  jury, 
in  the  manner  thereinbefore  mentioned.  [His  Lordship  read  sect.  47]  We  are  then 
to  look  to  the  prior  sections  of  the  act,  to  see  what  description  of  contract  it  is  to 
which  the  provisions  of  the  47th  section  apply.  That  is  provided  for  by  sect.  31. 
[His  Lordship  read  that  section.] 

The  words  of  this  section  clearly  shew  that  the  contract  referred  to  is  a  contract 
in  writing,  which  would  define  the  precise  lands  included  in  it,  and  leave  no  doubt, 
when  produced  in  evidence,  what  the  payment  would  refer  to.  It  was  not,  however, 
left  to  the  jury  whether  there  had  been  such  a  conti'act,  but  it  was  assumed  by  the 
learned  [92]  Judge,  that  if  the  payment  was  made  for  this  land  among  others,  the 
case  was  within  sect.  47.  If  there  were  a  contract  in  writing,  the  identity  of  the  lands 
would  appear  from  the  writing,  as  it  would  also  from  the  adjudication  of  the  com- 
missioners in  writing,  or  from  the  inquisition  of  the  sheriff'.  I  think,  therefore,  that 
to  vest  a  title  in  the  company,  otherwise  than  by  actual  conveyance,  there  must  have 
been  payment  for  lands  contracted  for  in  writing,  or  the  price  of  which  was  adjusted  b\' 
the  commissioners  in  writing,  or  the  value  of  which  was  found  by  a  jury  in  writing. 
This  construction  entirely  agrees  with  the  view  taken  by  the  Court  of  Common  Pleas 
on  a  similar  act,  Doe  d.  Robins  v.  JVarwick  Canal  Company,  which  appears  to  me  to  be 
perfectly  correct.  The  Court  in  that  case  thought  that  there  was  evidence  to  shew, 
from  the  acts  of  the  parties,  that  payment  was  so  made,  and  therefore  sent  the  ease 
down  to  a  new  trial.  There  may  perhaps  be  such  evidence  in  this  case  also ;  but 
that  question  has  not  been  left  to  the  jury.  The  rule  must  therefore  be  absolute  for 
a  new  trial. 

Alderson,  B.  I  am  of  the  same  opinion.  The  clause  on  which  the  Court  decided 
in  Doe  d.  Robins  v.  Warwick  Canal  Co.,  was  exactly  the  same  as  in  this  case.  No  doubt 
a  compliance  with  the  provisions  of  the  47th  section  will  have  the  effect  of  giving  the 
company  a  title ;  but  the  question  is,  what  is  a  compliance  with  them  ?  It  is  this — 
payment  under  a  contract,  which  by  sect.  31  must  be  in  writing,  or  of  the  sum  adjusted 
by  the  commissioners  in  writing,  or  of  the  sum  assessed  by  the  jury.  The  first  writing 
therein  mentioned  is  the  contract,  which  is  to  be  enrolled  ;  the  second,  the  adjustment 
by  the  commissioners,  is  to  be  under  their  hands  and  seals;  then  there  is  a  third  ease, 
of  pei'sons  who  refuse  or  are  unable  from  various  circumstances  to  contract :  in  which 
case,  a  jury  are  to  be  summoned,  and  are  to  assess  the  value,  and,  by  necessary 
implication,  to  [93]  state  the  lands  in  respect  of  v/hich  the  payment  is  to  be  made, 
which  also  must  be  done  in  writing.  It  is  not  necessary  that  there  .should  be  an 
actual  conveyance,  in  order  to  vest  the  lands  in  the  company ;  but  there  must  be 
payment  under  one  or  othei'  of  these  matters  so  required  to  be  in  writing. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


Beilby  v.  Scott.  Exch.  of  Pleas.  1840. — Where  a  person  selects  the  course  of  a 
ship,  and  takes  the  management  of  her  for  the  purpose  of  directing  her  in  that 
coui'se,  he  is  in  the  charge  or  conduct  of  the  vessel,  within  the  meaiu"ng  of  the 
6  Geo.  4,  c.  125,  s.  70.  The  master  of  a  ship  is  not,  however,  precluded  by  that 
section  from  employing  any  moving  power,  as,  for  mstance,  steam  or  other  power 
bona  fide  used  as  a  moving  power,  if  upon  the  party  applying  such  power  neces- 
sarily devolves  the  selection  of  the  ship's  course,  and  the  charge  or  conduct  of  her 
in  that  course. — The  penalty  imposed  by  the  70th  section  of  the  Pilot  Act  may 
be  sued  for  by  a  common  informer,  and  is  within  the  second  head  of  the  76th 
section.     The  consent  of  the  Trinity  House  or  Lord  Warden  is  necessary  only  in 
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the  case  of  pilots  licensed  by  them  ;  but  their  consent  is  not  required  with  reference 
to  pilots  not  within  their  jurisdiction. 

[S.  C.  10  L.  J.  E.V.  149.] 

'I'his  Wcis  an  action  of  debt,  tried  before  Coleridge,  J.,  at  the  York  Spring  Assizes, 
11S40,  when  a  verdict  was  found  for  the  plaintift' — debt  £21,  damages  Is.,  subject  to 
the  opinion  of  the  Court  on  tlie  following  case  : — 

The  declaration  was  founded  on  the  70th  section  of  the  General  Pilot  Act,  stat.  6, 
Geo.  4,  c  125,  and  stated,  that  a  vessel,  called  the  "  Good  Intent,"  navigating  in  a  public 
navigable  river,  the  Humber,  and  within  the  limits  of  the  jurisdiction  of  the  corporation 
of  the  guild  or  brotherhood,  masters,  and  pilots,  and  seamen  of  the  'I'rinity  House, 
in  Kingston-upon-Hull,  one  George  Shetliffe,  a  pilot  under  the  jurisdiction  of  that 
corporation,  and  duly  licensed  and  iiualified,  being,  as  well  as  the  vessel,  within  the 
limits  of  his  license  and  the  extent  of  his  qualification,  duly  oU'ered  to  take  charge  of 
the  said  vessel,  whereof  the  defendant  had  notice,  but  that  the  defendant  continued 
in  the  charge  of  the  said  vessel,  he  neither  being  a  licensed  pilot,  nor  licensed  to  act 
iis  a  pilot  within  the  limits  in  which  the  vessel  then  was,  contrary  to  the  form  of  the 
statute,  whereby  an  action  [94]  had  accrued  to  the  plaintill',  to  demand  a  sum  not 
e-icceeding  £-50,  nor  less  than  £20 ;  one-third  thereof  to  go  to  the  plaintiff,  and  the 
remainder  to  be  applied  to  the  purposes  mentioned  in  the  statute 

'J'he  defendant  pleaded  nil  debet. 

At  the  trial,  it  appeared  that  a  coasting  vessel,  called  the  "  Good  Intent,"  then 
employed  in  the  coasting  trade  of  Great  Britain,  was,  on  the  7th  of  December,  1839, 
navigating  in  the  river  Humber,  a  public  navigable  river,  and  within  the  limits  of  the 
jurisdiction  of  the  corporation  of  the  Trinity  House  of  Hull — the  corporation  mentioned 
in  the  declaration  and  in  the  General  Pilot  Act— for  the  purpose  of  proceeding  up 
that  river  to  Goole  ;  and  that  whilst  there,  George  Shetlilie,  the  pilot  duly  qualified 
and  licensed  by  that  corporation  to  pilot  vessels  to  Goole,  within  the  limits  of  his 
license  and  the  extent  of  his  qualification  therein  expressed,  boarded  the  "Good 
Intent,"  and  duly  tendered  his  services  to  pilot  the  vessel  up  the  river,  which  were 
rejected  by  the  master  of  the  vessel :  that  during  the  time  that  Shetlitl'e  was  on  board, 
a  steam-tug,  commanded  by  the  defendant,  came  up,  when  Shetlitt'e  exhibited  his 
license  to  him,  the  defendant,  and,  in  the  hearing  of  both  the  defendant  and  the  master 
of  the  "  Good  Intent,"  said,  "I  am  a  pilot ;  I  have  tendered  my  services,  which  have 
been  rejected,  and  if  you  (Mr.  Scott)  take  the  vessel  up,  I  shall  enter  an  action  against 
you  :"  on  which  the  defendant  said  that  he  did  not  care,  and  got  a  tow  rope  fastened 
from  his  steam-tug  to  the  "Good  Intent,"  and  proceeded  to  tow  her  up  the  river, 
and  did  so,  to  Goole;  that  the  defendant  selected  the  course  by  which  the  "Good 
Intent"  and  the  steam-tug  went  up  the  river  to  Goole,  acting  on  his  own  judgment, 
and  receiving  no  orders  from  the  master  of  the  "Good  Intent":  that  on  the  next 
preceding  and  the  next  subsequent  voyage  up  the  Ilinnber  to  Goole  aforesaid,  the 
same  master  of  the  .same  vessel,  the  "Good  Intent,"  took  a  licensed  pilot  of  the  same 
[95]  class  with  Shetlitl'e.  The  ordinary  employment  of  the  steam-tug  was  towing 
vessels  up  and  down  the  river,  and  she  had  been  bona  tide  hired  by  the  master  of  the 
"Good  Intent"  for  the  purpose  of  towing  the  latter  vessel  up  the  river,  before 
the  pilot  came  on  board. 

Thereupon  it  was  agreed  that  the  jury  should  find  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court;  the  Court  to  draw  any  inference  which,  in  their  judgment,  the 
jury  ought  to  draw  from  the  above  facts,  and  to  have  every  power  of  amendment  that 
the  Judge  had  on  the  trial,  and  in  other  respects  the  defendant  to  have  the  advantage 
of  anything  arising  on  the  pleadings.  Under  these  circumstances,  the  questions  for 
the  ojjinion  of  the  Court  aie  — 

First— Whether  the  defendant  had  the  charge  or  conduct  of  the  "Good  Intent," 
within  the  meaning  of  the  Pilot  Act,  (J  (ieo.  4,  c.  125,  s.  70. 

Secondly — Whether,  the  "(too<1  Intent"  being  a  coasting  vessel,  employed  at  the 
time  in  the  coasting  trade,  an}'  pen.ilty  was  incurred. 

Thirdly — Whether  the  plaintiff,  who  sues  (|iii  tarn,  has  a  right  to  maintain  the 
present  action  under  the  above-mentioned  statutes. 

Fourthly — Whether  the  judgment  ought  to  be  arrested. 

The  points  for  argument  were  as  follow  :  — 

The  plaintiff  contends,  that  he  has  a  right  to  recover  under  the  general  Pilot  Act, 
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6  Geo.  4,  c.  125,  s.  70,  and  that  the  defendant  has  rendered  himself  liable  to  the 
penalty  therein  mentioned,  and  that  the  objections  taken  to  the  declaration  ai'e  not 
valid. 

It  will  be  argued  on  behalf  of  the  defendant,  first,  that  the  bona  fide  towing  of  a 
vessel  in  the  ordinary  course  of  the  employment  of  a  steam-tug,  is  not  the  having 
of  the  charge  or  conduct  of  a  vessel,  within  the  meaning  of  the  70th  section  of  the 
Pilot  Act. 

2ndly.  That  the  "  Good  Intent "  being  a  coasting  vessel,  no  [96]  penalty  could  be 
incurred  by  virtue  of  the  statute  2  &  3  Will.  4,  c.  105. 

3rdly.  That  there  is  no  authority  given  by  the  statute  to  a;  common- iiiformer  to 
sue  in  the  Courts  of  Westminster,  or,  at  all  events,  without  the  written  consent  of 
the  corporation  of  the  Trinity  House,  or  Lord  Warden,  &c.     See  sections  76  and  77. 

4thly.  That  the  declaration  is  bad  upon  the  face  of  it,  it  not  being  alleged  that 
the  proceeding  is  taken  with  the  consent  of  the  corporation  of  the  Trinity  House,  or 
Lord  Warden,  &c. 

Cowling,  for  the  plaintiff.  The  first  question  is,  whether  the  defendant  had  the 
charge  or  conduct  of  the  ship  called  the  "Good  Intent,"  within  the  meaning  of  the 
70th  section  of  the  Pilot  Act,  6  Geo.  4,  c.  125  ;  and  it  is  submitted  that  he  had.  The 
words  are,  "That  it  shall  be  lawful  for  any  licensed  pilot,  within  the  limits  of  his 
license,  and  the  extent  of  his  qualification  therein  expressed,  to  supersede  in  the  charge 
of  any  ship  or  vessel  au}^  person  not  licensed  to  act  as  a  pilot,  or  not  licensed  to  act 
within  such  limits,  or  acting  beyond  the  extent  of  his  qualification  ;  and  every  person 
assuming  or  continuing  to  act  in  the  charge  or  conduct  of  any  ship  or  vessel,  without 
being  a  duly  licensed  pilot,  or  without  being  duly  licensed  to  act  as  a  pilot  within 
the  limits  in  which  such  ship  or  vessel  shall  actually  be,  or  beyond  the  extent  of  his 
qualification,  as  expressed  in  his  license,  after  any  pilot,  dul}'  licensed  and  qualified  to 
act  in  the  premises,  shall  have  offered  to  take  charge  of  such  ship  or  vessel,  shall  forfeit 
for  every  such  offence  a  sum  not  exceeding  £50,  nor  less  than  ,£20."  What  is  the 
meaning  of  the  words  "  acting  in  the  charge  or  conduct  of  any  ship  or  vessel  ? "  They 
clearly  must  mean  to  apply  to  the  guiding  or  directing  of  the  course  of  the  vessel. 
And  the  other  sections  of  the  act  shew  this  to  be  the  meaning  The  1st  section  recites, 
that  the  [97]  corporation  of  the  Trinity  House  have,  as  well  bj'  usage  for  centuries 
as  by  grants  from  the  Crown,  "pilots,  loadsmen,  or  guides"  to  conduct  vessels  within 
certain  limits  ;  and  the  2nd  section  enacts,  that  the  Trinity  House  shall  appoint  fit 
and  competent  persons  duly  skilled  to  act  as  pilots,  for  the  purpose  of  conducting  all 
ships  and  vessels  sailing,  navigating,  and  passing  on  the  river  Thames.  The  terms, 
"loadsmen  and  guides,"  are  there  used  as  synonymous  with  pilots.  From  the  language 
of  these  sections,  it  appears  that  the  legislature,  using  the  term  "  pilot,"  means  the 
person  having  the  guidance  and  direction  of  the  vessel.  A  pilot  might  be  employed 
to  direct  the  course  of  the  vessel,  although  a  steam-tug  is  employed  as  a  moving  power. 
Here  the  case  expressly  states,  that  the  defendant  selected  the  course  of  both  vessels 
of  his  own  judgment.  In  the  case  of  a  boat  on  a  canal,  the  horse  moves  the  boat,  but 
the  person  at  the  helm  guides  it.  It  does  not  appear  whether  the  steam-tug  was 
before  or  by  the  side  of  the  ve.ssel ;  but  in  either  case,  if  the  defendant  assumed  the 
guidance  and  direction  of  the  tug,  he  is  in  charge  of  the  ship  within  the  meaning  of 
the  70th  section,  and  liable  to  the  penalty. 

The  vessel  is  stated  to  be  a  coasting  vessel,  and  the  next  question  is,  whether  she 
is  not  exempt  bv  the  59th  section,  which  provides,  that  the  master  of  any  ship  or 
vessel  employed  in  the  regular  coasting  trade  of  the  kingdom,  may  lawfully  pilot  the 
same,  without  being  subject  to  any  of  the  penalties  by  that  act  imposed,  so  long  as 
he  shall  conduct  or  pilot  the  same  without  the  assistance  of  any  unlicensed  pilot,  or 
any  other  person  than  the  ordinary  crew  of  the  vessel.  [Alderson,  B.  That  is  the 
same  question  as  the  first.  Parke,  B.  The  master  of  a  coasting  vessel  is  not  bound 
to  employ  any  one  to  conduct  the  vessel ;  but  he  may  do  so,  and  if  he  does,  it  must  be 
a  person  duly  licensed  to  act  as  a  pilot.] 

Then  the  third  question  is,  whether  the  penalty  can  be  [98]  sued  for  by  a  common 
informer,  and  it  seems  clear  that  he  is  the  proper  part}'  to  sue.  The  76th  section 
enacts,  that  "all  fines,  penalties,  or  forfeitures  hereinbefore  or  hereinafter  imposed  by 
this  act,  or  by  any  of  the  by-laws,  rules,  orders,  regulations,  or  ordinances  hereby 
directed  to  remain  in  force,  or  hereafter  to  be  made  under  the  authority  of  this  act, 
which  shall  exceed  the  sum  of  £20,  (the  manner  of  levying  whereof  shall  not  by  this 
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act  be  otherwise  expressly  provided  for,)  and  likewise  all  fines,  penalties,  or  forfeitures 
imposed  as  aforesaid,  (the  manner  of  levying  which  shall  not  be  otherwise  expressly 
pro^nded  for),  in  cases  where,  the  lowest  penalty  not  being  greater  than  £20,  and  the 
largest  penalty  recoverable  being  greater  than  £20,  the  party  prosecuting  shall  pro- 
ceed in  respect  thereof  for  a  sum  greater  than  £20,  with  the  written  consent  of  the 
corporation  of  Trinity  House  of  Deptford  Strond,  or  of  the  said  lord  warden,  or  his 
lieutenant  for  the  time  being,  respectivel3',  (as  the  case  may  be,)  shall  and  may  be 
recovered  with  full  costs  of  suit,  by  action  of  debt,  plaint,  bill,  or  information  in  any 
of  bis  Majesty's  courts  of  Kecord  at  Westminster,  to  be  commenced  within  twelve 
months  after  such  oli'ence  or  ofJences  shall  be  committed,  or  within  such  other  time  as 
is  hereinafter  in  that  "behalf  directed."  The  part  of  this  section  which  speaks  of  suing 
with  consent,  refers  to  the  oSth  section,  which  provides  that  the  master  of  a  vessel 
shall  forfeit  double  the  sum  deniandable  for  pilotage,  and  an  addition.il  penalty  of  £5 
for  every  fifty  tons  burthen,  if  the  corporation  of  the  Trinity  House,  as  to  cases  in 
which  pilots  licensed  by  them  are  concerned,  or  the  lord  warden  for  the  time  being, 
or  his  lieutenant,  as  to  cases  in  which  the  Cinque  Port  pilots  are  concerned,  shall  think 
it  proper  that  the  party  suing  shall  be  at  liberty  to  proceed.  The  83rd  section  shews 
that  the  informer  is  the  person  to  sue ;  if  not,  who  is  ]  for  the  penalty  is  not  to  go  to 
the  Crown.  The  76th  section  is  applicable  to  two  classes  of  cases  ;  but  assuming  [99] 
that  the  present  is  within  the  second  branch  of  it,  still  that  part  relates  only  to  cases 
in  which  the  pilot  is  licensed  either  by  the  Trinity  House  of  Deptford  Strond,  or  the 
Lord  Warden  ;  and  therefore  this  ease  is  not  within  it,  as  this  took  place  within  the 
jurisdiction  of  the  Corporation  of  the  Trinity  House  of  Hull,  who  have  a  distinct 
power  to  appoint  pilots,  as  appears  from  the  sixth  section. 

Martin,  contra.  With  respect  to  the  last  objection,  the  case  is  within  the  second 
branch  of  the  76th  section,  and  a  common  informer  cannot  sue  without  the  written 
consent  of  the  Corporation  of  the  Trinity  House,  or  lord  warden.  The  right  to  bring 
any  action  at  all  is  conferred  by  that  section  only  ;  and  if  it  be  a  casus  omissus,  the 
plaintifl' cannot  sue.  If  that  should  be  so,  the  case  is  not  without  a  remedy,  as  the 
Attorney-General  may  sue :  Rcz  v.  Malland  (2  Str.  828).  The  words  of  the  section, 
however,  are  clear,  and  the  object  of  it  was  to  prevent  suits  being  brought  in  the  courts 
at  Westminster,  without  the  written  consent  of  the  Trinity  House,  or  lord  warden. 
The  observation  on  the  83rd  section  as  to  the  penalty  not  going  to  the  Crown,  is  met 
by  this — that  actions  may  be  brought  by  a  common  informer,  with  the  consent  of  the 
Trinity  House  or  lord  warden. 

The  other  point  is  a  very  important  one.  This  is  the  first  time  it  has  ever  been 
attempted  to  prevent  the  owner  of  a  ship  from  employing  a  steam-tug  for  the  purpose 
of  towing  her  through  the  water.  Whatever  may  be  the  position  of  the  steam-tug 
with  respect  to  the  vessel  she  is  towing,  (though  it  is  generally  at  the  side  of  the  ship) 
the  entire  moving  power  is  in  the  steamer,  and  the  vessel  to  which  it  is  attached  is 
dragged  through  the  water  like  a  log  of  wood.  Piloting  a  vessel  means  directing  her 
by  means  of  the  helm.  The  18th  section  shews  what  duties  a  pilot  has  to  perform — 
they  are  to  ply  without  intermission  [100]  at  all  seasonable  times  by  day  and  night, 
and  take  charge  of  vessels.  The  19th,  31st,  and  34th  sections  relate  to  the  particular 
things  thev  are  to  perform ;  but  there  is  nothing  here  to  shew  that  the  defendant  has 
done  any  of  the  things  there  enumerated.  If  the  master  of  the  steam-tug  has  incurred 
a  penalty,  so  has  the  master  of  the  "Good  Intent "  also.  The  case  states  that  there  was 
no  fraud,  but  that  the  employment  was  bona  fide  for  the  purpose  of  towing  the  vessel. 
The  true  meaning  of  the  act  was  to  impose  a  penalt)-  on  persons  going  on  board  and 
conducting  vessels  as  pilots,  without  being  duly  licensed,  and  it  does  not  apply  to  cases 
where  a  steam-tug  has  been  used  bona  fide  as  a  moving  power. 

Cowling,  in  reply.  The  words  of  the  act  are  general,  and  are  not  confined  to  cases 
where  the  paity  goes  on  board  the  vessel :  they  apply  to  all  persons  who  select  the 
course  of  the  vessel.  The  Sith  section  gives  a  right  to  pilotage  where  the  boat  runs 
before  the  vessel,  which  would  not  otherwise  be  due :  that  shews  that  the  ship  may 
be  conducted,  within  the  meaning  of  the  act,  by  a  person  in  a  boat  ahead  of  the 
vessel,  and  is  not  confined  to  the  care  of  a  person  on  board.  Hex  v.  Mallan  proceeded 
on  the  ground  that  the  penalty  was  not  appropriated,  which  is  not  the  case  here.  The 
case  of  Maiden  v.  Barlletl  (Parker,  105)  shews  that  the  Attorney -General  has  no  right 
to  sue. 

Cur.  adv.  vult. 
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The  judgmeut  of  the  Court  was  now  delivered  by 

Parke,  B.  The  first  question  arising  on  this  case  is,  "  whether  the  defendant  had 
the  charge  or  conduct  of  the  Ship  '  Good  Intent ' "  within  the  meaning  of  the  Pilot 
Act,  6  Geo.  4,  c.  125,  s.  70.     We  are  of  opinion  that  he  had  neither. 

These  words  are  to  be  understood  in  the  sense  ascribed  to  them  in  other  parts  of 
the  act ;  that  is,  they  mean  the  [101]  taking  the  charge  and  direction,  as  a  pilot,  whose 
appropriate,  and  indeed  sole  duly  it  is  to  select  the  course,  and  take  the  management 
and  conduct  of  the  vessel,  for  the  purpose  of  , directing  her  in  that  course.  The 
master  of  a  coasting  vessel  may,  if  he  pleases,  perform  that  duty  himself ;  but  if  he 
chooses  to  employ  another  for  that  purpo.se,  he  must  employ  a  licensed  pilot ;  and  an 
unlicensed  person  taking  that  duty  on  himself  by  command  of  the  master,  when 
a  licensed  pilot  ofl'eis  his  services,  would  be  liable  to  the  penalty  in  the  70th  section. 

But  the  master  is  not  precluded  from  employing  any  moving  power  which  he  may 
please ;  he  may  make  use  of  another  vessel,  or  boats,  or  a  steam-tug  for  that  purpose ; 
and  if  that  cannot  be  done  without  necessarily  devolving  upon  those  who  apply  the 
power,  the  selection  of  the  course,  and  a  certain  portion,  or  indeed  all  the  charge  and 
conduct  of  the  vessel  in  that  course,  still  if  the  bona  tide  object  of  the  employment  be 
the  moving  power,  the  person  so  employed  is  not  a  pilot,  and  has  not  the  conduct  and 
charge  of  the  vessel  as  such,  within  the  meaning  of  the  act. 

If  indeed  tlie  real  object  in  any  case  should  appear  to  Ije  to  obtain  the  assistance 
of  the  skill  of  a  pilot,  and  to  give  him  the  chaige  and  conduct  of  the  vessel,  and  some 
other  colourable  duty  were  assigned  to  him,  the  case  would  be  within  the  act ;  but  in 
the  present  instance  it  is  expressly  found  that  the  steam-tug  was  bona  fide  hired  for 
the  purpose  of  towing  the  vessel  up  the  river.  We  are  therefore  of  opinion  that  no 
penalty  was  incurred  in  this  case. 

The  answer  to  the  first  question  makes  it  unnecessary  to  discuss  the  others  raised 
by  the  special  case.  As  the  matter  is,  however,  of  general  importance,  we  wish  to 
state,  that,  in  our  opinion,  the  action  is  properly  brought  by  a  common  informer ;  and 
that  it  is  within  the  2nd  branch  of  the  7Gth  section  :  the  meaning  of  that  enactment 
appears  to  us  to  be,  that  penalties,  when  the  lowest  is  not  greater  than  £20,  and  the 
highest  is  greater,  are  to  be  sued  for  with  the  consent  of  the  Trinity  House,  in  cases 
in  which  pilots  [102]  licensed  by  them  are  concerned ;  and  with  that  of  the  lord 
warden  with  respect  to  pilots  licensed  by  him  ;  but  that  their  consent  is  not  required 
•with  reference  to  pilots  not  within  the  jurisdiction  of  either.  The  words  "as  the  case 
may  be  "  are  explained  by  the  58th  section.  The  judgment  of  the  Court  must  be  for 
the  defendant. 

Judgment  for  the  defendant. 


Doe  d.  Gilbert  and  Others  v.  Eoss.  Exch.  of  Pleas.  1840. — Where  a  deed  is 
in  the  hands  of  an  attorney,  who  holds  it  not  merely  as  attorney,  but  as  a  security 
for  money  owing  to  him  from  his  client,  and  the  attorney,  being  called  on  a 
subpcena  duces  tecum,  refuses  to  produce  the  deed  on  the  ground  of  his  own  lien, 
.  the  party  calling  for  the  production  of  the  deed  is  entitled  to  give  secondary 
evidence  of  its  contents. — There  are  no  degrees  of  secondary  evidence  ;  but  where 
a  party  is  entitled  to  give  secondary  evidence  at  all,  he  may  give  any  species  of 
secondary  evidence  within  his  power. — Where,  on  a  former  trial  of  the  title  to 
the  same  property,  on  an  ejectment  by  the  same  lessors  of  the  plaintift'  against 
a  different  defendant,  a  deed  was  given  in  evidence  on  the  part  of  the  defendant, 
and  the  limitations  in  it  were  stated  in  Court  by  the  defendant's  counsel : — Held, 
that  a  copy  of  the  short-hand  notes  of  that  statement  was  not  receivable  in 
evidence  on  the  part  of  the  same  lessors  of  the  plaintiff,  in  a  second  ejectment 
against  another  party. — QuiBre,  whether  such  evidence  would  have  been  receiv- 
able, if  the  parties  to  the  action  had  been  the  same. — Where,  in  ejectment, 
evidence  was  received  in  favour  of  the  plaintiff'  which  was  inadmissible,  but 
all  objections  and  exceptions  were  reserved  for  the  opinion  of  the  Court  above, 
by  the  consent  of  both  parties  : — Held,  that  the  defendant  was  not  entitled  to 
a  new  trial  without  payment  of  costs,  on  the  ground  of  the  reception  of  this 
evidence,  if  the  legal  evidence  admitted  shewed  the  title  to  be  in  the  lessors  of 
the  plaintiff';  as,  upon  such  a  reservation,  the  Court  are  called  upon  to  decide 
whether  the  lessors  of  the  plaintiff  are  entitled  to  recover  or  not. — An  examined 
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copy  of  the  record  of  ;i  fine,  levied  with  proclamations,  is  as  good  evidence  of  the 
fine  as  the  chirograph  itself  certified  bj'  the  officer. — A  fine  was  proved  to  have 
been  levied  of  the  estate  in  (|uestion,  in  1790,  and  the  lessors  of  the  phdntift' gave 
in  evidence  a  deed  of  conveyance  of  part  of  the  property  in  1802,  b)'  the  conusor 
of  the  fine  to  a  purchaser,  which  stated  that  the  fine  was  levied  to  the  use  of 
himself  in  fee.  This  deed  was  received  without  objection  on  the  part  of  the 
defendant : — Held,  that  it  was  good  evidence  as  a  declaration  of  the  uses  of  the 
fine,  although  it  was  not  proved  that  the  defendant  derived  title  under  the 
conusor. — By  a  will,  in  1789,  an  estate  was  devised  to  A.  G.  M.  for  life,  with 
remainder  as  he  should  by  deed  or  will  appoint,  and  in  default  of  appointment, 
remainder  to  the  heirs  of  his  body,  with  remainders  over.  In  1790,  A.  G.  M. 
levied  a  fine  to  the  use  of  himself  in  fee,  and  afterwards  died  without  issue  : — 
Held,  in  an  ejectment  b}'  the  lessors  of  the  plaintiff,  claiming  as  heirs  at  law 
of  A.  G.  M.,  that  the  fine  created  a  discontinuance,  and  gave  a  tortious  fee 
to  A.  G.  M.,  and  that  his  heir  at  law  was  eonseciuently  entitled  to  recover  in 
ejectment,  the  remainders  over  being  devested,  and  the  rights  of  the  remainder- 
men only  capable  of  being  enforced  by  real  action. — In  such  a  case  the  statute 
3  &  4  Will.  4,  c.  47,  s.  38,  preserves  the  right  of  the  remaindermen  to  bring  a 
formedon. 

[S.  C.  10  L.  J.  Ex.  ^01 ;  4  Jur.  321.] 

Ejectment  by  the  lessors  of  the  plaintiff,  who  claimed  as  co-heiresses  at  law  of 
Arthur  Graraer  Miller.  At  the  [103]  trial  before  Lord  Denrcan,  C.  J.,  at  the  Warwick- 
shire Spring  Assizes,  1840,  it  appeared  that,  in  1779,  the  father  of  A.  G.  Miller  had 
devised  the  property  to  A.  G.  Miller  for  life,  with  remainder  as  he  should  by  deed  or 
will  appoint,  with  remainder,  in  default  of  and  until  appointment,  to  the  heirs  of  his 
body  with  remainders  over.  \.  G.  Miller  died  in  1832  without  issue,  and  it  therefore 
became  necessary  for  the  lessors  of  the  plaintitT,  who  claimed  as  his  collateral  heirs, 
to  prove  that  he  had  acquired  the  fee-simple  of  the  property  before  the  time  of  his 
death.  For  this  purpose  they  sought  to  give  evidence  of  the  marriage  settlement  of 
A.  G.  Miller,  executed  by  him  in  1789,  after  his  father's  death,  in  order  to  shew  that 
he  had  acquired  the  fee  by  exercising  the  power  of  appointment.  This  settlement  was 
in  the  possession  of  Mr.  Baxter,  the  defendant's  attorney,  who  had  been  subpronaed 
to  produce  it :  and  upon  his  examination,  he  stated  that  he  had  received  it  from  a 
Mr.  Weetman,  who  was  in  possession  of  another  part  of  the  property,  and  against 
whom  the  lessois  of  the  plaintiff  had  previously  brought  an  ejectment,  which  was  tried 
at  the  Simimer  Assizes  of  1838,  before  Lord  Abinger,  C.  B.,  and  in  which  the  lessors 
of  the  plaintiff  were  nonsuited  Mr.  Baxter  stated  that  he  claimed  a  lien  on  the  deeds 
for  professional  business  done  for  Mr.  Weetman,  and  he  declined  to  produce  it  on  this 
ground.  Mr.  Weetman  himself  was  in  Court,  but  was  not  examined,  or  called  on  to 
produce  the  deed. 

Upon  Mr.  Baxter's  refusal  to  produce  the  deed,  the  lessors  of  the  plaintiff  proposed 
to  give  secondary  evidence  of  its  contents.  This  was  objected  to  on  the  part  of  the 
defend.uits,  but  Lord  Deimian  ruled  that  such  evidence  was  admissible.  The  lessors 
of  the  plaintiff  then  tendered  in  evidence  a  copy  of  the  deed  :  but  upon  examination 
it  appeared  that  this  had  been  made  an  attested  copy,  and  was  unstamped,  and  it  was 
consequently  rejected.  It  was  then  proposed  to  read,  as  secondary  evidence  of  the 
contents  of  [104]  the  deed,  a  short-hand  writer's  notes  of  the  proceedings  of  the  trial 
in  the  former  action,  when  the  settlement  had  been  produced  and  proved  by  the  then 
defendant  Weetman.  This  evidence  was  objected  to,  but  Lord  Denman  allowed  it  to 
be  admitted,  and  the  short-hand  writer's  notes  were  read  ;  but  it  appeared  from  them 
that  the  deed  had  not  been  actually  read  by  the  officer  of  the  Court,  but  that  its 
contents  were  stated  by  the  defendant's  junior  counsel.  It  was  objected  that  this 
statement  could  not  be  leceived,  but  Lord  Denuiau  considered  that  it  was  substantially 
the  same  as  if  the  deed  had  been  read  by  the  officer,  and  accordingly  the  note  of  this 
statement  was  read,  and  it  thereby  appeared  that  A.  G.  Miller  had  exercised  the 
appointment  in  favour  of  himself  and  his  heirs  in  fee,  subject  to  a  life  interest  in  part 
of  the  estate  to  his  wife,  who  died  before  him.  The  lessors  of  the  plaintiff  then 
tendered,  as  further  evidence  that  A.  G.  Miller  was  seised  in  fee,  an  examined  copy 
of  the  record  of  a  fine,  with  proclamations,  levied  by  A.  G.  Miller  in  1790.  This  was 
objected  to  by  the  defendant's  counsel,  who  contended  that  the  chirograph  should 
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have  been  produced,  but  the  learned  Judge  overruled  the  objeotion,  and  the  examined 
copy  was  received.  The  lessors  of  the  plaintiff  also  proved  a  deed  of  conveyance, 
subsequent  to  the  fine,  from  A.  G.  Miller  to  a  purchaser  of  pait  of  the  estate  in 
question,  which  recited  the  fine  and  settlement,  and  stated  that  by  the  latter  the  uses 
of  the  fine  had  been  declaimed  to  A.  G.  Miller  in  fee.  This  deed  was  received  without 
objection,  and  the  case  then  went  to  the  jury  upon  the  evidence  of  pedigree,  and  a 
verdict  was  found  for  the  lessors  of  the  plaintiti'. 

Adams,  Serjt.,  in  Easter  Term  last,  moved  for  a  nonsuit  or  a  new  trial,  on  several 
grounds. — 1st,  that  secondary  evidence  of  the  settlement  was  altogether  inadmissible. 
2ndly,  that  even  if  secondary  evidence  was  receivable,  the  short-hand  writer's  notes 
were  not  admissible  evidence.  [105]  3rdly,  that  at  all  events  they  were  not  receivable, 
when  it  appeared  that  a  copy  of  the  settlement  was  in  existence.  4thly,  that  the  estate 
acquired  bj^  the  fine  terminated  with  the  estate  tail  of  A.  G.  Miller:  and  .5thly,  that 
the  verdict  was  against  evidence.  The  Court  granted  a  rule  on  all  the  points  except 
the  third,  which  was  disposed  of  on  the  application.  Adams,  Serjt.,  urged  in  support 
of  this  point,  that,  assuming  that  the  short-hand  writer's  notes  might  have  been 
evidence  if  no  better  evidence  had  been  in  existence,  it  appeared  here  that  better 
evidence  did  exist,  viz.  the  attested  copy,  which  the  lessors  of  the  plaintift'  might  have 
produced  if  they  had  procured  it  to  be  stamped.  The  short-hand  writer's  notes,  at 
best,  amount  to  nothing  more  than  mere  parol  evidence.  In  J'illiers  v.  I'ilUers  (2  Atk. 
71),  Lord  Hardwicke  says; — "The  rule  of  evidence  is,  that  the  best  evidence  that  the 
circumstances  allow  must  be  given.  If  an  original  deed  be  lost,  the  counterpart  may 
be  read  ;  and  if  there  is  no  counterpart  forthcoming,  then  a  copy  may  be  admitted  ; 
and  if  there  should  be  no  copy,  there  may  be  parol  evidence  of  the  deed,  and  of  the 
manner  of  its  being  lost."  This  is  an  authority  that  parol  evidence  is  not  receivable 
where  a  copy  exists  ;  and  the  doctrine  of  this  case  appears  to  be  admitted  in  Munn 
V.  Godhold  (3  Bing.  292;  11  B.  Moore,  49).  In  Doe  d.  Roiolandson  v.  Wainivright 
(5  Ad.  &  Ell.  520 ;  1  Nev.  &  P.  8),  the  question  arose,  whether  an  abstract  of  a  deed 
of  feoffment,  which  deed  was  in  the  hands  of  the  opposite  party,  who  refused  to 
produce  it  on  notice,  was  admissible  in  the  absence  of  an  examined  copy,  which  might 
have  been  produced.  The  Court  decided  the  case  upon  another  ground,  but  seemed 
to  think  that  if  a  copy  had  been  proved  to  exist,  it  should  have  been  produced. 
[Parke,  B.  You  must  contend  then,  that  there  is  to  be  primary,  secondary,  and 
tertiary  evidence.  If  an  attested  copy  is  to  be  one  degree  of  secondary  evidence,  the 
next  will  be  a  copy  not  [106]  attested ;  and  then  an  abstract :  then  would  come  an 
inquiry,  whether  one  man  has  a  better  memory  than  another,  and  we  should  never 
know  where  to  stop.  Alderson,  B.  In  Doe  v.  JFaimcright,  the  Court  refused  to  decide 
the  question,  because  there  was  another  point  that  made  it  quite  immaterial.]  In 
Buller's  N.  P.  p.  2-56,  the  same  rule  is  laid  down  as  in  VilUers  v.  Villiers. 

Lord  Abinger,  C.  B.  There  can  be  no  rule  upon  this  point.  Upon  examination 
of  the  cases,  and  upon  principle,  we  think  there  are  no  degrees  of  secondary  evidence. 
The  rule  is,  that  if  you  cannot  produce  the  original,  you  may  give  parol  evidence  of 
its  contents.  If  indeed  the  party  giving  such  parol  evidence  appears  to  have  better 
secondary  evidence  in  his  power,  which  he  does  not  produce,  that  is  a  fact  to  go  to 
the  jury,  from  which  they  might  sometimes  presume  that  the  evidence  kept  back 
would  he  adverse  to  the  party  withholding  it.  But  the  law  makes  no  distinction 
between  one  class  of  secondary  evidence  and  another.  In  cases  where  the  contents 
of  public  records  and  documents  are  to  be  proved,  examined  copies  are  allowed  as 
primary  evidence  ;  but  this  is  upon  public  grounds ;  for  in  these  cases,  the  law,  for 
public  convenience,  gives  credit  to  the  sworn  testimony  of  any  witness  who  examines 
the  entry,  and  produces  the  copy. 

Parke,  B.  I  concur  entirely  in  refusing  the  rule  on  this  ground.  There  can  be 
no  doubt  that  an  attested  copy  is  more  satisfactory,  and  therefore,  in  that  sense,  better 
evidence  than  mere  parol  testimony  ;  but  whether  it  excludes  parol  testimony,  is  a 
very  difterent  thing.  The  law  does  not  permit  a  man  to  give  evidence  which  from  its 
very  nature  shews  that  there  is  better  evidence  within  his  reach,  which  he  does  not 
produce.  And  therefore,  parol  evidence  of  the  contents  of  a  deed,  or  other  written 
instrument,  cannot  be  given,  without  producing  or  accounting  for  the  [107]  instrument 
itself.  But  as  soon  as  you  have  accounted  for  the  original  document,  you  may  then 
give  secondary  evidence  of  its  contents.  When  parol  evidence  is  then  tendered,  it 
does  not  appear  from  the  nature  of  such  evidence,  that  there  is  any  attested  copy,  or 
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better  species  of  secondary  evidence  behind.  We  know  of  nothing  but  of  the  deed 
which  is  accounted  for,  and  therefore  the  parol  evidence  is  in  itself  unobjectionable. 
Does  it  then  become  inadmissible,  if  it  be  shewn  from  other  sources,  that  a  more 
satisfactory  species  of  secondary  evidence  exists.  I  think  it  does  not ;  and  I  have'always 
understood  the  rule  to  be,  that  when  a  party  is  entitled  to  give  secondary  evidence  at 
all,  he  ma}'  give  any  species  of  secondary  evidence  within  his  power.  There  is  a  case 
of  Broicn  v.  ll'oodman  (6  Car.  &  P.  206),  in  which  I  am  reported  to  have  decided  this 
point,  and  my  ruling  was  not  afterwards  questioned. 

Aldeuson,  B.  I  agree  with  my  brother  Parke,  that  the  objection  must  arise  from 
the  nature  of  the  evidence  itself.  If  you  produce  a  copy,  which  shews  that  there  was 
an  original,  or  if  you  give  parol  evidence  of  the  contents  of  a  deed,  the  evidence  itself 
discloses  the  existence  of  the  deed.  But  reverse  the  case,— the  existence  of  an  original 
does  not  shew  the  existence  of  any  copy  ;  nor  does  parol  evidence  of  the  contents  of 
a  deed  shew  the  existence  of  anything  except  the  deed  itself.  If  one  species  of  secondary 
evidence  is  to  exclude  another,  a  party  tendering  parol  evidence  of  a  deed  must  account 
for  all  the  secondary  evidence  that  has  existed.  He  may  know  of  nothing  but  the 
original,  and  the  other  side,  at  the  trial,  may  defeat  him  by  shewing  a  copy,  the 
existence  of  which  he  had  no  means  of  ascertaining.  Fifty  copies  may  be  in  existence 
unknown  to  him,  and  he  would  be  bound  to  account  for  them  all. 

GrRNEY,  B.,  concurred. 

[108]  In  Trinity  Term,  Cxoulburii,  Serjt.,  Humfrey,  and  G.  Hayes,  shewed  cause 
against  the  rule.  First :  Parol  evidence  of  the  settlement  was  receivable.  The  only 
difficulty  arises  from  Weetman's  not  having  been  subpa'naed  or  called  ;  but  this  was 
unnecessary,  because  Mr.  Baxter  refused  to  produce  the  deed,  not  on  account  of  his 
client's  title,  but  on  account  of  a  lien  which  he  himself  claimed  upon  the  deed. 
Another  answer  to  this  objection  is,  that  it  was  not  tiiken  at  the  trial.  It  appeared 
from  Baxter's  own  evidence,  that  Weetman  was  in  Court ;  and  if  any  objection  had 
been  made  on  his  account,  it  would  have  been  immediately  answered  by  calling 
Weetman.  Secondly  : — The  short-hand  writer's  notes  were  good  secondary  evidence 
of  the  settlement.  It  appeared  from  these  notes,  that  the  deed  was  produced  and 
given  in  evidence  at  the  formei'  trial,  and  it  then  became  the  duty  of  the  officer  of  the 
Court  to  read  it ;  but  instead  of  this  being  done,  the  material  parts  were  read  by  one  of 
the  counsel  of  the  party  producing  it.  This  course  was  adopted  for  the  moie  convenient 
conduct  of  the  trial ;  and  it  must  be  taken  that  it  was  substituted  for  the  reading  of  the 
deed  by  the  officer  of  the  Court,  by  the  consent  of  all  parties  :  it  was,  therefore,  the 
same  thing  in  substance  as  if  the  deed  had  been  read  in  the  regular  manner  by  the 
officer.  The  deed  itself  was  identified  by  a  witness  who  formerly  had  it  in  his 
possession,  and  who  saw  it  in  Court  and  heard  it  read ;  and  it  must  be  presumed  that 
it  was  read  correctly.  The  material  parts,  shewing  that  the  power  was  exercised  by 
appointing  to  A.  G.  Miller  in  fee,  appear  from  the  short-hand  writer's  notes,  and  the 
notes  of  Lord  Denman  ;  and  this  was  good  secondary  evidence  of  its  contents.  In 
addition  to  the  short-hand  writer's  notes,  the  fine  which  was  proved,  and  the  deed  of 
conveyance  to  .Johnson  in  1802,  furnish  good  secondary  evidence  of  the  contents  of  the 
settlement ;  for  the  deed  of  1802  recites  both  the  fine  and  the  settlement,  and  connects 
them  to  [109]  gether,  and  shews  that  by  the  settlement  the  uses  of  the  fine  were 
declared  to  be  to  A.  G.  Miller  in  fee;  and  by  this  conveyance  of  1802,  he  actually 
disposes  of  part  of  the  fee  which  he  had  so  actiuired.  Now,  as  A.  G.  Miller  was 
enabled,  by  his  father's  will,  to  acquire  the  fee  by  exercising  the  power  of  appointment, 
and  as  the  conveyance  of  1802  shews  that  he  had  acquired  the  fee,  this  conveyance 
is  good  secondary  evidence  that  he  had  acquired  it  by  exercising  the  power  of  appoints 
ment  in  the  settlement,  although  it  did  not  in  terms  distinctly  shew  that  the  power 
was  exercised. 

But  jussuming  that  there  was  no  sufficient  secondary  evidence  of  the  settlement, 
the  fine  alone  was  good  evidence  that  A.  G.  Miller  was  seised  in  fee. 

By  the  will  of  his  father,  the  estate  was  devised  to  A.  (J.  Miller  for  life,  with  a 
power  of  appointment  over  the  fee,  and  a  limitation,  in  default  of  and  until  any 
appointment,  to  the  heirs  of  his  body.  Under  these  limitations  it  is  clear  that 
A.  G.  Miller  was  tenant  in  tail ;  but  a  (|uestion  may  perhaps  be  raised,  whether  he 
was  tenant  in  tail  in  possession  or  in  remainder;  for  if  he  was  only  tenant  in  tail  in 
remainder,  the  fine  would  not  operate  as  a  discontinuance  :  Com.  Dig.  Di.scontinuance 
(C.  5).     In  Doe  d.  Jones  v.  J  ones  (I  B.  &  C.  238  ;  2   I),  it  K.  373),  there  was  a  devise 
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to  a  party  for  life,  with  remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  the  heirs  of  the  body  of  the  life  tenant,  with  remainders  over.  A  fine 
had  been  levied  by  the  devisee,  and  the  question  arose,  whether  this  worked  a  discon- 
tinuance. The  Court  held,  on  the  authority  of  C'uulson  v.  Cmdson  (2  Atk.  2-50),  that, 
in  consequence  of  the  interposition  of  the  vested  remainder  in  the  trustees,  the  first 
devisee  was  only  tenant  in  tail  in  remainder,  and  consequently  that  no  discontinuance 
took  place.  Here  there  is  no  intermediate  estate,  but  [110]  a  mere  power,  which 
may  or  may  not  be  exercised,  accompanied  by  an  express  limitation  to  the  heirs  of 
the  body,  not  only  in  default  of  but  until  the  execution  of  the  power.  The  efi'eet  of 
this  is,  that,  until  the  execution  of  the  power,  the  two  estates  unite,  and  the  devisee 
becomes  tenant  in  tail  in  possession,  subject  to  the  estates  being  disunited  or  defeated 
by  the  execution  of  the  power.  A.  G.  Miller  being,  then,  tenant  in  tail  in  possession, 
the  question  arises,  what  was  the  effect  of  the  line^  It  is  clear  it  created  a  discon- 
tinuance :  Doe  d.  Cooper  v.  Finch  (4  B.  &  Ad.  283).  In  that  case  the  question  was, 
whether  the  limitation  of  a  term  of  500  years,  prior  to  the  limitation  of  the  first  estate 
tail,  prevented  the  party  to  whom  such  estate  tail  was  given  from  being  tenant  in  tail 
in  possession  ;  and  the  Court  held  that  it  did  not,  and  that  his  fine  worked  a  discon- 
tinuance. There  the  tenant  in  tail  had  died  without  issue  and  devised  the  propeity  ; 
and  the  Court  held,  that  the  effect  of  the  fine  was  to  give  him  an  estate  in  fee,  which 
was  devisable,  and  passed  by  the  will,  and  that  the  remainderman  had  no  estate,  but 
a  mere  right  of  action.  Then,  upon  the  same  principle,  the  fee  acquired  by  the  fine 
is  descendable  to  A.  G.  Miller's  heirs.  In  Doe  v.  Finch,  the  fee  acquired  by  the  fine 
was  called  a  base  fee,  which  is  a  term  commonly  used  to  designate  fees  determinable 
on  the  failure  of  issue  inheritable  under  an  entiiil ;  but  whether  called  a  base  fee,  or 
a  wrongful  fee,  it  is  clear,  from  the  judgment  of  the  Court,  that  it  did  not  terminate 
on  the  failure  of  issue,  but  continued  to  exist  as  a  fee  descendable  and  devisable  after 
the  failure  of  issue. 

It  was  contended  here,  that  the  fine  only  passed  a  base  fee,  which  terminated  ipso 
facto  on  the  failure  of  issue,  and  that  the  remaindermen  were  entitled.  [Parke,  B. 
The  remaindermen  can  have  no  right  of  entry  :  all  their  rights  are  turned  into  mere 
rights  of  action  ;  and  as  [111]  some  one  must  have  a  right  of  entry,  it  must  be  the 
heir  of  the  person  who  had  the  wrongful  fee.]  In  this  case,  therefore,  the  right  of 
entry  must  be  in  the  heirs  of  A.  G.  Miller,  who  levied  the  fine ;  the  remainders  being 
discontinued  and  devested  b}'  the  fine,  cannot  be  revested  except  by  formedon.  Due  d. 
Odiarne  v.  li'hitehead  (2  Burr.  704)  is  another  authority  on  the  subject  of  a  discon- 
tinuance arising  from  the  fine  of  a  tenant  in  tail  in  possession. 

With  regard  to  the  effect  of  a  discontinuance,  Littleton,  sect.  597,  shews  that  the 
rights  of  entry  of  the  remaindermen  are  taken  away  and  turned  into  mere  rights  of 
action  :  and  sect.  620  clearly  shew^s  that  a  fee  is  acquired  by  the  party  creating  the 
discontinuance.  In  these  passages,  a  discontinuance  by  feoffment  is  treated  of,  but 
a  fine  includes  a  feoffment.  By  some  writers  it  is  called  a  feoffment  of  record,  by 
others  an  acknowledgment  of  a  feoffment.  All  agree  that  it  has  the  same  efl'ect  as 
a  feoffment  in  creating  a  discontinuance,  and  this  is  shewn  by  Doe  v.  Finch  and  Doe  v. 
Whitehead. 

If  it  be  con.sidered  that  there  is  no  suflicient  evidence  of  any  declaration  of  use  of 
the  fine  levied  by  A.  G.  Miller,  the  consequence  will  be  that  the  use  will  result  to  the 
conusor  of  the  tine:  Armstrong  v.  ff'olsei/ {2  Wils.  19).  In  that  case  no  declaration 
of  use  was  shewn,  and  the  Court  held  that  the  use  resulted  to  the  conusor.  In  the 
present  case,  therefore,  the  fine  is  evidence  of  a  fee  in  A.  G.  Miller,  to  whom  the  use 
resulted  if  none  was  declared. 

But  a  point  may  be  raised  on  the  other  side,  as  to  the  nature  and  extent  of  the 
use  that  results.  There  was  some  little  confusion  foimerly  on  that  subject  in  the 
books,  in  many  of  which  it  is  laid  down  that  the  old  use  results,  and  a  doubt  has 
arisen  as  to  the  meaning  of  this  term.  In  two  cases,  viz.,  Argol  v.  Chine//  (Latch,  82) 
and  U'aker  v.  Snoioe  (Palm.  359),  it  was  de-[112]-cided  that  where  a  recovery  was 
suffered,  and  no  use  declared,  the  use  that  resulted  was  an  estate  tail  only,  that  being 
said  to  be  the  old  use.  The  effect  of  these  decisions  was  to  render  the  recovery 
entirely  inoperative,  and  the  party  suffering  it  was  left  just  where  he  was  before  the 
recovery  was  suffered.  In  1  Cruis.  Dig.  378  (4th  edit.),  the  inconvenient  effects  that 
would  have  followed  from  these  decisions,  if  adhered  to,  are  pointed  out,  and  it  is 
clear  that  they  must  now  be  considered  as  overruled  (see  Sanders  on  Uses,  102  (4th 
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edit.).  In  Xighfingak  v.  Earl  Feirers  (3  P.  Wms.  207),  it  was  admitted  on  all  hands 
that  on  a  recovery  by  tenant  in  tail,  without  any  declaration  of  use,  the  use  resulted 
•  in  fee  and  not  in  tail,  and  that  was  so  laid  down  several  times  afterwards  by  Lord 
Hardwicke  (1  Atk.  9  ;  3  Atk.  313).  In  a  very  recent  ease.  Tanner  v.  Radface  (6  Sim. 
21),  this  question  was  again  raised  ;  and  the  Vice-Chancellor  held  it  to  be  clear,  that 
the  effect  of  a  recovery  suffered  by  tenant  in  tail,  without  any  declaration  of  use, 
is  to  enlarge  the  estate  tail  into  a  fee.  There  appears  to  be  no  express  authority  with 
respect  to  a  tine,  but  the  same  principle  must  apply  to  both.  The  effect  of  the  line 
is  to  create  a  discontinuance,  and  to  change  an  estate  tail  into  a  wrongful  fee  ;  and 
if  the  use  of  the  fee  does  not  result  to  the  conusor  of  the  fine,  in  whom  can  it  be  1 
The  use  cannot  result  in  tail,  because  the  estate  tail  is  discontiiuied  ;  nor  can  any  use 
result  to  the  remaindermen,  for  their  estates  are  devested,  and  turned  into  mere 
rights  If  the  use  had  been  declared  by  the  conusor  of  the  fine,  it  would  clearlj'  have 
passed  according  to  such  declaration  ;  this  is  shewn  by  Doe  v.  Finch,  and  Doe  v. 
Whitehead :  but  it  cannot  be  argued  that  the  legal  effect  of  the  fine  will  vary,  accord- 
ing as  there  is  or  is  not  a  declaration  of  the  use  by  the  tenant  in  tail.  A  party  may 
declare  the  uses  of  a  fine  after  the  fine  has  been  levied  ;  but  what  becomes  [113]  of 
the  use  in  the  interval  between  the  fine  and  the  declaration  ?  In  ordinary  cases  it 
results,  during  the  interval,  to  the  conusor ;  but  if,  in  the  case  of  a  tenant  in  tail, 
nothing  result  but  an  estate  tail,  how  can  he  afterwards  declare  the  use  of  the  fee  % 
A  pai'tj'  cannot  declare  a  use  which  he  has  not  got  to  declare.  No  distinction  can 
therefore  exist,  whether  the  use  results  or  is  declared.  The  whole  fee  passes  by  the 
fine,  and  must  belong  either  to  the  conusor  or  the  eonusee.  And  as,  in  the  absence 
of  a  declaration,  nothing  goes  to  the  eonusee,  the  whole  must  result  to  the  conusor. 
In  the  present  case,  therefore,  secondary  evidence  of  the  settlement  may  be  entirely 
dispensed  with,  as  the  fine  alone  is  sufficient  proof  that  A.  G.  Miller  was  seised  in  fee. 
[Parke,  B.  How  is  this  question  aflected  by  the  late  stat.  3  &  4  Will.  4,  c.  27,  which 
abolishes  real  actions,  and  substitutes  an  ejectment?  If  a  remainderman,  whose  estate 
has  been  discontinued,  be  entitled  to  bring  ejectment  instead  of  formedou,  can  the 
right  to  bring  ejectment  be  in  two  parties  at  the  same  time  ?]  The  question  is  not 
affected  by  that  statute.  By  section  39,  rights  of  entry  are  not  to  be  defeated  by 
discontinuances  made  after  December  31st,  lf<33;  but  by  section  38,  the  right  to 
bring  real  actions,  in  respect  of  previous  discontinuances,  is  preserved  ;  and  formedon 
would  therefore  be  the  only  remedy  to  revest  the  estate. 

Adams,  Serjt,  M.  I).  Hill,  Sir  W.  W.  Follett,  and  W.  T.  S.  Daniel,  contn'i,  were 
first  heard  on  the  evidence,  as  to  the  facts  of  the  case,  on  which  the  Court  intimated 
an  opinion  that  there  ought  to  be  a  new  trial  on  payment  of  costs.  They  then 
addressed  themselves  to  the  objections  in  point  of  law.  The  defendant  is  entitled  to 
a  nonsuit,  or  at  all  events  to  a  new  trial  without  payment  of  costs,  on  several  grounds. 
First,  there  was  not  sufficient  evidence  given  at  the  trial  of  the  settlement  of  1789, 
inasmuch  as  parol  evidence  of  its  contents  was  not  admissible  under  the  circum-[114]- 
stances  of  the  case.  No  doubt,  if  a  deed  be  lost  or  mislaid,  and  it  cannot  be  produced, 
secondary  evidence  may  be  given  of  its  contents.  [Parke,  B.  If  a  party  does  all  in 
his  power  to  produce  the  deed,  but  is  not  able  to  procure  its  production,  is  not  that 
enough  \  Then  is  it  not  enough  to  subp(jena  the  attorney,  duces  tecum,  to  produce 
it?  Marston  v.  Domes  (1  Ad.  &  Ell.  31  ;  4  Nev.  &  Man.  801)  appears  to  have  settled 
that  it  is.]  At  all  events,  no  secondary  evidence  was  given  of  that  deed,  which  was 
receivable  for  the  purpose  of  shewing  the  limitations  contained  in  it,  or  that  the  power 
of  appointment  was  executed  by  it.  The  limitations  in  the  deed  were  not  read  at 
this  trial,  but  the  lessors  of  the  plaintiff  sought  to  give  in  evidence  a  copy  of  the 
short-hand  writer's  notes  of  the  reading  of  the  limitations  in  the  deed  by  Mr.  Daniel, 
the  junior  counsel  for  the  defendant,  on  a  former  trial  respecting  the  right  to  other 
property  held  under  the  same  title ;  and  the  learned  Judge  held  it  to  be  admissible. 
But  that  was  a  trial  of  a  cause  between  diflerent  parties,  entirely  uncoiniected  with 
the  parties  to  this  action.  If  the  lessors  of  the  plaintiff  desired  to  prove  that  these 
notes  were  a  correct  copy  of  the  limitations  in  the  deed,  they  .should  have  called  the 
officer  of  the  Court  to  prove  that  fact.  But  taking  it  that  Mr.  Daniel  read  the  deed 
as  and  for  the  officer  of  the  Court,  it  would  not  l)e  binding  upon  third  parties. 
[Parke,  B.  The  statement  of  the  officer  of  the  Court  would  not  bo  evidence,  unless 
It  was  a  cause  between  the  same  parties.]  The  present  defendant  was  not  a  party 
to  the  former  action. 
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Next,  with  respect  to  the  fine.  The  first  objection  is,  that  there  was  not  proper 
evidence  of  it.  The  evidence  produced  was  a  copy  of  the  chirograph,  and  an  examined 
copy  of  the  proclamations.  It  is  admitted  that  an  examined  copy  of  the  proclama- 
tions would  be  evidence  of  the  proclam-[115]-ations  ;  but  it  is  not  evidence  of  the 
fine.  To  prove  the  fine,  the  chirograph  should  be  produced.  The  usual  mode  is,  to 
produce  the  chirograph,  and  prove  an  examined  copy  of  the  proclamations.  The 
formei'  is  the  only  proper  evidence  of  the  fine ;  and  this  evidence  was  therefore 
improperly  received. 

Then  as  to  the  effect  of  the  fine.  The  parties  to  it  were  John  Mitchell  and  James 
Chartres  plaintiffs,  and  Arthur  Gramer  Miller  deforciant;  and  there  being  nothing  to 
shew  that  A.  G.  Miller  had  executed  the  power  of  appointment,  and  acquired  the  fee 
by  that  means,  it  was  sought  to  prove,  that,  as  this  fine  worked  a  discontinuance, 
there  had  been  an  express  declaration  of  the  use  to  A.  G.  Miller  in  fee.  For  which 
purpose  the  deed  of  1802  from  A.  G.  Miller  to  Johnson,  conveying  property  held 
under  the  same  title,  reciting  both  the  fine  and  the  settlement,  was  put  in  evidence, 
and  it  was  said  that  this  was  good  secondary  evidence  of  the  contents  of  the  settle- 
ment, and  connected  the  fine  and  settlement  together,  and  shewed  that  by  the 
settlement  the  uses  of  the  fine  were  declared  to  A.  G.  Miller  in  fee.  But  there  was 
no  evidence  of  the  custody  from  which  this  deed  was  produced,  and  it  was  therefore 
not  receivable  in  evidence  ;  and  further,  the  defendant  was  no  party  to  it,  nor  claimed 
under  it,  but  was  a  perfect  stranger.  Again,  even  though  the  evidence  of  the  fine 
should  be  held  sufficient,  there  was  no  legal  evidence  of  any  declaration  of  uses  at 
all ;  nor  anything  to  shew  that  A.  G.  Miller  had  acquired  the  fee  by  an  exercise  of 
the  power  of  appointment.  But  then  it  is  said  that  there  would  be  a  resulting  use 
in  favour  of  A.  G.  Miller,  and  a  fee  created  by  wrong,  liable  only  to  be  defeated  by 
the  remainderman  bringing  a  real  action.  But  theie  is  no  authority  to  shew,  that 
where  there  is  an  estate  tail,  with  remainders  over,  and  a  fine  levied,  but  no  deed 
to  declare  the  uses,  the  tenant  in  tail  takes  back  any  larger  estate  than  he  had  before. 
The  distinction  is  be-[116]-tween  the  effect  of  a  fine  and  that  of  a  recovery — a  fine 
does  not  destroy  the  remainders,  though  it  may  displace  them.  The  effect  of  a 
recovery  is  to  give  to  the  recoveror  a  rightful  fee-simple — not  a  wrongful  fee,  subject 
to  be  defeated,  as  in  the  case  of  a  fine.  Then,  as  by  the  recovery  the  remainders  over 
are  wholly  destroyed,  it  is  held,  that  as  there  is  no  deed  to  lead  the  uses,  the  use 
results  to  the  recoveror  in  fee.  But  in  the  case  of  a  fine,  no  rightful  estate  in  fee  is 
created,  and  therefore  the  use  results  according  to  the  old  estate.  [Parke,  B.  In 
whom  would  the  use  be?]  In  the  parties  entitled  under  the  old  uses.  The  doctrine 
of  resulting  uses  is  fully  stated  in  Cruise's  Digest,  where  it  is  said  (vol.  1,  p.  370, 
s.  19) :  — "Before  the  Statute  of  Uses,  if  a  person  had  conveyed  his  lands  to  another, 
without  any  consideration,  or  declaration  of  the  uses  of  such  conveyance,  he  became 
entitled  to  the  use  or  pernancy  of  the  profits  of  the  land  thus  conveyed.  This 
doctrine  was  not  altered  by  that  statute ;  and  therefore  it  became  an  established 
principle,  that  where  the  legal  seisin  and  possession  of  lands  is  transferred  by  any 
common  law  conveyance  or  assurance,  and  no  use  is  expressly  declared,  nor  any  con- 
sideration or  evidence  of  intent,  to  direct  the  use,  such  use  shall  result  back  to  the 
owner  of  the  estate."  In  the  case  of  a  recovery  suffered,  the  rightful  fee-simple  is 
vested  in  the  recoveror — not  a  mere  right  liable  to  be  defeated  by  action,  as  in  the 
case  of  a  fine.  It  is  also  said  in  the  same  work  (vol.  1,  373,  s.  31) : — "  It  was  deter- 
mined in  a  modern  case,"  (alluding  to  Boe  v.  Papham  (Douglas,  25))  "where  a  fine 
was  levied  by  a  tenant  for  life,  together  with  the  remainderman  in  tail  and  the 
reversioner  in  fee,  and  a  declaration  of  uses  was  executed  by  the  tenant  for  life  and 
the  remainderman  in  tail  only,  that  the  use  of  the  reversion  in  fee  resulted  to  the 
reversioner."  It  vi'as  formerly  held,  that  in  the  case  even  of  a  [117]  recovery,  the 
assurance  enured  to  the  old  uses.  "  When  a  tenant  in  tail  suffered  a  common  recovery 
of  his  estate,  by  which  it  was  converted  into  a  fee-simple,  without  declaring  any 
uses  thereof,  it  has  been  doubted  whether  the  use  which  resulted  to  him  be  in  fee 
tail  or  fee-simple.  The  language  of  the  old  books  is,  that  where  there  is  feoffment, 
fine,  or  recovery,  without  consideration  or  declaration  of  uses,  these  assurances  shall 
enure  to  the  old  uses"  (Cruis.  Dig.,  vol.  1,  378,  s.  55).  The  contrary  was  indeed 
admitted  and  established  in  the  case  of  Nightiiujale  v.  Earl  Ferrers  (3  P.  Wms.  207), 
with  respect  to  a  recovery,  and  has  since  been  confirmed  by  the  modern  authorities, 
as  stated  in  Cruise's  Digest  (vol.  1,  p.  379,  s.  60).     The  author  there  quotes  the  words 
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of  Lord  Hardwicke — "a  common  recovery  will  bar  the  enfciil,  though  there  is  no  deed 
to  lead  the  uses  ;  because  it  is  in  respect  of  the  satisfaction  of  estate  in  value,  which 
creates  the  bar : "  and  also  of  Lee,  C.  J.,  who  said,  "  It  is  the  use  of  the  fee-simple 
that  passes  to  the  recoveror  from  tenant  in  tail,  and  which  results  to  him  and  his  heirs 
if  no  use  is  declared."  That  is  with  respect  to  a  recovery.  Then,  with  respect  to 
11  fine,  Mr.  Cruise  goes  on  to  observe: — "It  follows  from  the  above  principles,  that 
where  a  tenant  in  tail  levied  a  fine  without  any'declaration  of  uses,  he  acquired  a  base 
fee  descendible  to  his  heirs,  as  long  as  he  had  heirs  of  his  body  ;  and  in  the  case  of 
l{oe  V.  I'ophaiii,  it  must  be  presumed  that  the  Court  reasoned  in  that  manner  ;  for, 
upon  the  death  of  the  tenant  in  tail  without  issue,  the  person  who  had  the  reversion 
in  fee  was  held  entitled  to  the  possession  of  the  estate."  [Parke,  B.  The  question 
is,  whether  that  is  a  base  fee,  in  the  strict  sense  of  the  word.  It  is  not  determinable 
on  failure  of  issue  simplj%  but  on  failure  of  issue  and  of  the  remaindermen  bringing 
their  action  of  formedon.  The  resulting  use  must  go  where  the  legal  estate  [118] 
goes.]  The  only  effect  of  a  fine  is  to  create  a  discontinuance  of  the  remainders  over, 
leaving  the  remaindermen  to  their  action.  With  respect  to  the  authorities  which 
have  been  cited,  the  case  of  Armslrnnf/  v.  Wohcy  (2  Wils.  19)  is  the  only  one  which 
relates  to  a  fine,  and  it  was  there  held,  that  a  fine  levied  without  any  consideration 
or  uses  declared,  sh.all  enure  to  the  old  use,  in  whomsoever  it  was.  That  is  no 
authority  for  the  plaintiff,  birt  the  contrary.  All  the  other  cases  cited  were  cases  of 
recoveries,  which  are  distinguishable  on  the  grounds  alreadj'  stated.  [Parke,  B.  The 
conusee  gives  no  consideration,  and  takes  no  use.  The  question  is,  whether  the  use 
does  not  result  to  the  conusor,  until  a  real  action  is  brought  by  the  remainderman. 
The  estate  tail  becomes  a  fee  by  the  levying  of  the  fine,  and  a  new  estate  results  to 
the  conusor.  Is  not  that  analogous  to  the  case  of  a  recovery  ;  the  conusor  is  in,  not 
according  to  the  old  estate,  but  of  an  estate  as  altered  sub  modo  by  the  fine  ?]  In  the 
one  case  there  is  a  rightful  modification  of  the  estate;  in  the  other  there  is  a  fee 
created  by  a  wrong.  Where  it  is  a  rightful  fee,  it  is  easy  to  understand  that  the 
Courts  should  say  the  use  resulted  ;  but  not  where  there  is  a  wrongful  fee — no  rightful 
estate  at  all.  [Kolfe,  B.  Has  the  party  not  the  same  rightful  estate,  until  a  real 
action  is  brought,  in  the  one  case  as  the  other?]  The  effect  of  the  fine  is  merely  to 
bar  the  estate  tail.  In  Sanders  on  Uses  (p.  102),  there  is  the  following  passage,  which 
follows  the  one  alread}'  quoted  on  the  other  side  : — Where  A.  is  tenant  for  life,  with 
remainder  to  B.  in  tail,  with  remainder  to  A.  in  fee,  and  A.  and  B.  levy  a  fine  without 
declaring  the  uses  of  it;  it  should  seem  that  the  use  would  result  to  A.  for  life,  with 
remainder  to  B.  and  his  heirs  so  long  as  he  shall  have  issue,  and  in  default  of  his  issue 
to  A.  and  his  heirs.  But  I  am  not  aware  that  the  point  has  been  determined." 
Undoubtedly,  it  must  be  [119]  admitted  that  there  both  A.  and  B.  were  parties  to 
the  fine.  In  Martin  v.  Strachan  (.5  T.  U.  107,  n.),  Lee,  C.  J.,  says,  "A  fine  operates  as 
an  extinguishment  of  the  estate  tail,  and  passes  a  base  or  a  qualified  fee  ;  but  a  common 
recovery  does  not  operate  in  that  manner  ;  for  a  common  recovery  passes  not  a  base 
fee,  but  a  full,  absolute,  uidimited,  and  lightful  fee,  and  is  to  be  considered  as  the 
proper  conveyance  of  a  tenant  in  tail,  and  passes  the  fee  in  the  same  manner  as  the 
tee  is  passed  by  a  feoffment  of  tenant  in  fee."  There  is  no  direct  decision  in  point ; 
but  it  will  be  for  the  Court  to  determine  whether,  there  being  no  declaration  of  uses, 
the  fine  gives  the  conusor,  not  an  estate  according  to  the  old  uses,  but  a  new  estate 
in  fee.  If  the  fine  did  not  operate  to  vest  an  estate  in  fee  in  A.  G.  Miller,  then  the 
lessors  of  the  plaintiH  are  not  entitled  to  recover.  There  is  no  evidence  to  shew  who 
the  defendants  arc.  Suppose  they  were  the  parties  in  remainder  ;  the  heirs  of  Arthur 
Gramer  Miller  could  not  bring  an  action,  and  turn  them  out  of  po.ssession.  [Parke,  B. 
Yes : — the  old  doctrine  of  remitter  docs  not  apply.]  It  was  so  held  in  Doe  d.  Cooper 
V.  Finch  (4  B  &  Adol.  4.S.3  ;  1  Xev.  «fc  M.  l.'?0) ;  but  there  is  another  objection  to  this 
fine  having  the  effect  contended  for,  which  is  this  :  a  use  can  result  only  from  some 
conveyance  from  which  it  appears  that  no  consideration  was  paid  ;  but  the  copy  of 
the  chirograph  of  this  fine  states  on  the  face  of  it,  that  a  sum  of  £1 100  was  paid  by 
the  cornisees  to  the  conusor,  and  whether  this  sum  was  actually  paid  or  not,  or  was 
merely  nominal,  this  copy  being  the  only  evidence  of  the  fine  before  the  Court,  the 
plaintiffs  arc  eslo])pcd  from  asserting,  and  the  Court  are  unable  to  infer,  that  this  fine 
was  without  consideration.  The  whole  doctrine  of  resulting  uses  is  founded  upon 
this,  that  the  document  from  whii-li  it  arises  expresses  no  consideration.  .\s  this  fine 
expresses  a  consideration  to  have  been  paid,  the  legal  estate,  in  the  absence  [120]  of 
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an  express  declaration  of  uses,  remains  in  Mitchell  and  Chartres,  the  eonusees.  In 
Sheppard's  Touchstone  (p.  222),  speaking  of  the  effect  of  a  bargain  and  sale,  it  is  said, 
"  There  must  be  some  valuable  consideration  in  money  or  money's  worth  given,  or  at 
least  expressed  to  be  given,  for  the  land."  "  If  the  deed  make  mention  of  money  paid, 
as  in  consideration  of  £100  or  the  like,  and  in  truth  no  money  is  paid,  yet  the  bargain 
and  sale  is  good.  And  no  averment  will  lie  against  this,  which  is  expressly  affirmed 
by  the  deed."  In  Armstrong  v.  Jl'olscy,  which  is  relied  upon  by  the  other  side,  the  fine 
is  expressly  stated  to  have  been  levied  without  consideration.  [Parke,  B.  The 
objection  at  the  trial  was,  that  the  trustees  under  the  settlement  had  the  legal  estate. 
We  ought  not  to  allow  this  objection  now,  as  it  might  have  been  removed  if  it  had 
been  taken  at  the  trial.]  This  objection  could  not  have  been  made  at  the  trial,  because 
the  resulting  use  upon  the  fine  was  not  then  relied  upon.  That  point  is  first  made  in 
shewing  cause  against  this  rule  ;  and  the  objection,  that  no  use  results,  is  only  an 
answer  to  the  argument  which  the  plaintiffs  now  raise  as  to  the  effect  of  the  fine. 

Then  as  to  the  effect  of  the  statute  3  &  4  Will.  4,  c.  27,  with  respect  to  the 
remedies  which  the  remaindermen  now  have.  That  act  having,  by  the  36th  section, 
abolished  all  writs  of  right,  and  by  the  2nd  section  limited  the  trial  of  titles  to  land 
to  actions  of  ejectment,  has  virtually  abolished  the  distinction  which  existed  under 
the  law  as  it  formerly  stood,  between  the  right  to  the  property  and  the  right  to  the 
possession.  And  as  the  rights  of  the  remaindermen  to  the  property  are  clearly  not 
barred  by  the  fine,  and  they  can  only  bring  ejectment,  it  is  submitted  that  if  they 
can  now  maintain  ejectment,  the  present  lessors  cainiot ;  for  two  persons  cannot  be 
entitled  at  the  same  time  to  the  possession  of  the  same  estate  by  different  titles, 
as  that  [121]  would  be  to  make  the  defendant  liable  more  than  once  for  the  same 
trespass. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case  the  Court  have  already  intimated  their  opinion,  that  there 
should  be,  at  all  events,  a  new  trial  on  payment  of  costs,  in  order  that  the  question, 
whether  the  Millers  of  London,  the  silkmen,  were  descended  from  Thomas,  a  younger 
son  of  the  common  ancestor,  may  be  more  fully  considered ;  it  having  been  too  hastily 
taken  for  granted  by  the  jury  on  the  former  trial. 

But  it  was  contended  by  the  counsel  for  the  defendant  that  he  was  entitled  to  a 
nonsuit  or  new  trial,  on  the  objections  in  point  of  law. 

These  objections  were  several. 

First,  that  parol  evidence  of  the  contents  of  the  deed  of  settlement  was 
inadmissible. 

Secondly',  that  evidence  of  the  speech  of  counsel  on  a  former  trial  of  the  same 
title  was  inadmissible. 

Thirdly,  that  the  evidence  of  the  fine  was  insufficient. 

Fourthly,  that  if  the  tine  was  proved,  the  heir  at  law  of  Arthur  Gramer  Miller 
had  no  title. 

It  will  be  necessary  to  dispose  of  each  of  these  objections. 

As  to  the  first,  it  appeared  that  the  original  settlement  was  in  the  hands  of  Mr. 
Stafford  Baxter,  attorney  for  a  Mr.  Weetman,  but  he  did  not  hold  it  merely  as  attorney, 
but  as  a  security  for  money  advanced  by  him  to  his  client.  Mr.  Baxter,  when  called 
upon  on  a  subpcena  duces  tecum,  refused  to  produce  the  deed  ;  and  Lord  Denman 
was  of  opinion  that  secondary  evidence  of  its  contents  was  then  admissible,  and  in 
that  opinion  we  entirely  concur. 

The  rule  on  that  subject  is,  that  the  law  excludes  such  evidence  of  facts,  as  from 
the  nature  of  the  thing  supposes  [122]  still  better  evidence  in  the  party's  possession 
or  power  (Phill.  on  Evid.  437) ;  which  rule  is  founded  on  a  .sort  of  presumption  that 
there  is  something  in  the  evidence  withheld  which  makes  against  the  party  producing 
it.  But  if  such  evidence  is  shewn  to  be  unattainable,  the  presumption  ceases,  and 
the  inferior  evidence  is  admissible.  If  therefore  a  deed  be  in  the  possession  of  the 
adverse  party,  and  not  produced,  or  lost  and  destroyed,  no  matter  whether  by  the 
adverse  party  or  not,  secondary  evidence  is  clearly  admissible  ;  and  if  the  deed  be  in 
the  possession  of  a  third  person,  who  is  not  by  law  compellable  to  produce  it,  and 
he  refuses  to  do  so,  the  result  is  the  same,  for  the  original  is  then  unattainable  by 
the  party  offering  the  secondary  evidence.  And  this  is  one  of  the  points  ruled  in  the 
case  of  Marston  v.  Downes  (1  Ad.  &  Ell.   31  ;  4   Nev.  &  Man.   861).     But  it  was 
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suggested,  I  believe  by  the  Court,  on  the  motion  for  a  rule  nisi  in  this  case,  that 
though  the  attoruej-  might  refuse  to  disclose  a  title  deed  or  instrument  which  was 
confided  to  him  by  his  client,  the  client  might  not ;  and,  until  he  was  subpoenaed  to 
produce  the  instrument  and  refused  to  do  so,  all  was  not  done  which  might  be  done 
to  shew  the  original  evidence  unattainable.  It  becomes,  however,  unnecessary  to 
consider  that  point,  for  two  reasons  :  first,  because  here  the  attorney  had  a  title 
of  his  own  to  the  deed,  and  lawfully  refused  to  produce  it,  and  the  party  is  not  bound 
to  buy  up  that  title,  and  pay  the  amount  for  which  the  attorney  holds  the  title  deed  : 
and  secondly,  because,  if  the  objection  had  been  taken  at  the  trial,  it  might  have  been 
cured  by  calling  Mr.  Weetmen  himself,  who  was  in  Court. 

The  ne.xt  question  is,  whether  the  species  of  secondary  evidence  admitted  was  by 
law  admissible.  It  was  this.  In  an  argument  of  the  junior  counsel  for  the  defendant, 
on  a  former  trial  of  the  same  title,  the  contents  of  the  deed  of  settlement  had  been 
stated  ;  and  that  statement  [123]  had  been  received  by  Lord  Denman  as  proof  of 
those  contents.  It  appears,  however,  from  his  lordship's  report,  that  the  deed  was 
produced  on  the  former  trial,  and  that  the  counsel  stated  its  contents  instead  of  its 
being  read  by  the  officer  ;  and  the  statement  of  the  junior  counsel,  as  copied  by  the 
short-hand  writer,  was  admitted  as  secondary  evidence.  If  then,  the  reading  by  the 
officer  of  the  document  would  have  been  secondary  evidence,  the  statement  of  counsel 
was  so.  But  we  are  of  opinion,  that  such  evidence  was  not  receivable  :  for  supposing 
what  was  re;id  by  the  officer  would  have  been  admissible,  if  the  parties  to  the  suit 
had  been  the  .same,  (a  proposition  which  is  very  questionable),  here  the  parties  were 
not  the  same  ;  for  the  defendant,  against  whom  this  evidence  was  received,  was  no 
party  to  the  former  suit. 

It  was  then  contended  on  the  argument  before  us,  that  as  inadmissible  evidence 
had  been  received,  the  defendant  was  entitled  to  a  new  trial  without  the  payment  of 
costs.  But  we  are  of  opinion,  that  under  the  circumstances  of  this  case,  he  was  not. 
If  this  part  of  the  case  had  been  submitted  as  a  question  of  fact  for  the  jurj',  and 
improper  evidence  had  been  left  to  their  consideration,  the  defendant  would  certainly 
have  been  entitled  to  a  new  trial :  but  this  was  not  the  case,  for  this  question  was 
withdrawn  from  them;  and  Lord  Denman  reports,  that  "all  the  objections  and 
exceptions  were  reserved  for  the  consideration  of  the  Court  of  Exchequer."  As  no 
such  reservation  could  have  taken  place  without  the  implied  assent  of  both  sides, 
we  consider  ourselves  as  called  upon,  by  mutual  consent,  to  decide  upon  all  the 
technical  points,  whether  the  lessors  of  the  plaintiffs  are  entitled  to  recover  or  not; 
and  if  the  legal  evidence  shews  the  title  to  be  in  the  heir  at  law  of  Arthur  CTramer 
Miller,  we  ought  so  to  decide,  disregarding  the  immaterial  evidence  which  has  been 
improperly  received.  And  we  think  that,  upon  the  other  evidence,  the  title  was 
shewn  to  be  in  A.  G.  Miller  in  fee.  By  the  [124]  will  of  his  father,  the  Rev.  A. 
Miller,  in  1779,  the  estate  was  left  to  A.  G.  Miller  for  life,  remainder  as  he  should  by 
deed  or  will  appoint ;  and  in  default  of  appointment,  remainder  to  the  heirs  of  his 
body,  with  remainders  over.  The  evidence  of  the  execution  of  the  power  of  appoint- 
ment having  been  given,  the  lessors  of  the  plaintifl"  proceeded  to  make  out  a  title  in 
another  way,  bv  virtue  of  a  fine  levied  by  A.  (i.  Miller,  with  proclamations,  in  1790. 
The  evidence  given  was  not  the  chirograph,  but  an  examined  copy  of  the  record  of 
the  fine,  and  of  the  record  of  proclamations.  The  foinier  was  objected  to,  but  the 
objection  was  overiuled,  and  we  think  properly  overruled  ;  because  the  chirograph  is 
but  itself,  in  contemplation  of  law,  a  copy  of  the  original  record  delivered  out  by  the 
chirographer,  who  is  authorized  to  make  and  deliver  out  to  the  parties  such  a  copy  ; 
but  an  examined  copy  of  the  original  record  is  as  good  as  one  certified  by  the  officer. 
This  point,  indeed,  was  not  raised  on  the  motion  for  a  new  trial. 

It  was  then  proposed  by  the  lessors  of  the  plaintiff"  to  prove  a  declaration  of  the 
uses  of  the  fine,  by  proving  a  deed  of  conveyance  in  1802,  from  A.  G.  Miller  to  a 
purchiiser  of  a  part  of  his  estate,  reciting  the  fine,  and  stating  that  it  had  been 
levied  to  the  use  of  A.  G.  Miller  in  fee.  This  document  was  received  in  evidence, 
and  no  objection  taken  to  its  admissibility,  either  on  the  trial  or  motion  for  the  rule 
nisi.  The  argument,  therefore,  of  >Sir  William  Follett,  that  it  was  not  admissible  at 
all,  comes  too  late.  Assuming  the  deed  to  be  admitted,  it  is  proof  of  a  declaration  of 
the  uses  of  the  fine  to  A.  G.  ^liller  in  fee ;  and  the  question  is,  what  estate  A.  G. 
Miller  took  by  that  fine  and  declaration  of  uses. 

It  is  contended  by  Mr.  Daniel,  that  on  the  face  of  the  fine  itself,  there  was  a 
Ex.  Div.  VII.— 23 
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statement  of  a  consideration,  namely,  £1100  and  upwards,  given  bv  the  conusees ; 
and  that  this  was  evidence  against  the  lessors  of  the  plaintiff,  to  [125]  prove  that  a 
valuable  consideration  was  given,  and  if  so,  that  no  use  would  result  to  the  conusor. 
But  assuming  this  to  be  true,  the  deed  of  1802  is  evidence  to  shew  that  the  use  was 
declared  to  A.  G.  Miller  in  fee ;  and  consequently  the  case  is  to  be  considered  as  if 
the  use  had  been  so  declared. 

What  then  was  the  efTect  of  the  fine,  with  such  a  declaration  1  As  Arthur  G. 
Miller  was  tenant  for  life,  with  a  power  of  appointment,  remainder  in  default  of 
appointment  to  the  heirs  of  his  body,  and  as  we  assume  no  appointment  to  have  been 
made,  he  was  tenant  in  tail  in  possession,  and  consequently,  without  doubt,  his  fine 
operated  as  a  discontinuance,  and  turned  the  remainders  over  into  mere  rights  of 
action.  And  the  estate  taken  by  the  conusor,  by  virtue  of  the  fine  and  declaration  of 
uses,  was  not  a  base  fee,  or  determinable  fee  on  failure  of  issue  inheritable  under  the 
original  estate  tail,  but  strictly  and  properly  a  fee-simple,  defeasible  by  the  remainder- 
men in  tail,  by  bringing  a  real  action  {Seymour's  case,  10  Rep.  96  a.).  It  follows  that, 
until  defeated  by  that  mode,  the  fee-simple  continues  in  and  descends  from  the 
conusor,  and  therefore,  if  iu  this  case  the  lessors  of  the  plaintiff  were  the  heirs  at  law, 
they  were  entitled  to  recover. 

The  late  Keal  Property  Act,  3  &  4  Will.  4,  c.  47,  does  not  appear  to  raise  any 
question  in  this  case.  The  rights  of  the  remaindermen  to  a  formedon  are  preserved 
by  the  38th  section. 

The  result  is,  that  there  must  be  a  new  trial  on  payment  of  costs  ;  and  as  this  is 
not  a  matter  ex  debito  justitioe,  we  impose  the  terms  on  the  defendant  of  admitting, 
on  the  new  trial,  that  A.  G.  Miller  was  seised  in  fee  at  the  time  of  his  death  ;  and  in 
case  of  the  death  of  any  witnesses,  their  evidence  is  to  be  read  from  the  Judge's 
notes,  if  the  party  offering  the  evidence  shall  think  fit. 

Eule  absolute  accordingly. 

[126]     In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Vyse  v.  Wakefield.     Exch.  Chamber.     1840. 
[S.  C.  8  Dowl.  P.  C.  912  ;  4  Jur.  611.] 

A  writ  of  error  having  been  brought  on  the  judgment  of  the  Court  of  Exchequer 
in  this  case  (6  M.  &  \V.  442),  it  now  came  on  for  argument.  The  Court,  however,  on 
reading  the  record,  were  unanimously  of  opinion,  that  an  averment  of  notice  to  the 
defendant  that  the  policy  had  been  effected  was  necessary  to  make  the  declaration 
good,  and  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Memorandum. 

In  this  Vacation  William  Glover,  Esq.,  of  the  Middle  Temple,  and  Stephen 
Gaselee,  Esq.,  of  the  Inner  Temple,  were  called  to  the  degree  of  the  coif,  and  gave 
rings, — the  former  with  the  motto — "  Regina  et  lege  gaudet  serviens  :  "  the  latter  with 
the  motto — "  Nee  temere  nee  timide." 

End  of  Trinity  Vacation. 


[127]     Reports  of  Cases  Argued  and  Determined  in  the  Courts  of 
Exchequer,  and  Exchequer  Chamber,  Michaelmas  Term,  4  Victorle. 

Christy  v.  Tancred,  Finlay,  and  Two  Others.  1840. — A.  let  premises  to  four 
persons,  B.,  C,  I).,  &  E.,  for  a  year  certain,  ending  at  Midsummer,  1839,  with  a 
proviso  that  if,  a  month  at  least  before  the  termination  of  the  year,  a  request 
were  made  to  him  to  that  effect,  A.  would  grant  them  a  lease  for  seven,  fourteen, 
or  twenty-one  years.  The  lessees  were  directors  of  a  joint  stock  bank,  and 
occupied  the  premises  for  the  purpose  of  its  business.     B.  ceased  to  be  a  director 
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in  January,  and  C.  in  March,  1839.  On  the  31st  of  May,  the  solicitor  of  the 
directois  applied  to  A.  to  renew  the  tenanuy  for  another  year  to  the  then 
directors ;  but  no  agreement  to  that  effect  was  finally  executed.  On  the  20th  of 
June,  the  solicitor  applied  for  a  renewal  of  the  agreement  for  a  quarter  of  a  year; 
to  which  the  plaintiff,  on  the  •23rd,  replied  "that  he  should  consider  of  it." 
Nothing  further  passed  between  the  paities,  but  at  the  Michaelmas  following  the 
premises  were  delivered  up  to  A.  : — Held,  that  the  four  original  lessees  were 
liable  to  A.,  in  an  action  for  use  and  occupation,  for  the  rent  of  the  quarter  from 
Midsummer  to  Michaelmas. 

[S.  C.  10  L.  J.  Ex.  228.     See  further,  9  M.  &  W.  438.     See  Henderson  v.  Squire,  1869, 

L.  K.  4  Q.  B.  170.] 

Assumpsit  for  use  and  occupation.  The  defendants  Tancred  and  Finlay  pleaded 
non  assumpserunt ;  the  other  defendants  suffered  judgment  to  go  by  default.  At  the 
trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  Trinity  Term,  it 
appeared  that  the  defendants,  who  were  diiectors  of  the  " Trades'  Union  Bank," 
personall\'  agreed  with  the  plaintiff,  on  the  12th  of  July,  1838,  to  take  from  him 
certain  premises  in  Gracechureh-street,  from  the  Midsummer  preceding,  for  one  year 
certain,  with  a  proviso  that  if,  a  month  at  least  before  the  termination  of  the  [128] 
year,  a  request  were  made  to  the  plaintiff  to  that  effect,  the  plaintiff'  would  grant  the 
defendants  a  lease  for  seven,  fourteen,  or  twenty-one  years.  The  defendant  Tancred 
ceased  to  be  a  director  in  January,  and  the  defendant  Finlay  in  March,  1839.  The 
premises  continued  to  be  occupied  by  the  directors  for  the  time  being,  for  the  purposes 
of  the  business  of  the  Bank,  until  the  31st  of  May,  1839,  on  which  day  they  made  an 
application  to  the  plaintiff'  through  their  solicitor,  to  renew  the  tenancy  for  atiother 
year,  on  the  same  terms  as  before,  and  said  "the  names  would  be  difl'erent."  On  the 
13th  of  June  the  plaintiff's  solicitor  replied,  that  no  objection  would  be  made,  and 
required  to  have  the  names  of  the  proposed  lessees  furnished  to  him.  This  was  done, 
and  the  plaintiff's  solicitor,  a  few  days  afterwards,  sent  a  draft  agreement  for  a  lease 
for  perusal  by  the  solicitor  of  the  directors,  with  the  names  of  the  then  directors 
inserted  as  the  lessees.  This  agreement,  however,  was  not  executed,  and  on  the 
20th  of  June,  the  solicitor  of  the  directors  applied  to  the  plaintiff  to  know  if  he  would 
renew  the  agreement  with  them  for  a  quarter  of  a  year  longer,  (the  directors  being 
then  in  negotiation  for  another  house).  On  the  23rd  an  answer  was  returned  by  the 
plaintiff,  that  "  he  should  consider  of  it."  Nothing  further  occurred  between  the 
parties  until  the  following  Michaelmas,  when  the  possession  of  the  premises  was 
delivered  up  to  the  plaintiff.  This  action  was  brought  to  recover  the  quarter's  rent 
due  at  Michaelmas,  1839.  It  was  contended  for  the  defendants,  that  they  were  not 
liable  in  this  action,  which  was  brought  for  rent  accruing  due  after  the  peiiod  for 
which  they  had  contracted  with  the  plaintili',  and  after  they  had  ceased  jointly  to 
occupy.  The  Lord  Chief  Baron  overruled  the  objection,  and  a  verdict  was  found  for 
the  plaintiff,  damages  £105. 

Crowdcr  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  This  was  an 
action,  not  against  the  parties  [129]  who  actually  occupied  ;  but  against  the  parties 
to  the  original  agreement  for  one  year,  as  having  held  ovei-,  after  the  expiiation  of 
that  period,  on  the  teinis  of  the  agreement.  Undei'  the  ciicumstanees,  there  was  no 
legal  presumption  against  these  defendants,  so  as  to  render  them  liable.  It  was  a 
question  for  the  jury,  whether  the  plaintiff  had  not  accepted  the  new  directors  as 
tenants  for  the  quarter.  He  had  the  fullest  intimation  that  the  tenancy  of  the 
defendants  was  to  terminate  on  the  24th  of  June,  and  that  the  other  parties  were  in 
fact  in  possession.  It  cannot  be  said  that  they  were  trespassers.  [Farke,  B.  Suppose 
there  had  been  no  negotiation  between  the  parlies,  and  some  of  the  defendants  had 
continued  to  occupy,  they  would  all  liave  remained  liable.  It  is  their  duty,  at  the 
end  of  the  term,  to  give  up  the  tenant-}' :  if  by  themselves,  or  by  sub-tenants,  or  joint- 
tenants,  they  lemain  in,  they  are  liable  as  holding  over.  The  question  then  is  as 
to  the  effect  of  the  negotiation.  Now  there  was  nothing  amounting  to  a  contract : 
nothing  was  decided  on.  If  the  plaintiff  had  alisolutcly  accepted  the  names  of  the 
new  directors  as  tenants,  only  reserving  the  tcinis,  it  would  have  been  difl'crent.] 
What  defence  would  the  parties  who  actually  occupied  have  had  to  an  action  for  use 
and  occupation  ?  [Farke,  B.  It  docs  not  at  all  follow  that  the  landlord  might  not 
recover  against  the  parties  actually  occupying ;  he  may  waive  the  trespass,  and  go 
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against  them  for  the  actual  enjoyment  of  the  land.]  Surely  not,  when  he  has  a 
remedy  against  other  parties. 

Lord  Abinger,  C.  B.  I  think  there  is  no  weight  in  the  objection.  These  parties 
were  in  the  relation  of  landlord  and  tenants,  until  the  expiration  of  the  lease ;  and  the 
only  question  is,  whether  the  negotiation  for  a  fresh  lease,  pending  that  demise,  is 
sufficient  to  preclude  the  landlord  from  proceeding  against  those  who  held  over. 
This  was  a  [130]  mere  proposal  for  the  plaintiffs  acceptance ;  there  was  nothing 
amounting  to  an  agreement. 

Parke,  B.  It  is  clear  that  the  original  parties  to  this  agreement  continued  liable 
for  the  rent  as  tenants  holding  over,  unless  there  was  a  new  agreement  by  the  land- 
lord to  accept  other  peisons  as  his  tenants  in  their  stead.  The  dutj'  of  a  tenant  in 
this  respect  is  clearly  laid  down  by  Lord  Kenyon,  in  Harding  v.  Crethorne  (1  Esp.  57) : 
"When  a  lease  is  expired,  the  tenant's  responsibility  is  not  at  an  end;  for  if  the 
premises  are  in  the  possession  of  an  under-tenant,  the  landlord  may  refuse  to  accept 
the  possession,  and  hold  the  original  lessee  liable  ;  for  the  lessoi'  is  entitled  to  receive 
the  absolute  possession  at  the  end  of  the  term.  But  it  may  be  proved  that  the  lessor 
had  accepted  the  under-tenant  as  his  tenant."  The  only  question  therefore  is,  whether 
there  was  in  this  case  any  evidence  of  an  agreement  by  the  plaintiff'  to  accept  the  new 
parties  as  his  tenants  in  place  of  the  old.  If  the  negotiation  had  been  so  far  final  as 
that  he  agreed  to  accept  the  names  at  all  events,  although  the  rent  and  other  terms  of 
the  tenancy  were  to  lie  afterwards  settled,  that  might  be  sufficient  to  put  an  end  to 
the  liability  of  the  original  lessees.  But  there  is  no  evidence  of  any  agreement  to 
accept  any  particular  persons  on  any  defined  terms,  or  of  any  complete  bargain  at  all, 
but  only  of  a  proposal  for  a  tenanc}'  on  certain  terms,  which  never  came  to  anything 
more.  It  is  therefore  the  simple  case  of  the  lessees  holiling  over  by  their  under- 
tenants, and  consequently  they  continue  liable. 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Rule  refused. 


[131]  Doe  d.  Elizabeth  Dxyt  v.  Oxenham.  Exch.  of  Pleas.  1840. — Where 
a  lessor  permits  his  lessee,  during  the  continuance  of  the  lease,  to  pay  no  rent 
for  twenty  years,  the  lessor  is  not  therefore  barred,  by  the  stat.  3  &  4  Will.  4, 
c.  27,  s.  2,  from  recovering  the  premises  in  ejectment.  The  case  falls  within 
the  latter  branch  of  the  3rd  section,  which,  in  the  case  of  an  estate  or  interest 
in  reversion,  provides  that  the  right  of  action  shall  be  deemed  to  have  first 
accrued  when  it  became  an  estate  or  interest  in  possession.  The  lessor,  there- 
fore, may  recover  in  ejectment  at  any  time  within  twenty  years  after  the 
determination  of  the  lease. 

[S.  C.  10  L.  J.  Ex.  6;  4  Jur.  1016.] 

Ejectment  for  a  house  and  garden.  At  the  trial  before  Coleridge,  J.,  at  the  last 
Devon  as.sizes,  it  appeared  that  one  Richard  Bowden,  being  seised  in  fee  of  the 
premises  in  question,  in  the  year  179.3  demised  them  to  Thomas  Duxham  and  Ann 
Duxham  for  ninety-nine  years,  if  three  persons  named  in  the  lease,  or  the  survivors 
or  survivor  of  them,  should  so  long  live,  reserving  an  annual  rent  of  £38.  In  1815, 
John  Davy  acquired  the  fee  in  the  premises,  and  on  his  death  they  descended  to  his 
heir  at  law,  George  Davy,  who,  in  1825,  devised  them  to  Elizabeth  Davy,  the  lessor 
of  the  plaintiff,  in  fee.  In  the  j'ear  1802,  Ann  Duxham,  the  surviving  lessee  under 
the  lease  of  1795,  assigned  the  premises  to  the  defendant,  who  paid  the  rent  until 
1815,  when  he  entered  into  an  agreement  with  John  Davy,  that  on  Davy's  being 
allowed  to  make  certain  alterations  in  the  premises,  he  should  not  call  on  the  defendant 
for  payment  of  any  further  rent  during  his  life.  The  defendant  according!}'  occupied 
the  premises  without  payment  of  any  rent,  until  the  determination  of  the  lease  by 
the  death  of  the  last  cestui  que  vie,  in  1837.  The  present  action  was  thereupon 
commenced,  the  defendant  having  refused  to  give  up  the  possession.  It  was  con- 
tended for  the  defendant,  that  the  right  of  the  lessor  of  the  plaintiff  was  barred  by 
the  Stat.  3  and  4  Will.  4,  c.  27,  more  than  twenty  years  having  elapsed  since  1815, 
at  which  time  the  right  of  action,  by  reason  of  the  non-payment  of  the  rent,  first 
accrued.     The  learned  Judge  overruled  the  objection,  and  a  verdict  was  found  for 
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the  phiiiitiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict,  if  the 
Court  should  be  of  opinion  that  the  statute  was  a  bar. 

Montague  Smith  now  moved  accordingly.  The  second  fl32]  section  of  the  stat. 
3  and  i  Will.  4,  c.  27,  enacts,  "  that  no  person  shall  bring  an  action  to  recover  any 
land  or  rent,  but  within  twenty  years  next  after  the  time  at  which  the  right  to  bring 
such  action  shall  have  first  accrued,"  &c.  The  third  defines  the  period  when  the  right 
shall  be  deemed  to  have  first  accrued  in  various  cases  ;  which,  in  the  case  of  an  estate 
in  possession,  is  as  follows : — "  When  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed, 
have  been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed,  or  have  discontinued 
such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  lime  of  such  dispossession  or  discontinuance  of  possession,  or  at  the  last  time  at 
which  any  such  profits  or  rent  were  or  was  so  received."  Since  this  statute,  there- 
ford,  if  a  landlord  choose  to  sufler  his  tenant  to  remain  in  possession  of  the  land  for 
twenty  years  without  payment  of  rent,  and  without  having  commenced  any  proceed- 
ings against  him,  he  loses  his  right  to  the  land.  The  lessor  of  the  plaintiff  was 
entitled  to  the  rent  reserved  under  the  lease,  and  therefore  must  be  considered  as  a 
party  who  "  while  entitled  thereto,  has  discontinued  the  receipt "  thereof.  [Rolfe,  B. 
Suppose  no  rent  at  all  were  reserved  on  the  lease,  what  then  ?]  In  that  case,  as  there 
could  not  have  been  any  receipt  of  the  rent  or  profits  of  the  land,  the  landlord  would 
not  be  barred  by  the  tenant's  continuing  in  possession  for  twenty  years ;  but  where 
the  landlord,  by  his  own  laches,  allows  the  ten.iut  to  remain  in  possession  without 
paying  any  rent,  a  right  to  the  land  will  in  time  accrue  to  the  tenant.  The  35th 
section  also  provides,  that  the  receipt  of  the  rent  payable  by  any  tenant  or  lessee, 
shall,  as  against  such  lessee  or  any  person  claiming  undei'  him,  be  deemed  to  be  the 
receipt  of  the  profits  of  the  land,  for  the  purposes  of  the  act. 

[133]  Parke,  B.  I  think  there  is  no  ground  whatever  for  granting  a  rule  in  this 
ease.  The  point  appears  to  me  to  be  perfectly  clear,  and  I  cannot  see  how  any  doubt 
could  have  been  entertained  on  the  subject.  The  lessor  of  the  plaiutifi'  claims  an 
estate  in  remainder,  expectant  on  the  determination  of  a  lease  granted  for  ninety-nine 
years,  if  these  persons  named  in  the  lease  should  so  long  live.  She  has  but  the  right 
of  possession  until  the  end  of  that  period,  or  the  expiration  of  the  last  of  the  three 
lives.  Her  case,  therefore,  falls  within  the  latter  part  of  the  3rd  section,  of  the  act, 
which  provides,  that  "  when  the  estate  or  interest  claimed  shall  have  been  an  estate  or 
interest  in  remainder  or  reversion,  or  other  future  estate  or  interest,  and  no  person 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of  such  land,  or  the  receipt 
of  such  rent,  in  respect  of  such  estate  or  interest,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  when  such  estate  or  interest  became  an  estate  or  interest 
in  possession."  And  the  9th  section  throws  light  on  this  subject.  It  enacts,  that 
"when  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  laud,  or  in 
receipt  of  any  rent,  by  virtue  of  a  lease  in  writing,  by  which  a  rent  amounting  to  the 
yearly  sum  of  20s.  shall  be  reserved,  and  the  rent  reserved  by  such  lease  shall  have 
been  received  by  some  person  wrongfully  claiming  to  be  entitled  to  such  land  or  rent 
in  reversion,  immediately  expectant  on  the  determination  of  such  lease,  and  no 
payment  in  lespect  of  the  rent  reserved  by  such  lease  shall  afterwards  have  been  made 
to  the  person  rightfully  entitled  thereto,  the  right  of  the  person  entitled  to  such  land 
or  rent,  subject  to  such  lease,  to  bring  au  action  after  the  determination  of  such  lease, 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  rent  reserved  by  such 
leiise  was  first  so  received  by  the  person  wrongfully  claiming  as  aforesaid  ;  and  no 
such  right  shall  be  deemed  to  have  first  accrued  upon  the  determination  of  such  lease 
to  the  person  rightfully  entitled."  Here  [134]  there  has  been  no  adverse  claim,  and 
no  payment  of  rent  to  any  other  person  ;  it  is  the  mere  wise  of  a  landlord  omitting  to 
compel  his  tenant  to  pay  the  rent  reserved  by  his  lease.  The  right  of  the  plainlifi' 
luauifestly  accrued  on  the  determination  of  the  lease,  and  he  is  entitled  to  bring  his 
action  at  any  time  within  twenty  years  from  that  period. 

Aldkk.son,  B.  This  cannot  properly  be  called  a  discontinuance  of  the  pusscssiou 
or  receipt  of  the  profits.  If  we  were  to  construe  the  statute  according  to  the  defen- 
dant's view  of  it,  we  should  in  fact  determine,  that  a  landlord  who  gets  no  rent  from  an 
insolvent  tenant  for  twenty  years,  thereby  loses  the  estate. 

UuKNiiY,  B.,  and  IvuM'E,  B.,  concurred. 

liule  refused. 
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Williams  v.  Moulsdale.  Exch.  of  Pleas.  1840. — In  debt  for  use  and  occupation, 
goods  sold,  &c.  to  which  the  defendant  pleaded  nunquam  indebitatus  and  a  setoff, 
the  verdict  was  entered  at  nisi  prius  for  the  plaintiff,  subject  to  a  reference  of  the 
cause  to  an  arbitrator,  who  was  to  certify  whether  the  verdict  should  stand,  and 
for  what  amount,  or  whether  it  should  be  vacated,  and  a  verdict  entered  for  the 
defendant.  The  arbitrator  certified  that  the  verdict  should  be  vacated,  and  a 
verdict  entered  for  the  defendant  on  both  issues  : — Held,  that  he  had  a  right  to 
do  so,  and  that  the  certificate  was  not  inconsistent. 

[S.  C.  10  L.  J.  Ex.  2  ;  4  Jur.  1038.] 

This  was  an  action  of  debt  for  use  and  occupation,  with  counts  for  goods  sold, 
money  paid,  and  on  an  account  stated  ;  to  which  the  defendant  pleaded,  first,  nunquam 
indebitatus  ;  and,  secondly,  a  set-off  to  the  whole  declaration.  The  cause  came  on  for 
trial  at  the  last  Denbighshire  Assizes,  when  it  was  agreed  that  a  verdict  should  be 
taken  for  the  plaintiff  for  the  damages  in  the  declaration,  subject  to  a  reference  of  the 
cause  to  an  arbitrator,  who  was  to  certify  whether  the  verdict  so  entered  for  the 
plaintiff  should  stand,  and  if  so,  for  what  amount,  or  whether  it  should  be  va-[135]- 
cated,  and  a  verdict  entered  for  the  defendant.  The  arbitrator  certified  that  the 
verdict  should  be  vacated,  and  a  verdict  entered  for  the  defendant  on  both  issues. 

Townsend,  for  the  plaintiff,  now  moved  for  a  rule  to  shew  cause  why  the  certificate 
of  the  arbitrator  should  not  be  set  aside,  or  why  a  verdict  should  not  be  entered  for 
the  plaintiff  on  the  fii'st  issue.  This  certificate,  finding  for  the  defendant  both  on  the 
issue  of  set-off  and  on  that  of  nunquam  indebitatus,  is  inconsistent.  Fcnton  v.  Dimes 
(Q.  B.,  Trin.  T.  1840  ;  not  yet  reported)  is  an  authority  for  the  plaintiff.  That  was 
an  action  of  assumpsit,  to  which  there  were  pleas  of  non-assumpsit,  payment,  and 
set-off.  The  cause  and  all  matters  in  difference  were  referred  to  an  arbitrator,  who 
directed  a  general  verdict  to  be  entered  for  the  defendant.  The  Court  set  aside 
the  award,  on  the  ground  that  the  arbitrator,  having  found  that  nothing  was  due  from 
the  defendant  to  the  plaintiff,  but  that  the  plaintiff  was  under  an  obligation  to  him  in 
respect  of  the  set-oft' claimed,  ought  to  have  found  the  amount  due  from  the  plaintiff' 
to  the  defendant;  and  that  as  he  had  not  done  so,  his  award  was  inconsistent. 
[Parke,  B.  There  the  arbitrator  was  to  decide  all  matters  in  difference  between  the 
parties,  therefore  he  should  have  found  the  balance  :  here  the  only  matter  left  to  him 
to  decide  is,  how  the  issues  in  the  cause  are  to  be  found.]  But  the  finding  is  incon- 
sistent ;  .since,  if  there  be  nothing  owing  from  the  defendant  to  the  plaintiff,  the  case 
is  not  within  the  statutes  of  set-oft'.  [Parke,  B.  Supposing  nothing  be  due  from  the 
defendant  to  the  plaintiff",  and  £100  be  due  from  the  plaintiff  to  the  defendant,  there 
is  no  inconsistency.  Suppose  there  were  no  plea  but  that  of  set-oft',  and  the  plaintiff 
could  not  prove  that  the  defendant  owed  him  anything,  and  the  defendant  proved 
that  the  plaintiff'  owed  him  £100,  the  verdict  ought  to  be  entered  [136]  for  the 
defendant.  There  each  issue  is  to  be  considered  as  if  it  were  the  only  one.]  Secondly, 
the  certificate  ought  to  be  amended,  by  entering  the  first  issue  for  the  plaintiff. 
There  was  no  evidence  to  support  the  finding  for  the  defendant  on  that  issue  :  and 
Woof  V.  Hooper  (4  Bing.  N.  C.  449)  shews  that  an  arbitrator,  having  power  to  certify, 
may  enter  a  verdict  on  the  several  issues,  according  to  the  evidence.  [Alderson,  B. 
There  the  arbitrator  directed  a  general  verdict,  under  the  supposition  that  he  was 
bound  to  do  so ;  but  the  Court  held  that  he  was  not,  but  that  he  might  enter  it 
otherwise.] 

Parke,  B.  In  the  case  cited,  it  was  put  in  argument  that  the  arbitrator  had  no 
power  to  enter  the  verdict  on  each  issue  ;  and  the  Court  only  decide  that  he  has 
power  to  do  so  :  there  was  no  contest  that  if  he  had  the  power,  he  ought  to  have  done 
so.  Having  done  so  here,  his  finding  is  conclusive,  and  we  cannot  enter  into  his 
reasons.  As  to  the  other  point,  there  is  no  inconsistency  whatever  on  the  record. 
The  arbitrator  seems  to  me  to  have  done  quite  right. 

Alderson,  B.  The  case  of  Fenton  v.  Dimes  is  distinguishable  from  the  present ; 
because  there  the  reference  being  of  all  matters  in  difference,  and  it  appearing  on  the 
face  of  the  award  that  something  was  due  from  the  plaintiff  to  the  defendant,  and 
nothing  due  from  the  defendant  to  the  plaintiff,  the  arbitrator  ought  to  have  gone  on 
to  find  the  balance  due  to  the  defendant;  but  here  the  reference  is  of  the  cause  only. 
As  to  the  other  point,  the  case  of  Woof  v.  Hooper  does  not  apply.     There  the  arbitrator 
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supposed  himself  bound  to  order  a  general  verdict,  whereas  the  Court  decided  that  he 
had  the  same  power  as  a  jury,  of  directing  a  verdict  to  be  entered  on  the  several 
[137]  issues  :  but  here  the  application  is  to  set  aside  the  finding  as  against  evidence ; 
the  answer  is,  that  the  certificate  of  the  arbitrator  is  conclusive  on  the  parties. 
Kule  refused. 


Jefferson  v.  Warrington.  Exch.  of  Pleas.  1840. — After  the  death  of  the  plaintiff 
in  an  action,  his  executrix  obtained  an  order  for  referring  the  bill  of  the  pl.iintiffs 
attornej'  to  taxation.  Less  than  a  sixth  having  been  taxed  ofl  : — Held,  that  the 
executrix  was  liable  to  the  costs  of  the  taxation. 

[S.  C.  10  L.  J.  Ex.  79 ;  4  Jur.  993.] 

This  was  a  rule  calling  upon  Elizabeth  Antrobus,  executrix  of  the  plaintiff 
Jefferson,  and  upon  her  husband  in  right  of  her,  to  shew  cause  why  they  should  not 
pay  the  costs  of  the  taxation  of  the  bill  of  Mr.  Morton,  the  attorney  of  the  plaintiff 
in  this  cause.  After  the  plaintiff's  death,  Mrs.  Antrobus,  as  his  executrix,  had 
obtained  an  order  in  the  usual  form  for  the  delivery  by  Morton  of  his  bill  of  costs,  in 
order  that  it  might  be  referred  to  taxation ;  and  on  the  taxation  less  than  one  sixth 
having  been  taken  off,  this  application  was  made  under  the  statute  2  Geo.  2,  c.  23, 
s.  23,  to  compel  paj-ment  of  the  costs  of  the  taxation. 

Petersdorff  shewed  cause.  This  application  cannot  be  sustained  against  the 
executrix.  No  one  but  the  client  of  the  attorney  is  compellable,  under  the  2  Geo.  2, 
c.  23,  s.  23,  to  pay  the  costs  of  taxation.  The  words  of  the  statute  are: — "If  the 
bill  taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  then  the  attorney  or  solicitor 
is  to  pay  the  costs  of  taxation  ;  but  if  it  shall  not  be  less,  the  Court  in  their  discretion 
shall  charge  the  attorney  or  client,"  «&c.  If,  at  the  time  of  the  application  to  tax  the 
bill  in  this  case,  an  express  condition  of  payment  had  been  imposed  on  the  executrix, 
the  case  would  lie  different.  [Alderson,  B.  She  applies  as  client  to  tax  ;  she  is 
not  entitled  to  tax  the  bill  unless  she  be  the  client ;  can  she  afterwards  say  she  is  not 
the  client,  and  is  not  bound  [138]  by  the  order  of  the  Court!]  It  does  not  follow, 
because  she  has  oljtained  the  reference  to  taxation,  that  she  is  to  be  subject  to  the 
costs  of  it,  unless  the  words  of  the  statute  are  sufficient  to  comprehend  the  case.  She 
is  not  the  client,  but  only  his  representative.  It  has  been  decided  that  the  executor 
of  an  attorney  is  not  liable,  under  the  same  clause,  to  pay  the  costs  of  the  taxation 
where  more  than  a  sixth  is  tiiken  oft':   JTeston  v.  Pool  (2  Stra.  1056). 

Crompton,  contr;\,  was  not  called  upon. 

Pakke,  B.  The  statute  gives  the  Court  power  to  refer  the  bill  for  fixation  on 
the  application  of  "  the  party  or  parties  chargeable  by  such  bill  ; "  and  when  it  after- 
wards speaks  of  the  costs  being  paid,  according  to  the  event  of  the  taxation,  by  the 
attorney  or  the  client,  the  word  "  client "  is  evidently  synonymous  with  the  words 
"party  chargeable."  Here  the  executrix  applied  as  the  party  chargeable  by  the  bill, 
to  have  it  referred  to  taxation. 

Aldek.SON,  B.  The  case  of  the  executor  of  an  attorney  differs  ;  he  is  not  the 
person  who  makes  out  the  bill,  and  ought  not  to  be  held  responsible  for  the  act  of 
another  person.  So  here,  if  it  had  been  the  testator  who  had  made  the  application  to 
tax,  the  executrix  ought  not  to  have  been  held  liable.  But  the  "  client "  clearly 
means  the  "  party  chargeable  "  with  the  bill,  which  in  this  case  was  the  executrix. 

Rule  absolute. 


[139]  Doe  d.  Kindersley  and  Others  v.  John  Hughes  and  Elizabeth  Hughes. 
Kxch.  of  Pleas.  1840. — A  tenant  held  a  house  and  land  from  year  to  year,  the 
land  from  the  2nd  of  February,  the  house,  &c.,  from  the  1st  of  May.  On  the 
16th  of  February,  1838,  a  notice  to  (juit  was  served  on  him,  recjuiring  him  to 
quit  and  deliver  up  the  farm  at  the  end  of  his  present  year's  holding: — Held, 
that  this  w;is  a  good  notice  to  determine  the  tenanc\'  in  the  spring  of  1839  ;  it 
not  being  shewn  on  the  part  of  the  tenant  that  the  land  wiis  not  the  principal 
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subject  of  the  holding. — A  notice  to  quit,  given  by  a  person  authorized  by  one 
of  several  lessors,  joint-tenants,  determines  the  tenancy  as  to  all. 

[S.  C.  10  L.  J.  Ex.  185.] 

Ejectment  to  recover  a  house  and  lands  in  the  county  of  Denbigh.  The  declara- 
tion contained  three  demises,  all  dated  3rd  of  May,  1S39  ;  the  first  by  R.  T.  Kindersley 
and  A.  Chambers  i  the  second  by  A.  Chambers  alone  ;  the  third  by  H.  W.  Seton 
and  A.  Chambers.  At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Denbighshire 
Assizes,  it  appeared  that  the  pi'emises  in  question  were  a  farm  (the  extent  of  it  did 
not  appear)  part  of  a  considerable  estate  vested  in  tru.stees  for  the  benefit  of  a  Miss 
Shipley,  which  had  been  occupied  by  the  defendants  for  many  years  as  tenants  from 
year  to  year.  The  actual  period  of  the  commencement  of  their  tenancy  was  not 
shewn  ;  but  it  was  proved  to  be  the  usage  of  the  estate,  that  the  tenants  should  enter 
upon  the  lands  on  the  2nd  of  February,  and  upon  the  house  and  outbuildings  on  the 
1st  of  May.  On  the  16th  of  February,  1838,  the  following  notice  to  quit  was  given 
to  the  defendants  : — 

"  As  agent  for  and  on  behalf  of  your  landlords,  Henry  Wilmot  Seton  and  Alexander 
Chambers,  trustees  of  Miss  A.  L.  Shipley,  I  hereby  give  you  notice  to  quit  and  deliver 
up  the  farm,  lands,  and  premises  which  you  hold  under  them,  at  the  end  of  your 
present  year's  holding  thereof.     Dated  this  16th  day  of  February,  1838. 

'"'J.  v.  HORNE, 
"  Agent  to  the  trustees." 

This  notice  was  served  by  the  clerk  of  Mr.  Home,  who  at  the  time  explained  the 
nature  of  it  to  the  defendant,  John  Hughes  (he  being  an  illiterate  man),  and  told  him 
that  his  time  for  quitting  would  be  in  the  spring  of  the  following  year.  The  clerk 
stated  that  Mr.  Home  had  authority  to  receive  the  rents  and  manage  the  estates,  and 
that  he  (the  witness)  had  on  one  occasion,  four  years  ago,  [140]  let  a  small  farm. 
Mr.  Home  was  also  called,  and  stated,  that  about  the  end  of  1836  or  the  beginning 
of  1837,  he  was  in  London  to  settle  his  accounts  with  the  trustees,  (the  then  trustees 
being  Messrs.  Seton  and  Chambers)  and  there  saw  Mr.  Seton,  and  informed  him  that 
some  of  the  farms  were  kept  in  bad  repair,  and  that  the  defendants'  was  one :  upon 
which  Mr.  Seton  directed  him  to  give  notices  to  quit  in  all  such  cases.  In  June,  1838, 
Mr.  Seton  ceased  to  be  a  trustee,  and  he  and  Mr.  Chambers  conveyed  their  estate  to 
Messrs.  Kindersley  and  Chambers. 

It  was  contended  for  the  defendants,  first,  that  the  notice  to  quit  was  insufficient 
on  the  face  of  it,  inasmuch  as  it  was  to  quit  at  the  end  of  the  defendant's  present 
year's  holding,  i.e.,  in  May,  1838,  for  which  it  was  too  late,  and  that  it  could  not 
operate  to  determine  the  tenancy  at  the  end  of  a  subsequent  year;  secondly,  that 
there  was  no  evidence  of  authority  from  the  trustees  to  Mr.  Home  to  determine  the 
tenancy.  The  Lord  Chief  Justice  reserved  both  points,  and  a  verdict  passed  for  the 
plaintiff,  leave  being  given  to  the  defendant  to  move  to  enter  a  nonsuit. 

Welsby  now  moved  accordingly.  First,  the  written  notice  to  quit  was  insufficient. 
None  of  the  oases  have  gone  so  far  as  to  say  that  a  notice  in  these  terms  can  be  applied 
to  a  subsequent  year.  In  Doe  d.  Williams  v.  Smith  (.5  Ad.  &  Ell.  350),  where  the 
tenancy  commenced  on  the  same  days  as  in  the  present  case,  a  notice  given  on  the 
28th  of  October,  1833,  to  quit  both  land  and  house  "at  the  expiration  of  half  a  year 
from  this  notice,  or  at  such  other  time  or  times  as  your  present  year's  holding  of  the 
premises,  or  of  any  part  theieof  respectively  shall  expire  after  the  expiration  of  half  a 
year  from  this  notice,"  was  held  sufficient  to  determine  the  tenancy  in  the  spring  of 
1835 ;  but  that  was  by  reason  of  the  latter  words,  which  rendered  it  impossible  that 
the  te-[141]-nant  should  be  misled,  and  the  Court  therefore  rejected  the  word 
"present"  as  surplusage.  But  here  the  only  words  are  "at  the  end  of  your  present 
year's  holding."  Now,  at  the  time  of  the  service  of  this  notice,  the  current  year  was 
that  which  would  expire  on  the  1st  May,  in  the  same  J'ear;  and  the  insufficiency  of 
the  written  notice  cannot  be  helped  by  the  parol  contemporaneous  statement  of  the 
party  serving  it.  [Lord  Abingei',  C.  B.  The  year  then  running  was  that  which 
had  commenced  on  the  2nd  of  February  preceding.]  That  is  on  the  assumption 
that  the  land  was  the  principal  subject  of  the  demise,  and  the  house,  &c.,  only  the 
accessory  ;  but  there  was  no  evidence  from  which  to  infer  that.     [Parke,  B.     Did  you 
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ask  that  that  t|uestion  should  be  left  to  the  juryl]  No — it  was  for  the  phiii)tifT  to 
have  given  evidence  on  the  subject.  [Parke,  B.  In  that  case,  Doe  d.  Heapi/  v. 
Howard  (11  East,  498)  is  an  express  authority  against  you  :  it  was  there  held,  that  it 
is  a  question  for  the  jury,  which  is  the  principal  and  which  the  accessorial  subject  of 
demise,  in  order  foi'  the  Judge  to  decide  whether  the  notice  for  the  whole  was  given 
in  time  ;  and  that,  if  the  party  against  whom  he  decides  does  not  desire  him  to  leave 
that  question  to  the  jury,  it  must  be  taken  that  he  acquiesces  in  the  fact  assumed  by 
him  as  the  ground  of  his  decision.] 

Secondly,  that  there  was  no  proof  that  Home  had  a  sufficient  authority  from  the 
trustees  to  determine  the  tenancy.  A  notice  to  quit,  given  by  a  third  party,  professing 
to  be  an  agent  for  joint-tenants,  is  not  good,  unless  his  act  be  ratified  before  the 
service  of  the  notice:  Doe  d.  Mann  v.  IFalter.s  (10  B.  &  C.  626).  [Parke,  B.  Here 
the  party  was  previously  authorized  by  one  of  the  trustees :  that  is  the  same  as  if 
that  trustee  had  given  the  notice  :  and  Doe  d.  Aalin  v.  Siimmersett  (1  B.  &  Adol.  135), 
is  an  express  authority  that  a  notice  to  quit  l)y  [142]  one  of  several  joint-tenants, 
purporting  to  be  given  on  behalf  of  them  all,  is  good  for  all,  because  the  tenant  holds 
the  premises  only  so  long  as  he  and  they  all  shall  agree.] 

Per  Curiam.     Kule  refused. 


GOREN  V.  TuTE.  Exch.  of  Pleas.  18-40. — -Where  application  is  made  to  set  aside 
proceedings  for  irregularity  after  eight  days,  but  within  the  eight  days  a  similar 
application  had  been  unsuccessfully  made  to  a  Judge  at  chambers,  the  Court 
cannot  take  notice  of  such  application  at  chambers,  unless  it  be  shewn  on  affidavit, 
even  though  the  Judge,  being  in  Court,  certifies  the  fact. 

[S.  C.  8  Dowl.  P.  C.  868;  10  L.  J.  Ex.  61  ;  4  Jur.  1017.] 

Humfrey  had  obtained  a  rule  for  setting  aside  the  copy  and  service  of  the  writ  of 
summons  in  this  cause,  on  the  ground  that  the  defendant's  place  of  abode  was  not  set 
forth  in  the  writ  according  to  the  form  prescribed  by  the  Uniformity  of  Process  Act, 
2  Will.  4,  c.  39.  The  writ  was  served  on  the  24th  of  October.  The  learned  counsel 
stated,  that  on  the  31st,  an  application  was  made  to  Gurney,  B.,  at  chambers,  to  set 
aside  the  service ;  but  the  learned  Judge  declined  to  interfere.  On  the  2nd  of 
November,  the  present  rule  was  moved  for ;  l)ut  there  was  no  affidavit  to  shew  what 
had  taken  place  at  chambers. 

Corrie  shewed  cause,  and  objected  that  as  the  Court  could  know  nothing  of 
the  application  at  chambers,  unless  it  was  regularly  brought  before  them  by  affidavit, 
the  present  application  appeared  as  the  only  one  that  had  been  made  on  the 
subject,  and  was  therefore  too  late,  being  after  the  expiration  of  eight  days  from  the 
service  of  the  writ. 

GuKNEV,  B.,  being  present  in  Court,  stated  that  the  application  had  been  made  to 
him  as  al)ove  mentioned  ;  and 

Humfrey,  in  support  of  the  rule,  contended  that  the  presence  of  the  learned  Judge 
in  Court,  certifying  the  fact,  was  sufficient,  and  likened  it  to  the  case  of  a  Judge's 
order,  which  it  never  was  necessary  to  verify  by  affidavit. 

[143]  1'akki<;,  B.  This  is  certainly  an  objection  strictissimi  juris,  but  it  must 
prevail.  The  cause  of  the  delay  in  making  the  application  ought  to  have  been 
explained  by  affidavit.     The  rule  must  be  discharged,  but  without  costs. 

Aldeuson,  B.  The  Court  can  know  nothing  of  what  has  passed  at  chambers,  but 
by  affidavit.  The  case  of  a  Judge's  order  is  dillerent ;  there  the  order,  when  produced, 
speaks  for  itself ;  but  parties  have  no  right  to  tax  the  memory  of  the  Judge  as  to 
every  case  brought  before  him  at  chambers. 

Rule  discharged  without  costs. 


Denne  r.  Knoit.  l']xch.  of  Pleas.  1840. — Where  an  insolvent,  being  arrested  after 
his  discharge  for  a  new  debt,  agreed,  on  A.'s  becoming  his  bail,  to  give  him  a  bond 
for  £300,  in  which  amount  was  includeil  a  debt  of  .£80,  which  had  been  inserted 
in  the  insolvent's  schedule  : — Held,  that  the  insolvent  was  not  entitled  to  bo 
Ex   ])iv.  VII. — 23* 
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discharged  out  of  custody,  having  beeti  taken  in  execution  in  an  action  by  A- 
upon  the  bond,  in  which  he  had  sufl'ered  judgment  to  go  by  default. 

[S.  C.  9  Dowl.  P.  C.  224;  10  L.  J.  Ex.  80.] 

The  defendant  being  indebted  to  the  plaintiff  in  the  sum  of  £80,  in  February, 
1831,  petitioned  the  Insolvent  Debtors'  Coui-t  for  his  discharge,  and  was  discharged 
accordingly  in  April  in  the  same  .year,  the  plaintif}"'s  debt  having  been  inserted  in  the 
same  schedule.  He  was  afterwards  arrested  for  a  new  debt,  when  the  plaintiff  agreed 
to  become  his  bail,  on  the  defendant's  giving  him  a  bond  for  £.'300,  in  which  sum  was 
included  the  old  debt  of  £80.  The  plaintiff,  in  1839,  sued  the  defendant  on  this 
bond ;  and  judgment  having  been  signed  for  want  of  a  plea,  a  ca.  sa.  issued  thereon 
against  the  defendant,  under  which  he  was  arrested.  Rolfe,  B.,  having  made  an  order 
for  his  discharge  out  of  custody,  a  rule  nisi  was  obtained  to  set  aside  this  order : 
against  which 

Miller  shewed  cause.  The  defendant  was  entitled  to  his  discharge,  the  bond  in 
respect  of  which  the  judgment  was  signed,  and  execution  issued,  having  been  given 
to  secure,  not  only  a  new  debt,  but  also  the  old  debt  of  £80,  in  respect  of  which  the 
defendant  had  been  discharged  under  [144]  the  Insolvent  Debtors'  Act.  The  bond 
was  a  fraud  on  the  other  creditors  of  the  defendant,  and  was  in  violation  of  the  policy 
of  the  statute,  that  the  debtor  shall  be  released  in  the  first  instance  from  the  pressure 
of  his  debts,  in  order  that  he  may  be  able  to  employ  his  future  exertions  in  obtaining 
the  means  of  satisfying,  in  just  proportions,  the  claims  of  all  his  creditors.  Here  the 
effect  of  this  bond  was  to  enable  the  plaintiff  to  obtain  a  disproportionate  payment 
out  of  the  future  effects  of  the  insolvent ;  it  was  therefore  altogether  void  :  Jackson  v. 
Davison  (4  B.  &  Aid.  691),  Tabr<wi  v.  Freeman  (2  C.  &  M.  4-51  ;  4  Tyr.  ISO). 

Ogle,  contra.  Fhilpoi  v.  Asldt  (1  CM.  &  R.  85 ;  4  Tyr.  721),  is  an  authority  to 
shew  that  this  defendant  was  not  entitled  to  his  discharge.  There  a  debtor,  after 
having  been  discharged  under  the  Insolvent  Debtors'  Act,  contracted  a  new  debt : 
and  for  that  debt,  as  well  as  for  an  old  debt  inserted  in  his  .schedule,  gave  a  bill  of 
exchange.  Being  sued  on  the  bill,  he  gave  a  warrant  of  attorney  for  the  amount,  and 
the  Court  refused  to  set  it  aside.     [He  was  then  stopped  by  the  Court.] 

Parke,  B.  I  am  clearly  of  opinion,  that  the  defendant  is  not  entitled  to  be  dis- 
charged out  of  custody.  If  he  wished  to  avail  himself  of  the  protection  given  him  by 
the  Insolvent  Debtors'  Act,  he  should  have  pleaded  his  discharge  from  the  sum  of 
£80,  and  might  to  that  extent  have  reduced  the  amount  of  the  plaintiff's  demand. 
This  bond  was  given  to  secure  the  sum  of  £300,  of  which  £220  are  a  new  debt.  The 
security  is  not  illegal  as  to  that  sum  :  indeed,  my  impression  is,  that  it  is  not  illegal 
at  all.  If  a  party  who  has  been  discharged  under  the  Insolvent  Debtors'  Act,  be 
subsequently  arrested  on  mesne  process  [145]  for  a  debt  in  I'espect  of  which  he  was 
discharged,  the  law  enables  him  to  apply  for  his  discharge ;  but  if  an  action  be 
brought  against  him,  and  instead  of  pleading  his  discharge,  he  allows  the  plaintiff  to 
obtain  final  judgment,  it  is  his  own  default,  and  the  law  must  take  its  course.  The 
rule  for  setting  aside  the  order  of  my  Brother  Kolfe  must  therefore  be  absolute. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

Mann  v.  Williamson.  Exch.  of  Pleas.  1840. — The  affidavit,  in  answer  to  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  stated  that  the  plaintiff,  after  filing  the 
declaration,  was  given  to  understand  that  the  defendant  was  insolvent,  and 
therefore  instructed  his  attorney  not  to  proceed  to  trial : — Held,  that  this  affidavit 
was  not  sufficient  to  compel  the  defendant  to  accede  to  a  stet  processus,  but  that 
he  was  entitled  to  a  peremptory  undertaking. 

[S.  C.  10  L.  J.  Ex.  16;  4  Jur.  106.3.] 

Cowling  shewed  cause  against  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit,  on 
an  affidavit  of  the  plaintiff,  which  stated  that  after  filing  the  declaration  in  this  cause, 
he  had  been  given  to  understand  that  the  defendant  was  in  insolvent  circumstances, 
and  unable  to  pay  the  debt  and  costs,  and  had  therefore  instructed  his  attorney  not  to 
proceed  to  trial.  Under  these  ciicumstances,  the  defendant  ought  to  be  compelled  to 
accept  a  stet  processus. 
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Gray,  contra,  contended  that  the  affidavit  was  not  sufficient  to  entitle  the  plaintiff 
to  a  stet  processus,  but  that  the  rule  ought  to  he  discharged  on  a  peremptory  under- 
taking. The  plaintiff  did  not  say  that  he  had  not  proceeded  in  the  action  after  he 
discovered  the  insolvency,  nor  that  it  was  after  issue  joined ;  neither  did  he  even 
speak  to  his  belief  of  the  fact.  He  cited  Si/mes  v.  Amor  (6  M.  &  W.  814  ;  8  Dowl. 
P.  C.  773). 

Per  Curiam.  The  plaintiff  must  give  a  peremptory  undertaking.  It  only  appears 
that  the  discovery  of  the  insolvency  was  made  aft«r  filing  the  declaration,  and  the 
plaintiff  does  not  even  speak  to  his  belief  of  it. 

Rule  discharged  on  a  peremptory  undertaking. 

[146]  Bentley  v.  Berrey.  E.Ych.  of  Pleas.  1840.— An  application  for  an  order 
under  1  (fe  2  Vict.  c.  110,  s.  3,  for  a  capias  to  issue  against  a  defendant,  cannot 
be  made  to  the  Court  at  Westminster,  but  may  be  made  to  a  single  Judge 
sitting  there. 

In  this  case  Jervis  applied  to  the  Court  to  grant  a  special  order  for  a  capias  to 
issue  against  the  defendant  under  the  1  &  2  Vict.  c.  110,  s.  3,  stating  that  it  was 
essential  that  the  order  should  be  obtained  before  three  o'clock,  until  which  hour  a 
Judge  would  not  be  at  chambers  :  and  he  submitted,  that  the  language  of  the  statute, 
"shall  shew  to  the  satisfaction  of  a  Judge  of  the  superior  Courts,"  &c.,  would  include 
any  one  of  the  learned  Judges  sitting  here,  who  would  now  look  at  the  affidavits. 

The  Court,  however,  thought  that  the  application  could  only  be  made  to  a  Judge 
out  of  Court,  or  sitting  alone  :  and  shortly  afterwards,  all  the  Barons  having  retired 
for  a  short  time  except  Gurney,  B.,  that  learned  Judge  read  the  affidavits,  and  granted 
the  order. 

Blackvyell  v.  Allen.     Exch.  of  Pleas.     1840. — A  rule  obtained  on  an  affidavit  the 
jurat  of  which  is  without  date,  will  hereafter  be  discharged  with  costs. 

[S.  C.  10  L.  J.  Ex.  65.] 

Humfrey  had  obtained  a  rule  in  this  case  to  set  aside  the  taxation  of  costs  (on  a 
rule  to  compute),  and  the  judgment  and  execution  thereon,  for  iriegulaiity,  with 
costs,  on  the  ground  that  a  copy  of  the  bill  of  costs  had  not  been  delivered  together  with 
the  notice  of  taxation,  pursuant  to  the  rule  of  this  Court,  M.  T.  1  Will.  4,  s.  10. 

Corrie  shewed  cause,  and  objected  that  the  jurat  of  the  affidavit  on  which  the  rule 
was  obtained  had  no  date,  and  contended  that  for  this  defect  the  rule  ought  to  be 
discharged  with  costs  ;  citing  Cooper  v.  Archer  (12  Price,  149),  and  Houlden  v.  Fassim 
(6  Bing.  236). 

[147]  Humfrey,  contri,  urged  that  these  cases  were  not  of  recent  date,  and  that 
the  practice  had  since,  notwithstanding  the  threat  held  out  in  them,  been  otherwise. 

Tbe  Court  discharged  the  rule  without  costs  ;  but  intimated  that  in  future  the 
authorities  referred  to  would  be  strictly  acted  upon,  and  the  rule  would  in  such  cases 
be  discharged  with  costs. 

Cotton  v.  Godavin.  Exch.  of  Pleas.  1840. — Assumpsit  by  payee  against  maker  of 
a  promissory  note  for  151.  9s.  4d.,  payable  on  demand ;  averring  a  demand  on  a 
particular  day.  Plea,  as  to  £3,  parcel,  a  set-off  due  at  the  time  when  the  note 
was  demanded,  and  ever  since;  concluding  with  a  veriiication  and  prayer  of 
judgment:  and  as  to  121.  9s.  4d.,  residue,  that  at  the  time  of  the  demand  the 
defendant  tendered  the  plaintiff  121.  9s.  4d.,  and  hath  always,  from  the  time  of 
making  his  said  promise,  as  to  121.  9s.  4d.,  been  ready  and  willing  to  pay  that 
sum,  and  now  brings  the  same  into  Court,  &c.  ;  concluding  with  a  veriticatiou  and 
prayer  of  judgment.  Replication  to  the  first  plea,  a  traverse  that  any  set>ott' 
was  due  at  the  commencement  of  the  suit,  on  which  issue  was  joined  ;  to  the 
second,  that,  before  the  making  of  the  alleged  tender,  and  before  and  at  the  time 
of  the  making  of  the  demand  and  refusal  hereinafter  mentioned,  a  larger  sum 
than  121.  9.s.  id.,  to  wit,  151.  9s.  4d.,  including  the  saiil  sum  of  121.  9s.  4d.,  was 
due  upon  the  note;  and  that  before  the  said  tender  the  plaintiff  demanded  pay- 
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meiit  of  the  said  sum  of  151.  9s.  4d.,  which  so  included  the  121.  9s.  4d.,  but  the 
defendant  refused  to  pay  the  151.  9s.  4d. ;  and  that  at  the  time  of  such  demand 
and  refusal,  no  set-oH'  or  other  just  cause  for  non-payment  thereof  existed  : — Held, 
on  special  demurrer,  that  the  replication  was  good. 

[S.  C.  9  Dowl.  P.  C.  763 ;  10  L.  J.  Ex.  243.] 

Assumpsit  by  the  payee  against  the  maker  of  a  promissory  note  for  151.  9s.  4d., 
dated  23rd  of  September,  1829,  payable  on  demand,  averring  a  demand  made,  to  wit, 
,on  the  3rd  of  April,  1838. 

The  defendant  pleaded,  as  to  £3,  parcel  &c.,  a  set-off  for  money  paid,  and  due 
when  payment  of  the  note  was  demanded  and  ever  since,  concluding  with  a  verification 
and  prayer  of  judgment;  and  as  to  121.  9s.  4d.,  residue  &c.,  that  at  the  time  of  the 
said  demand,  to  wit,  on  the  3rd  of  April,  1838,  the  defendant  tendered  to  the  plaintiff 
the  sum  of  1 21.  9s.  4d.  ;  and  that  he  hath  always,  from  the  time  of  the  making  of  his 
promise  as  to  121.  9s.  4d.,  residue  &c.,  been  ready  and  willing  to  pay  that  sum,  and 
now  brings  the  same  into  Court,  &c.  ;  concluding  with  a  verification  and  prayer  of 
judgment.  Eeplication  to  the  first  plea,  a  traverse  that  any  set-off  was  due  at  the 
time  of  the  commencement  of  this  suit,  on  which  issue  was  joined  :  and  to  the  second 
plea,  that  [148]  before  the  making  of  the  alleged  tender,  and  before  and  at  the  time 
of  the  making  of  the  demand  and  refusal  hereinafter  mentioned,  a  larger  sum  than 
121.  9s.  4d.,  to  wit,  151.  9s.  4d.,  including  the  said  sum  of  121.  9s.  4d.,  was  due  upon 
and  by  virtue  of  the  said  promissory  note  :  and  that  before  the  said  tender,  to  wit,  on 
the  1st  of  January,  1835,  the  plaintifi'  demanded  payment  of  the  said  sum  of  151.  9s.  4d., 
which  so  then  included  the  said  sum  of  121.  9s.  4d.  ;  j'et  the  defendant  did  not  then 
pay  the  said  sum  of  151.  9s.  4d.,  or  any  part  thereof,  but  then  wholly  neglected  and 
refused  to  pay  the  said  sum  of  151.  9s.  4d.,  and  every  part  thereof ;  and  that  no  set-off 
or  other  just  cause  then  existed  for  non-payment  of  the  said  151.  9s.  4d.,  or  any  part 
thereof.     Special  demurrer,  and  joinder  in  demurrer. 

The  case  was  argued  in  1'rinity  Term,  by 

Wightman,  in  support  of  the  demurrer.  The  replication  of  a  prior  demand  of  a 
larger  sum  is  bad.  The  plaintiff  should  have  replied  a  prior  demand  of  the  precise 
sum  tendered,  and  no  more:  liivers  v.  Griffiths  (5  B.  &  Aid.  630;  2  D.  &  E.  215)  ;  or 
he  should  have  traversed  the  tender,  if  he  meant  to  dispute  its  sufficiency  or  validit}\ 
The  replication  is  also  bad  for  duplicity ;  for  the  first  and  second  pleas  together 
constitute  but  one  answer  to  the  note ;  and  the  plaintiff,  therefore,  should  not  have 
traversed  the  set-off,  and  also  endeavoured  to  avoid  the  tender :  either  would  have 
been  sufficient. 

Cole,  contra,  lluers  v.  Griffiths  merely  decides  that  if,  in  answer  to  a  plea  of  tender, 
the  plaintiff  does  reply  a  prior  demand  of  the  sum  tendered,  and  issue  be  taken 
thereon,  he  must  prove  a  prior  demand  of  the  precise  sum,  and  no  more ;  but  it  is  no 
authority  for  the  proposition  that  the  plaintiff  must  reply  a  prior  demand  of  the  precise 
sum.  [149]  This  action  being  upon  a  note  for  151.  9s.  4d.,  payable  on  demand,  the 
cause  of  action  thereon  accrued  immediatelj^  or  at  all  events  when  payment  of  the 
note  was  first  demanded.  There  may  have  been  several  demands  ;  but  the  plaintifi' 
could  not  properly,  in  his  declaration,  anticipate  the  defendant's  case  by  alleging  that 
he  demanded  payment  before  any  tender  was  made  :  Hollis  v.  Palmer  (2  Bing.  N.  C. 
713;  3  Scott,  265).  The  replication  admits  that  a  tender  of  121.  9s.  4d.  was  in  fact 
made ;  but  at  the  same  time  shews  also,  that  it  was  not  made  until  aftei'  the  cause  of 
action  had  accrued.  The  prior  demand  of  the  whole  amount  due  on  the  note  was 
undoubtedly  good.  If  there  had  been  no  such  prior  demand  as  alleged,  the  defendant 
might  have  traversed  it.  If  there  was  such  prior  demand,  a  subsequent  tender  of  the 
whole  amount  of  the  note,  with  lawful  interest  thereon,  would  have  been  bad  :  Hume 
V.  Feploe  (8  East,  168),  Poole  v.  Twnbridgc  (2  M.  &  W.  223).  Therefore  a  subsequent 
tender  of  part,  without  interest,  must  necessarily  be  bad  as  to  that  part,  for  damages 
thereon  had  then  accrued.  As  to  the  second  point,  thei'c  is  no  duplicity,  for  the  first 
and  second  picas  are  quite  distinct;  the  replications  to  them  are  also  quite  distinct; 
and  the  defendant  has  joined  issue  on  the  first,  and  demurred  to  the  second.  The 
first  and  second  pleas  ought  to  have  been  comprised  in  one,  and  for  that  reason  are 
substantially  had  in  their  present  form,  the  cause  of  action  on  the  note  being  entire. 

Wightman,  in  reply.     The  plaintiff  in  his  replication  alleges,  that,  at  the  time  of 
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making  his  prior  doraaiui,  no  set-off  was  due.  That  could  not  be  traversed,  or  if 
traversed,  would  laise  the  same  question  as  under  the  first  plea. 

The  Court  suggested,  that  each  party  should  amend  [150]  without  payment  of 
costs,  and  the  case  .stood  over  accordingly.  This,  however,  not  l)eing  assented  to  on 
the  part  of  the  plaintiff, 

Parke,  B.,  now  delivered  the  judgment  of  the  Court.  This  case,  which  was 
argued  last  term,  stood  ovei-  for  the  counsel  on  both  sides  to  consider  whether  the 
pleadings  should  be  amended.  It  has  been  intimated  to  us  that  the  counsel  for  the 
piaintitt'deelines  the  proposal,  and  requires  the  opinion  of  the  Court  upon  the  pleadings 
as  they  stand.  We  thiidv  the  plaintiff'  is  entitled  to  our  judgment.  [His  lordship 
stated  the  pleadings,  and  continued.]  The  replication  to  the  Krst  plea,  that  of  set-off, 
is  correct,  though  it  takes  no  notice  of  the  averment  that  the  sum  claimed  by  the 
defendant  was  due  at  the  time  of  the  demand  mentioned  in  the  declaration  ;  that 
circumstance  was  wholly  immaterial  on  a  simple  plea  of  set-off,  where  the  defence  is 
merely  the  existence  of  a  cross  demand,  as  this  is,  which  is  a  plea  as  to  the  sum  of  £3 
only.  Indeed,  upon  looking  more  carefully  at  the  pleadings,  the  replication  to  the 
first  plea  is  not  demurred  to. 

It  is  unnecessary  to  decide  whether  the  second  plea,  which  is  a  plea  to  part  of  an 
entire  sum  due  on  a  promissory  note,  of  a  tender  of  that  part  only,  is  bad,  without 
shewing  in  the  same  plea,  in  some  way,  that  it  was  all  that  was  due  at  the  time ; 
as  we  are  clearly  of  opinion  that  the  replication  to  that  plea  is  good.  The  principle 
of  the  plea  of  tender  is,  th.-it  the  defendant  has  performed,  so  far  as  he  could  perform, 
his  part  of  the  eontiact,  by  being  always  ready  to  pay  the  debt,  and  actually  offering 
to  do  it ;  but  this  replication  shews  that  there  was  a  time  when  the  defendant  was 
not  ready  to  perform  his  part,  viz.  when  the  demand  was  made  of  the  whole  amount 
of  the  note,  at  which  time  he  ought  to  have  been  ready  to  pay  the  whole,  as  the  whole 
was  then  due,  according  to  the  averments  in  [151]  the  replication,  which  must  be 
taken  to  be  true  on  this  demurrer.  That  being  so,  a  subsequent  tender  of  part  was 
unavailing.     Our  judgment  must  therefore  be  for  the  plaintiff'. 

Judgment  for  the  plaintiff. 

AcEY  AND  Another,  Executors  of  Simpson  v.  Fernie,  Secretary  to  the  British 
Commercial  Insurance  Co.  Exch.  of  Pleas.  1840. — Upon  a  policy  of  assurance 
on  the  life  of  A.,  the  premium  became  due  on  the  loth  of  March,  but  was  not 
paid  until  the  12th  of  April,  when  the  country  agent  of  the  Insurance  Company, 
through  whom  the  insurance  had  been  eff'ected,  gave  a  receipt  for  the  amount  of 
the  premium.  The  instructions  given  by  the  Company  to  the  agent  were,  that 
the  premium  on  every  life  policy  must  be  received  within  fifteen  days  from  the 
time  of  its  becoming  due ;  if  not  paid  within  that  time,  that  he  was  to  give 
immediate  notice  to  the  office  of  that  fact,  and  in  the  event  of  his  omitting  to 
do  so,  that  his  account  would  be  debited  for  the  amount,  after  the  fifteen  days 
had  expired.  No  notice  was  given  to  the  Company  of  the  nonpayment  of  the 
premium  within  the  fifteen  days;  it  was  therefore  entered  in  their  books  as  paid 
on  the  15th  of  March,  and  the  agent  was  debited  for  the  amount: — Held,  first, 
that  the  mei-e  debiting  the  agent  with  the  premium  could  not  be  considered  as 
a  payment  to  the  Company  by  the  assured  ;  secondly,  that  as  the  agent  had  no 
authority  to  eontiact  for  the  (.'ompany,  the  fact  of  his  receiving  the  money  after 
the  expiration  of  the  fifteen  days,  and  the  entry  in  the  Company's  books,  debiting 
him  with  the  amount,  were  no  evidence  of  a  new  agreement  between  the 
Company  and  the  assured. 

[S.  0.  10  E.  J.  Ex.  9.  Distinguished,  In  re  Emnomic  Fire  Office,  1896,  12  T.  E.  R- 
142  Followed,  Loiulm  and  Lanrushire  Life  Asmranee  Company  v.  Fleming,  [1897] 
A.  C.  499.] 

This  was  an  action  brought,  under  the  direction  of  the  Court  of  Chancery,  to 
recover  the  sum  of  £100,  the  amount  of  an  insurance  with  the  British  Insurance 
Company  on  the  life  of  Charles  Harper  Simpson,  on  the  16th  of  Mai'ch,  1831,  for  a 
period  of  seven  years,  at  an  annual  premium  of  51.  1 9s.  8d.  The  first  count  set  out 
the  policy,  and  then  averred  the  payment  of  the  premiums  on  the  15th  day  of  March 
(the  day  on  which  it  was  due)  in  every  subsequent  year  during  the  life  of  the  assured. 
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to  wit,  on  the  15th  day  of  March,  1832,  and  on  the  15th  day  of  March,  1833  ;  and 
that  the  assured  died  on  the  14th  of  April,  1833.  The  second  count  was  similar  to 
the  first,  except  that  it  alleged  the  assured  to  have  failed  in  the  payment  of  the 
premium  on  the  loth  of  March,  1833,  and  averred  that  he  had  afterwards  paid  the 
sum  of  51.  19s.  8d.,  the  amount  of  such  premium,  on  the  12th  day  of  April  in  the 
same  year,  when  the  Company  accepted  it,  and  agreed  that  the  policy  should  be  of 
like  force  and  effect  as  if  the  premium  had  [152]  been  paid  at  the  proper  time. 
The  defendant  pleaded  to  the  first  count,  that  the  premium  was  not  paid  in  every 
subsequent  year  on  or  before  the  15th  day  of  March,  to  wit,  on  the  15th  day 
of  March,  1833.  To  the  second  count  he  pleaded,  1st,  non  assumpsit;  2ndly, 
that  the  51.  19s.  8d.  were  not  paid  on  the  12th  of  April,  as  and  for  the  premium  for 
the  year  commencing  on  the  16th  day  of  March,  1833  ;  Srdly,  that  the  promise  alleged 
to  have  been  made  on  the  12th  of  April,  1833,  was  obtained  by  fraud  and  covin. 
Issue  was  joined  on  these  pleas  ;  and  at  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
London  Sittings  after  last  term,  it  appeared  that  the  insurance  had  been  effected 
through  the  Company's  agent  at  Hull;  and  that  the  premium  payable  on  the  15th 
of  March,  1833,  was  not  in  fact  paid  until  the  12th  of  April,  on  which  day  the  money 
was  paid  to  the  agent,  who  then  gave  the  following  receipt : — 

"  British  Commercial  Life  Assurance  Company,  London. 

"  Receipt,  3258.— Sum  assured,  £400.— Policy,  3298. 
"Received  the  12th  day  of  April,  1833,  of  Mr.  Charles  Harper  Simpson,  the  sum 
of  51.  19s.  8d.,  being  the  premium  of  insurance  on  four  hundred  pounds  for  one  year 
from  the  15th  day  of  March,  1833,  on  the  life  of  himself. 

"51.  19s.  8d.  "(Signed;        Geo.  Greenwood." 

At  the  bottom  of  the  receipt  was  the  following  : — 

"  If  this  receipt  be  not  taken  up  within  fifteen  days  from  the  day  the  premium 
becomes  due,  it  must  be  returned  to  the  office  ;  as,  after  that  period,  the  insurance 
being  cancelled,  the  several  receipts  will  be  of  no  avail.  (See  conditions  of  insurance 
in  the  printed  proposal  of  the  Company.) " 

The  instructions  given  by  the  Company  to  their  agent,  Greenwood,  were,  inter 
alia,  "  That  the  premium  on  every  life  policy  must  be  renewed  within  fifteen  da^^s  at 
the  latest  from  the  time  of  its  becoming  due  ;  and  if  not  paid  within  that  time,  you 
are  to  give  immediate  notice  to  the  office  of  [153]  such  fact ;  and  in  the  event  of  your 
omitting  to  do  so,  your  account  will  be  debited  for  the  amount  after  the  fifteen  daj's 
are  expired,  and  you  will  be  held  responsible  to  the  Directors  for  the  same."  No 
notice  was  gi\'en  to  the  Company  by  Greenwood  of  the  non-payment  of  the  premium 
within  the  fifteen  days  after  it  became  due  ;  and,  in  accordance  with  the  usual  practice 
of  the  office,  the  premium  was  entered  in  the  Company's  books  as  paid  on  the  15th 
of  March,  and  the  agent  was  debited  for  the  amount.  The  Lord  Chief  Baron  directed 
a  verdict  for  the  defendant,  giving  the  plaintifl's  leave  to  move  to  enter  the  verdict 
for  them,  on  such  of  the  issues  as  the  Court  should  think  fit. 

Sir  F.  Pollock  now  moved  accordingly.  The  evidence  shewed  that  there  was 
payment  of  the  premiums  according  to  the  regulations  established  by  this  Company  ; 
and  it  was  not  necessary  that  the  premium  should  be  paid  on  the  day  it  became  due, 
without  reference  to  the  practice  of  the  office.  It  is  sufficient  if  it  were  paid  according 
to  the  ordinary  rules  of  the  office.  Here  the  Company,  having  received  no  notice 
from  their  agent  that  the  pi'emium  had  not  been  paid,  entered  it  as  paid  in  their 
books  on  the  day  it  became  due  ;  they  are  bound  by  that  entry,  and  cannot  be  allowed 
afterwards  to  say  that  it  was  not  so  paid.  [Parke,  B.  The  question  is,  whether  that 
would  not  be  evidence  of  a  new  contract.]  It  goes  further  than  that.  The  fact  of 
the  Company  having  debited  the  agent  with  the  premium,  was  evidence  that  the}' 
had  taken  his  responsibility  for  the  amount,  and  accepted  it  as  paid  on  that  day. 
[Parke,  B.  The  agent  was  not  debited  with  the  money  until  after  the  expiration  of 
the  fifteen  days,  when  the  contract  was  at  an  end.]  The  money  was  paid  to  the 
agent,  and  a  receipt  given,  without  any  objection  being  made,  or  anything  to  shew  a 
repudiation  of  that  mode  of  dealing,  [154]  and  this  was  evidence  to  go  to  the  jury 
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that  the  money  was  to  be  considered  <as  actually  paid,  according  to  the  practice  of  the 
otficc.  There  was  nothing  to  prevent  Greenwood  from  paying  for  the  assured  ;  and 
if  the  Conipau}'  adopted  that  payment,  it  must  be  considered  as  a  payment  on  the 
proper  day.  The  arrangement  was,  that  if  the  agent  did  not  give  notice,  he  should 
be  debited  with  the  amount ;  he  was  debited  with  it,  and  some  days  afterwards  the 
money  was  paid  to  him.  That  was  in  eti'ect  a  payment  to  the  Company,  who 
must  take  the  consequences  of  having  entered  into  such  an  arrangement.  [Lord 
Abinger,  C.  B.  It  was  not  an  arrangement  entered  into  with  the  assured,  but  between 
the  conip.iny  and  their  agent ;  how  can  the  assured  take  advantage  of  that?]  Suppose 
the  agent  had  told  the  assured  that  he  would  pay  the  pieniium  for  him,  and  he 
should  repay  him  when  convenient  to  him,  and  he  relied  upon  his  doing  so  :  surely 
the  assured  ought  not  to  suffer. 

Then  as  to  the  second  count.  Although  an  agent  may  be  liable  to  his  principal 
where  he  exceeds  his  authority,  the  principal  is  liound  b}'  his  act.  Where  there  is  a 
general  agent,  who  has  in  fact  a  limited  authority  only,  but  that  is  unknown  to  the 
person  with  whom  he  enters  into  a  contract,  the  principal  must  look  to  his  agent  for 
any  breach  of  his  instructions,  but  the  principal  is  bound  if  the  agent  exceeds  his 
authority.  [Lord  Abinger,  C.  B.  What  an  agent  does  within  the  scope  of  his  general 
authority  binds  his  principal ;  but  where  there  is  a  limited  authoritj'  only,  then  what 
he  does  must  be  shewn  to  be  within  the  scope  of  that  authority.  There  was  here  no 
evidence  to  go  to  the  juiv  of  a  new  contract.] 

Lord  ABiNfiER,  C.  B.  The  Court  concurs  with  me  in  thinking  the  verdict  must 
be  supported,  and  this  rule  therefore  cannot  be  granted.  Sir  Frederick  Pollock  says 
very  [155]  truly,  that  on  the  trial  I  entertained  an  impression  somewhat  favourable 
to  his  view  of  the  case;  but  that  was  at  the  time  when  we  were  considering  whether 
the  agent  of  the  Company  might  not  be  made  the  agent  of  the  assured  ;  and  in  that 
view  of  the  case,  if  it  were  understood  that  payment  was  to  be  made  by  the  agent, 
and  there  was  an  agreement  on  his  part  to  advance  the  money,  then  it  might  be 
considered  as  a  payment  on  the  day  when  it  became  due :  but  there  was  no  evidence 
to  shew  that  Greenwood  was  the  agent  of  the  assured,  and  I  was  of  opinion  that  he 
could  not  be  so  considered.  It  seems  to  me  that  the  provision,  that  he  should  be 
debited  as  if  the  premium  was  paid,  was  to  operate  as  a  penalty  on  him  ;  but  does  not 
authorize  third  persons  to  take  advantage  of  that  which  was  a  mere  private  arrange- 
ment between  the  Company  and  the  agent,  for  the  purpose  of  insuring  the  due  pay- 
ment of  all  monies  which  were  to  l)e  received  by  him.  The  first  count  states  that  the 
premium  was  jiaid  at  Hull  when  due,  whereas  it  was  not  so.  Then  as  to  the  second 
count,  there  was  no  evidence  of  any  new  contract  having  been  made,  nor  was  there  in 
any  sense  any  autliority  in  the  agent  to  make  a  new  contract  under  these  circumstances 
with  the  persons  assured.     I  think  there  cannot  be  a  rule. 

P.4RKK,  B.  I  entirely  agree  in  the  view  taken  of  the  case  by  my  Lord  Chief  Baron. 
With  regard  to  the  latter  point,  tliat  appears  to  me  to  be  altogether  out  of  the  question  ; 
because  the  very  receipt  itself  shews  that  Greenwood  had  no  authority,  as  agent,  to 
make  a  bargain  binding  the  Corapanj^  to  a  new  contract  on  the  terms  of  the  old 
contract,  but  varying  the  time  of  payment.  Greenwood  is  not  the  general  agent  of 
the  Company  ;  he  is  merely  an  agent  with  limited  powers,  to  receive  premiums  ;  he 
had  authority  to  bind  the  Company  in  respect  of  that  money,  as  if  it  was  paid  to  the 
Companv  itself ;  but  he  had  no  other  power,  [156]  and  therefore  it  seems  to  me  that 
the  payment  made  to  Greenwood,  and  for  wiiicli  he  gave  a  receipt,  dated  the  12th  of 
April,  is  no  pi'oof  of  an  agreement  on  the  jiart  of  the  Company  to  enter  into  and  make 
a  new  policy  of  assurance  on  the  terms  of  the  old  one,  varied  only  as  to  the  time  at 
which  the  ])remiuras  were  to  be  paid.  The  memorandum  on  the  Ixick  of  the  receipt, 
is  a  memorandum  made  by  the  Company,  and  siiews  that,  unless  the  money  was  paid 
in  fifteen  days,  the  policy  was  at  an  end  altogether.  It  is  impossible  to  consider  the 
debiting  of  the  agent  with  the  amount  of  the  premium  as  a  payment  on  the  original 
day,  according  to  the  allegation  in  the  first  count ;  the  only  question  is,  did  the 
Company  mean  to  make  themselves  liable  as  on  a  new  contract?  It  seems  to  me  that 
they  did  not,  and  that  the  meaning  of  the  transaction  was  merely  to  keep  their  agents 
right,  and  in  case  of  neglect  to  be  able  to  come  upon  them  for  the  amount  of  the 
premium  by  way  of  penalty  ;  but  they  did  not  mean  thereby  to  make  themselves 
li.iblo  for  the  amount  of  the  policy.  It  is  only  on  the  ground  that  they  became  liable 
upon  a  new  contract,  that  anything  can  be  made  of  the  case  on  the  part  of  the  plaintiir. 
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It  appears  to  me  that  this  was  purely  a  mode  of  keeping  their  own  agents  in  order, 
by  holding  over  them  in  terrorem  that  they  should  be  responsible  for  the  amount  of 
money  not  received.  I  think,  therefore,  that  the  verdict  is  right,  and  ought  not  to 
be  disturbed. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


[157]  Beckett  and  Others  v.  Button.  Exch.  of  Pleas.  1840. — Declaration  on 
a  promissory  note  for  £250,  made  by  the  defendant,  dated  the  9th  of  November, 
1S38,  payable  to  the  plaintiffs  or  their  order  on  demand.  Plea,  that  the  defen- 
dant did  not  make  the  note.  The  proof  at  the  trial  was  of  a  joint  and  several 
promissory  note  for  £250,  made  by  the  defendant  and  his  wife,  dated  the  6th  of 
November,  1837,  payable  twelve  months  after  date.  There  was  no  proof  of  any 
other  note  between  the  parties. — Held,  that  this  was  a  variance  properly  amended 
at  Nisi  Prius,  under  the  3  &  4  Will.  4,  c.  42,  s.  23. 

[S.  C.  8  Dowl.  P.  C.  865  ;  10  L.  J.  Ex.  1  ;  4  Jur.  993.] 

The  declaration  was  on  a  promissory  note  for  £250,  made  by  the  defendant,  dated 
the  9th  of  November,  1838,  payable  to  the  plaintiflfs,  or  their  order,  on  demand,  for 
value  received.  The  defendant  pleaded  that  he  did  not  make  the  note.  At  the  trial 
before  Rolfe,  B.,  at  the  last  York  Assizes,  the  note,  on  being  produced  in  evidence, 
turned  out  to  be  a  joint  and  several  promissory  note  for  £250,  made  by  the  defendant 
and  his  wife,  dated  the  6th  of  November,  1837,  payable  twelve  months  after  date, 
with  interest.  It  appeared  that  it  was  given  in  consideration  of  an  advance  of  the 
sum  of  2371.  10s.  to  the  defendant's  wife,  and  there  was  no  proof  of  the  existence  of 
any  other  note  between  the  parties.  The  learned  Judge,  on  the  application  of  the 
plaintiffs'  counsel,  allowed  the  record  to  be  amended,  so  as  to  correspond  with  the 
note,  and  then  directed  a  verdict  for  the  plaintiffs,  giving  the  defendant  leave  to  move 
to  enter  a  nonsuit,  if  the  Court  should  think  the  amendment  ought  not  to  have 
been  made. 

W.  H.  Watson  now  moved  accordingly,  and  contended  that  the  learned  Judge,  in 
permitting  this  amendment,  had  exceeded  the  powers  intended  to  be  given  by  the 
Stat.  3  &  4  Will.  4,  c.  42,  s.  23,  in  cases  of  variance.  This  was  a  material  variance  in 
substantial  parts  of  the  note,  and  the  defendant  has  been  prejudiced  by  the  amendment. 
The  note  produced  differs  in  its  date,  in  the  parties  to  it,  and  in  the  period  of  its 
duration,  from  that  declared  upon.  Suppose  the  defendant  had  suffered  judgment 
by  default  to  the  declaration,  that  judgment  would  not  be  available  to  him  in  a  subse- 
quent action  by  a  third  party  upon  this  note.  Besides,  the  note  was  for  £250,  when 
it  appears  [158]  that  the  actual  sum  due  was  2371.  10s.  only,  and  the  defence  might 
have  been  that  the  transaction  was  usurious,  which  could  not  have  been  pleaded 
without  averring  that  the  note  was  different  from  that  declared  on.  [Alderson,  B. 
How  could  there  be  any  defence  of  that  kind  ?  the  difference  between  the  two  sums 
is  not  greater  than  the  lawful  interest  on  the  2371.  10s.]  At  all  events,  this  is  a 
mistake  which  could  have  arisen  only  from  great  negligence,  and  an  amendment  in 
such  a  case  tends  only  to  encourage  it. 

Parke,  B.  I  do  not  see  that  any  real  hardship  or  prejudice  has  been  done  to  the 
defendant  by  this  amendment.  It  is  not  pretended  that  there  is  more  than  one 
promissory  note  in  existence  between  these  parties,  and  the  sum,  as  well  in  the  note 
declared  on  as  in  that  proved  in  evidence,  is  substantially  the  same,  and  became  due 
at  the  same  time.  It  is  clearly  a  mere  misdescription.  As  to  the  usury,  no  such  thing 
appears  ;  and  if  it  really  existed,  it  might  have  been  pleaded  to  the  note  as  set  out  in 
the  declaiation,  without  prejudice  to  the  defence.  It  seems  to  me  that  the  amendment 
was  a  very  proper  one. 

Alderson,  B.  It  appears  to  me  that  this  is  just  the  case  in  which  the  legislature 
intended  that  the  discretionary  power  of  amendment  should  be  exercised. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 
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[159]  The  Governor  and  Company  of  the  Bank  of  England  r.  James  Reid 
AND  John  Reid.  Exch.  of  Pleas.  1840.— Under  a,  capias  utlagatum,  issued  in 
February  1838  (in  an  action  on  foreign  bills  of  exchange  for  upwards  of  70001.), 
goods  of  the  defendants,  who  were  merchants  carrying  on  business  in  the  United 
Sut6s,  were  seized  and  sold  ;  out  of  the  proceeds  of  which  the  plaintiffs  received 
upwards  of  £4000.  On  application  to  reverse  the  outlawry,  the  Court  directed 
that  it  should  be  reversed  on  payment  of  all  costs,  and  on  entering  a  common 
appearance,  and  that  the  money  received  under  the  levy  should  be  invested  in 
Exchequer  bills,  and  deposited  with  the  officer  of  the  Court,  to  abide  the  event 
of  the  suit. — Where,  on  an  application  to  reverse  an  outlawry,  the  Court  see 
sufficient  grounds  for  believing  that  the  defendant  does  not  inten<l  to  remain  in 
this  country,  and  that  the  circumstances  are  such  as  that  a  Judge  would  order 
a  capias  to  issue  under  the  1  &  2  Vict.  e.  110,  s.  3,  it  seems  that  they  will  still 
impose  on  the  defendant  the  condition  of  putting  in  special  bail. 

[S.  C.  8  Dowl.  P.  C.  848 ;  10  L.  J.  Ex.  62  ;  4  Jur.  1204.] 

This  was  an  action  to  recover  from  the  defendants  a  balance  of  28711.  14s.,  due  in 
respect  of  several  foreign  bills  of  exchange  for  upwaids  of  £7000,  drawn  by  the 
defendants,  payable  sixty  days  after  sight,  and  indorsed  to  the  plaintiffs.  The  action 
was  commenced  by  capias,  befoie  the  stat.  1  &  2  Vict.  c.  110,  came  into  operation. 
The  affidavit  to  hold  to  bail  stated  the  amounts  and  particulars  of  the  bills,  and,  as  to 
some  of  them,  that  they  had  been  refused  acceptance  and  payment  by  the  drawees ; 
as  to  others,  that  they  had  been  refused  payment  by  the  acceptors.  A  writ  of  exigi 
facias  was  issued  on  the  12tli  February,  1838,  and  the  plaintiffs  proceeded  to  outlawry 
against  both  the  defendants,  and  a  special  capias  utlagatum  was  issued  on  the  10th  of 
May,  1838,  under  which  goods  of  the  defendants  were  seized  and  sold,  out  of  the 
proceeds  of  which  the  rest  of  the  plaintiffs'  claim  was  satisfied.  In  this  term,  Crompton 
obtained  a  rule  to  shew  cause  why,  upon  entering  a  common  appearance,  the  proceedings 
to  outlawry  should  not  be  reversed.  The  affidavit  of  the  defendant,  James  Reid,  in 
support  of  the  rule,  sworn  20th  of  October,  1840,  stated  that  the  defendants  had 
continually  resided  in  the  United  States  for  five  years  last  past  (except  as  after 
mentioned),  where  they  had  carried  on  business  as  commission  and  general  merchants 
in  copartnership;  that  in  June  1837,  the  defendant,  John  Reid,  came  to  England  to 
lay  the  state  of  his  affairs  before  their  creditors,  and  on  the  27th  of  September,  1837, 
left  England  and  returned  to  the  Ihiited  States;  that  in  August  1839,  he  again 
proceeded  to  England,  and  remained  there  about  a  month,  when  he  returned  to  the 
[160]  United  States  to  attend  to  his  business,  where  he  had  ever  since  remained  ;  that 
the  defendant  James  Reid  came  to  England  for  the  purpose  of  his  general  business  in 
August,  1836,  and  in  the  September  following  returned  to  the  United  States,  and 
remained  there  until  August,  1840,  when  he  left  the  United  States  for  this  country, 
and  arrived  in  England  on  the  9th  of  September :  and  that  both  the  defendants  were 
abroad  when  the  writ  of  exigent  was  issued  against  them.  The  affidavit  in  opposition 
to  the  rule  stated,  that  on  the  20th  of  July,  1839,  a  summons  was  taken  out  by  the 
defendants'  attorney,  calling  on  the  plaintiffs  to  shew  cause  at  chambers  why  the 
outlawry  should  not  be  set  aside  ;  but  that  on  the  25th  of  July,  the  plaintiffs'  attornies 
received  a  letter  from  the  defendants'  attornies,  stating  that  they  had  that  morning 
received  instructions  from  their  clients  not  to  proceed  with  the  application. 

Sir  F.  Pollock  (with  whom  was  Bayley),  shewed  cause  against  the  rule,  and  con- 
tended that,  as  all  the  proceedings  were  regular,  the  Court  ought  not  to  set  aside  the 
outlawry  on  the  defendants'  merely  entering  a  common  appearance,  but  would  impose 
upon  them  such  further  terms  as  they  should  deem  eiiuitable  :  and  that  the  defendants 
ought  to  be  called  upon  to  pay  the  costs  and  put  in  bail,  and  the  plaintiffs  be  permitted 
to  retain  the  money  received  under  the  execution,  in  part  satisfaction  of  their  debt. 
He  urged  that  the  "stat.  1  &  2  Vict.  c.  110,  did  not  apply  to  this  case;  because  here 
the  defendants  avowed  that  their  permanent  residence  was  abroad,  and  therefore,  if 
they  were  now  within  the  jurisdiction,  an  affidavit  might  well  be  made  that  they  were 
about  to  leave  England:  and  he  cited  Matthewa  v.  Erho  (1  Ld.  Raym.  349;  Garth. 
459),  in  which,  under  similar  circumstances,  the  Court  refused  to  interfere  at  all  on 
motion,  but  left  the  defendant  to  his  writ  of  error.     The  Court  then  called  on 
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[161]  Crei3swell  and  Crompton,  contrii.  If  the  atlidavit  to  hold  to  bail  appears 
to  he  so  substantially  defective  that  the  defendants,  if  they  had  been  arrested  on  it, 
would  have  been  entitled  to  their  discharge  on  entering  a  common  appearance,  it 
cannot  be  made  the  foundation  of  proceedings  to  outlawry,  and  they  are  entitled 
to  reverse  the  outlawry  on  entering  a  common  appearance.  Here  the  affidavit  does 
not  shew,  as  to  all  the  bills,  that  they  are  overdue  :  it  merely  states  that  they  have 
been  accepted,  and  that  payment  of  them  has  been  refused  by  the  acceptor ;  but  it 
does  not  state  when  they  were  accepted,  and  therefore  discloses  no  means  of  computing 
the  sixty  days'  sight,  so  as  to  shew  that  they  were  overdue.  And  where  an  affidavit 
to  hold  to  bail  is  bad  as  to  part  of  the  sum  for  which  the  arrest  is  made,  it  is  bad 
altogether,  and  the  defendant  is  entitled  to  his  discharge:  Kirk  v.  Almond  (2  C.  &  J. 
354).  [Parke,  B.  That  case  has  been  disapproved  of,  and  is  acted  on  only  where  the 
part  which  is  good  cannot  be  separated  from  that  which  is  bad  (see  Caunre  v.  Bigby, 
3  M.  &  W.  67).  Here  this  affidavit  is  undoubtedly  good  as  to  some  of  the  bills.]  At 
all  events,  it  is  clear  that  these  proceedings  would  be  bad  on  error,  as  the  defendants 
were  abroad  when  the  exigent  was  awarded.  The  plaintiffs,  therefore,  are  not  in 
strictness  entitled  to  the  costs  of  outlawry  ;  Ibbotson  v.  Fentmi  (6  Ad.  &  Ell.  772) ;  and 
as  to  the  condition  of  putting  in  bail,  since  the  stat.  1  &  2  Vict.  e.  110,  it  is  not  in  the 
ordinary  course  to  require  special  bail  to  be  put  in,  on  the  reversal  of  an  outlawry. 
Harvey  v.  O'Meara  (7  Dowl.  P.  C.  725)  is  expressly  in  point.  There  the  action  was 
commenced,  and  an  exigi  facias  was  awarded,  and  the  proceedings  in  outlawry  were 
completed,  during  the  defendant's  absence  abroad,  and  before  the  passing  of  the 
statute ;  and  on  an  application,  after  its  passing,  to  set  aside  the  outlawry,  and 
discharge  the  defendant  from  custody  on  entering  a  com-[162]-mon  appearance  and 
on  payment  of  costs,  the  Court  made  the  rule  absolute.  It  is  said  that,  under  the 
circumstances,  this  case  is  such  as  that  an  affidavit  might  be  made,  on  which  a  Judge 
would  issue  a  capias  under  the  statute.  Even  if  this  were  so,  that  ought  to  be  the 
subject  of  a  distinct  application  :  if  the  condition  of  putting  in  bail  is  imposed  now, 
the  defendants  are  precluded  from  answering,  and  shewing  that  they  do  not  intend 
to  leave  the  country. 

Nor  are  the  plaintiffs  entitled  to  retain  the  money  levied  under  the  capias 
utlagatum.  The  proceedings  being  merely  for  the  purpose  of  compelling  an  appear- 
ance, the  case  is  similar  to  that  of  money  paid  into  Court  in  lieu  of  bail ;  when  the 
party  enters  the  appearance,  he  takes  it  out  again.  All  that  the  plaintiff's  can 
demand  is  to  be  put  in  the  same  condition  as  when  the  proceedings  in  outlawry  were 
commenced. 

Lord  Abinger,  C.  B.  It  appears  to  me  that  this  rule  cannot  be  absolute  except 
upon  payment  of  costs ;  and  further,  that  under  the  special  circumstances  of  the  case, 
we  should  be  doing  great  injustice  if  we  insisted  on  the  plaintiff's'  returning  the  money 
which  has  been  levied  :  more  especially  as  the  majority  of  the  Court  think  that  we 
ought  not  also  to  impose  the  terms  of  putting  in  special  bail.  The  Court  all  think 
that  the  money  should  remain  to  be  subject  to  the  final  decision  of  the  cause  ;  because, 
if  the  outlawry  be  reversed  and  the  money  returned,  the  defendants  may  go  abroad 
again,  and  so  prevent  the  plaintiffs  from  obtaining  execution.  The  only  remaining 
question  therefore  is,  whether  the  defendants  ought  to  be  compelled  to  put  in  bail. 
I  should  myself  have  thought  the  particular  circumstances  of  the  case  were  sufficient 
to  justify  the  Court  in  requiring  them  to  do  so.  The  proceedings  in  outlawry  were 
commenced  in  1837  ;  the  seizure  took  place  in  May  1838  ;  in  July  1839,  an  application 
is  [163]  made  to  set  aside  the  outlavcry,  which  is  abandoned  a  few  days  afterwards, 
it  being  clear  that  the  defendants,  or  one  of  them,  were  then  in  this  country.  Then 
it  is  not  until  this  present  month  of  November,  1840,  that  this  application  is  made 
to  the  Court.  All  the  facts  speak  plainly  to  my  mind,  that  the  application  was 
delayed  until  the  defendants  should  have  gone  away  to  America,  so  that  the  Bank 
would  have  no  opportunity  to  apply  for  a  capias  under  the  statute.  I  admit  the 
general  principle,  that,  since  the  1  &  2  Vict.  c.  110,  a  defendant  is  entitled  to  set  aside 
his  outlawry  without  putting  in  special  bail ;  but  here  I  think  the  circumstances 
afford  sufficient  ground  for  concluding  that  the  defendants,  having  been  in  England, 
have  gone  abroad  in  order  to  make  this  motion  more  conveniently,  and  that  their 
delay  has  given  them  the  means  of  getting  away,  and  has  deprived  the  plaintiffs  of 
the  opportunity  of  obtaining  special  bail.  I  think  it  must  be  inferred  that  they 
intended  to  jro  abroad  ;  and  that  it  is  a  case  in  which  a  Judge  would  have  made  an 
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order  for  a  capias  to  issue.     This,  is,  however,  a  matter  of  no  great  importance,  as  we 
are  all  agreed  that  the  money  must  remain  until  the  action  is  determined. 

Parke,  B.  There  is  no  doubt  whatever  that  it  is  the  constant  practice  of  the 
Court,  on  motion  to  set  aside  an  outlawry,  to  impose  such  terms  as  thej'  think 
reasonable,  this  being  an  application  to  the  equitable  jurisdiction  of  the  Court.  If 
the  defendant  chooses  to  resoit  to  a  writ  of  error,  he  is  at  liberty  to  do  so  ;  but  if  he 
applies  to  the  Court,  the  invarinblo  practice  is  to  impose  on  him  the  terras  of  paying 
costs,  unless  he  satisfactorily  makes  it  out  that  the  plaintitf  vexatiously  proceeded  to 
outlawry,  by  an  abuse  of  the  process  of  the  Court,  knowing  that  the  defendant  was  not 
subject  to  outlawry.  That  is  not  the  present  case  ;  so  that,  at  all  events,  the  defen- 
dants must  pay  all  the  costs.  The  next  question  is  as  to  the  money  levied  under  the 
[164]  outlawry  ;  and  under  the  circumstances,  it  appears  to  me  that  we  ought  not  to 
recjuire  the  plaintifl's  to  refund  it,  but  that  the  equitable  course  is,  that  it  should  remain 
in  medio,  to  abide  the  decision  of  the  cause.  With  respect  to  the  question  of  bail,  I 
think  the  defendants  ought  not  to  be  required  to  put  in  special  bail.  Nothing  turns 
upon  the  validity  of  the  affidavit  of  debt,  which  appears  to  me  to  be  perfectly  correct. 
But  since  the  st^at.  1  &  2  Vict.  c.  110,  and  the  decision  of  my  brother  Coleridge  in 
Haney  v.  O'Meara,  the  general  rule  of  the  Courts  ought  to  be,  to  discharge  a  defendant 
from  outlawry  on  entering  a  common  appearance,  and  on  payment  of  costs.  If  the 
plaintiff'  says  that  he  has  lost  an  opportunity  of  arresting  the  defendant  he  should 
make  that  clearly  appear  by  affidavit.  I  think  that  it  is  not  so  here  :  non  constat  but 
that  both  these  defendants  are  now  within  the  jurisdiction,  and  if  so,  the  plaintifl's  may 
have  an  opportunity  of  applying  to  a  Judge  for  a  capias  against  them,  provided  they 
are  about  to  leave  England.  Inasmuch,  therefore,  as  it  does  not  appear  but  that  the 
plaintifl's  have  still  an  opportunity  of  holding  the  defendants  to  bail,  I  think  we  ought 
to  abide  by  the  general  rule. 

GURNEY,  B.  I  am  of  the  same  opinion.  I  think  the  costs  must  be  paid,  and  that 
the  money  should  be  retained  to  abide  the  event ;  but  I  agree  with  my  Brother  Parke, 
that  a  sufficient  case  is  not  made  out  to  require  special  bail. 

RoLFE,  B.  I  am  of  the  same  opiin'on.  The  only  doubt  I  had  was  as  to  the  last 
point :  I  thought  at  first  that  sufficient  matter  was  disclosed  to  hold  the  defendants  to 
bail,  but  I  have  now  come  to  a  diff'erent  conclusion.  All  that  appears  upon  the  affidavit 
is,  that  the  defendants  are  persons  residing  abroad,  and  now  in  England  ;  at  least  it  is 
not  shewn  that  they  have  left  England. 

[165]  The  rule  was  made  absotute  for  reversing  the  outlawry,  on  entering  a  common 
appearance,  and  on  payment  of  the  costs  of  outlawry  and  of  this  application  ;  the  defen- 
dants to  invest  the  money  received  by  them  in  Exchequer  Bills,  and  deposit  the 
same  with  the  officer  of  the  Court,  to  abide  the  event  of  the  suit.  The  defendants  to 
have  a  week  to  draw  up  the  rule ;  and  if  not  drawn  up  within  that  time,  the  rule  to 
be  discharged  with  costs. 

Sweeting  v.  Asplin.  Exch.  of  Pleas.  1840. — R.  having  undertaken,  by  a  written 
contract,  to  build  for  the  Corporation  of  Henley  a  house  on  a  farm  occupied  by 
A.,  engaged  S.  to  do  the  carpenters'  woik  ;  and  the  following  agreement  was 
made  and  signed  by  R.  and  S.,  and  witnessed  by  A. : — "  It  having  been  arranged 
that  R.  shall  build  a  new  house  on  the  farm  occupied  by  Mr.  A  ,  it  is  hereby  agreed 
and  understood  between  the  said  R.  and  S.,  that  8.  shall  do  all  the  carpenter's 
work,  A'c.  under  the  inspection  and  control  of  the  said  A.,  and  that  the  amount 
of  the  .said  work  shall  be  paid  by  Mr.  A.  to  S.  only,  and  that  this  agreement  shall 
be  his  guarantee  for  so  doing."  On  the  same  day,  A.  wrote  to  S.  as  follows  :— 
"  It  having  been  agreed  that  R.  shall  build  a  new  house  on  the  farm  occupied  by  me, 
and  that,  by  an  agreement  this  day  shewn  me  between  you  and  S.  you  are  to  do 
the  carpenter's  work,  &c.,  and  that  the  payment,  when  done,  is  to  be  made  by  me 
to  you,  and  to  no  other  person,  according  to  plan  and  specification,  I  hereby 
undertake  to  pa\'  the  same,  by  having  a  proper  discharge  :  " — Held,  that  S.,  having 
done  the  work," could  not  maintain  an  action  of  indebitatus  assumpsit  for  work 
and  labour  against  A.  for  the  value  of  it. 

[S.  C.  10  L.  J.  Ex.  3.] 

Indebitatus  assumpsit  for  work  and  labour  and  materials,  goods  sold  and  delivered, 
and  on  an  account  stated.     The  defendant  pleaded,  except  as  to  631.  13s.,  (which  was 
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paid  into  Court),  non  assumpsit,  and  also  other  pleas  which  it  is  not  necessary  to  state. 
At  the  trial  l^efore  Gurney,  B.,  at  the  last  assizes  for  the  county  of  Essex,  the  following 
appeared  to  be  the  facts  of  the  case: — 

The  corporation  of  Henley-on-Thames  being  about  to  build  a  house  for  the  defen- 
dant, on  a  farm  which  he  occupied  as  their  tenant  at  West  Tilbury,  requested  the 
defendant  to  take  the  necessary  steps  for  that  purpose.  He  accordingly  applied  to  one 
Eowland,  a  bricklayer,  to  build  the  house.  Kowland  undertook  it,  and  engaged  the 
plaintifi'  to  do  the  carpenter's  and  other  work.  A  written  contract  was  entered  into 
between  Kowland  and  the  corpor-[166]-ation,  to  which  the  plaintiff  was  no  party,  but 
was  aware  of  its  contents.  After  it  had  been  signed  by  Kowland,  the  following  memo- 
randum of  agreement  was  made  between  Kowland  and  the  plaintiff,  and  witnessed  by 
the  defendant : — 

"  Memorandum  made  this  day  between  Samuel  Sweeting,  of  South  Ockendon,  in 
the  county  of  Essex,  carpenter,  and  Isaac  Kowland,  of  the  same  place,  bricklayer.  It 
having  been  arranged  that  the  said  Isaac  Kowland  shall  build  a  new  house  at  the  farm 
occupied  by  Peter  Asplin,  Esq.,  called  Clun-Hill  Farm,  in  the  parish  of  West  Tilbury,  it 
is  hereby  agreed  and  understood  between  the  said  Samuel  Sweeting  and  Isaac  Kowland, 
that  Samuel  Sweeting  is  to  do  and  perform  all  the  carpenter's,  joiner's,  painting, 
glazing,  ironmonger's  work,  and  all  the  chimney  pieces  wanting,  in  a  proper  manner, 
and  also  the  stonemason's  and  slater's  work,  and  find  materials  for  the  above  works, 
under  the  inspection  and  control  of  the  said  Peter  Asplin,  and  the  person  that  shall 
be  appointed  to  inspect  and  survey  the  work,  and  by  no  other  person.  And  it  is 
further  agreed  and  understood  between  the  said  Samuel  Sweeting  and  Isaac  Rowland, 
that  the  amount  of  the  .said  work  of  the  said  Samuel  Sweeting  shall  be  paid  by 
Mr.  Asplin  to  Samuel  Sweeting  only,  and  that  this  agreement  shall  be  his  guarantee 
for  so  doing.     Witness  our  hands  this  23rd  day  of  February,  1839. 

"Isaac  Rowland. 
"  Witness,  Peter  Asplin.  "  Samuel  Sweeting." 

On  the  same  day,  the  defendant  wrote  and  sent  the  following  letter  to  the 
plaintiff: — 

"West  Tilbury,  February  23,  1839. 

"Sir, — It  having  been  agreed  that  Mr.  Isaac  Rowland,  of  South  Ockendon,  brick- 
layer, shall  erect  and  build  a  new  house  on  the  farm  occupied  by  me,  called  Gun-Hill 
Farm,  [167]  in  this  parish,  and  that,  by  an  agreement  this  day  shewn  me,  between 
you  and  the  said  Isaac  Rowland,  dated  this  day,  you  are  to  do  and  perform  the 
carpenter's,  joiner's,  glazing,  ironmonger's,  stonemason's,  and  slater's  work,  and  all 
the  chimney  pieces  wanting  for  such  work;  and  that  the  payment,  when  done,  is  to 
be  made  by  me  to  you,  and  to  no  other  person,  according  to  plan  and  specification,  I 
hereby  undertake  to  pay  the  same,  by  having  a  proper  discharge. — I  am,  Sir,  &c. 
"  To  Mr.  S.  Sweeting,  carpenter,  "  "     "  Peter  Asplin. 

"  South  Ockendon." 

The  work  mentioned  in  the  above  agreement  was  proved  to  have  been  done  by  the 
plaintiff. 

It  was  contended  for  the  defendant,  that  upon  these  facts,  Rowland,  and  not  the 
defendant,  was  the  original  debtor  to  the  plaintiff,  and  that  this  action  of  indebitatus 
assumpsit  could  not  be  maintained.  The  learned  Judge,  however',  thought  that,  taking 
the  two  documents  together,  the  defendant  had  entered  into  an  original  undertaking, 
and  had  made  himself  the  principal  debtor  to  the  plaintiff:  and  under  his  direction 
a  verdict  was  found  for  the  plaintiff,  damages  1571.  lOs.  lOd. 

Piatt  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection, 

Thesiger  and  Gurney  shewed  cause.  The  only  question  is,  whether  the  under- 
taking of  the  defendant  amounted  only  to  an  agreement  to  pay  the  plaintiff  in  default 
of  Rowland's  paying  him,  or  whether  it  was  not  an  absolute  agreement  by  the  defen- 
dant to  pay.  And  taking  the  two  papers  together,  which  are  to  be  considered  as 
forming  one  contract,  although  they  are  not  drawn  up  with  technical  accuracy,  they 
are  sufficient  to  shew  that  the  defendant,  who  was  to  derive  benefit  from  the  work, 
entered,  not  [168]  into  a  mere  guarantee,  but  into  an  original  undertaking.     There  is 


7M.  &W.  169.  SWEETING   V.  ASPLIN  725 

nothing  in  the  agreement  between  the  plaintiff  and  Rowland  which  creates  an  original 
liability  in  Kowland,  and  on  which  he  could  be  sued  :  it  appears  to  amount  to  this, 
that  as  to  the  work  therein  mentioned,  the  plaintifi"  shall  be  put  in  the  place  of 
Rowland,  and  be  paid  for  it  by  the  defendant  instead  of  by  Rowland.  The  case 
resembles  that  of  Simps^on  v.  Penlon  (2  C.  &  M.  430).  There  the  plaintiff  introduced 
the  defendant  to  an  upholsterer,  and  in  his  presence  asked  the  upholsterer  if  he  had 
any  objection  to  supply  the  defendant  with  some  furniture;  and  that  if  he  would,  the 
plaintiff  would  see  him  paid  at  the  end  of  six  months.  The  upholsterer  agreed  to  give 
this  credit,  and  the  plaintiff  gave  him  the  order,  and  the  goods  were  supplied  accord- 
ingly. It  was  held  that  this  was  an  original  and  not  a  collateral  undertaking  by  the 
plaintiflF,  and  that  the  plaintiff,  having  paid  for  the  goods  at  the  end  of  the  six  months, 
might  recover  the  money  so  paid  from  the  defendant.  So  here,  it  appears  that,  before 
the  plaintiff  would  undertake  the  work — as  there,  before  the  party  would  supply  the 
goods — he  obtained  the  undertaking  of  the  defendant  to  pay.  Dimn  v.  Hatfield 
(2  Bing.  439  ;  10  Moore,  42)  still  more  resembles  the  present  case.  There  one  West 
had  undertaken  to  complete  the  carpenter's  work  in  the  defendant  Hatfield's  house, 
and  to  find  all  materials.  West  being  delayed  for  want  of  funds  or  credit  to  procure 
timber,  it  was  supplied  by  Moore,  on  the  defendant's  signing  an  undertaking  in  these 
terms  : — "  I  agree  to  pay  M.  for  timber  to  house  in  Annett's  Crescent,  out  of  the 
money  I  have  to  pay  William  West,  if  West's  work  is  completed."  This  was  held  to 
be  a  direct  undertaking  by  the  defendant  to  pay  on  the  completion  of  the  work,  and 
not  a  guarantee  to  pay  if  West  should  fail.  Andrews  v.  Smilh  (2  C.  M.  &  R.  627)  is 
an  [169]  authority  to  shew  that  the  undertaking  here  was  not  the  less  an  original  one, 
because  it  was  to  pay  out  of  the  funds  that  should  come  to  the  defendant's  hands  for 
Rowland.  [Parke,  B.  This  is  in  truth  nothing  more  than  an  agreement  between 
Rowland  and  the  plaintiff,  that  if  money  should  become  due  to  Rowland  from  the 
corporation  of  Henley,  he,  the  defendant,  should  pay  out  of  the  funds  in  his  bands  to 
the  plaintilf  instead  of  to  Rowland,  and  that  that  paper  should  be  his  warrant  or 
authority  for  so  doing.  The  defendant  merely  attorns  to  that  agreement,  and  under- 
takes to  pay,  out  of  the  monies  due  from  the  corporation  to  Rowland,  directly  to  the 
plaintiff.  Alderson,  B.  Why  should  Rowland  and  the  plaintiff  agree  that  the  defen- 
dant should  be  guaranteed  in  making  the  payment,  if  he  is  to  be  personally  liable  ?] 
The  whole  work  was  done  for  the  defendant's  benefit,  though  nominally  for  the 
corporation.  [Parke,  B.  According  to  your  argument,  even  if  Rowland  had  wholly 
neglected  to  perform  his  work,  so  that,  instead  of  £500,  £2-50  only  was  payable, 
which  was  swallowed  up  by  the  carpenter's  work,  that  must  be  paid  by  the  defendant. 
Alderson,  B.  In  Andreios  v.  Smith,  the  plaintiff  declared  on  a  special  contract,  and 
alleged  that  funds  had  come  to  the  defendant's  hands  ;  here  the  plaintiff  sues  generally 
for  work,  and  labour.]  If  the  plaintiff  refused  to  undertake  the  work,  except  on  an 
undert;iking  by  the  defendant  to  pay,  how  is  the  case  distinguishable  from  Simpson  v. 
Ptnton  ?  [Alderson,  B.  No  doubt  it  is  an  original  undertaking ;  but  the  question  is, 
whether  it  can  be  the  foundation  of  an  action  for  work  and  labour.]  There  is  nothing 
on  the  face  of  the  agreement  to  shew  that  the  defendant  was  to  be  liable  only  con- 
ditionally on  having  funds  of  Rowland's  in  iiis  hands.  If  so,  the  plaintiff  is  entitled 
to  recover  on  the  general  count. 

Ogle,  (with  whom  was  Piatt)  contrii.  First,  this  was  a  collateral  promise  on  the 
defendant's  part  to  pay  the  debt  [170]  of  Rowland  ;  but  secondly,  if  it  was  not,  the 
plaintiff  cannot  recover  in  this  form  of  action,  but  should  have  declared  specially. 
Here  the  contract  with  the  corporation  was  signed  by  Rowland  as  the  only  contracting 
party  ;  then  Rowland  and  the  plaintiff  enter  into  their  sub-contract.  The  argument 
on  the  other  side  is  founded  altogether  on  the  hypothesis  that  Rowland  did  not 
thereby  become  liable  to  the  plaintiff;  but  it  is  clear  that  he  did,  and  that  if  the 
defendant  had  failed  to  pay  the  plaintitl',  he  might  have  sued  Rowland.  Again, 
supposing  the  phiintiff  had  done  the  work  improperly,  who  but  Rowland  could  have 
sued  him  I  If  this  be  so,  then  the  subsequent  agreement  between  the  plaintiff  and 
the  defendant  merely  amounts  to  a  guarantee  for  Rowland's  debt.  If  the  plaintiff 
gave  credit  to  Rowland,  the  defendant's  undertaking  must  be  a  collateral  one  ;  and  if 
so,  the  plaintiff  clearly  should  have  declared  speciall}- :  Milnes  v.  Snilthoipe  (1  Saund. 
211).  The  ca^es  cited  on  the  other  side  do  not  apply.  In  Dixan  v.  Hatfield,  and 
Aiulrews  v.  Sniitli,  the  plaintifi'  declared  on  the  special  contract,  averring  the  fiicts 
necessary  to  shew  that  the  defendant  had  become  liable.     The  words  of  the  agreement 
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in  the  present  case  clearly  shew  that  another  party  than  the  defendant  was  primarily 
liable  ;  and  that  the  defendant  was  only  to  pay  on  having  funds  payable  to  Kowland, 
and  on  having  a  proper  discharge  from  him. 

Parke,  B.  It  seems  to  me  that  this  rule  ought  to  be  made  absolute.  I  do  not 
think  it  is  necessary  to  dispose  of  the  point,  whether  this  is  or  is  not  a  collateral 
engagement  on  the  part  of  the  defendant,  so  as  to  require  a  note  in  writing ;  if  it 
were,  I  should  be  disposed  to  doubt,  on  one  construction  of  these  documents,  whether 
it  was  not  a  collateral  engagement.  If  it  was  an  undertaking  by  the  defendant  to 
pay  so  much  as  should  be  due  from  the  [171]  corporation  to  Sweeting  by  Rowland's 
assignment,  then  it  would  be  a  collateral  undertaking  for  the  corporation  ;  but  if  it 
meant  that,  if  the  defendant  had  money  in  his  hands,  he  was  to  pay  on  the  assign- 
ment of  Eowland,  then  it  would  not  be  collateral,  and  he  would  be  responsible  on  his 
simple  parol  promise.  It  is  unnecessary,  however,  to  decide  that  point ;  here  there  is 
a  note  in  writing;  but  the  question  is,  whether  the  plaintiff  can  recover  on  a  simple 
indebitatus  assumpsit,  or  whether  he  ought  not  to  declare  upon  the  special  contract : 
whichever  it  is,  I  think,  on  the  true  view  of  the  contract  in  this  case,  that  no  such 
relation  is  shewn  between  the  plaintiff  and  the  defendant,  as  that  the  plaintiflf  could 
sue  the  defendant  for  work  and  labour;  that  there  is  no  such  privity  between  them 
as  to  enable  him  to  do  so;  but  that  he  could  only  sue  on  the  special  agreement.  The 
question  depends  on  the  construction  of  the  agreement  proved  at  the  trial.  It  appears 
that  the  corporation  had  agreed  with  Rowland  that  he  should  build  the  house  for 
them  for  a  specified  sum.  Then  comes  the  first  memorandum  of  agreement  between 
Rowland  and  Sweeting.  If  the  former  part  of  that  agreement  had  stood  alone,  it 
would  cleai'ly  have  been  nothing  more  than  a  sub-contract  between  Eowland  and 
Sweeting,  Sweeting  looking  to  Rowland  for  payment,  and  the  corporation  to  Row- 
land for  performance  of  the  work.  The  memorandum  refers  to  the  original  agree- 
ment which  had  been  entered  into  between  Rowland  and  the  corporation,  and  which 
was  under  seal.  The  argument  for  the  plaintiff  is,  in  effect,  that  the  parties  meant  to 
vary  that  original  agreement  under  seal,  and  to  constitute  a  new  one,  whei'eby  the 
defendant  was  to  make  payment  to  Sweeting,  leaving  the  original  agreement  to  stand 
as  to  the  rest ;  but  the  recital  shews  clearly  that  they  had  no  such  intention,  but  that 
they  meant  it  to  remain  in  full  force.  The  agreement  is  in  effect  this, — "  When  the 
contract  is  fulfilled  between  me,  Rowland,  and  the  corporation,  I  agree  that  j'ou, 
Sweeting,  shall  receive  [172]  from  me  so  much  as  is  ascribable  to  your  work,  which 
is  to  be  performed  under  the  inspection  and  control  of  Asplin  and  the  surveyor,  and 
of  no  other  person  ;  and  it  shall  be  paid  by  him  to  you  only,  instead  of  to  me,  and 
this  agreement  shall  be  his  guarantee  for  so  doing,  i.e.  shall  be  his  warrant,  as  agent 
of  the  corporation,  for  making  that  payment."  The  defendant  is  the  subscribing 
witness  to  this  agreement;  that,  however,  does  not  necessarily  import  that  he  knew 
the  contents  of  the  instrument.  But  his  own  sub.sequent  agreement  of  the  same  date 
shews  his  knowledge  of  the  former  ;  and  he  thereby  undertakes,  that  so  much  of  the 
money  which  shall  be  due  from  the  corporation  to  Rowland,  as  is  properly  ascribable 
to  the  carpenter's  work,  shall,  on  his  receiving  a  proper  discharge  from  Rowland,  be 
paid  by  him  directly  to  the  plaintiff.  Therefore,  whichever  this  be,  whether  a 
collateral  or  an  original  contract,  it  is  a  special  contract,  and  does  not  render  the 
defendant  liable  as  for  work  and  labour  ;  the  plaintiff'  must  sue  upon  the  contract 
itself,  i.e.  according  to  the  terms  of  the  deed,  which  it  is  plain  none  of  the  parties 
meant  to  vary  :  it  must  therefore  be  the  subject  of  a  special  action,  as  in  Andrews  v. 
Smith  and  Dixon  v.  Harrison. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  that,  looking  at  both  the  docu- 
ments together,  it  is  clear  that  this  was  a  special  agreement,  and  not  an  agreement 
whereby  one  party  was  to  do  work  for  the  other,  and  to  be  paid  by  him  for  that  work 
when  done.  The  original  contract  was  by  the  corporation  with  Rowland,  and  there 
is  nothing  to  shew  that  the  parties  intended  it  should  be  altered.  If  the  argument 
for  the  plaintiff  be  right,  the  corporation  would  not  have  to  pay  for  the  carpenter's 
work  at  all.  The  case  depends  on  the  effect  of  two  documents,  one  signed  by  the 
defendant  alone,  the  other  by  the  plaintiff  and  Rowland,  witnessed  by  the  defendant. 
If  there  was  a  direct  agreement  between  the  plaintiff'  and  the  defendant,  why  should 
the  [173]  plaintiff  and  Rowland  come  to  an\'  arrangement  at  all?  Here  is  an  agree- 
ment between  Rowland  and  the  plaintiff,  that  the  plaintiff'  shall  do  the  carpenter's 
work,  and  shall  be  paid  for  it  in  a  particular  way,  that  is,  by  the  defendant  to  him 
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only  ;  why  to  him  onl}%  unless  the  defendant  had  to  pay  for  it  to  some  one  else  ?  It 
must  mean  to  him  and  not  to  Rowland.  Why,  again,  should  there  be  an  agreement 
between  Rowland  and  the  plaintifl",  which  should  be  a  warrant  to  the  defendant  to 
pay  to  the  plaintiff?  If  the  money  was  due  from  the  defendant  to  Sweeting,  Rowland 
had  nothing  to  do  with  the  matter;  but  if  it  were  payable  first  to  Rowland,  it  would 
require  his  signature  and  warrant  to  authorize  payment  to  the  plaintiff,  according  to 
his  sub-contract.  That  construction  gives  effect  to  all  the  words  of  the  instrument; 
but  the  other  construction  gives  none  to  the  words  I  have  quoted  :  as  Lord  Ellen- 
borongh  once  said,  it  is  a  complete  jettison  of  words.  Then  the  defendant,  having 
that  agreement  between  Rowland  and  the  plaintiff  shewn  to  him,  undertakes  to  pay 
the  plaintiff  by  having  a  proper  discharge,  i.e.  he  undertakes  to  fulfil  that  sub-agree- 
ment, on  having  such  a  discharge  as  to  shew  that,  as  between  Rowland  and  the 
plaintiff,  a  debt  is  due  to  the  plaintiff  for  the  carpenter's  work.  If  the  money  were 
due  directly  to  the  plaintiff,  the  payment  would  of  itself  be  a  discharge.  The  plaintiff, 
therefore,  should  have  sued  on  the  special  contract,  and  shewn  that  Rowland  had  not 
paid  him,  and  that  the  defendant  had  money  of  Rowland's  in  his  hands. 

GUKNEY,  B.  The  objection  at  the  trial  was,  that  this  was  not  a  collateral  but  an 
original  undertaking.  I  retain  the  opinion  I  then  expressed,  that  it  is  an  original 
one.  The  other  question  is  one  of  some  difficulty,  and  on  which  I  entertain  consider- 
able doubt.     I  \'ield,  therefore,  to  the  opinions  of  the  rest  of  the  Court. 

RoLFE,  B.  The  question  which  it  is  necessary  to  decide  [174]  in  the  affirmative, 
in  order  to  sustain  this  action,  is,  whether  work  and  labour  has  been  done  by  the 
plaintiff'  for  the  defendant,  to  be  paid  for  bv  the  defendant  to  the  plaintiff.  I  think 
that  that  is  not  the  situation  of  the  parties ;  but  that,  whether  the  undertaking  of  the 
defendant  be  an  original  or  a  collateral  one,  it  is  a  special  agreement,  on  which  the 
defendant  should  have  sued  specially.  The  latter  words  of  the  second  agreement 
appear  to  me  to  be  conclusive.  When  a  man  enters  into  a  direct  agreement  with 
another,  he  does  not  say,  "  I  will  pay  you  on  having  a  receipt ; "  but  when  it  is 
collateral,  on  non-payment  by  a  third  part}',  it  is  natural  to  express  that  there  is  to  be 
a  voucher  from  him. 

Rule  absolute. 

MoRi-EY  V.  CuLVERWELL.  Exch.  of  Pleas.  1840. — The  drawer  of  a  bill  of  exchange, 
before  it  became  due,  agreed  with  the  acceptor,  that  on  his  giving  a  certain 
mortgage  security  for  the  amount,  he,  the  drawer,  should  deliver  up  to  him  the 
bill  of  exchange  as  discharged  and  fully  satisfied.  The  acceptor  accordingly 
executed  the  mortgage,  and  received  back  the  bill,  uncancelled  : — Held,  that  the 
drawer  was  liable  on  the  bill  to  a  party  to  whom  the  acceptor  afterwards  indorsed 
it  for  value,  before  it  became  due. — A  plea,  in  such  action,  that  the  bill  was 
paid  by  the  acceptor  before  it  became  due,  and  afterwards  re-issued  by  him 
without  any  new  stamp,  can  be  supported  only  by  proof  of  actual  payment  in 
Ci'ish,  and  not  by  evidence  of  any  arrangement  between  the  drawer  and  the 
acceptor,  whereby  the  bill  was  treated  as  being  satisfied. 

[S.  C.  10  L.  J.  Ex.  35  ;  4  Jur.  1163.] 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  exchange  for  £100,  dated  7th  of 
March,  1840,  drawn  by  the  defendant  on  and  accepted  by  Thomas  (Jr.  C.  Riley,  pay- 
able to  the  order  of  the  defendant  three  months  after  date  ;  indorsed  by  the  defendant 
to  John  Short,  and  by  Short  to  the  plaintiff.  The  defendant  pleaded  nine  pleas,  of 
which,  however,  the  7th  and  9th  only  are  material  to  this  report. 

The  7th  plea  stated,  that  after  the  drawing  and  accepting  of  the  bill  of  exchange 
in  the  declaration  mentioned,  and  before  the  delivery  of  the  same  to  the  said  T.  G.  G. 
Kiley,  before  the  same  became  due  and  payable,  and  before  the  commencement  of 
this  suit,  and  while  the  defendant,  as  such  drawer  as  aforesaid,  was  the  holder  there- 
of, and  entitled  to  sue  upon  the  same,  to  wit,  on  the  20th  of  April,  1S40,  [175]  it 
was  agreed  between  the  defendant  and  Riley,  that  he,  Riley,  should  execute  a  cert^iin 
indenture,  and  thereby  assign  by  way  of  mortgage  certain  leasehold  premises  to  the 
defendant,  to  secure  the  payment  of  a  large  sum  of  money,  to  wit,  £853,  pari  of 
which,  to  wit,  the  sum  of  £703,  was  therclofoie  lent  and  advanced  by  the  defendant 
to  Riley,  and  for  part  of  which  Riley,  before  the  said  20th  of  April,  1840,  gave  to  the 
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defendant  certain  bills  of  exchange,  drawn  by  the  defendant  on  Eiley,  and  accepted 
by  him,  [stating  four  bills  of  exchange,  one  of  which  was  the  bill  mentioned  in  the 
declaration] ;  and  that  the  defendant  should  deliver  up  to  Riley  the  said  four  bills  of 
exchange,  that  is  to  say,  the  three  bills  of  exchange  in  this  plea  mentioned,  and  the 
said  bill  of  exchange  in  the  declaration  mentioned,  as  discharged  and  fully  satisfied 
by  the  said  T.  G.  C.  Riley.  Averment,  that  in  pursuance  of  the  said  agreement, 
the  said  mortgage  was  executed  by  Riley,  and  accepted  and  I'eceived  by  the 
defendant  in  discharge  and  satisfaction  of  the  said  four  bills  of  exchange,  and  there- 
upon the  said  bills  respectively  were  given  up  and  delivered  to  Kiley,  as  paid  and  fully 
satisfied  by  him,  Riley,  the  acceptor  thereof,  and  not  for  the  purpose  of  being  trans- 
ferred, indorsed,  or  otherwise  negotiated  ;  that  the  said  bill  in  the  declaration  men- 
tioned was  indorsed  and  delivered  by  Riley  to  Short,  without  any  consideration  or 
value  for  the  same,  and  without  any  authority  or  sanction  from  the  defendant,  as 
drawer  thereof,  and  that  Short  indorsed  and  delivered  it  to  the  plaintifl'  without  any 
consideration  or  value  for  the  same,  and  the  plaintifl'  now  holds  the  same  without 
having  given  any  consideration  or  value  for  the  same.     Verification. 

The  9th  plea  stated,  that  the  said  bill  of  exchange  was  and  is  an  instrument  or 
bill  liable  to  the  charges  and  duty  imposed  by  the  statute  in  such  case  made  and 
provided,  and  that  the  said  bill  afterwards,  and  after  the  drawing  and  accepting 
thereof,  and  before  the  same  became  due,  to  wit,  [176]  on  &c.,  was  fully  paid  and 
satisfied  by  the  said  T.  G.  C.  Riley,  and  was  then,  to  wit,  on  &c.,  and  after  the  said 
bill  had  been  so  fnlly  paid  and  satisfied  by  Riley,  according  to  the  st<itutes  in  such 
case  made  and  provided,  without  any  new  stamp,  or  the  payment  of  any  rate  or  duty 
chargeable  thereon,  re-issued  by  the  said  T.  G.  C.  Riley.  Verification.  To  each  of 
these  pleas  the  plaintiff'  replied  de  injuria,  on  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  assizes  for  the  county  of  Surrey, 
the  delivery  up  of  the  bills  by  the  defendant  to  Riley,  the  acceptor,  on  his  executing 
a  mortgage,  was  proved  as  stated  in  the  7th  plea  :  it  appeared  also  that  Riley,  before 
the  bill  in  question  became  due,  indorsed  it  to  Short  for  a  valuable  consideration,  who 
also,  before  it  became  due,  indorsed  it  for  a  valuable  consideration  to  the  plaintifl'.  It 
was  not  proved  that  the  plaintiff  had  any  knowledge  of  the  circumstances  under  which 
the  bill  had  been  negotiated  by  Riley.  The  learned  Chief  Baron  thought  that  the  7th 
and  9th  pleas  were  proved  in  substance,  and  directed  a  verdict  on  those  issues  for  the 
defendant,  leave  being  reserved  to  the  plaintiff'  to  move  to  enter  a  verdict  for  him, 
with  £102  damages.     Piatt  having  obtained  a  rule  nisi  accordingly. 

Thesiger  and  Petersdorfi'  shewed  cause.  The  question  upon  this  rule  is,  not  whether 
the  jjleas  are  or  are  not  good  in  point  of  law,  but  whether  they  were  proved  in  fact. 
The  whole  agreement  stated  in  the  7th  plea  was  proved,  and  that  was  sufficient  to  prevent 
the  plaintiff'  from  recovering.  Here  the  acceptor,  during  the  running  of  the  bill,  dis- 
charged and  satisfied  it  by  agreement  with  the  drawer  ;  and  it  could  not  afterwards  be 
negotiated  by  the  acceptor,  so  as  to  give  a  valid  title  to  an  indorsee.  There  is  a  dis- 
tinction between  the  payment  of  a  bill  of  exchange  by  a  party  primarily  liable  upon  it, 
and  payment  of  it  by  any  other  part}'.  If  it  be  paid  by  the  acceptor,  it  cannot  after- 
[177]-wai'ds  be  negotiated  at  all :  if  by  another  party  to  it,  and  if  by  negotiating  it, 
he  would  make  subsequent  parties  liable  upon  it,  he  cannot  negotiate  it ;  otherwise  he 
may.  The  agreement  of  the  indorsers  of  a  bill  is,  that  the  acceptor  shall  pay  it,  or 
that  they  in  his  default  shall  do  so.  By  his  payment  of  it,  that  contract  is  fulfilled. 
There  is  no  rule  of  law  which  says  that  it  is  to  be  paid  by  the  acceptor,  at  the  precise 
moment  when  it  becomes  due.  It  is  in  that  respect  like  a  bond.  Most  of  the  cases 
on  this  subject  were  decided  before  or  without  reference  being  made  to  the  Stamp 
Act,  55  Geo.  3,  c.  184,  s.  19,  which  enacts,  that  "all  promissory  notes,  bills  of  exchange, 
drafts,  or  orders  for  money,  not  hereby  allowed  to  be  re-issued,  shall,  upon  the  payment 
thereof,  be  deemed  and  taken  respectively  to  be  thereupon  wholly  discharged,  vacated, 
and  satisfied,  and  shall  be  no  longer  negotiable  or  available  for  an\'  purpose  whatever." 
In  Burhridge  v.  Manners  (3  Campb.  194),  it  was  held  that  a  note,  which,  before  it 
became  due,  was  paid  and  taken  away  from  the  banker's  where  it  lay,  and  was 
indorsed,  also  before  it  became  due,  for  valuable  consideration  to  the  plaintiff,  might 
be  recovered  upon  against  the  payee.  The  facts  of  that  case,  however,  do  not  appear 
to  be  very  intelligibly  stated  ;  and  it  was  before  the  stat.  55  Geo.  3,  c.  184.  [Rolfe,  B. 
The  Stamp  Act  of  the  48  Geo.  3,  c.  149,  was  then  in  operation,  and  the  55  Geo.  3, 
c.  184,  s.  19,  is  in  terms  a  re-enactment  of  the  14th  section  of  that  statute.]     The  true 
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rule  is  laid  down  in  Beck  v.  Rohley  (2  H.  Bl.  89,  n.),  and  Callow  v.  Lawrence  (3  M.  & 
Selw.  95),  that  a  bill  cannot  be  indorsed  or  negotiated  after  it  has  been  paid,  if  such 
indorsement  or  negotiation  would  throw  a  liability  on  any  of  the  parties  who  would 
otherwise  be  discharged.  [Lord  Abinger,  C.  B.  Those  were  cases  where  the  bill  was 
negotiated  after  it  was  due.  Parke,  B.  A  bill  may  be  negotiated  even  after  [178] 
it  is  due,  if  no  other  person  be  made  liable  than  before.]  Here,  however,  it  is  clear 
that  the  transaction  amounted  to  payment  by  the  acceptor.  He  is  not  bound  to  wait 
until  the  bill  becomes  due  before  he  pays  it.  Can  he  then  afterwards  negotiate  it,  so 
as  to  make  the  drawer  liable  ?  [Parke,  B.  The  condition  of  an  indorser  of  a  bill 
payable  after  date  is  this,  that  he  is  a  surety  for  the  payment  of  it  by  the  acceptor 
at  a  particular  time  and  place,  on  presentment  for  payment.  If  the  acceptor  pays  the 
bill  before  it  is  due  to  a  wrong  part}',  he  is  not  discharged.  It  has  been  so  held  in 
the  case  of  a  banker's  cheque  payable  to  bearer ;  if  the  banker  pays  it  before  it  is  due, 
he  is  not  protected  {Da  Silra  v.  Fuller,  Bayl.  on  Bills,  326  (5th  edit.)).]  There  he  is 
doing  an  act  inconsistent  with  his  duty  as  banker ;  but  there  is  no  such  violation  of 
duty  in  the  acceptor  paying  the  bill  before  it  is  due,  and  to  the  party  entitled  to 
receive  it.  [Parke,  B.  But  it  shews  that  the  obligation  of  the  drawee  or  acceptor  is 
to  pay  at  a  particular  time.  You  will  find  the  legal  liability  of  the  drawer  and 
indorser  of  a  bill  of  exchange  very  clearly  expressed  by  Mr.  Justice  Bayley  in  his 
work  on  Bills  (pp.  43,  156  (5th  edit.)).]  In  Bartnim  v  Caddtj  (1  P.  &  D.  207),  where 
a  not*  payable  on  demand  was  indorsed  for  the  maker's  accommodation,  aud  having 
been  deposited  in  the  hands  of  a  creditor  of  his,  was  afterwards  paid  by  the  maker 
and  re-issued,  it  was  held  that  it  was  no  longer  negotiable,  by  reason  of  the  stat. 
55  Geo.  3,  c.  184,  s.  19.  [Lord  Abinger,  C.  B.  There  the  note  was  payable  on  demand, 
so  that  it  was  over  due.]  In  FreaUy^  v.  Fox  (9  B.  &  Cr.  130 ;  4  Man.  &  E.  IS),  it  was 
held  that  a  promissory  note  was  discharged  by  the  payee  and  holder  of  it  having 
made  the  maker  his  executor,  and  that  no  action  could  be  maintained  on  it,  even  by 
a  party  claiming  by  indorsement  from  the  executor. 

[179]  But  at  all  events,  the  defendant  is  entitled  to  the  verdict  on  the  9th  plea. 
The  .-tat.  55  Geo.  3,  c.  184,  does  not  distinguish  between  payment  made  at  and  before 
the  maturity  of  the  bill ;  but  the  intention  of  the  legislature  was,  that  after  a  bill  had 
been  in  any  manner  satisfied,  it  should  not  be  re-issued  without  a  new  stamp. 

Piatt  and  Peacock,  contra.  First,  the  plaintiff  was  entitled  to  recover  on  the 
seventh  plea.  It  can  never  be  said  that  the  rights  of  a  bona  fide  indorsee  for  value 
before  the  bill  became  due,  can  be  affected  by  a  private  arrangement  betweeu  the 
drawer  an  1  acceptor.  This  bill  was  never  paid,  in  a  legal  sense,  at  all.  The  under- 
taking of  an  acceptor  is  to  pay  the  bill  at  a  particular  time;  and  that  of  the  drawer 
and  the  indorsers,  that  he  shall  pay  it  at  that  time,  or  they  will  be  responsible.  In 
pleading,  therefore,  the  obligation  of  the  acceptor  is  said  to  be,  to  pay  according  to 
the  tenor  and  effect  of  the  bill.  Has  he  satisfied  that  obligation  here  ?  Mere  satisfac- 
tion of  a  bill  before  it  is  due  is  not  payment  of  it.  And  the  stat.  55  Geo.  3,  c.  184,  s.  19, 
when  it  speaks  of  "the  payment  thereof,"  means  not  the  mere  act  of  payment,  but 
payment  according  to  the  tenor  of  the  bill.  In  the  cases  cited  on  the  other  side,  the 
instrument  had  been  paid  according  to  its  tenor  and  eflfect,  and  therefore  could  not 
afterwards  be  negotiated  to  the  prejudice  of  innocent  parties.  In  FreaJdy  v.  For.,  the 
plaintiff"  must  have  known  that  the  defendant  had  no  right  to  indorse  the  note  except 
as  executor,  and  therefore  that  it  was  discharged  by  making  him  executor :  he  thus 
had  notice,  that  the  note  was  satisfied.  It  was  essential,  therefore,  to  the  defendant's 
case,  in  support  of  the  issue  on  this  plea,  to  prove  not  only  the  agreement  between 
himself  and  the  acceptor,  but  also  that  the  bill  was  transferred  to  the  plaintiff"  with 
notice  of  it,  and  without  consideration. 

Secondly,  the  9th  plea  was  not  proved.  The  fads  [180]  proved  on  the  tri;U  did 
not  amount  to  payment  of  the  bill,  so  as  to  satisfy  the  allegation  in  the  plea,  that  it 
"  was  fully  paid  and  satisfied  "  by  Riley.  That  must  mean  a  payment  in  money  :  but 
this  was  a  mere  arrangement  whereby  the  Ijills  were  considered  as  satisfied,  on  the 
execution  of  a  mortgage.  It  is  clear  that  such  evidence  would  not  have  supported  a 
plea  of  payment;  if  it  would,  it  might  equally  be  proved  by  a  release,  or  by  the 
delivery  of  a  chattel  in  accord  and  satisfaction.  Neither  can  there  be  any  re-issuing 
of  a  bill  until  it  is  over  due  ;  until  then,  it  is  in  course  of  negotiation. 

liOUii  Ar.iNCEU,  0.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 
On  the  trial,  it  struck  me  that  the  pleas  were  substantially  proved ;  but  upon  con- 
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sideration  I  am  satisfied  that  I  was  wrong.  I  think,  under  the  circumstances,  the 
7th  plea  could  not  be  supported,  unless  the  allegation,  that  the  plaintifl'  took  the  bill 
without  any  consideration  or  value,  was  proved.  It  seems  to  me  that  was  an  essential 
part  of  the  plea,  in  order  to  make  out  the  defence.  As  to  the  last  plea,  I  think  it  is 
bad  in  point  of  law  ;  but  the  question  now  is,  whether  it  was  proved  or  not.  It  is 
bad,  on  the  ground  that  it  does  not  allege  a  payment  in  satisfaction  of  the  bill,  after 
it  became  due.  But  even  supposing  that  payment  by  the  acceptor  in  satisfaction  of 
the  bill,  before  it  became  due,  were  a  good  answer  in  point  of  law  to  an  action  by  an 
indorsee,  the  plea  was  not  proved ;  because  upon  this  issue  the  plaintiff  had  a  right  to 
expect  proof  of  actual  payment  in  money,  not  of  a  mere  accord  and  satisfaction.  If 
the  bill  were  satisfied  otherwise  than  by  payment  in  money,  the  plaintiff  had  a  right 
to  expect  that  the  particular  kind  of  satisfaction  should  be  set  forth  in  the  plea. 
Proof  of  payment,  therefore,  was  essential  to  support  this  plea ;  and  that  not  having 
been  given,  the  defendant  cannot  maintain  his  verdict  upon  it. 

[181]  AVith  respect  to  the  more  general  question  which  arises  in  this  case,  I  am 
now  .satisfied,  after  some  doubt,  that  the  plaintiii'  is  entitled  to  recover.  The  defendant, 
the  drawer  of  the  bill,  agrees  with  the  acceptor,  while  it  is  running,  to  deliver  it  up 
to  him,  in  consideration  of  his  having  the  security  of  a  mortgage  of  property  of  the 
acceptor ;  and  gives  up  the  bill  accordingly,  without  striking  out  his  name  as  drawer. 
Before  the  bill  becomes  due,  a  part}'  who  is  ignorant  of  this  transaction  discounts  it 
for  the  acceptor ;  and,  before  it  becomes  due,  transfers  it  for  value  to  the  plaintiff,  who 
is  also  ignorant  of  the  transaction.  The  question  then  is,  whether  the  discharge  of  a 
bill  by  the  acceptor,  by  an  arrangement  with  the  drawer  before  it  is  due,  can  affect 
the  bill  in  the  hands  of  an  innocent  holder  for  valuable  consideration.  I  think  it 
cannot.  The  contract  of  the  drawer  and  of  each  indorser  is,  that  the  bill  shall  be 
paid  by  the  acceptor  at  its  maturity — not  before  it  is  due  ;  that  it  shall  be  paid,  as 
Mr.  Peacock  has  observed,  according  to  its  tenor  and  effect — that  is,  when  it  becomes 
due.  If,  upon  its  being  discharged  before  it  becomes  due,  the  drawer  inadvertently 
leaves  his  name  upon  the  bill,  he  is  but  in  the  ordinary  case  of  a  pai-ty  who  has  a  bill 
in  negotiation  w-ith  his  name  upon  it,  against  his  intention.  It  is  in  the  hands  of  an 
innocent  holder,  who  has  no  notice  that  it  has  been  discharged.  Suppose  mutual 
accommodation  acceptances  to  be  given,  and  to  be  exchanged  before  they  have  been 
negotiated,  the  names  remaining  on  them  ;  the  parties  may  circulate  them  so  as  to 
give  a  title  to  a  bona  fide  holder,  before  they  become  due ;  and  wherein  does  this  case 
differ  from  that"?  Therefore,  a  bill  is  not  properly  paid  and  satisfied  according  to  its 
tenor,  unless  it  be  paid  when  due  ;  and  consequently,  if  it  be  satisfied  before  it  is  due, 
by  an  arrangement  between  the  drawer  and  acceptor,  that  does  not  prevent  the 
acceptor  from  negotiating  it,  or  an  innocent  indorsee  for  value  from  recovering  upon 
it.     The  rule  must  therefore  be  absolute. 

[182]  Parke,  B.  I  entirely  concur  with  the  Lord  Chief  Baron,  and  think  that 
in  this  case  neither  of  the  pleas  was  proved.  [His  Lordship  stated  the  7th  plea.] 
Undoubtedly,  if  all  the  facts  alleged  in  this  plea  had  been  proved,  they  would  have 
amounted  to  a  good  defence ;  because  the  plaintiff  would  then  have  been  in  the  same 
situation  as  Short,  and  Short  as  Riley  ;  and  as  to  Riley  the  bill  was  satisfied.  But 
in  order  to  establish  the  plea,  it  was  necessary  to  prove  the  two  allegations  which  put 
the  plaintiff  in  the  same  situation  with  Riley  ;  viz.  that  Riley  indorsed  to  Short,  and 
Short  to  the  plaintiff,  without  value  or  consideration  ;  whereas  it  was  proved  that 
there  was  a  valuable  consideiation  for  both  indorsements.  The  question  therefore  is, 
whether  the  fact  of  the  acceptor  having  satisfied  the  bill  before  it  became  due,  is  any 
defence  against  a  bona  fide  indorsee.  I  am  of  opinion  that  nothing  will  discharge  the 
acceptor  or  the  drawer,  except  payment  according  to  the  law  merchant — that  is, 
payment  of  the  bill  at  maturity  :  if  a  party  pays  it  before,  he  purchases  it,  and  is  in 
the  same  situation  as  if  he  had  discounted  it.  The  rule  is  laid  down  correctly  by 
Lord  EUenborough,  in  Burbridgc  v.  Manners,  that  a  payment  before  a  bill  becomes  due 
"does  not  extinguish  it,  any  more  than  if  it  were  merely  discounted;"  and  that 
"payment  means  payment  in  due  course,  and  not  by  anticipation."  The  party  who 
takes  a  bill  before  it  becomes  due  has  no  means  of  knowing  whether  payment  has 
been  anticipated  or  not.  The  7th  plea,  therefore,  was  not  proved.  As  to  the  cases 
that  have  been  cited,  they  are  all  cases  of  bills  paid  at  maturity,  because  they  were 
payable  on  demand. 

With  respect  to  the  9th  plea,  the  question  now  is,  whether  it  was  proved  in  fact. 
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It  is  bad  in  point  of  law  ;  because  the  payment  mentioned  in  the  Stamp  Act  must  be 
taken  to  mean  payment  by  the  party  liable,  at  the  maturity  of  the  bill,  and  according 
to  the  tenor  of  it :  otherwise  there  have  been  many  cases  wrongly  decided.  But  I 
[183]  agree  that,  even  assuming  the  plea  to  be  good,  it  was  not  proved  in  fact.  It 
would  be  essential,  in  older  to  support  it,  to  prove  payment  of  the  bill  in  money,  and 
not  merely  a  satisfaction  of  it  by  an  agreement  such  as  was  proved  in  this  case,  which 
was  no  payment  in  the  proper  sense  of  the  word.  On  a  demurrer  to  this  plea,  for 
stating  only  that  the  bill  had  been  "  paid  and  satisfied,"  without  stating  the  mode  of 
payment,  the  plea  would,  I  think,  have  been  held  sufficient,  on  the  ground  that  those 
words  would  be  construed  to  mean  payment  in  money.  It  follows  that,  in  order  to 
support  that  averment  in  evidence,  the  proof  should  have  been  of  a  payment  in  money. 
Neither  of  these  pleas,  therefore,  being  proved,  the  rule  must  be  absolute  to  enter  a 
verdict  on  those  issues  for  the  plaintiff. 

txtTRNEV,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

Carne  v.  Brice  and  Another.  Exch.  of  Pleas.  1840. — The  property  in  wearing 
apparel  bought  for  herself  by  a  wife  living  with  her  husband,  out  of  money 
settled  to  her  separate  use  before  marriage,  and  paid  to  her  by  the  trustees  of 
the  settlement,  vests  by  law  in  the  husband,  and  it  is  liable  to  be  taken  in  execu- 
tion for  his  debts. 

[S.  C.  8  Dowl.  P.  C.  884  ;  10  L.  J.  Ex.  28  ;  4  Jur.  1115.  Distinguished,  Fleet  v.  Perrins, 
1869,  L.  R.  4  Q.  B.  509.  Discussed,  Richards  v.  Jenkins,  1886,  17  Q.  B.  D.  546: 
affirmed,  18  Q.  B.  D.  451.] 

This  was  an  issue  under  the  Interpleader  Act,  directed  by  Gurney,  B.,  to  try 
whether  certain  wearing  apparel  taken  in  execution  under  a  writ  of  fieri  facias,  Lssued 
by  the  plaintiff'  against  the  effects  of  one  Richard  Morgan,  was  the  property  of  Richard 
Morgan  or  not.  The  issue  was  drawn  up  in  this  form  with  the  assent  of  both  parties. 
The  plaintiff' averred  in  the  declaration,  that  the  said  goods  and  chattels,  at  the  time  of 
the  seizure  thereof,  were  the  property  of  Richard  Morgan  :  that  averment  was  traversed 
by  the  plea,  and  issue  was  joined  thereon. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after  last  Easter 
Terra,  it  appeared  that  the  plaintiff',  having  recovered  judgment  in  an  action  against 
Morgan  for  the  piece  of  butcher's  meat  supplied  to  him,  [184]  issued  a  fieri  facias 
thereon,  under  which  the  sheriff'  was  proceeding  to  take  in  execution  certain  property 
then  in  Morgan's  house  at  Hampstead,  where  he  resided  with  his  wife,  when  the 
defendants  interfered,  and  claimed  the  property  as  trustees  of  the  wife,  on  the  ground 
that  it  had  been  purchased  with  money  vested  in  them  for  her  sole  and  separate  use, 
inider  the  settlement  executed  previously  to  her  marriage  with  Morgan.  It  was 
ultimately  arranged  among  the  parties,  that  the  plaintiff  should  seize  part  of  the 
property,  in  order  to  raise  the  question  between  them,  and  he  accordingly  took  in 
execution  Mrs.  Morgan's  wearing  apparel,  which  had  been  bought  by  her  with  part 
of  the  monej'  so  settled  to  her  sole  and  separate  use.  The  defendants  off'cred  evidence 
of  Morgan's  bankruptcy,  with  a  view  of  shewing  that,  at  all  events,  the  property  in 
the  goods  was  not  vested  in  him,  but  in  his  assignees.  The  Lord  Chief  Bai'on  rejected 
the  evidence,  considering  that  the  only  question  intended  to  be  raised  on  the  issue 
was  as  to  the  right  of  the  defendants  as  trustees ;  and  being  of  opinion  that  the 
property  in  the  goods,  under  the  circumstances,  vested  by  law  in  the  husband,  directed 
a  vei'dict  for  the  plaintiff. 

In  Tiinity  Term,  Piatt  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that, 
under  the  issue  as  framed,  the  evidence  of  Morgan's  bankruptcy  had  been  improperly 
rejected  ;  and  also  on  the  ground  of  misdirection, — citing  Jarriian  v.  IVoolloton  (.3  T.  R. 
618),  Henelinton  v.  Gill  (id.'  620,  n. ;  :3  Dougl.  415),  and  Deun  v.  Bmvn  (5  B.  &  Cr.  336  ; 
8  D.  it  R.  95).     In  this  term, 

Erie  and  Moody  shewed  cause.  First,  the  defendants  were  not  at  liberty,  under 
this  issue,  to  set  up  the  jus  tertii,  and  defeat  the  plaintiff  by  shewing  that  Morgan 
had  become  bankrupt,  and  therefore  that  the  wearing  apparel  in  question  [185] 
belonged  to  his  assignees,  and  not  to  him.  The  real  question  intended  to  be  raised 
between  the  parties  was,  whether  the  property  belonged  to  the  trustees,  or  had  vested 
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ill  the  husband.  [Parke,  B.  The  form  of  the  issue  ought  properly  to  have  beeu, 
whether  the  goods  were  the  property  of  the  trustees  or  not ;  but,  in  truth,  that  is  in 
effect  the  question  upon  this  issue.]  The  issue  in  fact  is,  whether  the  goods  were 
liable  to  be  taken  in  execution  as  against  the  defendants,  the  claimants.  Neither  the 
assignees,  nor  any  other  persons  not  parties  to  this  suit,  will  be  barred  by  the  present 
verdict :   Carter  v.  Johnson  (2  M.  &  Rob.  263). 

Secondly,  the  goods  were  the  property  of  the  husband,  inasmuch  as  the  money 
with  which  they  were  bought,  immediately  on  its  being  handed  over  by  the  trustees  to 
the  wife,  and  in  her  hands  as  a  chattel,  vested  bj'  law  in  him :  a  fortiori,  the  produce 
of  that  money  by  a  subsequent  contract  made  by  the  wife,  belonged  in  law  to  the 
husband.  In  Hex  v.  French  (Euss.  tfe  Ry.  C.  C.  491),  it  was  held  that  goods  bought 
by  a  married  woman,  even  when  living  apart  from  her  husband,  on  an  income  arising 
from  property  vested  in  trustees  for  her  separate  use,  were  by  law  the  property  of  the 
husband,  and  must  be  so  described  in  an  indictment  for  stealing  them.  The  cases 
relied  upon  on  the  other  side  are  distinguishable.  In  Jarinan  v.  Woollolon,  stock  in 
trade  and  furniture  were  assigned  by  a  wife  before  her  marriage,  to  a  trustee  for  her 
separate  use,  to  the  intent  that  she  might  carry  on  trade  at  her  own  risk  and  for  her 
own  benefit.  There  the  Court  held,  that  the  furniture,  though  removed  to  the 
husband's  house,  was  vested  in  the  trustee.  Neither  is  it  disputed  here,  that  the 
property  included  in  the  settlement  vested  in  the  trustees.  So,  in  Heselinlon  v.  Gill, 
where  certain  cows,  and  the  produce  and  increase  to  arise  therefrom,  were  vested 
before  marriage  in  trustees,  for  the  separate  use  of  the  wife,  who  carried  on  the  business 
of  a  cowkeeper,  it  was  held,  that  neither  the  iden-[186]-tical  cows  included  in  the 
settlement,  nor  others  bought  by  the  wife  with  the  money  produced  by  the  sale  of 
their  milk,  were  liable  to  be  taken  in  execution  for  a  debt  of  the  husband ;  upon  the 
ground,  as  stated  by  Lord  Mansfield,  that  there  was  no  authority  to  shew  that  a  man 
may  not  before  marriage  put  his  intended  wife  in  a  situation  to  carry  on  a  separate 
trade.  Here  the  parties  are  living  in  private  life  together,  and  no  question  as  to  a 
separate  trade  arises.  In  Sir  John  Si.  John's  case  (4  Vin.  Abr.  Baron  and  Feme  (F.  2), 
p.  48),  where  a  woman  before  her  marriage  conveyed  certain  leases  to  trustees,  and 
after  her  marriage  received  the  rents,  and  died,  leaving  part  of  them  in  money,  it  was 
agreed,  that  "  if  the  trustees  consent  that  the  wife  shall  receive  the  money,  as  in  the 
case  above  the  contrary  does  not  appear,  there  the  husband  might  gain  the  property 
as  husband."  That  is  an  authority  directly  in  point  for  the  plaintifl:'.  In  Molony 
V.  Kennedy  (3  Jurist,  793),  after  a  separation  between  husband  and  wife,  the  wife 
invested  money  acquired  from  the  savings  of  her  separate  estate  in  the  names  of  her 
trustees,  and  appointed  it  by  her  will ;  upon  her  death  she  left  an  additional  sum 
undisposed  of ;  and  the  Vice-Chancellor  held,  that  the  husband  could  not  be  com- 
pelled to  take  out  administration,  but  was  entitled  to  the  personalty  undisposed  of, 
jure  mariti. 

Piatt,  contrk.  First,  the  learned  Judge  ought  to  have  received  the  evidence  of 
Morgan's  bankruptcy.  The  only  question  raised  by  this  issue  is,  whether  the  goods 
were  the  property  of  Morgan  or  not.  The  plaintifl'  chose  to  take  the  issue  in  that  form  ; 
and  no  equitable  construction  ought  to  supersede  the  strict  legal  interpretation  of  it. 
[Lord  Abinger,  C.  B.  No  question  was  ever  suggested  to  the  Court  or  the  Judge,  as 
to  the  goods  being  the  property  of  the  [187]  assignees.  The  only  question  on  the 
interpleader  rule  was,  whether  they  were  the  property  of  the  trustees ;  if  they  were 
not,  they  had  no  right  to  interfere.]  Still  the  plaintiff  takes  upon  himself  to  prove 
the  affirmative  of  the  issue,  that  they  were  the  goods  of  Morgan  ;  and  as  nothing 
could  properly  be  taken  under  the  execution  but  that  which  was  his  property,  that 
was  the  legitimate  issue  to  be  tried. 

But  secondly,  this  wearing  apparel  was  not  the  property  of  Morgan  as  against  the 
trustees.  It  is  said,  that  as  soon  as  the  wife  receives  the  money  for  her  separate  use, 
it  is  her  husband's.  If  that  be  so,  it  is  utterly  useless  in  any  case  to  make  a  provision 
for  the  separate  use  of  the  wife ;  because  not  onlj'  would  the  husband  be  entitled  to 
money,  when  delivered  into  her  hands,  but  he  might  even  take  the  food  purchased 
with  it  from  her  table.  The  wife  must  reasonOibly  have  a  control  over  the  money, 
for  the  purposes  of  her  food  and  clothing.  The  ciSthes  are,  if  the  expression  may  be 
allowed,  part  of  the  machinery  by  which  the  separate  use  is  effected.  The  authorities 
cited  for  the  plaintiff  only  go  to  shew  that  the  husband  may  reduce  the  goods  into 
possession,  and  so  make  them  his  :  here  he  did  not  do  so.     Deau  v.  Broivn  is  in  point 


7M.  &W.  T88.  REG.  V.  THE   BISHOP   OF   EXETER  733 

for  the  defendants.  All  that  is  to  conduce  to  the  separate  use  and  maintenance  of 
the  wife,  is  vested  in  the  trustees.  In  the  case  cited  from  Viuer's  Abridgment,  all 
that  was  agreed  was,  that  the  husband  might  gain  the  property  as  husband — i.e.  by 
reducing  it  into  possession. 

Lord  Abinger,  C.  B.  I  entertain  no  doubt  in  this  ease,  and  think  the  rule  ought 
to  be  discharged. 

PiVRKE,  B.  I  quite  agree  that  the  trustees  had  no  right  to  set  up  the  title  of  the 
assignees,  and  that  the  Lord  Chief  Baron,  therefore,  was  quite  right  in  excluding 
evidence  of  the  bankruptc^v.  This  issue  is  only  a  proceeding  directed  for  the  purpose 
of  informing  the  conscience  of  the  Court :  [188]  and  the  only  question  upon  the  rule 
w;vs,  whether  the  trusteed  had  a  right  to  intervene.  We  shall  certainly  not  grant  a 
new  trial,  because  evidence  was  rejected  which  we  did  not  intend  should  be  admissible. 
My  only  doubt  i.s,  whether,  for  the  purposes  of  this  deed  of  settlement,  the  trustees 
must  not  be  taken  to  have  employed  the  wife  as  their  agent  for  the  purchase  of  this 
wearing  apparel ;  otherwise  the  object  of  the  settlement  may  be  defeated. 

Cur.  adv.  vult. 

On  a  subsequent  day. 

Lord  Abinger,  C.  B.,  said.  The  question  in  this  case  was,  whether  certain 
wearing  apparel,  bought  by  a  married  woman  out  of  an  income  settled  in  the  hands  of 
trustees  to  her  sole  and  separate  use,  and  taken  in  execution  for  a  debt  of  her  husband, 
belonged  to  the  trustees  or  to  the  husband.  I  was  of  opinion  that  they  belonged  to 
the  husband  and  not  to  the  trustees,  and  consequently  that  they  might  be  ta,ken  in 
execution  for  his  debt ;  and  the  Court  are  of  the  same  opinion.  My  brother  Parke 
had  some  doubt,  on  the  ground  that  possibly  the  wife  might  have  been  the  agent 
of  the  trustees  forthe  purpose  of  buying  these  clothes.  The  evidence,  however,  did 
not  shew  any  such  agency  :  the  clothes  were  bought  by  the  wife  with  her  own  money. 
The  rule  for  a  new  trial  must  therefore  be  discharged. 

Rule  discharged. 

Reg.  v.  The  Bishop  of  Exeter.  Exch.  of  Pleas.  1840. — The  Attorney-General, 
in  the  Queen's  business,  has  pre-audience  in  the  Court  of  Exchequer  over  the 
Postman  and  Tubman. 

[S.  C.  9  Dowl.  P.  0.  276 ;  10  L.  J.  Ex.  92 ;  4  Jur.  674.] 

At  the  sitting  of  the  Court  (24th  November),  the  Attorney-General  moved  in  this 
case.  The  Postman  and  Tubman  claimed  pre-audience ;  but  upon  the  Attorney- 
Gen-[189]-erars  stating  that  it  was  the  Queen's  business  in  which  he  moved,  the  Court 
decided  that  he  was  entitled  to  be  heard  before  the  Postman  and  Tubman. 

Ca.SEY  v.  Tomi.in  and  Another.  Exch.  of  Pleas.  1840. — After  a  plea  of  payment 
of  money  into  Court,  in  an  action  of  assumpsit,  the  plaintiff  obtained  an  order 
to  sue  in  forma  pauperis.  A  judge  thereupon  made  an  order  that  the  money 
should  remain  in  Court  to  abide  the  event  of  the  cause,  unless  the  plaintiff  would 
take  it  out  in  full  satisfaction.  The  defendants  having  obtained  the  verdict,  the 
Court  ordered  that  the  money  should  be  paid  out  to  them  in  satisfaction  of  their 
costs  antecedent  to  the  order  to  sue  in  forma  pauperis. — Semble,  a  plaintiff  may 
be  admitted  to  sue  in  forma  pauperis  after  the  commencement  of  the  suit. — The 
action  of  assumpsit  is  within  the  operation  of  the  stat.  23  Hen.  8,  c.  15,  s.  2. 

[S.  C.  8  Dowl.  P.  C.  892.] 

This  was  an  action  of  a.ssumpsit,  to  recover  the  sum  of  441.  23.  6d.,  for  fwages 
alleged  to  be  due  to  the  plaintifi  as  gunner  and  mariner  on  hoard  a  ship  of  the  defen- 
dants. The  action  was  commenced  on  the  1st  of  Jatiuary,  1840.  On  the  6th  of 
January,  the  defendants  took  out  a  summons,  calling  on  the  plaintiff  to  shew  cause 
why,  upon  payment  of  the  sum  of  311.  16s.  6d.  and  costs,  all  further  proceedings  in 
the  action  should  not  be  stayed.  On  the  hearing  of  this  summons,  the  plaintitl's 
attorney  refused  to  accept  the  amount  offered,  and  no  order  was  made.  The  declara^ 
tion  having  been  delivered,  on  the  24th  of  January  the  defendants  pleaded  non 
assumpsit,  except  as  to  the  sum  of  311.  16s.  4d.,  and  payment  into  Court  of  that  sum. 
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On  the  same  day,  after  the  money  had  been  paid  into  Court,  the  defendants  were 
served  with  an  order  of  that  date,  for  admitting  the  plaintiff  to  sue  in  forma  pauperis. 
The  defendants  thereupon  immediately  took  out  a  peremptory  summons,  calling  upon 
the  plaintifl' to  shew  cause  why  the  sum  of  311.  16s.  4d.  paid  into  Court,  should  not 
remain  in  Court  to  abide  the  event  of  the  action,  unless  it  should  be  taken  out  by  the 
plaintiff"  in  full  satisfaction  ;  and  Rolfe,  B.,  before  whom  the  summons  was  attended 
by  both  parties,  made  an  order  accordingly.  On  the  trial  of  the  cause,  a  verdict  was 
found  for  the  defendants,  leave  being  reserved  to  the  plaintift'  to  move  to  enter  a 
verdict  for  121.  6s.  2d.  ;  and  a  rule  nisi  was  obtained  for  that  purpose,  which  was 
afterwards  discharged. 

Butt  thereupon  obtained  a  rule,  calling  upon  the  plaintiff  £190]  to  shew  cause  why 
he  should  not  be  dispaupered,  and  why  the  Master  should  not  tax  the  defendants  their 
costs  ;  and  if  taxed  at  so  much  or  more  than  the  sum  paid  into  Court,  why  the  same 
should  not  be  paid  out  to  the  defendants,  or  if  taxed  at  a  less  sum,  why  the  amount 
taxed  should  not  be  deducted  from  the  amount  paid  into  Court,  and  paid  out  to  the 
defendants. 

Erie  and  Humfrey  shewed  cause.  The  real  question  in  this  case  is,  whether  a 
plaintiH  can  be  admitted  to  sue  in  forma  pauperis  after  the  commencement  of  the  suit. 
In  Foss  v.  Racine  (4  M.  &  W.  610),  this  Court  intimated  a  doubt  whether  an  admission 
after  the  commencement  of  the  suit  was  regular ;  and  in  Lovewell  v.  Curtis  (5  M.  &  W. 
158),  decided  that  it  was  not.  That  decision,  however,  appears  to  have  proceeded 
upon  a  misconstruction  of  the  statutes  relating  to  this  subject.  The  stat.  23  Hen.  8, 
c.  15,  s.  2,  enacts,  "That  all  and  every  such  poor  person  or  persons,  being  plaintiff  or 
plaintiffs  in  any  of  the  said  actions,  bills,  or  plaints,  (mentioned  in  s.  I),  which  at  the 
commencement  of  their  suits  or  actions  be  admitted  by  the  discretion  of  the  Judge 
or  Judges  where  such  suits  or  actions  shall  be  pursued  and  taken,  to  have  their  process 
and  counsel  of  charity,  without  any  money  or  fee-paying  for  the  same,  shall  not  be 
compelled  to  pay  any  costs  by  virtue  and  force  of  this  statute  (i.e.  on  nonsuit  or 
verdict  for  the  defendant, — s.  1),  but  shall  suffer  other  punishment,  as  by  the  discretion 
of  the  Justice  or  Judge  afore  whom  such  suits  shall  depend,  shall  seem  reasonable." 
The  whole  effect  of  this  enactment  is  to  relieve  the  parties  therein  mentioned  from 
costs,  on  a  nonsuit  or  verdict  for  the  defendant.  It  gives  only  an  exemption  to  a 
particular  class  of  persons,  viz.  those  admitted  paupers  at  the  commencement  of  the 
suit,  from  the  costs  which  weie  then  first  imposed  on  plaintiffs,  in  the  case  of  a 
[191]  nonsuit  or  a  verdict  for  the  defendant.  The  stat.  11  Hen.  7,  e.  12,  enacts,  that 
"  every  poor  person  or  persons  which  have  or  hei'eafter  shall  have  cause  of  action  or 
actions  against  any  person  or  persons  within  this  realm,  shall  have,  by  the  discretion 
of  the  Chancellor  of  this  realm  for  the  time  being,  writ  or  writs  original,  and  writs 
of  subpcena,  according  to  the  nature  of  their  causes,  therefore  nothing  paying,  &e., 
&e.  ;  and  after  the  said  writ  or  writs  be  returned,  if  it  be  afore  the  King  in  his  Bench, 
the  Justices  there  shall  assign  to  the  same  poor  person  or  persons  counsel  learned,  by 
their  directions,  which  shall  give  their  counsel,  nothing  taking  for  the  same,  and  like- 
wise the  Justices  shall  appoint  attorney  and  attornies  for  the  same  poor  person  or 
persons,  &c.,  &c.  :  and  the  same  law  and  order  shall  be  observed  and  kept  of  all  such 
suits  to  be  made  afore  the  King's  Justices  of  his  Common  Pleas,  and  Barons  of  his 
Exchequer,  and  all  othei'  Justices  in  the  Courts  of  Record,  where  any  such  suit  shall 
be."  There  is  nothing  in  that  clause  applying  particularly  to  the  commencement  of 
the  suit;  it  is  an  enactment  applicable  just  as  much  to  any  subsequent  stage  of  the 
cause.  [Lord  Abinger,  C.  B.  That  statute  appears  to  refer  to  the  commencement  of 
the  suit,  when  it  speaks  of  the  pauper  having  an  original  writ  out  of  Chancery.] 
The  Court  would  pause  before  they  construed  it  according  to  its  strict  letter,  which 
would  require  that  an  original  writ  should  in  every  case  have  been  sued  out  in  Chancery. 
Such  a  construction  could  have  no  application  to  modern  times.  [Lord  Abinger,  C.  B. 
The  23  Hen.  8,  c.  15,  extended  the  right  to  sue  in  forma  pauperis  to  proceedings  by 
bill ;  but  the  original  power  of  the  Court  to  admit  a  plaintiff  so  to  sue  depends  on 
the  11  Hen.  7,  which  by  implication  gives  that  power  only  at  the  commencement  of 
the  suit.]  That  statute  has  in  practice  been  consti'ued  as  authorizing  the  admission  of 
the  pauper  at  any  period  of  the  suit.  But  the  stat.  23  Hen.  8  does  not  create  or  affect 
the  power  of  making  pauper  plaintiffs  ;  [192]  all  that  it  says  is,  that  all  plaintiff's  shall 
pay  costs  on  a  nonsuit  or  verdict  for  the  defendant,  except  a  particular  class  of  pauper 
plaintiffs,  viz.,  those  admitted  at  the  commencement  of  the  suit.     In  Oats  v.  Holiday, 
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cited  by  Wilmot,  C.  J.,  in  Blood  v.  Lee  (3  Wils.  24)  from  his  manuscript  notes,  it  is 
said  to  have  been  "at  first  doubted  whether  a  plain ti ft'  could  be  admitted  in  forma 
pauperis  after  the  commencement  of  the  suit ;  but  at  length  it  was  resolved  that  he 
might  be  so  admitted  at  any  time  of  the  suit ;  and  the  Court  resolved,  that  a  person 
so  admitted,  pendente  lite,  shall  not  pay  costs  from  the  beginning  of  the  action." 
[Parke,  B.  In  Bloml  v.  Lee  the  question  was  adjourned  ;  so  that  the  point  appears  to 
have  been  considered  doubtful]  In  Jones  v.  Peers  (M'Clel.  &  Y.  282),  the  application 
was  for  costs  incurred  previously  to  the  plaintift's  admission  to  sue  in  forma  pauperis. 
But  further,  if  the  stat.  2-3  Hen.  ti  be  held  to  apply,  so  as  to  render  the  admission 
of  a  pauper  after  the  commencement  of  the  action  irregular,  it  may  be  questioned 
whether  that  statute  extends  to  actions  of  assumpsit.  The  actions,  &c.,  mentioned 
in  the  first  section  are,  any  action,  bill,  or  plaint  of  trespass  on  the  5  Ric.  2,  or  any 
action,  bill,  or  plaint  of  debt  or  covenant  upon  any  specialty,  or  of  detinue  or  account 
"  or  any  action,  bill,  or  plaint  upon  the  case,  or  upon  any  statute,  for  any  ofTence 
or  wrong  personal,  immediately  supposed  to  be  due  to  the  plaintiff,"  &c.  These  words 
seem  properly  to  apply  to  actions  ex  delicto  only.  Then  the  stat.  4  Jac.  1,  c.  3, 
reciting  that  actions  of  trespass  and  ejectment,  and  many  other  actions,  real  and 
personal,  are  within  the  mischiefs  intended  to  be  provided  against,  "and  yet  were 
omitted  out  of  the  provisions  of  the  said  law,"  extends  the  operation  of  the  23 
Hen.  8,  c.  15,  to  actions  of  every  kind.  [Parke,  B.  I  never  before  heard  it  doubted 
that  the  statute  of  Hen.  8  applied  to  actions  of  assumpsit.]  Lastly,  these  are  not 
costs  [193]  within  the  meaning  of  that  statute  ;  they  are  costs  specially  payable  by 
virtue  of  the  rule  of  H.  T.  4  Will.  4,  s.  19  That  rule  gives  a  mode  of  proceeding, 
by  payment  into  Court  after  declaration,  which  did  not  exist  before,  and  provides 
for  the  costs  payable  on  that  proceeding.  [Parke,  B.  The  rule  gives  the  mode  of 
proceeding ;  but  the  defendant  gets  his  costs  under  the  statute  of  Hen.  8.  The 
plaintiff  has  gone  down  to  trial  on  the  issue  whether  more  money  was  due  to  him 
than  the  sum  paid  into  Court,  and  on  that  issue  the  defendant  has  had  a  verdict.] 

Butt,  contra.  The  stat.  23  Hen.  8  clearly  applies  to  actions  of  assumpsit :  the 
term  "  actions  on  the  ease "  may  include  both  actions  of  assumpsit  and  actions  ex 
delicto.  This  is  an  action  on  the  case  on  assumpsit.  Then  it  is  said  the  stat.  of  11 
Hen.  7  enables  the  Courts  to  admit  a  pauper  during  the  pendency  of  the  action.  That 
statute  in  terms  applies  only  to  those  cases  in  which  an  original  writ  was  issued  out  of 
Chancery,  and  impliedly  refers  to  the  period  of  the  commencement  of  the  suit.  But 
this  plaintiff  has  been  admitted,  not  under  that  act,  but  under  the  23  Hen.  8,  which 
expressly  refers  only  to  plaintiffs  admitted  paupers  at  the  commencement  of  the 
suit.  If  the  argument  on  the  other  side  have  any  weight,  it  would  go  to  shew 
that  the  party  could  not  be  admitted  to  sue  in  forma  pauperis  at  all ;  since, 
if  the  case  be  taken  ont  of  the  first  section  of  the  statute,  it  is  equally  out  of  the 
second.  [Parke,  B.  The  case  of  Langley  v.  Blackerhy,  which  is  referred  to  in  Blood 
V.  Lee,  and  which  is  reported  in  Andrews,  p.  306,  would  seem  to  be  an  authority  that 
a  plaintiff  may  be  admitted  a  pauper  after  the  commencement  of  the  suit.]  There 
does  not  appear  to  be  any  direct  authority  that  such  a  practice  is  correct.  In  Jones  v. 
Peers,  the  Court  oiil}^  refused  to  dispauper  the  plaintiff  after  a  lapse  of  two  years. 
The  authority  of  the  Court  is  derived  from  the  statutes  alone,  which  clearly  do  not 
admit  of  the  construction  contended  for  by  the  plaintiff.  But  even  if  [194]  the 
Court  have  a  discretion,  they  will  surely  exercise  it  in  favour  of  the  defendants  in 
this  case. 

Erie  referred  to  Morgan  v.  Eastwick  (7  Dowl.  P.  C.  543). 

Lord  Aijingeu,  C.  B.  The  real  question  here  is,  whether,  while  my  Brother 
Rolfe's  order  is  standing  and  acquiesced  in,  we  are  to  refuse  to  put  it  in  force.  If  it 
be  irregular,  that  is  not  the  question  here ;  the  plaintiff  has  never  made  aiij'  objection 
to  it ;  and  I  am  strongly  inclined  to  think  that  the  admission  of  a  plaintiff  as  a  pauper 
after  the  commencement  of  the  suit  is  irregular :  the  sbitutes  appear  to  be  directly 
against  it ;  but  nevertheless,  if  there  were  any  decisions  the  other  way,  or  any 
inveterate  practice  to  that  effect,  the  Court  would  be  anxious  not  to  overturn  it.  In 
the  case  of  Blood  v.  Lee,  the  Court,  although  an  authority  was  produced  to  them  in 
favour  of  the  admission  pendente  lite,  thought  it  did  not  conclude  the  matter,  but 
adjourned  the  consideration  of  the  question,  and  apparenllv  did  not  think  fit  to  make 
the  rule  al)Solute.  Then  there  are  the  recent  cases  in  which  this  Court  has  decided 
the  contrary  ;   and  on  this  full  investigation,  I  remain  of  the  same  opinion.      The 
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statute  of  Hen.  7  applied  only  to  original  writs,  and  the  23  Hen.  8  by  implication 
gave  a  power  to  admit  a  pauper  at  the  commencement  of  a  suit  by  bill,  and  clearly 
includes  an  action  of  assumpsit. 

Parke,  B.  If  there  be  no  case  by  which  we  are  bound,  the  question  as  to  the 
construction  of  the  statutes  seems  to  admit  of  no  doubt.  Though  the  statute  of 
Hen.  7  applied  principallj'  to  originals  out  of  Chancery  ;  yet  the  latter  words  of  the 
clause  appear  to  have  given  the  Judges  of  the  other  Courts  the  power  of  adopting  the 
same  proceedings  in  ac-[195]-tions  commenced  by  latitat,  liill,  or  quo  minus.  The 
practice  has  always  been  so  to  construe  it,  and  we  have  no  wish  to  throw  any  doubt 
on  the  property  of  that  practice.  Then  the  stat.  of  Hen.  8  makes  all  plaintiffs  liable 
to  costs — in  assumpsit  as  well  as  in  other  actions — on  a  nonsuit  or  verdict  for  the 
defendant,  unless  they  fall  within  the  exempted  class,  i.e.  of  paupers  admitted  at  the 
commencement  of  the  suit.  No  doubt,  at  that  time  it  was  never  thought  that  the 
party  could  be  admitted  at  any  other  period,  although  it  appears  subsequently  to  have 
been  the  practice  to  do  so,  the  pauper  being  held  liable  to  pay  the  antecedent  costs. 
There  is  no  case  which  has  put  a  construction  on  the  statute  except  that  referred  to 
in  Wilson,  which,  for  the  reasons  given  by  my  Lord  Chief  Baron,  is  not  satisfactory. 
In  Morgan  v.  Eashnck,  the  point  was  not  raised.  I  think,  therefore,  we  ought  to  abide 
by  the  late  decisions  in  this  Court. 

The  other  Barons  concurred,  and  it  was  ordered  that  the  rule  should  be  absolute. 
On  the  following  day,  however. 

Lord  Abinger,  C.  B.,  said — We  have  looked  into  the  case  which  was  referred  to 
yesterday,  in  Andrews's  Reports  {LancjJcy  v.  Blachrky,  Andr.  306),  and  it  appears 
that  there  the  Court  said,  that  by  implication  they  had,  under  the  11  Hen.  7,  c.  12, 
power  to  admit  a  party  to  sue  in  forma  pauperis  at  any  stage  of  the  cause.  The 
present  rule,  therefore,  will  not  be  absolute  in  all  its  terms,  but  as  to  the  latter  part 
of  it  only,  whereby  the  defendants  will  be  enabled  to  obtain  their  costs  out  of  the 
money  paid  into  Court.  It  must  be  understood  that  we  give  no  opinion  on  the 
question  of  dispaupering  the  party,  but  confine  our  judgment  to  the  latter  part  of  the 
rule.  The  result  will  be,  that  the  money  will  be  paid  out  of  Court  [196]  to  the 
defendants,  in  satisfaction  of  their  costs  up  to  the  time  of  the  plaintiff's  admission  to 
sue  in  forma  pauperis. 

Eule  accordingly. 

Brown  v.  M'Millan.  Exch.  of  Pleas.  1840. — A  capias  may  be  issued  under  the 
stat.  1  &  2  Vict.  c.  110,  s.  3,  into  a  county  palatine,  to  be  executed  in  that 
county,  although  it  be  indoised  for  a  less  sum  than  £.50. 

[S.  C.  8  Dowl.  P.  C.  852  ;  10  L.  J.  Ex.  147  ;  4  Jur.  1090,  1116.] 

In  this  action,  after  the  writ  of  summons  had  been  sued  out,  a  writ  of  capias, 
indorsed  for  bail  in  the  sum  of  £22,  was  issued  under  a  Judge's  order,  made  in  pursu- 
ance of  the  stat.  1  &  2  Vict.  c.  110,  s.  3,  and  in  the  form  prescribed  by  that  act.  The 
writ  described  the  defendant  as  "of  Liverpool,  in  the  county  of  Lancaster,"  and  was 
directed  "to  the  Chancellor  of  the  county  palatine  of  Lancaster,  or  his  deputy  there." 
Upon  receipt  of  the  writ,  the  usual  warrant  was  made  out  from  the  Chancellor  to  the 
sheriff'  of  Lancashire,  who,  however,  refused  to  execute  the  writ,  on  the  ground  that, 
by  the  stat.  7  &  8  Geo.  4,  c.  71,  s.  7,  a  defendant  was  not  arrestable  within  the  county 
palatine  for  a  sum  under  £50.  Gurney,  B.,  having  thereupon  made  an  order  directing 
the  sheriff"  to  return  the  writ,  Wightman  obtained  a  rule  to  shew  cause  why  that  order 
should  not  be  set  aside. 

Martin  shewed  cause.  The  question  in  this  case  is,  whether  the  7th  section  of  the 
7  &  8  Geo.  4,  c.  71,  is  not  virtually  repealed  by  the  1  &  2  Vict.  c.  110,  s.  3.  The 
preamble  of  the  7  &  8  Geo.  4,  c.  71,  s.  1,  states,  "  that  the  holding  to  bail  of  persons 
inhabiting  within  the  counties  palatine,  by  process  out  of  the  Courts  of  Record  at 
Westminster,  in  debts  of  a  small  amount,  is  oppressive  and  vexatious  ; "  and  it  is  then 
enacted,  "That  no  sheriff"  or  other  officer  within  the  counties  palatine  shall,  upon 
any  mesne  process  issuing  out  of  any  of  the  superioi'  Courts,  arrest  or  hold  any  person 
to  special  bail,  unless  [197]  such  process  shall  be  duly  marked  and  indorsed  for  bail 
in  a  sum  not  less  than  £50."  It  is  clear  that  the  object  of  this  act  was  to  prevent 
defendants   from  being   arrested  for  small  sums,  within   the  counties   palatine,  by 
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mesne  process  out  of  the  superior  Courts,  when  the  plaintiff  might  proceed  by  process 
out  of  the  Court  of  the  county  palatine.  But  since  the  stat.  1  &  2  Vict.  c.  110,  all 
mesne  process  is  at  an  end  ;  and  the  writ  of  capias  given  by  the  3rd  section  of  the 
act  is  a  mere  ancillary  proceeding  for  the  plaintiff's  security,  in  the  nature  of  writ  ne 
exeat  regno,  which  may  issue  at  any  stage  of  the  suit,  and  ma\^  go  into  a  different 
county  from  that  into  which  the  writ  of  summons  was  issued.  The  writ  mentioned 
in  the  7  &  8  Geo.  4,  c.  71,  s.  7,  on  the  contrary,  was  the  commencement  of  the  action  ; 
and  when  the  object  was  to  proceed  by  bailable  process,  the  plaintiff  must  have  known 
where  the  defendant  was  resident.  That  statute,  therefore,  must  now  be  considered 
as  virtually  repealed.  [Parke,  B.  The  question  is,  what  is  the  meaning  of  the  words 
in  the  1  &  '2  Vict.  c.  110,  s.  3,  "a  plaintiff  in  any  action  in  any  of  the  superior  Courts, 
in  which  the  defendant  is  now  liable  to  arrest  1"]  The  true  construction  i.s,  that  it 
comprehends  any  action  in  the  superior  Courts,  in  which  the  defendant  is  indebted 
to  an  amount  sufficient  to  lender  him  liable  by  law  to  arrest.  The  words  refer  to 
that  state  of  thing.s  in  which  the  defendant  is  generally,  by  law,  liable  to  arrest.  The 
subsequent  words,  "one  or  more  writ  or  writs  of  capias  into  one  or  more  different 
counties,"  contain  no  exclusion  of  the  counties  palatine ;  and  the  proviso  at  the  end 
of  the  section,  makes  express  provision  for  the  direction  of  the  writs  when  issued  into 
the  counties  palatine.  If  the  construction  contended  for  on  the  other  side  be  correct, 
a  defendant  living  in  London,  and  against  whom  an  action  has  been  commenced  there 
for  a  debt  above  £20,  but  under  £50,  might,  by  going  into  a  county  palatine,  set  at 
defiance  a  writ  of  capias  obtained  by  the  [198]  plaintiff',  and  escape  out  of  the  kingdom 
from  an}'  seaport  in  that  county.  Again,  if  that  construction  be  correct,  the  21st 
section,  which  extends  all  the  remedies  and  provisions  of  the  act  to  the  Courts  of  the 
counties  palatine,  within  the  limits  of  their  jurisdiction,  cannot  have  the  general 
operation  which  the  legislature  intended  to  give  it,  as  to  all  the  subjects  of  the  realm  ; 
but  whenever  the  debt  is  between  £20  and  £50,  the  benefit  of  the  provision  will 
be  lost. 

But  secondlv,  even  supposing  the  7  &  8  Geo.  -4,  c.  71,  s.  7,  to  be  still  in  force,  it 
applies  only,  as  appears  from  the  preamble,  to  persons  inhabiting  within  the  counties 
palatine  ;  and  here  it  does  not  distinctly  appear  on  the  affidavits,  whether  the  defen- 
dant is  an  inhabitant  in  Lancashire,  or  merely  a  teraporarj'  sojourner  there.  [Parke,  B. 
That  is  not  at  all  material.  The  preamble  no  doubt  recites  the  mischief  of  holding  to 
bail  persons  inhabiting  within  the  counties  palatine,  for  small  sums  ;  but  the  enacting 
words  are,  "  That  no  sheriff,  &c.,  within  the  counties  palatine,  shall  arrest  or  hold  any 
person  to  special  bail,"  &c.  It  would  be  very  inconvenient  if  the  sheriff' of  a  county 
palatine,  before  he  could  execute  the  capias,  were  to  be  compelled  to  determine  at  his 
peril  whether  the  party  were  an  inhabitant  within  the  county  or  not,  which  might 
often  be  a  question  of  great  nicety.]  At  all  events,  the  motion  should  have  been  to 
set  aside  the  Judge's  order  on  which  the  capias  issued.  [Parke,  B.  No  ;  if  their 
construction  bo  tlie  right  one,  that  order  was  but  waste  papci',  and  the  writ  was  a  mere 
nullity,  to  which  the  sheriff  was  not  bound  to  make  any  return.] 

Wightman,  contra.  The  stat.  7  &  8  Geo.  4,  c.  71,  s.  7,  is  still  in  foice.  The 
words  of  the  1  it  2  Vict.  c.  1 10,  s.  3,  are  : — ■"  If  a  plaintiff  in  any  action  in  any  of  the 
superior  Courts,  in  which  the  defendant  is  now  liable  to  arrest,"  &c.,  &c.  The 
question,  therefore,  must  be  considered  as  at  the  time  of  the  pa.ssing  of  the  act.  Now, 
before  it  came  into  [199]  operation,  the  liability  to  arrest  within  a  county  palatine 
was  regulated  by  the  7  &  8  Geo.  4,  c.  71,  s.  7  ;  the  eff'ect  of  which  was,  that  when  the 
bailable  wiit  was  marked  for  bail  in  a  sum  amounting  to  £50,  process  might  issue 
fi'om  the  superior  Courts  at  Westminster ;  but  if  for  less  than  that  sum,  and  not  less 
than  .£20,  the  process  must  issue  from  the  Couit  of  the  county  palatine.  The  words 
of  the  present  statute  are  not  "  in  case  of  any  debt  for  which  the  defendant  is  liable 
to  arrest;"  i)Ut  "in  any  action"  in  which  he  is  so  liable.  Now,  in  this  action,  the 
defendant  was  only  liable  to  arrest  ehsewhere  than  within  a  county  palatine  ;  he  was 
not  liable  to  arrest  in  Lancashire.  There  are  no  words  in  the  act  applying  in  terms 
to  the  limitations  contained  in  the  7  &  8  Geo.  4,  c.  71,  s.  7,  as  to  arrests  in  counties 
palatine  ;  and  the  proviso  at  the  end  of  sect.  3  applies  only  to  cases  in  which  the 
process  of  the  superior  Courts  could  before  have  been  executed  in  a  county  palatine, 
viz.  where  the  sum  amounted  to  £50  or  upwanls.  Then  the  21st  section  expressly 
gives  to  the  .Judges  of  the  Courts  of  the  counties  palatine  the  same  authorities  as  are 
given  by  the  act  to  Judges  of  the  superior  Courts,  within  the  limits  of  their  jurisdiction. 
Ex.  Div.  VII. — 24 
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Taking  this  defendant  and  his  situation  as  a  resident  in  Lancashire  together,  he  was 
not  a  defendant  liable  to  arrest  in  this  action.     Relation  must  be  had  as  well  to  the 
defendant  as  to  the  action  ;   because  the  words  are — "  any  action,  &c.,  in  which  the 
defendant  is  now  liable  to  arrest." 
Cur.  adv.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was  delivered  by 
Parke,  B.  The  question  reserved  for  the  consideration  of  the  Court  in  this  case 
was,  whether  a  Judge  of  the  superior  Courts  at  Westminster  is  empowered  by  the 
Stat.  [200]  1  &  2  Vict.  c.  110,  s.  3,  to  issue  a  capias  into  a  county  palatine  for  a  less 
sum  than  £-50,  to  be  executed  in  that  county  ;  and  we  think  that  he  has  such  a  power, 
and  that  the  sheriff  is  bound  to  execute  the  capias  so  issued.  By  the  stat.  7  &  8  Geo.  4, 
c.  71,  s.  7,  a  restriction  was  imposed  upon  the  operation  of  writs  of  mesne  process, 
issuing  from  the  superior  courts  at  Westminster  into  counties  palatine.  That 
statute  enacts,  "That  no  sheriff  or  other  officer,  within  the  counties  palatine  of 
Lancaster  and  Durham,  shall,  upon  any  mesne  process  issuing  out  of  any  of  his  Majesty's 
Courts  of  Kecord  at  We.stminster,  arrest  or  hold  any  person  to  special  bail,  unless  such 
process  shall  be  duly  marked  and  indorsed  for  bail,  in  a  sum  not  less  than  £50." 
The  1  &  2  Vict.  c.  1 10,  s.  1,  abolishes  arrest  on  mesne  process  issuing  from  the  superior 
courts,  except  in  certain  cases  specially  provided  for.  The  effect  of  the  first  section, 
if  it  stood  alone,  would  be  to  render  the  7  &  8  Geo.  4  a  dead  letter,  and  to  do  away 
altogether  with  airest  on  mesne  process,  in  the  counties  palatine  as  well  as  elsewhere. 
But  the  third  section  gives  a  right  of  arrest  in  certain  cases,  and  provides  for  the 
purpose  a  new  writ  of  mesne  process — not  of  mesne  process  in  the  sense  in  which  the 
word  is  used  in  the  former  act,  but  mesne  in  this  sense,  that  it  is  a  proceeding  to  be 
taken  between  the  commencement  of  the  suit  and  final  judgment ;  which  is  issued  for 
the  collateral  purpose  of  obtaining  security  for  the  amount  of  the  plaintiff's  claim,  if 
recovered  in  the  suit,  and  not  for  the  advancement  of  the  suit  itself :  and  the  question 
therefore  is,  whether  any  restriction  is  now  imposed  by  law  on  the  execution  of  such 
a  writ  within  the  counties  palatine.  There  is  certainly  no  express  restriction  ;  the 
only  question  is,  whether  it  is  to  be  implied  from  the  proviso  at  the  end  of  the  third 
section.  That  section  enacts,  that  "if  a  plaintiff  in  any  action  at  law  in  any  of  her 
Majesty's  superior  courts  of  law  at  Westminster,  in  which  the  defendant  is  now  (that 
is  to  say,  at  the  time  of  the  [201]  passing  of  the  act)  liable  to  arrest,  whether  upon 
the  order  of  a  Judge  or  without  such  order,  shall  by  the  affidavit  of  himself,  or  of 
some  other  person,  shew  to  the  satisfaction  of  a  Judge  of  one  of  the  said  superior 
courts,  that  such  plaintiff  has  a  cause  of  action  against  the  defendant  or  defendants, 
to  the  amount  of  £20  or  upwards,  or  has  sustained  damages  to  that  amount,  and  that 
there  is  probable  cause  for  believing  that  the  defendant,  or  any  one  or  more  of  the 
defendants,  is  or  are  about  to  quit  England,  unless  he  or  they  shall  be  forthwith 
apprehended ;  it  shall  be  lawful  for  such  Judge,  by  a  special  order,  to  direct  that  such 
defendant  or  defendants,  so  about  to  quit  England,  shall  be  held  to  bail  for  such  sum 
as  such  Judge  shall  think  fit,  not  exceeding  the  amount  of  the  debt  or  damages ;  and 
thereupon  it  shall  be  lawful  for  such  plaintiff,  within  the  time  which  shall  be  expressed 
in  such  order,  but  not  afterwards,  to  sue  out  one  or  more  writ  or  writs  of  capias  into 
one  or  more  different  counties,  as  the  case  may  require,  against  any  such  defendant 
so  directed  to  be  held  to  bail,  which  writ  of  capias  shall  be  in  the  form  contained  in 
the  schedule  to  this  act  annexed,  and  shall  bear  date  on  the  day  on  which  the  same 
shall  be  issued  :  Provided  always,  that  the  said  writ  of  capias,  and  all  writs  of  execution 
to  be  issued  out  of  the  superior  Courts  of  Westminster,  into  the  counties  palatine  of 
Lancaster  and  Durham,  shall  be  directed  to  the  chancellor  of  the  county  palatine  of 
Durham,  or  his  deputy  there."  Now  the  whole  question  turns  on  the  construction 
to  be  put  upon  this  part  of  the  statute.  This  section  does  not  say,  that  in  those  cases, 
or  under  those  circumstances,  in  which  the  defendant  was  not  previously  liable  to 
arrest,  he  shall  be  so  under  the  new  process ;  but  that  in  every  action,  that  is  to  say, 
in  every  species  of  action  (of  which  this  is  one)  in  which  the  defendant  was  at  the 
time  of  the  passing  of  this  act  liable  to  arrest,  the  Judge  shall  have  power  to  order 
process  to  issue  under  the  act.  This  construction  is  in  accoi'dance  [202]  with  the 
natural  and  ordinary  meaning  of  the  words  used  by  the  legislature  :  and  acts  of  Parlia- 
ment ought  always  to  be  construed  as  using  the  words  in  their  common  and  ordinary 
sense,  unless  it  appears  from  the  other  parts  of  the  enactment,  that  some  absurdity 
or  incongruity  would  follow  from  so  construing  them.     Now  that  certainly  is  not  the 
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case  here ;  for  the  express  provision  that  the  new  writ  of  capias  may  run  into  the 
connties  palatine,  to  be  directed  to  the  chancellor  there,  clearly  shews  a  power  in  the 
Judge  to  issue  such  writ  for  £20  and  upwards,  as  described  in  the  former  part  of  the 
section,  and  without  distinction  of  the  counties  palatine  in  any  respect.  The  necessary 
effect  of  the  clause  is,  to  authorize  the  Judge  to  issue  this  writ ;  and  when  once  issued, 
no  limit  is  placed  to  its  operation.  In  order  to  support  the  opposite  construction 
contended  for  by  the  sheriff  in  this  case,  qualifying  uoids  must  be  introduced  into 
this  part  of  the  act ;  such  as,  that  the  writ  of  capias  is  not  to  issue  into  a  county 
palatine  at  all,  or  that  it  is  to  have  no  effect  there,  unless  when  allowed  by  the  Judges 
of  the  Court  of  the  county  palatine.  The  introduction  of  words  in  this  manner  may 
be  proper,  when  an  enactment  is  not  sensible  or  rational  without  them ;  but  that  is 
by  no  means  the  case  in  the  present  instance ;  on  the  contrary,  by  the  construction 
which  we  put  on  this  section,  the  plaintiff  has  the  full  benefit  which  the  legislature 
intended  to  give  him,  viz.  the  power  of  arresting  the  defendant  by  means  of  several 
concurrent  writs  issued  into  different  counties  ;  a  benefit  of  which  he  would  otherwise 
be  to  a  certain  extent  deprived,  if  the  defendant  were  resident  in  a  county  palatine. 
If,  on  the  other  hand,  the  plaintiff  chooses  to  bring  his  action  in  a  county  palatine, 
he  can,  by  the  provisions  of  the  2 1st  section,  still  resort  to  the  same  writ,  by  application 
to  the  Judge  of  the  Court  of  the  county  palatine. 

The  point  in  question  in  this  case  does  not  appear  to  have  been  hitherto  formally 
decided  ;  we  have  been  iii-[203]-formed,  however,  by  Lord  Chief  Justice  Tindal,  that 
he  on  one  occa.sion  discharged  a  person  arrested  in  a  county  palatine  for  a  sum  under 
£50,  but  that  he  afterwards  entertained  doubts  as  to  the  propriety  of  that  course. 

We  are  of  opinion,  therefore,  that  the  sheriff'  was  bound  to  execute  the  writ  in 
this  case,  and  this  rule  must  consequently  be  discharged,  but,  under  the  circumstances, 
without  costs. 

Rule  discharged  without  costs. 

H.\R\voOD  r.  La\v,  Public  Officer,  &c.  Exch.  of  Pleas.  1840. — Where  a  plaintiff" 
obtains  judgment  against  the  public  officer  of  a  joint-stock  banking  copartnership, 
pursuant  to  stat.  7  Geo.  4,  c.  46,  s.  9,  he  may  issue  execution  against  the  defendant 
without  first  suing  out  a  scire  facias. 

[S.  C.  8  Dowl.  P.  C.  899;  10  L.  J.  Ex.  30;  4  Jur.  1137.] 

This  was  an  action  against  the  defendant,  as  the  public  registered  officer  of  the 
Imperial  Bank  of  England  ;  and  judgment  having  been  signed  for  the  plaintiff  for 
141.  17s.,  the  amount  of  the  damages  and  costs,  execution  was  issued  thereon  against 
the  defendant,  and  he  was  detained  in  custody  for  that  sum  at  the  suit  of  the  plaintiff'. 
CresswcU  had  obtained  a  rule,  calling  upon  the  plaintiff'  to  shew  cause  why  the  execu- 
tion should  not  be  set  aside,  and  the  defendant  discharged  out  of  custodj',  on  the 
ground  that  the  execution  could  not  issue  without  a  previous  .scire  facias.  The  defen- 
dant did  not,  in  his  affidavit  in  support  of  the  rule,  deny  that  he  was  a  member  of 
the  Company. 

W.  H.  Watson  shewed  cause.  No  scire  facias  was  necessary  in  this  ca.se,  the 
defendant  being  not  only  the  public  registeied  officer,  and  as  such  a  party  to  the 
record,  but  also,  as  it  must  be  assumed,  a  member  of  the  company.  The  question 
depends  upon  the  construction  to  be  put  on  several  of  the  clauses  of  the  Banking 
Copartnership  Act,  7  Geo.  4,  c.  46.  The  4th  section  impliedly  requires  that  the 
two  public  registered  officers,  who  are  by  sect  9  to  sue  and  be  sued  on  behalf  of  the 
Company,  shall  be  members  of  the  [204]  copartnership.  The  9th  section  enacts,  that 
all  actions  and  suits,  &c.,  to  be  commenced  on  behalf  of  the  copartnership  shall  and 
lawfully  may  be  commenced  and  prosecuted  in  the  name  of  one  of  the  public  officers 
for  the  time  being,  as  nominal  plaintiff ;  and  all  actions  or  suits,  &c.  to  be  commenced 
against  the  copartnership,  shall  and  lawfully  may  be  commenced  and  prosecuted 
against  one  of  the  public  officers,  "  as  the  nominal  defendant  for  and  on  behalf  of  such 
copartnership."  Then  sect.  12  provides,  that  all  judgments  recovered  against  any 
public  officer  of  the  copartnership  "  shall  have  the  like  effect  and  operation  upon  and 
against  the  property  of  the  copartnershii),  and  upon  and  against  the  property  of 
anv  member  thereof,  as  if  such  judgments  had  been  recovered  or  obtained  against 
such  copartnership  :"  and  sect.  13,  that  execution  upon  any  judgment  obt;uned  against 
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the  public  officer  may  be  issued  against  any  member  or  members  for  the  time  being 
of  the  copartnership.  There  is  nothing  in  these  clauses  to  exempt  the  defendant  from 
liability  in  his  character  of  a  member  of  the  Company,  or  to  prevent  the  judgment 
from  operating  in  the  ordinary  way  against  the  registered  officer,  as  the  party  to  the 
record,  if,  like  the  present  defendant,  he  is  also  a  member  of  the  copartnership.  The 
defendant  might  have  pleaded  to  the  action  that  he  had  ceased  to  be  a  member  of 
the  Company,  if  the  fact  were  so.  In  a  recent  case  of  PMxdinmn  v.  Nuttall  (not 
reported),  it  appeared  that  the  action  was  commenced  against  the  defendant,  as  the 
public  officer  of  a  banking  copartnership,  on  the  3rd  of  August,  1839.  On  the  22nd 
of  August  he  became  a  bankrupt ;  in  October  following  he  ceased  to  be  the  public 
officer,  but  took  no  steps  to  have  his  name  removed  from  the  record  ;  on  the  10th  of 
December  judgment  was  entered  up  against  him,  and  execution  issued  thereon,  under 
which  he  was  arrested  ;  and  having  paid  the  debt  and  costs,  under  protest,  in  order 
[205]  to  procure  his  liberation,  he  applied  to  this  Court  to  set  aside  the  judgment 
and  execution,  and  to  have  the  money  repaid  to  him  ;  but  the  application  was  refused, 
on  the  ground  that,  by  taking  no  step  to  remove  his  name  from  the  record,  he  had 
admitted  himself  to  be  a  member  of  the  Company,  and  as  such  liable  to  the  execution. 
That  case  is  expressly  in  point.  He  also  referred  to  Harrison  v.  Tiinmins  (4  M.  &  W. 
510),  and  JFood  v.  Blarston  (8  Dowl.  P.  C.  865). 

Cresswell,  contra.  The  plaintiff  was  not  entitled  to  issue  execution  against  this 
defendant,  without  first  suing  out  a  scire  facias.  Having  elected  to  avail  himself  of 
the  mode  of  proceeding  given  by  the  statute,  instead  of  proceeding  according  to 
the  course  of  the  common  law,  as  he  might  have  done  (for  the  words  "  shall  and 
lawfully  may,"  in  the  9th  section,  cannot  be  considered  as  imperative  on  the  plaintiff), 
he  must  proceed  throughout  according  to  the  statute  ;  he  cannot  engiaft  a  common  law 
execution  upon  a  statutory  judgment.  A  judgment  against  the  public  officer  can  have 
effect  only  against  those  who  are  members  of  the  copartnership  at  the  time  of  judgment 
signed.  Then,  by  sect.  13,  execution  may  issue  thereon  against  members  for  the  time 
being ;  or,  if  ineffectual  in  such  case,  then  against  those  who  were  members  at  the 
time  when  the  contract  was  entered  into,  or  before  it  was  executed,  or  at  the  time  of 
the  judgment  obtained,  by  leave  of  the  Court.  Now,  although  the  record  would 
undoubtedly  be  strong  evidence  to  shew  that  the  defendant  was  a  member  of  the 
copartnership  at  the  time  of  judgment  obtained,  it  would  not  necessarily  prove  that 
he  continued  such  up  to  the  time  when  execution  issued.  At  all  events,  that  is  not 
a  question  to  be  tried  upon  affidavits,  but  ought  to  be  determined  by  a  jury  upon  a 
scire  facias.  It  has  already  been  decided  that  execution  cannot  issue  against  a  member 
of  the  copartnership,  who  is  not  a  party  [206j  to  the  record,  without  a  scire  facias 
(Cross  V.  Law,  6  M.  &  W.  217) ;  and  the  practice  ought  to  be  the  same  with  regard 
to  the  jjublic  officer,  who  is  sued  merely  as  a  nominal  defendant  by  virtue  of  the 
statute,  and  has  no  interest  in  the  suit  beyond  that  of  the  other  members  of  the 
copartnership. 

Cur.  adv.  vult. 

On  the  following  day,  the  Court  delivered  judgment. 

Lord  Abinger,  C.  B.  This  was  an  application  for  the  discharge  of  the  defendant 
out  of  custody  on  the  ground  that,  upon  the  proper  construction  of  the  act  of  Parlia- 
ment for  regulating  joint-stock  banking  companies,  the  defendant,  who  is  sued  as  the 
regi.stered  officer  of  the  Imperial  Bank  of  England,  is  not  liable  to  be  taken  in  execution, 
unless  he  was  a  member  of  the  copartnership  at  the  time  when  the  execution  issued. 
Mr.  Cresswell  contended  that  he  must  be  shewn  to  be  such  by  scire  facias,  in  conformity 
with  the  decision  of  this  Court,  that  that  mode  of  proceeding  is  necessary  in  cases 
where  the  judgment  is  obtained  against  the  registered  officer  as  the  nominal  defendant, 
and  it  is  sought  to  have  execution  against  some  othei'  member  of  the  Company,  not 
a  party  to  the  record.  It  is  to  be  observed,  that  the  defendant  in  this  case  neither 
states  that  he  is  not  a  member  of  the  company,  nor  alleges  any  other  facts  to  shew  to 
the  Court  that  he  is  not  the  proper  object  of  execution  upon  this  judgment.  As  he 
has  not  done  so,  the  necessity  for  a  scire  facias  does  not  seem  to  arise.  When  the 
Courts  direct  a  scire  facias  to  issue,  it  is  only  with  the  view  of  rendering  their  own 
records  consistent.  The  first  case  in  which  a  question  of  this  kind  arose  was  that  of 
Barthtl  v.  fentland  (1  B.  &  Ad.  704),  where  the  plaintiff,  having  obtained  judgment 
against  the  secretary  of  the  St.  Patrick's  Assurance  Company,  took  out  execution 
against  another  [207]  member  of  the  company,  (an  alderman  of  Dublin,  who  happened 
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to  be  in  London  on  some  public  business),  without  first  obtaining  the  leave  of  the  Court 
to  enter  a  suggestion  on  the  record.  The  Court  on  that  occasion  said,  that  some 
suggestion  ought  to  be  put  upon  the  record,  in  order  to  make  a  partj^  liable  to  the 
execution,  who  was  not  a  party  to  the  record  at  the  time  of  the  judgment.  Since 
then,  the  proper  mode  of  doing  this  has  been  taken  more  fully  into  consideration,  and 
the  Courts  have  decided,  I  think  rightly,  that  it  must  be  by  writ  of  scire  facias.  A 
suggestion  on  the  record  would  indeed  have  the  same  effect,  a  scire  facias  does  nothing 
more,  and  they  may  both  be  traversed  ;  but  the  latter  is  an  original  and  well  understood 
process  foi'  the  puipose.  A  scire  facias,  howevei',  is  resorted  to  only  for  the  specific 
purpose  of  making  the  judgment  and  execution  consistent  with  each  other ;  since 
otherwise  there  would  be  judgment  against  A.  and  an  execution  against  B.,  which 
would  render  the  record  absurd  and  inconsistent :  but  the  scire  facias  makes  the  record 
technically  correct,  and  the  party  has  the  opportunity  of  contesting  whether  he  is  really 
liable  to  the  execution  or  not.  But  it  appears  to  the  majority  of  the  Court,  that  if  we 
weie  to  accede  to  the  argument  urged  on  the  part  of  the  defendant,  and  hold  a  scire 
facias  necessary  in  this  case,  the  greatest  inconvenience  would  follow  ;  foi'  as  the  parties 
liable  to  the  execution  in  the  first  instance  are  those  only  who  are  members  of  the 
copartnership  at  the  time  of  the  execution,  and  the  seiie  facias  would  only  establish 
that  the  defendant  was  such  at  the  time  of  the  judgment,  no  execution  could  issue 
against  him  until  a  fresh  scire  facias  was  issued,  to  shew  that  he  was  a  member  at  the 
time  execution  issued  :  so  that  scire  facias  after  scire  facias  would  be  necessary.  It 
never  could  have  been  the  intention  of  the  legislature  to  introduce  such  an  inconvenience 
as  this,  which  would  certainly  be  the  consequence  if  the  act  of  Parliament  were  to  be 
interpreted  as  is  contended  for  by  Mr.  Cresswell.  [208]  The  defendant,  therefore, 
ought  to  have  shewn  by  affidavit  that  he  had  bona  fide  and  without  fraud  ceased  to 
be  a  member  of  the  copaitnership,  in  which  case  he  would  be  no  longer  liable  to  be 
taken  in  execution.  At  present  he  appears  to  be  a  party  to  the  record  and  a  member 
of  the  company,  and  he  has  shewn  no  reason  why  the  execution  should  not  issue  against 
him  as  such.  I  think,  therefore,  that  this  lule  ouglit  to  be  discharged,  but,  under  the 
circumstances,  without  costs. 

Pakke,  B.  The  mode  of  obtaining  execution  upon  a  judgment  obtained  against 
a  joint-stock  lianking  copai-tnership,  is  distinctly  pointed  out  by  the  stat.  7  Geo.  4, 
c.  46,  s.  13.  The  execution  is  to  issue,  in  the  first  instance,  against  those  who  are 
members  of  the  copartnership  for  the  time  being,  i.e.  at  the  moment  of  suing  out  the 
execution  :  and  the  Courts  have  decided,  that  the  party  against  whom  it  is  intended 
thus  to  proceed,  is  entitled  to  have  the  question,  whether  he  were  such  member  or  not, 
determined  by  a  jury,  and  that  the  course  of  proceeding  for  that  purpose  ought  to  be 
by  writ  of  scire  facias,  which  will  have  the  effect  of  shewing,  on  the  face  of  the  record, 
the  grounds  on  wliich  the  execution  issued  against  a  person  who  was  no  party  to  the 
judgment.  But  a  great  difficulty  arises  when  we  attempt  to  put  a  construction  on  this 
part  of  the  enactment ;  for  the  scire  facias  onl}'  shews  that  the  party  against  whom  it 
issues  was  a  member  of  the  copartnership  at  the  time  of  the  judgment,  and  not  at  the 
time  of  issuing  execution.  In  order  to  reconcile  this  difficulty,  it  seems  to  me  that 
the  scire  facias  may  be  considered  as  a  part  of  the  execution  contemplated  l^y  the 
legislature  in  framing  this  .section  ;  and  then,  the  party  being  shewn  to  be  a  member 
at  the  time  of  the  scire  facias,  he  is  liable.  If  this  view  be  correct,  I  entertain 
considerable  doubt  whether  the  defendant  in  the  present  case  is  concluded  liy  the 
judgment,  or  whether  he  has  not  a  right  to  insist  that  the  question,  whc-[209]-ther 
he  was  a  partner  at  the  time  when  execution  issued,  — i.e.  when  the  scire  facias  issued, — 
should  be  submitted  to  a  jur}' ;  and  consequently,  whether  he  is  not  entitled  now  to 
be  discharged  out  of  custody  :  but  as  the  rest  of  the  Court  agree  in  the  view  tiiken 
by  the  I^ord  Chief  Baron,  my  doubts  will  of  course  Ise  unavailing.  The  course  to  be 
afterwards  pursued  with  respect  to  the  several  othei'  classes  of  persons  made  liable 
to  the  execution,  is  very  clearly  pointed  out  by  the  act :  first,  it  is  to  go  against  those 
who  were  members  of  the  Company  at  the  time  when  the  contract  was  entered  into  ; 
then,  if  the  plaintiff  fails  by  those  means  to  obtain  .satisfaction,  his  next  step  must  be 
by  application  to  the  Court,  for  leave  to  proceed  against  those  who  were  members 
before  the  contract  was  executed  ;  and  lastly,  he  is  entitled  to  proceed  against  those 
who  were  members  at  the  time  of  the  judgment  obtained  :  and  although  no  precedence 
is  expressly  marked  out  by  the  statute,  as  between  these  and  the  former  classes, — the 
words  of  the  clause  comprising  them  all  in  the  same  sentence,  that  "it  shall  be  lawful 
for  the  party  so  having  obtained  judgment,  to  issue  execution  against  any  person  or 
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persons  who  was  a  member  when  the  contract  was  entered  into,  or  became  a  member 
before  it  was  executed,  or  was  a  member  at  the  time  of  the  judgment  obtained  ; "  still, 
by  the  construction  put  upon  this  section,  execution  is  to  issue,  first  against  one  of  these 
classes,  and  then  against  the  other,  and  the  defendant  is  only  to  be  concluded  by  the 
record  that  he  was  a  member  at  the  time  of  the  judgment  obtained.  The  present 
inclination  of  ni}'  opinion,  therefore,  certainly  is,  that  the  execution  issued  against 
this  defendant,  without  giving  him  an  opportunity  of  trying  the  question  whether 
he  was  a  partner  in  the  Company,  not  at  the  time  of  the  judgment,  but  at  the  time 
of  the  execution,  is  irregular.  That  is  a  question  which,  in  my  opinion,  is  not  to  be 
determined  on  affidavits,  but  to  be  tried  in  the  regular  way  by  a  jury. 

[210]  GuRNEY,  B.  ITie  defendant  is  sued  as  the  public  officer  of  a  joint-stock 
bank,  and  is  taken  in  execution  as  being  a  partner.  He  applies  to  be  discharged 
from  custody,  but  does  not  allege  that  he  was  not  a  partner,  either  at  the  time  of  the 
judgment,  or  of  the  execution,  or  when  the  debt  was  incurred  which  is  the  subject  of  the 
action.     Under  these  circumstances,  I  think  a  scire  facias  is  not  necessary. 

EoLFE,  B.  I  concur  with  the  Lord  Chief  Baron  in  thinking  that  no  scire  facias 
is  necessary  in  this  case.  In  the  first  place,  it  appears  to  me  to  be  very  doubtful 
whether  the  plaintirt'  is  bound  in  the  first  instance  to  proceed  against  a  party  who 
was  a  member  of  the  co-partnership  at  the  time  of  the  execution ;  for  the  act  only 
says,  "  That  execution  shall  and  lawfully  may  be  issued  against  any  member  for  the 
time  being  of  such  corporation  or  co-partnership,"  and  iu  case  of  its  being  ineffectual, 
then  against  other  parties.  Now,  independently  of  the  provisions  of  the  statute,  no 
one  could  be  liable  on  a  contract  made  by  the  Company,  except  those  who  were 
members  at  the  time  the  contract  was  entered  into ;  but  in  order  to  enable  plaintiffs 
to  proceed  against  parties  who  may  have  subsequently  purchased  shares,  the  legislature 
says,  that  they  may  have  execution  against  any  one  who  is  a  member  of  the  Company 
for  the  time  being.  If  it  be  taken  to  refer  to  those  persons  who  were  not  partners 
at  the  time  of  the  contract,  but  became  so  afterwards,  the  construction  is  perfectly 
natural,  and  I  find  nothing  in  the  act  inconsistent  with  it.  The  section  then  goes  on 
to  say,  that  if  the  execution  against  those  members  should  prove  ineffectual,  the 
plaintiff  may  proceed  against  any  one  who  was  a  member  at  the  time  of  the  contract, 
or  before  its  execution,  or  at  the  time  of  the  judgment :  i.e.  although  he  may  have 
chosen  to  take  out  execution  against  those  who  were  members  at  the  time  being,  he 
may  still  proceed  against  those  who  were  [211]  members  at  the  time  of  the  contract 
entered  into  or  executed,  or  of  judgment  recovered.  There  is  certainlj^  considerable 
difficulty  in  putting  a  construction  uj)on  the  act ;  but  it  is  not  possible  that  the 
consequence,  which  has  been  mentioned  by  my  Lord  Abinger  as  necessarily  resulting 
from  the  construction  contended  for  by  the  defendant,  could  have  been  contemplated 
by  the  legislature ;  there  would,  as  he  has  remarked,  necessarily  be  a  series  of  writs 
of  scire  facias  one  after  another.  An  attempt  is  made  to  get  over  this  difficulty,  by 
supposing  the  scire  facias  to  be  understood  as  the  beginning  of  the  execution  ;  but  if 
it  be  necessaiT  to  put  such  a  construction  upon  the  statute,  wh}'  not  as  well  say  that 
the  judgment  is  the  beginning  of  the  execution?  For  these  reasons,  I  concur  in 
opinion  that  a  scire  facias  was  not  necessary,  and  that  this  rule  must  be  discharged. 

Lord  Abinger,  C.  B.,  added — I  cannot  agree  in  the  opinion  that  the  scire  facias 
can  be  considered  as  the  beginning  of  the  execution. 

Kule  discharged,  without  costs. 

Poyner  v.  Hatton.  Exch.  of  Pleas.  1840. — Where  an  arbitrator,  to  whom  a  cause 
was  referred,  awarded  that  the  action  should  cease,  and  that  a  sum  of  money 
should  be  paid  by  the  plaintiff  to  the  defendant ;  and  the  defendant's  costs  having 
been  taxed,  both  sums  were  demanded  of  the  plaintiff: — Held,  that,  inasmuch  as 
the  arbitrator  had  exceeded  his  authority  in  directing  payment  of  the  sum  of 
money  to  the  defendant,  an  affidavit  which  stated  that  the  defendant  demanded 
of  the  plaintift'  the  said  sum  of  money,  and  also  the  amount  of  the  costs,  but  that 
the  plaintifi'  did  not  pay  the  same,  or  any  part  thereof,  was  not  sufficient  to 
ground  an  attachment. 

[S.  C.  8  Dowl.  P.  C.  891 ;  10  L.  J.  Ex.  64.] 

In  this  case,  all  matters  in  difference  iu  the  cause  having  been  referred  under  a 
judge's  order,  the  arbitrator  awarded  that  the  action  should  cease,  and  be  no  further 
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prosecuted ;  and  that  the  plaintifl',  on  a  day  named,  should  pay  to  the  defendant  the 
sum  of  21.  18s.  6d.  The  eosts  were  afterwards  taxed  in  favour  of  the  defendant  at 
the  sum  of  £37. 

[212]  Hance  had  obtained  a  rule  for  an  attachment  against  the  plaintiff  for  non- 
performance of  the  award.  The  affidavit  on  which  the  rule  was  granted  stated,  that 
the  defendant  dcmaniled  of  the  plaintiff  the  said  sum  of  21.  18s.  Gd.,  and  also  the  sum 
of  £37,  the  amount  of  the  taxed  costs,  but  that  the  plaintiff  did  not  pay  the  same, 
or  any  part  thereof. 

J.  Henderson  shewed  cause,  and  contended,  that  as  the  reference  was  merely  of 
the  matter  in  difference  in  the  cause,  the  arbitrator  had  no  power  to  award  payment 
of  a  sum  of  money  by  the  plaintiff  to  the  defendant ;  and  therefore,  that  the  defendant, 
by  demanding  pa3^ment  of  that  sum,  as  well  as  of  the  amount  of  the  costs,  had  asked 
for  too  much,  and  consequently  was  not  entitled  to  an  attachment. 

Hance,  contra,  admitted  that  the  arbitrator  had  exceeded  his  authority,  and  that 
the  defendant  could  not  enforce  payment  of  the  21.  18s.  6d.  ;  but  urged,  that  the 
award  was  good  for  the  residue,  and  that  as  the  defendant  had  demanded  the  two 
sums  separately,  one  not  in  a  gross  sum,  and  it  was  sworn  that  the  plaintiff  had  not 
paid  the  money  demanded,  or  any  part  thereof,  it  sufficiently  appeared  that  he  had 
refused  to  pay  the  amount  due  for  costs,  in  respect  of  which,  therefore,  the  plaintiff 
was  entitled  to  an  attachment. 

Lord  Abinger,  C.  B.  The  affidavit  only  states  that  the  plaintiff  did  not  pay  the 
said  sums,  or  any  part  thereof ;  if  it  had  gone  on  to  say  "  or  either  of  them,"  it  might 
have  been  sufficient.  It  is  consistent  with  it  that  the  plaintiff  tendered  the  amount 
of  the  costs.     You  ought  to  make  out  a  clear  case  of  refusal. 

Parke,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged,  without  costs. 


[213]  Atkinson  v.  Howell.  Exch.  of  Pleas.  1840. — Where  the  original  writ  of 
summons  was  sent  by  the  plaintiff  to  the  defendant  at  his  request,  but  he  kept 
it,  and  did  not  appear,  the  Court  refused  to  allow  the  plaintiff  to  enter  an  appear- 
ance for  the  defendant  sec.  stat.,  without  indorsing  on  the  writ  the  date  of  the 
service,  pursuant  to  the  rule  of  M.  T.  3  Will.  4. 

[S.  C.  8  Dowl.  P.  C.  872 ;  10  L.  J.  Ex.  64.] 

O'Malley  applied  for  a  rule  calling  upon  the  defendant  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  enter  an  appearance  for  the  defendant  according 
to  the  statute,  without  indorsing  upon  the  writ  of  summons  the  day  of  the  week  and 
month  of  service,  as  required  by  the  rule  of  M.  T.  3  W.  4.  It  appeared  from  his 
aflidavit,  that  the  original  writ  had  been  sent  by  post  to  the  defendant,  at  his  request, 
on  the  14th  of  October.  On  the  9th  of  Novemljer,  he  acknowledged  the  receipt  of  it, 
and  said  that  he  would  direct  a  settlement  of  the  debt  to  be  made  :  but  he  had  done 
nothing  since,  and  kept  possession  of  the  writ.  In  Brook  v.  Eilridge  (2  Dowl.  P.  C. 
C47),  where  the  defendant,  on  being  served  with  process,  snatched  the  original  writ 
out  of  the  hands  of  the  person  serving  it,  the  Court  granted  a  similar  rule,  and  made 
the  defendant  pay  the  costs  of  it.  Ileie,  also,  as  it  was  in  conse<iuenco  of  the  improper 
conduct  of  the  defendant  that  the  indor.sement  could  not  be  made  in  conformity  with 
the  rule  of  Court,  the  Court  would  interfere  to  assist  the  plaintiff. 

Per  Curiam.  Here  the  plaintiff  has  brought  himself  into  the  difficulty  by  not 
following  the  usual  course.  No  doubt,  as  a  man  of  honour,  the  defendant  ought  to 
appear,  but  if  he  does  not,  we  cannot  assist  you. 

Rule  refused. 


[214]     Dixon  V.  WALKEH.(r()     Exch.  of  Pleas.     1840.  — Where  a  plaintiff  claims  more 
than  £20,  but  obtains  a  verdict  for  a  sura  under  £20,  by  reason  of  a  tender  of 

(a)  This  and  the  two  following  cases  were  decided  by  Alderson,  B.,  sitting  alone 
on  the  last  day  of  the  term. 
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the  remainder  of  the  amount  claimed  before  action  brought,  his  costs  must  be 
taxed  on  the  reduced  scale  applicable  to  the  recovery  of  a  sum  under  £20. 

[S.  C.  8  Dowl.  P.  C.  887;  10  L.  J.  Ex.  4.3;  4  Jur.  1188.     Approved, 
James  v.  Lend  Fane,  1860,  2  El.  &  El.  883.] 

This  was  an  action  of  debt,  in  which  the  plaintiff  by  his  particulars  claimed  a  sum 
exceeding  £20.  The  defendant  pleaded  as  to  part  of  the  demand,  a  tender  before 
action  brought,  and  as  to  the  residue  nunquam  indebitatus.  The  plaintiff  took  out 
of  Court  the  money  paid  in  under  the  plea  of  tender,  and  entered  a  nolle  prosequi  as 
to  that  amount ;  and  at  the  trial,  he  had  a  verdict  for  the  balance  claimed  by  him, 
viz.  £13.  The  Master,  on  taxation,  allowed  the  plaintifl"  his  costs  according  to  the 
ordinary  scale.  Petersdorff  having  obtained  a  rule  nisi  for  a  review  of  the  taxation, 
on  the  ground  that  the  costs  ought  to  have  been  taxed  on  the  reduced  scale  applicable, 
according  to  the  "Directions  to  Taxing  Officers,"  H.  T.  4  Will.  4,  to  a  recovery  of  a 
sum  under  £20, 

Wightman  shewed  cause,  and  relied  on  Masters  v.  Tickler  (2  Harr.  &  Woll.  81), 
where  it  was  held  that  if  the  amount  recovered  by  the  verdict,  together  with  the 
money  paid  into  Court,  exceed  £20,  the  plaintiff  is  entitled  to  costs  on  the  higher 
scale.  If  the  lower  scale  were  held  to  be  applicable  to  a  case  like  this,  it  would  always 
be  in  the  defendant's  power  to  foi'ce  the  plaintiff  down  to  that  scale.  For  instance, 
if  the  demand  were  for  £25,  the  defendant  would  only  have  to  tender  £G  before  a 
writ  was  served,  and  then  the  plaintiff  would  recover  his  costs  according  to  the  reduced 
scale  only,  which  would  be  highly  unjust. 

Petersdorff,  contra.  The  effect  of  a  finding  in  favour  of  the  defendant  on  a  plea 
of  tender,  is  to  shew  that  the  [215]  plaintiff  was  not  entitled,  at  the  time  of  the  com- 
mencement of  the  action,  to  any  more  than  the  balance  beyond  the  sum  tendered.  It 
defeats  the  right  of  action  to  that  extent,  before  action  brought.  It  now  appears  on 
the  face  of  the  record,  that  the  plaintiff  had  no  cause  of  action  to  the  amount  of  £20. 
The  case  of  payment  into  Court  after  action  brought  is  difierent;  that  is  not  a  denial 
of  the  existence  of  any  part  of  the  cause  of  action  at  the  time  of  issuing  the  writ. 
That  distinguishes  the  present  case  from  Masters  v.  Tickler.  In  Savage  v.  Lipscomb 
(5  Dowl.  P.  C.  385),  it  was  held,  that  even  where  the  plaintiffs  demand  is  reduced 
below  £20  by  a  cross  demand  of  the  defendant,  which  is  made  the  subject  of  a  set-off, 
he  is  entitled  to  costs  on  the  reduced  scale  only.  That  is  a  much  stronger  case  than 
the  present.  So  also,  where  to  an  action  of  assumpsit  the  defendant  pleaded  non- 
assumpsit  and  a  set-off,  and  paid  £2  into  Court,  and  the  cause  was  referred  to 
arbitration,  the  party  in  whose  favour  the  award  was  made  being  at  liberty  to  enter 
up  judgment  for  the  sum  awarded  as  upon  a  verdict,  and  the  arbitrator  awarded  to 
the  plaintiff  a  sum  under  £20,  it  was  held  that  this  was  a  sum  recovered,  within  the 
meaning  of  the  rule,  and  that  the  costs  must  be  taxed  according  to  the  reduced  scale : 
IVallen  v.  Smith  (3  M.  &  W.  138). 

Aldekson,  B.  I  think  the  rule  must  be  absolute  for  reviewing  the  taxation.  The 
cases  of  set-ofF,  which  have  been  cited,  govern  the  present ;  indeed  they  are  stronger, 
because  there  it  is  in  the  option  of  the  defendant  to  set  oft'  his  counter  claim  or  not ; 
therefore  the  plaintifl'  must  bring  his  action  for  the  whole  of  his  demand  :  yet  in  the 
two  cases  cited,  it  was  taken  for  gianted  that  the  plaintift's  right  of  action  is  defeated 
to  the  extent  of  the  set-off,  and  that  the  "  sum  recovered  "  in  the  action  is  only  the 
balance.  A  multo  fortiori,  the  plaintiff'  heie  is  defeated  to  [216]  the  extent  of  the 
money  tendered,  and  the  sum  recovered  is  only  the  surplus.  Those  cases,  therefore, 
must  govern  the  present.  I  am  not,  however,  to  be  considered  as  deciding  that  money 
paid  into  Court  after  action  brought  is  not  part  of  the  sura  recovered,  but  only  that 
where  the  payment  or  tender  amounts  to  matter  of  defence  pro  tanto,  the  sum 
recovered  is  only  the  difference. 

Kule  absolute. 

James  v.  Pritchard.  Exch.  of  Pleas.  1840. — The  defendant  having  bought  a  rick 
of  hay  from  the  plaintiff,  (who  was  the  executor  de  son  tort  of  M.  S.),  before 
payment  of  the  price,  received  a  notice  from  a  third  party,  stating  that  he  was 
the  administrator  of  M.  S.,  and  demanding  payment  of  the  sum  for  which  it  had 
been  sold.     The  defendant  being  subsequently  sued  by  the  plaintiff  for  the  price 
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of  the  hav  : — Held,  that  he  was  not  entitled  to  relief  under  the  Interpleader  Act, 
1  &  2  W'ill.  4,  c.  58,  s.  1. 

[S.  C.  8  Dowl.  P.  C.  890  ;  10  L.  J.  Ex.  92  ;  4  Jur.  1038,  1189.] 

This  was  an  action  of  debt,  to  recover  the  price  of  a  rick  of  hay  agreed  to  be  sold 
by  the  plaintift"  to  the  defendant.  In  the  eaily  part  of  this  term,  Montagu  Chambers 
obtained  a  rule  under  the  first  section  of  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58, 
calling  on  one  AVilliam  Saunders  to  appear  and  state  the  particulars  of  his  claim.  The 
affidavit  of  the  defendant,  in  support  of  the  motion,  stated,  that  on  the  7th  of  April, 
1839,  he  agreed  with  the  plaintiil  for  the  purchase  of  the  hay  in  question  :  that  on 
the  21st  of  June  last,  seven  days  before  the  commencement  of  this  action,  he  was 
served  with  a  notice  by  the  attorney  of  Saunders,  informing  him  that  the  hay  had 
belonged  to  one  Martha  Simlett,  deceased,  to  whom  Saunders  had  taken  out  adminis- 
tration ;  that  he  onh'  was  entitled  to  receive  the  price  of  the  hay,  and  that  if  the 
defendant  should  pay  it  over  to  any  body  else,  Saunders  would  nevertheless  hold  him 
accountable  for  the  amount,  and  take  immediate  steps  to  recover  it :  that  in  consequence 
of  such  notice,  the  defendant  did  not  know  to  whom  the  said  hay  belonged,  or  to 
whom  he  was  liable  for  the  same :  that  this  action  was  commenced  on  the  29th  of 
June  last,  and  the  declaration  delivered  on  the  2Hth  of  October ;  and  that  the  defen- 
dant had  not  pleaded  to  the  [217]  action.  The  affidavit  then  proceeded  to  state  that 
the  defendant  e-xpected  to  be  sued  by  Saunders  for  the  value  of  the  hay,  and  to  deny 
collusion  with  Saunders. 

E.  V.  Williams  now  appeared  for  the  plaintiff,  (who  claimed  as  executrix  de  son 
tort  of  Martha  Simlett),  and  contended  that  the  case  was  not  within  the  Interpleader 
Act.  A  purchaser  cannot  call  upon  his  vendor  to  interplead  with  a  third  party.  The 
plaintiti'  merely  claims  the  performance  of  a  contract  made  with  her  by  the  defendant, 
and  of  which  the  defendant  has  received  the  benefit.  [Alderson,  B.  That  seems  to 
be  an  answer  to  the  application.  If  the  circumst;inces  amount  to  a  defence  for  the 
defendant,  he  should  plead  them.]     The  Court  then  called  on 

Chambers,  for  the  defendant.  The  defendant  is  within  the  words  and  intent  of 
the  Interpleader  .\ct.  He  is  merely  in  the  condition  of  a  stakeholder,  claiming  no 
interest  in  the  money  which  both  these  parties  are  calling  upon  him  to  pay,  but  being 
willing  to  pay  it  to  whichever  of  them  shall  appear  to  be  entitled  to  it.  [Alderson,  B. 
He  has  entered  into  a  contract  to  pay  the  plaintiff.  He  must  either  perform  that 
contract,  or  set  up  some  defence  which  may  justify  him  in  refusing  payment.]  The 
raoue\'  belongs  to  the  administrator.  As  against  an  e.xecutor  de  son  tort,  the  rightful 
representative  is  entitled  to  the  estate,  and  the  produce  of  it :  this  is  an  invalid  con- 
tract, with  which  the  rightful  administrator  may  intervene  ;  and  here  the  letter 
written  on  his  behalf  claims  the  money  as  part  of  the  estate,  and  amounts  to  an 
affirmance  of  the  contract.  Besides,  it  is  clear  that  the  act  of  Parliament  was  intended 
to  apply  to  cases  of  adverse  claims  in  which  a  bill  of  interpleader  might  have  been 
maintained  ;  and  here  it  might,  this  being  a  ease  in  which  two  parties  "  are  claiming 
the  same  thing  by  different  or  [218]  separate  interests,  and  another  person,  not 
knowing  to  which  of  the  claimants  he  ought  of  right  to  render  a  debt  or  duty,  or  to 
deliver  property  in  his  custody,  fears  he  may  be  hurt  by  one  of  them"  (Mitford's 
Eq.  PI.  p.  39  (3rd  edit.). 

Alderson,  B.     I  think  the  rule  must  be  discharged,  and  that  this  is  not  a  case 
within  the  Interpleader  Act.     The  defendant  has  made  a  bargain  with  the  plaintiff, 
and  he  must  perform  it,  or  shew  good  cause  why  he  does  not. 
Rule  discharged,  with  costs. 

Lander  r.  Gordon.  Exch.  of  Pleas.  1840. — Where  a  Judge  at  Nisi  Prius  has 
granted  a  certificate  for  speedy  execution,  under  the  stat.  1  W.  4,  c.  7,  s.  2,  and 
final  judgment  has  been  signed  accordingly,  the  Judge  has  no  power  afterwards 
to  order  a  stay  of  proceedings. 

[S.  C.  8  Dowl.  P.  C.  910 ;  10  L.  J.  Ex.  39 ;  4  Jur.  1188.] 

This  cause  was  tried  at  the  last  Summer  Assizes  for  Surrey,  before  Gurney,  B., 
and  a  verdict  having  been  found  for  the  plaintiff,  the  learned  Judge,  before  the  end 
of  the  Assizes,  certified  under  the  stat.  1  Will.  4,  c.  7,  s.  2,  that  execution  should 
issue  in  a  month.     The  certificate  was  dated  the  7lh  of  August.     On  the  31st  of 
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August  final  judgment  was  signed.  On  the  5th  of  September,  the  same  learned 
Judge,  on  an  application  made  to  him  at  chambers  on  behalf  of  the  defendant,  ordered 
that  all  proceedings  in  the  action  should  be  stiiyed  until  the  5th  day  of  this  term 
(November  6),  and  that  the  defendant  should  in  the  mean  time  give  the  plaintiff 
security  for  a  certain  amount  of  the  damages  and  costs.  On  the  5th  of  November, 
James  obtained  a  rule  to  shew  cause  why  this  order  should  not  be  set  aside. 

Piatt  and  Montagu  Chambeis  now  shewed  cause,  and  contended  that,  indepen- 
dently of  the  Stat.  1  Will.  4,  c.  7,  [219]  the  Court  or  a  Judge  had  power,  at  any  stage 
of  a  cause,  to  stay  the  proceedings,  where  the  equity  or  justice  of  the  case  in  his 
judgment  i-equired  it :  that  the  2nd  section  of  that  statute,  which  gave  the  Judge 
at  Nisi  Prius  power  to  ceilify  for  speedy  execution,  did  not  imply  any  limitation  of 
his  independent  authority  to  sta}'  the  proceedings :  and  that  the  4th  section,  which 
empowered  the  Court,  in  term  time,  to  vacate  the  judgment,  and  to  stay  or  set  aside 
the  execution,  was  equally  consistent  with  the  Judge's  power,  antecedently  to  the 
term,  to  stay  the  course  of  the  proceedings  on  his  certificate :  at  all  events,  this  rule 
ought  to  be  discharged,  as  having  been  unnecessarily  obtained,  since  it  was  not 
returnable  until  after  the  expiration  of  the  time  named  in  the  Judge's  order. 

James,  contra.  A  Judge  has  no  power,  after  judgment  has  been  signed,  to  rescind 
his  certificate  for  speedy  execution,  or  to  stay  the  proceedings  upon  the  judgment. 
The  power  of  certifying  must,  according  to  the  2nd  section,  be  exercised  before  the 
end  of  the  sittings  or  assizes;  and  upon  that  certificate  judgment  may  be  signed 
forthwith,  the  period  of  issuing  execution  thereon  being  determined  by  the  terms  of 
the  certificate.  After  the  end  of  the  sittings  or  assizes,  the  Judge  is  functus  officio 
as  to  that  ceitificate.  If  the  defendant  seeks  to  annex  to  it  any  condition  or  qualifica- 
tion, he  ought  to  make  the  application  daring  the  assizes.  It  is  inconsistent  with  the 
object  of  the  statute,  that  after  the  plaintiff  has  obtained  a  judgment,  and  the  time 
for  reaping  the  fruits  of  it  has  been  postponed,  (which  is  in  effect  a  stay  of  proceed- 
ings), a  Judge  should  have  power  to  postpotie  it  a  second  time.  Then  the  4th  section, 
which  provides  that  "  notwithstanding  any  judgment  signed  or  recovered,  or  execution 
issued  by  virtue  of  this  act,  it  shall  be  lawful  for  the  Court  in  which  the  action  shall 
have  been  brought  to  order  such  judgment  to  be  vacated,  and  execution  to  be  sta^yed 
or  set  [220]  aside,  &c.,  as  justice  may  appear  to  require,"  obviously  implies  that  a 
Judge  alone  has  no  such  authority.  The  power  there  given  to  the  Court  would  be 
idle  and  nugatorv,  on  any  other  supposition  than  that  of  the  Judge  at  Nisi  Prius 
being  divested  of  all  authority  after  the  granting  of  his  certificate,  or  at  all  events 
after  the  end  of  the  assizes.  It  is  analogous  to  cases  under  the  Interpleader  Act, 
1  &  2  Will.  4,  c.  58,  under  which,  until  the  amendment  introduced  by  the  stat. 
1  &  2  Vict.  c.  45,  s.  2,  the  Court  only,  and  not  a  Judge  at  Chambers,  could  give 
relief.  [Alderson,  B.  A  Judge  who  has  certified  under  the  34  Eliz.  c.  6,  to  deprive 
a  plaintiff  of  costs,  may  rescind  his  certificate  within  a  reasonable  time.]  That  is 
upon  the  particular  terms  of  that  statute ;  but  it  cannot  be  annulled  after  final 
judgment  (//7/a/%  V.  JFilUamson,  7  Scott,  135;  5  Bing.  N.  C.  200;  7  Dowl.  P.  C. 
253).  Here  judgment  has  been  signed  before  the  order  complained  of  was  made. 
This  was  in  effect  granting  a  new  certificate  extending  the  time,  after  the  end  of 
the  assizes. 

Alderson,  B.  This  is  a  question  of  some  importance  as  to  the  power  of  the 
Judge,  and  I  will  consult  the  other  Judges  of  this  Court  before  I  decide.  The  motion, 
however,  is  quite  useless,  and  therefore  there  should  be  no  costs  on  either  side.  [The 
learned  Baron  shortly  afterwards  retired  from  the  Court,  for  the  purpose  of  consulting 
the  other  Judges ;  and  on  his  return,  said] — I  am  of  opinion  that  this  rule  must  be 
discharged,  as  being  useless,  without  costs.  As  to  the  question  which  has  been  argued 
before  me,  I  am  of  opinion,  that  when  once  final  judgment  has  been  signed,  the  power 
of  the  Judge  is  at  an  end,  and  the  execution  follows  as  of  right  according  to  the  terms 
of  the  certificate,  which  the  Judge  has  no  power  afterwards  to  alter.  The  party  has 
a  right  to  have  the  amount  of  the  judgment  secured  to  him,  and  that  right  cannot  be 
[221]  affected  by  any  act  of  the  Judge  after  judgment  has  been  signed.  I  am  con- 
firmed in  this  opinion  by  at  least  one  other  member  of  the  Court.  In  this  particular 
case,  however,  this  rule  became  useless,  and  ought  therefore  to  be  discharged.  The 
plaintift"  might  have  disregarded  the  Judge's  order  altogether,  and  gone  on  with  his 
execution  notwithstanding. 

Eule  discharged,  without  costs. 
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Greenway  )'.  TiTCHMARSH.  Exch.  of  Pleas.  1840— An  underUiking  to  give 
material  evidence  of  some  matter  in  issue  arising  in  a  particular  county,  is  satisfied 
by  evidence  arising  in  that  county,  which  bears  on  ihe  amount  of  damages. — In 
an  action  for  breach  of  warranty  of  a  horse,  in  which  the  issue  raised  on  the 
pleadings  was,  whether  the  plaintiff  bought  the  horse  of  the  defendant  or  not, 
paj-nient  in  Middlesex  of  the  keep  of  the  horse,  after  notice  to  the  defendant  of 
its  unsoundness,  was  held  sufficient  to  satisfy  the  undertaking  to  give  mateiial 
evidence  in  that  county. — Quaere,  whether  a  letter  of  the  plaintitfs  attorney  to 
the  defendant,  written  in  Middlesex,  but  posted  in  London,  giving  notice  of  the 
unsoundness,  and  requiring  the  defendant  to  take  back  the  horse,  otherwise 
it  would  be  sold  by  a  certain  day,  (verbal  notice  to  the  same  effect  having  been 
previously  given  to  him),  was  sufficient  to  satisfy  such  undertaking? 

[S.  C.  9  Dowl.  P.  C.  279 ;  10  L.  J.  Ex.  86.] 

Assumpsit  on  the  warranty  of  a  horse.  The  declaration  alleged  as  special  damage, 
that  the  plaintiff  had  been  put  to  great  charges  and  expenses  in  the  keep  of  the  horse. 
Pleas,  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not  buy  of  the  defendant, 
nor  did  the  defendant  sell  to  the  plaintiff",  the  horse  in  the  declaration  mentioned  :  on 
which  issues  were  joined.  The  venue  had  been  changed  by  the  defendant,  on  the 
ordinary  affidavit,  from  Middlesex  to  Heitfordshire,  but  had  been  brought  back  to 
Middlesex  on  the  usual  undertaking  of  the  plaintiff"  to  give  material  evidence  in  that 
county.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after  last 
term,  the  (piestion  in  dispute  between  the  parties  was,  whether  the  horse  had  been 
bought  by  a  person  named  Grout  on  his  own  account,  or  as  the  agent  of  the  plaintiff". 
Grout  bought  the  horse  of  the  defendant  at  Biggleswade  fair  in  Bedfordshire,  on  the 
1-lth  of  February,  1S40,  with  a  warranty  of  soundness.  On  the  4th  of  March  following, 
he  first  saw  the  defendant  again  at  Koyston  fair  in  Hertfordshire,  and  told  him  that 
the  horse  was  unsound,  and  that  he  would  be  requii-ed  to  take  him  back.  On  the  5th 
of  [222]  ^L^rch,  the  plaintitt"'s  attorney  wiote,  in  Middlesex,  a  letter  addressed  to  the 
defendant,  which  was  posted  in  London,  informing  the  defendant  that  the  horse  was 
unsound,  and  demanding  back  the  price  of  it,  and  giving  him  notice  that  unless  the 
.amount  were  paid,  and  the  horse  taken  away,  by  a  certain  day,  the  horse  would  be 
sold,  and  proceedings  would  be  commenced  for  the  difference.  The  horse  remained 
for  some  days  after  this  date  on  the  premises  of  Grout,  in  Surrey,  where  it  was  provided 
by  him  with  food  and  stabling,  the  charges  for  which  were  paid  Ity  the  plaintiff"  at 
Enfield  in  Middlesex.  On  the  II th  of  March,  the  horse  was  sold  by  the  plaintiff 
pursuant  to  the  notice  given  in  the  letter  of  the  5th,  and  this  action  was  brought  to 
recover  the  difference  between  the  sum  for  which  he  was  so  sold,  and  the  amount  of 
the  price  paid  for  him  to  the  defendant,  and  of  the  expenses  of  his  keep  up  to  the  time 
of  the  re-.sale.  It  was  objected  for  the  defendant,  that  the  plaintiff'  ought  to  be  non- 
suited, on  the  ground  that  he  had  not  complied  with  his  undertaking  to  give  material 
evidence  of  some  matter  in  issue  arising  in  the  county  of  Middlesex.  The  Lord  Chief 
Baron  reserved  the  point,  and  the  case  being  left  to  the  jury,  they  found  a  verdict  for 
the  plaintitV  for  the  full  amount  claimed  in  the  action. 

In  the  early  part  of  this  term,  Kelly  obtained  a  rule  nisi  for  a  nonsuit,  pursuant  to 
the  leave  reserved  at  the  trial :  against  which 

Erie  and  Miller  now  shewed  cause.  The  actual  issue  in  the  cause  was,  whether 
the  plaintifl'  bought  the  horse  of  the  defendant  or  not;  but  it  was  a  necessary  part 
of  the  jury  to  determine,  if  they  found  that  question  in  the  affirmative,  to  what 
damages  the  ])laintifi' was  entitled;  it  was  material,  therefore,  to  ascertain  from  what 
period  the  defendant  had  notice  of  the  unsoundness,  so  as  to  entitle  the  plaintifl'  to 
recover  the  expenses  of  the  keep  [223]  of  the  horse  fiom  that  time.  For  that  purpose, 
the  letter  of  the  5th  of  March,  which  was  written  in  Middlesex,  was  material  evidence 
in  that  county,  t'ollin.i  v.  Jmkiiis  (4  Bing.  N.  C.  225  ;  5  Scott,  589)  was  a  case  much 
resembling  tlie  present  in  its  circumstances.  There,  in  an  action  on  the  warranty  of 
a  horse,  a  letter  written  by  the  plaintitt's  attornev  in  Middlesex,  apprising  the  defen- 
dant of  the  breach  of  warranty,  and  that  the  horse  was  standing  at  livery  at  the 
defendant's  expense,  coupled  w'ith  an  admission  by  the  defendant's  agent  in  Middlesex 
of  the  receipt  of  that  letter,  was  held  a  sutficicnt  compliance  with  an  undertaking  to 
give  material  eviilonce  of  some  matter  in  issue  arising  in  Middlesex,  on  the  ground 
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that  its  effect  was  to  increase  the  damages,  by  rendering  the  defendant  liable  for  the 
keep  of  the  horse,  in  case  the  warranty  were  established.  That  case  was  decided  on 
the  authority  of  Curtis  v.  Drinkwater  (2  B.  &  Adol.  169),  where,  in  an  action  against 
a  coach  proprietor  for  negligence  in  conve3'ing  the  plaintiff  from  Oxford  to  Leominster, 
the  injury  having  happened  to  the  plaintiff'  in  Oxfordshire,  it  was  held  that  incon- 
venience suffered  and  expense  incurred  by  the  plaintiff  in  Worcestershire,  was  material 
evidence  of  a  matter  in  issue  arising  in  that  county,  within  the  meaning  of  the  under- 
taking. It  seems  to  be  established,  therefore,  that  if  the  evidence  bears  materially 
on  the  quantum  of  damages,  it  is  material  within  the  meaning  of  the  undertaking, 
although  it  does  not  go  to  the  verdict.  The  "  matter  in  issue "  means  all  that  the 
jury  are  to  determine.  It  may  be  said  the  letter  was  unnecessary,  because  a  parol 
notice  had  before  been  given  to  the  defendant  at  Royston  fair.  But  the  written 
evidence  is  not  the  less  material  because  the  fact  may  perhaps  be  proved  by  parol 
also ;  the  witness  who  is  to  prove  the  parol  communication  maj'  fail  or  be  discredited. 
Besides,  the  letter  was  material,  as  shewing  that  the  plaintiff  dealt  with  the  horse  as 
his,  and  assumed  to  sell  it.  [Parke,  B.  The  [224]  letter  was  written  in  Middlesex, 
but  the  communication  to  the  defendant  by  the  post  is  the  material  thing,  and  that 
was  done  in  London.]  The  letter  was  dispatched  to  the  post  in  Middlesex,  and  that 
was  part  of  its  transit  to  the  defendant.  Suppose  the  plaintiff  had  been  obliged  to 
give  secondary  evidence  of  the  letter,  he  must  have  called  the  clerk  who  took  it  to 
the  post  from  the  office  in  Middlesex.  Ou  this  point  they  cited  Linhy  v.  Bates 
(2  C.  &  J.  6.59). 

But  secondly,  the  payment  for  the  keep  at  Enfield  was  clearly  material  evidence 
to  satisfy  the  undertaking  :  Chuiis  v.  Drinkwater. 

Kelly  and  Byles,  contra.  1  he  argument  on  the  other  side  is,  that  where  any 
damage  is  proved  in  the  county  in  which  the  venue  is  retained,  that  is  sufficient.  That 
is  laying  down  the  rule  much  too  broadly.  The  undertaking  is,  to  give  "material 
evidence  of  some  matter  in  issue  "  arising  within  that  county.  Curtis  v.  Drinkwater 
is  distinguishable  There  the  inconvenience  and  expense  incurred  hy  the  plaintiff" 
were  part  of  the  injury  done,  without  proof  of  which  the  action  was  not  maintainable. 
It  was,  therefore,  not  merely  matter  in  aggravation  of  the  damages  in  Oxfordshire, 
but  an  integral  part  of  the  cause  of  action  in  issue.  The  mere  negligence  of  the 
defendant  would  have  given  no  cause  of  action,  without  the  injury  arising  from  it. 
But  here  the  cause  of  action  in  issue  is  the  making  of  the  promise  by  the  defendant — 
the  buying  of  the  horse  ;  and  the  action  would  be  maintainable  without  any  damage. 
The  evidence  of  the  payment  for  the  keep  was  wholly  unnecessary  :  after  proof  of 
notice  to  the  defendant,  the  plaintiff  would  be  entitled  to  the  reasonable  expenses 
of  the  keep,  wherever  the  horse  was  kept,  and  whether  they  were  paid  or  not.  The 
plaintiff' can  only  recover  a  reasonable  sum,  for  such  time  as  would  be  required  to  resell 
the  horse  to  the  best  advantage  :  M'Keri~ie  v.  Hancock  (Ky.  &  M.  N.  P.  C.  436).  [225] 
[Parke,  B.     Of  which  the  actual  payment  may  be  shewn  as  the  just  measure.] 

Secondly,  as  to  the  letter.  It  is  admitted  that  the  defendant  had  befoie  had 
verbal  notice  of  the  unsoundness  :  could  the  subsequent  written  notice  be  material  ? 
It  is  said  the  witness  to  prove  the  verbal  notice  might  by  unsatisfactory ;  but  he  was 
not  discredited  in  this  case.  But  further,  the  mere  sending  of  the  letter  from  the 
office  in  Middlesex  is  not  sufficient.  In  Collins  v.  Jenkins,  there  was  an  admission  of 
the  receipt  of  it  in  Middlesex — here  it  was  only  written  in  Middlesex.  The  fact  to 
be  proved  is,  that  the  defendant  had  notice  :  it  is  immaterial  to  that  fact  where  the 
letter  was  written.  [Lord  Abinger,  C.  B.  The  notice  is  proved  by  two  things,  one 
done  in  Middlesex,  and  one  in  London.]  The  putting  it  into  the  post  is  the  evidence 
(as  in  Linley  v.  Bates)  to  shew  the  receipt  of  it ;  the  contents  speak  for  themselves. 

Lord  Abinger,  C.  B.  I  think  this  rule  must  be  discharged.  We  ai'c  not  con- 
sidering; the  polic}'  of  the  rule  by  law  relating  to  this  subject;  it  is  sufficient  to  abide 
by  the  decided  cases,  more  especiall\'  on  a  question  of  this  nature.  The  law  permits 
the  plaintiff  to  try  certain  actions  in  any  county ;  and  where  the  action  chiefly  con- 
sists in  damages,  it  is  much  better  to  bring  it  in  the  county  where  the  damages 
accrued,  and  where  the  witnesses  reside.  Now  the  Courts  have  considered  the 
undertaking  to  give  material  evidence  in  a  particular  county,  as  going,  not  merely  to 
the  actual  question  in  issue  on  which  the  verdict  depends,  but  also  to  the  damages,  as 
being  a  "  matter  in  issue  "  between  the  parties.  If  this  case  stood  upon  the  letter 
only,  it  might  be  doubtful  whether  that  would  be  sufficient;  although  it  would  seem 
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that  the  writing  of  the  letter  would  be  material  in  order  to  shew  the  answer  to  it,  or 
the  inference  to  be  derived  from  there  being  no  answer.  That  admission  b\'  the 
silence  [226]  of  the  defendant  could  but  be  put  to  the  jury,  without  shewing  that  the 
letter  was  written.  But  at  all  events,  the  evidence  of  the  payment  for  the  keep  of 
the  horse  fulfilled  the  plaintif}"s  undertaking,  as  being  material  to  the  damages. 

Pakke,  B.  I  agree  that  the  rule  must  be  discharged.  The  case  of  Collina  v. 
Jenkins  shews,  that  the  evidence  to  be  given  under  an  undertaking  like  the  present  is 
not  confined  to  the  mere  issue  in  the  cause,  but  includes  also  the  question  of  damages, 
which  are  to  be  considered  for  this  puipose  as  a  matter  in  issue  between  the  parties. 
Here  part  of  the  amount  claimed  ancl  recovered  by  the  plaintift'  was  paid  in  Middlese-v, 
and  that  payment  was  good  evidence  on  the  question  whether  the  sum  claimed  was 
a  reasonable  amount  or  not.  If  the  case  had  stood  merely  on  the  letter,  I  should 
have  had  considerable  doulit. 

GuRNEY,  B.,  concurred. 

KOLFE,  B.  I  am  of  the  same  opinion.  What  the  plaintiff  has  to  shew  is,  the 
reasonable  expenses  which  he  is  liable  to  pay  for  the  keep.  It  is  cogent  evidence  of 
that,  to  shew  what  he  actually  did  pay. 

Rule  discharged. 


Doe  d.  Bennett  r.  Turner.  Exch.  of  Pleas.  1840. — Where  A.,  in  1817,  let  B. 
into  possession  of  lands  as  tenant  at  will  ;  and  in  1827,  A.  entered  upon  the  land 
without  H.'s  consent,  and  cut  and  cairied  away  stone  therefrom: — Held,  that 
this  entry  amounted  to  a  determination  of  the  estate  at  will ;  and  that  B  thence- 
forth became  tenant  at  sufferance,  until,  by  agreement  express  or  implied,  a  new 
tenancy  was  created  between  the  parties  :  and  therefore,  that  unless  the  fact  of 
such  new  tenancy  were  found  by  the  jury,  an  ejectment  brought  by  A.  in  1839 
was  too  late,  inasmuch  as,  by  the  stat.  3  &  i  Will.  4,  c.  27,  s.  7,  his  right  of  action 
first  accrued  at  the  expiration  of  one  year  after  the  commencement  of  the  original 
tenancy  at  will,  i.e.  in  the  year  1818. 

[S.  C.  10  L.  J.  Ex.  213  :  affirmed,  9  M.  &  W.  643.     Distinguished,  Lynes  v.  Snaith, 
[1899]  1  Q.  B.  489.     Referred  to,  Jarman  v.  Hale,  [1899]  1  Q.  B.  996.] 

At  the  trial  of  this  ejectment,  at  the  last  assizes  foi-  the  county  of  {Gloucester, 
before  Parke,  B.,  it  appeared  that  [227]  the  lessor  of  the  plaintiff,  who  was  admitted 
to  have  been  in  the  year  1817  the  owner  of  the  lands  in  question,  in  that  year  let  the 
defendant  into  possession  of  them  as  tenant  at  will.  In  the  year  1827,  the  defendant 
being  still  in  possession,  the  lessor  of  the  plaintiff  entered  upon  the  land,  and  took 
and  carried  away  a  quantity  of  stone  from  a  quarry  on  the  estate.  The  defendant, 
however,  continued  in  possession  as  before,  until  the  j'ear  1839,  when  the  lessor  of 
the  plaintiff,  after  the  expiration  of  six  months'  notice  to  quit,  brought  this  ejectment 
to  recover  possession  of  the  property.  It  was  contended  for  the  defendant,  that  the 
action  was  brought  too  late,  the  right  of  the  lessor  of  the  plaintiff'  having  been,  under 
the  provisions  of  the  stat.  3  &  4  Will.  4,  c.  27,  ss.  2  &  7,  barred  at  the  expiiation  of 
twenty -one  j'ears  from  the  commencement  of  the  original  tenancy  in  1817.  The 
learned  Judge,  however,  thought  that  the  original  tenancy  at  will  was  determined  l>y 
the  entry  in  1827,  if  it  was  without  the  tenant's  consent ;  that  a  new  tenancy  at  will 
was  then  created,  and  that,  consequently,  the  ejectment  was  well  brought  within 
twenty-one  years  from  that  period.  It  was  then  objected  that  the  plaintiff  was  pre- 
cluded, by  his  having  given  a  notice  to  quit,  from  treating  it  as  other  than  a  tenancy 
from  year  to  year.  The  learned  Judge  thought  that  the  lessor  of  the  ])laintiff  was 
not  concluded  thereby,  an<l  left  it  to  the  jury  to  sa_v,  first,  whether  the  defendant  w;vs 
tenant  at  will,  or  from  year  to  year;  and  next,  whether  the  act  done  by  the  plaintiff 
in  1827  was  or  was  not  done  with  the  consent  of  the  defendant.  The  jury  found 
that  the  defendant  was  tenant  at  will,  and  that  the  entry  in  1827  was  without  his 
consent,  and  the  verdict  was  thereupon  entered  for  the  plaintiff. 

At  the  commencement  of  this  term,  Kelly  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection  ;  against  which,  on  a  subsequent  day, 

[228]  The  Attorney-General,  Ludlow,  Serjt.,  W.  J.  Alexander,  and  Talbot,  shewed 
cause.     The  question  is,  whether,  under  the  circurastauces  of  this  case,  the  lessor  of 
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the  plaintiff  is  barred  by  lapse  of  time  from  recovering  in  this  ejectment.  It  is 
admitted  that  the  original  possession  of  the  defendant,  from  1817  to  1827,  was  as 
tenant  at  will.  Nor  can  it  be  disputed  that  that  tenancy  at  will  was  determined  by 
the  entry  of  the  lessor  of  the  plaintiff,  and  the  taking  and  carrying  away  of  the  stone, 
in  1827.  It  is  clearly  laid  down  in  Co.  Litt.  .5.5  b.  that  "if  the  lessor,  without  the 
consent  of  the  lessee,  enter  into  the  land,  and  cut  down  a  tree,  this  is  a  determination 
of  the  will,  for  that  it  should  otherwise  be  a  wrong  in  him ;  unless  the  trees  were 
excepted,  and  then  it  is  no  determination  of  the  will,  for  then  the  act  is  lawful  albeit 
the  will  doth  continue."  So,  in  Ball  v.  C'ullimore  (2  C.  M.  &  R.  120),  it  was  held  that 
a  feoffment  by  lessor,  with  livery  of  seisin  on  the  land,  operates  as  a  determination  of 
the  will,  although  the  tenant  at  will  be  off  the  land  at  the  time  when  the  livery  is 
made,  and  have  no  notice  of  the  determination  of  the  will.  The  Lord  Chief  Baron 
there  lays  it  down  as  the  general  rule  of  law,  that  any  act  done  upon  the  land  by  the 
lessor,  in  assertion  of  his  title  to  the  possession,  determines  the  will.  The  length  of 
time  during  which  the  lessor  continues  in  posses.sion  is  immaterial ;  having  actually 
entered,  the  pre-existing  estate  at  will  is  absolutely  determined,  and  the  occupation 
of  the  party  is  thenceforward  under  a  new  tenancy  at  will.  Under  these  circum- 
stances, the  stat  3  &  4  Will.  4,  c.  27,  is  clearly  no  bar.  The  second  section  of  that 
statute  enacts,  generally,  that  after  the  31st  of  December,  1833,  no  person  shall  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or  [229]  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to  the  party,  or  to  some  person 
through  whom  he  claims.  Then  section  7  defines  the  period  at  which  the  right  to 
bring  an  action  shall  be  deemed  to  have  first  accrued,  in  the  case  of  a  tenancy  at  will ;  viz., 
"  either  at  the  determination  of  such  tenancy,  or  at  the  expiration  of  one  year  next 
after  the  commencement  of  such  tenancy,  at  which  time  such  tenancy  shall  be  deemed 
to  have  determined."  That  i.s,  if  the  will  be  determined  by  any  act  of  the  lessor, 
then  the  twenty  years  shall  be  computed  from  that  act  done  ;  if  not,  then  they  shall 
be  computed  from  the  expiration  of  one  year  next  after  the  original  commencement 
of  the  tenancy.  Here  the  will  was  determined  by  the  entry  of  the  lessor  in  1827, 
and  he  then  re-demised  to  the  defendant  at  will ;  he  has,  therefore,  twenty-one  years 
from  that  period  in  which  to  bring  his  ejectment.  The  argument  on  the  other  side 
must  go  to  this,  that  the  fact  of  the  determination  of  the  tenancy  in  1827  must  be 
struck  out  of  the  case,  and  that  there  has  been  a  continuous  holding  by  the  defen- 
dant since  his  first  period  of  possession  in  1817,  from  which  date  the  time  is  to  be 
computed.  But  in  order  to  defeat  the  right  of  the  lessor,  there  must  have  been,  not 
only  a  continuous  holding,  but  a  continuous  tenancy  at  will,  for  twenty-one  years. 
Here,  however,  there  has  been,  within  twenty  years,  not  only  an  interval  during 
which  the  tenancy  at  will  was  suspended,  but  an  actual  change  of  the  possession. 
[Rolfe,  A.  It  does  not  seem  to  be  necessary  to  decide  whether  the  defendant 
continued  to  be  tenant  at  will  after  1827  ;  if  he  were  a  trespasser,  or  a  tenant  from 
year  to  year,  it  is  the  same.  Parke,  B.,  referred  to  section  10,  which  enacts,  that  no 
person  shall  be  deemed  to  have  been  in  possession  of  any  land,  within  the  meaning 
of  the  act,  merely  by  reason  of  having  made  an  entry  thereon.]  That  was  to  do 
away  with  the  old  doctrine  of  entry  and  continual  claim,  [230]  but  has  no  application 
to  the  7th  section,  in  which  nothing  is  said  about  being  in  possession  of  the  land. 

Kelly,  R.  V.  Richards,  and  (iray,  contra.  In  the  first  place,  it  ought  to  have 
been  left  to  the  jury  to  say  whether  the  entry  in  1827  was  made  with  an  intention 
to  determine  the  tenancy  at  will.  The  law  does  not  say  that  every  entry  on  the 
land  by  the  lessor  is  a  detei'mination  of  the  will,  without  an  intention  on  his  part  to 
determine  it.  The  assent  or  dissent  of  the  lessee  makes  no  difference ;  otherwise  the 
lessor  could  not  go  on  the  land  at  all  without  the  assent  of  the  tenant.  The  law 
prevents  the  lessor  from  being  a  trespasser  by  going  upon  the  land  ;  but,  although  it 
is  commonly  said  that  his  entry  on  the  land  determines  the  will,  that  must  be  taken 
sub  raodo,  when  the  entry  is  made  with  the  intention  to  determine  it.  [Parke,  B. 
Any  act  of  ownership  on  the  land  which  is  not  excused  at  the  time,  is  a  determination 
of  the  will  :  Co.  Litt.  245  b.]  The  lessor  has  a  right  to  say,  rather  than  be  treated 
as  a  trespasser,  that  he  entered  to  determine  the  will ;  but  that  is  only  in  case  the 
tenant  chooses  to  treat  him  as  a  a  trespasser.  It  was  not  found  that  the  taking  of 
the  stone  in  1827  was  against  the  consent,  but  without  the  consent,  of  the  defendant ; 
i.e.,  without  his  first  consenting.     That  did  not  necessarily  shew  that  it  was  an  adverse 
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act.     There  was  nothing  to  convey  to  his  mind  that  anything  was  done  or  intended 
to  he  done  to  the  disturbance  of  his  possession. 

But,  assuming  that  the  original  tenancy  at  will  was  determined  in  1827,  it  was 
not  a  new  tenancy  at  will  that  was  then  created,  but  the  defendant  became  tenant 
at  sufferance,  and  there  was  nothing  to  shew  that  the  character  of  his  occupation  was 
subsequently  changed.  If  so,  the  statute  ran  from  the  expiration  of  a  }'ear  after  the 
commencement  of  the  only  tenancy  at  will,  ^^z.,  that  which  [231]  commenced  in 
1817.  In  Com.  Dig.  Estates,  (Tenant  by  Sufferance,  I.  1),  it  is  said,  "Tenant  by 
sufferance  is  he  who  enters  by  lawful  demise  or  title,  and  afterwards  wrongfully 
continues  in  possession.  .  .  ."  "  So  any,  who  continues  in  possession  after  a  particular 
estiite  is  ended,  without  agreement."  So,  in  Vin.  Abr.  Estate,  (Tenant  at  Sufferance, 
D.  c),  "  If  a  man  leases  at  will  and  dies,  and  afterwards  lessee  continues  in  possession, 
though  the  lease  was  determined  by  the  death  of  the  lessor,  yet  lessee  is  tenant  at 
sufferance."  Again,  (Lease  at  Will,  S.  b.  2),  "There  cannot  be  tenant  at  will  till 
there  is  agreement  of  both  parties,  or  till  there  is  an  entry."  For  this  reason  it  is 
that  there  cannot  be  a  tenant  at  sufferance  to  the  Crown,  because  it  is  said  to  be  the 
laches  of  the  lessor  to  suffer  his  lessee  at  sufferance  to  continue  in  possession  of  the 
land  after  his  term,  which  laches  cannot  be  imputed  to  the  Crown:  Finch's  case  {2 
Leon.  143).  Even  "a  bare  agreement  that  J.  S.  shall  have  the  land,"  will  not  amount 
to  a  lease  at  will :  Munifas  v.  Baker  (Keb.  26) :  there  must  be  some  act  done  between 
the  parties,  in  order  to  commence  a  tenancy  at  will.  [Parke,  B.  Conceding  that  to 
be  the  law,  and  that  here  there  was  no  evidence  of  a  new  tenancy  at  will,  the  question 
is,  what  effect  that  has  on  the  plaintiff's  right  to  recover.  That  depends  on  the  con- 
struction to  be  put  on  the  7th  section  of  the  3  &  4  Will.  4,  c.  27.]  Here  the  defen- 
dant was  tenant  at  will  from  1817  to  1827,  and  no  longer;  he  was,  therefore,  within 
the  operation  of  the  7th  section,  and  the  right  of  entry  or  action  accrued  in  1818; 
because,  to  satisfy  the  words  of  that  section,  the  determination  of  the  tenancy  at  will 
must  be  deemed  to  have  occurred  at  the  expiration  of  one  year  next  after  its  com- 
mencement. The  lessor,  for  the  purpose  of  the  limitation  imposed  b}'  the  statute,  is 
at  all  events  to  be  considered  as  having  entered  at  the  end  of  a  year.  If  it  be  other- 
wise, [232]  then,  by  some  act  of  which  the  tenant  is  altogether  ignorant,  the  lessor 
may  have  a  period  of  forty  instead  of  twenty  years  within  which  to  sue,  and  that 
without  any  evidence  of  acknowledgment  of  his  title.  The  7th  section  was  framed 
chiefly  for  the  purpose  of  protecting  the  possession  of  small  patches  of  land  tiiken 
from  commons,  &c.,  of  which  the  parties  might  have  been  allowed  to  remain  in  pos- 
session without  interruption  for  a  long  period,  but  of  which  it  would  be  difficult  to 
prove  the  commencement  of  the  holding.  The  reasonable  construction,  therefore,  is, 
that  in  any  event  the  right  of  action  shall  accrue  ultimately  at  the  end  of  a  year  from 
the  commencement  of  the  tenancy,  though  it  may  accrue  sooner  by  the  actual  deter- 
mination of  the  will.  This  construction  is  strengthened  by  reference  to  the  8th 
section,  which,  in  the  case  of  a  parol  tenancy  from  year  to  year,  provides  that  the 
right  of  the  party  shall  be  deemed  to  have  first  accrued  at  the  determination  of  the 
first  of  such  years,  or  at  the  last  paj'ment  of  rent,  which  shall  last  happen.  Here, 
therefore,  the  right  of  the  lessor  of  the  plaintiff  first  accrued  in  the  year  1818,  more 
than  twenty  years  before  the  commencement  of  this  action. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Pakkk,  B.  The  question  in  this  case  was,  whether  the  lessor  of  the  plaintiff  was 
barred  by  lapse  of  time  from  recovering  the  property  in  dispute.  It  appeared  on  the 
trial,  that  the  lessor  of  the  plaintiff  had  let  the  defendant  into  possession  of  the  land 
in  question,  ;is  tenant  at  will,  in  the  year  1817.  In  the  year  1827,  he  entered  on  the 
land  without  the  consent  of  the  tenant,  and  cut  and  carried  away  stone  therefrom. 
This  was  undoubtedly  a  determination  of  the  tenancy  at  will,  for  the  rciison  given  in 
Co.  Litt.  55  1).,  viz.,  that  otherwise  it  would  be  a  wrongful  [233]  act.  Notwith- 
standing this  determination  of  the  tenancy  at  will,  the  defendant  continued  in  posses- 
sion of  the  land  as  before,  and  the  lessor  of  the  plaintiff  did  not  bring  his  ejectment 
till  the  year  1839,  being  twenty-two  years  from  the  time  when  the  defendant  first 
became  tenant  at  will.  The  jury  found,  that  during  the  whole  period  from  1817  to 
the  bringing  of  the  action,  the  defendant  was  tenant  at  will  to  the  lessor  of  the  plaintiff. 
It  was  contended  on  behalf  of  the  defendant,  that  the  action  was  brought  too  late, 
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for  that  the  right  of  the  lessor  of  the  plaintiff  was,  under  the  provisions  of  the  statute 
3  &  4  Will.  4,  c.  '27,  barred  at  the  end  of  twenty-one  years  after  the  commencement 
of  the  original  tenancy  in  1817.  By  the  2nd  section  of  that  statute  it  is  enacted,  that 
no  person  shall  bring  any  action  to  recover  any  land,  but  within  twenty  years  next 
after  the  right  to  bring  such  action  shall  first  have  accrued ;  and  by  the  7th  section 
it  is  enacted,  that  when  any  person  shall  be  in  possession  of  any  land  as  tenant  at 
will,  the  right  of  the  person  entitled,  subject  thereto,  to  bring  an  action  to  recover 
such  land,  shall  be  deemed  to  have  first  accrued,  either  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  have  determined  The  defendant 
therefore  argued,  that  the  right  of  the  lessor  of  the  plaintiff  to  bring  his  action  first 
accrued,  according  to  the  provisions  of  the  7th  section,  in  the  year  1818,  being  one 
year  after  the  commencement  of  the  tenancy ;  and  that  by  the  express  enactment  of 
the  second  section,  the  action  could  only  be  commenced  within  twenty  years  of  that 
time,  i.e.,  in  or  before  the  year  183S  ;  whereas  in  fact  the  present  action  was  not 
commenced  till  the  following  year,  1839.  It  appears,  however,  to  the  Court,  that 
this  view  of  the  case,  attending  to  the  finding  of  the  jurj',  and  if  that  be  correct,  and 
a  new  tenancy  at  will  was  created  in  1827,  cannot  be  sustained.  If,  indeed,  the 
tenancy  throughout  the  whole  period  had  been  one  [234]  continuous  tenancy  at  will, 
or  if,  when  the  original  tenancy  at  will  was  determined  in  1827,  no  new  tenancy  at 
will  had  been  created,  but  the  tenant  had  continued  to  occupy  merely  as  tenant  by 
sufferance,  then  the  reasoning  of  the  defendant  would  be  correct.  In  either  of  those 
cases,  the  right  to  bring  an  action,  which,  by  the  express  provision  of  the  7th  section, 
undoubtedly  accrued  to  the  lessor  of  the  plaintiff  in  1818,  would  have  continued 
uninterrupted  during  the  succeeding  twenty  years,  and  not  having  been  exercised 
during  that  period,  would  have  been  barred.  But  the  facts  of  the  present  case,  if  the 
finding  of  the  jury  be  taken  to  be  correct,  exclude  both  hypotheses,  on  one  or  the 
other  of  which  the  defendant's  argument  must  rest.  There  was  not  a  continued 
tenancy  at  will,  for  the  will  was  determined  in  1827.  There  was  not  a  tenancy  by 
sufferance,  for  the  jury  have  found  that  the  defendant  was  all  along  tenant  at  will. 
The  finding  of  the  jury  necessarily  supposes,  that,  after  the  determination  of  the  will 
in  1827,  a  new  tenancy  at  will  was  constituted.  The  effect  of  this  was  to  destroy  the 
right  of  action  which  had  accrued  in  1818,  for  it  is  clear  that  after  creating  a  new  tenancy 
at  will,  the  lessor  of  the  plaintiff  could  bring  no  action  until  that  new  tenancy  was 
determined.  This  construction  is  in  strict  conformity  with  the  language  of  the  7th 
section,  which  provides  that  the  right  of  action  shall  accrue  at  the  end  of  the  first 
year  next  after  the  commencement  of  such  tenancy ;  i.e.,  of  the  tenancy  under  which 
the  tenant  is  actually  holding,  not  at  the  end  of  one  year  next  after  the  commencement 
of  any  preceding  tenancy.  The  consequence  is,  that  the  lessor  of  the  plaintiff"  had 
twenty  years  from  the  year  1826,  for  bringing  his  ejectment,  and  was  therefore  not 
affected  hy  the  statute.  But  we  think  that  the  present  finding  of  the  jury  cannot  be 
fully  relied  upon.  I  certainly  did  not  direct  the  attention  of  the  jury,  on  the  trial, 
to  this  point — that  the  effect  of  a  determination  of  the  will  was  to  make  a  tenancy  by 
sufferance  only,  [235]  during  which  the  landlord  might  have  brought  his  ejectment 
without  any  demand  of  possession,  or  other  act ;  and  such  tenancy  at  sufferance  would 
continue  until  the  parties  created  a  new  tenancy  at  will,  by  fresh  agreement  between 
them,  express  or  implied.  Slight  evidence  would  probably  satisfy  a  jury  that  a  relation 
so  inconvenient  as  that  of  a  tenancy  by  sufferance,  in  which  the  tenant  is  not  entitled 
to  the  fruits  of  his  own  industry,  as  he  has  no  right  to  emblements  (Vin.  Abr.  Emble- 
ments, 79),  would  not  be  long  continued.  But  as  this  point  was  not  submitted  to 
the  jury,  we  think  the  defendant,  if  he  thinks  it  worth  while  to  insist  upon  it,  is 
entitled  to  a  new  trial,  in  which  the  question  for  the  jury  will  be,  whether  a  new 
tenancy  at  will  was  created,  after  the  determination  of  the  old  one  in  1827. 
Rule  absolute  for  a  new  trial. 
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Bloor  v.  Davies  and  Bloor.  Exeh.  of  Pleas.  1840. — In  an  action  of  debt  against 
a  devisee  on  a  bond  of  his  testator,  in  which  the  qiiestion  is  whether  the  signature 
of  the  testator  is  a  forgery  or  not,  a  paity  entitled,  under  the  testator's  will,  to 
an  annuity  charged  on  his  real  estate,  is  not  a  competent  witness  for  the 
defendant. 

[S.  C.  10  L.  J.  Ex.  222.] 

Debt  on  bond,  in  the  penal  sum  of  £2000,  brought  against  the  defendants  as  the 
devisee  and  heir  of  Thomas  Bloor,  deceased.  Plea,  by  the  defendant  Davies,  non  est 
factum  :  by  the  defendant  Bloor,  riens  per  descent.  At  the  trial  before  Patteson,  J., 
at  the  Denbighshire  Summer  Assizes,  1839,  the  defence  on  the  part  of  the  defendant 
Davies,  the  devisee,  was  that  the  signature  of  the  testator  to  the  bond  was  a  forgery. 
Manv  witnesses  were  called  on  both  sides  to  speak  to  their  knowledge  of  the  hand- 
writing, and  among  those  called  for  the  defendant  was  a  granddaughter  of  the  testator, 
who  stated  on  the  voir  dire  that  she  was  entitled  under  his  will  to  an  annuity  of  £10 
for  her  life,  charged  upon  his  real  property  (which  it  appeared  was  of  consider-[236]- 
able  value).  The  witness  was  thereupon  objected  to  as  being  incompetent,  by  reason 
of  her  interest  to  prevent  the  funds  applicable  to  the  payment  of  the  annuity  from 
being  diminished  by  the  plaintiff's  obtaining  judgment  in  this  action  :  and  the  learned 
Judge  (after  referring  to  the  stat.  1  Will.  4,  c.  47,  s.  2),  being  of  that  opinion,  rejected 
the  witness.     A  verdict  having  been  found  for  the  plaintiff, — 

Welsby,  in  the  following  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  evidence  ought  to  have  been  received  : — relying  on  Nowell  v. 
Dalies  (.5  B.  &  Adol.  .368).     In  last  Easter  Term, 

Jervis  and  W.  Yardley  shewed  cause.  The  witness  was  properly  rejected.  The 
case  of  NoikU  v.  Davies,  upon  which  the  defendant  relies,  appears  to  have  been  decided 
altogether  upon  the  supposed  authority  of  PauU  v.  Broion  (6  Esp.  34),  from  which 
Lord  Denman  says,  "there  is  no  distinguishing  it:"  and  no  other  reasons  are  given 
for  the  decision.  PmiU  v.  Brown  was  an  action  by  an  executor  for  a  debt  due  to  the 
intestate,  and  a  creditor  of  the  intestate  was  held  to  be  a  good  witness  for  the  executor 
to  prove  the  debt,  on  the  ground,  as  stated  by  Macdonald,  C.  B.,  that  it  was  not 
distinguishable  from  the  case  of  an  action  by  the  intestate  himself,  for  whom  his 
creditor  would  clearly  have  been  a  witness.  Nmcell  v.  Davies,  on  the  other  hand,  was 
an  action  against  executors  for  a  debt  of  the  testator,  in  which  an  annuitant  under  the 
will  was  held  not  to  be  disqualified  by  interest  from  giving  evidence  for  the  executors. 
But  supposing  the  authority  of  Paull  v.  Brown  to  have  been  applicable,  it  may  be 
questioned  whether  the  doctrine  laid  down  by  Macdonald,  C.  B.,  be  a  sound  one. 
After  the  death  of  the  testator  or  intestate,  the  creditor  has  nothing  further  to  look 
to  than  the  speci-[237]-fic  limited  fund  of  which  the  estate  consists,  which  cannot  be 
altered  by  future  circumstances,  and  which  he  comes  to  increase  by  his  evidence  ;  but 
that  is  not  the  case  during  the  life  of  the  debtor — his  estate  is  fluctuating  until  his 
death.  It  maj'  well  be  doulited,  therefore,  whether  Noivell  v.  Davies  was  well  decided. 
It  is  further  to  be  observed,  that  in  that  case  it  did  not  appear  whether  the  annuity 
was  chaiged  on  the  real  or  personal  estate.  [Lord  Abinger,  C.  B.  It  does  not  appear 
that  there  was  any  real  estate.]  There  aie  also  some  other  authorities  which  will 
probably  be  referred  to  on  the  other  side,  but  they  all  appear  to  be  distinguishable 
from  the  present.  In  Carti-r  v.  Pcarce  (1  T.  R.  164),  which  was  an  action  against  an 
administratrix  for  work  and  labour,  &c.,  a  co-obligor  in  a  bond  to  the  ordinary,  under 
the  22  &  23  Car.  2,  c.  10,  was  held  a  competent  witness  to  prove  a  tender  by  the 
administratrix  :  and  the  Court  said,  that  even  if  a  creditor  of  the  administratrix  had 
been  offered  iis  a  witness,  there  could  have  been  no  objection  to  his  evidence  being 
received.  Buller,  J.,  said,  that  in  order  to  shew  the  witness  to  be  interested,  it  was 
necessary  to  prove  that  he  must  derive  a  certain  benefit  from  the  determination  of  the 
cause  one  way  or  the  other ;  whereas,  supposing  there  were  no  as-sets,  though  the 
defendant  would  be  answerable  for  the  costs,  she  would  not  be  liable  on  her  bond  to 
the  Ecclesiastical  Court.  In  Davies  v.  Dnric!  (Moo.  &  M.  34.5),  Parke,  J.,  ruled,  that 
on  a  plea  of  plene  administravit  to  an  action  against  an  administratrix,  an  unsatisfied 
creditor  of  the  intestate  was  a  competent  witness  for  the  defendant :  putting  it  on  the 
same  grouTid  as  in  Panll  v.  Broion,  that  he  would  have  been  a  competent  witness  for 
the  intestate,  if  alive,  and  that  there  was  no  ground  of  distinction  between  the  cases. 
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This  question  was  raised  also  in  the  case  of  Bunjhart  v.  Hull  (4  M.  &  W.  727),  but 
the  Court  gave  no  [238]  judgment  upon  it.  On  the  other  hand,  in  Craig  v.  C'undell 
(1  Campb.  381),  Lord  Ellenborough  ruled,  that,  in  an  action  at  the  suit  of  an  executor 
or  administrator,  if  the  estate  were  insolvent,  an  unsatisfied  creditor  was  not  a  com- 
petent witness  for  the  plaintiflf,  as  he  came  to  create  a  fund  out  of  which  he  might 
be  .satisfied.  In  IJaker  v.  Tyrwhill  (4  Campb.  27),  the  same  Icai'ued  Judge  held,  that 
in  an  action  by  an  executor,  the  residuary  legatee  was  not  a  competent  witness  for  the 
plaintiff,  and  that  he  could  not  be  made  so  even  by  releasing  all  claim  to  the  debt 
sought  to  be  recovered,  having  still  an  interest  to  support  the  action,  that  the  costs 
might  not  be  a  charge  upon  the  estate.  So,  in  Allington  v.  Bearcm/i  (Peeke's  Add. 
Cas.  212),  and  in  Matthews  v.  Smith  (2  Y.  &  J.  426),  a  party  entitled  to  a  distributive 
share  of  an  intestate's  estate  was  held  not  to  be  a  competent  witness  in  support  of 
an  action  by  the  administrator.  The  present  case,  in  fact,  falls  entirely  within  the 
principle  which  excludes  the  creditor  of  a  bankrupt  from  giving  evidence  to  support 
a  claim  by  the  assignees,  because  he  comes  to  increase  the  fund  out  of  which  his 
dividend  is  to  arise.  [Lord  Abinger,  C.  B.  There  the  law  assumes  that  there  are 
not  funds  to  pay  all  the  debts.]  The  Court  will  not  inquire  whether  the  estate  be 
insolvent  or  not,  in  determining  the  question  as  to  the  competency  of  the  witness. 
Li  Nowdl  V.  Davies,  Parke,  J.,  says,  "  It  is  difficult  to  see  how  the  solvency  of  the 
estate  could  make  any  alteration  as  to  the  competency  of  the  witness." 

But,  further,  the  stat.  1  Will.  4,  c.  47,  s.  2,  which  provides  that  all  wills,  &c.  con- 
cerning lands,  shall  be  deemed,  as  against  persons  with  whom  the  testator  shall  have 
entered  into  any  bond,  covenant,  or  specialty,  binding  his  heirs,  to  be  fraudulent  and 
utterly  void,  clearly  had  the  effect  of  making  this  witness  incompetent ;  because  she 
[239]  came  to  shew,  in  effect,  that  this  will  is  a  good  disposition  notwithstanding  the 
statute,  by  shewing  that  the  bond  on  which  the  plaintiff  sues  is  not  a  genuine  instru- 
ment. If  the  bond  be  established,  the  will  is  void  as  against  the  plaintiff,  and  he  will 
have  execution  against  the  land  itself,  out  of  which  the  witness's  annuity  is  payable. 

Welsby,  contrk.  It  may  be  admitted  that  there  is  no  distinction  in  principle,  as 
to  the  competency  of  the  witness,  whether  the  estate  be  solvent  or  insolvent;  because 
otherwise  the  Court  would  be  compelled,  on  every  inquiry  into  the  competency  of  a 
creditor  or  legatee,  to  take  an  account  of  the  assets,  which  would  lead  to  collateral 
inquiries  almost  interminable.  But  the  case  of  a  bankrupt  differs  in  this  respect  from 
that  of  a  party  interested  under  a  will,  that  there  there  is  an  assumed  insolvency  :  the 
creditor  or  bankrupt  necessarily  comes  to  benefit  himself.  No  such  assumption  will 
be  made  in  the  case  of  a  creditor  or  legatee  under  a  will.  In  Clarke  v.  Gannon  (Ky. 
&  M.  N.  P.  C.  31),  where  Lord  Tenterden  ruled,  that  in  an  action  by  executors  for  a 
debt  due  to  the  testator,  a  paid  legatee  was  a  competent  witness  for  the  plaintiffs,  it 
was  urged  that  he  was  inadmissible,  inasmuch  as  he  would  be  obliged  to  refund  in 
case  the  estate  should  turn  out  to  be  deficient;  but  the  learned  Judge  said  that  he 
could  not  assume  that  there  was  no  other  estate  sufficient  to  pay  the  debts.  The  cases 
referred  to  on  the  other  side  are  distinguishable,  or  must  be  taken  to  have  been  over- 
ruled by  Nowell  V.  Davies.  Baker  v.  Tpwhitt  was  the  case  of  a  residuary  legatee.  A 
verdict  for  the  executor  would  necessarily  increase  the  residue  ;  he  stood,  therefore, 
in  a  similar  position  to  that  of  the  creditor  of  a  bankrupt.  The  same  observation 
applies  to  the  cases  of  parties  entitled  to  a  distributive  share  of  an  intestate's  estate. 
Craig  v.  Cunckll  was  decided  on  the  ground  of  the  insolvency  of  the  estate ;  and 
Parke,  B.,  in  [240]  Davies  v.  Davies,  treats  the  dictum  of  Lord  Ellenborough  in  that 
case  as  not  being  maintainable.  Nowell  v.  Davies  appears  to  be  directly  in  point  to 
the  present  case.  But  it  is  said  that  that  decision  is  unsatisfactory,  because  it  proceeds, 
according  to  the  language  of  Lord  Denman  in  giving  judgment,  altogether  on  the 
authority  of  Pavll  v.  Broivn.  Even,  however,  if  the  language  of  the  Lord  Chief 
Justice  may  be  considered  open  to  observation,  the  decision  itself,  which  was  pro- 
nounced after  a  full  argument,  and  time  taken  for  consideration,  must  be  taken  as  the 
deliberate  judgment  of  the  whole  Court  in  favour  of  the  competenc}'  of  the  witness. 
The  Courts  have  of  late  adopted  a  much  less  narrow  view  of  this  subject  than  formerly  ; 
and  it  is  not  considered  sufficient  to  disqualify  a  witness,  that  he  will  derive  a  great, 
probable,  or  even  a  certain  benefit  from  the  verdict ;  it  must  appear  that  some  legal 
or  equitable  right  of  his  will  be  affected  thereby.  In  the  case  of  Burghart  v.  Hall,  this 
Court,  in  the  first  instance,  refused  the  rule  moved  for  a  new  trial  on  the  ground  of 
the  incompetency  of  the  legatee ;  and  although  it  was  afterwards  granted,  it  was  with 
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a  strong  intimation  of  the  opinion  of  the  Court  against  the  objection.  In  Doe  d.  Wild- 
goose  V.  Peaicc  (5  M.  &  W.  .506),  which  was  an  ejectment  b}'  a  party  claiming  an 
undi\-ided  interest  in  an  estate  under  a  will,  the  question  in  the  cause  being  the  com- 
petency of  the  testator,  a  party  claiming  another  undivided  interest  in  the  same 
estate,  under  the  same  will,  was  held  to  be  a  competent  witness  for  the  lessor  of  the 
plaintiff,  on  the  ground  that  the  result  of  the  verdict  would  not  affect  his  rights ; 
although  he  had  doubtless  the  strongest  possible  interest  in  establishing  the  validity 
of  the  will.  [Parke,  B.  In  that  case  of  Nowell  v.  Davies,  time  was  taken  for  con- 
sideration ;  and  ha\ing  been  a  party  to  the  deliberation  of  the  Court,  I  may  say,  that 
I  believe  the  reason  for  the  jml^iuoiit  was, — at  least  so  far  [241]  m  I  was  a  party, 
my  reason  certainly  was, — that  a  verdict  for  the  defendant  could  not  be  used  by  the 
witness,  nor  a  verdict  for  the  plaintiff  against  the  witness,  in  a  suit  between  that 
witness  and  the  e.xecutor,  on  the  ground  that  it  was  res  inter  alios  acta.  But  I  was 
afterwards  satisfied  that  this  was  wrong ;  because  a  verdict  and  judgment  for  the 
plaintiff  would  have  been  admissible  evidence  for  the  executor,  to  prove  a  debt  to 
that  amount,  and  discharge  the  executor  pro  tanto,  in  a  suit  between  him  and  the 
legatee,  unless  the  verdict  and  judgment  had  been  impeached  on  the  ground  of  fraud  : 
and  I  so  stated  on  the  argument  of  the  case  of  Burgliart  v.  Hall.  The  judgment, 
therefore,  in  Noivell  v.  Davies,  so  far  at  least  as  related  to  myself,  proceeded  on  an 
untenable  ground.  The  statute  3  &  4  AVill.  4,  c.  42,  s.  26,  which  passed  afterwards, 
removed  this  objection,  by  putting  an  end  to  the  incompetency  of  a  witness,  on  the 
ground  of  the  verdict  being  evidence  against  him.  But  Sir  William  Follett  contended, 
and,  as  I  thought,  rightly  contended,  in  the  case  of  Fmj^I  v.  Hall  (4  M.  &  W.  727,  n.), 
that  the  legatee  was  not  incompetent  simply  on  the  ground  of  the  admissibility  of  the 
verdict ;  but  that  he  was  interested  in  the  event  of  the  suit,  as  having  an  interest  in 
the  fund  itself,  in  the  hands  of  the  executor,  which  would  be  directly  affected  by  a 
verdict  for  the  plaintiff :  and  this  consideration  escaped  attention,  so  far  at  least  as 
I  was  concerned,  in  the  case  of  Nowell  v.  Davics.'\  At  all  events,  there  having  been 
no  decision  of  the  Court  against  the  competency  of  a  witness  under  such  circumstances, 
the  question  is  still  open  to  consideration,  and  it  must  be  admitted  to  be  one  of 
considerable  importance. 

The  only  remaining  question  is,  whether,  this  being  a  devise  of  an  annuity  issuing 
out  of  the  real  estate,  the  case  is  affected  by  the  operation  of  the  statute  1  Will.  4, 
c.  47,  s.  2.  That  statute  only  makes  the  will  void  pro  [242]  tanto,  as  against  the 
specialty  creditor ;  but  the  devisee  is  still  entitled  in  equity  to  reimburse  himself  out 
of  the  personal  estate,  unless  creditors  would  be  prejudiced  thereby  (see  the  cases 
collected,  Williamson  Executors  (2nd  edit.),  1206).  Here  there  is  nothing  to  shew 
that  there  was  not  an  ample  fund,  both  real  and  personal,  after  the  satisfaction  of  the 
debt  on  this  bond  ;  and  the  Court  will  not  assume  the  contrary. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Aeinger,  C.  B.  This  was  a  case  in  which  a  rule  was  obtained  for  a  new 
trial,  on  the  ground  of  the  rejection  of  a  witness,  under  circumstances  which  appeared 
at  first  sight  to  be  similar  to  those  of  a  case  decided  in  the  Court  of  King's  Bench, 
Nmvi'U  V.  Davies.  That  was  an  action  against  executors  for  a  debt  of  their  testator, 
and  an  annuitant  under  the  will  was  held  to  be  a  good  witness  for  the  executors.  But 
the  present  case  was  that  of  an  action  by  a  bond  creditor  of  the  testator  against  the 
devisee  of  his  real  estJite,  in  which  the  object  of  the  plaintiff  is  to  have  execution 
against  the  real  estivte,  out  of  which  same  estate  an  annuity  is  payable  to  the  witness 
under  the  will.  The  witness,  therefore,  was  directly  interested,  for  the  object  of  her 
evidence  was  to  prevent  the  plaintiff  from  recovering  against  the  very  esUite  devised 
for  payment  of  her  annuity.  She  had  a  direct  interest  in  the  result  of  the  suit,  not 
at  all  depending  upon  the  question  involved  in  the  case  of  A^owell  v.  Davies ;  and  the 
rule  must  therefore  be  discharged,  without  reference  to  the  authority  of  that  case,  or 
of  the  other  cases  referred  to,  upon  which  wo  say  nothing. 

Rule  discharged. 
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[243]  The  Great  North  of  England  Railway  Company  v.  Biddulph.  Exeh. 
of  Pleas.  1840. — In  an  action  by  a  Railway  Company  for  calls,  the  declaration 
alleged  that  "the  defendant  sub.scribed  for  a  large  sum  of  money,  to  wit,  £5000, 
towards  the  undertaking  mentioned  in  the  act,"  &c.  The  Company  were 
empowered  by  the  3rd  section  of  the  act  to  raise  a  million  of  money  for  con- 
structing and  maintaining  the  railway;  and  by  the  195th  section  it  appeared 
that  £660,000  had  been  subscribed  for  by  several  peisons,  under  a  contract 
binding  themselves  and  their  heirs,  before  the  passing  of  the  act.  A  motion 
having  been  made  in  arrest  of  judgment,  on  the  ground  that  the  declaration 
should  have  alleged  a  subsci'iption  by  deed  : — Held,  that  the  declaration  was  good 
after  verdict. — Semble,  that  it  would  have  been  also  good  on  .special  demurrer. — • 
By  the  121st  section,  the  directors  were  empoweied  to  make  calls,  the  aggregate 
amount  not  to  exceed  £100,  and  no  call  to  exceed  £10  upon  each  share,  and  an 
interval  of  three  calendar  months  was  to  elapse  between  the  days  of  payment  of 
each  call.  It  also  required  that  twenty-one  days'  notice  should  be  given  of  every 
call,  b}'  advertisement  in  certain  newspapers,  and  enacted  that  all  money  so  called 
for  should  be  paid  to  such  persons,  at  such  times  and  places,  as  in  the  said  notice 
should  be  appointed.  A  resolution  of  the  directors  was  made  for  a  call  of  £8 
per  share  ;  but  the  resolution,  although  it  mentioned  the  period  within  which  the 
call  was  to  be  paid,  did  not  specify  the  place  where,  or  person  to  whom,  the 
payment  was  to  be  made.  The  notice  of  that  call,  inserted  in  the  local  news- 
papers, according  to  the  directions  of  the  act,  specified  the  time  and  place  of 
payment  and  the  persons  to  whom  the  payment  was  to  be  made  : — Held,  first, 
that  the  publication  of  the  notice  must  be  assumed  to  be  the  act  of  the  directors ; 
secondly,  that  the  call  was  properly  made. 

[S.  C.  2  Railw.  Cas.  401  ;  10  L.  J.  Ex.  17  ;  5  Jur.  221.  See  Newry  and  Enniskilkn 
Piaihvay  v.  Edmundg,  1848,  2  Ex.  122;  5  Railw.  Cas.  277;  Johnson  v.  Lyttle'a  Iron 
Agency,  1877,  5  Ch.  D.  690.] 

Debt  for  calls  on  shares  subscribed  for  bv  the  defendant.  The  first  count  of  the 
declaration  stated,  that  whereas  the  defendant,  before  the  several  times  of  making 
the  several  calls  in  this  count,  and  in  the  second  count  hereafter  mentioned,  to  wit, 
on  &c.,  subscribed  for  a  large  sum  of  money,  to  wit,  £5000,  towards  the  undertaking 
mentioned  in  the  said  act,(«)  [6  &  7  Will.  4,  c.  cv.],  and  [244]  in  the  act  made  in 

(a)  The  following  sections  of  the  act  are  those  which  were  most  material  to 
the  ease : — 

Section  3  enacts,  "  That  it  shall  be  lawful  for  the  said  Company  to  raise  amongst 
themselves  any  sum  of  money  for  constructing  and  maintaining  the  said  railway  and 
other  works  by  this  act  authorized,  not  exceeding  in  the  whole  the  sum  of  one  million 
pounds,  the  whole  to  be  divided  into  shares  of  £100  each,  and  each  share  shall  be 
numbered,  beginning  with  number  one,  in  arithmetical  progression,  and  every  such 
share  shall  be  distinguished  bv  the  number  to  be  applied  to  the  same,  and  the  said 
shares  shall  be  and  are  hereby  vested  in  the  several  parties  taking  the  same,  and  their 
several  and  respective  successors,  executors,  administratois  and  assigns,  to  their  proper 
use  and  benefit,  proportionably  to  the  sum  they  shall  severally  contribute,  and  all 
corporations  and  pensons  and  their  several  and  respective  successors,  executors, 
administrators,  and  assigns,  who  have  subscribed,  or  shall  severally  subscribe  for  any 
such  share,  or  such  sum  as  shall  be  demanded  in  lieu  thereof,  towards  the  said 
undertaking,  and  other  the  purposes  of  the  said  subscription,  shall  be  entitled  to  and 
receive  in  proportionable  parts  according  to  the  respective  sums  so  by  them  respectively 
paid,  the  net  profits  and  advantages  which  shall  arise  or  accrue  from  or  by  the  rates, 
tolls,  and  other  sums  of  money  to  be  received  by  the  said  Company,  as  and  when  the 
same  shall  be  divided  by  the  authority  of  this  act." 

Section  100  enacts,  "That  the  directors  for  the  time  being  of  the  said  Company 
shall  superintend  all  the  aft'airs  thereof,  and  shall  have  the  custody  of  and  power  to 
use  the  common  seal  of  the  said  Company  on  their  behalf,  and  shall  have  full  power 
and  authority  to  do  all  acts  whatsoever  for  carrying  into  efl'ect  the  purposes  of  this  act, 
and  for  the  management,  regulation,  and  direction  of  the  affairs  of  the  said  Company, 
or  relative  thereto,  which  the  said  Company  are  by  this  act  authorized  to  do,  except 
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the  first  year  of  the  reign  of  her  present  Majesty,  for  enabling  the  said  Company  to 
extend  [245]  the  line  of  their  railway,  and  to  make  two  branches  therefrom,  and  for 
other  purposes  relating  thereto,  and  for  di-[246]-vcrs,  to  wit,  fifty  shares  of  £100  each 
in  the  said  undertaking.     And  whereas  the  said  Company,  after  the  pass-[247]-ing  of 

such  as  are  herein  required  and  directed  to  be  done  at  some  general  or  general  special 
meeting  of  the  said  Company."  [Powers  are  then  given  to  the  directors  to  appoint 
and  displace  officers  and  servants,  and  to  allow  salaries,  &c.,  and  to  meet  and  adjourn  : 
five  directors  are  made  necessary  to  constitute  a  meeting;  all  questions  are  to  be 
determined  by  a  majority  of  the  members  present ;  each  director  is  to  have  but  one 
vote,  except  the  chairman,  who  is  to  have  a  casting  vote ;  and  the  directors  are  to 
"  keep  a  regular  minute  and  entry  of  their  proceedings  at  every  meeting  of  the  said 
directors,"  and  account  of  all  monies  disbursed  and  received.  The  section  then 
proceeds]  "and  shall  regularly  enter  into  some  books  to  be  from  time  to  time  provided 
at  the  expense  of  the  said  Company  for  that  purpose,  notes,  minutes,  or  copies,  as  the 
case  shall  require,  of  such  appointments,  receipts,  and  disbursements,  and  of  all 
contracts  and  bargains  entered  into  or  made  by  them,  and  of  other  their  orders  and 
proceedings,  and  which  books  shall  be  deposited  with  and  kept  under  the  care  and 
direction  of  the  said  directors."  Proviso,  that  the  directors  shall  not  fix  their  own 
remuneration,  and  shall  take  security  from  persons  having  the  custody  or  control  of 
any  money  received  by  virtue  of  the  act. 

Section  103  enacts,  "That  the  orders  and  proceedings  of  all  meetings,  as  well 
general  as  special,  of  the  said  Company,  and  of  the  said  directors  and  committees 
respectively,  shall  be  entered  in  some  l)ook  to  be  provided  and  kept  for  that  purpose, 
and  shall  be  signed  by  the  chairman  of  such  respective  meetings  ;  and  such  orders 
and  proceedings,  when  so  entered  and  signed,  shall  be  deemed  original  orders  and 
proceedings,  and  shall  be  allowed  to  be  read  in  evidence  in  all  courts,  and  before  all 
judges,  justices,  and  others,  and  that  without  due  proof  of  such  respective  meetings 
having  been  duly  convened,  or  of  the  persons  making  or  entering  such  orders  or 
proceedings,  being  proprietors,  or  being  directors  or  members  of  the  committee,  or 
of  the  signature  of  such  chairman,  as  the  case  may  be,  all  of  which  last-mentioned  acts 
shall  be  presumed." 

Section  Hi)  enacts,  "That  the  several  parties  who  have  subscribed,  or  who  shall 
hereafter  subscribe  for  or  towards  the  said  undertaking,  shall,  and  they  are  hereby 
required  to  pay  the  sums  of  money  by  them  respectively  subscribed  for,  or  such  parts 
or  pioportions  thereof  as  shall  from  time  to  time  be  called  for  by  the  directors  of  the 
said  Company,  under  and  b}'  virtue  of  the  powers  of  this  act,  at  such  times  and  at 
such  places,  and  to  such  persons,  as  shall  be  directed  by  the  said  directors ;  and  in 
case  any  party  shall  refuse  or  neglect  to  pay  as  aforesaid  the  money  by  him  so  sub- 
scribed for,  or  the  part  thereof  so  called  for,  it  shall  be  lawful  for  the  said  Company 
to  sue  for  and  recover  the  same,  with  full  costs  of  suit,  in  any  courts  of  law  or  equity, 
together  with  inteiest  on  such  unpaid  sum  of  money,  at  the  rate  of  £5  per  centum, 
per  annum  from  the  time  when  the  same  was  directed  to  be  paid  as  aforesaid  up  to 
the  (lay  of  actual  payment  thereof." 

•Section  121  enacts,  "That  the  directors  to  be  appointed  as  aforesaid  shall  have 
power  from  time  to  time  to  make  such  calls  of  money  from  the  sul)scribers  to  and 
propiietors  of  the  said  undertaking  for  the  time  being,  to  defray  the  expenses  of  and 
to  carry  on  the  same,  as  they  from  time  to  time  shall  find  necessary,  so  that  the 
aggregate  amount  of  calls  made  or  money  paid  for  or  in  respect  of  any  such  shares 
shall  not  amount  to  more  than  the  sum  of  £100  on  any  such  share,  and  so  that  no 
such  call  shall  exceed  the  sum  of  £10  upon  each  share  which  any  corporation  or  person 
shall  be  possessed  of  or  entitled  unto  in  the  said  undertaking,  and  an  interval  of  three 
calendar  months,  at  the  least,  shall  elapse  between  the  day  appointed  for  payment  for 
one  call  and  the  day  appointed  for  payment  of  anotlier  call,  and  twenty-one  days' 
notice  at  the  least  shall  be  given  of  every  such  call  by  advertisement  inserted  in  two 
or  more  Durham,  Newcastle,  and  Vork  newspapers,  aforesaid  ;  and  all  monies  so  called 
for  shall  be  paid  to  such  pei'sons,  at  sucli  times  ami  places,  and  in  such  manner,  as  in 
the  said  notice  shall  be  appointed  ;  and  the  respective  proprietors  of  shares  in  tiie  said 
undertaking  shall  pay  their  rateable  proportion  of  the  monies  to  be  called  for  as  afore- 
said, to  such  persons,  and  at  such  times  and  places,  and  in  such  manner  as  shall  be 
appointed  as  aforesaid ;  and  if  any  proprietor  for  the  time  being  of  any  such  share 
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the  said  first-mentioued  act,  to  wit,  on  &c.,  <and  from  thence  continually  until  the  com- 
mencement of  this  [248]  suit,  have  been  and  still  are  making  and  constructing  the 
railway  and  other  works  in  the  said  acts  mentioned,  and  otherwise  carrying  the  said 
acts  itito  execution.  And  whereas  also,  after  the  passing  of  the  said  first-mentioned 
act,  and  whilst  the  defendant  was  such  subscriber  as  aforesaid,  and  entitled  to  the 
said  shares,  to  wit,  on  &c.,  the  directors  for  the  time  being  of  the  said  Company,  then 
duly  appointed  pursuant  to  the  said  first-mentioned  act,  made  a  certain  call  not 
exceeding  £10  a  share,  to  wit,  a  call  of  £8  a  share,  from  the  several  subscribers  to, 
and  proprietors  of,  the  said  undertaking  for  the  time  being,  upon  and  in  respect  of 
their  respective  shares  therein,  according  to  the  said  act,  the  same  call  being  then 
found  by  the  said  directors  to  be  necessary,  and  being  then  necessary,  for  defraying 
the  expenses  of  and  carrying  on  the  said  undertaking,  and  the  aggregate  amount  of  the 
said  call,  and  all  other  calls  made  or  money  paid  for  or  in  respect  of  the  said  shares, 
not  exceeding  £100  on  any  share  ;  which  said  call  was  then  made  payable  by  the  said 
directors  at  a  time  before  the  commencement  of  this  suit,  [249]  and  after  an  interval 
of  three  calendar  months  next  after  the  day  appointed  for  payment  of  any  preceding 
call  had  elapsed  ;  to  wit,  on  &c.  And  whereas,  after  the  making  of  the  said  call  as  in 
this  count  mentioned,  and  more  than  twenty-one  days  before  the  same  was  made 
payable  as  aforesaid,  to  wit,  on  &c.,  notice  of  the  said  call  and  of  the  time  at  which 

shall  not  so  pay  such  his  rateable  proportion,  then  and  in  such  case,  and  as  often  as 
the  same  shall  happen,  he  .shall  pay  interest  for  the  same  after  the  rate  of  £5  per 
centum  per  annum,  from  the  day  appointed  for  the  payment  thereof,  up  to  the  time 
the  same  shall  be  actually  paid  ;  and  if  any  proprietor  for  the  time  being  of  any  such 
share  shall  neglect  or  refuse  to  pay  such  his  rateable  proportion,  together  with  interest 
(if  any),  then  or  at  any  time  thereafter  it  shall  be  lawful  for  the  said  Company  to  sue 
for  and  recover  the  same  in  any  of  his  Majesty's  courts  of  record,  by  action  of  debt  or 
on  the  case,  or  by  bill,  suit,  or  information,  or  the  said  directors  may,  and  they  are 
hereby  authorized  to  declare  the  shares  belonging  to  such  proprietor  to  be  forfeited, 
and  to  order  such  shares  to  be  sold  :  Provided  nevertheless,  that  no  advantage  shall 
be  taken  of  any  forfeiture  of  any  share  in  the  said  undertaking,  until  notice  in  writing 
under  the  hand  of  the  clerk  or  treasurer  of  the  said  Company,  that  such  share  hath 
been  declared  forfeited,  shall  have  been  given  or  sent  by  the  post  unto  or  delivered  to 
some  inmate  of  the  last  known  place  of  abode  of  the  proprietor  of  such  share,  nor 
until  the  declaration  of  forfeiture  of  the  said  directors  shall  have  been  confirmed  either 
at  a  general  or  special  general  meeting  of  the  said  Company,  such  general  or  special 
genei'al  meeting  being  held  after  the  expiration  of  three  calendar  months  at  the  least 
from  the  day  on  which  such  notice  of  forfeiture  shall  have  been  given  as  aforesaid ; 
and  after  such  declaration  of  forfeiture  shall  have  been  confirmed  by  such  general  or 
special  general  meeting,  the  said  Company,  by  an  order  to  be  made  at  the  same  or  at 
any  subsequent  general  meeting  or  special  general  meeting,  shall  have  power  to  direct 
the  said  directors  to  dispose  of  the  shares  so  forfeited,  or  any  of  them,  in  manner  by 
this  act  directed  ;  and  the  said  directors  may,  in  that  case,  sell  and  dispose  of  such 
shares  at  a  public  auction,  or  by  private  contract,  or  public  tender,  and  together  or  in 
lots,  or  in  such  other  manner  and  for  such  price  as  they  may  think  fit,  and  a  solemn 
declaration  in  writing,  made  by  some  credible  person  not  interested,  before  any 
Justice  of  the  peace,  or  before  any  Master  or  Master  extraordinar\'  in  the  High  Court 
of  Chancery,  stating  that  such  call  had  been  made  by  the  said  directors,  and  that  such 
notice  had  been  given,  and  that  such  default  in  payment  had  been  made  in  respect  of 
the  share  so  sold,  and  that  the  same  share  had  been  declared  to  be  forfeited,  and  that 
such  declaration  of  forfeiture  had  been  confirmed  in  manner  hereinbefore  mentioned, 
shall  be  sufficient  evidence  of  the  facts  thei'ein  stated,  and  the  purchaser  of  such  share 
shall  not  be  bound  to  see  to  the  application  of  his  purchase-money,  nor  shall  his  title 
to  such  share  be  affected  b}'  any  irregularity  of  proceeding  in  reference  to  such  sale, 
but  such  solemn  declaration,  and  the  receipt  of  the  treasurer  of  the  said  Company  for 
the  piice  of  such  share,  shall  be  sufficient  evidence  of  title  thereto  for  all  pinposes 
whatsoever." 

Section  123  enacts,  "That  in  any  action  to  be  brought  by  the  said  Company 
against  any  proprietor  for  the  time  being  of  any  share  in  the  said  undertaking,  to 
recover  any  money  due  and  payable  for  or  in  respect  of  anv  call,  it  shall  be  sufficient 
for  the  said  Company  to  declare  and  allege  that  the  defendant,  being  a  proprietor  of  a 
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the  same  was  made  payable  as  aforesaid,  was  duly  given  by  advertisement  then 
inserted  in  the  several  newspapers  following,  that  is  to  say,  two  Durham  newspapers, 
respectively  called,  &c.  [naming  them],  three  Newcastle  newspapers,  respectively 
called,  &c.,  ■H.-c,  and  three  York  newspapers,  respectively  called,  &c.,  &c.,  according 
to  the  said  lirst-mentioned  act,  in  and  by  which  said  notice,  a  certain  place  in  the  said 
notice  mentioned  wiis  appointed  and  notified  for  payment  of  the  said  call,  at  the  said 
time  at  which  the  same  was  made  payable  as  aforesaid,  to  the  then  treasurer  of  the 
said  Companj',  to  wit,  &c.,  which  period  of  twenty-one  days  next  aft«r  the  giving  of 
the  said  notice  elapsed  before  the  commencement  of  this  suit,  whereby  the  defendant 
became  liable  to  pay  to  the  said  Company  a  large  sum  of  money  ;  to  wit,  £400,  being 
the  amount  of  the  said  call  upon  and  in  respect  of  the  said  shares  to  which  the  said 
defendant  was  so  entitled  as  aforesaid ;  yet  the  defendant  hath  not  paid  the  said  sum 
of  £400,  or  any  part  thereof,  or  any  interest  thereon  ;  whereby,  and  by  virtue  of  the 
said  tirst-mentioned  act,  an  action  hath  accrued  to  the  said  Company  to  demand  and 
have  of  and  from  the  defendant  the  sum  of  £400,  and  interest  thereon,  after  the  rate 
of  £5  for  £100  for  a  year,  from  the  time  the  same  became  payable  as  aforesaid, 
amounting  to  a  large  sum,  to  wit,  £100. 

The  second  count  stated— That  whereas  also  afterwards,  and  whilst  the  defendant 
was  such  subsci'iber  as  aforesaid,  and  entitled  to  the  said  shares  in  the  said  under- 

share  in  the  said  undertaking,  is  indebted  to  the  said  Company  in  such  sum  of  money 
as  the  calls  in  arrear  shall  amount  to,  for  a  call,  or  so  man}'  calls,  of  such  sums  of 
money,  upon  a  share  belonging  to  the  said  defendant,  whereby  an  action  hath  accrued 
to  the  said  Company  by  virtue  of  this  act,  without  .setting  forth  the  special  matter ; 
and  on  the  trial  of  such  action,  it  shall  only  be  necessary  to  prove  that  the  defendant, 
at  the  time  of  making  such  respective  calls,  was  a  proprietor  of  a  share  in  the  said 
undertaking,  and  that  such  call  was  in  fact  made,  and  that  such  notice  was  given  as  is 
directed  by  this  act,  without  proving  the  appointment  of  the  directors  who  made  such 
calls,  or  any  other  matter  whatsoever ;  and  the  said  Company  shall  thereupon  be 
entitled  to  recover  what  shall  appear  due,  including  interest  computed  as  afoiesaid  on 
such  calls,  unless  it  shall  appear  that  any  such  call  exceeded  £10  per  share,  or  was 
made  payable  before  the  expiration  of  three  calendar  months  from  the  day  appointed 
for  payment  of  the  last  preceding  call,  or  that  notice  was  not  given  as  hereinbefore 
required  ;  and  in  order  to  prove  that  the  defendant  was  a  proprietor  of  such  share  in 
the  said  undertaking  as  alleged,  the  production  of  the  book  in  which  the  clerk  of  the 
said  Companj'  is  by  this  act  directed  to  enter  and  keep  the  names  and  additions  of 
the  several  proprietors  from  time  to  time  of  shares  in  the  said  undertaking,  with  the 
numljer  of  shares  they  are  respectively  entitled  to,  and  of  the  se\'eial  corporations  and 
persons  who  shall  from  time  to  time  become  proprietors  thereof,  or  be  entitled  to 
shares  therein,  shall  be  prima  facie  evidence  th.it  such  defendant  is  a  proprietor,  and 
of  the  number  and  amount  of  his  shares  therein." 

Section  18.3  enacts,  "That  in  all  cases  in  which  it  may  be  necessary  for  the  said 
Compaii}'  to  serve  any  summons  or  demands,  or  any  notice,  or  any  writ,  or  other  pro- 
ceeding at  law  or  in  equity,  or  otherwise,  upon  any  corporation  or  person,  under  the 
provisions  of  this  act,  personal  service  thereof  respectively  upon  such  person,  or  upon 
some  member,  or  upon  the  clerk  or  other  olHccr  of  such  corporation,  or  delivering  the 
same  to  .some  inmate  of  the  last  or  usual  known  place  of  abode  of  such  per-son,  or  of 
such  member,  clerk,  or  other  otficer  of  such  corporation,  or  at  the  oliice  of  such  clerk 
or  other  officer,  shall  be  deemed  good  and  sufficient  service  of  the  same  respectively 
upon  such  corporation  or  person  (as  the  case  may  be),  except  in  cases  in  which  any 
other  mode  of  service  is  by  this  act  particularly  directed  :  Provided  always,  that  every 
summons,  demand,  or  notice,  or  other  document,  requiring  authentication  by  the  said 
Company,  may  be  signed  by  the  clerk  or  treasurer  of  the  said  Company,  and  need  not 
be  under  the  common  seal  of  the  said  Company,  and  may  bo  in  writing  or  in  print,  or 
partly  in  writing  and  partly  in  print." 

Section  195,  after  reciting  "that  the  probable  expense  of  making  the  said  railway, 
and  the  other  works  hereby  authorized,  amounting  to  the  sum  of  £GG0,000,  has  been 
already  subscribed  for  by  several  persons  under  a  contract  binding  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  for  the  payment  of  the  several  sums  by 
them  respectively  subscribed  for,"  enacts,  that  the  act  may  be  put  into  execution 
immediately  after  the  passing  thereof. 
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taking,  and  after  the  passing  of  the  said  acts,  and  whilst  the  said  Company  were  so 
making  and  constructing  the  said  rail-[250]-way  and  other  works  in  the  said  acts 
mentioned,  and  otherwise  carrying  the  said  acts  into  execution  as  aforesaid,  to  wit, 
on  the  several  days  and  times  in  this  count  in  that  behalf  hereafter  mentioned,  the 
several  calls  in  this  count  hereafter  mentioned  were  respectively  made  by  the  directors 
for  the  time  being  of  the  said  Company,  according  to  the  said  acts,  from  the  several 
subscribers  to,  and  proprietors  of,  the  said  undertaking  for  the  time  being,  upon  and 
in  respect  of  their  respective  shares  in  the  said  undertaking,  the  same  calls  being 
respectively,  at  the  respective  times  of  making  the  same,  found  necessary  by  the 
said  directors,  and  being  respectively  then  necessary  for  defraying  the  expenses  of 
and  carrying  on  the  said  undertaking,  and  no  one  of  the  said  calls  exceeding  £10  a 
share,  &c.,  and  the  aggregate  amount  of  the  same  calls,  and  all  other  calls  and  money 
paid  for  or  in  respect  of  the  said  shares,  not  exceeding  £100  on  any  share,  which 
same  calls  respectively,  at  the  respective  times  of  making  the  same,  respectively  were, 
by  the  said  directors,  made  payable  before  the  commencement  of  this  suit,  on  the 
respective  days  in  this  count  in  that  behalf  hereafter  mentioned  ;  that  is  to  say,  one 
call  of  £3  a  share  made  on  the  5th  day  of  Decembei-,  A.D.  1837,  and  payable  on  the 
17th  of  January,  A.D.  1838  [seven  other  calls  were  then  specified  in  like  manner]. 
The  count  then  averred,  that  an  interval  of  three  calendar  months  at  least  had  elapsed 
between  the  respective  days  of  payment  of  the  calls  and  between  the  day  of  pay- 
ment of  the  first  of  the  same  calls  and  the  day  of  pa3'ment  of  any  preceding  call, 
and  of  the  insertion  in  the  newspapers  of  twenty-one  days'  notice  in  respect  of  each 
of  the  calls,  specifying  the  days,  times,  and  places  of  payment,  and  of  the  defendant's 
liability  to  pay  the  amount  of  the  calls,  viz.  £2250.  Breach,  non-payment  of  the  calls, 
or  any  of  them,  or  any  part  thereof,  or  any  interest  thereon,  whei-eby  and  by  virtue 
of  the  said  first-mentioned  act  an  action  hath  accrued,  &c.  [as  in  the  first  count]. 

[251]  The  third  count  stated — That  whereas  also  the  defendant,  after  the  passing 
of  the  said  first-mentioned  act  and  befoie  the  commencement  of  this  suit,  to  wit,  on 
&c.,  then  and  at  the  time  of  making  the  call  in  this  count  hereafter  mentioned, 
being  a  proprietor  of  divers,  to  wit,  fifty  shares  in  the  undertaking  in  the  said  first- 
mentioned  act  mentioned,  was  and  is  indebted  to  the  said  Company  in  the  sura 
of  £4:00  for  a  call,  to  wit,  a  call  of  £8  a  share  upon  his  the  defendant's  said  shares 
in  this  count  mentioned,  before  then,  to  wit,  on  &c.,  made  by  the  directors  for 
the  time  being  of  the  said  Company,  pursuant  to  the  said  first-mentioned  act;  and 
then  made  payable  at  a  time  before  the  commencement  of  this  suit,  to  wit,  on  &c. ; 
which  said  sum  of  £400  is  still  due  and  unpaid ;  whereby  and  by  virtue  of  the  first- 
mentioned  act,  an  action  hath  accrued  to  the  said  Company,  &c. 

The  fourth  count  was  for  eight  calls  made  upon  the  defendant  as  proprietor  of 
shares  amounting  to  £2250,  specifying  the  days  of  making  the  calls. 

The  fifth  count  was  for  £500  for  interest. 

Pleas,  1st,  to  the  third  and  fourth  counts,  nunquam  indebitatus ;  2nd,  to  the 
first  and  second  counts,  that  the  defendant  did  not  subscribe  to  the  undertaking 
mentioned  in  the  said  act  of  Parliament,  modo  et  forma  ;  3rd,  to  the  first  and  second 
counts,  that  the  said  Company  were  not  nor  are  making  or  constructing  the  said  rail- 
way and  other  works  in  the  said  acts  mentioned,  and  otherwise  carrying  the  same 
into  execution,  modo  et  foi'ma ;  4th,  to  the  first  count,  that  the  said  directors  did  not 
make  the  said  calls  modo  et  forma;  5th,  to  the  first  count,  that  notice  of  the  calls 
in  the  said  first  count  mentioned  was  not  duly  given  modo  et  forma  ;  6th  and  7th,  to 
the  second  count,  traversing  the  making  of  the  calls  and  giving  of  the  notices,  as  in 
the  4th  and  5th  pleas  to  the  first  count ;  8th,  to  the  first  and  second  counts,  that 
after  the  said  alleged  subscription  by  the  defendant,  in  the  introductory  part  of  the 
first  count  mentioned,  to  wit,  on  &c.,  [252]  the  defendant  sold,  disposed  of,  assigned, 
and  transferred  all  his  the  defendant's  right,  title,  and  interest,  of  and  in  the  said 
fifty  shares  so  by  him  subscribed  for  as  aforesaid,  and  then  and  there  and  thenceforth 
continuall}'  hath  ceased  to  be  the  proprietor  thereof  or  interested  therein,  whereof 
the  said  Company  had  due  notice.     Verification. 

Similiter  to  all  the  pleas  except  the  last,  which  the  defendant  traversed,  and  there- 
upon issue  was  joined.  At  the  trial  before  Rolfe,  B.,  at  the  last  Summer  Assizes 
for  the  county  of  Durham,  it  appeared  that  the  defendant  had  executed  the  subscrip- 
tion deed,  according  to  the  parliamentary  regulations,  before  the  passing  of  the  first 
act  which  was  obtained  by  the  Company,  for  £5000,  or  fifty  shares,  in  the  undei'taking, 
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and  had  received  scrip  for  his  shares.     The  first  act,  which  was  obtained  in  1836, 

empowered  the  Company  to  make  a  lailway  from  the  river  Tees  to  the  river  Tyne, 

anti  the  second  act,  obtained  in  18.37,  empowered  them  to  extend  their  line  southward 

to  York,  and  to  make  two  branches.     A  small  portion  of  the  original  line  had  been 

commenced,  and  the  whole  of  it  had  been  surve^ved,  and  a  sum  of  £100,000  paid  for 

I  land.     The  extended  line  and  the  branches  were  nearly  finished.     The  defendant  had 

"  disposed  of  ten  of  the  fifty  shares  he  had  subscribed  for,  and  the  amount  claimed  by 

the  Company  was  in  respect  of  the  remaining  fort3^     The  defendant  had  never  been 

registered  as  a  proprietor.     On  the   1 0th  of  August,    1836,  the    directors  resolved 

upon  a  call  of  £S  per  share  ;  but  the  resolution,  although  it  mentioned  the  period 

within  which  the  call  was  to  be  paid,  did  not  specify  any  place  where,  or  person  to 

whom  payment  might  be  made.     The  following  notice  was  afterwards  inserted  in  the 

I  local  newspapers,  according  to  the  directions  of  the  act  of  Parliament: — 

"  Great  North  of  England  Railway. 

"  Notice  is  hereby  given,  that  at  a  meeting  of  the  directors  of  the  Great  North  of 
England  Iviiilway  Com-[253]-pany  held  this  day,  a  call  of  £8  per  share  was  ordered  to 
be  paid  to  the  treasurer  of  the  Company,  at  the  B.uik  of  Messrs.  Bjickhouse  &  Co.,  in 
Darlington,  on  or  before  Monday  the  5lh  of  September  next. 

"(Signed,  by  order)  Fred.  Newman, 

"  Clerk  to  the  Company. 
"  Railway  Office,  High  Row, 

"Darlington,  August  10,  1836." 

Several  other  calls  were  made  subsequently.  At  the  trial,  it  was  objected  for  the 
defendant  that  the  plaintitis  weie  not  etititled  to  recover  in  respect  of  the  first  call, 
iniismuch  as  the  resolution  ordering  it  to  be  paid  did  not  specify  the  place  where,  or 
the  person  to  whom,  the  call  was  to  be  paid.  The  learned  <ludge  however  overruled 
the  objection,  and  a  verdict  was  found  for  the  plaintiff's  for  £232.5,  which  included 
the  amount  of  the  first  call  as  well  as  of  the  others.  No  objection  was  made  at  the 
trial  that  the  notice,  inserted  in  the  papers,  of  the  first  call,  was  not  shewn  to  have 
been  the  act  of  the  directors. 

In  the  early  part  of  this  term,  Wightman  obtivined  a  rule  to  shew  cause  why  the 
judgment  on  the  first  and  second  counts  should  not  be  arrested,  or  why  the  verdict 
should  not  bo  set  aside  and  a  new  trial  had,  unless  the  parties  should  agree  to  reduce 
the  verdict  by  the  amount  of  the  first  call ;  and  also  why  there  should  not  be  a  new 
trial  on  other  grounds. 

Cresswell,  Addison,  and  S.  Temple,  shewed  cause.  The  question  whether  the 
verdict  ought  to  be  reduced  depends  upon  this,  whether  the  call  was  properly  and 
correctly  made.  The  execution  b}-  the  defendant  of  the  deed  of  subscription  was 
duly  proved,  and  it  was  also  proved  that  notice  of  the  call  was  given  by  an  adverti.se- 
nient  in  the  newspapers,  as  required  by  the  act,  appointing  the  time  anfl  place  of 
payment,  and  the  person  to  whom  it  was  to  be  paid.  But  it  is  .said,  that  the  original 
resolution  of  the  directors  was  invalid,  on  the  ground  that  it  did  not  specify  any 
place  [254]  where,  or  person  to  whom,  payment  was  to  be  made  ;  and  the  question 
therefore  is,  whether,  under  the  act  of  Parliament  by  which  the  company  was  formed 
(6  &  7  Will.  4,  c.  cv.)  the  plaintiffs  were  bound  to  prove  a  resolution  to  have  been  made 
in  terms  equally  specific  with  the  notice.  1  here  is  no  necessity  for  the  resolution  to 
appoint  the  place  where  the  call  is  to  be  paid,  or  the  person  to  whom  it  is  to  be  paid  ; 
because  the  notice  must  give  full  information  of  those  matters,  in  order  to  enable  the 
parties  liable  to  the  calls  to  make  due  payment  of  them.  Much  inconvenieticc  will  bo 
created  if  it  bo  held  that  the  notice  must  correspond,  in  .ill  its  terms,  with  the 
resolution.  [Alderson,  13.  Suppose  a  resolution  were  to  specify  a  time  and  place  of 
payment,  and  the  notice  were  to  appoint  a  different  time  and  place!]  In  that  case 
the  payment  must  be  according  to  the  notice.  The  121st  section  of  the  act  requires 
that  twenty-one  days'  notice  of  the  call  shall  be  given  by  advertisement  in  the  news- 
papers, and  the  money  called  for  is  to  be  paid  "  to  such  persons,  at  such  times  and 
places,  and  in  such  manner  as  in  the  said  notice  shall  be  appointed."  The  notice  of 
the  ciill  in  question  did  appoint  the  persons,  time,  and  place,  according  to  that 
provision,  and  gave  every  necessary  information  to  the  shareholders.     That  was  the 
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object  which  the  act  contemplated,  but  it  did  not  require  that  the  place  of  payment 
should  be  named  in  the  resolution  by  which  the  call  is  directed  to  be  paid  ;  that  may 
form  the  subject  of  a  subsequent  resolution.  Suppose  a  call  were  resolved  upon,  and 
ordered  by  the  resolution  to  be  paid  at  a  particular  bank  of  high  reputation,  and  on 
the  following  day  the  bank  were  to  fail,  could  it  be  said  that  the  directors  would  not 
have  power  to  alter  the  place  of  payment  by  a  subsequent  resolution  ?  Again,  a  notice 
signed  by  a  clerk  to  the  company  must  be  the  same  as  if  it  were  signed  by  the 
directors  themselves ;  for  it  is  provided  by  the  183rd  section,  that  all  notices  or  other 
documents  may  be  signed  by  the  clerk  or  treasurer  of  the  company,  and  need  not  be 
under  the  common  seal  of  the  company.  This  notice,  therefore,  must  [255]  be  taken, 
in  the  absence  of  any  proof  to  the  contrary,  to  be  a  notice  given  by  the  directors. 
The  restriction  with  respect  to  calls  applies  only  to  the  amount  and  the  time  of 
payment,  and  there  is  no  further  restriction  as  to  the  form  or  contents  of  the  resolu- 
tion. Every  subscriber,  though  not  registered,  is  a  proprietor  of  shares  within  the 
meaning  of  the  act,  as  far  as  respects  the  liability  for  calls,  and  if  that  be  so,  then  the 
123rd  section,  which  enacts,  that  evidence  that  "the  call  was  in  fact  made,  and  that 
such  notice  was  given  as  is  directed  by  this  act,"  shall  be  sufficient,  shews  that  a 
resolution  to  make  a  call,  simpliciter,  is  good.  The  objection,  therefore,  to  the  first 
call  ought  not  to  prevail. 

Then,  as  to  the  motion  in  arrest  of  judgment.  The  objection  is,  that  the  action  is 
in  debt  on  simple  contract ;  and  that  the  liability  of  the  defendant  as  a  subscriber 
being  founded  upon  a  deed,  it  ought  to  have  been  declared  upon  specially.  But  there 
is  nothing  in  the  act  which  requires  the  subscription  to  be  by  deed.  By  the  first 
section  of  the  act,  all  persons  are  incorporated  who  had  subscribed,  or  should  thereafter 
subscribe ;  but  it  does  not  say  that  the  parties  shall  subscribe  by  deed,  and  the  law 
does  not  require  an  engagement  of  this  nature  to  be  by  deed.  The  3rd  section, 
empowering  the  company  to  raise  £1,000,000  of  money,  and  the  119th  section, 
requiring  subscribers  to  pay  the  amount  of  their  subscriptions,  says  nothing  as  to  the 
subscription  being  by  deed.  The  preamble  to  the  195th  section  recites,  that  £660,000 
only  had  been  subscribed  for  at  the  time  of  the  parliamentary  deed,  and  there  was 
consequently  a  large  sum  still  to  be  subscribed  for  to  raise  the  amount,  which  may 
have  been  done  otherwise  than  by  deed,  as  nothing  is  said  requiring  the  future  sub- 
scriptions to  be  by  deed.  It  is  matter  of  evidence  whether  the  subscriptions  were  by 
deed  or  not,  and  it  is  consistent  with  what  is  alleged  in  this  declaration,  that  the 
defendant  may  have  been  one  of  the  subsequent  subscribers  not  included  in  the 
pailiamentary  deed.  [256]  The  objection,  therefore,  ought  not  to  prevail.  Besides, 
the  defendant  being  a  subscriber,  is  also  a  proprietor  of  shares  ;  and  the  r23rd  section 
shews  that  the  plaintitls  are  not  bound  to  allege  that  there  was  a  deed,  even  although 
a  deed  may  be  the  proper  mode  of  proving  the  proprietorship.  Assuming,  however, 
that  a  deed  is  essential  to  constitute  a  valid  subscription,  the  allegation,  that  the 
defendant  "subscribed,"  must,  after  verdict,  be  taken  to  import  a  subscription  by 
deed.  The  Company  could  not  sue  upon  the  parliamentary  deed,  because  it  is  to  be 
executed  before  the  Company  is  in  existence  under  the  act.  The  deed  was  mere 
matter  of  inducement  to  the  formation  of  the  Company,  and  might  be  pleaded  without 
a  profert :  Banfill  v.  Lngh  (S  T.  R.  571).  Perhaps  this  might  have  been  a  good 
objection  on  special  demurrer,  but  it  is  not  so  after  verdict.  The  rule,  as  laid  down 
by  Mr.  Serjeant  Williams,  in  note  (1)  to  the  case  of  Stennel  v.  Hof/g  (1  Wms.  Saund. 
228),  is,  that  "  where  there  is  any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been  a  fatal  objection  upon  demurrer ; 
yet  if  the  issue  joined  be  such  as  necessarily  required  on  the  trial  proof  of  the  facts 
so  defectively  or  imperfectly  stated,  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  Judge  would  direct  the  jury  to  give,  or  the  jury  would  have 
given  the  verdict,  such  ilefect,  imperfection,  or  omission,  is  cured  bv  the  verdict  by 
the  common  law."  In  the  present  case,  the  fact  of  subscription  is  distinctly  put  in 
issue  by  the  second  plea,  and  the  verdict  for  the  plaintiff  on  that  issue  must  be 
presumed  to  have  been  given  upon  proper  evidence. 

[They  also  contendeii  that  the  plaintifl:'s  were  entitled  to  retain  their  verdict  for 
the  whole  amount  upon  the  3rd  and  4th  counts,  which  charged  the  defendant  as  a 
"  proprietor  "  of  shares  under  sect.  123.] 

[257]  W.  H.  Watson,  (with  whom  was  Wightman),  contri.  First,  with  respect  to 
the  amount  of  the  first  call.    According  to  the  terms  of  the  act  of  Parliament,  it  is  clear 
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the  shareholders  were  entitled  to  the  benefit  of  the  judgment  and  the  exercise  of  the 
discretion  of  the  directors,  who,  by  sect.  100,  are  intrusted  with  the  general  manage- 
ment of  the  att'airs  of  the  Company,  for  and  on  the  behalf  of  the  entire  body  of  the 
shareholders ;  and  they,  like  agents  and  arbitrators,  have  no  right  to  delegate  their 
authority.  It  is  of  the  greatest  importance  that  the  place  of  payment,  and  the  person 
to  whom  it  is  to  be  made,  should  bo  expressly  selected  by  the  directors.  The  instance 
supposed  on  the  other  side,  of  the  failure  of  the  Ijank  where  the  calls  are  to  be  paid, 
shews  liow  necessary  it  is  that  that  discretion  should  be  exercised  with  caution.  The 
II 9th  section  must  be  read  with  the  121st;  and,  if  that  is  done,  it  will  clearly  appear 
that  the  place  of  payment  is  to  be  fixed  upon  at  the  time  of  making  the  call.  By 
section  1 19  the  subscribers  are  expressly  required  to  pay  the  calls  "at  such  times  and 
at  such  places,  and  to  such  persons,  as  shall  be  directed  by  the  said  directors."  And, 
upon  looking  to  the  former  part  of  that  section,  it  will  be  found  that  the  said 
"  directors  "  are  the  directors  making  the  call.  The  notice  directed  to  be  given  by 
the  I21st  section,  is  to  be  a  mere  copy  of  the  resolution,  and  the  words,  "notice  of 
every  such  call,"  refer  to  the  words  of  the  119th  section.  The  notice  must  specify 
the  time,  place  and  person,  and,  if  it  omit  either,  it  is  bad.  The  notice  is  to  be  given 
by  the  secretary  ;  but  the  authority  to  appoint  the  place  of  payment  is  confined  to 
the  directors.  [Alderson,  B.  A  notice  given  by  the  secretary  without  the  authority 
of  the  directors,  would  be  bad  altogether.  The  objection,  that  the  notice  was  not 
given  by  the  authority  of  the  directors,  was  not  taken  at  the  trial.]  The  Company 
ought  to  have  proved  that  they  directed  the  terms  of  the  notice.  [Parke,  B.  No: 
that  must  be  as-[258]-sumed  now.]  Section  183  does  not  aid  the  plaintifl's,  for  that 
relates  only  to  the  service  of  an  ordinary  notice  or  summons,  and  the  proviso  there 
does  not  apply  to  a  notice  by  advertisement.  There  must  be  a  decision  by  the  directors, 
appointing  the  time,  the  place,  and  the  person,  which  must  be  come  to  at  some  meeting, 
and  entered  in  a  book  by  them.     The  directors  can  act  only  at  their  meetings. 

Then,  as  to  the  2nd  point.  The  allegation  in  the  first  and  second  counts  is,  that 
the  liefcndant  "subscribed  for"  a  certain  sum;  but  there  is  nothing  to  show  that  this 
was  such  a  subscription  as  the  act  contemplated.  The  term  subscription  in  the  act 
has  a  defined  meaning.  The  195th  section  shews  that  the  subscription  was  made 
upon  a  contract  binding  upon  the  heirs,  and  it  must  therefore  have  been  by  deed. 
[Parke,  B.  The  subscription  was  not  necessarily  antecedent  to  the  act ;  and  it  does 
not  appear  that  the  suljscription  i!i  question  was  by  deed.]  The  declaration  alleges 
that  the  defendant  was  a  subscriber,  which  is  very  different  from  a  proprietor.  The 
3rd  section,  which  enables  the  Company  to  raise  a  million  of  money,  refers  to  shares 
only,  and  not  to  subscriptions ;  and  the  words  in  the  concluding  part  of  that  section, 
"  who  have  sultscribed  or  who  shall  severally  subscribe,"  do  not  affect  this  distinction. 
A  proprietor  may  part  with  his  share,  and  yet  not  be  a  subscriber.  [Parke,  B.  I 
incline  to  think  that  a  subscriber  is  under  this  act  of  Parliament  a  proprietor  also.] 
The  121st  section  ompoweiing  the  directors  to  make  calls  upon  "  the  subscribers  to 
and  proprietors  of  the  said  undertaking,"  clearly  recognises  them  as  two  distinct  clas.ses. 
In  sections  86,  87,  89,  91,  93,  9-1,  97,  98,  and  118,  the  terms  "proprietor"  and 
"  subscriber  "  are  used,  clearly  shewing  tiiat  there  is  a  distinction  between  them.  The 
8Gth  section  describes  the  first  mooting  as  a  mooting  of  the  "Company,"  at  which  the 
names  of  the  parties  "  entitled  to  shares  "  are  to  be  entered  in  a  book,  and  a  [259] 
certificate  is  to  be  given  to  every  "such  proprietor,"  (i.e.  every  subscrilter  who.se  name 
is  so  entered),  and  in  that  certificate  the  party  is  designated  as  a  "  proprietor."  A 
proprietor  is  therefore  a  person  who  has  been  registered  ;  which  explains  the  terms 
used  in  the  various  sections  refeired  to,  and  which  relate  chiefly  to  transactions 
subsequent  to  the  first  meeting.  [Alderson,  B.  The  121st  section  speaks  of  calls 
upon  " subscribeis  to  and  proprietors  of  the  said  underUiking,"  and  enables  the 
Company  to  sue  any  proprictoi-  failing  to  pay  his  call.  I)oes  not  that  shew  the  words 
to  bo  equivalent!]  That  section  gives  a  right  to  sue  proprietors  only,  the  I19th 
section  having  already  empowered  the  Company  to  sue  subscribers.  If  the  3rd  section 
be  referred  to,  it  will  appear  that  a  person  subscribes  for  shares,  and  afterwards  upon 
being  registered  he  becomes  a  proprietor  of  shares.  It  is  therefore  submitted,  that 
every  unregistered  subscrilier  is  not  a  proprietor'  within  the  meaning  of  the  act. 

But  then  it  is  assumed  tiiat  the  fact  of  making  a  call,  to  which  the  123rd  section 
refers,  implies  a  simple  resolution  of  the  directors,  ordering  the  payment  of  eertiiin 
sums  of  money  by  the  shareholders,  without  specification  of  time,  place,  or  person. 
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That,  however,  is  begging  the  question,  which  is,  whether  that  specification  be  necessary 
or  not.  Ne.xt,  the  preamble  to  the  195th  section  shews  that  the  original  subscribers 
had  executed  a  deed,  and  it  was  to  be  inferred  that  other  subscribers  who  afterwards 
came  in  would  do  so  also.  If  the  defendant  is  to  be  presumed  to  be,  not  an  original  but 
a  future  subscriber,  it  must  be  presumed  that  he  became  so  by  having  executed  a  deed. 
And  therefore  the  first  and  second  counts  ought  to  have  alleged  a  deed,  as  it  was  the 
foundation  of  the  defendant's  liability.  The  1 23rd  section  is  inapplicable  to  the  case 
of  a  subscriber  not  registered,  as  has  been  already  shewn,  and  the  argument  drawn 
from  it  therefore  fails  altogether.  The  deed  is  the  gist  of  the  action,  [260]  and  not 
mere  inducement.  If  it  were  executed  after  the  passing  of  the  act,  the  Company 
would  be  a  party  to  it ;  if  executed  before  the  act  was  passed,  the  Company,  though 
not  party  or  privy  in  the  ordinary  sense,  are  made  statutory  assignees  by  section  119, 
inasmuch  as  they  take  the  benefit  of  the  deed,  and  may  enforce  payment  of  the 
subscriptions. 

But  it  is  said,  that,  if  a  deed  be  necessary,  the  omission  to  set  it  out  is  cured  by 
verdict ;  but  that  is  not  so.  The  first  and  second  counts  allege  that  the  defendant  was 
a  subscriber  for  such  a  sum  of  money,  and  entitled  to  the  shares  in  the  undertaking, 
but  not  that  he  subscribed  with  reference  to  the  act  of  Parliament,  or  in  the  sense  in 
which  that  word  is  used  in  it.  This  is  therefore  the  statement  of  a  defective  title,  and 
not  a  good  title  defectively  or  imperfectly  stated.  It  was  not  requisite  to  prove  the 
existence  of  a  deed,  in  order  to  support  the  verdict  on  the  issue  as  to  the  subscription, 
which  might  be  proved,  consistently  with  the  first  and  second  counts,  by  a  contract 
in  wiiting  not  under  seal,  or  even  by  a  parol  contract.  The  examples  given  by 
Mr.  Serjeant  Williams  in  note  (1)  to  Stennd  v.  Hogg  (1  Wms.  Saund.  228),  as  illustra- 
tions of  the  rule  thei'e  laid  down,  are  distinguishable  from  the  present.  In  the  action 
for  rent  by  the  bargainee  of  a  reversion,  the  omission  to  allege  the  attornment  of  the 
tenant,  (before  the  statute  4  Anne,  c.  16,  s.  9),  was  cured  by  the  verdict  for  the 
plaintiti'  upon  the  issue  on  nil  debet ;  because  the  verdict  must  be  presumed  to  have 
proceeded  upon  evidence  of  an  attornment,  which  at  that  time  was  a  necessary 
ceremony  to  complete  the  title  of  the  bargainee  :  Hitchins  v.  Stevens  (2  Show.  2.33). 
So  in  the  cases  there  mentioned,  of  pleading  the  grant  of  a  reversion,  a  rent-charge, 
an  advowson,  or  any  other  hereditament  which  lies  in  grant,  and  can  only  be  conveyed 
by  deed.  On  the  other  hand,  in  RiMon  v.  [261]  Aspinall,  it  was  held,  in  an  action 
against  the  indorser  of  a  bill,  that  the  want  of  an  allegation  of  a  demand  upon  and 
refusal  by  the  acceptor  at  the  time  when  the  bill  became  due,  or  of  notice  to  the 
defendant  of  the  acceptor's  I'efusal,  was  error,  and  not  cured  by  verdict ;  because  proof 
of  these  circumstances  was  not  required  to  support  any  allegation  in  the  declaiation. 
In  Jackson  v.  Fesked,  which  was  an  action  on  the  case  by  a  reversioner,  the  judgment 
was  arrested  after  verdict  for  the  plaintiff;  because  as  the  plaintiff'  had  not  alleged 
that  his  reversionary  interest  was  prejudiced,  or  stated  any  injurj'  of  such  a  nature 
as  to  be  necessarily  injurious  to  his  reversion,  no  evidence  was  required  on  these 
points,  and  therefore  none  could  be  presumed  to  have  been  given.  The  case  of  Baw.inn 
V.  Johnson  (1  East,  203)  went  upon  the  ground,  that  a  readiness  and  willingness  to 
receive  and  pay  for  a  quantity  of  malt,  according  to  the  terms  of  sale  by  which  the 
defendant  had  undertaken  to  deliver  on  request,  and  which  he  had  refused  so  to 
deliver,  was  sufficient  without  any  allegation  of  a  tender  of  the  price.  In  this  case 
the  allegation  that  the  defendant  was  a  subscriber  did  not  necessarily  imply  the 
existence  of  any  deed. 

Parke,  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  first  point, 
as  to  the  reduction  of  the  verdict  by  the  amount  of  the  first  call,  depends  upon  the 
question,  whether  that  call  was  correctly  made ;  and  the  objection  is,  that  the  resolu- 
tion of  the  directors  making  the  call,  although  it  makes  it  paj'able  within  a  limited 
time,  does  not  state  the  place  at  which,  or  person  to  whom,  it  is  to  be  paid.  The 
advertisement,  however,  which  is  published  in  the  newspapers,  does  state  both  the  place 
where,  and  the  person  to  whom,  the  money  is  to  be  paid,  and  in  other  respects  follows 
the  requisitions  of  the  121st  [262]  section.  As  the  objection,  that  there  was  no 
distinct  proof  of  the  publication  of  the  notice  being  the  act  of  the  directors,  was  not 
taken  at  the  trial,  we  must  assume  it  to  have  been  their  act ;  and  the  question  then 
is,  whether,  in  addition  to  the  specification  of  the  place  of  payment  in  the  notice,  it  is 
necessary  that  the  place  should  be  specified  also  in  the  resolution  for  the  call.  By  the 
121st  section,  the  directors  are  empowered  to  make  such  calls  for  money,  &c.  as  thej'  from 
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time  to  time  shall  find  necessary  ;  and  it  is  enacted,  that  the  aggregate  amount  of  calls 
shall  not  exceed  £100,  and  that  no  call  shall  exceed  the  sum  of  £10  upon  each  share; 
and  an  interval  of  three  calendar  mouths  is  to  elapse  between  the  days  of  payment  of 
each  call.  Now  there  is  not  one  word  in  this  enactment  requiring  that  the  place  of 
payment,  or  person  to  whom  payment  is  to  be  made,  shall  be  named  at  the  making 
of  the  call.  That  section  then  proceeds  to  provide,  that  twenty-one  days'  notice  shall 
be  given  of  every  call,  by  advertisement  in  certain  newspapers  therein  mentioned, 
and  enacts  that  all  money  so  called  for  shall  be  paid  to  such  persons,  and  at  such 
times  and  places,  as  in  the  said  notice  shall  be  appointed.  The  notice,  therefore,  must 
contain  those  requisit-es.  In  this  instance  the  notice  does  state  the  time  and  place  of 
payment,  and  in  other  respects  complies  with  the  act  of  Parliament.  Assuming  the 
resolution,  therefore,  to  be  the  act  of  the  directors,  I  think  that  the  call  in  question 
was  properly  miide. 

Then,  with  respect  to  the  motion  in  arrest  of  judgment,  the  question  is,  whether 
it  is  necessary  to  state  in  the  declaration  that  the  subscription  was  by  deed.  It  has 
been  suggested  that  there  is  a  distinction  between  proprietors  of  shares  and  subscribers  ; 
upon  that  part  of  the  case,  however,  we  give  no  opinion.  The  first  and  second  counts 
allege  a  liability  in  the  defendant  ;is  a  subscriber  ;  and  it  is  contended,  that  it  ought 
to  have  been  alleged  in  those  counts  that  his  subscription  was  by  deed.  I  think  the 
answer  given  to  that  [263]  argument  on  the  part  of  the  plaintiffs  is  a  satisfactory  one. 
It  does  not  follow  that  the  parliamentary  deed  should  contain  the  names  of  all  the 
persons  who  subscribed  ;  for  the  subscription  is  not  confined  to  the  parties  named  in 
the  deed.  But  assuming  that  the  defendant  was  of  necessity  a  party  to  it,  it  is  evident 
that  the  Company  need  not,  and  indeed  could  not,  be  made  a  party  to  such  deed  ; 
because  it  is  required  to  be  executed  before  the  existence  of,  and  as  preliminary  to, 
the  formation  of  the  Company.  That  is  a  conclusive  reason  why  the  Company  ought 
not  to  sue  upon  the  deed.  If,  however,  the  action  is  to  be  considered  as  founded 
upon  the  deed,  so  as  to  make  the  statement  of  it  in  strictness  necessary,  then  the  case 
falls  within  the  rule  laid  down  in  Steniid  v.  Hof/g.  It  is  there  said,  that  "  where  a 
grant  of  a  reversion,  or  any  other  hereditament  which  lies  in  grant,  and  can  only  be 
conveyed  by  deed,  be  pleaded,  but  is  not  alleged  to  have  been  by  deed,  yet  if  the  grant 
be  put  in  issue,  and  found  by  the  jury,  the  verdict  cures  such  imperfection  by  the 
common  law."  The  defendant  is  alleged  to  have  become  a  subscrilier,  and  if,  in  order 
to  pi'ove  that  fact,  the  production  of  the  deed  was  requisite,  it  must  be  assumed,  after 
verdict,  that  such  proof  was  given.  I  think  the  declaration  is  good,  at  all  events  after 
verdict,  and  probably  before. 

Alderson,  B.,  Gukney,  B.,  and  Rolfe,  B.  concurred. 

Rule  discharged. 

[264]  Wallace  and  Two  Others  v.  Kelsall.  Exch.  of  Pleas.  1840. — To  an 
action  by  three  plaintiffs  for  a  joint  demand,  the  defendant  pleaded  an  accord 
and  satisfaction  with  one  of  the  plaintiffs,  by  a  part  paj'ment  in  cash  and  a  set-off 
of  a  debt  due  from  that  one  to  the  defendant; — Held,  that  the  plea  was  good, 
without  alleging  anj^  authority  from  the  other  two  plaintiffs  to  make  the 
settlement. 

[S.  0.  8  Dowl.  P.  C.  841 ;  10  L.  J.  Ex.  12  ;  4  Jur.  1064.     Referred  to,  Steeds  v.  Steeds, 

1889,  22  Q.  B.  D.  541.] 

Debt  demanding  £264,  that  is  to  say,  £88  for  goods  sold  and  delivered,  £88 
for  work  and  materials,  and  £88  for  moiic}'  due  on  an  account  stated. 

IMeas.  1st,  except  as  to  £88,  parcel  iVc,  nuiujuam  indebitatus.  L'nd,  as  to  the 
said  sum  of  £88,  parcel  as  aforesaid,  the  defendant  says,  that  the  plaintiffs  ought  not 
further  to  maintain  their  aforesaid  action  thereof  against  him  ;  because  he  says,  that, 
before  and  at  the  time  of  the  satisfaction  and  discharge  herein.-iftcr  mentioned,  the 
plaintiir  Andrew  Wallace  was  indebted  to  the  defendant  in  the  sum  of  £75,  and  that 
before  and  at  the  time  of  the  satisfaetion  and  discharge  hereinafter  mentioned  the 
defendant  was  indebted  to  the  plaintifFs  in  the  sum  of  £88,  parcel  as  aforesaid,  and  to 
the  said  plaintifi'  Andrew  Wallace  in  the  sum  of  £44  ;  for  the  recovery  of  which  said 
sum  of  £44,  amongst  other  things,  the  said  plaintifi'  Andrew  Wallace,  before  the  said 
discharg(^  and  satisfaction,  to  wit,  on  the  1st  da)'  of  March,  1840,  commenced  an  action 
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of  debt  in  the  Court  of  our  Lady  the  Queen,  before  the  Barons  of  her  Exchequer  at 
Westminster,  which  said  action  before  and  at  the  time  of  the  said  discharge  and 
satisfaction  was  still  pending.  And  the  defendant  further  says,  that  he  the  defendant, 
so  being  indebted  in  the  said  sum  of  £88  and  £44,  amounting  together  to  the  sum  of 
£132,  and  the  said  plaintiff  Andrew  Wallace  being  so  indebted  in  the  said  sum  of 
£75,  he,  the  defendant,  after  the  commencement  of  this  suit,  to  wit,  on  the  31st  day 
of  March,  1840,  set-off  and  allowed  to  the  plaintiff"  Andrew  Wallace  the  said  sum  of 
£75  so  due  to  the  defendant,  against  the  sum  of  £75,  parcel  of  the  said  sum  of  £132, 
and  then  paid  to  the  said  Andrew  Wallace  [265]  the  sum  of  £57,  and  then  delivered 
to  the  said  Andrew  Wallace  a  piece  of  flannel  of  great  value,  to  wit,  of  the  value  of 
21.  6d.  in  full  satisfaction  and  discharge  of  the  said  debts  of  £88  and  £44,  and  of  all 
damages  by  the  plaintifl^s,  and  by  the  said  plaintiff'  Andrew  Wallace,  sustained,  either 
jointly  Of  solely,  by  reason  of  the  detention  of  the  said  sums  of  £88  and  £44  respec- 
tively, and  of  the  costs  and  charges  of  the  plaintiffs  by  them  in  and  about  their  suit 
in  this  action,  so  far  as  the  same  relate  to  the  said  sum  of  £88,  parcel  as  aforesaid,  in 
that  behalf  expended,  and  of  the  costs  and  charges  of  the  said  plaintiff"  Andrew 
Wallace  by  him  about  his  suit  in  the  said  other  action,  so  far  as  the  same  relates  to 
the  said  sum  of  £44  in  that  behalf  expended,  and  in  full  satisfaction  and  discharge  of 
the  said  debt  of  £75  so  due  to  the  defendant,  and  of  all  damages  by  the  defendant 
sustained  by  reason  of  the  non-payment  thereof ;  which  said  set-off  and  allowance, 
payment,  and  delivery  of  the  said  piece  of  flannel,  the  said  plaintiff"  Andrew  Wallace 
then  agreed  to,  accepted,  and  received  in  full  .satisfaction  and  discharge  of  all  the  said 
debts,  damages,  and  costs,  in  satisfaction  and  discharge  whereof  they  were  so  made 
by  the  defendant  as  aforesaid.     Verification. 

Special  demurrer  to  the  second  plea,  on  the  ground  that  it  did  not  state  any 
agreement  between  the  other  plaintifl's  and  Wallace  that  the  set-off  should  be  allowed, 
or  any  authority  to  him  to  receive  the  debt  due  to  the  three,  or  in  any  way  to  settle 
it ;  and  that  the  accord  and  satisfaction  alleged  was  insufliicient,  inasmuch  as  the  set- 
off of  mutual,  private,  and  separate  debts  between  the  defendant  and  Wallace  could 
be  no  satisfaction  of  any  part  of  the  debt  due  to  the  plaintifi"s  jointly,  without  their 
request  or  concurrence.  The  defendant's  points,  as  marked  for  argument,  were,  that 
one  of  several  joint  creditors  acting  bona  fide,  which  is  to  be  presumed,  may  discharge 
the  debtoT' ;  that  no  actual  authority  from  the  others  is  [266]  I'equired  ;  that  if  it 
were,  the  want  of  it  should  be  alleged  by  the  plaintiffs,  as  it  is  a  matter  within  their 
knowledge  rather  than  the  defendant's  ;  and  that  if  one  of  several  plaintiffs  is  satisfied, 
the  others  cannot  recover,  because  they  cannot  do  so  without  joining  the  one,  and  he 
is  bai'red.  ||j  m 

Hoggins,  in  support  of  the  demurrer.  The  plea  is  bad.  On  the  face  of  this  plea, 
it  does  not  appear  that  there  was  any  consent  given  by  the  other  two  plaintiffs  that 
Wallace  should  allow  this  set-off'  in  redaction  of  the  debt  which  was  due  to  the  three 
jointl}' ;  nor  does  it  shew  that  he  had  any  authority,  express  or  implied,  to  do  so. 
In  cases  of  partnership,  one  partner  may  receive  payment  of  a  debt  due  to  the  firm, 
and  may  give  a  receipt  for  it :  Henderson  v.  ll'ild  (2  Camp.  561).  But  in  those  cases 
there  is  an  implied  authority  in  one  partner  to  receive  payment  of  and  release  the 
partnership  debts,  and  to  deal  generally  with  the  partnership  property.  But  here 
there  was  no  partnership  between  the  plaintiffs,  and  the  plea  does  not  allege  that  it 
was  with  the  authority  or  knowledge  of  the  other  two  that  Wallace  accepted  the 
money  and  goods  in  satisfaction  and  discharge.  It  is  clear  that  one  of  sevei'al  joint 
creditors  cannot  release  a  debt  due  to  all,  except  with  the  consent  of  the  others.  This 
was  done  by  Wallace  in  fraud  of  his  two  co-creditors,  and  the  question  is,  whether, 
he  having,  in  fraud  of  his  two  co-creditors,  set  off  his  own  private  debt  against  a  debt 
due  to  the  three,  that  can  be  pleaded  as  an  answer  to  an  action  by  the  thiee  for  the 
recovery  of  the  debt.  It  is  submitted  that  it  clearly  cannot.  Besides,  the  accord 
and  satisfaction  alleged  in  the  plea  is  stated  to  have  been  after  the  action  brought, 
and  there  can  be  no  setoff"  after  the  commencement  of  the  action.  Com.  Dig.  Accord 
(B.  4) ;  Evans  v.  Prosser  (3  T.  E.  186).  [Parke,  B.  That  is  where  the  plea  is  in  bar 
[267]  of  the  action  generally ;  but  this  is  a  plea  to  the  further  maintenance  of  the 
action.] 

Cowling,  in  support  of  the  plea.  It  is  admitted  that  this  is  not  a  case  of  partner- 
ship in  the  ordinary  sense  of  the  word  ;  but  any  one  of  several  joint  creditors,  whether 
in  strictness  a  paitnership  exists  or  not,  may  give  a  receipt  to  a  joint  debtor,  which 
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will  biiirl  them  all.     If  three  persons  sue  as  plaintiffs,  a  release  by  one  will  bar  the 
others.     In  the  case  where  a  release  is  given,  the  probability  is  that  there  is  no  con- 
sideration given  at  all  ;  but  this  is  not  a  mere  release,  for  the  plea  states  that  Wallace 
received  value  for  it.     Where  several  persons  are  joined  together  in  suing,  all  are 
bound  by  the  act  of  one.     In  Buddock's  case  (6  Kep.  25  a.,  b.)  it  is  laid  down,  that 
"  When  in  the  writ  of  error  the    plaintiffs  shall   recover   any  personal  thing,  as  if 
they  were    barred  in  an  action  of    debt,  trespass,  &c.  for  there  the  release  of  one 
shall  not  bar  the  other,  l)ut  (only)  when  the  ground  of  the  action  is  a  joint  interest 
which  may  be  released."     And  that  "  When    two  are  to  recover  a  person.-il  thing, 
there  the  default  of  the  one  is  the  default  of  both  ;  but  when  they  are  to  discharge 
themselves  of  a  personalty,  there  the  default  of  one  is  not  the  default  of  both."     A 
release  b}'  one  operates  by  way  of  estoppel,  and  may  be  without  consideration  ;  but 
here  there  was  a  full  and  valuable  consideration,  viz    a  set-off  of  an  equal  sum  of 
money  ;    it  is  the  same  as  if  the  defendant   had   paid   so  much   money  in   cash   to 
Wallace  ;    and  the  satisfaction  was  therefore  complete.      The  general   principle  laid 
down  in   the  cases  is,  that  a  satisfaction  to  one  of  several  plaintiff's  in  a  personal 
action  is  a  satisfaction  to  all.     In  Richmond  v.  Heapy  (1  Stark.  N.  P.  C.  202),  where 
one  of  three  partners  undertook  to  provide  for  two  bills  drawn  by  the  three  partners, 
and  accepted  by  a  fourth  person,  it  was  held  that  such  acceptances  [268]  would  not 
support  a  commission  on  the  petition  of  the  three  partners  against  the  acceptor,  although 
the  conduct  of  the  one  partner  might  as  against  his  co-partners  have  been  fraudulent. 
Lord  EUenborough  there  said,  "  A.ssuming  fraud,  and  that  Spear  was  the  most  fraudu- 
lent man  alive  ;  yet  since  you  must  recover  through  him,  if  he  has  so  behaved  that 
he  cannot  recover  as  one  of  the  three,  he  cannot  be  a  petitioning  creditor."     In 
SjMrrow  V.  Clnsman  (9  B.  &  C.  241)  ;  4  M.  &  R.  206),  where  one  of  several  partners 
in  a  banking-house  drew  a  bill  iti  his  own  name  upon  a  third  party,  who  accepted  the 
same,  upon  condition  that  the  drawer  should  provide  for  it  when  due  ;  it  was  held 
that  no  action  on  the  bill  lay  against  the  acceptor,  either  by  the  drawer  alone  or  by 
his  firm  jointly.     There  Bayley,  J.,  says,  "A  party  to  whom  an  acceptance  is  given 
upon  a  condition  that  he  will  provide  for  it  when  due,  and  who  does  not  perform  that 
condition,  cannot  sue  the  acceptor;  and  if  Peckover,  (the  partner  who  drew  the  bill), 
could  not  have  sued  alone,  how  can  he  sue  jointly  with  others?     His  partners,  being 
Ijound  by  his  acts,  cannot  recover  through  him."     Jonef:  v.   Yafe.i  (9  B.  &  C.  532  ; 
4  M.  it  R.  613)  is  also  an  authority  to  shew,  that  where  one  partner  has  rendered 
himself  incapable  of  suing  for  partnership  assets,  the  firm  cannot  maintain  an  action 
to  recover  those  assets,  even  although  the  transaction  out  of  which  his  disability  arose 
was  a  fraufl  upon  his  co-paitners.     In  that  case,  Sykes  being  in  partnership  with 
Yates  and  Y^oung,  and  also  in  a  separate  partnership  with  Burj-,  indorsed  three  bills, 
(the  pi-operty  of  Sykes  &  Burv),  to  Sykes,  Yates,  &  Young,  in  discharge  of  Sykes's 
piivate  debt  to  the  latter  firm,  and  immediately  indorsed  the  bills  to  a  cieditor  of 
theirs.     Sykes  and  Bury  became  bankrupts  ;    and  it  was   held  that  their  assignees 
could  not  maintain  trover  for  the  bills,  nor  [269]  assumpsit  for  money  paid,  against 
Yates  &  Young.     Lord  Tenterden,  in  delivering  the  judgment  of  the  Court,  says, 
"  We  are  not  aware  of  any  instance  in  which  a  person  has  been  allowed,  as  plaintiff 
in  a  Court  of  law,  to  rescind  his  own  act,  on  the  ground  that  such  act  was  a  fraud  on 
some  other  person  ;  whether  the  party  seeking  to  do  so  was  suing  in  his  own  name 
only,  or  jointly  with  such  other  person.     It  was  well  observed  on  l)ehalf  of  the  defen- 
dants, that  where  one  of  two  persons  who  have  a  joint  right  of  action,  dies,  the  right 
then  vests  in  the  survivor,  so  that  in  this  case,  (if  it  be  held  that  Sj'kcs  &  Bury  may 
sue),  if  Buiy  had  died  before  Sykes,  Sykes  might  have  sued  alone,  and  thus  for  his 
own  Ijenefit  have  avoided  his  own  act  by  alleging  his  own  misconduct."     Every  remark 
there  made  a[)plies  to  this  case.     If  this  plea  be  held  not  to  be  a  good  answer  to  the 
action,  it  would  follow  that  if  Wallace  were  to  survive  his  co-plaintiffs,  he  might,  in 
fraud  of  his  own  agreement,  sue  the  defendant  for  the  very  same  debt  for  which  he 
had  himself  received  full  satisfaction.     It  is  therefore  no  answer  to  this  plea  to  say 
that  this  accord  and  .satisfaction  was  fraudulent  as  to  Wallace's  co-creditors  ;  but  even 
if  it  wore,  if  the  plaintiffs  intended  to  rely  upon  the  fact  of  fraud,  they  ought  to  have 
replied  it :  even,  however,  a.ssuming  the  existence  of  fraud,  the  cases  of  Joins  v.  Vttlex 
and  llichmond  v.  Ileapii  are  an  answei'  to  that  objection.     [Pai-ke,  B.     Are  there  not 
cases  which  seem  at  variance  with  the  piinciplc  laid  down  in  Jones  v.  Yates,  as  far  at 
least  as  relates  to  the  (juestion  of  fraud?]     In   Longman  v.   /V/^;  (Moo.  &  Mai.  223), 
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Lord  Tenterden  held  that  if  a  person  colludes  with  one  partner  in  a  firm  to  injure  the 
other  partners,  those  others  can  maintain  a  joint  action  on  the  case  against  the  person 
so  colluding.  It  is  suLmitted,  however,  that  that  case  cannot  be  supported.  [Rolfe,  B. 
That  would  go  to  shew  that  the  other  [270]  two  plaintiffs,  without  Wallace,  might 
have  brought  an  action  against  Kelsall  for  the  injury  done  to  them.]  In  Bristow  v. 
Eastman  (1  Esp.  172;  Peake,  223),  it  was  held  at  nisi  prius  that  one  of  the  assignees 
of  a  bankrupt  estate  could  not  give  a  valid  receipt  for  money  due  to  the  estate,  where 
the  express  dissent  of  the  other  appeared.  That  decision,  however,  does  not  apply  to 
this  case  :  it  did  not  proceed  on  the  ground  that  one  plaintiff  could  not  bind  another, 
by  giving  a  discharge  or  a  release.  Fitch  v.  Sutton  (5  East,  230)  is  no  authority  against 
the  defendant.  And  in  Smith  v.  Jameson  (1  Esp.  114),  Lord  Kenyon  entertained  an 
opinion  directly  opposed  to  that  expressed  in  Bristow  v.  Eastman,  and  held,  that  whei'e 
there  are  several  assignees  of  a  bankrupt's  estate,  one  of  them  may  receive  money 
belonging  to  the  estate,  and  give  a  good  discharge  for  it.  Besides,  there  is  a  great 
difference  between  the  case  of  assignees  and  that  of  partners  or  co-creditors,  for  the 
assignee  of  a  bankrupt  is  like  a  trustee  :  upon  which  ground  it  was  held  by  Lord 
Hardwicke,  in  Cann  v.  Beid  (3  Atkins,  695),  that  one  assignee  could  not  give  a  valid 
receipt,  and  that  the  co-assignees  must  join.  In  Skaife  v.  Jackson  (3  B.  &  Cr.  421), 
receipts  signed  by  one  of  two  co-trustees,  and  in  Farrar  v.  Hutchinsmi  (1  P.  &  D.  437  ; 
9  Ad.  &  El.  641),  a  receipt  given  by  one  partner  in  the  name  of  the  firm,  but  without 
the  knowledge  of  the  other  partners,  weie  held  not  to  be  conclusive.  But  those  cases 
are  not  opposed  to  the  principle  laid  down  in  Jones  v.  Yates,  but  were  decided  on  the 
ground  that  evidence  was  properly  admissible  to  shew  fraud,  notwithstanding  the 
receipt ;  and  the  principle,  that  that  which  operates  as  a  bar  to  one  plaintiff  is  a  bar 
to  the  other  co-plaintiffs,  is  not  affected  by  those  decisions.  Where  there  are  several 
joint  creditors,  a  party  has  a  good  defence  if  he  has  paid  any  one  of  them.  In  Bayley 
on  Bills,  5th  edit.,  347,  it  is  [271]  said — "Satisfaction  of  a  bill  or  note,  as  to  one  of 
several  partners,  is  a  satisfaction  as  to  all ;  and  if  a  person  be  a  partner  in  two  firms, 
satisfaction  as  to  one  firm  is  so  as  to  both ;  what  would  bar  one  firm  would  bar  the 
other."  That  is  not  confined  to  partnerships,  but  extended  to  the  case  of  a  party 
being  a  member  of  two  firms,  which  would  be  like  the  ease  of  two  co-creditors. 
Suppose  the  other  parties  were  to  die,  and  Wallace  were  to  sue  alone,  surely  he  would 
beiiarred  ;  then  wh}' should  he  not  in  the  present  case?  In  Fitzh.  N.  B.  138,  note  (a), 
by  Lord  Hale,  it  is  said,  "In  detinue  of  charters  by  two,  if  the  defendant  delivers 
them  to  one  of  them,  he  shall  be  excused  against  the  other."  If  that  be  a  good 
defence  as  to  a  chattel,  why  should  it  not  be  so  as  to  a  debt?  With  respect  to  fraud, 
none  is  here  alleged,  and  it  cannot  be  implied. 

Hoggins,  in  reply.  No  case  has  been  cited  to  shew  that  where  one  co-creditor, 
after  action  brought,  goes  to  the  debtor  and  receives  the  debt,  and  gives  him  a  discharge, 
it  is  a  good  answer  to  the  action.  But  even  if  it  were,  it  has  not  been  so  pleaded  in 
this  case.  If  the  efl'ect  of  that  which  took  place  between  Wallace  and  the  defendant 
was  to  discharge  the  defendant  as  against  all  the  plaintiffs,  the  plea  ought  to  have 
alleged  that,  and  not  to  have  alleged  that  Wallace  only  accepted  in  satisfaction  and 
discharge.  In  Kinneiiey  v.  Hossack  (2  Taunt.  170),  where  an  agreement  to  set  off  a 
specific  joint  debt  against  specific  separate  debts  was  pleaded,  it  was  alleged  that  all 
the  parties  had  agreed.  The  plea  should  either  have  shewn  that  Wallace  had  authority 
to  make  the  settlement,  or  should  have  stated  that  all  the  three  had  agieed.  It  should 
have  been  pleaded  as  satisfaction  to  all.  [Lord  Abinger,  C.  B.  If  payment  to  one  is 
payment  to  all,  it  is  the  same  as  if  pleaded  as  payment  to  all.]  The  [272]  defendant 
should  have  said  that  payment  to  one  was  payment  to  all.  [Paike,  B.  Have  you 
any  authority  for  that  position,  that  payment  to  one  may  be  pleaded  as  payment  to 
all?]  The  ordinary  rule  of  pleading  is  to  set  out  the  legal  effect  of  a  transaction, 
which  here  was,  as  it  is  said,  payment  to  all.  The  case  of  a  release  is  an  exception, 
because  otherwise  there  would  be  a  variance  between  the  allegation  and  the  deed. 
Almost  all  the  cases  which  have  been  cited  occurred  before  the  new  rules  came  into 
operation,  when  a  defence  of  this  kind  need  not  have  been  specially  pleaded.  They 
are,  therefore,  not  in  point  as  to  the  form  of  the  plea. 

LoKD  Abinger,  C.  B.  I  am  of  opinion  that  this  plea  is  good ;  and  that,  as  it  is 
competent  for  one  of  three  joint  plaintifl's  to  release  a  joint  debt,  it  is  competent  to 
one  of  three  joint  plaintiffs  to  settle  the  action,  so  as  to  protect  himself  from  being 
obliged  to  sue.     The  case  that  might  be  suggested  has  been  properly  put  in  argument. 
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Suppose,  after  this  accord  and  satisfaction,  two  of  the  plaintitJs  were  to  die,  and  the 
only  person  surviving  were  the  person  who  gave  the  accord  and  satisfaction,  it  is  quite 
plain,  in  that  case,  that  he  could  not  have  sued  for  this  debt.  If  it  is  not  illegal,  the 
accord  and  satisfaction  operates  as  a  release  by  him  ;  and  if  it  is  a  release  by  him,  that 
is  sufficient.  This  is  an  accord  and  satisfaction  by  one,  and  no  fraud  is  suggested, 
nor  can  it  be  presumed  :  we  have  just  as  much  right  to  presume  that  the  other  parties 
authorized  him  to  settle  the  action,  as  that  the  settlement  was  fraudulent.  If  any 
question  of  fraud  were  to  arise,  so  as  to  do  away  with  this  transaction,  it  ought  to  be 
put  upon  the  record,  so  that  we  might  see  the  ert'ect  of  it.  Upon  this  case  as  it  stands, 
it  appears  to  me  to  be  a  clear  case  of  accord  and  satisfaction  ;  it  is  a  payment  of  the 
debt  by  this  defendant  to  that  one  party,  who  has  agreed  to  accept  it,  and  no  longer 
to  go  on  with  the  action. 

[273]  P.VKKE,  B.  I  entirely  concur  in  opinion  with  my  Lord  Chief  Baron,  that 
this  is  a  good  plea.  It  is  pleaded  in  bar  to  the  further  maintenance  of  this  action, 
and  if  it  is  a  good  accord  and  satisfaction,  it  maj'  be  so  pleaded.  The  question  is, 
whether  it  is  a  good  accord  and  satisfaction.  There  was  another  action  for  a  separate 
demand.  There  was  a  sum  of  money  due  from  the  defendant  to  one  of  the  plaintiffs, 
and  there  was  a  sum  of  money  due  from  that  plaintiff  to  the  defendant.  A  settle- 
ment of  accounts  took  place  :  the  one  plaintiff  to  whom  a  certain  debt  was  due  agreed 
that  the  one  debt  should  be  set  off  against  the  other,  and  so  the  balance  was  paid. 
If  that  transaction  be  free  from  fraud,  (and  I  do  not  see  that  the  record  imputes  fraud 
to  any  one),  it  is  distinctly  agreed  that  there  should  be  accord  and  satisfaction 
between  the  plaintiffs  jointly  and  the  defendant.  In  the  case  referred  to,  of  Jones 
V.  Fates,  the  principle  of  the  decision  is,  that  if  one  of  the  plaintiffs  is  barred,  he 
cannot  recover  bj'  joining  other  plaintiffs  in  an  action  to  undo  his  own  act.  In  this  case, 
no  doubt,  the  plaintiff  Wallace,  who  has  made  this  agreement,  is  barred  by  his  own 
agreement  to  set  off  one  debt  against  the  other ;  and  he  cannot  undo  the  transaction 
by  joining  the  other  two  plaintitls  with  him  for  that  purpose.  1  am  of  opinion,  there- 
fore, that  this  is  a  good  plea,  supposing  there  was  no  fraud,  and  there  is  no  imputa- 
tion of  any.  We  cannot  assume  that  there  was  any  fraud,  unless  it  be  alleged  in  the 
pleadings  :  and  when  the  question  arises  whether  the  fact  of  fraud  would  make  any 
difference,  I  apprehend  the  same  answer  may  be  given  as  was  used  in  the  case  of 
Janes  v.  Yates,  that  a  person  cannot  be  allowed,  as  a  plaintiff  in  a  court  of  law,  to 
rescind  his  own  act  by  joining  his  co-partners  with  him.  The  case  of  Skaife  v.  Jackson 
and  Fairur  v.  llutchmson  steer  clear  of  that  point,  and  are  plainly  distinguishable  ; 
they  were  decided  on  the  ground  that  a  receipt  given  for  money  is  not  conclusive,  and 
that  a  plaintiff  may,  notwithsUmding,  shew  that  the  [274]  money  has  not  in  fact  been 
paid.  It  is  unnecessary  for  us  to  give  an  opinion  on  the  case  of  fraud,  because  that 
is  not  presumed  ;  and  this  case  is  decided  simply  on  the  ground,  that  one  of  the  parties 
has  received  satisfaction  for  a  joint  demand  due  to  himself  and  others,  which  puts  an 
end  to  such  joint  demand,  and  that  he  cannot  afterwards,  by  joining  the  other  parties 
with  him  as  plaintiffs,  recover  that  debt. 

GUKNKY,  B.,  concurred. 

KoLFE,  B.  I  am  of  the  same  opinion.  Were  we  to  decide  otherwise,  it  is  plain 
it  might  lead  to  this  absurdity,  that  supposing  the  plaintid'  Wallace  to  have  received 
a  full  discharge  of  the  debt ;  yet  he  might,  if  he  survived  the  other  parties,  recover 
the  whole  of  it  over  again. 

Judgment  for  the  defendant. 


BoDENHAM  AND  OiiiER.s  V.  HiLL.  Exch.  of  Pleas.  1840. — A  plea  merely  in  the 
negative  need  not  conclude  with  a  verification.  To  an  action  of  assumpsit  for 
work  and  labour  as  an  attorney,  the  defendant  pleaded  non  assumpsit  infra  sex 
annos,  and  concluded  with  a  prayer  of  judgment,  omitting  the  verification  : — Held, 
on  special  demurrer,  that  the  plea  was  good. 

[S.  C.  8  Dowl.  P.  C.  862  ;  10  L.  J.  E.'c.  27.] 

Assumpsit  for  work  and  labour  as  attornies,  with  a  count  on  an  account  stilted. 
Plea,  that  the  defendant  did  not  within  six  years  next  befoi'C  the  commencement 
of  this  suit  promise  in  manner  and  form  as  tiie  plaintill's  have  above  alleged,  where- 

Ex.  Div.  vu.— 25 
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fore  she  prays  judgment  if  the  plaintiffs  ought  to  have  their  aforesaid  action 
against  her. 

Special  demurrer,  assigning  for  causes,  that  the  plea,  though  purporting  to  contain 
matters  in  bar  of  the  damages  and  rights  of  action  in  the  declaration  mentioned, 
[275]  does  not  conclude  either  with  a  verification  or  to  the  country ;  that  though 
pleaded  to  the  whole  declaration,  it  nevertheless  concludes  with  a  prayer  of  judgment ; 
and  that  it  is  wrong  in  form,  inasmuch  as  it  states  that  the  defendant  did  not 
promise  within  six  years  &c.,  whereas  it  ought  to  have  stated  that  the  cause  of  action 
tlid  not  accrue  within  six  years. 

The  defendant's  points  marked  for  argument  were,  that  negative  pleas,  which 
contain  no  affirmative  allegations,  do  not  require  to  be  verified,  and  according  to  the 
rules  of  good  pleading  ought  not  to  conclude  with  a  verification  ;  that  pleas  which  do 
not  conclude  to  the  country,  must  at  common  law  conclude  to  the  Court,  by  praying 
judgment  from  the  Court;  and  that  the  new  rules  of  pleading,  H.  T.  4  Will.  4,  pro- 
vide "that  it  shall  not  be  necessary  to  use  any  prayer  of  judgment,"  but  those  rules 
have  not  forbidden  the  use  of  such  a  prayer,  the  introduction  of  which  appears  to  be 
necessary,  or  at  least  convenient,  when  a  plea  being  in  the  negative,  its  termination  is 
not  denoted  by  a  verification  ;  that  when  the  cause  of  action  is  complete  at  the  time 
of  the  promise,  as  in  cases  like  the  present,  of  indebitatus  assumpsit,  the  defendant 
may  plead  non  assumpsit  infra  sex  annos,  or  actio  non  accrevit  infra  sex  annos,  at  his 
election. 

Whateley  appeared  to  argue  in  support  of  the  demurrer ;  but  was  stopped  by  the 
Court,  who  called  upon 

Manning,  Serjt.,  to  support  the  plea.  This  being  a  plea  merely  in  the  negative, 
and  containing  no  averment  of  any  affirmative  matter,  need  not,  and,  according  to 
the  rules  of  good  pleading,  ought  not,  to  be  verified.  There  are  many  authorities 
in  the  old  books  to  that  eflect.  [Parke,  B.  A  plea  of  the  statute  of  limitations  is 
not  simply  a  negative  plea ;  it  is  in  confession  and  avoidance.]  All  that  is  new  is  a 
negative  proposition ;  and  it  cannot  be  necessary  to  offer  to  prove  that  upon  which 
both  parties  are  agreed.  In  [276]  Co.  Litt.  303  a.,  it  is  said — "  Counts  or  such  as 
be  in  nature  of  counts  (as  an  avowry,  wherein  the  defendant  is  an  actor,)  need  not 
to  be  averred,  but  all  other  pleas  in  the  affirmative  ought  to  be  averred,  et  hoc 
paratus  est  verificare,  &c.,  but  pleas  merely  in  the  negative  ought  not  to  be  averred, 
because  a  negative  cannot  be  proved."  The  same  position  is  to  be  found  in  Mr. 
Serjeant  Eure's  Doctrina  Placitandi,  50,  which  is  a  work  of  the  highest  authoritj',(a) 
and  the  same  reason  for  the  distinction  is  there  stated  as  given  by  Lord  Coke : 
"Pleas  in  the  negative  need  not  be  averred,  nor  ought  (nee  doient)  to  be  averred; 
because  a  negative  cannot  be  proved."  This  distinction  is  recognised  in  Millner  v. 
Crowdall  (1  Show.  338),  which  is  directly  in  point.  That  was  an  "action  on  the  case 
for  fees,  &c.,  and  indebitatus  for  fees  and  labour  in  al'  negot.  The  defendant  pleaded 
the  Stat.  1  Jac.  1,  c.  7,  s.  1,  that  no  bill  was  delivered  under  the  plaintift"'s  hand. 
Demurrer,  because  he  had  not  averred  bis  plea.  But  the  Court  said.  It  is  needless,  if 
a  negative  plea."  The  same  point  was  decided  in  Obin  v.  Knott  (Fortesc.  339),  where 
it  was  held  that  "  nul  tiel  record,  being  in  the  negative,  need  not  be  averred."  The 
same  distinction  is  alluded  to  in  the  notes  to  Thurahij  v.  Plant  (1  Wms.  Saund.  235). 
This  was  the  old  law,  and  any  modern  practice  of  concluding  these  pleas  with  a  veri- 
fication is  incorrect  and  altogether  useless.  In  the  forms  in  common  use,  the  plea 
certainly  concludes  with  au  averment.  But  this  is  easily  accounted  for.  It  takes  less 
time  to  insert  half  a  dozen  woi'ds,  than  to  consider  whether  they  may  be  safely 
omitted  ;  a  principle  which  has  been  largely  acted  upon  in  drawing  convej'ances  and 
acts  of  Pai'liament,  as  well  as  pleadings.  It  is  laid  down  by  Lord  Coke  (supra),  and 
by  Mr.  Serjt.  Eure  (ib.),  that  an  avowry,  being  in  the  nature  of  a  [277]  count,  need 
not  be  averred,  and  this  was  distinctly  so  held  in  Brett  v.  Rigden  (Plowd.  342) ;  yet 
it  is  probable  that  not  a  single  pleader  in  Court,  either  on  the  bench  or  at  the  bar,  has 
ever  met  with  an  avowry  or  a  cognizance  which  had  not  this  useless  and  informal 
addition.  Brett's  case  is  cited  by  Lord  Coke,  who  also  refers  to  27  Hen.  S,  f.  27,  which 
appears  to  be  a  misprint,  27  Hen.  6,  and  9  Hen.  7,  are  also  cited,  without  giving  any 
page.     These  are  probably  references  to  some  records  which  Lord  Coke  had  seen,  as 

(a)  "  Nota :  Willes,  C.  J.,  said,  There  is  more  law  and  learning  in  Doctrina 
Placitandi,  than  in  any  other  book  he  knew,"  2  Wils.  88. 
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no  case  has  been  found  in  either  of  those  years  to  which  the  references  can  apply. 
In  Knowks  v.  Stevens  (1  C.  M.  &  K.  26),  it  is  stated  in  the  marginal  note,  that  since 
the  rules  of  H.  T.  4  Will.  4,  a  plea  must  conclude  with  a  verification  or  to  the  country. 
But  in  that  case  there  was  no  prayer  of  judgment,  and  all  that  the  Court  said  was, 
that  there  ought  to  have  been  a  conclusion  to  the  plea.  It  might  perhaps  have  been 
contended,  that  since  the  rules  of  H.  T.  4  Will.  4,  a  prayer  of  judgment  was  not 
necessary  ;  but  the  atteution  of  the  Court  was  principally  drawn  to  the  substance  of 
the  plea,  and  the  plea  being  held  to  be  defective  in  substance,  the  formal  objection 
became  immaterial,  and  appears  not  to  have  been  much  considered. 

A  conclusion  to  the  country  would  have  been  clearly  bad  ;  and  the  only  proper 
way  of  concluding  is,  to  pray  the  judgment  of  the  Court ;  which  is  unobjectionable ; 
for  there  is  nothing  in  the  rule  of  H.  T.  4  Will.  4,  reg.  9,  to  prohibit  the  use  of  it  when 
convenient.  [Parke,  B.  The  introduction  of  a  prayer  of  judgment  where  it  is 
unnecessary,  is  no  ground  of  demurrer.  The  only  consequence  is  that  the  unnecessary 
words  will  be  disallowed  on  taxing  the  costs.] 

As  to  the  form  of  the  plea,  where  the  debt  is  due  at  the  time  of  the  promise 
alleged,  nou  assumpsit  infra  sex  annos  is  clearly  a  good  plea  :  2  Wms.  Saunders,  63  b. 

The  defendant  is  therefore  entitled  to  judgment. 

[278]  Whateley,  contra.  It  has  been  the  constant  practice  among  pleaders  for 
many  years  to  conclude  pleas  of  this  nature  with  a  verification,  and  the  old  law  must 
be  considered  as  altered  in  this  respect.  Every  plea  must  contain  a  conclusion  either 
to  the  Court  or  to  the  country.  In  Kncnvks  v.  Stevens  (1  CM.  &  R.  26),  it  was  so 
held.  The  case  of  Milhier  v.  Croicdall  was  there  cited,  and  must  be  considered  as 
having  been  o\erruled.  [Parke,  B.  In  the  case  of  Knowles  v.  Steve7is,  the  plea  had 
no  conclusion  at  all,  and  the  Court  held  that  a  plea  without  any  conclusion  was  bad ; 
but  this  point  was  not  raised  at  all]  In  Chitty  on  Pleading  (vol.  i.  p.  557),  it  is  said 
— "  It  is  an  established  rule  in  pleading,  that  whenever  new  matter  is  introduced  on 
either  side,  the  pleading  must  conclude  with  a  verification  or  averment : "  for  which 
the  author  cites  1  Wms.  Sauiid.  103  a.,  3,  and  n. ;  Com.  Dig.  Pleader  (E.  33).  This 
is  new  matter,  because  it  may  be  answered  in  several  ways.  [Parke,  B.  The  defen- 
dant does  not  take  away  from  you  any  opportunity  of  replying bv  this  form  of  pleading.] 
In  Jones  V.  I'opc  (1  Wms.  Saund.  37),  and  Dupjta  v.  Mayo  (1  Wms.  Saund.  2i50),  a  plea 
of  the  Statute  of  Limitations  was  concluded  with  a  verification  ;  and  in  Cou-per  v. 
Towers  (1  Lutw.  98)  the  same  conclusion  wiis  adopted.  It  may  be  doubted  whether 
this  is  a  plea  in  the  negative. 

LoKD  Adinger,  C.  B.  It  seems  to  me  that  it  is  not  necessary  to  add  a  verification 
to  a  plea  like  the  present.  I  am  not  aware  that  the  hoc  paratus  est  verificare  is  of 
any  value,  and  it  is  desirable  to  get  rid  of  useless  forms.  Besides  which,  my  Brother 
Manning  has  shewn,  hy  referring  to  the  ancient  authorities,  that  it  is  unnecessary  to 
insert  it.  The  general  practice  among  pleaders  in  modern  days  has  undoubtedly  been 
in  conformit}'  with  what  Mr.  Whateley  has  said ;  but  it  appears  to  have  been 
unnecessary. 

[279]  Parke,  B.  The  general  practice  has  undoubtedly  been  to  conclude  these 
pleas  with  a  verififtition.  I  always  adopted  that  conclusion  myself,  and  the  point  now 
raised  is  quite  new  to  mc.  However,  my  Brother  Manning  has  satisfied  me  that  it 
is  quite  unnecessary  to  add  the  verification,  and  I  think  the  good  sense  of  the  matter 
is,  that  a  party  should  not  be  required  to  verify  that  which  it  does  not  lie  upon  him 
to  prove.     In  the  case  of  Knowles  v.  Stcrens,  this  point  was  not  raised. 

heave  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  defendant. 

Webu,  Treasurer  to  the  Commissioners  for  Building  a  new  Gaol,  &c.,  for  the  Borough 
of  Carmarthen  r.  James  and  Others.  E.xch.  of  Pleas.  1S40. — Debt  on  bond 
by  the  treasurer  appointed  by  Commissioners  acting  under  a  local  Lighting  and 
Paving  Act,  against  a  collector  of  rates  and  his  sureties.  The  defendants  craved 
oyer  of  the  bond  and  condition,  which  recited,  inter  alia,  that  H  J  ,  one  of  the 
defendants,  had  been  appointed  collector  of  the  rates  due  and  payable  under  and 
by  virtue  of  the  act,  and  had  been  called  upon  to  give  security  for  the  due  perform- 
ance of  the  office  ;  and  the  condition  was,  inter  alia,  for  the  collection  of  all  such 
rates  as  II.  J.  should  be  directed  to  demand  and  obtain  by  virtue  of  his  said 
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office,  and  for  delivering  a  true  account  of  and  paying  to  the  treasurer  of  the 
Commissioners,  all  monies  by  him  received  "  by  virtue  and  for  the  purposes  of 
the  said  act."  The  defendants  then  pleaded,  so  far  as  related  to  that  part  of  the 
condition,  that  "  during  the  continuance  of  the  said  appointment  no  rate  was 
made  or  in  any  way  existed  which  he,  the  said  H.  J.,  could  legally  or  according 
to  law  collect  or  get  in,  or  could  legally  or  according  to  law  demand  or  obtain  by 
virtue  of  his  said  office,  and  that  he  did  not  at  any  time  during  the  continuance 
of  his  said  appointment,  legally  receive  any  money  by  virtue  or  for  the  purposes 
of  the  said  act  or  relative  to  the  collectorship  of  the  said  rates  :" — Held,  1st,  that 
the  plea  would  have  been  bad  on  special  demurrer,  if  the  objection  had  been 
sufficiently  pointed  out,  for  attempting  to  raise  an  issue  of  law,  and  for  not 
shewing  positively,  either  that  no  rate  was  made,  or  in  what  the  alleged  illegality 
consisted. — 2ndly,  that  the  first  part  of  the  plea,  which  stated  "  that  no  rate  was 
made,  or  in  any  way  existed  which  he,  the  said  H.  J.,  could  legally  or  according 
to  law  collect  or  get  in,"  &c.,  not  being  specially  demurred  to,  was  a  substantial 
defence  to  the  action,  as  shewing  a  sufficient  excuse  for  non-performance  of  the 
condition  ;  and  that  the  rest  of  the  plea  might  be  rejected  as  surplusage. 

[S.  C.  9  Dowl.  P.  G.  314  ;  10  L.  J.  Ex.  89.  See  further,  8  M  &  W.  645.  Adopted, 
Kqip  V.  JViggett,  1850,  10  C.  B.  35 ;  Durham  Corpwaticm  v.  Fowler,  1889,  22  Q.  B.  D. 
413.] 

Debt  on  bond.  The  defendants  craved  oyer  of  the  bond,  which  was  set  out,  and 
was  as  follows : — "  Know  all  [280]  men  by  these  presents,  that  we  Henry  James  of 
the  countj'  of  the  borough  of  Carmarthen,  victualler,  William  Morgan,  of  the  same 
place,  currier,  and  John  Lewis,  of  the  same  place,  timber  merchant,  are  jointly  and 
severally  held  and  firmly  bound  to  Thomas  Taylor  Webb,  of  &c..  Treasurer  appointed 
by  the  Commissioners  acting  under  and  by  virtue  of  an  act  made  and  passed  in  the 
32nd  3'ear  of  the  reign  of  his  late  Majesty  King  George  the  3rd,  intituled,  &c.,  in  the 
penal  sum  of  £250,  of  &c  ,  to  be  paid  to  the  said  Thomas  Taylor  Webb,  as  such 
treasurer  as  aforesaid,  and  his  successors  for  the  time  being,  for  which  payment  to 
be  well  and  faithfully  made,  we  bind  ourselves  jointly,  and  each  of  us  bindeth  himself 
severally,  and  our  and  each  of  our  heirs,  executors,  and  administrators,  fiimly,  by 
these  presents,  sealed,  &c.  The  defendants  also  craved  over  of  the  condition  of  the 
bond,  which  was  as  follows  : — "  Whereas,  in  and  by  the  above-mentioned  act,  it  was 
amongst  other  things  enacted,  that  the  Commissioners  therein  mentioned,  or  any  five 
or  more  of  them,  should  and  might  from  time  to  time  nominate,  constitute,  and 
appoint  one  or  more  ti'easurer  or  treasurers,  clerk  or  clerks,  surveyor  or  surveyors,  and 
such  collector  of  the  rates  thereinafter  mentioned,  and  such  other  officers  as  they 
should  find  necessary  for  the  execution  of  the  said  act,  and  might  from  time  to  time 
remove  and  displace  all  or  any  of  them,  and  nominate  and  appoint  such  other  person 
or  persons  in  the  room  of  him  or  them  who  should  be  so  removed,  and  that  the  said 
Commissioners  should  and  might,  and  they  were  thereby  authorised  and  required  to 
take  such  security  from  time  to  time,  for  the  due  execution  of  the  said  offices  respec- 
tively, as  the  said  Commissioneis  should  think  proper  :  And  whereas  the  said  Henry 
James  hath  been  duly  elected  and  appointed  collector  of  the  rates  due  and  payable 
under  and  by  virtue  of  the  said  act,  and  hath  been  called  upon  to  give  security  for  the 
due  performance  of  [281]  the  said  office  of  collector  of  the  rates  :  now  the  condition 
of  the  above  written  obligation  is  such,  that  if  the  above  bounden  Henry  James  shall 
from  time  to  time  and  at  all  times  during  the  continuance  of  the  said  appointment, 
or  of  any  future  appointment  or  appointments  of  him  as  collector  as  aforesaid,  well  and 
faithfully  collect  and  get  in  all  such  rates  as  he  may  be  directed  to  demand  and  obtain 
by  virtue  of  his  said  ottice,  and  do  and  shall  deliver  to  the  said  treasurer  all  books 
and  papers,  and  a  true  and  perfect  account  in  writing  of  all  matters  and  things  com- 
mitted to  his  charge  by  virtue  of  the  hereinbefore  recited  act,  and  also  of  all  monies 
which  shall  have  been  %  him  received,  by  virtue  and  for  the  purposes  of  the  said  act, 
and  shall  and  do  pay  all  such  monies  as  shall  have  been  received  by  him  to  the  said 
Thomas  Taylor  Webb,  or  his  successors,  as  treasurer  for  the  time  being,  acting  by 
virtue  of  the  said  act,  relative  to  the  collectorship  of  the  said  rates ;  then  this  obliga- 
tion to  be  void,  or  otherwise  to  be  and  remain  in  full  force  and  etfect."  The  defen- 
dants then  pleaded  : 

first,  non  est  factum. 
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Secondly,  th;it  there  was  not  aiij-  other  or  future  appointment  of  him  the  said 
Henry  James  as  collector  as  aforesaid,  except  the  appointment  in  the  condition 
mentioned  ;  and  that  during  that  appointment,  he  performed  the  condition  of  the 
bond.     Veriiication. 

Thirdly,  the  defendants  say  that  there  was  not  any  other  or  future  appointment 
of  him  the  said  Henry  James  as  collector  as  aforesaid,  except  the  said  appointment  in 
the  said  condition  mentioned  ;  and  that  during  the  continuance  of  the  said  appoint- 
ment, no  rate  was  made  or  in  any  way  existed,  which  he  the  said  Henry  James  could 
legally,  or  according  to  law,  collect  or  get  in,  or  could  legally,  or  according  to  law, 
demand  or  obtain  by  virtue  of  his  said  office  ;  and  that  he  did  not  at  any  time  during 
the  continuance  of  his  said  appointment  legally  receive  any  [282]  mone\'  by  virtue  or 
for  the  pur[)oscs  of  the  said  act,  or  relati\-e  to  the  collectorship  of  the  said  rates  ;  and 
that  he  did  from  time  to  time,  duiing  the  continuance  of  the  said  appointment,  deliver 
to  the  said  treasurer  all  books  and  papers,  and  a  true  and  perfect  account  in  wilting, 
of  all  matters  and  things  committed  to  his  charge  by  virtue  of  the  act  recited  in  the 
said  condition.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  last  plea  neither  avers  perform- 
ance of  the  condition  of  the  said  writing  obligatory,  nor  excuses  the  non-performance. 
That  it  does  not  contain  any  matter  of  excuse  for  the  said  Henry  James  not  delivering 
an  account  of  all  monies  by  him  received  by  virtue  or  for  the  purposes  of  the  said  act ; 
or  for  the  non-payment  of  all  such  monies  as  were  by  him  received  relative  to  the 
collectorship  of  the  said  rates.  That  the  said  last  plea  does  not  deny  that  the  said 
Henry  James  received  such  monies,  but  avers  that  he  did  not  receive  the  same  legally ; 
and  that  the  defendants  cannot  be  allowed  to  allege  the  illegality  of  the  act  of  the  .said 
Henry  James,  in  excuse  for  his  non-performance  of  the  said  condition.  That  the  said 
defendant,  Henry  James,  cannot  be  allowed  to  set  up  or  take  advantage  of  his  own 
wrong  or  illegal  acts.  And  also  for  that  the  said  last  plea  admits  that  the  said  Henry 
James  did  receive  monies  by  virtue  and  for  the  purposes  of  the  said  act  and  relative 
to  the  said  collectorship,  but  "denies  that  the  same  were  received  legally  by  him.  And 
also  for  that  so  much  of  the  said  last  plea  as  relates  to  the  said  monies,  is  a  negative 
pregnant,  admitting  the  receipt  of  such  monies  ;  and  it  is  uncertain  and  ambiguous 
whether  liy  the  said  plea  it  is  intended  to  deny  the  receipt  of  such  monies,  or  to  admit 
such  receipt,  and  to  allege  the  illegality  thereof.  That  the  plaintiff  cannot  take  any 
certain  issue  on  the  said  plea,  or  any  matter  of  fact  therein,  but  must  t;ike  issue  on 
the  legality  or  illegality  of  the  receipt  by  the  said  Henry  James  of  the  said  monies. 
And  for  that,  if  the  defendants  had  [283]  intended  to  rely  on  any  illegality  in  the 
receipt  of  the  said  money,  such  illegality  ought  to  have  been  specially  stated,  and  the 
facts  constituting  such  illegality  averred  in  the  said  plea;  and  it  ought  to  have  been 
shewn  what  monies  had  been  illegally  received,  and  why  and  wherein  the  receipt 
thereof  was  illegal.  And  that  the  said  plea  does  not  shew  that  the  supposed  illegality 
was  not  occa.sioned  by  the  act  of  the  said  Henry  James  ;  and  for  that  the  said  plea  is 
confined  to  such  monies  as  were  received  by  the  said  Henry  James  during  the  con- 
tinuance of  his  said  appointment  in  that  plea  mentioned,  or  some  other  or  future 
apiioiiitment,  whereas  the  condition  of  the  .said  writing  obligatory  is  general,  and 
extends  to  all  monies  received  by  virtue  and  for  the  purposes  of  the  said  act,  and 
relative  to  the  collectorship  of  rates,  whether  the  .same  should  have  been  received  during 
the  continuance  of  such  appointments  or  at  any  other  time.    Joinder  in  demurrer. 

The  defendants'  points,  marked  for  aigument,  were,--that  the  last  plea  is  good, 
inasmuch  as  it  alleges  a  substantial  performance  of  the  condition  of  the  bond,  according 
to  the  true  intention  thereof,  which  intention  was  merely  to  insure  the  due  collection, 
and  payment  over  by  the  collector  to  the  treasurer,  of  all  monies  which  he  could 
legally  collect,  and  had  legally  received  in  his  office  of  collector,  and  not  to  insure  the 
collection  or  payment  over  of  rates  which  the  collector  was  not  authorized  by  his  office 
to  collect. 

VVilles,  in  support  of  the  demurrer.  Independently  of  the  special  grounds  of 
demurrer  to  this  plea,  it  shews  neither  a  performance  of  the  condition  of  the  bond, 
nor  an  excuse  for  non-performance.  It  is  consistent  with  the  plea  that  a  rate  may  have 
been  made  with  some  trifiing  irregularity  in  it,  and  which  the  rate  payers,  either 
through  good  feeling  or  from  a  desire  to  avoid  litigation,  did  not  choose  to  contest. 
Then  is  the  rate  collector,  the  mere  [284]  servant  of  the  commissioners,  and  who  has 
received  the  amount  of  such  a  rate  for  them,  to  be  permitted  to  set  up  irregularity 
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as  an  excuse  for  not  giving  an  account  of  the  monies  collected  under  if?  That  would 
be  highly  inconvenient,  and  also  contrary  to  the  principle  dedncible  from  Com.  Dig., 
Accompt,  A.,  where  it  is  stated  to  be  a  good  plea  in  account,  "  that  the  plaintiff  was  a 
disseisor,  and  that  the  disseisee  hath  re-entered."  So  here,  the  defendants  ought  at 
least  to  have  shewn  that  the  party  is  liable  to  refund  the  money  received.  He  was 
then  stopped  by  the  Court,  who  called  upon 

E.  V.  Williams  to  support  the  plea.  The  plea  is  good,  as  shewing  a  substantial 
performance  of  the  condition  of  the  bond.  The  terms  of  the  condition  must,  according 
to  Liird  Arlington  v.  Merrick  (2  Wms.  Saund.  403),  and  the  authorities  cited  in  the 
note  to  that  case,  be  construed  with  reference  to  the  recital ;  and  it  is  recited  here, 
that  the  defendant,  "  Henry  James,  hath  been  duly  elected  and  appointed  collector 
of  the  rates  due  and  payable  under  and  by  virtue  of  the  said  act,  and  hath  been 
called  upon  to  give  security  for  the  due  performance  of  the  .said  office  of  collector  of 
the  rates."  The  condition  cannot,  therefore,  apply  to  an  irregular  rate,  for  that  would 
not  be  "due  and  payable  under  and  by  virtue  of  the  act."  In  A^ares  v.  Roivle.s  (li  East, 
510),  the  bond  declared  on  was  taken  to  secure  the  collection  of  duties  imposed  by 
statute,  and  the  defendant  moved  in  arrest  of  judgment,  on  the  ground  that  the  duties 
were  not  authorized  by  the  act :  and  Lord  EUenborough,  C  J.,  said,  "  Looking  at 
the  condition  of  this  bond  as  it  appears  upon  the  record,  I  cannot  say  that  if  the  rates 
were  collected  without  authority,  the  collector  could  be  called  upon  to  pay  them 
over,  because  he  would  be  answerable  to  the  individuals  from  whom  he  had  illegally 
[285]  received  the  money,  and  would  be  entitled  to  retain  it  for  his  own  indemnity." 
[Parke,  B.  That  dictum  siu'ely  ought  to  be  qualified  ;  for  if  money  be  paid  with 
knowledge  of  the  facts,  it  cannot  be  recovered  back.  Must  not  the  collector  pay  over 
to  the  commissioners  all  monies  received  by  him  for  them  as  rates'?]  That  is  not  the 
question  here.  The  question  is,  whether  monies  not  received  by  virtue  of  the  act 
come  within  the  terms  of  this  condition.  The  defendant  James  may  perhaps  be  liable 
to  the  commissioners  in  an  action  for  money  had  and  received,  though  the  money 
be  collected  under  an  irregular  rate ;  but  his  sureties  have  a  right  to  shew,  by  their 
plea,  that  the  money  does  not  come  within  the  terms  of  the  condition  (see  1  Wms. 
Saund.  414,  n.  5).  Tbey  are  responsible  for  his  official  receipts  alone  :  he  himself  may 
be  answerable  for  his  unofficial  or  extra-official  receipts  also  ;  but  his  sureties  have 
only  bound  themselves  in  respect  of  the  monies  which  shall  have  come  into  his  hands 
officially  ;  and  if  their  plea  discloses  that  no  monies  can  possibly  have  so  come  to  his 
hands,  it  aflbrds  a  good  answer  to  the  action.  [He  cited  The  IFardens  of  St.  Saviour's, 
Southwarh,  v.  Bostock  (2  N.  R.  175"),  and  Horton  v.  Day,  cited  by  Twysden,  J.,  in  Lord 
Arlivgton  v.  Merrick  (2  Saund.  414).]  As  to  the  special  grounds  of  demurrer,  they 
are  pointed  to  the  allegation  in  the  plea,  that  Henry  James  did  not  "legally  receive 
any  money  by  virtue  or  for  the  purposes  of  the  said  act,  or  relative  to  the  collector- 
ship  of  the  said  rates  ;  "  but  they  are  not  sufficiently  pointed  to  the  averment,  "  that 
dining  the  continuance  of  the  said  appointment,  no  rate  was  made  or  in  any  way 
existed,  which  he,  the  said  Henry  James,  could  legally  or  according  to  law  demand  or 
obtain  by  virtue  of  his  said  office."  This  allegation,  for  the  reasons  already  urged, 
affords  a  substantial  answer  to  the  action.  The  Court  [286]  cannot  presume  that  the 
defendant  received  any  money,  when  the  plea  shews  that  there  was  no  rate  in  existence 
which  he  could  legally  collect. 

Willes,  in  reply.  The  plea  if  bad  as  to  the  principal,  is  bad  also  as  to  the  sureties  ; 
and,  admitting  the  genei'al  principle  that  the  condition  must  be  construed  with 
reference  to  the  recital,  still  the  language  of  it  is  large  enough  to  include  the  case  of 
an  irregular  rate.  There  is  a  section  in  the  local  act  giving  protection  to  persons 
acting  in  pursuance  of  its  provisions,  which  would  be  unnecessary  and  useless  unless 
it  extended  to  irregular  acts,  and  therefore  must  be  construed  to  extend  to  them  (see 
Butler  V.  Fm'd,  1  C.  &  M.  662) ;  and  the  condition  of  the  bond  should  have  a  similar 
construction.  [Parke,  B.  But  unless  there  are  other  monies  to  be  received  by  the 
collectors  besides  the  rates,  that  part  of  the  plea  relied  upon  by  Mr.  Williams  is  a 
substantial  answer  to  the  action,  for  it  shews  that  there  was  no  rate  in  existence  which 
James  could  legally  collect,  and  the  Court  cannot  presume  that  he  collected  an  illegal 
rate.]  The  act  mentions  mortgage  monies.  [Parke,  B.  They  are  not  within  the 
province  of  the  rate  collectors.]  At  all  events,  the  plea  is  incorrect  in  point  of  form  ; 
for  it  is  a  negative  pregnant,  and  leaves  it  ambiguous  whether  the  defence  is  that  no 
money  was  received  at  all,  or  that  it  was  received  in  fact,  but  illegally.     Bac.  Abr., 
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Pleas  and  Pleadings,  title  "  Negative  Pregnant."  [Parke,  B.  That  objection  is  not 
pointed  to  the  allegation  relied  on  by  the  defendants.]  Then  that  allegation  is  bad, 
as  tending  to  raise  an  issue  on  matter  of  law.  It  should  have  shewn  as  a  fact  in  what 
the  alleged  illegalit}'  of  the  rate  consisted,  and  ought  not  to  have  left  it  to  a  jury  to 
decide  whether  a  legal  rate  was  made  or  not :  Abbot  of  Strafa  Marclla's  case  (9  Rep.  24), 
Hvmc  V.  Lii-ermlge  (1  C.  &  M.  3.32),  [287]  Han.^ford  v.  Ccpclaml  (1  Nev.  &  Per.  671  ; 
6  Ad.  &  Ell.  482).  Hume  v.  Livcrsi/ii/c  shews  that  this  objection  is  suffieienth'  raised  by 
the  statement  in  the  demurrer,  that  the  plaintiff  cannot  take  any  certain  issue  on  the 
plea.  [Parke,  B.  The  context  of  the  language  used  in  setting  forth  the  causes  of 
demurrer,  shews  that  that  objection  also  is  pointed  to  the  allegation  in  the  plea 
as  to  the  illegal  receipts  of  the  money,  which  may  be  rejected  as  surplusage, 
and  not  to  the  statement,  that  "no  rate  was  made,  or  in  any  way  existed,  which  he, 
the  said  Henry  James,  could  legally  or  according  to  law  demand  or  obtain  b}'  virtue 
of  his  said  office."  That  allegation  must  be  considered  as  if  it  were  pleaded  alone, 
and  came  before  the  court  on  general  demurrer.  The  rest  of  the  plea,  which  is 
specially  demurred  to,  may  be  rejected  as  surplusage.     You  had  better  amend.] 

Lord  A  dinger,  C.  B.  The  Court  were  at  first  disposed  to  decide  with  Mr.  AVilles, 
on  the  ground  that  the  collector  should  not  be  permitted  to  set  up  an  irregularity  in 
the  rate  as  a  defence  to  the  action.  But  the  authorities  referred  to  by  Mr.  Williams 
seem  to  shew  that  the  condition  must  be  confined  to  monies  received  by  the  collector 
as  such,  in  pursuance  of  the  act.  That  part  of  the  plea  which  shews  that  no  rate 
existed  which  the  defendant  James  could  legally  collect,  is  therefore  a  sufficient  answer 
in  substance,  and  the  special  grounds  of  demurrer  to  it  are  not  pointed  out.  The 
plaintiff  may  have  leave  to  amend. 

P.\RKE,  B.  The  plea  would  have  been  bad  on  special  demurrer,  had  the  objection 
been  sufficiently  raised.  It  should  have  been  stated,  either  that  no  rate  was  made, 
or  have  shewn  in  what  respect  it  was  illegal.  But  the  demurrer  does  not  raise  this 
objection  to  the  averment  that  no  rate  was  made,  or  in  any  way  existed,  which  the 
defendant  could  [288]  legally  or  according  to  law  collect,  &c.,  and  that  part  of  the 
plea  appears  to  me  a  sufficient  excuse  of  performance  of  the  condition,  as  far  as  it 
relates  to  James  accounting  for  monies  received  by  him  as  collector. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Leave  to  amend,  otherwise 

Judgment  for  the  defendants. 


ScARFE  V.  Hallifax,  EsQ.(a)  Exch.  of  Pleas.  1840. — The  sheriff  seized  goods  in  the 
possession  of  S.,  to  satisfy  a  fi.  fa.  issued  against  him  upon  a  judgment  of  nonsuit 
for  £67.  S.  had  previously  conveyed  all  his  estate  and  effects  to  H.  by  a  deed 
which  it  was  contended  was  fraudulent  and  void  against  creditors :  and  H.  gave 
notice  to  the  sheriff's  officer  not  to  sell,  and  demanded  the  goods.  The  officer 
refused  to  deliver  them  except  on  paymentof  £97,  (the  additional  £30  being  claimed 
for  poundage,  expenses,  &c.)  which  the  person  sent  by  H.  to  demand  the  goods 
paid  under  protest.  The  sheriff,  being  ruled  to  return  the  writ,  returned  that 
he  had  levied  of  the  goods  and  chattels  of  the  plaintiff  >S.  the  sum  of  £67.  In 
an  action  for  money  had  and  received,  brought  by  S.  against  the  sheriff  to  recover 
back  the  £30  : — Held,  that  it  was  not  neccs.sary  to  prove  a  tender  of  the  £67. — 
Held,  also,  that  a  letter  from  the  under-sheriff  to  the  officer  in  posse.ssion,  directing 
him  to  demand  only  the  £67,  if  S.  came  to  pay  the  amount  of  the  execution,  was 
not  admissible  in  evidence  on  behalf  of  the  defendants.— Held,  however,  that  it 
was  a  question  for  the  jury,  and  ought  to  have  been  left  to  them,  whether  the 
money  paid  to  redeem  the  goods  was  the  money  of  S.  or  not,  and  that  if  it  was 
not,  he  was  not  entitled  to  recover :  and  that  the  sheriff  was  not  estopped  by  his 
return  to  say  that  the  excess  beyond  the  £67  was  not  the  money  of  S. 

[S.  C.  10  L.  J.  Ex.  332.] 

Debt  for  money  had  and  received — Plea,  nunquam  indebitatus.     At  the  trial  before 
Vaughan,  J.,  at  the  Norfolk  Summer  Assizes,   1839,  it  appeared  that  one  Morgan, 

(a)  This  case  was  by  mistake  omitted  in  its  proper  order. 
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having  obtained  a  judgment  of  nonsuit  against  the  present  plaintiff  (/>)  for  671.  lis.  6d., 
had  issued  a  writ  of  fieri  facias  upon  that  judgment,  directed  to  the  defendant,  the 
sheriff  of  Suffolk.  The  defendant  having  seised  the  goods  in  the  plaintiff's  house, 
claimed  to  retain  them  until  the  sum  of  971.  13s.,  viz.  671.  lis.  6d.  for  the  debt  and 
costs,  and  301.  Is.  6d.  for  poundage,  expenses,  &c.,  should  be  paid  to  him  by  the 
plaintiff.  Before  the  execution  issued,  the  plaintiff  had  conveyed  all  his  estate  and 
effects  by  deed  to  two  persons  named  Hayward  and  Insby,  which  con-[289]-veyanee 
the  defendant  contended  to  be  fraudulent  and  void  as  against  creditors  ;  and  Hayward 
and  Insby  gave  notice  to  the  sheriff's  officer  not  to  sell,  and  sent  to  him  a  person  of 
the  name  of  Woods,  who  demanded  the  goods,  and  on  his  refusal  to  deliver  them 
without  payment  of  the  whole  sum  of  971.  13s.,  paid  that  amount  under  protest,  and 
took  a  receipt  as  for  a  payment  by  Hayward.  The  plaintiff  afterwards  ruled  the 
sheriff  to  return  the  fieri  facias,  and 'he  returned  that  he  had  levied  of  the  goods  and 
chattels  of  the  plaintiff,  Soarfe,  671.  lis.  6d.  The  defendant  offered  in  evidence  a 
letter  from  the  tinder-sherift'  to  the  officer,  instructing  him  not  to  demand  the  greater 
sum,  if  the  plaintiff  came  to  pay  the  amount  of  the  execution,  but  the  less  only.  This 
letter  was  rejected.  For  the  defendant,  several  objections  were  made  to  the  plaintiff's 
right  to  recover.  First,  that  the  action  could  not  be  maintained  without  proof  of  a 
tender  to  the  defendant  of  the  precise  sum  due  from  the  plaintiff.  The  learned  judge 
overruled  this  objection,  being  of  opinion  that  an  action  would  lie  for  the  excess, 
which  the  sheriff  had  no  right  to  claim,  and  could  not  therefore  retain,  and  that  it 
would  lie  without  any  proof  of  tender  of  the  sum  actually  due  ;  but  he  reserved  to 
the  defendant's  counsel  leave  to  move  to  enter  a  nonsuit  on  this  objection.  Secondly, 
it  was  contended  that  the  money  was  not  the  plaintifl's,  but  that  of  his  assignees : 
thirdly,  that  if  it  was  the  plaintiff's  monej',  it  could  not  be  recovered,  because  the 
goods  were  not  his  :  a  payment  by  one  to  redeem  the  goods  of  another  was  not  a 
payment  under  duress,  but  voluntary.  This  last  objection  the  learned  Judge  over- 
ruled. On  the  case  going  to  the  jury,  his  Lordship  was  requested  to  leave  to  them 
the  question  whether  the  money  was  the  plaintiff's  or  not,  but  he  declined  to  do  so, 
and  the  plaintiff  had  a  verdict  for  301.  Is.  6d.     In  the  following  Michaelmas  Term, 

Byles  moved,  pursuant  to  the  leave  reserved,  to  enter  a  [290]  nonsuit,  or  for  a 
new  trial,  and  renewed  the  objections  taken  at  the  trial.  First,  the  plaintiff  ought 
either  to  have  proved  a  tender  of  the  sum  really  due,  or  to  have  shewn  that  a  tender 
was  dispensed  with.  In  Adlcy  v.  Reynolds  (2  Stra.  915),  which  was  an  action  of  a 
similar  nature,  a  tender  was  proved ;  so  it  was  also  in  Leake  v.  Pigott  (Selw.  N.  P.  87). 
Suppose  this  had  been  an  action  of  trover  for  the  goods  :  the  plaintiff  could  not  have 
recovered  without  proving  a  tender  of  the  debt.  There  being,  then,  no  evidence  of 
a  tender,  or  of  a  dispensation  with  it,  there  was  no  evidence  to  go  to  the  jury  of  any 
extortion  :  and  this  action,  though  not  founded  expressly  upon  the  stat.  1  Vict.  c.  55, 
is  in  effect  an  action  for  extortion.  [Parke,  B.  The  raonej'  was  paid  to  redeem  the 
goods,  and  so  under  a  species  of  duress.  Whosesoever  money  it  was,  he  was  entitled 
to  recover  the  surplus  beyond  the  sum  really  due.  If  they  were  Scarfe's  goods,  the 
circumstances  under  which  they  were  seized  and  retained  are  sufficient  to  constitute 
extortion  from  him.  The  sheriff  had  no  right  to  hold  the  goods  as  against  any  body, 
except  for  the  amount  of  the  levy.] 

Secondly,  the  letter  from  the  under  sheriff  ought  to  have  been  received  in  evidence, 
to  shew  the  real  nature  of  the  instructions  under  which  he  made  the  levy.  [Parke,  B. 
The  officer  represented  the  sheriff  for  all  purposes  relative  to  the  execution  of  the 
writ,  and  the  sheriff  was  responsible  for  him,  whether  he  disobeyed  his  instruc- 
tions or  not.] 

Thirdly,  the  question  whether  the  money  or  the  goods  were  the  plaintiff's  or  not, 
ought  to  have  been  left  to  the  jury.  The  foundation  of  his  claim  is,  that  the  defendant 
would  not  give  up  the  goods  until  he,  the  plaintiff,  had  paid  out  of  his  own  mone)^  an 
illegal  claim.  Neither  can  the  plaintiff  sue  in  respect  of  duress  exercised  upon  another 
man's  goods. 

Upon  the  last  point  only  a  rule  was  granted  ;  against  which,  in  the  following 
Hilary  Term, 

[291]  Biggs,  Andrews  and  Gunning  shewed  cause,  and  contended,  first,  that  the 
learned  judge  did  substantially  leave  the  question  to  the  jury  whether  the  money  was 

(b)  See  Scarf e  v.  Morgan,  4  M.  &  W.  270. 
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the  plaintiff's ;  and  secondly,  that  if  it  was  the  plaintiff's  money,  it  was  paid  under 
duress  of  his  goods,  for  the  defendant  1)\'  iiis  return  was  estopped  to  say  that  the 
goods  seized  were  not  those  of  the  plaintiff. 

Per  Curiam.  As  to  the  first  point,  we  have  referred  to  the  report  of  the  learned 
Judge,  and  we  are  not  satisfied  that  the  question  was  properly  left  to  the  jury  :  and 
if  the  money  was  not  the  plaintiff's,  and  the  goods  had  been  fraudulently  assigned  to 
defraud  the  creditors,  they  were  the  goods  of  the  assignees  as  against  the  plaintiff, 
and  all  the  world  except  creditors,  and  conse(juently  the  payment  was  not  made 
under  duress  of  his  goods.  The  sheriff  is  not  estopped  by  the  return,  for  it  affirms 
only  that,  to  the  extent  of  the  levy,  it  had  been  made  on  the  plaintiff's  goods ;  and 
that  is  perfectly  true,  for,  notwithstanding  the  assignment,  they  were  (assuming  it 
to  have  been  fraudulent)  for  the  purposes  of  the  execution,  and  to  that  extent,  the 
goods  of  the  plaintiff:  but  beyond  that,  they  were  the  goods  of  the  assignee.s,  and  the 
sheriff  is  not,  therefore,  estopped  to  contend  that  they  were  so.  The  rule  must  be 
absolute  for  a  new  trial. 

Kule  absolute  accordingly. 

[292]  Doe  n.  Jearrad  v.  Bannister  and  Another.  Exch.  of  Pleas.  1840. — A 
testator,  by  his  will,  devised  as  follows: — "I  give  my  house,  gardens,  &c.,  at  G., 
to  Mrs.  S.  8.,  and  her  heirs,  if  she  has  any  child  ;  if  not,  then,  after  the  decease 
of  herself  and  her  husband,  Mr.  R.  S.,  I  give  it  to  F.  M.  and  her  heirs."  S.  S. 
had  a  child,  who  was  living  at  the  date  of  the  will,  but  who  died  four  days  after 
the  date  of  it,  in  the  lifetime  of  the  testator : — Held,  that  S.  S.  took  an  estate 
tciil ;  and  that  upon  her  death  without  heirs  of  her  body,  the  property  passed 
toF.  M. 

[S.  C.  10  L.  J.  Ex.  33;  5Jur.  102.] 

This  was  an  action  of  ejectment,  brought  by  the  lessor  of  the  plaintiff  against  the 
defendants,  to  recover  the  possession  of  a  house  and  premises  at  Gittesham,  in  the 
county  of  Devon. 

The  defendants  having  entered  into  the  usual  consent  rule  to  confess  lease,  entry, 
and  ouster,  and  pleaded  "  not  guilty,"  with  a  view  to  obtain  the  opinion  of  the  Court 
on  the  point  at  issue,  the  parties,  under  the  order  of  Parke,  B.,  stated  the  following 
case : — ■ 

The  lessor  of  the  plaintiff  is  a  gentleman  residing  at  Cheltenham,  in  the  county  of 
Gloucester,  and  claims  to  be  entitled  to  the  property  in  question  as  tenant  by  the 
curtesy,  in  right  of  his  late  wife  Frances  Jearrad,  deceased,  formerly  Frances  Macdonald, 
hereinafter  mentioned.  Nicholas  Pridice,  late  of  Honiton,  in  the  county  of  Devon, 
made  his  last  will  and  testament,  executed  and  attested  in  the  manner  then  rei|uire(l 
by  law  for  devising  freehold  estates,  of  which  the  following  is  a  copy  : — "In  the  name 
of  God,  amen.  I,  Nicholas  Pridice,  of  Honiton,  in  the  county  of  Devon,  do  give  and 
bequeath  unto  my  niece's  daughter,  Frances  Macdonald,  as  under : — first,  I  give  her 
my  house  and  appurtenances  thereunto  belonging,  situate  in  Gcrrard-street,  Soho, 
London,  which  now  Thomas  Fitzhenry,  Esq.,  lives  in,  freehold  ;  and  I  likewise  give 
her  my  two  houses  in  Featherstone  Buildings,  where  now  Mr.  William  Somervill 
lives.  No.  21,  and  Mrs.  Griffiths,  No.  20,  near  Holborn,  for  a  term  of  years."  Then 
came  other  bequests  to  her,  after  which  he  bequeathed  as  follows  : — "  I  likewise  give 
my  house,  gardens,  and  mrhers,  where  likfs  Mrs.  Warren,  at  Gittesham,  in  Devonshire, 
to  Mrs.  Sarah  Smark,  and  /tax  heirs,  if  she  [293]  has  any  child  ;  if  not,  after  the 
decease  of  she  and  her  husband,  Mr.  Kichard  Smark,  then  I  give  it  to  the  above 
Frances  Macdonald  and  her  heirs  ;  and  I  flo  hereby  make  and  constitute  Mr.  Kichard 
Smark  my  executor  of  this  my  last  will  and  testament;  Frances  Macdonald  to  pay 
him  £10  for  his  trouble.     February  ISth,  1803." 

The  testator  Nicholas  Pridice  died  in  the  month  of  December,  1S04,  without 
altering  or  revoking  his  said  will.  At  the  date  of  the  testator's  will,  and  from  thence- 
forth to  the  time  of  his  death,  he  was  seised  to  him  and  his  heirs  in  fee-simple  of  the 
house  and  premises  at  Gittesham,  devised  by  him  to  Sarah  Sniark. 

Sarah  Smark  had  a  child  born  on  the  21st  day  of  November,  1802,  but  which  died 
on  the  22ud  rlay  of  February,  1803,  in  the  lifetime  of  the  testiitor ;  and  on  the  27th 
day  of  Maich,  1804,  she  had  a  still-born  child. 

Ex.  Div.  VII.— 25* 
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Mrs.  Smark's  husband  died  in  the  month  of  December,  1806,  in  her  lifetime,  and 
she  continued  in  possession  of  the  property  up  to  the  time  of  her  decease,  on  the  r2th 
day  of  May,  1839,  having  by  her  will,  dated  the  19th  day  of  April,  1834,  devised  the 
property  in  question  to  the  defendants  and  their  heirs,  upon  certain  trusts  in  her 
vfiW  expressed. 

Frances  Macdonald,  in  the  testator's  will  named,  after  his  decease,  intermarried 
with  Robert  William  Jearrad,  the  lessor  of  the  plaintiff ;  and  died  subsequently  to 
Sarah  Smark. 

The  question  submitted  for  the  opinion  of  the  Court  is,  whether,  under  the  devise 
in  the  will  of  Nicholas  Pridice,  the  said  Sarah  Smark  was,  at  the  time  of  her  death, 
seised  for  an  absolute  and  indefeasible  estate  of  inheritance  in  fee-simple  of  the 
property  thereby  devised  to  her,  or  whether,  under  the  circumstances  hereinbefore 
stated,  the  devise  over  to  Mrs.  Frances  Macdonald  and  her  heirs  took  eflfect.  If  the 
Court  should  be  of  opinion  that  Mrs.  Smark  was,  at  the  time  of  her  death,  seised  of 
the  devised  [294]  property  for  an  absolute  and  indefeasible  estate  of  inheritance  in 
fee-simple,  then  a  judgment  shall  be  entered  against  the  plaintiff  of  nolle  prosequi, 
immediately  after  the  decision  of  the  case,  oi'  otherwise  as  the  Court  shall  think  tit ; 
but  if,  on  the  other  hand,  the  Court  shall  be  of  opinion  that  the  limitation  over  to 
Frances  Macdonald,  afterwards  Frances  Jearrad,  took  effect,  then  judgment  is  to  be 
entered  for  the  lessor  of  the  plaintiff'  against  the  defendants  by  confession,  for  Is. 
damages,  immediately  after  the  decision  of  the  case,  or  otherwise  as  the  Court  may 
think  fit. 

Hodgson,  for  the  lessor  of  the  plaintiff.  The  lessor  of  the  plaintiff  claims  as  tenant 
by  the  curtesy,  on  the  ground  that  the  fee  in  possession  of  the  property  in  question 
became  vested  in  Frances,  his  late  wife,  called  in  the  will  Frances  Macdonald.  The 
case  does  not  expressly  state  that  there  has  been  any  issue  of  the  marriage,  but  this 
the  Court  will  understand  and  presume  to  have  been  the  fact,  as  the  case  has  been 
sanctioned  by  one  of  the  learned  Judges  of  the  Court.  [To  this  the  Court  intimated 
their  assent]  The  case  states  that  Sarah  Smark  had  in  fact  one  child  born  alive, 
and  who  died  in  the  testator's  life  time,  and  another  child  born  dead.  At  his  death 
she  was  without  issue.  Now  the  gift  is  to  her,  and  (assuming  that  the  Court  will 
read  the  word  "  has "  for  "her")  to  her  heirs,  if  she  has  any  child.  It  could  not 
be  the  intention  to  give  her  the  fee  absolutely,  because  there  is  a  gift  over  to  Frances 
Macdonald,  to  take  effect  in  some  event  which  the  testator  contemplated,  and  has 
expressed  by  the  negative  of  Sarah  Smark  having  any  child.  There  are  three  con- 
structions to  which  the  gift  is  open.  First,  that  S.  Smark  was  to  take  the  fee  upon 
the  birth  of  a  child,  and  Frances  Macdonald  to  take  on  the  opposite  event.  Secondly, 
that  S.  Smark  was  to  take  the  fee  [295]  determinable  at  her  death  without  a  child 
then  living.     Thii'dly,  that  she  took  an  estate  tail. 

1.  It  is  plain  that  the  testator,  by  the  way  in  which  he  joined  the  words  "heirs" 
and  "  child,"  meant  the  same  thing  by  both  terms.  But  the  sense  in  which  both  agree 
is  that  of  "  heirs  of  the  body."  "  Child  "  is  nomen  generale,  and  may  stand  for  issue, 
or  heirs  of  the  body,  as  "son"  was  held,  in  Melluh  v.  MelUsh  (2  B.  &  Cr.  520;  3  D. 
&  R.  804),  to  stand  for  male  issue,  or  heirs  male  of  the  body.  The  intention  was,  not 
that  the  birth  of  a  child  should  vest  the  absolute  fee  in  the  mother,  with  the  power 
to  defeat  that  child,  nor  that  it  should  be  a  condition  precedent  to  the  vesting  of  an 
estate  in  her,  but  that  it  should  be  necessary,  in  order  to  fulfil  the  character  of  the 
persons  intended  by  the  word  "heirs,"  that  they  should  be  children  or  issue  of 
her  body. 

2.  There  is  nothing  in  the  devise  to  support  the  second  construction.  If  the 
words  are  to  be  construed  as  giving  Sarah  Smark  an  estate,  either  in  fee  or  for  life, 
with  a  gift  over  on  the  event  of  her  never  having  any  issue  or  heirs  of  her  body,  such 
a  gift,  unconfined,  was  void  for  remoteness.  There  is  nothing  to  confine  it  to  a 
failure  in  her  lifetime,  except  the  words  already  observed  upon,  which,  properly 
construed,  can  have  no  such  meaning. 

3.  The  remaining  construction  is,  that  Sarah  Smark  took  an  estate  tail.  This 
species  of  estate  is  an  inheritance,  but  limited  in  its  character.  The  heirs  to  take 
must  take  by  descent,  and  with  most  of  the  qualities  of  inheritance  ;  but  none  can  take 
but  such  as  are  issue  of  the  body  of  the  donee.  Here  the  testator  says,  Sarah  Smark 
is  to  have  an  estate  which  is  to  go  to  her  heirs,  not  generally,  nor  in  all  events,  but 
if  she  has  a  child.     Is  it  not  natural,  and  even  necessary,  to  supply  the  words  "  to 
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take  as  such  heirs'!"  It  would  thus  be,  "to  her  aud  her  heirs,  if  she  shall  have  a 
child  to  be  ber  heir."  But,  fur-[296]-ther,  a  child,  to  be  "  heir  of  the  body  "  of  its 
parent,  must  survive  the  parent,  and  "issue,"  to  be  heirs  of  the  body,  must  survive 
the  ancestor.  The  meaning,  therefore,  of  the  devise,  taken  altogether,  is,  that  she 
was  to  take  an  estate  of  inheritance,  provided  she  had  a  child  or  issue  to  succeed  as 
heir  of  her  body,  and  to  endure  as  long  as  she  had  such  child  or  issue ;  and  that  is 
clearly  an  estate  tail. 

Another  reason,  if  any  were  wanted,  for  the  construction  contended  for  by  the 
plaintitt',  is,  that  the  Court  can,  by  that  construction,  give  vested  estiites  to  both 
objects  of  the  testator's  bounty.  If  the  first  of  the  above  constructions  could  prevail, 
the  fee  would  be  in  the  heir  till  Sarah  Smark  had  a  child  born,  and  would  then  shift 
to  her.  If  the  second  should  prevail,  the  gift  over  would  be  an  e.xecutory  devise, 
or  at  most  a  contingent  remainder.  But  upon  the  third  construction,  that  of  an  estate 
tail,  Sarah  Smark  would  take  a  qualified  estate  well  known  to  the  law,  and  Frances 
Macdonald  would  take  a  vested  estate  in  remainder.  Where  the  construction  is 
doubtful,  the  Courts  prefer  a  remainder  to  an  executory  devise  {Furefoy  v.  Rogers, 
2  Saund.  380  (i)),  and  a  vested  to  a  contingent  remainder  {Ives  v.  Legge,  3  T.  E.  488,  n.). 

Erie,  contra.  If  there  be  no  ambiguity  on  the  face  of  the  will,  the  Court  are 
bound  to  give  eftect  to  it  according  to  the  intention  of  the  testator,  as  expressed  in 
it ;  and  in  this  case  there  is  no  ambiguity.  Taking  it  that  the  testator  did  not  know 
whether  Mrs.  Smark  had  a  child  or  not,  the  intention  clearly  was  to  give  her  the 
fee  simple  if  she  should  have  a  child  or  children  ;  if  not,  then  that  it  was  to  go  over 
at  her  death  to  Frances  Macdonald.  He  gives  the  property  to  Mrs.  Smark  and  her 
heirs :  if  it  had  stopped  there,  the  devise  would  clearly  have  created  a  fee-simple  ;  but 
then  follows  the  condition,  "  if  she  has  any  child  :  "  and  as  she  had  a  child,  the  condition 
was  [297]  satisfied,  aud  the  property  went  absolutely  to  her.  There  is  nothing  stated 
to  shew  a  diflerent  intention,  or  any  conflicting  or  ambiguous  meaning.  It  is  quite 
possible  for  the  testator  to  have  intended  to  say,  "  I  mean  her  to  have  the  estate  if 
she  has  had  a  child  "  [Eolfe,  B.  It  would  be  strange  for  him  to  say,  "I  mean  Sarah 
Smark  to  have  the  estate  in  fee-simple  if  .she  has  a  child,"  when  he  knows  that  she  has 
had  onej  The  words  are  applicable  to  a  past  or  future  child  ;  it  is  either  has,  or  shall 
have.  This  matter  was  considered  with  respect  to  personal  property,  in  H'all  v. 
Tomlinsoii  (16  Yes.  413).  In  that  case  there  was  a  residuary  bequest  to  Harriet  Wittle 
Strangeway  for  ever,  "  in  case  she  should  have  legitimate  children  :  in  failure  of 
which  "  to  go  over.  She  afterwards  married  one  William  Cowles ;  and  having  only 
one  child  born  alive,  who  died  before  her,  it  was  held  that  she  was  entitled  absolutely. 
[Kolfe,  B.  The  words  which  would  operate  to  create  an  estate  tail,  would  give  an 
absolute  interest  in  personal  property.]  There  the  Master  of  the  Kolls,  Sir  William 
Grant,  says,  "  The  testator's  object  seems  to  have  been,  in  the  event  of  Mrs.  Cowles 
having  children,  to  give  her  the  means  of  making  a  provision  for  them.  It  cannot  be 
contended,  that  from  the  event  of  her  having  only  one  child,  there  is  to  be  a  different 
construction,  so  that  in  that  case  the  child  was  to  be  left  without  a  provision.  As  to 
the  words,  '  in  failure  of  which,'  it  is  very  dirticult  in  this  case  to  give  those  words  the 
construction  of  not  having  children  at  her  death,  which  would  tie  it  up  during  her 
whole  life."  Suppose,  in  this  case,  Mrs.  Smark  had  several  children,  and  for  their 
benefit  wished  to  mortgage  or  sell  the  estate,  to  make  provision  for  their  education 
and  maintenance,  she  would  not  ]>e  able  to  do  so  if  this  devi.sc  were  held  to  confer  a 
life  estate  oiil}',  which  would  be  a  great  hardship  on  them,  and  one  which  the  testator 
never  coulil  have  intended. 

[298]  llodg.son,  in  repl}\  It  is  not  meant  to  be  contended  that  Sarah  Smark  took 
a  life  estate,  but  an  estate  tail ;  which  estate  she  could,  of  course,  by  a  proper  assur- 
ance, convert  into  a  fee,  and  thereby  gain  the  power  of  charging  or  disposing  of  it  to 
answer  the  necessities  of  her  famil}'.  The  case  of  ll^all  v.  Tomlinmn  was  one  of  personal 
estate,  and  it  was  held  that  the  first  taker  was  entitled  to  the  absolute  interest.  That 
is  consistent  with  the  Court  having  thought  the  words  such  as  would  have  created  an 
estate  tail  in  real  property,  as  has  already  been  observed  from  the  Bench.  It  is  agreed 
that  the  testator's  intention  is  to  prevail  :  the  (juestion  is,  whether,  upon  the  true 
construction  of  the  devise,  he  did  not  use  the  word  "heirs"  in  the  sense  of  "heirs  of 
the  body." 

Loud  Abinger,  C.  B.  I  think  the  proper  construction  for  us  to  adopt  is  that  for 
which  .Mr.  Hodgson  contends.     It  would  seem,  from  some  part  of  the  testator's  will, 
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that  he  was  not  precisely  acquainted  with  technical  language,  for  there  is  some 
obscurity  in  his  expressions.  However,  we  must  take  the  whole  together,  and  put 
the  best  construction  upon  it  that  we  can.  It  appears  to  me,  that  what  the  testator 
intended  clearly  was,  that,  at  all  events,  Sarah  Smark  should  have  an  estate  for  her 
life.  How  could  he  effect  that  intention  ?  If  he  had  given  her  an  estate  in  fee,  it 
would  have  defeated  all  the  remaindeis  over.  But  he  says,  if  she  has  no  child,  that 
is,  after  her  decease,  in  that  case  I  give  the  property  over  to  Fi'ances  Macdonald  and 
her  heirs.  According  to  Mr.  Erie's  construction,  if  she  did  not  leave  any  children  at 
her  decease,  she  has  it  to  her  and  her  heirs  ab.solutely.  It  appears  to  me,  however, 
that  the  testator  probably  considered  the  word  heirs  to  mean  children  of  the  body, 
and  intended  that  the  property  should  go  to  her  for  her  life,  and  at  her  death,  to  her 
children,  if  any  ;  but  if  she  should  have  no  children  to  be  heirs  of  her  body,  then  that 
it  should  go  over  to  Frances  [299]  Macdonald.  That  seems  the  reasonable  construc- 
tion of  the  will,  and  it  is  justified  by  authorities.  According  to  Mr.  Erie's  construction, 
if  she  had  no  child,  she  would  take  nothing.  It  appears  to  me  that  she  took  an 
estate  tail,  her  "  heirs  "  being  interpreted  to  mean  the  heirs  of  her  body. 

GURNEY,  B.  I  think  the  intention  of  the  testator  was  clearly  to  give  the  estate 
over  to  Frances  Macdonald,  if  Sarah  Smark  died  without  children. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  argument  of  Mr.  Erie  might  be  urged 
in  many  cases  where  the  word  heirs  is  not  qualified  ;  but  here,  by  the  subsequent 
words,  it  is  cut  down  to  mean  heirs  of  the  body.  The  testator  says,  "  I  give  to  Sarah 
Smark  and  her  heirs,  if  she  has  any  child  ;"  that  is,  I  presume,  to  her  and  her  heirs  if 
she  has  children  ;  in  other  words,  to  her  heirs,  being  the  heirs  of  her  body  ;  and  in 
default  of  these,  then  over.  I  think  that  is  the  most  reasonable  construction  ;  but  of 
course,  in  cases  of  this  sort,  where  people  make  their  own  wills,  we  are  obliged  to 
decide  a  little  in  the  dark,  and  to  guess  at  the  intention  of  the  testator. 

Judgment  for  the  plaintiff. 

[300]  Lewis  v.  Edwards.  Exch.  of  Pleas.  1840. — A.  entered  into  partnership 
with  B.  &  C,  who  had  previously  carried  on  the  same  trade  together,  and  who 
shortly  afterwards  became  bankrupt :  and  by  an  agreement,  to  which  A.,  and  the 
assignees  of  B.  &  C,  were  parties,  it  was  agreed  that  A.  should  realize  the  assets 
and  liquidate  the  debts  of  the  firm ;  and  that  the  official  assignee  of  the  bank- 
rupts should  be  empowered  by  A.  to  collect  the  outstanding  debts,  and  pay  the 
amount  to  S.  &  Co.,  bankers,  to  the  account  of  A.,  being  allowed  the  usual 
per  centage  : — Held,  that  A.  could  not  alone  sue  the  official  assignee,  in  an  action 
of  money  had  and  received,  for  monies  collected  by  him  under  this  agreement, 
which  remained  in  his  hands,  and  of  which  he  had  rendered  an  account  to  A. 

[S.  C.  10  L.  J.  Ex.  323.] 

Assumpsit  for  money  had  and  received.  Pleas,  non  assumpsit,  and  a  set-off  for 
money  paid,  and  on  an  account  stated.  Issues  thereon.  At  the  trial  before  Rolfe,  B., 
at  the  Middlesex  Sittings  after  last  Trinity  Teim,  the  facts  appeared  to  be  as  follows : 
— In  January,  1838,  the  plaintiff  and  two  other  persons  of  the  name  of  Bailey  and  j^) 

Potter,  entered  into  partnership  in  the  business  of  wholesale  druggists,  which  Bailey 
and  Potter  had  previously  conducted  together.  Bailey  and  Potter  shortly  afterwards 
became  bankrupt,  and  the  defendant  was  the  official  assignee  of  their  estate.  On  the 
19th  of  May,  1838,  an  agreement  was  entered  into,  between  the  defendant  and  the 
elected  assignees  of  Bailey  and  Potter  on  the  one  part,  and  the  plaintiff'  on  the  other, 
with  a  view  of  liquidating  the  affairs  of  the  late  firm,  of  which  the  following  is  a 
copy  :— 

"  It  is  this  day  agreed  between  the  assignees  of  Bailey  and  Potter  on  the  one  side, 
and  Mr.  Kensington  Lewis  on  the  other,  as  follows : — 

"  1.  That  with  a  view  to  liquidate  the  affairs  of  the  above  firm,  Mr.  Lewis  shall  be 
empowered  to  realize  the  assets  of  the  new  firm,  for  the  purpose  of  paying  the  debts 
and  liabilities  due  by  the  new  firm,  as  and  when  the  same  became  payable ;  it  being 
understood  and  agreed,  that  the  partnership  of  the  new  firm  is  to  date  from  the  1st 
of  January,  1838,  inclusive  ;  without  prejudice  to  Mr.  Lewis's  right  to  contest  the  pay- 
ment of  any  securities  or  bills  drawn,  accepted,  or  endorsed,  for  which  the  new  firm 
have  not  received  value ;  and  that  he  shall  have  full  power,  with  the  consent  of  Mr. 
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Edwards,  to  compound  debts,  or  to  give  time,  either  in  the  whole  or  in  part,  as  he 
shall  think  fit. 

"  2nd.  That  Mr.  Lewis  provide  the  funds  to  cover  any  deficienc}',  the  amount  of 
such  deficienc}'  to  be  consi-[301]  dered  a  primary  charge  upon  the  remaining  assets  of 
the  new  firm. 

" 3rd.  That  Mr.  Lewis  shall  be  allowed  his  reasonable  cost-s  and  expenses  incuired 
in  liquidating  the  said  partnership  accounts,  and  also  his  costs  in  and  about  the 
proceedings  in  Chancerj'. 

"4th  That  the  stock,  lease,  plant,  and  good-will  be  forthwith  sold,  either  in  one 
lot,  or  the  lease  and  goodwill  at  an  agreed  sum,  taking  the  stock  and  plant  at  a  valua- 
tion, and  that  Mr.  Lewis  be  at  lil)ei-ty  to  become  the  purchaser,  at  an  advance  of  £5 
per  cent,  upon  the  highest  offer  which  the  assigness  shall  be  prepared  to  accept. 

"5th.  That  if  in  the  result  there  shall  be  a  balance  in  favour  of  Mr.  Lewis  as  such 
liquidating  partner,  he  shall  be  entitled  to  prove  for  the  amount  of  such  balance  ;  or 
if  the  balance  be  in  favour  of  the  said  Bailey  and  Potter,  then  the  amount  shall  be 
paid  to  the  assignees,  or  other  uncollected  estate  assigned  over  to  them,  after  all 
amounts  due  to  Mr.  Lewis  and  the  creditors  are  fully  satisfied. 

"6th.  That  Mr.  Lewis  be  authorized  to  receive  and  cancel  the  bills  held  by  Mr. 
Abbott. 

"  7th.  That  the  liquidation  of  the  said  partnership  accounts,  and  all  that  relate 
thereto,  be  conducted  agreeably  to  the  articles  of  copartnership  lately  subsisting 
between  the  said  Bailey,  Potter,  and  Lewis,  as  far  as  the  same  may  be  applicable  to 
the  present  sUile  of  things. 

"  8th.  That  the  assignees,  or  their  accountants,  shall  be  at  liberty  to  inspect  Mr. 
Lewis's  liquidation  account  at  all  reasonable  times. 

"  9th.  That  the  assets  of  the  new  firm  shall  be  considered  subject  to  the  following 
charges,  and  in  the  following  order  of  succession  [setting  out  certain  charges]. 

"  10th.  That  Mr.  Edwards  be  empowered  by  Mr.  Lewis  to  collect  the  outstanding 
debts  due  to  the  new  firm,  and  pay  the  amount  to  Messrs.  Stone  &  Co.  to  the  account 
of  Mr.  Lewis,  being  allowed  the  usual  per  centage. 

[302]  "11th.  That  Mr.  Edwards  be  repaid  the  sums  advanced  by  him  in  the 
purchase  of  goods,  out  of  the  first  receipts  for  goods  sold  since  the  date  of  the  fiat." 

(Signed)        "  K.  Lewis. 

"Crowder  &  Maynakd 
"(for  the  Assignees)." 

After  the  execution  of  this  agreement,  the  defendant  pursuant  to  the  10th  clause, 
collected  the  debts  due  to  the  firm  of  Bailey  &  Potter,  to  the  amount  of  X4050,  of 
which  he  rendered  an  account  to  the  plaintiff.  To  recover  this  amount  the  present 
action  was  brought,  the  plaintiff  contending,  that  upon  the  true  construction  of  the 
agreement,  it  was,  when  in  the  hands  of  the  defendant,  mcney  had  and  received  to 
his,  the  plaintiifs,  use.  The  learned  Judge,  however,  thought  the  plaintiff  had  no 
right  to  maintain  the  action,  and  accordingly  directed  a  nonsuit,  giving  the  plaintitf 
leave  to  move  to  enter  a  verdict  for  him  for  the  amount  claimed,  subject  to  deductions 
for  such  payments  as  an  arbitrator  should  think  ought  to  be  allowed. 

In  the  beginning  of  this  term  Sir  F.  Pollock  obtained  a  rule  accordingly,  against 
which 

Crowder  and  C.  A.  Wood  shewed  cause,  and  contended  that  the  agreement  could 
not  be  construed  to  operate  as  an  assignment  to  the  plaintifi'  of  the  whole  or  any  part 
of  the  outstanding  funds  of  the  partnership,  to  be  collected  by  the  defendant — which 
alone  could  entitle  the  plaintiff  to  sue  in  this  form  of  action — since  at  the  time  of  the 
agreement  there  was  no  certainty  as  to  what  might  be  found  to  be  due  ;  and  that  at 
all  events  the  plaintiff  could  not  sue  alone,  for  that  he  was  oidy  a  tenant  in  common 
of  the  fund  with  the  assignees  of  the  other  partners.     The  Court  called  upon 

Sir  ¥.  Pollock  and  Cowling,  in  support  of  the  rule.  By  the  operation  of  this 
agreement,  the  defendant  became  a  [303]  mere  receiver  for  the  plaintitf.  He  was 
bound,  when  he  received  the  money,  to  pay  it  into  the  bank  to  the  plaintiff's  account ; 
but  the  plaintiff  might  excuse  him  from  the  necessity  of  so  paying  it  in,  and  receive 
it  himself.  If,  according  to  the  argument  on  the  other  side,  the  parties  are  tenants 
in  common  of  the  fund,  what  meaning  is  there  in  the  provision  that  the  defendant 
shall  pay  the  money  to  the  plaintiffs  account  ?     And  even  if  they  be,  it  may  bo 
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doubted  whether  the  solvent  partner  may  not  sue  alone,  without  joining  the  assignees 
of  the  bankrupt  partners.  Assignees  of  a  bankrupt  take  only  such  an  interest  as  was 
equitably  as  well  as  legally  vested  in  the  bankrupt.  [Parke,  B.  It  is  perfectly  clear 
that  the  assignees  ought  to  join  with  the  solvent  partner,  unless  by  the  agreement 
their  interest  is  transferred  to  him.  The  law  is  clearly  laid  down  by  Littledale,  J., 
in  Carvalho  v.  Burn  (4  B.  &  Adol.  382  ;  1  Nev.  &  M.  700).]  At  all  events,  partners 
may  always,  by  express  agreement,  isolate  their  accounts.  "There  may  be  special 
bargains  by  which  particular  transactions  are  insulated  and  separated  from  the  general 
winding  up  of  the  concern,  and  are  taken  out  of  the  general  law  of  partnership :  "  per 
Bayley,  B.,  in  Jackson  v.  Stopherd  (2  C.  &  M.  366) :  Coffee  v.  Brian  (3  Bing.  .54  ;  10 
Moore,  341).  If  the  plaintifl'  cannot  sue  upon  the  special  promise  in  the  agreement, 
the  promise  is  altogether  futile.  The  defendant's  own  account  is  evidence  of  an 
appropriation  to  the  plaintiff  in  pursuance  of  the  agreement :  but  even  if  there  was 
no  appropriation,  the  phiintiff  had  a  right  to  sue  for  money  had  and  received.  Nothing 
remained  to  be  done  but  the  payment  over  of  the  money  for  his  use.  It  is  in  the 
nature  of  an  equitable  assignment  of  the  fund  to  the  plaintiff.  In  Grissell  v.  Rohinsmi 
(3  Bing.  N.  C.  10;  3  Scott,  329),  Tindal,  C.  J.,  says,  "Where  anything  remains  to  be 
done  under  the  contract,  of  which  the  plaintiff'  must  prove  performance,  [304]  the 
action  should  be  on  the  special  contract ;  but  where  all  has  been  done,  and  the  plaintiff 
has  only  to  prove  payment  of  the  nionej',  then  he  may  recover  on  the  general  count 
for  money  paid."  [Parke,  B.  That  appears  to  be  a  little  at  variance  with  the  law  as 
laid  down  in  Sjjencer  v.  Farri/  (3  Ad.  &  Ell.  331  ;  4  Nev.  &  M.  771).  At  all  events, 
it  does  not  apply  to  money  had  and  received.  How  much  of  the  outstanding  funds 
do  you  say  is  assigned  to  the  plaintiff  by  this  agreement'? — all  of  them,  or  all  that  the 
defendant  collects?]  All  that  he  collects  under  the  10th  clause  of  the  agreement. 
[Parke,  B.  It  is  difficult  to  say  there  is  an  assignment  of  them,  because  the  subject 
matter  of  the  assignment  is  uncertain  ;  non  constat  de  corpore.]  The  defendant  must 
be  taken,  when  he  received  them,  to  have  appropriated  them  to  the  plaintiff,  and  the 
only  thing  lemaining  to  be  done  is  the  form  of  going  and  paying  them  into  the  bank. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  a  subsequent  day  by 

Parke,  B.  The  question  in  this  case  was,  whether  the  plaintiff  alone  could  sue 
the  defendant  for  money  had  and  received  under  the  following  circumstances : — 

The  plaintiff",  Bailey,  and  Potter,  entered  into  partnership  in  the  beginning  of  the 
year  1838,  in  a  business  which  Bailey  and  Potter  had  previously  conducted.  Soon 
afterwards  the  two  latter  became  bankrupts,  and  the  defendant  was  appointed  the 
official  assignee,  and  other  persons  the  assignees  of  their  estate.  The  plaintiff,  as 
solvent  partner,  was  liable  to  pay  the  partnership  debts  of  the  firm  of  which  he  was 
a  member;  and  on  the  19th  of  May,  1838,  an  agreement  was  entered  into  between 
the  plaintiff',  [305]  and  the  defendant  and  the  other  assignees,  for  liquidating  the 
aff'airs  of  the  concern.  After  the  agreement,  the  defendant  collected  £4000  and 
upwards,  of  the  debts  due  to  the  partnership  ;  and  the  question  i.s,  whether  that  sum 
of  money  could  be  recovered  against  him,  in  this  action  for  money  had  and  received, 
by  the  plaintiff". 

This  depends  upon  the  construction  and  efi"ect  of  the  agreement.  It  consists  of 
several  articles.  [His  lordship  stated  them.]  The  principal  question  is  as  to  the 
meaning  of  the  10th  article,  and  what  its  legal  effect  is. 

Its  meaning  certainly  is,  that  Mr.  Edwards,  when  empowered  by  the  plaintiff  to 
collect,  should  collect  the  debts,  and  should  pay  such  debts  as  he  should  collect  to 
Stone  &  Co.,  for  the  plaintiff's  account :  and  as  Stone  &  Co.  were  not  stake-holders, 
and  had  no  trust  to  perform  for  any  other  party  than  Lewis,  it  was  just  the  same  as 
if  the  monies  had  been  agreed  to  be  paid  to  the  plaintiff  himself,  which,  it  may  be 
well  contended,  is  equivalent  to  an  undertaking  to  hold  the  monies  when  received  on 
the  plaintiff's  account.  But  admitting  this  to  be  so,  the  question  is,  whether  this 
agreement  is  obligator}',  and  operates  as  an  assignment  to  the  plaintiff  alone,  for  a 
good  consideration,  of  the  funds  belonging  to  the  assignees  jointly  with  the  plaintiff; 
and  we  are  of  opinion  that  it  does  not.  There  is  no  consideration  moving  from  the 
plaintiff",  sufficient  to  make  the  agreement  binding  on  all  parties,  and  capable  of  being 
enforced  as  a  matter  of  legal  obligation.  The  agreement  imposes  upon  the  plaintiff 
no  burthen  which  he  was  not  before  liable  to  :  the  assignees  and  defendant  have  no 
benefit  which  the}'  had  not  before.     The  whole  instrument  is  nothing  more  than  a 
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statement  of  their  relative  duties  and  rights,  already  existing,  with  some  matters  of 
arrangement,  which  cannot  be  made  the  subject  of  an  action.  The  10th  section  might 
possibly  be  construed  to  mean  that  the  plaintift'  should  abstain  to  collect  any  of  the 
outstanding  debts,  and  give  up  the  whole  [306]  to  the  defendant,  which  would  con- 
stitute a  good  consideration  for  the  defendant's  promise  to  collect  and  pay  over  ;  but 
we  do  not  think  this  is  the  fair  construction  :  there  is  nothing  to  prevent  the  plaintiff 
from  collecting,  if  he  thought  proper,  as  well  as  the  defendant.  We  are  therefore  of 
opinion,  that  there  is  nothing  in  this  agreement  to  divest  the  assignees  of  the  bank- 
rupts of  their  legal  interest  in  the  joint  funds,  and  transfer  it  to  the  plaintiff;  and 
consequently  that  the  plaintiff  alone  cannot  maintain  this  action  :  and  he  certainly 
cannot  without  having  such  a  transfer,  as  it  is  clear  that  the  shares  of  the  bankrupt 
parties  vested  in  the  assignees  originally,  and  there  is  no  validity  in  the  argument 
that,  in  consequence  of  the  little  prospect  of  a  surplus  to  the  estate  of  the  bankrupts, 
the  assignees  took  no  interest :  the  doctiine  so  clearly  laid  down  in  the  case  of  Carvalho 
V.  Burn  (4  B.  &  Adol.  382),  leaves  'no  doubt  upon  this  point :  and  if  it  has  not  been 
transferred  from  them  to  the  solvent  partner,  he  alone  cannot  sue. 

The  rule  must  therefore  be  discharged. 

Rule  discharged. 

Elliott  and  Wife,  Administratri.x  of  Elizabeth  Lane,  Deceased  r.  Kemp.  Excb. 
of  Pleas.  1840. — L.  was  possessed  of  furniture  and  other  property,  and  on  his 
death,  intestate,  in  1827,  the  furniture  was  removed  by  his  widow  to  another 
house,  in  which  she  resided,  until  her  death  in  1832,  with  her  daughter  E.  and 
continued  during  that  period  to  use  the  furniture.  In  October,  1829,  the  widow 
caused  the  furniture  to  be  valued,  in  order  to  her  taking  out  administration  to 
L.,  which  she  afterwards  did.  In  1838,  the  furniture  was  sold  by  the  defendant, 
(who  had  married  another  daughter  of  L.)  with  E.'s  concurrence.  In  1840, 
(disputes  having  arisen  about  the  distribution  of  the  proceeds),  E.  took  out 
administration  to  her  mother: — Held,  that  E.  could  not  maintain  trover  for  the 
furniture,  without  having  taken  out  administration  de  bonis  non  to  L. 

[S.  C.  10  L.  J.  Ex.  321.     Approved,  Barclay  v.  Owen,  1889,  60  L.  T.  223.     Referred 
to.  In  re  Beverly;  Watson  v.  Watsm,  [1901]  1  Ch.  684.] 

Trover  for  furniture,  &c.  Pleas,  first,  not  guilty ;  secondly,  that  the  female 
plaintiff  was  not  possessed  as  of  [307]  her  own  property,  as  administratrix,  of  the 
goods  and  chattels  in  the  declaration  mentioned  ;  on  which  issues  were  joined.  At 
the  trial  before  Parke,  B.,  at  the  London  Sittings  in  last  Trinity  Term,  the  facts 
appeared  to  be  ;is  follow  : — 

The  intestate,  Mrs.  Lane,  was  the  mother  of  the  plaintiff  Mrs.  Elliott,  and  also  of 
the  defendant's  wife.  Mrs.  Lane's  husband  died  in  1827,  and  on  his  death  she  removed 
the  greater  part  of  his  household  furniture  to  another  house,  in  which  she  resided 
until  her  death  with  her  daughter,  afterwards  Mrs.  Elliott,  and  continued  to  use  the 
furniture.  A  small  part  of  the  furniture,  for  which  there  was  not  room  in  that  house, 
was  at  the  same  time  sent  to  the  defendant's  house.  In  October,  1829,  Mrs.  Lane 
caused  the  furnitiue  and  other  efl'ects  of  her  late  husband  to  be  valued,  in  order  to 
her  taking  out  administration  to  him,  which  she  afterwards  did.  Some  leasehold 
property  of  his  was  subsequently  sold,  but  it  did  not  appear  whether  the  proceeds 
were  applied  to  the  payment  of  his  debts.  Mrs.  Lane  died  in  July,  1832.  In  1838, 
the  whole  of  the  furniture  was  sold  by  the  defendant's  order,  with  Mrs.  KUiott's 
concurrence:  but  some  disputes  arising  about  the  distribution  of  the  proceeds,  Mrs. 
Elliott,  in  the  year  1840,  took  out  administration  to  her  mother,  and,  as  her  adminis- 
tratrix, brought  this  action  for  an  alleged  conversion  by  the  sale  of  the  furniture 
iu  1838. 

Upon  this  state  of  facts,  the  learned  Judge  thought  the  plaintiffs  were  not  entitled 
to  recover,  but  that  administration  de  bonis  non  .should  have  been  taken  out  to  the 
estate  of  Mr.  Lane.  For  the  plaintiffs  it  was  contended,  first,  that  the  defendant, 
who  was  a  mere  wrong  doer,  could  not  dispute  the  title  of  Mrs.  Lane,  who  had  been 
for  several  years  in  actual  possession  of  the  furniture  in  question,  or  of  the  plaintill' 
;is  her  representative  ;  and  next,  that  there  was  evidence  to  go  to  the  jury  that  Mrs. 
Lane  had  become  entitled  iu  her  own  right  to  the  furniture.     [308]  The  first  point 
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was  reserved  for  the  opinion  of  the  Court,  and  it  was  agreed  that  the  question  upon 
the  evidence  also,  instead  of  being  left  to  the  jurv,  should  be  submitted  to  the  Court, 
and  its, effect  determined  by  them;  and  a  verdict  was  thereupon  taken  for  the  defen- 
dant on  the  second  issue,  leave  being  reserved  to  the  plaiutifi'  to  move  to  set  it  aside, 
and  enter  a  verdict  for  the  plaintiff,  with  £50  damages. 

Eompas,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Humfrey,  in  this  term,  shewed  cause,  and  contended,  that  it  was  clear  upon  the 
evidence  that  Mrs.  Lane  had  no  title  except  as  the  administratrix  of  her  husband,  to 
whom  it  was  admitted  that  the  furniture  originally  belonged ;  and  therefore  that  the 
plaintiffs  could  derive  no  title  from  her,  but  ought,  to  entitle  them  to  the  posse.ssion, 
to  have  obtained  administration  de  bonis  non  to  the  effects  of  Mr.  Lane.  The  Court 
desired  to  hear 

Bompas,  Serjt.,  and  Gurney,  in  support  of  the  rule.  There  are  two  grounds,  one 
of  law,  and  the  other  of  fact,  on  which  the  plaintiffs  ought  to  lecover.  First,  a  prima 
facie  case  was  proved  in  point  of  law,  to  which  there  was  no  answer  on  the  part  of 
the  defendant.  As  against  a  wrong-doer,  the  actual  possessor  of  any  chattel  may 
maintain  an  action  for  it.  Nay,  the  mere  finder  of  it,  though  he  does  not  thereby 
acquire  an  absolute  property  or  ownership,  has  such  a  property  as  will  enable  him  to 
keep  it  against  all  but  the  lightful  owner,  and  consequently  may  maintain  trover : 
Annory  v.  Delamirie  (1  Stra.  505).  So,  possession  under  a  general  bailment,  or  under 
a  transfer  invalid  for  non-compliance  with  a  statute,  is  sufficient  title  in  trover  against 
a  stranger  :  Sutton  v.  Buck  (2  Taunt.  302).  So  here,  the  proof  of  Mrs.  Lane's  having 
[309]  been  in  possession  of  this  furniture  for  two  years  and  a  half,  is  sufficient  evidence 
of  title  in  her,  as  against  a  mere  wrong-doer.  [Parke.  But  here  the  wrong  is  done 
to  no  particular  party  in  actual  possession  ;  the  goods  were  then  bona  vacantia ;  then 
the  question  is,  who  has  the  legal  right,  by  relation  to  the  grant  of  administration. 
What  defence  would  the  defendant  have  against  the  party  who  should  afterwards  take 
out  administration  de  bonis  non?]  A  wrong  doer  may  be  answeraljle  to  more  than 
one  party.  A  person  may  be  liable  for  use  and  occupation  both  to  the"  party  who  put 
him  into  possession,  and  also  to  the  paramount  rightful  owner.]  Parke,  B.  There 
he  would  have  a  right  of  indemnity  against  the  pai'ty  who  put  him  into  possession, 
and  therefore  ultimately  would  not  be  compelled  to  pay  twice  over.  [Prima  facie, 
there  were  the  goods  of  Mrs.  Lane  herself :  if  so,  prima  facie,  they  belong  to  her 
representative.  Then,  can  a  part}',  who  shews  by  evidence  no  right  whatever,  take 
them  out  of  the  possession  of  the  representative  In  Crosskey  v.  Mills  (1  C.  M.  &  R. 
298),  where  the  plaintiff,  being  in  posses.sion  of  the  goods  of  an  intestate  under  a  bill 
of  sale,  employed  the  defendant,  an  auctioneer,  to  sell  them,  it  was  held,  that  notwith- 
standing notice  to  the  contrary  from  the  widow  of  the  intestate,  the  defendant  was 
bound  to  account  to  the  plaintiff  for  the  proceeds:  and  there  Parke,  B.,  says,  "The 
plaintiff  was  the  person  who  originally  employed  the  defendant  to  sell.  Therefore, 
prima  facie,  the  defendant  was  bound  to  account  to  the  plaintiff.  Admitting  that  the 
defendant  could  set  up  the  jus  tei-tii,  and  shew  that  he  was  liable  to  account  to  a  third 
person,  it  is  not  shewn  here  that  there  was  a  title  in  any  third  person  :  no  person  has 
taken  out  letters  of  administration."  A  real  jus  tertii  must  be  shewn,  not  a  mere 
possibility  of  one.  Suppose  a  party  is  in  possession  of  goods  as  bailee,  under  a 
responsibility  to  account  for  [310]  them  to  the  real  owner,  cannot  he  sue  a  wrong 
doer  in  trover?  Now  the  responsibility  of  an  administrator,  according  to  his  bond 
given  to  the  ordinary,  is  to  make  a  true  inventory  of  the  goods  of  the  intestate;  well 
and  truly  to  administer  them  according  to  law ;  to  make  a  just  and  true  account  of 
his  administration  ;  and  to  deliver  and  pay  the  residue  as  the  Judge  by  decree  or 
sentence  shall  appoint.  He  is,  therefoie,  a  bailee  under  bond  to  distribute  according 
to  law,  and  to  redeliver  what  he  does  not  distribute.  Has  he  not  a  right  to  enforce 
possession  of  the  goods  which  he  is  so  to  account  for  and  redeliver  ?  [Parke,  B.  The 
plaintiff'  is  under  no  obligation  by  virtue  of  the  bond  entered  into  by  Mrs.  Lane. 
Eolfe,  B.  The  condition  of  the  bond  is,  not  that  the  party,  his  executors,  adminis- 
trators, &c.,  shall  account,  but  only  that  the  party  himself  shall  make  out  an  inventory 
and  render  an  account.]  Supposing  these  goods  to  have  been  part  of  the  estate  of 
the  husband,  yet  by  the  conversion  of  them  to  her  own  use,  the  widow  committed 
a  breach  of  the  bond,  for  which  her  estate  is  liable  :  In  the  Goods  of  Hall  (1  Hagg. 
Cons.  Kep.  130) ;  Archbishop  of  Ccmkrhury  v.  Robais  (1  C.  &  M.  690) :  then  is  not  her 
representative  entitled  to  the  possession  of  them,  in  order  to  protect  herself  from  that  l! 
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liability?  In  2  Saund.  47  a.,  it  is  said,  "Where  an  executor  declares  [in  trover]  upon 
the  possession  of  his  testator,  and  of  a  conversion  by  the  defendant  after  his  death, 
it  is  sufficient,  because  the  property  is  vested  in  the  executor,  and  that  draws  after 
it  the  possession  in  law." 

But,  secondly,  these  goods  might,  upon  the  facts  proved,  be  considered  as  having 
been  reserved  to  Mrs.  Lane,  as  her  share  of  her  husband's  property.  They  were 
valued,  and  for  two  years  and  a  half  afterwards  she  continued,  with  the  knowledge 
of  the  other  parties  entitled,  to  use  them  as  her  own,  and  no  claim  was  shewn  to  have 
been  made  to  them.  It  w:is  more  natural  that  she  should  [311]  keep  than  sell  them. 
It  is  reasonable  to  suppose  that  on  the  sale  of  the  leasehold  property,  the  estate  was, 
by  agreement  of  the  parties,  so  divided  as  that,  the  widow  taking  these  goods  as  part 
of  her  share,  the  proportions  were  according  to  their  respective  rights.  It  is  analogous 
to  the  case  of  a  bequest  of  a  legac}'  to  an  executor,  in  which  case  his  a.ssent  is  presumed, 
and  mere  possession  is  almost  enough  to  vest  it.  Here  the  only  facts  leading  to  the 
contrary  conclusion  are,  that  five  years  before  the  goods  were  her  husband's,  and  that 
she  was  his  administratrix  :  but  that  does  not  rebut  the  presumption  to  bo  derived 
from  her  user  of  them,  which,  unless  she  had  acquired  a  title  to  them  as  her  own, 
could  only  be  by  a  violation  of  her  duty  as  administratrix,  which  will  not  be  presumed. 

Cur.  adv.  vult. 

On  a  subsequent  day  the  judgment  of  the  Court  was  delivered  by 

Pakke,  B.  This  case  was  argued  a  few  days  ago,  on  shewing  cause  against  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiff. 

The  facts  were  these :  — The  plaintifi",  Mrs.  Elliott,  was  the  administratrix  of  her 
late  mother  Mrs.  Lane,  who  was  also  the  mother  of  the  defendant's  wife.  Mrs.  Lane's 
husband  died  in  November,  1827.  His  household  furniture  was  removed  after  his 
death  by  his  widow  to  another  house,  in  which  she  took  up  her  residence  with  her 
daughter  Mrs.  Elliott :  a  small  part,  for  which  there  was  not  room  in  that  house,  w;is 
sent  to  the  defendant's.  In  October,  1829,  the  furniture  and  the  effects  of  Lane 
were  valued  b}'  Mrs.  Lane,  in  order  to  take  out  administration  to  her  husband,  which 
she  afterwards  did,  and  died  in  July,  1832.  The  furniture  at  Mrs.  Lane's  was  used 
by  her ;  and  some  leaseholds  of  her  late  husband's  were  sold,  but  whether  the  pro- 
ceeds were  applied  to  the  payment  of  her  husband's  debts,  what  was  the  amount  of 
these  debts,  and  whether  Mrs.  Lane  had  any  funds  of  her  own  to  pay  [312]  them 
with,  did  not  appear.  After  the  death  of  Mrs.  Lane,  in  1838,  the  furniture,  formerly 
Lane's,  was  sold,  with  Mrs.  Elliott's  concurrence,  by  order  of  the  defendant ;  and 
some  dispute  having  taken  place  about  the  proceeds  between  the  parties  entitled, 
Mrs.  Elliott,  in  li:::40,  tooTv  out  administration  to  her  mother,  and  brought  this  action 
in  that  character  for  the  conversion,  which  took  place  by  the  sale  in  1838. 

On  the  trial,  it  appeared  to  me  that  the  plaintiffs  were  not  entitled  to  recover, 
but  that  administration  de  bonis  non  should  have  been  taken  out  of  the  estate  of 
Mrs.  Lane.  My  brother  Bompas  contended,  that  as  the  defendant  was  a  wrong  doer, 
he  could  not  dispute  the  title  of  Mrs.  Lane  and  the  administratrix.  This  point  was 
reserved.  He  also  contended,  that,  at  all  events,  there  was  evidence  to  go  to  the 
jury  that  Mrs.  Lane  had  become  entitled  in  her  own  right  to  the  furniture  afterwards 
sold.  I  should  have  left  that  evidence  to  the  jury,  but  it  was  agreed  on  both  sides, 
that  it  should  be  submitted  to  the  Court  above,  and  its  effect  determined  by  us,  as 
well  as  the  point  of  law  which  wiis  reserved.  On  the  motion  for  a  new  trial,  the 
same  objections  were  made,  and  very  ably  argued. 

It  is  unnecessary,  in  this  ca.se,  to  decide  the  question,  whether,  in  an  action  of 
trespass  or  trover  for  personal  property,  the  simple  fact  of  possession,  which  is 
unquestionably  evidence  of  title,  is  conclusive  evidence,  and  constitutes  a  complete 
title,  in  all  ciises,  against  a  defendant  who  is  a  mere  wrong  doer,  as  it  does  in  actions 
of  trespass  to  real  property,  and  in  those  actions  for  injuries  to  personal  chattels, 
in  which  the  plaintiff  had  a  special  property  in  such  chattels  :  for  in  the  present  Ciise 
the  plaintiffs  were  not  in  possession  of  the  chattels,  the  subject  of  this  suit,  at  the 
time  of  the  conversion  ;  and  the  only  way  in  which  this  action  can  be  supported,  is  by 
virtue  of  the  relation  which  takes  place  by  law  to  the  death  of  the  deceased,  in  [313] 
favour  of  his  personal  representative,  in  all  cases  of  intermediate  injury  to  his 
chattels.  But  the  title  of  the  plaintiff  as  personal  representative  of  Mrs.  Lane, 
relates  back  to  her  death,  with  respect  to  these  chattels  only  which  were  her  own, 
and  which  vest  in  her  administrator  ;  and  the  simple  question  then  is,  whether  the 
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chattels  iu  question  were  her  own  property.  If  they  were  not,  the  plaintiffs  have  no 
title  whatever  to  them,  and  cannot  maintain  this  action. 

It  was  ingeniously  contended,  that,  even  admitting  that  the  effects  were  not  Mrs. 
Lane's  own,  still  the  administration  bond,  into  which  Mrs.  Lane  no  doubt  entered, 
gave  a  sort  of  custody  or  special  property  in  her  husband's  effect  unadministered, 
until  an  administration  de  bonis  non  should  be  taken  out :  which  special  interest 
would  enable  him  to  maintain  an  action  for  their  conversion  after  her  death.  But 
we  are  clearly  of  opinion  that  such  is  not  the  eflfect  of  the  bond  ;  her  own  adminis- 
trator is  liable  to  the  extent  of  her  assets,  for  all  breaches  of  the  condition  of  the  bond  ; 
but  he  has  no  right  or  intei'est  in  the  unadministered  effects,  all  of  which  devolve  on 
the  administrator  de  bonis  non  after  the  death  of  the  administratrix. 

The  only  question  then  is,  whether  those  chattels,  which  were  formerly  the 
husband's,  became,  by  any  means,  his  widow's  in  her  own  right :  and  this  is  the 
question  of  fact  which  we  have  to  dispose  of,  by  the  consent  of  the  parties,  instead  of 
the  jury. 

The  administratrix  might  have  acquired  a  title  by  payment  of  the  debts  of  the 
intestate  to  an  equal  value  with  the  chattels,  or  by  taking  those  chattels,  by  an  agree- 
ment with  the  next  of  kin  intituled  under  the  statute  of  distribution,  or  even  without 
such  agreement,  by  appropriating  them  to  herself  as  her  own  share.  There  was  no 
direct  proof  either  of  payment  of  debts  by  Mrs.  Lane,  or  of  any  division  of  the  effects, 
by  agreement  with  the  next  of  kin,  or  otherwise ;  and  we  think  that  we  are  not 
warranted  iu  [314]  this  case  in  inferring  any  of  these  circumstances,  from  the  simple 
fact  of  the  possession  by  Mrs.  Lane  for  two  years  and  a  half,  and  the  use  of  the 
furniture.  Her  possession,  and  still  more  the  use  of  these  chattels,  is  no  doubt 
evidence  of  title  in  her  own  right ;  and  if  there  was  no  Other  proof  in  the  case, 
would  unquestionably  be  sufficient :  but  when  it  appears  that  the  goods  were  her 
husband's  at  his  death,  and  her  possession  that  of  an  administratrix,  it  becomes  a 
question  upon  all  the  facts,  whether  she  had  acquired  a  title  or  not  in  her  own  right ; 
and  we  are  not  satisfied  that  she  did.  For  any  thing  that  appears  in  the  case,  we  think 
the  goods  would,  at  the  time  of  the  alleged  conversion,  have  been  liable  to  an  execu- 
tion at  the  suit  of  a  ci'cditor  of  the  husband.  A  little  more  evidence  might  have 
given  a  different  complexion  to  the  case ;  but  upon  the  facts  in  proof,  we  think  we 
are  not  warranted  in  coming  to  any  other  conclusion,  than  that  the  property  remained 
uncharged  ;  and  therefore  the  rule  must  be  discharged. 

Eule  discharged. 

Cleworth  v.  Pickford  and  Others.  Exch.  of  Pleas.  1840. — Indebitatus  assump- 
sit for  work  and  labour,  and  for  services  in  navigating  certain  barges  for  the 
defendants.  Plea,  that  the  claim  was  for  wages  due  for  services  performed  by 
the  plaintifl"  as  master  of  a  boat  used  by  the  defendants  for  the  carriage  of  goods, 
they  being  common  carriers,  and  that  the  plaintiff  was  hired  by  them  under  an 
agreement,  that,  as  master  of  the  said  boat,  he  was  to  be  responsible  for  the 
safety  and  due  delivery  of  all  goods  taken  on  board  by  him,  and  was  to  be 
chargeable  for  all  pilferages  of,  or  damage  or  losses  to  any  goods  under  his 
charge  ;  and  that  the  amount  thereof  should  be  deducted  from  his  wages,  and 
might  be  pleaded  or  set  off  accordingly.  The  plea  then  averred  the  delivery  of  a 
pipe  of  wine  to  the  plaintiff'  on  board  the  boat ;  and  that,  whilst  it  was  so  in  the 
plaintiff''s  charge,  the  wine  was  pilfered  and  water  substituted  in  lieu  thereof, 
whereby  the  pipe  of  wine  was  greatly  damaged,  for  which  damage  the  defendants 
were  liable,  and  which  damage  amounted  to  a  certain  sum,  &c.,  which  far  exceeded 
the  amount  of  the  causes  of  action  in  the  declaration  mentioned.  The  defendants 
then  claimed  to  set-off  the  loss  they  had  thereby  sustained,  against  the  plaintiff's 
demand.  To  this  plea  the  plaintiff"  replied  de  injuria  : — Held,  that  the  replication 
was  improper. — Semble,  that  the  plea  amounted  to  the  general  issue. 

[S.  C.  8  Dowl.  P.  C.  873  ;  10  L.  J.  Ex.  41  ;  5  Jur.  174.] 

Assumpsit  for  work  and  labour  done,  and  for  services  in  navigating  certain  barges, 
&c.,  for  the  defendants  ;  with  a  count  for  goods  sold  and  delivered. 

[315]  Plea,  that  the  sum  of  money  in  the  first  count  mentioned  was  and  is  wages 
which  acccrued  due  to  the  plaintiff"  for  work  and  services  done  and  performed  by  the 
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plaintiff  and  his  servants  for  the  defendants,  as  a  master  in  the  service  and  employ  of 
the  defendants,  of  a  certain  boat  used  by  them  for  the  carriage  of  goods  for  hire,  they 
being  common  carriers  of  goods  for  hire ;  and  the  said  sum  of  money  in  the  second 
count  of  the  declaration  mentioned,  was  and  is  the  price  of  certain  goods  sold  and 
delivered  by  the  plaintiff'  to  the  defendants,  upon  the  occasion  of  his  leaving  their  said 
employ,  and  which  had  been  used  b}'  him  in  and  about  and  in  respect  of  the  navigation 
of  the  same  boat,  and  the  horses  which  drew  the  same.  And  the  defendants  further 
Siiy,  that  the  plaintiff  was  hired  by  them  as  master  of  the  said  boat,  under  and  by 
virtue  of  an  express  contract  and  agreement  theretofore  and  before  the  accruing  of 
the  said  causes  of  action,  to  wit,  on  the  1st  of  January,  18.3.5,  made  between  the 
defendants  and  the  plaintitl'  in  that  behalf,  and  which  said  contract  and  agreement 
contsiiiied  therein  certain  terms  .-uid  conditions  subject  to  which  the  defendants  took 
the  plaiiititl' into  their  .service  and  eniplo}^,  and,  amongst  others,  to  the  following,  that 
is  to  say  :  that,  as  master  of  the  said  boat,  he  was  to  be  fully  and  absolutely 
responsible  to  the  defendants  for  the  preservation,  safety,  and  due  delivery  of  all 
goods  taken  on  board  by  him,  and  he  was  to  be  charged  for  all  pilferages  of,  or 
damages,  or  losses  whatever,  to  or  in  respect  of  any  goods  then  under  his  charge,  by 
whomsoever  committed  or  sustained,  and  from  whatsoever  cause,  so  as  and  that  the 
amount  of  the  said  pilferages  or  damages  so  sustained,  although  not  actually  paid  by 
the  defendants,  were  to  be  deducted  from  his  wages  or  other  demand  of  his  against 
the  defendants,  and  might  be  pleaded  or  set  off  accordinglj'.  And  the  defendants 
further  say,  that  whilst  the  plaintiff"  was  so  in  their  service  and  employ  under  the 
said  contract  and  agree-[316]-nient,  and  upon  the  terms  and  conditions  contained 
therein,  to  wit,  on  the  5th  of  February,  1835,  a  certain  pipe  of  wine  of  great  value, 
to  wit,  of  the  value  of  £100,  was  delivered  to  the  defendants  as  such  common  carriers, 
to  be  carried  and  conveyed  hy  them  from  London  to  Leek,  in  the  county  of  Derby, 
and  thereupon  they,  to  wit,  on  the  same  da}'  and  3'ear  last  aforesaid,  caused  to  be 
delivered  to  the  plaintiff  on  boai-d  the  said  boat  whereof  he  was  such  master  as  afore- 
said, and  the  plaintiff  then  received  from  them  and  took  under  his  charge  as  such 
master,  the  said  pipe  of  wine  to  be  carried  and  conveyed  by  him  in  the  said  boat, 
upon  a  part  of  the  passage  aforesaid,  to  wit,  to  Stoke,  in  the  county  of  Stafford. 
And  the  defendants  further  say,  that  whilst  the  said  pipe  of  wine  was  so  in  the 
possession  and  under  the  charge  of  the  plaintiff  upon  the  said  part  of  the  said  passage 
as  aforesaid,  and  before  it  arrived  at  Stoke  aforesaid,  certain  of  the  contents  of  the 
said  pipe  of  wine,  to  wit,  twenty  gallons  of  the  wine  therein  contiuned,  were  pilfered 
and  lost  out  of  the  said  pipe,  and  water  substituted  in  lieu  thei'eof,  whereby  the  said 
pipe  of  wine  was  greatly  damaged  and  injured,  and  for  which  damage  and  injury  the 
defendants  were  by  law  liable  and  responsible  to  the  owner  of  the  said  pipe  of  wine. 
And  the  defendants  further  say,  that  the  said  damage  and  loss  amounted  to  a  certain 
sum,  to  wit,  the  sum  of  £50,  which  far  exceeded  the  amount  of  the  causes  of  action 
in  the  said  first  and  second  counts  of  the  said  declaration  mentioned  ;  and  they,  the 
defendants,  heretofore  and  befoie  the  commencement  of  this  suit,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  sustained  and  were  obliged  to  pay  money  and  damages, 
and  sustained  lo.sses  for  and  by  reason  and  on  account  of  the  said  damage  and  loss 
to  the  .said  pipe  of  wine  as  aforesaid,  to  a  large  amount,  to  wit,  to  the  amount  of  £50; 
and  they,  the  defendants,  have  always  claimed  and  do  claim  to  set  otf  and  allow  to 
the  plaintilf,  out  of  the  amount  of  the  said  money,  [317]  damages,  and  losses  so  paid 
and  sustained  by  them,  the  amount  of  the  said  causes  of  action  in  the  introductory 
part  of  this  plea  mentioned,  in  pursuance  and  according  to  the  said  contract  and 
agreement  as  aforesaid,  whereof  the  plaintiff"  hath  always  had  notice.     Verification. 

To  this  plea  the  plaintiff'  replied  dc  injuria. 

Special  demurrer,  assigning  for  causes,  amongst  other  things,  that  the  replication 
de  injuria  is  not  by  law  admissible  to  be  pleaded  in  reply  to  the  said  plea,  and  also 
for  that  the  said  replication  is  bad  for  duplicity  and  multifariousness,  in  attempting 
to  put  in  i.ssue  the  several  matters  contiiined  in  the  plea. 

The  plaintiff's  points  for  argument  stated  the  following,  amongst  other  objections 
to  the  plea;  viz.,  "that  the  agreement  therein  stated  is  for  the  settlement  of  future 
causes  of  action  in  a  manner  diff'erent  from  that  pointed  out  by  the  law,  and  seeks  to 
controul  the  jurisdiction  of  the  Courts  of  law  in  the  decision  of  such  causes  of  action, 
and  to  interfere  with  the  order  and  method  by  which,  by  law,  they  ought  to  be 
decided." 
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Martin,  in  support  of  the  demurrer.  It  will  be  said  that  the  plea  is  not  a  good 
plea,  because  it  sets  up  an  agreement  which  is  illegal ;  but  that  is  not  so.  It  in 
substance  sets  forth  an  agreement  that  the  defendant  should  be  at  liberty  to  set  off 
against  the  plaintiffs  wages  or  other  claim,  any  loss  or  damage  which  they  might 
sustain  in  respect  of  any  goods  which  they  intrusted  to  the  plaintiff'  or  put  under  his 
charge.  Before  the  statutes  of  set-off,  these  agreements  were  ver}'  common.  Dobson 
V.  Lockhart  (5  T.  R.  1.33)  and  Kimurky  v.  Hossack  (2  Taunt.  170)  are  instances  of  it. 
Then  the  next  question  is,  whether  the  replication  is  good,  and  it  is  submitted  that 
it  is  not.  It  puts  in  issue  the  agreement,  the  delivery  of  the  goods  to  the  [318] 
defendants,  and  the  loss  of  them.  A  great  variety  of  circumstances  stated  in  the  plea 
are  put  in  issue,  instead  of  the  issue  being  confined  to  one  single  point.  It  is  true 
that  in  Selby  v.  Bardons  (3  B.  &  Ad.  2),  a  plea  in  bar  to  an  avowry  involving  several 
matters  of  fact,  was  held  good  by  Parke,  J.,  and  Patteson,  J.,  but  Lord  Tenterden 
was  of  a  contrary  opinion  ;  and  Patteson,  J.,  said,  that  if  the  question  were  res  integra, 
he  should  have  had  no  hesitation  in  holding  that  the  pleas  were  bad,  on  account  of 
the  issue  tendered  by  them  being  multifarious.  This  plea  falls  within  the  exception 
in  Crogale's  case  (S  Kep.  66).  It  is  not  in  excuse,  for  it  claims  authority  from  the 
plaintiff'  to  set  off  the  defendants'  demand  ;  it  is  in  the  nature  of  a  set-oft';  and  there 
is  no  instance  of  a  replication  de  injuria  being  held  good  to  a  plea  of  set-off',  Isaac  v. 
Farrar  (1  M.  &  W.  65)  is  the  first  case  in  which  such  a  replication  was  held  good  in 
assumpsit,  and  the  other  Courts  have  only  so  held  in  conformity  with  that  decision. 
But  there  is  no  case  where  it  has  been  held  to  be  good  even  in  assumpsit,  except  in 
actions  on  bills  of  exchange,  and  this  Court  appears  to  have  come  to  the  decision  in 
Isaac  V.  Farrar,  on  the  ground  that  there  was  a  matter  in  existence  at  the  time  of  the 
breach,  which  constituted  a  prima  facie  case  of  liability.  This  is  a  case  of  indebitatus 
assumpsit,  and  the  plaintiff'  must  shew  by  proof,  that  a  debt  was  due  on  a  certain  day, 
at  which  time  an  excuse  existed  for  its  non-payment.  In  Crisp  v.  Griffiths  (2  C.  M. 
&  R  164),  Parke,  B.  puts  the  question  on  that  ground:  "The  plea  does  not  allege 
that  before  the  breach  of  the  defendant's  promise,  something  occurred  which  took 
away  the  plaintitl's  right  to  sue;  but  that  after  the  breach  was  committed,  something 
was  done  which  suspended  that  right."  It  ought  to  be  something  which  excuses  the 
performance  at  the  time  when  the  act  ought  to  be  performed  ;  but  this  matter  of 
defence  had  not  [319]  occurred  at  the  time  the  debt  accrued.  This  plea,  therefore, 
alleges  matter  not  of  excuse  but  of  discharge,  and  if  so,  the  replication  is  bad  :  Jones 
V.  Seni(/r  (4  M.  &  W.  123).  And  assuming  the  plea  to  be  bad,  as  amounting  to  the 
general  issue,  it  has  been  decided  by  this  Court,  that  in  such  a  case  the  replication  de 
injuria  is  improper ;  Elivdl  v.  The  (h'aiul  Junction  Railway  Company  (5  M.  &  W.  669)  ; 
Parker  v.  Riley  (3  M.  &  W.  230).  And  it  was  also  held  in  the  last  case  that  the 
replication  de  injuria  was  bad,  where  the  plea  amounted  to  an  avoidance  of  the 
contract  itself.  [Lord  Abinger,  C.  B.  I  doubt  whether  the  plea  does  not  amount  to 
the  general  issue.]  Then  as  there  is  no  special  demurrer  to  the  plea,  it  will  stand, 
and  the  replication  must  be  held  bad. 

Miller,  contra.  The  plea  confesses  a  breach  of  the  promise  at  the  time  of  the 
action  brought,  and  seeks  to  excuse  it  by  alleging  matter  ex  post  facto.  The  moment 
the  goods  are  sold  and  delivered,  the  defendants  become  indebted,  and  the  breach 
arises,  as  the  law  implies  a  promise  to  pay  on  request.  Here  the  loss  occurred 
during  the  continuance  of  the  plaintiff's  service  ;  and  the  defendants  were  to  be 
indemnified  for  losses  which  they  might  sustain  duiing  the  service.  The  breach  of 
that  agreement  could  not  have  arisen  until  the  defendants  were  called  upon  to  pay 
the  damage.  The  plea  admits  that  the  defendants  promised  to  pay  for  tbe  services 
of  the  plaintift'  on  request,  but  alleges,  that  since  then  they  have  been  called  upon  to 
pay  damage  to  a  greater  amount  than  what  became  due  for  his  services.  It  does 
not  amount  to  the  general  issue,  because  the  right  of  set-off  accrued  subsequently  to 
the  time  at  which  the  defendants  were  in  fact  indebted  to  the  plaintiff';  it  is  therefore 
merely  an  excuse  for  non-paj'ment.  It  is  only  since  the  new  Rules  that  this  replica- 
tion has  been  held  to  be  good  in  assumpsit. 

[320]  Secondly,  the  plea  is  bad  in  substance.  There  can  be  no  right  to  set  off 
unliquidated  damages.  The  contract  relied  upon  by  the  plea  is  applicable  only  to 
the  first  count,  not  to  the  count  for  goods  sold.  Again,  the  agreement  is  not  averred 
to  be  in  writing.  At  the  time  the  goods  were  sold  and  delivered,  the  defendants 
became  indebted,  and  then  they  say  they  did  not  pay  for  them,  because  they  had  this 
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excuse  ;  but  it  constitutes  no  excuse  at  all  in  law.  [Lord  Abinger,  C.  B.  This  is 
not  pleaded  as  a  set-off  by  statute,  but  by  agreement,  and  if  so,  it  amounts  to  the 
general  issue.]  In  order  to  bring  it  within  that  rule,  the  plea  ought  to  have  shewn 
that  the  damage  had  accrued  at  the  time  the  goods  were  sold  and  delivered  ;  but 
this  plea  in  effect  says,  at  the  time  the  goods  were  sold,  we  had  nothing  to  set  oft,  but 
now  we  have : — that  is  not  the  general  issue.  He  cited  Noel  v.  liich  (2  C.  M.  &  R. 
360)  and  Hemingwai/  v.  Hamilton  (4  M.  ii  W.  115).  In  the  latter  case  it  was  held, 
that  if  a  plea  admit  an  actual  breach,  it  can  only  amount  to  an  excuse  for  the  non- 
performance of  the  contract.  Besides,  this  plea  sets  up  as  a  defence  an  agreement 
which  was  invalid  :  for  it  is  clear  that  a  Court  of  law  cannot  be  ousted  of  its  juris- 
diction by  an  agreement  to  refer  the  matter  in  dispute  to  the  decision  of  a  private 
tribunal  ;  and  the  Court  will  not  allow  the  plaintiff,  by  such  means,  to  be  deprived  of 
the  compensation  for  services  to  which  he  is  entitled. 

IjORD  Abingek,  C.  B.  It  appears  to  me  that  this  plea  substantially  amounts  to 
the  general  issue.  It  states  that  the  plaintiff,  by  the  original  conti'act  under  which 
his  services  were  rendered,  agreed  to  accept  in  satisfaction  and  payment  for  the  services 
rendered  in  the  course  of  his  employment,  such  sum  as  might  be  due  after  deducting 
any  payments  which  the  defendants  were  liable  to  make  in  consequence  of  his 
negligence.  If  that  was  the  contract,  [321]  it  was  not  a  contract  which  entitled  the 
plaintiff'  to  maintain  an  action  of  indebitatus  assumpsit  for  his  services  ;  and  the  plea 
theiefore  amounts  to  the  general  issue,  as  it  denies  that  there  was  any  legal  contract 
resulting  from  the  services  performed.  In  all  cases  of  assumpsit,  either  the  circum- 
sUmces  of  the  ease  are  such  as  that  the  law  will  raise  a  promise  from  them,  or  it  arises 
out  of  a  special  agieement.  This  is  a  special  agreement ;  and  upon  the  face  of  the 
plea  it  appears,  that  whether  the  plaintiff'  is  entitled  to  be  paid  for  his  services, 
depends  upon  the  question  whether,  at  the  time  he  was  entitled  to  his  wages,  the 
money  which  the  defendants  had  been  obliged  to  pay  by  reason  of  his  negligence 
exceeded  the  amount  due  to  him  for  services ;  if  it  did,  then  he  has  agreed  that  such 
payments  shall  go  in  satisfaction  of  his  demand.  That  shews  that  his  demand  accrues 
under  a  special  contract,  and  not  by  legal  inference.  If  so,  the  plea  amounts  to  the 
general  issue  ;  and  then  the  replication  de  injuria  is  bad.  With  respect  to  the  last 
point  made  by  Mr.  Miller,  it  appears  to  be  entirely  a  misapplication  of  the  well  known 
rule  of  law,  that  an  agreement  to  refer  is  not  binding.  It  is  true  that  such  an  agree- 
ment is  not  binding  unless  it  is  acted  upon,  but  when  the  reference  has  taken  place, 
and  the  award  is  made,  it  becomes  so.  In  one  sense  it  does  not  oust  the  Court  of 
its  jurisdiction,  but  in  another  sense  it  does ;  for  when  the  award  is  made,  the  juris- 
diction of  the  Courts  is  gone  ;  and  all  the  Courts  have  to  sa}'  is,  whether  it  is  a  good 
award  or  not.  The  case  of  an  agreement  to  refer,  therefore,  does  not  apply  here. 
But  supposing  this  plea  does  not  amount  to  the  general  issue,  then  it  is  either  a  plea 
of  set-off,  or  a  plea  of  payment  in  satisfaction  ;  in  either  of  which  cases  the  replica- 
tion de  injuria  would  be  equally  inadmissible.  I  am  of  opinion,  however,  that  it 
amounts  to  the  general  issue. 

Aldekson,  B.  I  am  of  opinion  that  this  plea  is  either  [322]  equivalent  to  the 
general  issue,  or  else  is  a  plea  of  set-off,  which  has  not  been  answered  by  the  replica 
tion,  that  being  inconsistent  with  the  circumstiinces  stated  in  the  plea.  The  replica- 
tion says,  that  the  defendants  broke  their  promise  without  the  excuse  mentioned  in 
the  plea ;  but  the  plea  does  not  ofter  an  excuse  for  breaking  the  contract  declared 
on  ;  it  says  the  defendants  have  not  paid  the  plaintiff,  because,  under  the  agreement 
between  them,  they  have  a  demand  against  the  plaintirt'  in  respect  of  the  damages 
sustained  by  them  by  reason  of  his  negligence,  to  a  greater  amount,  which  they  are 
willing  to  set  off. 

GUKNEY,  B.,  and  Kolke,  B.,  concurred. 

Leave  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  defendants. 

Hunter  v.  Parker  and  Another.  Exch.  of  Pleas.  1840. — Semble,  that  the 
master  of  a  ship  has  authority,  wiien,  in  consetiuence  of  injury  to  the  ship  during 
the  voyage,  theie  is  no  prospect  of  bringing  her  to  the  termination  of  the  voyage, 
to  sell  her  for  the  benefit  of  all  parties  intei-ested. — At  all  events,  where  the 
proceeds  of  such  sale  have  been  received  by  the  owner,  that  is  a  sufficient  ratili- 
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cation  by  him  of  the  act  of  the  master  in  selling  her,  so  as  to  prevent  him  from 
afterwards  recovering  back  the  ship  from  the  purchaser  or  one  claiming  under 
him. — So,  it  is  equally  a  ratification  of  a  sale  by  an  auctioneer,  acting  under  a 
parol  authority  from  the  master. — And  where,  under  such  circumstances,  the 
ship  was  transferred  by  an  instrument  executed  by  the  auctioneer,  under  seal, 
but  in  other  respects  complying  with  the  requisitions  of  the  Registry  Act,  3  &  4 
Will.  4,  c.  55,  s.  31,  it  was  held,  that  the  ratification  of  the  owner  was  sufficient 
to  give  validity  to  the  transfer  ;  for  that,  as  the  statute  does  not  require  a  transfer 
under  seal,  the  instrument  might  have  the  effect  of  a  written  transfer  by  the 
master  according  to  the  statute,  as  well  as  that  of  the  deed  of  the  auctioneer. — 
The  purchaser  of  a  vessel  under  such  circumstances  cannot  set  up  any  defence 
of  lien  against  an  action  of  trover  by  the  owner. 

[S.  C.  10  L.  J.  Ex.  2S1.] 

Trover  for  a  ship  called  the  "Persian."  Pleas,  1st,  not  guilty;  2ndly,  that  the 
plaintiff'  was  not  lawfully  possessed  ;  and  issues  thereon. 

At  the  trial  before  Gurney,  B.,  at  the  London  Sittings  after  Michaelmas  Term, 
1839,  the  following  appeared  to  be  the  facts  of  the  case : — 

The  ship  in  question,  being  then  the  property  of  the  plaintiff',  as  the  surviving 
partner  of  the  firm  of  Hunter  and  Elliott,  who  were  her  registered  owners,  was 
stranded,  [323]  during  a  heavy  gale,  on  the  bar  of  the  harbour  of  Bathurst,  in  New 
Brunswick,  on  the  11th  of  November,  1835.  The  master  forthwith  called  a  survey 
of  the  vessel,  and  under  the  advice  of  the  surveyors  caused  certain  necessary  repairs 
to  be  done  for  her  immediate  safety,  and  wrote  home  to  the  plaintiff  for  instructions, 
but  received  none  of  any  kind.  The  vessel  remained  on  the  strand  the  whole 
of  the  following  winter  and  spring  ;  and  in  the  month  of  June,  1836,  the  master  called 
a  final  survey.  The  surveyors  reported  the  vessel  to  be  unseaworthy  ;  and,  acting 
upon  their  report,  the  master  sold  her  in  her  then  state,  by  auction,  to  Mr.  Cunard ; 
and  the  following  bill  of  sale  was  signed  and  sealed  by  the  auctioneer : — "  Whereas  the 
ship  or  vessel  called  the  '  Persian,'  of  the  burthen  of  257f  f  ton.s,  belonging  to  the 
port  of  Sunderland,  arrived  at  the  harbour  of  Bathurst,  in  New  Brunswick,  and  loaded 
there  a  cargo  of  timber  destined  for  Liverpool,  Great  Britain  ;  and  the  said  ship  or 
vessel,  having  her  said  cargo  on  board,  while  riding  at  anchor  in  the  roads  of  the  said 
harbour,  preparing  to  proceed  to  sea  on  her  said  voyage,  and  on  the  11th  day  of 
November,  in  the  year  of  our  Lord  1835,  experienced  a  heavy  gale  of  wind,  which 
diove  hei-  from  her  said  anchorage  on  the  shoals  or  flats  on  the  north  west  side  of  the 
harbour,  where  she  bilged  and  struck :  That  Henry  Stratford,  the  master  of  the  said 
ship  or  vessel,  caused  immediately  thereon  a  survey  or  examination  to  be  made  of  the 
state  of  the  said  ship  or  vessel,  and  according  to  the  report  or  recommendation  of  the 
surveyors,  the  said  Henry  Stratford,  mastei-  as  aforesaid,  and  acting  as  the  agent  for 
the  owners,  underwriters,  and  all  others  concerned  in  the  said  ship  or  vessel,  caused 
certain  things  to  be  done  and  performed  for  the  safety  and  preservation  of  the  said 
vessel,  with  her  cargo :  That  on  the  2nd  day  of  June  next  following,  which  was  in 
the  present  year  of  our  Lord  1836,  the  said  ship  or  vessel  being  still  on  the  flats  or 
shoals  aforesaid,  and  having  experienced  additional  damage  [324]  by  the  ice  during 
the  intervening  winter,  the  said  Heiny  Stratford  caused  another  and  final  survey  to 
be  held  on  the  said  vessel  by  competent  persons,  and  according  to  the  custom  of  the 
country,  the  result  of  which  survey  was  the  condemnation  of  the  said  ship  or  vessel 
as  unseaworthy,  &c.  ;  all  of  which  has  been  made  to  appear  unto  me,  as  well  by  the 
protest  of  the  said  Henry  Stratford,  as  by  the  testimony  of  the  .surveyors  and  other- 
wise ;  whereupon  the  said  Henry  Stratford,  acting  as  aforesaid,  applied  to,  directed, 
and  authorized  me,  Henry  W.  Baldwin,  an  auctioneer,  duly  licensed  and  qualified,  to 
advertise  for  sale,  and  to  sell  for  the  best  advantage,  for  the  benefit  of  owners, 
underwriters,  insurers,  and  all  others  whomsoever  interested  in  the  said  vessel,  the 
hull,  masts,  spars,  rigging,  boats,  and  fui'niture  of  or  belonging  to  the  said  ship  or 
vessel ;  and,  accordingly,  at  Bathurst  aforesaid,  on  the  15th  day  of  June,  1836,  after 
sufficient  notice  being  published  and  generally  made  known  of  the  same,  the  said  ship 
or  vessel  and  furniture  as  aforesaid,  were  off'ered  and  exposed  by  me  for  sale  at  public 
auction  ;  and  the  hull  being  then  and  there  set  up,  Henry  Cunard,  of  the  firm  of 
Cunard  &  Co.,  of  Bathurst  aforesaid,  appearing  the  highest  bidder,  therefore  it  was 


7M.&W.325.  HUNTER   ??.  PARKER  791 

accordingly  to  the  said  Henry  Cunard  knocked  down  and  sold  :  Therefore,  know  all 
men  by  these  presents,  that  I,  Henry  W.  Baldwin,  a  licensed  anctioneer  for  the 
county  of  Gloucester,  acting  under  and  by  the  authority  aforesaid,  and  for  and  in 
consideration  of  the  sum  of  £280,  lawful  money  of  New  Brunswick,  to  me  in  hand 
well  and  truly  paid  by  the  said  Henry  Cunard,  of  the  firm  of  Joseph  Cunard  &  Co., 
the  receipt  whereof  I  do  hereby  acknowledge,  for  the  uses  and  purposes  aforesaid, 
have  granted,  bargained,  sold,  assigned,  transferred,  and  set  over,  and  by  these  presents, 
do  fully  and  absolutely  grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
said  Henry  Cunard,  his  executors,  administrators,  and  assigns  for  ever,  all  that  ship  or 
vessel  called  the  'Persian,'  of  257  tons'  burthen,  [325]  or  thereabouts,  now  lying 
stranded  on  the  shoals  on  the  north  side  of  Alston  Point,  at  the  mouth  of  the  harbour 
of  Bathurst  aforesaid,  with  the  lower  masts,  bowsprit,  windlass,  and  all  furniture 
remaining  on  board  at  the  date  of  these  presents,  which  said  ship  or  vessel  had  been 
duly  registered  pursuant  to  an  act  of  Parliament  for  that  purpose,  and  a  copy  of  the 
certificate  of  registry  is  as  follows,  viz.  [the  certificate  of  registry  was  then  recited] : — 
To  have  and  to  hold  the  said  ship  or  vessel  called  the  'Persian,'  and  all  and  singular 
the  premises  hereinbefore  mentioned,  and  hereby  bargained  and  sold,  or  intended  so 
to  be,  and  every  part  and  parcel  thereof,  with  the  appurtenances,  unto  the  said  Henry 
Cunard,  his  executors,  administrators,  and  assigns,  to  and  for  his  and  their  own  proper 
use  and  benefit,  and  as  their  own  proper  goods  and  chattels,  henceforth  for  ever :  and 
I,  Henry  W.  Baldwin,  do  covenant  and  agree  to  and  with  the  said  Henry  Cunard, 
his  executors,  administrators,  and  assigns,  in  manner  following,  that  is  to  say,  that  I 
have  in  myself,  by  the  authority  and  for  the  purposes  hereinbefore  named,  and  by 
and  for  none  other,  full  power  and  absolute  authoi'ity  to  grant,  bargain,  sell,  transfer, 
and  set  over  the  said  ship  or  vessel  called  the  'Persian,'  with  the  appurtenances, 
unto  the  said  Henry  Cunard,  his  executors,  administrators,  and  assigns,  in  manner 
and  form  aforesaid,  according  to  the  true  intent  and  meaning  of  these  presents.  In 
witness  "  &c. 

The  auctioneer  had  no  authority  for  the  sale,  except  a  letter  from  the  master 
directing  it.  Cunard,  the  purchaser,  paid  part  of  the  purchase-money  to  the  master 
for  necessary  expenses,  and  the  balance  was  transmitted  by  him  to  his  agent  in 
England,  by  whom  it  was  paid  over  to  the  plaintiflP.  Cunard  got  the  vessel  oflT  the 
shoals  with  great  difficulty  ;  and  having  been  at  considerable  expense  in  fitting  her 
for  sea,  sent  her  with  a  cargo  to  England,  where  [326]  he  offered  her  again  to  the 
plaintiff  for  the  money  he  had  expended  upon  her,  but  which  the  plaintift'  refused  to 
give,  saying,  that  she  was  not  worth  so  much  ;  that  she  had  been  fairly  sold  and 
bought,  and  he  was  sorry  Mr.  Cunaid  had  made  a  bad  Ijargain.  Cunard  afterwards 
entered  into  a  negotiation  for  the  sale  of  her  to  a  Mr.  Briggs,  to  which  negotiation  the 
plaintiff  was  a  party,  and  told  Briggs  that  if  he  bought  her,  he  (the  plaintiff)  would 
not  interfere.  Briggs  did  buy  her,  and  subsequently  resold  hei'  to  the  present  defen- 
dants, and  the  plaintift'  supplied  her  with  stores  on  their  ci'cdit.  The  plaintiff',  not- 
withstanding, afterwards  demanded  the  vessel  back  from  the  defendants  :  and  on  their 
refusal  to  deliver  her,  brought  this  action  of  trover  against  them  to  recover  her. 

The  learned  Judge,  in  summing  up,  left  three  questions  to  the  jury: — First, 
whether  the  master,  in  selling  the  ship,  had  acted  bona  fide,  and  with  the  ititention  of 
doing  the  best  for  the  advantage  of  the  owner  and  of  all  parties  concerned.  The  jury 
found  that  he  had.  Secondly,  whether  there  was  an  actual  necessity  for  the  sale. 
The  jury  found  that  there  was.  Thirdly,  whethei-  the  plaintilF  had.  In'  his  subsequent 
conduct,  ratified  the  acts  of  the  master  with  knowledge  of  them.  The  jury  found 
that  he  had.  The  verdict  was  thereupon,  under  his  Lordship's  direction,  entered 
generally  for  the  defendants. 

In  Hilary  Teim,  1.S40,  Cresswell  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection.  He  made  the  following  points  : — First,  that  the  master  of  a  vessel 
has  not,  under  any  circumstances,  authority  to  sell  her  so  long  as  she  continues  a  ship, 
but  can  sell  a  mere  wreck  only,  which  it  was  clear  this  vessel  was  not :  L'cid  v.  Darlnj 
( 10  East,  143) :  secondly,  that  even  if  the  master  had  such  power  of  sale,  he  could  not 
delegate  it  to  the  auctioneer :  [327]  thirdlj',  that  the  bill  of  sale  being  by  deed,  and 
not  being  executed  as  the  deed  of  the  principal  (the  master),  was  therefore  void  under 
the  Ships'  Registry  Act,  3  i^  4  Will.  4,  c.  55  :  fourthly,  that  there  was  no  proof  of 
aTiy  ratification,  or  of  any  knowledge,  by  the  plaintift"  of  the  form  of  the  sale,  although 
theic  was  of  the  sale  itself:  and  lastly,  that  no  lien  existed  in  the  defendants,  and 
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therefore  there  was  no  defence  to  the  action,  if  the  property  in  the  ship  was  iu  the 
plaintiff  at  the  time  of  the  demand  and  refusal.     In  Easter  Term, 

Sir  W.  W.  Follett  and  R.  V.  Richards  shewed  cause  against  the  rule.  Upon  the 
evidence  and  the  finding  of  the  jury  in  this  case,  the  plaintiff  clearly  was  not  entitled 
to  recover  this  vessel  in  an  action  of  trover  against  the  defendants.  It  was  found  by 
the  jury,  and  it  is  now  to  be  taken  as  a  fact  in  the  cause,  that  this  ship  being  wrecked, 
and  lying  on  the  strand  of  New  Brunswick  in  such  a  state  that  it  became  a  matter  of 
necessity  to  sell  her  as  a  stranded  vessel  and  a  wreck,  the  master  in  so  selling  her 
acted  with  perfect  bona  fides,  and  for  the  advantage  of  all  parties  :  and  it  is  further 
found  that  every  thing  which  he  did,  received  the  .sanction  and  ratification  of  the 
plaintiff,  with  full  knowledge  of  the  circumstances.  More  than  this,  it  appeared  that 
the  purchase-money  of  the  wreck  was  paid  to  and  received  by  the  plaintiff  himself; 
that  the  defendants  were  bona  fide  purchasers  of  the  vessel,  when  repaired,  with  the 
plaintiff's  knowledge  and  sanction,  and  that  part  of  her  fittings-np  and  furniture,  as 
she  now  is,  were  supplied  to  the  defendants  by,  and  paid  for  to,  the  plaintiff  himself. 
It  would  be  a  strange  state  of  the  law  if  the  plaintiff',  under  such  circumstances,  could 
recover  the  vessel  back  in  trover  from  these  defendants.  But  it  is  said  that  the  sale 
by  the  master  was  void,  because  the  Registry  Act  has  not  been  complied  with.  It  is 
submitted,  [328]  however,  in  the  first  place,  that  that  statute  does  not  apply  at  all 
to  such  a  case  as  the  present ;  and  next,  that  if  it  does,  it  has  been  sufficiently 
complied  with. 

First,  this  is  a  case  of  necessity,  in  which  the  law  permits  the  master  to  dispose  of 
the  vessel  as  his  own,  he  acting  bona  fide.  The  law  on  this  subject  was  certainly 
otherwise  at  one  time;  and  in  Reid  v.  Darhy  (10  East,  14.3),  a  sale  by  the  master, 
under  the  order  of  a  Vice  Admiralty  Court,  of  a  vessel  which  had  been  reported  by 
surveyors  to  be  unfit  to  proceed  with  her  cargo,  and  that  the  expense  of  repairing  her 
would  be  more  than  her  value  when  repaired,  was  held  to  be  void  for  want  of  a 
compliance  with  the  forms  prescribed  by  the  Registry  Acts.  But  subsequent  cases 
have  clearly  established  that  the  master  is  justified  in  selling  the  ship  under  circum- 
stances like  the  present,  and  the  objection  as  to  the  Registry  Act  occurs  no  where  but 
in  Reid  v.  Darhy :  see  Cambridge  v.  Anderton  (2  B.  &  Cr.  691  ;  4  D.  &  R.  203),  Robertson 
v.  Clark  (1  Bing.  445;  8  Moore,  622),  Hayman  v.  Moultoii  (.5  Esp.  65).  It  is  an 
important  question,  whether  an  act  of  Parliament,  passed  for  public  purposes  connected 
with  the  employment  of  shipping,  is  to  apply  to  the  case  of  a  sale,  under  an  absolute 
necessity,  of  a  stranded  or  wrecked  vessel,  where  she  is  sold,  not  by  the  owners,  as  a 
ship  for  use,  but  by  the  master  as  their  agent  under  the  peculiar  circumstances.  In 
Cambridge  v.  Anderton,  the  argument  was  used  that  the  ship  in  that  case  was  not 
a  wreck,  liecause  she  was  sold  as  a  ship,  with  her  certificate  of  registry  :  upon  which 
Abbott,  C.  J.,  observes — "  The  master  had  no  power  to  sell  the  register."  In  the  case 
of  The  (h'utitudine  (3  Rob.  Adm.  R.  240),  where  it  was  held  that  the  master  may, 
under  circumstances  of  urgent  necessity,  hypothecate  the  .ship.  Lord  Stowell,  adverting 
to  the  paucity  of  authorities  on  the  subject,  says — "The  law  of  cases  of  necessity 
[329]  is  not  well  furnished  with  precise  rules  ;  necessity  creates  the  law,  it  supersedes 
rules  ;  and  whatever  is  rea.sonable  and  just  in  such  cases,  is  likewise  legal."  Applying 
that  principle  here,  are  you  to  extend  to  this  case  of  strict  necessity  the  rules  which 
govern  the  sale  of  British  ships,  as  such,  for  the  purpose  of  being  used  ?  It  is  true, 
the  wreck  may,  by  expending  a  large  sum  upon  it,  be  converted  again  into  a  vessel 
fit  for  sea,  and  used  ;  but  it  is  not  .sold  as  a  ship,  but  as  a  wreck.  By  the  8th 
section  of  the  Registry  Act,  3  &  4  Will.  4,  c.  55,  it  is  enacted,  that  if  any  ship  or 
vessel  registered  under  the  authority  of  the  act  shall  be  deemed  or  declared  to  be 
stranded  or  unseaworthy,  and  incapable  of  being  recovered,  or  repaired  to  the 
advantage  of  the  owners,  and  shall  for  such  reasons  be  sold  by  order  or  decree  of  any 
competent  Court,  for  the  benefit  of  the  owners,  the  same  shall  be  taken  and  deemed 
to  be  a  ship  or  vessel  lost  or  broken  up,  within  the  meaning  of  the  act,  and  shall  never 
again  be  entitled  to  the  privileges  of  a  Bi  itish-built  ship,  for  any  purposes  of  any  trade 
or  navigation.  It  appears  somewhat  strange  that  the  order  or  decree  of  a  Court 
should  be  required  in  such  a  case,  since  that  cannot  make  the  necessity  the  greater. 
But  this  enactment  assumes  that  the  provisions  of  the  act  are  not  to  be  complied  with, 
and  yet  that  the  property  passes  by  the  sale.  How,  then,  can  the  oiiginal  owner 
resume  possession  of  her  after  such  sale  ?  what  can  he  do  with  her  1  She  will  not  be 
more  entitled  to  the  privileges  of  a  British-built  ship  in  the  hands  of  the  party  who 
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has  thus  sold  her,  th<an  in  those  of  the  vendee.  But  the  case  of  Beid  v.  Darby,  on 
which  the  phxintift"  i-elies,  even  supposing  it  to  be  maintainable,  is  distinguishable  from 
the  present.  In  the  first  place,  it  arose  under  the  stat.  34  Geo.  3,  c.  68,  the  pro- 
visions of  which  difler  materially  from  those  of  the  3  &  4  Will.  4,  e.  .5.5.  In  the  next 
place,  the  facts  were  very  different.  There  the  ship  was  re-[330]-ported  to  be  unfit 
to  proceed  with  her  cargo,  but  that  she  was  repairable  for  that  purpose  at  an  expense 
exceeding  her  value  when  repaired.  But  further,  the  owner  there  had  done  nothing 
to  ratify  the  sale,  still  less  had  he  received  any  part  of  the  proceeds.  If,  however, 
the  case  be  quoted  as  an  authority  that  in  all  cases  of  sale  by  the  master  of  a  disabled 
ship,  the  forms  of  the  Registry  Act  must  be  complied  with,  it  is  submitted  that  to 
that  extent  it  is  not  maintainable  in  point  of  law  ;  and  that  if  by  reason  of  the 
necessity  the  master  had  a  right  to  sell,  he  had  a  right  to  do  all  that  was  necessary 
towards  completing  the  transfer.  [Parke,  B.,  referred  to  Ban-  v.  Gibson  (3  M.  &  W. 
390).]  That  case  does  not  appear  to  be  very  applicable  to  the  present.  Suppose,  in 
this  case,  instead  of  repairing  the  vessel,  Cunard  had  broken  her  up,  could  the  plaintiff 
have  recovered  the  materials  in  trover?  Or  suppose  the  case  of  a  vessel  actually  sunk, 
and  in  that  state  sold,  and  afterwards  raised  up  and  converted  again  into  a  ship, 
would  she  be  within  the  provisions  of  the  Registry  Act?  The  question  is,  what  she 
is  at  the  time  of  the  sale  ;  if  then  a  mere  wreck,  the  subsequent  conversion  of  her 
into  a  ship  can  make  no  difference. 

But,  secondly,  the  Registry  Act  was  in  fact  complied  with  here.  The  31st  section 
enacts,  that  when  and  so  often  as  the  property  in  any  ship  or  vessel,  or  any  part 
thereof,  belonging  to  any  of  his  Majesty's  subjects,  shall,  after  registry  thereof,  be 
sold  to  any  other  or  others  of  his  Majesty's  subjects,  the  same  shall  be  transferred 
b}'  bill  of  sale  or  other  instrument  in  writing,  containing  a  recital  of  the  certificate  of 
registry,  &c.,  otherwise  such  transfer  shall  not  be  valid  or  effectual  for  any  purpose 
whatever,  either  at  law  or  in  equity.  This  section  does  not  require  a  deed  ;  nor  is 
the  itistrument  required  to  be  signed  by  the  vendor  [331]  or  by  the  owner  ;  it  may 
therefore  be  executed  by  an  agent :  nor  are  any  particular  contents  required  in  it, 
except  a  recital  of  the  certificate  of  registry,  which  the  Isill  of  sale  in  this  case  did 
contain.  It  is  said,  however,  that  the  master,  if  any,  was  the  agent  of  the  owner,  and 
not  the  auctioneer;  but  the  auctioneer  acted  under  a  written  authority  from  the 
master.  It  is  objected,  indeed,  that  the  master  could  not  so  delegate  his  authority ; 
or  that,  at  all  events,  the  authority  to  execute  an  instrument  under  seal  must  itself 
be  under  seal.  But  the  seal  is  not  made  neces.sary  by  the  act ;  and  if  the  auctioneer 
bad  authority  to  execute  a  written  transfer,  his  putting  a  seal  upon  it  unnecessarily 
would  not  avoid  his  authority.  [Parke,  B.  According  to  Barr  v.  Gibfon,  no  action 
of  covenant  would  have  lain  on  an  implied  warranty  that  this  was  a  ship,  against  any 
body  but  the  auctioneer.]  Wliere  a  party  authorizes  another  to  execute  an  instrument 
for  him,  if  a  seal  be  not  necessary  it  is  binding,  although  a  seal  be  affixed  to  it.  In 
White  V.  Cuyler  (6  T.  R.  176),  it  was  held  that  if  a  feme  coverte,  without  any  authority 
from  her  husband,  contract  with  a  servant  hy  deed,  the  servant,  having  performed  the 
services  stipulated  for,  may  maintain  assumpsit  against  the  husband.  In  Brutlon  v. 
Burton  li-  Mills  (1  Chitty's  Rep.  707),  it  was  held  that  a  warrant  of  attorney  under 
seal,  executed  by  one  person  for  himself  and  his  partner,  in  the  absence  of  the  latter, 
but  with  his  consent,  was  a  sufficient  authority  for  signing  a  judgment  against  both. 
That  proceeded  on  the  ground  that  the  warrant  of  attorney  need  not  be  under  seal, 
for  one  partner  cannot  bind  the  otlier  partners  by  deed  :  Harrison  v.  Jackson  (7  T.  R. 
207) ;  and  also  upon  the  groinid,  which  is  no  less  applicable  to  the  present  case,  that 
after  the  warrant  of  attorney  was  given,  the  defendant  Burton  [332]  had  frequently 
admitted  its  validity.  That  case  appears  to  be  directly  in  point,  and  it  is  referred 
to  in  Collyer  on  Partnership,  261,  where  the  reason  for  the  judgment  is  stated  to  be, 
that  the  warrant  of  attorney  to  confess  judgment  need  not  be  under  seal.  In  Sugden 
on  Powers  (vol.  1,  p.  260,  6th  edition),  it  is  said,  "  Where  a  power  is  given  generally, 
without  defining  the  mode  in  which  it  must  be  executed,  it  may  be  exercised  either 
by  deed  or  will ; "  and  the  author  adds,  "  nor  is  it  necessary  that  the  power  should 
be  executed  by  deed  ;  a  simple  note  in  writing,  even  unattested,  would  be  a  good 
execution  of  the  power."  It  might  perhaps  be  said  that  the  owner  would  not  be  liable 
in  covenant  on  the  deed  ;  but  at  all  events  he  was  bound  by  the  transfer  of  the  ship, 
which  is  not  rendered  invalid  by  affixing  a  seal  to  it.  Suppose  the  owner  of  a  vessel 
gives  authority  in  writing  to  an  agent  to  transfer  the  vessel,  and  he  sells  it,  and  draws 
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up  the  transfer,  and  afterwards  puts  his  seal  to  it,  can  it  be  said  that  that  would 
render  it  void  1  It  is  surely  valid  as  a  transfer  in  writing.  It  may  be  said  that 
money  had  and  received  would  lie  to  recover  back  the  purchase-money,  but  that  is  at 
least  doubtful.  Where  a  party  keeps  a  chattel,  he  cannot  rescind  the  contract.  This 
case  is  not  distinguishable  from  that  of  an  award,  where  thei'e  is  no  authoritj'  to 
execute  it  by  an  instrument  under  seal  ;  and  it  is  put  by  Sir  Edward  Sugden,  in  his 
Treatise  on  Powers  (id.),  that  the  arbitrator  has  power  to  execute  it  by  an  instrument 
under  seal.  But,  at  all  events,  the  subsequent  ratification  by  the  plaintifT  forms  a 
sufficient  answer  to  the  objections,  both  as  to  the  authority  of  the  auctioneer  to  sell 
at  all,  and  as  to  the  form  of  the  transfer.  He  has  adopted  and  ratified  the  authority 
of  the  auctioneer,  by  acting  under  the  instrument  executed  by  him,  just  as  much  as  if 
he  had  beforehand  ex-[333]-piessly  and  formally  authorized  the  execution  of  it  under 
seal :  Maclean  v.  IJunn  (4  Bing.  722).  His  acts  amount  to  a  complete  and  Ijinding 
admission  that  all  the  requisites  to  a  good  transfer  have  been  complied  with.  This  is, 
therefore,  an  instrument  in  the  form  required  by  the  statute,  executed  by  an  agent 
whom  the  plaintift"  is  precluded  from  treating  as  having  acted  without  authority. 
The  stat.  34  Geo.  3,  c.  68,  required  the  instrument  to  be  signed  by  the  owner.  But, 
further,  even  if  the  instrument  be  not  in  itself  a  valid  transfer  of  the  plaintiff's  interest 
in  the  ship,  it  may  operate  as  an  agreement  to  give  possession,  and  to  execute  a  valid 
transfer  afterwards  ;  and  if  possession  be  given  accordingly,  the  vendor  surely  cannot 
recover  back  the  vessel  in  trover.  In  Bced  v.  Blandfcnxl  (2  Y.  &  J.  278;,  where  the 
master  and  part-owner  of  a  vessel  agreed  to  purchase  the  moiety  of  his  partner,  and 
having  paid  the  puchase-money  and  received  the  title-deeds,  which  he  deposited  as  a 
security  with  a  third  person,  had  the  entire  possession  of  the  vessel  given  up  to  him, 
but  his  partner  afterwards  refused  to  execute  a  bill  of  sale,  or  refund  the  money  :  it 
was  held,  that  an  action  for  money  had  and  received  would  not  lie  to  recover  the 
purchase-money,  as  the  parties  could  not  be  restored  to  their  original  situation.  That 
is  an  authority,  that  after  the  intended  purchaser  has  had  possession  of  and  used  the 
vessel,  and  the  parties  cannot  be  put  into  their  original  situation,  the  original  owner 
is  not  entitled  to  recover.  It  is  submitted,  however,  that  the  Registry  Act  has,  in 
this  case,  been  strictly  complied  with. 

Cresswell  and  W.  H.  Watson,  contrk  The  plaintiff  is  entitled  to  recover.  He 
was  the  owner  of  this  vessel,  and  unless  the  regulations  imposed  by  the  Registry  Act 
have  [334]  been  complied  with,  it  is  still  his  property,  and  he  must  be  entitled  to 
recover,  unless  the  defendant  has  some  right  to  retain  her  on  the  ground  of  lien.  The 
facts  of  the  case  are,  that  this  ship  being  stranded  in  a  foreign  port,  the  master,  not 
having  express  authority  to  sell  her,  authorizes  the  auctioneer  to  do  so,  and  assumes 
to  give  him  all  the  implied  authority  which  he  had  himself ;  the  auctioneer  does 
accordingly  sell  her,  and  executed  a  bill  of  sale  which,  by  its  very  terms,  is  an  instru- 
ment under  seal :  he  does  affix  a  seal  to  it,  and  introduces  into  it  covenants  that  he 
has  full  power  and  authority  to  sell  the  vessel.  Reid  v.  Darlnj  (10  East,  143)  is 
directly  in  point  to  shew  that  the  master  had  no  original  authority  to  sell  the  ship 
under  these  circumstances,  when  she  was  capable  of  being  repaired,  and  the  voyage 
continued,  as  the  event  shewed  ;  but,  supposing  he  had  such  authority  in  a  case  of 
necessity,  that  still  the  vessel,  subsisting  as  such,  and  capable  of  being  used  for  the 
purposes  of  navigation,  and  being  so  used  in  fact  after  repair  on  the  spot,  could  only 
be  conveyed  by  "the  master  in  the  form  prescribed  by  the  Registry  Act:  and  the 
requisites  of  that  act  were  in  no  way  complied  with  in  the  present  case.  There  it  was 
urged  in  the  argument,  that  the  Registry  Act  did  not  apply  to  a  sale  of  necessity  :  but 
Lord  Ellenborough  says — "  It  is  not  found  that  the  ship  wa.s  not  navigable,  but  only 
that  she  was  not  capable  of  being  navigated  home  with  her  then  cargo;"  and  Le 
Blanc,  J.,  says,  "While  the  subject-matter  remains  in  the  form  of  a  ship,  though 
wanting  repairs,  which  perhaps  it  might  not  be  woith  the  owner's  while  to  make, 
would  not  the  provisions  of  the  Register  Acts  continue  to  apply  to  it,  if  it  were  in  a 
British  porf?"  And  Lord  Ellenborough  adds,  "Must  we  not  consider,  under  the 
Register  Acts,  whether  the  vessel  were  sold  as  a  ship  capable  of  repair,  or  as  a  mere 
[335]  wreck?"  Now  here  this  vessel  was  certainly  sold  as  a  ship,  and  those  observa- 
tions strictly  apply  to  shew  that  she  could  not  be  legally  sold  as  such,  without  a  due 
compliance  with  the  Registry  Act.  But  it  is  said,  that  after  the  vessel  arrived  in 
England,  the  plaintiff  recognised  the  sale,  and  sold  to  and  supplied  the  ship  with  stores. 
But  circumstances  of  that  nature  cannot  be  an  answer  to  the  objection  that  the  express 
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provisions  of  an  act  of  Parliament  have  not  been  complied  with.  It  is  said,  indeed, 
that  there  was  no  necessity  for  any  bill  of  sale  under  the  circumstances  of  this  case. 
The  master,  however,  has  no  authority  to  sell  a  vessel  as  long  as  she  continues  a  ship, 
under  any  circumstances.  His  authority  is  limited  to  the  command  of  the  ship. 
When  it  becomes  a  wreck,  and  the  boards  and  planks  of  the  ship  are  cast  afloat,  it  is 
admitted  that  he  may  sell  the  materials  of  which  she  was  composed.  Camhriilge  v. 
Anderhm  (2  B.  &  C.  691  ;  4  D.  &  li.  203)  has  no  bearing  on  the  present  case.  It  was 
there  held,  that  on  a  contract  of  indemnity  on  a  policy  of  insurance,  where,  by  means 
of  one  of  the  pei'ils  insured  against,  the  ship,  the  subject  of  insurance,  ceased  to  retain 
the  character  of  a  ship,  and  \v.\i,  properly  speaking,  a  wreck,  the  assured  were  entitled 
to  recover  hs  for  a  total  loss.  1  here  the  ship  was  abandoned,  and  there  was  a  total 
loss,  and  consequently  the  owner  would  be  entitled  to  recover.  But  those  cases  of 
policies  have  no  bearing  on  the  present  question.  According  to  the  decision  in  Bmr 
V.  Gibson  (.3  M.  &  W.  390),  this  vessel  did  continue  to  be  capable  of  being  transferred 
j;s  a  ship  at  the  time  of  the  conveyance,  though  she  might  be  totally  lost  within  the 
meaning  of  a  contract  of  insurance.  If  she  so  far  retained  the  character  of  a  ship  as 
to  be  capable  of  being  sold  as  such,  she  is  within  the  Ships'  Registry  Act.  The  case 
of  The  G rat itu-lZZS]  dine  (3  Rob.  Adm.  Rep.  240)  has  been  cited,  where  it  was 
held  that  a  master  may  hypothecate  the  ship  or  cargo  for  repairs  in  a  foreign  port, 
such  repairs  being  neces.sary  for  the  prosecution  of  his  voyage :  but  it  has  been  held 
that  he  cannot  sell  the  ship  and  cargo.  If  he  sells  the  ship,  he  destroys  the  object  of 
the  voyage.  In  Freeman  v.  The  East  India  Company  (5  B.  &  Aid.  617),  it  was  held 
that  the  captain  of  a  ship  had  no  right  to  sell  the  ship  except  in  the  case  of  an 
absolute  necessity  ;  and,  the  jury  having  found  that  there  was  no  absolute  necessity 
for  the  sale,  that  the  purchaser  acquired  no  title,  and  the  original  owners  were 
entitled  to  recover  its  value.  There  are  several  authorities  to  shew  that  a  master 
cannot  sell  the  ship,  though  he  may  hypothecate  her,  and  they  do  not  appear  ever  to 
have  been  overruled  : — Johnson  v.  Shippen  (2  Ld.  liiiym.  982),  Hayman  v.  MonUon.{d) 
Here  the  defendants  have  proved  this  to  be  a  ship,  because  it  was  capable  of  being 
got  off.  If  the  jury  have  found  her  to  be  a  ship,  the  captain  had  no  authority  to 
sell,  and  the  property  does  not  pass  ;  if  she  was  not  a  ship,  then  it  does.  In  Barr  v. 
Gibson,  this  Court  draws  the  distinction  between  what  is  to  be  considered  as  a  ship 
for  the  purposes  of  navigation,  and  what  amounts  to  a  total  loss.  "True,  the  subject 
of  the  transfer  had  the  form  of  a  ship,  although  on  shore,  with  the  possibility,  though 
not  the  probability,  of  being  got  off.  She  was  still  a  ship,  though  at  the  time  incap- 
able of  being,  from  the  want  of  local  conveniences  and  facilities,  beneKcially  employed 
as  such."  Then  the  defendants  have  proved  that  this  was  not  only  a  ship,  but 
capable  of  being  got  off  and  repaired.  Beid  v.  Darhy  shews  first  that  the  master 
has  no  authority  under  such  circumstances  to  sell  the  ship ;  but,  secondly,  that  if  it 
were  a  case  of  necessity,  and  that  he  had  authority  on  that  ground  to  sell  her,  he 
[337]  must  do  so  in  the  form  prescribed  by  the  Registry  Act.  With  respect  to  the 
supposed  ratification  of  the  contract  after  the  ship's  arrival  in  England,  there  is  no 
pretence  for  saying  that  the  plaintiff  ever  knew  of  the  mode  in  which  she  had  been 
transferred.  And  even  if  it  be  assumed  that  the  captain  had  authority  to  sell,  he 
could  not  transfer  that  authority  to  the  auctioneer.  In  Roll.  Abr.  tit.  Authority,  C, 
it  is  said — "An  executor  having  authority  to  sell  cannot  sell  by  attorney.  Co.  9, 
Combe,  77  b"  And  in  2  Roll  Abr.  tit.  Feoffment,  R.  pi.  13, — "An  attorney  cannot 
make  a  letter  of  attornej'  to  another  to  make  binding."  But  even  supposing  that  the 
authority  could  be  delegated  to  the  auctioneer ;  yet,  inasnuich  as  the  act  done  by  him 
was  by  a  deed  under  seal,  there  must  have  been  an  authority  under  seal  to  enable  him 
to  do  so.  .'Mthough  a  parol  authority  may  be  sufficient  to  .-luthorizc  the  exocutioti  of 
a  written  instrument,  it  is  not  so  when  the  instrument  is  under  seal.  In  Harrison  v. 
Jackson  (7  T.  R.  207),  it  was  held  that  one  partner  cannot  bind  the  other  partners  by 
deed,  llorsky  v.  IiU,sh,{b)  there  cited,  was  an  action  of  covenant  on  a  charterparty, 
to  which  the  defendants  pleaded  the  general  issue :  and  it  appearing  that  the  deed 
was  executed  by  "G.  Dwyer,  by  order  and  for  account  of  Messrs.  Rush  and  Tolson," 
but  that  Dwyer  had  only  a  verbal  authority  from  the  defendants  to  execute  the 

(d)  5  Esp.  65 :  more  fully  stated  and  observed  upon  in  Abbott  on  Shipping,  8,  9, 
10,  3rd  ed. 

(6)  Guildhall  Sittings  after  Michaelmas  Term,  1788. 
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charterparty,  Lord  Kenyon  held,  that  the  action  could  not  be  maintained  ;  for  that  a 
deed  could  not  be  executed  by  an  agent,  so  as  to  bind  the  principal,  unless  he  were 
authorized  by  deed  under  seal ;  and  that  though  one  partner  might  bind  another  by 
written  instruments,  he  could  not  do  so  by  deed,  without  a  special  power  under  seal 
for  that  purpose.  But  it  is  said,  that  though  this  contract  was  executed  by  an  instru- 
ment under  seal,  it  was  still  good  as  a  simple  transfer  in  writing,  which  [338]  need 
not  have  had  a  seal  to  render  it  valid.  The  cases  cited  for  the  defendant  were  cases 
wheie  the  nature  of  the  instrument  was  not  altered  by  the  affixing  of  a  seal.  In  the 
case  of  an  award  or  of  a  will,  it  is  neither  more  nor  less  than  an  award  or  a  will, 
because  it  is  under  seal ;  that  does  not  alter  the  nature  of  it.  Besides,  in  the  case  of 
an  award,  the  action  would  be  on  the  submi.ssion  or  the  agreement  to  submit.  But  if 
I  authorize  a  party  to  sign  an  agreement  of  reference  for  me,  and  he  executes  a  deed 
or  a  bond,  I  am  not  bound  by  it.  Sugden  on  Powers  has  been  cited,  to  shew  that 
where  a  power  is  given  generally,  without  defining  the  mode  in  which  it  is  to  be 
executed,  it  is  not  necessary  that  it  should  be  executed  by  deed,  but  that  a  simple 
note  in  writing  is  sufficient ;  but  what  instrument  is  it  that  operates  in  those  cases  ? 
Clearly,  the  instrument  creating  the  power,  so  that  it  be  in  writing.  There,  also,  the 
authority  being  given  by  a  deed,  there  is  an  authority  to  execute  by  a  deed.  Even  if 
the  master  was  here  substituted  for  the  owner,  and  assuming  he  had  by  law  authority 
to  sell  the  ship,  he  had  no  right  to  delegate  that  authoritj'  to  the  auctioneer,  to  enter 
into  a  contract  under  seal  in  his  own  name  ;  and  here  the  auctioneer  covenants  in  his 
own  name.  In  Comle's  case  (9  Rep.  76  b.),  it  was  resolved,  secondly,  "That  when  any 
one  hath  authority,  as  attorney,  to  do  anything,  he  ought  to  do  it  in  his  name  who 
giveth  the  authority  ;  for  he  appointeth  the  attornc}'  to  be  in  his  place  and  to  represent 
his  person,  and  therefore  the  attorney  cannot  do  it  in  his  own  name,  nor  as  his  own 
act,  but  in  the  name  and  as  the  act  of  him  who  giveth  the  authority."  The  same 
pi-inciple  is  laid  in  D' Ahridgcourt  v.  Ashley  (Moor.  SIS).  The  decisions  on  this  subject 
were  reviewed  and  recognised  in  Berkeley  v.  Hardy  (-5  B.  &  Cr.  355  ;  8  D  &  R.  102). 
There  an  indenture  was  made  between  "A.  for  and  on  behalf  of  B.  on  the  [339]  one 
part,  and  C.  on  the  other  part,"  A.  being  thereunto  authorized  by  writing  under  B.'s 
hand,  but  not  under  seal ;  and  A.  executed  the  deed  in  his  own  name  ;  it  was  held 
that  B.  could  not  maintain  covenant  on  the  deed,  although  the  covenants  were 
expressed  to  be  made  by  C.  to  and  with  B. 

Lastly,  trover  is  maintainable  in  this  case  Supposing  this  to  be  a  contract  to  sell 
the  mere  chattel,  but  not  carried  into  eflfect  in  compliance  with  the  Registry  Act,  the 
legal  title  to  it  would  remain  in  the  original  ownei',  although  a  Court  of  Equity  would 
have  compelled  the  transfer.  Unless  the  provisions  of  the  Registry  Act  are  complied 
with,  no  property  passes  by  the  bill  of  .sale  out  of  the  owner.  Nor  could  the 
defendants  acquire  any  lien  for  salvage,  or  for  money  expended  under  such  circum- 
stances. In  Satton  v.  Buck  (2  Taunt.  302),  it  was  held  that  the  lord  of  a  manor  is  not 
entitled  to  salvage,  for  taking  against  the  consent  of  the  owner,  and  preserving,  parts 
of  a  ship  thrown  on  his  manor,  when  the  servants  of  the  owner  are  there  to  take 
care  of  it  for  him.  That  is  also  an  authority  upon  the  former  point.  The  plaintifl" 
there  bought  and  paid  for  a  ship  stranded  on  the  English  coast,  but  the  transfer  was 
not  regular ;  he  tried  to  save  her,  but  she  went  to  pieces :  the  defendant  possessed 
himself  of  parts  of  the  wreck,  which  drifted  on  his  farm ;  and  it  was  held,  that  the 
plaintift"s  possession  enabled  him  to  recover  them  in  trover.  This  is  the  case  of  a 
ship  which  was  the  property  of  the  plaintifl',  but  which  has  been  sold  without  his 
authority  ;  and  even  if  the  master  had  authority  under  the  circumstances  to  sell  her, 
he  could  not  delegate  that  authority  to  another.  The  plaintiff  is  therefore  entitled  to 
maintain  trover  to  recover  her  from  the  defendants. 

The  judgment  of  the  Court  was  now  delivered  by 

[340]  Parke,  B.  Upon  the  argument  of  the  motion  for  a  new  trial  in  this  case, 
which  was  an  action  of  trover  for  the  ship  "  Persian,"  several  points  were  made,  which, 
on  account  of  their  importance,  were  thought  worthy  of  further  consideration  ;  and  the 
judgment  of  the  Court  has,  accordingly,  been  delayed  for  some  time. 

The  facts  were,  that  the  ship  "Persian"  was  the  property  of  the  plaintiff;  she  was 
stranded  on  the  coast  of  New  Brunswick,  in  the  autumn  of  1835,  and  remained  on 
the  strand  for  the  whole  of  the  winter.  The  captain  wrote  home  to  his  owner,  the 
plaintiff,  for  instructions,  and  could  get  none  ;  and  in  the  month  of  June  1836  a 
survey  was  called,  and  it  was  thought  best  to  sell  the  ship  in  the  state  in  which  she 
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was.  She  was  accordingly  sold  by  auction  to  Mr.  Cunard  ;  and  a  bill  of  sale  was 
signed  and  sealed  by  the  auctioneer,  of  which  the  following  is  the  substance  :— [His 
Lordship  then  stated  the  bill  of  sale,  as  ante,  p.  323.]  The  only  authority  which  the 
auctioneer  had  for  that  bill  of  sale,  was  a  letter  from  the  captain.  After  the  sale,  the 
balance  of  the  purchase-money  was  received  by  the  plaintiff  from  Cunard's  agent  in 
England.  Cunard  got  her  off  with  difficulty  ;  and  at  a  great  expense  fitted  her  for 
sea,  and  sent  her  to  P]ngland.  He  offeied  her  to  the  plaintiff  for  the  money  she  had 
cost  him,  but  the  plaintiff  would  not  give  it,  saying  "  that  she  was  not  worth  so  much  ; 
that  she  had  been  fairly  sold  and  bought ;  and  he  was  sorry  Cunard  had  made  a  bad 
bargain."  The  plaintiff  was  afterwards  a  party  to  a  negotiation  for  selling  her  to 
another  person  :  he  told  that  person,  if  he  bought,  he  would  not  interfere  :  he  did  buy  ; 
and  the  vessel  was  finally  sold  by  him  to  the  defendants.  The  plaintiff  afterwards 
supplied  her  with  stores  on  the  defendants'  ci-edit.  After  that,  the  plaintiff  made  his 
demand  upon  the  defendants,  and  the  defendants  refused  to  deliver  her  up. 

My  Brother  Gurney  left  three  questions  to  the  jury  : — 1st,  whether  the  captain 
acted  bona  fide ;  and  whether  he  [341]  did  the  best  for  the  advantage  of  the  owner. 
The  jury  found  that  he  did.  Secondly,  whether  there  was  a  necessity  for  the  sale. 
The  jury  found  that  there  was.  Thirdly,  whether  the  plaintiff  had  ratified  the  sale 
with  knowledge.  The  jury  found  that  he  had  ;  and  a  verdict  was  entered  for  the 
defendants. 

The  plaintiff's  counsel  moved  for  a  new  trial :  a  rule  nisi  was  granted  ;  and,  on 
the  argument,  they  rested  his  right  to  recover  on  these  grounds :  1st,  that  the  master 
of  a  ship  has  under  no  circumstances  the  power  of  selling  hei',  if  she  continue  a  ship — 
that  he  can  sell  a  mere  wreck  only,  which  this  vessel  was  not :  and  that  the  necessity 
for  the  sale,  found  by  the  jury,  will  not  justify  it.  Secondly,  that,  if  the  master  had 
power  of  sale,  he  could  not  delegate  it  to  the  auctioneer.  Thirdly,  that  the  bill  of 
sale  hy  the  auctioneer,  being  by  deed,  was  not  executed  as  the  deed  of  the  principal, 
and  was  void.  Fourthly,  that  there  was  no  ratification  by  the  principal  in  this  case 
of  the  form  of  the  sale,  though  there  was  of  the  sale  itself ;  for  there  was  no  proof  of 
any  knowledge  by  the  principal,  and  he  could  not  ratify  what  he  did  not  know.  Fifthly, 
that  a  lien  in  this  ease  on  the  part  of  the  defendant  did  not  exist,  and  that  there  was 
no  defence  to  the  action  of  trover,  if  the  property  was  in  the  plaintiff  at  the  time  of 
the  conversion. 

The  Court  have  had  no  difficulty  in  this  case,  except  that  which  arises  from  the  form 
of  the  bill  of  sale,  that  is,  its  being  an  instrument  under  seal. 

They  intimated  in  the  course  of  the  argument,  that  there  could  be  no  defence  on 
the  ground  of  lien  ;  and  that  if  the  property  was  in  the  plaintili'  when  the  refusal 
took  place,  the  plaintiff  must  recover.  The  question  then  is,  whether  the  property 
did  p;iss  by  the  bill  of  sale.  As  to  the  objection,  that  the  master  himself  had  no 
authority  to  sell,  it  is  unnecessary  to  pronounce  any  opinion  :  though  the  Court  do 
not  mean  to  intimate  that  the  mas-[342]-ter  has  not  such  a  power,  in  a  case  of  actual 
necessity,  notwithstanding  the  case  of  lieid  v.  Darbi/  (10  East,  143),  in  which  the  point 
was  judicially  decided  ;  for  it  appears  by  subsequent  authorities,  that  the  master  has 
by  virtue  of  his  employment,  not  merely  those  powers  which  are  necessary  for  the 
navigation  of  the  ship,  and  the  conduct  of  the  adventure  to  a  safe  termination,  but 
also  a  i)ower,  when  such  termination  becomes  hopeless,  and  no  prospect  remains  of 
bringing  the  vessel  home,  to  do  the  best  for  all  concerned,  and  therefore  to  dispose 
of  her  for  their  benefit.  It  is  a  case  of  necessity,  when  nothing  better  can  be  done 
for  the  benefit  of  the  master's  employers  ;  and  that  necessity  is  found  to  have  existed 
in  this  case.  But  here,  after  the  sale,  the  ])laintifi'  not  only  expressed  his  approval  of 
it,  but  actually  received  the  balance  of  the  purch.ise-money  from  the  agents  of  Mr. 
Cunard,  the  vendee  ;  which  is  clearly  a  ratification  of  the  sale,  and  prevents  any  question 
as  to  the  authority  of  the  master  to  m.ike  it.  But  then  it  is  said,  that  the  plaintiff  did 
not  know  the  mode  of  sale  ;  neither  that  it  was  effected  by  the  captain's  substitute,  the 
auctioneer,  nor  that  it  was  made  by  an  irregular  instrument.  The  jury  found  that  the 
sale  was  ratified  with  knowledge,  but  perhaps  there  was  not  sutticient  proof  of  knowledge 
of  all  the  particulars  of  the  sale.  In  our  opinion,  however,  this  is  not  material ;  for 
as  the  plaintiff  received  the  balance  of  the  purchase-money  from  the  vendee's  agent 
without  objection,  and  thereby  induced  him  to  suppose  the  sale  to  have  been  regularly 
made  with  his  consent,  au'l  to  part  with  the  ])rice,  ho  must  be  taken  either  to  have 
known  and  approved  of  the  mode  of  .sale,  or  to  have  waived  all  objection  to  it;  the 
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conduct  of  the  plaintiflf  amounted  therefore  to  a  ratification  of  ever^'  thing  that  could 
be  ratified  by  parol ;  and  therefore  sanctioned  the  delegation  of  authority  to  the 
auctioneer,  and  the  sale  [343]  by  him ;  and  put  the  vendee  in  the  same  situation  as 
if  the  plaintiff'  had  expressly  directed  the  sale  to  be  made  in  the  form  in  which  it  was 
made.  But  neither  a  parol  i-atification  nor  a  parol  authority  could  have  the  effect  of 
giving  power  to  the  auctioneer  to  execute  a  deed  for  the  plaintiff,  or  to  make  the  bill 
of  sale  his  deed  :  such  a  power  could  be  given  by  an  instrument  under  seal  only ;  and 
must  be  executed  in  the  name,  and  as  the  act  and  deed  of  him  who  gave  the  power ; 
for  a  power  of  attorney  transfers  no  interest :  the  attorney  is  merely  thereby  put  in 
place  of  the  principal,  and  represents  his  person,  and  his  own  act  could  convey  nothing  : 
Combe's  case  (9  Kep.  7.5,  77).  If  one  have  power  by  letter  of  attorney  to  make  leases 
for  3'ears  by  indenture,  the  attorney  ought  to  make  them  in  the  name  and  style  of 
his  master;  Bac.  Abr.  Leases  (J.),  s.  10.  And  this  holds  in  regard  to  all  solemn 
instruments  under  seal :  and  if  an  instrument  under  seal  were  necessary  in  this  case, 
there  was  neither  the  requisite  authority  nor  the  proper  form  of  conveyance,  to  make 
it  a  valid  act.  But  the  statute  3  &  4  Will.  4,  c.  55,  s.  .31,  does  not  necessarily  require 
a  bill  of  sale — an  insti'ument  in  writing  reciting  the  certificate  of  registry,  is  enough  ; 
nor  does  it  require  such  instrument  to  bear  the  signature  of  the  party  conveying: 
and  if  there  had  been  no  seal  'to  this  instrument,  which  does  contain  such  a  recital,  it 
would  have  been  sufficient ;  for  when  a  contract  may  be  made  by  any  species  of  written 
instrument,  the  same  strictness  is  not  required  as  in  formal  instruments  under  seal. 
The  sale  of  merchandize  above  the  value  of  ,£10  might  be  made  by  an  agent,  by  note 
in  writing,  describing  him  as  sucli,  though  not  signed  by  the  agent  for  the  principal, 
or  even  without  referring  to  his  character  of  agent  at  all ;  and  a  ship  may  be  transferied 
by  a  document  as  informal,  provided  always,  in  the  case  of  a  British  ship,  that  the 
certificate  of  regis-[344]-tiy  is  duly  recited.  The  instrument,  therefore,  would  have 
been  unquestionably  valid,  if  there  had  been  no  seal.  The  whole  difficulty  in  the 
case  arises  from  that  circumstance.  The  addition  of  the  seal  has  the  effect  of  causing 
the  auctioneer  to  be  liable  to  an  action  of  covenant  on  his  express  covenant;  and  the 
instrument  is  unquestionably  his  deed,  and  is  not  the  deed  of  the  principal ;  nor  could 
it  ever  have  been  :  but  it  is  still  a  writing :  it  purports  to  convey,  not  any  interest 
from  the  agent  himself,  but  such  as  he  is  empowered  to  convey  :  and  as  we  assume 
it  to  have  been  made  with  the  authority  of  the  principal,  and  by  his  direction,  and 
to  have  been  so  made  in  this  form  (in  consequence  of  the  subsequent  ratification),  we 
think  we  may,  consistently  with  the  established  rules  of  law,  give  it  the  efTect  of  a 
written  transfer  of  the  ship  by  the  principal,  as  well  as  that  of  the  deed  of  the  agent. 

The  authorities  relied  upon  by  the  plaintiff' are  distinguishable.  Moor.  818,  was 
the  case  of  a  release,  which  must  be  under  seal,  and  unless  it  be,  the  release  of  the 
principal  is  void.  In  Berkdey  v.  Hardij,  the  point  decided  was,  that  where  an  agent 
authorized  by  writing,  but  not  under  seal,  demised  by  indenture,  the  principal,  who 
was  no  party  to  the  indenture,  could  not  maintain  an  action  upon  it :  it  was  not  decided 
that  no  interest  passed  to  the  lessee.  On  the  other  hand,  there  is  no  case  precisely 
in  point  in  favour  of  the  defendant.  In  White  v.  Cuylcr,  the  deed  of  a  feme  covert 
had  no  operation  at  all  as  against  her ;  it  was  merely  void,  and  being  adopted  by  the 
husband,  became  his  agreement  alone.  In  Brutton  v.  Burton  &  Mills,  a  warrant  of 
attorney  for  two  partners,  executed  by  one  for  both,  was  held  to  bind  both ;  one  as 
his  deed,  and  the  other  by  subsequent  ratification,  not  as  a  deed,  but  an  instrument 
of  consent.  In  that  case  the  instrument  purported  to  be  the  act  of  two  partners,  and 
effect  was  given  to  it  as  such,  as  far  as  the  case  permitted.  The  present  case  bears 
some  analogy  to  the  last.  It  is  the  deed  of  the  auc-[345]-tioneer,  but  it  also  may 
operate,  by  the  consent  of  the  principal,  as  a  written  transfer  from  him,  as  it  certainly 
would  have  done  if  there  had  been  no  seal  to  it ;  and  in  order  to  prevent  the  instrument 
from  failing  in  its  effect,  and  ut  res  magis  valeat  quam  pereat,  we  do  not  feel  ourselves 
precluded  from  holding  that  it  operates  to  transfer  an  interest.  If  the  authority  had 
been  b}'  deed  to  convey  by  deed,  the  instrument  would  have  been  clearly  inopei-ative 
for  that  purpose  ;  but  the  authority  is  by  parol ;  and  must  be  assumed  to  have  been  to 
convey  in  the  form  in  which  it  was  conveyed :  and  this  we  think  may  be  supported. 

Kule  discharged. 

End  of  Michaelmas  Term. 
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[346]      Reports    of   Cases    Argued   and    Determined    in    the    Courts    of 
Exchequer,  and  Exchequer  Chamber,  Hilary  Term,  4  Victorlc. 

Regula  Generalis. 

It  is  ordered,  thcat  a  party  entitled  to  appear  to  a  declaration  in  ejectment,  may 
appear  and  plead  thereto  at  any  time  after  service  of  such  declaration,  and  before  the 
end  of  the  fourth  day  after  the  term  in  which  the  tenant  is  required  by  the  notice  to 
appear ;  and  may  proceed  to  compel  the  plaintiff'  to  I'uply  thereto,  or  may  sign  judg- 
ment of  non-pros.,  notwithstanding  such  plaintili'  may  not  have  obtained  a  rule  for 
judgment  on  such  service  of  declaration  :  and  that  a  plaintiff  who  may  have  omitted 
to  obtain  a  rule  for  judgment  within  the  time  prescribed  by  the  present  rules  and 
practice,  shall  be  entitled,  on  production  of  such  plea,  to  an  order  of  a  Judge  for 
leave  to  draw  up  a  rule  for  judgment,  as  of  the  time  at  which  such  rule  for  judgment 
should  have  been  obtained. 

(Signed  by  all  the  Judges.) 


[347]  Gii.LETir.  Green.  Exch.  of  Pleas.  Jan.  12,  1841. — An  action  on  the  case  for 
the  infringement  of  a  patent,  is  within  the  operation  of  the  3  &  4  Vict.  c.  24,  s.  2  ; 
and  notwithstanding  the  provisions  of  the  stat.  5  &  6  Will.  4,  c.  S.'J,  s.  3,  the 
plaintiff,  recovering  only  nominal  damages,  cannot  have  his  full  costs,  or  treble 
costs,  without  a  certificate  under  the  former  act. — And  the  Court  held,  that, 
after  the  taxation,  the  Judge  had  no  power  to  grant  such  certilicate. 

[S.  C.  9  Dowl.  P.  C.  219;  10  L.  J.  Ex.  124;  5  Jur.  9.] 

Whateley  moved  for  a  rule,  calling  upon  the  defendant  to  shew  cause  why  the 
Master  should  not  tax  the  plaintiff  his  treble  costs,  pursuant  to  the  stat.  5  &  6  Will.  4, 
c.  83,  s.  3.  This  was  an  action  on  the  case  for  the  infringement  of  a  patent ;  and 
the  atiidavit  stated,  that  a  prior  action  had  been  tried  between  the  same  parties,  in 
which  the  plaintiff  obtained  a  verdict,  and  the  Judge  ceitified  under  the  above 
statute,  that  the  validity  of  the  patent  came  in  question  before  him.  This  certificate 
was  given  in  evidence  for  the  plaintiff  on  the  trial  of  the  present  action,  which  was 
tried  before  Lord  Abinger,  C.  B.,  on  the  13th  of  July,  1840,  when  the  plaintiff  again 
obtained  a  verdict  for  nominal  damages.  Ten  days  before  the  trial  (3rd  July,  1840), 
the  3  ife  4  Vict.  c.  24,  came  into  operation  ;  but  no  application  was  made  to  the  Lord 
Chief  Baron  at  the  trial  to  certify,  under  that  statute,  that  the  action  was  brought  to 
try  a  right.  The  Master  refused  to  tax  the  plaintiff  treble  costs  under  the  5  &  6 
Will.  4,  c.  83,  s.  3,  on  the  ground  that  the  case  fell  within  the  provisions  of  the 
3  ife  4  Vict.  c.  24,  s.  2.  Whateley  now  contended  that  the  latter  act  could  not  have 
intended  to  affect  the  right  to  treble  costs  under  the  5  &  6  Will.  4,  e.  83 ;  and  further, 
that  it  did  not  apply  to  ca.ses  where  it  appeared  by  the  pleadings  in  the  cause  that  a 
bona  tide  right  came  in  question.  At  all  events,  he  urged  that  the  Lord  Chief  Baron 
might  now  gi'ant  a  certificate  under  the  3  &  4  Will.  4,  c.  24.  In  Slmttkwmih  v.  Cocker 
(9  Dowl.  P.  C.  70),  the  Court  of  Common  Pleas  held  that  a  Judge  might  alter  his 
certificate  granted  under  that  act,  after  the  trial. 

Parke,  B.  If  we  entertained  any  doubt  on  this  matter,  [348]  we  should  think 
it  right  to  grant  a  rule  to  shew  cause  ;  but  we  do  not.  This  is  certainly  an  unfortunate 
case ;  but  it  is  clear  that  it  falls  within  the  act  of  3  &  4  Vict.,  which  applies  to  "any 
action  of  trespass  on  the  case."  Then  it  is  said  the  Lord  Chief  Baron  has  still  the 
power  of  certifying  ;  but  that  is  not  so  :  the  statute  expressly  directs  that  the  plaintiff 
shall  not  recover  costs  where  the  damages  are  under  40.^.,  unless  the  Judge  "shall 
immediately  afterwards  certify  "  that  the  action  was  brought  to  try  a  right,  e^c.  It 
may  even  be  a  question  whether  the  Judge  could  grant  the  certificate  after  another 
cause  had  been  called  on. (a) 

Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

(a)  See,  however,  Thompson  v.  Gibson,  post,  vol.  8. 
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HOLFORD  V.  DuNNETT.  Exch.  of  Pleas.  Jan.  13, 1841. — Tbe  first  count  of  a  declara- 
tion was  framed  upon  an  agreement  whereby  the  plaintiff  agreed  to  let,  and  tbe 
defendant  agreed  to  take,  certain  premises,  subject  to  conditions  therein  specified, 
and  whereby  it  was  agreed  that  the  defendant  should  keep  the  windows  and  all 
other  parts  of  the  premises,  except  the  roof  and  main  timbers,  and  the  outside 
in  effectual  repair :  and  alleged  as  a  breach,  that  he  permitted  them  to  be  out 
of  repair.  The  second  count  stated,  that  in  consideration  that  the  defendant 
had  become  and  was  tenant  to  the  plaintiff  of  a  certain  other  messuage  and 
premises,  the  defendant  promised  to  use  them  in  a  tenant-like  and  proper 
manner ;  and  alleged  as  a  breach,  that  he  did  not  use  the  said  last-mentioned 
premises  in  a  tenant-like  and  proper  manner,  but  made  holes  in  the  walls, 
damaged  the  doors,  &c.  At  the  trial,  one  contract  of  demise  only,  applying  to 
one  house  only,  was  proved  : — Held,  that  the  plaintifl"  could  not  recover  damages 
in  respect  of  the  breaches  alleged  in  both  counts,  inasmuch  as  they  must  be  taken 
to  have  reference  to  different  messuages. 

■  [S.  C.  10  L.  J.  Ex.  101.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  by  an  agreement  made 
between  the  plaintifl'  and  the  defendant,  the  plaintiff  agreed  to  let,  and  the  defendant 
agreed  to  take,  certain  premises  situate  at  Kusholme,  in  the  county  of  Lancaster, 
known  as  Heald  House,  with  the  garden,  orchard,  coach-house,  and  stable  thereunto 
belonging,  subject  to  ceitain  conditions  therein  specified,  as  to  the  pay-[349]-ment  of 
rent,  taxes,  &c. ;  that  it  was  agreed  that  the  defendant  should  forthwith  do  certain 
repairs  therein  also  specified,  and  should  keep  the  windows,  and  all  other  parts  of  the 
premises,  except  the  roof  and  main  timbers  and  the  outside,  in  effectual  repair. 
Breach,  that  the  defendant  permitted  the  windows,  and  all  other  parts  of  the  said 
premises,  except  the  roof,  &c.,  to  be  in  want  of  repair.  The  second  count  stated,  that 
in  consideration  that  tbe  defendant  had  become  and  then  was  tenant  to  the  plaintiff 
of  a  certain  other  messuage  or  dwelling-house,  garden,  orchard,  coach-house,  stable, 
and  premises  of  the  plaintiff',  he,  the  defendant,  then  promised  to  use  the  said  last- 
mentioned  messuage  or  dwelling-house,  &c.,  in  a  tenant-like  and  proper  manner,  for 
and  during  the  continuance  of  the  said  last-mentioned  tenancy.  Breach,  that  the 
defendant  did  not  nor  would,  during  the  continuance  of  the  said  last-mentioned 
tenancy,  use  the  said  last-mentioned  messuage,  &c.,  in  a  tenant-like  and  proper 
manner,  but  on  the  contrary  thereof,  wrongfully  and  unjustly  made  divers  large  holes 
in  the  walls  of  the  said  last-mentioned  messuage  or  dwelling-house,  and  damaged  the 
doors  thereof,  took  away  the  turf,  and  cut  down  and  removed  shrubs  and  flowers 
therefrom,  &c.  The  third  count  charged  the  defendant  with  removing  an  iron  gate 
erected  by  him,  and  which  be  had  agreed  to  leave  upon  the  premises. 

Pleas,  first,  uon  assumpsit;  secondly,  to  the  first  count,  that  the  plaintiff  did  not 
repair  the  premises  pursuant  to  his  agreement :  thirdly,  to  the  first  count,  that  the 
defendant  did  not  allow  the  windows,  &c.,  to  be  in  want  of  repair ;  fourthly,  to  the 
2nd  count,  that  the  defendant  did  use  the  messuage,  &c.,  therein  mentioned,  in  a 
tenant-like  and  proper  manner : — on  which  issues  were  joined. 

At  the  trial  before  Kolfe,  B.,  at  the  last  Liverpool  assizes,  the  plaintiff,  having 
proved  a  written  agreement  for  the  demise  of  the  premises  in  question  to  the 
defendant,  as  set  out  in  the  first  count,  and  also  a  breach  of  the  agreement  [350]  by 
the  non  repair  of  the  windows  and  other  parts  of  the  premises,  as  stated  in  that 
count,  was  about  to  give  evidence  of  the  breaches  charged  in  the  second  count ;  upon 
which  it  was  objected  for  the  defendant,  that  inasmuch  as  one  contract  of  demise 
only  had  been  proved,  applying  to  one  house  only,  viz.  the  express  written  contract 
stated  in  the  first  count,  no  evidence  could  be  received  of  breaches  assigned  under 
another  and  diff'erent  implied  contract,  on  which  the  second  count  was  framed.  The 
learned  Judge  overruled  the  objection,  and  the  plaintiff'  accordingly  proceeded  to  give 
evidence  of  the  cutting  down  and  carrj'ing  awaj'  of  fruit  trees  and  flowers,  and  the 
taking  away  of  turf,  as  alleged  in  the  second  count;  and  the  jury  found  a  verdict 
for  the  plaintiff  on  the  two  first  issues,  damages  £10,  aud  for  the  defendant  on  the 
third  issue. 

In  Michaelmas  Term,  Cresswell  obtained  a  rule  nisi  for  a  new  trial,  on  the  objectioa 
taken  at  Nisi  Prius;  against  which 
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Dundas  and  Cowling  now  shewed  cause.  The  breaches  in  both  counts  are 
substantiall.v  the  same.  The  defendant  has  entered  into  a  special  agreement  in 
writing,  which  he  is  bound  to  keep  in  its  terms  ;  but  he  is  also  subject  to  the  more 
general  contract  incident  thereto,  and  implied  by  law  from  the  relation  of  landlord 
and  tenant,  to  keep  the  premises  in  tenantable  repair.  These  two  contracts — one 
express  and  the  other  implied — might  well  co-exist,  unless  the  latter  were  expressly 
excluded  by  the  former ;  as  a  tenant  under  leaseholds  also  subject  to  the  custom  of 
the  country,  unless  the  lease  expressly  exclude  it:  IIiMon  v.  Warren  (1  M.  &  W.  466). 
Could  not  a  plaintiff  recover  for  work  and  labour,  when  the  work  contracted  for  under 
a  written  agreement  had  been  performed  I  [Parke,  B.  There,  there  are  two  [351] 
contracts  made  at  different  times :  here,  there  are  two  things  agreed  to  be  done  at  the 
same  time,  one  by  an  express  written  contract,  the  other  implied  from  the  relation  of 
landlord  and  tenant,  and  imported  into  it.]  The  first,  the  express  written  contract, 
was  executory,  because  it  was  made,  so  far  as  appears,  before  the  defendant  actually 
became  tenant ;  the  other  arose  afterwards,  when  he  became  tenant  by  taking  posses- 
sion. In  Puwley  v.  IFulker  (5  T.  R.  373),  the  declaration  contained  three  counts  ;  the 
first  alleging  that  on  such  a  day  the  defendant  became  and  was  tenant  to  the  plaintiff 
of  a  farm,  in  consideration  whereof  he  undertook  and  promised  not  to  carry  away  from 
the  farm  any  straw,  &c. ;  the  second  count  stated,  that  for  the  same  consideration  the 
defendant  undertook  and  promised  to  cultivate  the  land  in  a  good  and  husbandlike 
manner,  according  to  the  custom  of  the  country  ;  and  the  third,  to  manage  and  cultivate 
the  land  according  to  the  course  of  good  husbandry.  On  motion  in  arrest  of  judg- 
ment, the  Court  held  that  the  bare  relation  of  landlord  and  tenant  was  a  sufficient 
consideration  for  the  promises  laid  in  the  declaration.  Therefore,  from  the  moment 
the  defendant  became  tenant,  the  contract  to  keep  the  premises  in  tenantable  repair 
was  implied  by  law,  whether  there  was  a  previous  writing  or  not.  In  Harilcy  v. 
Harman  (3  P.  &  D.  567),  the  declaration  contained  one  count  only,  stating  a  contract 
of  service  for  certain  wages  per  annum,  subject  to  be  determined  at  a  month's  notice, 
and  alleging  that  the  defendant  dismissed  the  plaintiff'  without  a  month's  notice, 
whereby  he  lost  all  the  wages,  &c.,  he  might  have  acquired  from  being  continued  in 
the  service  :  and  it  was  held,  that  he  was  only  entitled  to  recover  as  damages  one 
month's  wages,  and  that  the  arrears  due  to  him  at  the  time  of  his  dismissal  could  only 
be  recovered  in  indebitatus  assumpsit  for  work  and  labour.  There  there  was  in  fact 
[352]  but  one  contract  onl}',  yet  it  was  held  that  the  plaintiff  ought  to  have  had  a 
second  count  in  order  to  recover  for  the  sei'vices  actually  performed. 

Cresswell  (with  whom  was  Martin)  contra.  The  argument  on  the  other  side 
proceeds  upon  the  fallacy  of  supposing  that  there  arc  two  contracts,  one  executory 
and  the  other  executed.  There  is  but  one  contract.  Every  contract  whereby  the 
relation  of  landlord  and  tenant  is  created,  contains  in  it,  ;vs  an  implied  part  of  it, 
an  agreement  to  use  the  premises  in  a  tenantable  manner,  unless  expressly  excluded. 
The  tenancy  is  created,  not  by  merely  taking  possession,  but  by  the  agreement  entered 
into  between  the  parties.  It  was  competent  for  the  plaintiff,  therefore,  to  have  stated 
in  the  first  count  all  that  the  law  would  imply  from  the  relation  of  landlord  and 
tenant ;  but  he  could  not  recover  damages  for  breaches  alleged  in  a  second  count, 
h.iving  reference  to  another  contract,  and  which  were  not  set  out  in  the  first  count. 
[He  was  then  stopped  by  the  Court.] 

Pakke,  B.  The  rule  must  be  absolute.  The  plaintiff  has  stated  two  contracts  in 
his  declaration,  whereas  one  only  was  proved.  He  has  alleged,  as  a  second  contract, 
an  agreement  to  use  the  premises  in  a  tenant  like  manner  ;  this  he  ought  not  to  have 
done,  unless  he  could  prove  a  second  contract  in  fact,  relating  to  another  and  different 
messuage  :  as  soon  as  it  appears  that  there  is  but  one  contract  and  one  messuage,  he 
cannot  recover  on  both.  Here  there  is  an  express  written  agreement ;  there  is  also 
the  additional  contract  implied  by  law ;  but  it  is  all  parcel  of  the  original  contract, 
by  which  the  relation  of  landlord  and  tenant  was  created  between  the  parties.  That 
distinguishes  this  case  from  Harlhi/  v.  Harman.  There  the  plaintitf  might  have 
recovered,  on  a  declaration  properly  framed,  wages  pro  rata  for  the  time  he  had  actu- 
ally served  :  but  it  was  equally  clear,  if  he  did  not,  that  he  [353]  might,  afterwards 
recover  them  indebitatus  assumpsit ;  beciiuse  the  implied  contract  arose,  not  from  the 
original  agreement  between  the  parties,  but  from  the  performance  of  it.  Here  there 
is  one  contract  only,  arising,  not  from  the  taking  possession  of  the  land,  but  from  the 
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original  agreement  whereby  the  relation  of  landlord  and  tenant  was  created  between         j 
the  parties.  I ' 

Alderson,  B.     There  is  in  truth  but  one  contract,  namely,  the  written  contract,        [, 
together   with  an   implication   of  law  arising  out  of  it,  which  latter  is  stated  as  a 
second   contract.     The   defendant  takes  possession  under  certain  stipulated  terms, 
to  which  are  to  be  added  certain  other  implied  terms. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

Hall  and  Another,  Assignees  of  John  Taylor,  a  Bankrupt  v.  Wallace.  Exch. 
of  Pleas.  Jan.  22,  1841. — Where  a  trader  commits  an  act  of  bankruptcy  by 
procuring  his  goods  to  be  taken  into  execution  with  intent  to  defeat  or  delay 
creditors,  the  execution,  although  levied  bona  fide  by  the  judgment  creditor,  is 
not  protected  by  the  stat.  2  &  3  Vict.  c.  29. 

[S.  C.  10  L.  J.  Ex.  133  ;  5  Jur.  198.] 

Trover  for  cotton  and  silk  goods,  furniture,  &c.  &c.-  The  first  count  alleged  a 
possession  by  the  bankrupt  before  his  bankruptcy  ;  the  second  count  laid  the  posses- 
sion in  the  assignees.  The  defendant  pleaded,  1st,  not  guilty;  2ndly,  that  the 
plaintiffs  were  not  nor  are  assignees  of  the  estate  and  effects  of  the  said  John  Taylor. 
Then  followed  six  other  special  pleas,  the  substance  of  which  was,  that  the  defendant, 
having  obtained  two  judgments  against  the  bankrupt,  issued  writs  of  fi.  fa.  thereon, 
under  which  the  sheriff'  of  Lancashire,  before  the  date  and  issuing  of  the  fiat,  and 
before  the  defendant  had  any  notice  of  the  act  of  bankiuptcy,  seized  the  goods  in 
question  :  that  the  [354]  said  execution  was  bona  fide  levied  and  executed  before  the 
date  and  issuing  of  the  fiat,  and  before  the  defendant  had  notice  of  any  prior  or  of 
any  act  of  bankruptcy  by  the  said  John  Taylor  committed.  The  defendant  pleaded, 
9thly,  that  the  goods  and  chattels  mentioned  in  the  declaration  were  not  the  property 
of  the  plaintiffs  as  assignees  ;  and  lOthly,  that  the  plaintiffs,  as  assignees,  were  not 
lawfully  possessed  of  the  said  goods  and  chattels.  On  these  several  pleas  issues  were 
taken  and  joined.  The  defendant  also  gave  notice  of  his  intention  to  dispute  the 
trading,  the  petitioning  creditor's  debt,  and  the  act  of  bankruptcy. 

At  the  trial  before  Kolfe,  B.,  at  the  last  Liverpool  Assizes,  the  following  facts 
appeared  : — The  bankrupt,  Taylor,  in  March  1837,  commenced  business  as  a  draper 
at  Sunderland,  with  a  sum  of  £600  advanced  to  him  by  the  defendant,  who  was  his 
father  in  law,  and  to  whom,  in  the  November  following,  he  gave  a  warrant  of  attorney 
to  secure  that  amount.  About  the  same  time,  and  in  the  following  year,  the  defen- 
dant advanced  him  more  money,  and  became  surety  for  him  to  other  creditors. 
Judgment  was  entered  upon  the  warrant  of  attorney  in  March  1839.  In  May 
following,  the  bankrupt  gave  the  defendant  another  warrant  of  attorney  for  £1000, 
upon  which  also  judgment  was  forthwith  entered  up.  In  December  1839,  Taylor's 
affairs  having  become  irretrievably  embarrassed,  and  an  execution  being  out  against 
his  goods  at  the  suit  of  another  creditor,  it  was  arranged  between  him  and  one 
Phillips,  his  brother  in  law,  that  Phillips  should  go  over  to  Durham  to  the  defendant, 
and  give  him  information  of  it,  in  order  to  induce  the  defendant  to  issue  executions 
upon  his  judgments.  Phillips  informed  the  defendant  accordingly,  and  the  defendant 
in  consequence,  on  the  6th  of  December,  issued  two  writs  of  fieri  facias  against  Taylor's 
goods,  under  which  the  sheriff'  took  possession  of  all  his  stock  in  trade  and  effects,  the 
whole  of  [355]  which  were  sold  on  the  19th,  and  the  net  proceeds,  amounting  to 
£1190,  weie  paid  over  to  the  defendant.  Notice  was  given  to  the  defendant  and 
to  the  sheriff",  while  the  latter  was  in  possession,  that  a  fiat  would  be  issued  against 
Taylor;  and  on  the  Hth  of  January,  1840,  a  fiat  was  issued  accordingly,  the  act  of 
bankruptcy  on  which  it  was  founded  being  the  procuring  his  goods  to  be  taken  in 
execution  at  the  suit  of  the  defendant.  On  the  9th  of  March,  the  plaintiff's  were 
appointed  his  assignees,  and  they  brought  this  action  for  the  value  of  the  goods  so 
taken  in  execution. 

It  was  contended  for  the  defendant,  that  the  executions  were  rendered  valid  by 
the  operation  of  the  stat.  2  &  3  Vict.  c.  29,  provided  the  jury  should  find  that  they 
were  levied  by  the  defendant  bona  tide,  and  without  knowledge  of  the  intention  of 
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the  bankrupt  to  give  him  a  preference.  For  the  plaintiff  it  was  answered,  that  that 
statute  did  not  apply  to  the  case,  inasmuch  as  it  had  reference  only  to  executions 
bona  fide  levied  after  a  prior  act  of  bankruptcy,  whereas  here  the  execution  itself  was 
a  part  of  the  transaction  which  constituted  the  act  of  liankruptc}'.  The  learned  .Judge 
left  it  to  the  jury  to  sa\',  first,  whether  the  seizure  in  execution  was  by  the  procure- 
ment of  the  bankrupt ;  secondly,  whether,  if  such  proc-urenient  existed,  the  defendant 
was  cognizant  of  it.  The  jury  found  that  the  bankrupt  had  fraudulently  procured 
his  goods  to  be  taken  in  execution  ;  but  that  the  defenilant  had  acted  bona  fide,  and 
without  any  knowledge  of  the  fraudulent  intention  of  the  bankrupt.  The  learned 
Judge  directed  that  the  verdict  should  be  entered  for  the  plaintiff,  damages  £1190, 
but  gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  him  upon 
such  of  the  issues  as  the  Court  should  think  fit. 

Wightman,  in  last  Michaelmas  term,  obtained  a  rule  nisi  [356]  pursuant  to  the 
leave  reserved,  or  for  a  new  trial ;  against  which 

Cre.sswell  and  Hoggins  now  shewed  cause.  The  stat.  2  &  3  Vict.  c.  29,  has  no 
application  to  this  case.  That  statute  gives  validity  to  executions  bona  fide  executed 
and  levied  before  the  date  and  issuing  of  a  fiat,  notwithstanding  any  prior  act  of 
bankruptcy,  provided  the  party  at  whose  suit  the  execution  is  levied  had  not, 
at  the  time  of  executing  or  levying  such  execution,  notice  of  any  prior  act  of 
bankruptcy.  But  it  was  never  intended  by  the  legislature  to  give  validity  to  an 
execution  which  was  itself  an  act  of  bankruptcy.  This  was  a  transaction  altogether 
void,  as  being  a  fraudulent  preference,  and  therefore  wholly  inoperative  for 
the  purpose  of  vesting  any  property  in  the  person  intended  to  be  benefited  ;  and 
could  not  prevent  the  title  of  the  assignees,  which  commenced  by  relation  from  the 
time  of  the  fraudulent  procuiement  by  the  bankrupt :  Doe  d.  Lloyd  v.  Powell  (5  B.  &  C. 
308  ;  8  D.  &  R.  35).  Such  a  procurement  does  not  the  less  operate  as  an  act  of  bank- 
ruptcy, because  the  creditor  is  ignorant  of  the  intention,  or  of  the  bankrupt's  insolvency. 
And  there  is  nothing  in  the  recent  statute  to  enable  the  creditor  to  obtain  a  property 
in  the  goods  by  means  of  a  transaction  which  in  itself  is  ;ui  act  of  banki'uptcy. 
[Parke,  B.  The  effect  of  the  act  is  to  prevent  the  relation  back  of  the  title  of  the 
assignees  to  the  act  of  bankruptcy,  as  against  bona  fide  executions.]  The  reference  in 
it  to  the  Stat.  6  Geo.  4,  c.  16,  s.  i'<2,  clearly  shews  that  to  be  its  meaning. 

Hindmarsh  (Wightman  with  him),  contri.  It  is  said  that  the  act  of  Parliament 
applies  only  to  executions,  not  contemporaneous  with,  but  subsequent  to,  the  act  of 
bankruptcy,  because  of  the  use  of  the  words  "  prior  act  of  bank-[357]-ruptcy  ; "  but 
such  a  construction  leads  to  this  absurd  consequence,  that,  whether  the  levy  be  before 
or  after  the  act  of  bankruptcy,  in  either  case  it  is  good  ;  if  it  be  at  the  same  time,  it 
is  bad.  [Aldei-son,  B.  So  far  as  a  prior  act  of  bankruptcy  would  make  the  levy 
invalid,  the  act  applies,  and  no  further.]  Here,  however,  the  act  of  bankruptcy  was 
not  complete  until  after  the  execution  had  been  levied,  hecau.se  it  consists  of  both  the 
procurement  and  the  levy  ;  as  the  act  of  bankruptcy,  by  lying  twenty -one  days  in 
prison,  does  not  relate  back  to  the  time  of  the  arrest,  but  is  complete  only  at  the 
expiration  of  the  twenty-one  days:  Iligcjiufi  v.  M'Jdam  (3  Y.  it  J.  1).  [Parke,  B. 
The  moment  the  sheriff  laid  his  hands  upon  the  goods  to  take  them  in  execution, 
they  became  the  goods  of  the  assignees  ;  then  the  subsequent  sale  of  them  was  a 
conversion.]  The  intention  of  the  legislature,  in  the  recent  statute,  was  that  the 
execution  creditor  should  be  protected  in  all  cases  where  the  levy  was  antecedent  to 
the  fiat :  Nehtrop  v.  Searidrirk  (G  M.  A:  W.  684). 

Parke,  B.  I  entert^iin  no  doubt  in  this  case  that  the  true  meaning  of  the  act  of 
Parliament  is  as  is  contended  for  by  the  plaintiffs.  The  object  of  the  statute  2  &  3  Vict. 
c.  29,  as  appears  by  the  recital,  was  similar  in  principle  to  that  contemplated  by  the 
Stat.  6  Geo.  4,  c.  16,  s.  81.  By  the  act  of  (ieo.  4,  all  transactions  entered  into  with 
the  bankrupt  more  than  two  months  before  the  issuing  of  the  fiat,  were  declared  to  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  committed,  provided  the  person 
so  dealing  with  the  bankrupt  had  not  notice  of  the  bankiiqitcy.  The  efi'ect  of  the 
stat.  2  &  3  Vict.  c.  29,  is  to  destroy  the  iclation  of  the  title  of  the  assignees  to  the  act 
of  bankruptcy,  not  only  in  eases  whcie  the  transaction  wivs  more  than  two  months 
before  the  fiat,  but  as  to  all  bona  [358]  fide  transactions  prior  to  the  fiat  But  it  is 
obvious,  that  all  the  legislature  meant  to  do  was  to  prevent  transactions  which  other- 
wise were  valid  from  being  invalidated  by  a  prior  act  of  bankruptcy.  Here  the  trans- 
action is  invalid  in  itself,  and  therefore  void.     It  is  a  parallel  case  to  the  delivery  of 
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goods  by  way  of  fraudulent  preference,  in  contemplation  of  bankruptcy,  which  is 
invalid  as  against  the  assignees,  although  the  party  receiving  them  may  not  be  cognizant 
of  the  dishonest  intention  of  the  bankrupt.  Indeed,  it  may  be  doubted  whether  this 
is  a  case  which  comes  within  the  meaning  of  the  words  "  bona  fide  executed  and  levied," 
which  may  reasonably  be  construed  to  mean  where  there  is  bona  fides  in  both  parties  : 
but  however  this  be,  it  is  clear  that  the  statute  only  meant  to  protect  valid  transactions, 
and  to  prevent  them  from  being  affected  by  a  prior  act  of  bankruptcy  :  here  the 
execution  itself  is  the  act  of  bankruptcy.  No  doubt,  there  must  be  a  conversion  after 
the  title  of  the  assignees  has  accrued  ;  that  is,  after  the  act  of  bankruptcy ;  and  if  that 
be  complete  only  upon  the  seizure,  there  was  a  sufficient  proof  of  a  conversion  by  the 
subsequent  sale.  As  soon  as  the  goods  were  in  the  hands  of  the  sheriff,  they  became 
the  property  of  the  assignees,  and  they  were  converted  by  the  subsequent  sale.  The 
rule  must  therefore  be  discharged. 

Aldekson,  B.  I  entirely  agree.  The  statute  meant,  that  those  acts  which  before 
required  to  be  invalidated  by  proof  of  a  prior  act  of  bankruptcy,  should  no  longer  be 
rendered  invalid  even  by  that  proof,  provided  the  party  to  be  affected  by  them  were 
ignorant,  at  the  time  of  the  tran.saction,  of  the  existence  of  any  prior  act  of  bankruptcy. 
But  acts  which  are  invalid  in  themselves  do  not  require  invalidating  ;  and  here  the 
execution  itself  is  invalid,  being  in  the  nature  of  a  fraudulent  preference. 

RoLFE,  B.,  concurred. 

Rule  discharged. 

[359]  WiiEELKR  J).  Wright.  Exch.  of  Pleas.  Jan.  18,  1841. — Declaration  in  assump- 
sit stated,  that  the  plaintiff  put  up  certain  leasehold  premises  to  auction,  subject  to 
conditions  that  the  purchaser  should  complete  the  purchase  by  a  certain  day,  and 
that  the  plaintiff  should  deduce  a  good  title  to  the  premises,  commencing  with 
the  lease  under  which  they  were  then  held  :  and  assigned  as  a  breach,  that 
although  the  plaintiff  did  deduce  a  good  title  commencing  with  the  lease,  the 
defendant  did  not  complete  the  purchase  according  to  the  contract.  The  defen- 
dant pleaded,  that  the  premises  were,  on  &c.,  demised  by  T.  L.  to  W.  B.  for  a 
term  still  subsisting,  subject  to  a  covenant  by  VV.  B.  to  keep  the  premises  in 
repair,  and  for  re-entry  by  T.  L.  in  default  thereof :  that  the  interest  of  W.  B. 
vested  by  assignment  in  the  plaintiff,  and  that  the  plaintiff,  after  the  assignment, 
suffered  the  premises  to  be  out  of  repair,  and  that  they  continued  so  up  to  the 
time  of  sale,  so  that  the  term  might,  at  the  option  of  T.  L.,  be  determined ;  and 
that  the  plaintiff,  by  reason  of  the  premises,  had  not,  at  the  time  of  the  sale  or 
afterwards,  any  valid  title  to  the  premises.  The  defendant  pleaded  also,  that  the 
plaintiff  had  not,  at  the  time  of  the  sale  or  at  any  time  afterwards,  any  good  and 
valid  title  to  the  premises,  and  did  not  deduce  or  make  a  good  title  to  the 
defendant.  On  special  demurrer  to  these  pleas,  the  former  was  held  bad,  as 
being  an  argumentative  denial  of  the  allegation  in  the  declaration,  that  the 
plaintiff  made  a  good  title  ;  and  the  latter,  on  the  ground  that,  if  the  defendant 
meant  to  object  to  the  validity  of  the  lease,  he  ought  to  have  confessed  the 
allegation  of  title  in  the  declaration  as  it  stood,  and  then  to  have  pointed  the  plea 
specifically  to  the  objection  that  the  lessor  had  no  title. 

[S.  C.  9  Dowl.  P.  C.  729 ;  10  L  J.  Ex.  130.] 

Assumpsit.  The  declaration  stated,  that  the  plaintiff  put  up  to  sale  by  auction 
certain  premises,  subject  to  the  conditions,  amongst  others,  that  the  purchaser  should 
complete  the  purchase  on  or  before  the  25th  day  of  March  then  next,  and  that  the 
plaintiff  should  deduce  and  make  a  good  title  to  the  premises,  commencing  with  the 
lease  under  which  they  were  then  held  ;  that  the  defendant  became  the  purchaser 
thereof ;  and  that,  although  the  plaintiff  did  deduce  and  make  a  good  title  to  the  said 
premises,  commencing  with  the  lease  under  which  they  were  then  held,  yet  the 
defendant  did  not,  on  or  before  the  said  25th  day  of  March,  or  at  any  other  time, 
complete  the  said  purchase. 

Third  plea,  that  the  said  premises  were,  to  wit,  on  &c.,  demised  by  one  Thomas 
Lowe  to  one  William  Barnett,  his  executors,  administrators,  and  assigns,  for  a  certain 
term  of  years  still  subsisting,  subject  to  a  covenant  by  the  said  William  Barnett,  his 
heirs,  executors,  and  administrators,  to  keep  the  said  premises  in  good  repair,  and,  in 
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the  event  of  their  not  being  in  repair,  that  the  said  Thomas  Lowe  might  and  should 
enter  upon  and  re-possess  the  same  ;  that  the  right  and  interest  of  the  said  William 
Barnett  vested  by  assignment  in  the  plaintiff,  and  that  the  plaintiff,  [360]  after  the 
said  assignment,  suffered  and  permitted  the  said  premises  to  be  out  of  repair  ;  and 
that  they  continued  and  were  so  out  of  repair  at  the  time  of  the  said  sale,  and  of  the 
commencement  of  this  suit,  so  that  the  said  term  might,  at  the  option  of  the  said 
Thomas  Lowe,  be  determined  ;  and  that  the  plaintiff,  by  reason  of  the  premises,  had 
not,  at  the  time  of  the  said  sale,  or  at  any  time  afterwards,  any  valid  title  to  the  said 
premises.     Verification. 

Fourth  plea,  that  the  plaintiff  had  not,  at  the  time  of  the  said  sale  of  the  said 
premises,  or  at  any  time  after  the  said  sale,  any  good  and  valid  title  to  the  said 
premises  ;  and  that  he  did  not  deduce  or  make  a  good  title  thereof  to  the  defendant. 
Verification. 

The  plaintiff  demurred  specially  to  these  pleas,  assigning  as  grounds  of  objection 
to  the  former,  that  it  did  not  sutficiently  confess  and  avoid,  or  traverse,  the  cause  of 
action  alleged  in  the  declaration ;  that  it  was  but  an  argumentative  denial  of  the 
allegation  that  the  plaintiff  deduced  a  good  title,  and  ought  to  have  concluded  to  the 
country,  and  not  with  a  verification  ;  and  that  the  plea  was  a  mere  statement  of 
evidence,  as  to  which  no  certain  issue  could  be  tiiken.  The  causes  of  demurrer  to  the 
fourth  plea  were,  that  it  alleged  generally  that  the  plaintiff  did  not  make  a  good  title 
to  the  defendant,  whereas,  under  the  conditions  of  sale,  the  plaintiff  was  only  bound 
to  make  a  good  title  commencing  with  the  lease  under  which  the  premises  were  held  ; 
that  if  the  plea  meant  that  the  plaintiff  had  not  deduced  a  good  title  commencing  as 
aforesaid,  then  it  did  not  sufficiently  traverse,  nor  confess  and  avoid,  the  declaration, 
and  imperfectly  concluded  with  a  verification.     Joinder  in  demurrer. 

Gale,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

Erie,  contri.  The  third  plea  sufficiently  confesses  and  [361]  avoids  the  allegations 
of  the  declaration.  [Lord  Abinger,  C.  B.  It  appears  to  be  merely  an  argumentative 
denial  that  the  plaintiff"  made  a  good  title  :  if  it  be  such  a  denial,  it  ought  to  have 
concluded  to  the  country.]  It  admits  a  good  prima  facie  ease  on  the  part  of  the 
plaintiff,  but  sets  up  as  an  answer  to  it  that  the  title  is  defeasible.  There  may  be  an 
apparent  good  title  deduced  commencing  with  the  lease,  and  there  may  be  an  extrinsic 
fact,  such  as  a  forfeiture,  which  invalidates  it.  The  plaintiff,  on  the  other  hand,  may 
shew,  by  way  of  replication,  that  the  landlord  has  released  the  covenant,  or  accepted 
rent.  This  is  within  the  cases  in  which  a  party  mav  either  rely  on  a  general  traverse, 
or  plead  the  facts  specially,  so  as  to  give  the  opposite  party  a  knowledge  of  the 
question  he  intends  to  try.  [Parke,  B.  The  question  is,  in  what  sense  the  words  of  the 
contract  are  to  be  understood.  If  it  means  that  the  lease  is  to  be  shewn  to  be  a  valid 
lease,  then  a  traverse  would  have  answered  the  defendant's  purpose ;  if  only  that  the 
plaintiff  is  to  prove  the  several  steps  of  the  transfer  of  the  lease  to  himself,  perhaps  the 
plea  may  be  good.  You  say  that  the  latter  is  the  sense  in  which  the  words  are  to  be 
understood.]  It  may  be  admitted  that  the  defendant  might  have  raised  the  question 
in  dispute  by  a  traverse  of  the  allegation,  but  he  might  also  put  upon  the  record  facts 
amounting  to  matter  of  law,  shewing  that  the  title  is  defeasible.  It  is  on  this  principle 
that  infancy,  coverture,  &:c.,  were  pleadable  specially.  In  such  cases  the  plea  assumes 
that  the  facts  stated  by  the  plaintiff  prima  facie  shew  that  the  promises  were  made  by 
the  defendant,  but  answers  them  by  adding  other  facts,  which,  taken  altogether,  shew 
the  prima  facie  cau.se  of  action  to  be  destroyed  by  matter  of  law.  Bac.  Abr.  Pleader 
(b.  3).  Cair  v.  HinchliJIe  (4  B.  &  C.  547;  7  D.  &  R.  42),  Hussei/  v.  Jacob  (1  Ld. 
Raym.  87),  Maf,r)s  v.  Ames  (4  Bing.  470  ;  1  M.  &  P.  294).  [Aldcrson,  B.  If  the 
averment  in  [362]  the  declaration  means  that  the  plaintiff  had  a  good  title  against  all 
the  world,  the  plea  has  not  answered  it.]  The  plaintiff  may  in  repl}'  take  the  same 
course,  and  saj',  "True  it  is  the  plea  prima  facie  constitutes  a  defence  ;  but  that  is 
only  because  you,  the  defendant,  have  omitted  certain  facts,  which  I  supply,  and  shew 
that  prima  facie  defence  not  to  be  maintainable."  The  plea  admits  only  that  the 
plaintiff  deduced  an  apparent  good  title  commencing  with  the  lease,  but  shews  aliunde, 
in  answer  to  the  plaintiff's  claim,  that  the  lease  is,  prima  facie,  invalid. 

Next,  as  to  the  fourth  plea.  In  Sjnatt  v.  Jejfeii/  (10  B.  &  C.  249  ;  5  Man.  &  K. 
188),  the  Court  of  King's  Bench  held,  that  when  on  a  sale  of  leasehold  premises  the 
purchaser  agreed  to  accept  an  assignment,  without  re(]uiring  the  lessor's  title,  he 
could  not  raise  any  objection  to  that  title  :  but  in  Sheplienl  v.  Kealley  (I  C.  M.  ife  U. 
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117),  this  Court,  upon  a  clause  in  nearly  the  same  terms,  ("that  the  vendor  should  not 
be  obliged  to  produce  the  lessor's  title  "),  came  to  a  contrary  conclusion  ;  and  held 
that  the  purchaser  was  nevertheless  entitled  to  insist  on  defects  in  the  lessor's  title 
which  he  had  discovered  aliunde.  So  here,  the  defendant  admits  that  all  the  plaintiff 
was  bound  to  do  was  to  deduce  a  good  title  commencing  with  the  lease ;  but  if  he 
finds  aliunde  that  the  lessor  had  no  title,  he  contends  that  he  is  at  liberty  to  shew  it : 
he  therefore  says,  that  the  plaintiff  had  not  any  good  or  valid  title.  It  is  part  of  the 
consideration  for  which  the  defendant  pays  his  money,  that  these  are  leasehold 
premises  held  for  a  certain  term  ;  and  he  has  a  right  to  shew  that  that  consideration 
has  failed.  The  only  difference  is,  that  the  onus  probandi  is  changed,  and  it  is  thrown 
on  the  defendant  to  shew  it,  instead  of  its  being  imposed  as  a  condition  precedent  on 
the  plaintiff.  [Parke,  B.  The  proper  form  of  plea,  as  it  strikes  me,  would  have  been 
to  have  confessed  the  allegation  as  it  stands,  in  the  sense  in  which  it  is  used  in  the 
[363]  declaration,  and  then  to  have  pointed  the  plea  specifically  to  the  objection,  that 
the  lessor  had  no  title.  Lord  Abinger,  C.  B.  I  think  we  must  interpret  the  plea,  as 
it  stands,  to  mean  that  the  title  is  bad  for  mattei'  posterior  to  the  lease.] 

Lord  Abinger,  C.  B.  The  Court  are  inclined  to  think  that  both  pleas  are  bad 
on  special  demurrer.  The  third  plea  amounts  only  to  an  argumentative  denial  of  the 
plaintiff's  being  able  to  make  a  good  title,  instead  of  containing  a  distinct  traverse. 
And  as  to  the  fourth,  if  the  defendant  intended  to  rely  on  an}'  objection  to  the  title 
of  the  lessor,  he  ought  to  have  confessed  the  allegation  in  the  declaration,  and  have 
set  forth  the  defect  of  title  more  particularly  in  his  plea. 

Parke,  B.  I  am  of  the  same  opinion.  The  third  plea  is  merely  an  argumentative 
denial  of  the  allegation  of  title  in  the  declai'ation.  The  cases  which  have  been  referred 
to  by  Mr.  Erie  apply  to  an  avoidance  of  the  conti-act  declared  on  ;  as  where  the 
defendant  admits  a  cause  of  action  at  common  law,  and  avoids  it  by  statute  ;  or  admits 
a  prima  facie  cause  of  action,  and  avoids  it  by  coverture :  but  this  is  a  denial  only  of 
an  averment  in  the  declaration.  I  agree  that  the  fourth  plea  is  bad,  for  the  reasons 
already  given. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

I.ieave  to  the  defendant  to  amend  on  payment  of  costs ;  otherwise 

Judgment  for  the  plaintiff. 

[364]  Barnett  v.  Wheeler.  Exch.  of  Pleas.  Jan.  18,  1841. — The  declaration 
stated,  that  the  defendant  caused  to  be  put  up  to  sale  by  auction  certain  premises, 
for  the  residue  of  a  term  of  years,  on  the  condition,  amongst  others,  that  the 
defendant  should  deduce  and  make  a  good  title  thereto,  commencing  with  the 
lease  of  the  premises  under  which  they  were  then  held  ;  and  assigned  as  a  breach, 
that  the  defendant  did  not  deduce  a  good  title  commencing  with  the  lease. — Plea, 
that  the  premises  so  put  up  to  sale  were  premises  of  which  the  defendant  was 
possessed  under  a  mortgage  from  the  plaintiff  for  the  residue  of  the  term,  and 
that  they  were  put  up  to  sale  under  a  power  of  sale  in  the  mortgage  :  that  before 
and  at  the  time  of  the  mortgage,  the  plaintiff  held  the  premises  under  a  lease  from 
T.  L.,  subject  to  a  covenant  by  the  plaintiff  for  repair,  and  a  proviso  for  re-entry, 
or  the  cesser  of  the  term,  at  the  option  of  T.  L.,  on  breach  of  such  covenant :  that 
the  plaintiff,  before  and  at  the  time  of  the  sale,  had  full  knowledge  of  all  the 
premises  :  that  the  defendant  did  deduce  a  good  title  to  the  premises,  commencing 
with  the  lease,  in  all  respects  except  this,  that  the  premises  were  out  of  repair, 
of  which  the  plaintiff  had  full  knowledge  :  that  they  were,  at  the  time  of  the  sale, 
in  as  good  repair  as  at  the  time  of  the  mortgage  ;  and  that  T.  L.  had  not 
re-entered  or  claimed  to  re-enter,  or  in  any  way  avoided  the  lease  : — Held  bad  on 
general  demurrer. 

[S.  C.  10  L.  J.  Ex.  102.     Referred  to,  In  re  Hic/heU  and  Bird's  Contract, 
[1902]  2  Ch.  219  :  affirmed,  [1903]"  1  Ch.  287.] 

Assumpsit.  The  declaration  stated,  that  the  defendant  caused  to  be  put  up  to  sale 
by  auction  certain  premises,  for  a  residue  of  a  certain  term  of  years  then  unexpired 
therein,  upon  the  condition,  amongst  others,  that  the  defendant  should  deduce  and 
make,  or  cause  to  be  deduced  and  made,  a  good  title  thereto,  commencing  with  the 
lease  of  the  said  premises,  under  which  they  were  then  held.     Breach,  that  the  defen- 


7M.  &W,  365.  BARNETT   V.   WHEELER  807 

daut  did  uot  deduce  or  make,  or  cause  to  be  deduced  or  made,  to  the  plaintift',  a  good 
title  to  the  said  premises,  commencing  with  the  said  lease. 

Plea,  that  the  said  premises  so  put  up  to  sale  by  auction  were  premises  whereof 
the  defendant  was  then  possessed  for  a  certain  term  of  years  then  to  come  and 
unexpired,  by  virtue  of  an  indenture  of  mortgage  theretofore  made,  whereby  the  same 
premises  were  assigned  by  the  plaintiff'  to  the  defendant,  for  such  residue  of  the  said 
term,  by  way  of  mortgage,  and  for  the  purpose  of  securing  the  payment  by  the  plaintiff 
to  the  defendant  of  a  certain  sum  of  money  in  the  said  indenture  mentioned  ;  and 
that  the  said  premises  were  so  put  up  and  exposed  for  sale,  and  so  agreed  to  be  sold 
by  the  defendant,  as  in  the  first  count  mentioned,  under  and  by  virtue  of  a  certain 
power  of  sale  contained  in  the  said  indenture,  whereby  the  plaintiff'  granted  to  the 
defendant  a  full  power  to  sell  the  same,  upon  the  non-paj'nient  of  the  said  sum  of 
money  :  that  before  and  at  the  time  of  the  making  of  the  said  assignment,  the  plaintifi' 
held  the  said  premises  as  tenant  there-[365]-of  to  one  Thomas  Lowe,  b)'  virtue  of  a 
certain  indenture  of  lease,  bearing  date,  &c.,  and  subject  to  a  certain  covenant  in  the 
said  indenture  of  lease  contained  on  the  part  of  the  plaintift'  to  be  performed,  for  the 
repairing  and  keeping  in  tenantable  repair  the  said  premises,  and  subject  to  a  certain 
proviso  for  the  re-entry  of  the  said  Thomas  Lowe  into  the  said  premises,  and  for  the 
cesser  and  determination  of  the  said  term,  at  the  option  of  the  said  Thomas  Lowe, 
upon  breach  (amongst  other  things)  of  the  said  covenant :  that  the  plaintift',  before 
and  at  the  time  of  the  said  sale,  and  of  the  making  of  the  said  agreement,  and  during 
all  the  time  iu  the  said  first  count  mentioned,  had  full  knowledge  and  notice  of  all 
the  premises  hereinbefore-mentioned ;  and  that  the  defendant  did,  before  and  at  the 
time  appointed  for  the  completion  of  the  said  purchase,  make  and  deduce  to  the 
plaintiff  a  good  title  to  the  said  tenements  and  premises,  commencing  with  the  lease 
under  which  the  said  premises  were  held  at  the  time  of  the  said  contract  of  sale,  (being 
the  same  lease  in  this  plea  before-mentioned),  in  all  respects  excepting  this,  to  wit, 
that  the  said  premises  were,  at  the  time  of  the  said  contract  of  sale,  and  at  the  same 
time  so  appointed  for  the  completion  of  the  said  contract,  out  of  repair :  that  the 
plaintiff,  before  and  at  the  time  of  the  said  sale,  and  during  all  the  time  in  the  said 
first  count  mentioned,  had  full  knowledge  and  notice  that  the  said  premises  were  out 
of  repair  as  afoiesaid  :  that  at  the  time  of  the  said  sale,  and  during  all  the  time  in  the 
said  first  count  mentioned,  the  said  premises  were  in  as  good  a  state  of  repair  as  the 
same  were  in  at  the  time  of  the  said  assignment  thereof  by  the  plaintiff  to  the  defen- 
dant as  aforesaid  ;  and  that  the  said  Thomas  Lowe  had  not,  before  or  during  any  part 
of  the  time  in  the  first  count  mentioned,  re-entered  or  claimed  to  re-enter  upon  the 
said  premises,  or  any  part  thereof,  for  the  breach  of  the  said  covenant,  or  otherwise ; 
nor  had  he  or  any  other  person  in  any  way  avoided  the  said  lease,  but  the  [366]  same 
was,  during  all  the  time  in  the  said  first  count  mentioned,  w-hoUy  subsisting  and 
undetermined.     Verification. 

Keplication,  de  injuria.     Special  demurrer,  and  joinder. 

Gale  appeared  in  support  of  the  demurrer,  but  was  called  upon  to  support  the  plea. 
The  plaintiff,  by  assigning  the  premises  by  way  of  mortgage  to  the  defendant, 
warranted  the  goodness  of  the  title.  His  acts  amount  in  effect  to  a  covenant  for  title. 
He  is  therefore  estopped  from  now  saying  that  the  title  is  bad,  and  that  the  premises 
are  out  of  repair.  [Parke,  B.  In  Deering  v.  Farrington  (3  Keb.  'Mi),  Lord  Hale  lays 
it  down  that  the  words  "assign,  transfer,  and  set  over,"  do  not  amount  to  a  covenant 
against  an  eign  title.  But,  besides,  there  is  no  estoppel  against  the  plaintiff'  to  prevent 
him  from  saying  that  the  premises  are  out  of  repair.  If  he  has  contracted  that  they 
are  in  repair,  and  they  are  not,  he  is  liable  to  an  action  for  the  breach  of  that  contract.] 
It  is  evident  that  the  plaintiff'  must  have  contemplated  a  purchase  of  the  property 
subject  to  this  defect  in  the  title,  of  which  he  was  aware ;  he  cannot,  therefore,  take 
advantage  of  it  to  avoid  the  contract  of  purchase. 

Erie  appeared  for  the  plaintiff',  but  was  not  called  upon. 

Pakke,  B.  I  am  of  opinion  that  this  plea  is  bad  in  substjvnce,  and  aff'ords  no 
answer  to  the  declaration.  The  defendant  has  entered  into  an  express  contract  to 
deduce  a  good  title  to  the  premises  by  a  specified  day  :  and  it  affords  no  reason  for 
his  not  performing  that  contract,  that  the  plaintiff',  at  the  time  of  the  sale,  was  aware 
of  the  defect  of  title  by  the  breach  of  the  covenant  to  repair.  The  defendant  might 
have  known  that  the  lessor  had  waived  the  forfeiture  by  a  subseipient  receipt  of  rent; 
or  he  may  have  [367]  entered  into  the  contract  upon  the  understanding  that  he  could 
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make  a  good  title,  by  inducing  the  lessor  to  receive  rent  or  sign  a  release,  or  in  some 
other  manner  waive  the  forfeiture.     The  judgment  must  be  for  the  plaintiff. 

Alderson,  B.  I  am  of  the  same  opinion.  Although  both  parties  may  have  been 
cognizant,  at  the  time  of  the  sale,  that  the  title  was  defective  by  reason  of  the 
dilapidated  state  of  the  premises,  there  is  nothing  to  shew  that  the  defendant  might 
not  have  contracted  upon  the  understanding  that  he  should  remove  that  defect  by 
the  day  named,  by  some  of  the  means  within  his  power.  If  a  bill  had  been  filed  for 
a  specific  performance  of  the  contract  of  sale,  it  would  have  been  matter  for  the  con- 
sideration of  the  Court  of  Equity,  whether  it  ought  or  ought  not  to  order  the 
defendant  to  obtain  a  release  from  the  landlord. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 

Thompson  v.  Irving.  Exch.  of  Pleas.  Jan.  18,  1841. — The  Navigation  Act,  3  & 
4  Will.  4,  c.  54,  does  not  prohibit  the  importation  for  home  consumption  (except 
in  British  vessels,  &c.),  of  any  goods  the  produce  of  Europe,  excepting  those 
specifically  enumerated  in  the  2nd  section. 

[S.  C.  10  L.  J.  Ex.  98 ;  5  Jur.  109.] 

Assumpsit  on  a  policy  of  insui'ance.  The  declaration  stated,  that  the  plaintiff 
caused  to  be  made  a  certain  policy  of  insurance  with  the  Alliance  Marine  Assurance 
Company,  upon  a  certain  ship  or  vessel  called  the  "  Gustaf,"  on  a  voyage  from 
Dantzio  to  Hull ;  that  the  said  ship  and  the  goods  on  board  the  same,  for  so  much  as 
concerned  the  assured,  should  be  valued  at  £650  on  bristles,  and  £30  on  beer ;  and 
that  the  goods  were  shipped  on  board  the  said  ship  at  Dantzic,  to  be  carried  and 
conveyed  therein  on  the  said  voyage.  The  declaration  then  averred  a  loss  [368]  of 
the  ship  and  goods  by  perils  of  the  seas,  and  alleged  as  a  breach  the  non-payment  by 
the  defendant  of  the  sums  of  money  insured  thereon  as  aforesaid. 

Plea,  that  the  said  goods  so  shipped  on  board  the  said  vessel  as  in  the  declaration 
mentioned,  were  certain  goods  manufactured  within  the  kingdom  of  Prussia,  in 
Europe,  and  were  so  shipped  on  board  the  said  vessel  at  Dantzic,  within  the  said 
kingdom  of  Prussia,  to  be  imported  from  thence  into  the  United  Kingdom  of  Great 
Britain  and  Ireland,  that  is  to  say,  into  the  port  of  Hull  aforesaid,  for  the  purpose  of 
being  used  within  the  said  United  Kingdom  :  and  the  defendant  further  saith,  that 
the  said  vessel,  upon  which  the  said  goods  were  so  shipped  on  board  as  aforesaid,  was 
not,  at  the  time  the  said  goods  were  so  shipped  on  board  thereof,  a  British  ship,  or  a 
ship  of  the  country  in  which  the  said  goods  were  so  manufactured  as  aforesaid,  or  a 
ship  of  the  country  from  which  the  said  goods  were  so  imported  ;  but  on  the  contrary 
thereof,  the  said  ship  was,  at  the  time  the  said  goods  were  shipped  on  board  the  same 
and  imported  as  aforesaid,  a  Swedish  ship  ;  of  all  which  said  premises  the  plaintiff, 
before  and  at  the  time  of  making  the  said  policy  of  insurance  in  the  first  count 
mentioned,  had  notice,  and  wherel)y  the  said  voyage  became  and  was  wholly  illegal, 
and  contrary  to  the  form  of  the  statute  in  that  case  made  and  provided.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  goods,  that  is  to  say,  the 
said  bristles  and  beer,  insured  by  the  said  policy,  were  not  prohibited  by  law  from 
being  imported  into  the  United  Kingdom  to  be  used  therein,  by  such  a  ship  as  in  the 
plea  mentioned  ;  and  also,  that  the  mere  shipping  of  the  goods  in  the  plea  mentioned, 
was  not  such  an  illegal  act  as  to  avoid  or  defeat  the  contract  of  insurance.  Joinder 
in  demurrer. 

Martin,  in  support  of  the  demurrer.  The  question  in  [369]  this  case  arises  on  the 
construction  of  the  Navigation  Act,  3  &  4  Will.  4,  c.  54,  the  second  section  of  which 
enacts,  that  the  several  sorts  of  goods  thereinafter  enumerated,  being  the  produce  of 
Europe,  that  is  to  say,  masts,  timber,  boards,  &c.,  [but  not  including  bristles  or  beer,] 
shall  not  be  imported  into  the  United  Kingdom  to  be  used  therein,  except  in  British 
ships,  or  in  ships  of  the  country  of  which  the  goods  are  the  produce,  or  in  ships  of  the 
country  from  which  the  goods  are  imported.  That  prohibition  applies  only  to  the 
enumerated  articles.  Besides,  all  that  is  prohibited  is  the  importation  for  use :  even 
the  goods  enumerated  may  be  imported  for  re-exportation;  s.  21.  The  plea,  there- 
foi'e,  is  clearly  bad. 

The  Court  then  called  on 
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W.  J.  Alexander,  in  support  of  the  plea.  It  is  alleged  in  the  plea  that  these  goods 
were  imported  to  be  used  in  the  United  Kingdom  ;  the  2Ist  section,  therefore,  does 
not  apply.  As  to  the  other  point,  if  the  Court  cou.sider  it  clear  that  the  goods 
prohibited  by  the  2nd  section  are  only  the  goods  enumerated  therein,  and  not  goods 
the  produce  of  the  foreign  country  generally,  the  plea  is  certainly  insufficient ;  but  it 
is  to  be  observed  that  the  latter  part  of  the  section  has  the  words — "  of  which  the 
goods" — not  "such  goods  " — "are  the  produce."  Again,  if  only  the  articles  actuall}' 
mentioned  in  sect.  2  are  prohibited,  what  necessity  was  there  for  the  hfth  section, 
which  enacts  that  all  manufactured  goods  shall  be  deemed  to  be  the  produce  of  the 
country  of  which  they  are  the  manufacture  ?  [Parke,  B.  To  avoid  the  necessity  of 
using  the  word  "manufacture"  as  well  as  "produce."] 

Lord  Abinger,  G.  B.  It  is  clear  that  the  2nd  section  of  the  act  prohibits  the 
importation  of  no  other  goods  than  those  mentioned  in  it.  The  plea  is  therefore 
clearly  bad. 

[370]  P.VKKE,  B.  There  is  no  prohibition  at  all  except  in  the  2nd  section,  and 
that  clearly  applies  only  to  the  articles  there  enumerated.  The  words  "the  goods" 
must  be  interpreted  to  mean  "such  goods."  Then  the  legislature  having  in  the 
second  and  two  following  sections  used  the  word  "  produce,"  the  5th  section  is  intro- 
duced to  explain  that  that  word  is  intended  to  mean  not  only  the  natural  productions 
of  the  country,  but  also  goods  the  manufacture  of  that  country. 

ALDER.SON,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 

Humphreys  v.  O'Connell.  Exch.  of  Pleas.  Jan.  20,  1841. —To  an  action  by 
indorsee  against  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded  that  it  was 
accepted  for  a  gaming  debt,  and  that  the  plaintiff,  before  the  indoi'sement  to  him, 
had  notice  thereof: — Replication,  de  injuria: — Held,  good  on  special  demurrer. 

[S.  C.  9  Dowl.  P.  C.  213  ;  10  L.  J.  Ex.  139  ;  5  Jur.  271.] 

Assumpsit  by  indor-see  against  acceptor  of  a  bill  of  exchange  for  £500,  drawn  by 
H.  Barnett,  payalile  six  months  after  date,  and  indorsed  by  Barnett  to  Moss  and 
Humphreys,  and  by  them  to  the  plaintiff. 

Plea.s,  tirst,  that  long  before  the  drawing  or  accepting  of  the  bill  of  exchange  in 
the  declaration  mentioned,  to  wit,  on  the  1st  day  of  B'ebruary,  1839,  and  on  divers 
other  days  and  times  afterwards,  and  before  the  22nd  day  of  April,  1839,  the  said 
H.  Barnett  did  knowingly  lend  to  the  defendant,  and  the  defendant  did  borrow  of 
him,  divers  sums  of  money,  amounting,  to  wit,  to  £650,  for  the  purpose  of  enabling 
the  defendant  illegally  to  game  and  play  therewith  at  a  certain  illegal  game,  played 
with  dice,  called  or  known  by  the  name  of  French  Hazard,  contrary  to  the  form  of 
the  statute,  &c.  ;  and  the  said  H.  Barnett,  at  the  times  of  his  so  lending  the  said 
monies,  well  knew  that  the  defendant  so  borrowed  the  same  for  the  purpose  aforesaid  ; 
and  that,  for  .securing  the  ))ayment  of  the  said  [371]  sums  so  lent  as  aforesaid,  the 
defendant  afterwards,  to  wit,  on  the  22nd  April,  1839,  accepted  three  several  bills  of 
exchange,  drawn  by  the  said  H.  Barnett  upon  and  directed  to  the  defendant,  and 
payable  to  the  said  II.  Barnett,  [describing  them] :  and  the  defendant  says,  that  long 
Ijefore  the  drawing  or  acceptance  of  the  said  bill  in  the  declaration  mentioned,  to  wit, 
on  the  26th  day  of  May,  1839,  and  on  divers  other  days  and  times  afterwards,  and 
before  the  29th  day  of  August,  1839,  the  said  H.  Barnett  did  knowingly  lend  to  the 
defendant,  and  the  defendant  did  borrow  of  him,  divers  other  sums  of  money,  amount- 
ing, to  wit,  to  £565,  for  the  purpose  of  enabling  the  defendant  to  game  and  play 
therewith  at  a  certain  illegal  game,  &c.,  contrary  to  the  form  of  the  statute,  &c.  :  and 
the  said  H.  Barnett,  at  the  times  of  his  so  lending  the  said  monies,  well  knew  that 
the  defendant  so  borrowed  the  same  for  the  purpose  aforesaid  :  that  the  said  several 
bills,  so  payable  as  aforesaid,  being  due  and  unpaid,  and  the  said  sum  of  £565  being 
also  unpaid  to  the  said  H.  Barnett,  he  the  defendant,  in  consideration  thereof,  and 
for  and  on  account  of  the  .said  bills,  and  as  a  security  for  the  payment  of  the  same, 
and  also  of  the  said  sum  of  £565,  accepted  the  said  bill  in  the  declaration  mentioned, 
and  also  a  certiiin  other  bill  drawn  l)y  the  said  H.  Barnett,  and  directed  to  the 
defendant,  for  the  payment  of  the  sum  of  £515  to  the  said  II.  Barnett,  or  order,  eight 
months  after  the  date  thereof:  and  the  said  H.  Barnett  drew  the  said  bills  for  and 
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upon  that  consideration,  and  on  that  account:  and  the  defendant  further  says,  that 
the  said  Moss  and  Humphreys,  and  the  plaintiff  respectively,  before  the  said  indorse- 
ments to  them  respectively,  had  full  knowledge  and  notice  of  the  premises  aforesaid. 
Verification. 

The  second  plea  was  in  similar  terms,  except  that  it  alleged  the  monies  not  to 
have  been  lent  by  Barnett  to  the  defendant,  but  to  have  been  won  of  the  defendant 
by  Bainett  and  others,  at  hazard. 

[372]  The  third  and  fourth  pleas  were  the  same  as  the  first  and  third  respectively, 
except  that  they  averred  want  of  consideration,  instead  of  notice. 

Keplication,  de  injuria.  Special  demurrer,  assigning  for  causes,  that  the  matters 
of  defence  alleged  in  the  pleas  do  not  amount  to  an  excuse  for  the  non-performance 
by  the  defendant  of  his  promise,  but  shew  that  he  never  was  liable  to  perform  that 
promise,  and  that  it  was  totally  void,  and  by  the  illegality  thereof  the  defendant  was 
wholly  discharged  by  law  from  performing  the  same,  and  the  defendant  never  was 
liable  to  pay  the  said  bill  to  the  plaintiff,  under  the  facts  .stated  in  the  pleas.  Joinder 
in  demurrer. 

Willis,  in  support  of  the  demurrer.  The  question  is,  whether  these  pleas  amount 
to  matter  of  excuse  only  ;  if  so,  according  to  the  rule  laid  down  in  Crogatc's  case 
(S  Rep.  67  a.),  and  now  extended  to  actions  ex  contractu,  the  replication  de  injuria 
is  no  doubt  admissible.  If  the  pleas  pointed  to  facts  occurring  after  the  bread)  of 
the  promise  alleged  in  the  declaration,  that  would  be  matter  in  discharge,  not  in 
excuse,  and  the  replication  de  injuria  would  be  bad.  If,  on  the  other  hand,  they 
alleged  matter  which  happened  between  the  contract  and  the  breach,  then  the  replica- 
tion would  be  good  :  Jones  v.  Senim-  (4  M.  &  W.  123).  But  this  is  a  third  case  in 
which  the  defence  is  founded  upon  matter  existing  at  the  time  of  the  contract,  and 
which  goes  to  the  avoidance  of  the  contract  itself,  by  shewing  that  it  ought  never 
to  be  performed,  and  that  the  plaintiff  has  in  law  no  right  to  sue  upon  it.  The  pleas 
in  effect  amount  to  this,  that  the  contract  upon  which  the  plaintiff  sues — viz.  the 
indorsement  to  him,  was  illegal  and  void.  This  point  arose  in  the  case  of  Parker  v. 
Ilih'i/  (3  M.  &  W.  230),  but  was  not  expressly  decided  :  but  Parke,  B.,  said  of  the 
plea  in  that  case — "  It  either  amounts  to  the  general  issue,  or  is  [373]  in  avoidance 
of  the  contract  itself :  on  the  first  supposition,  it  is  clear  that  the  replication  is  bad  ; 
on  the  other,  we  are  strongly  inclined  to  think  it  so."  Isaac  v.  Farrar  (1  M.  &  W. 
65)  will  be  relied  upon  for  the  plaintiff";  but  it  is  distinguishable  from  the  present 
case,  because  there  the  allegation  of  fraud  was  immaterial  to  the  question  which  arose 
on  the  plea.  [Lord  Abinger,  C.  B.  Was  the  plaintiff'  in  this  case  affected  by  the 
original  fraud,  or  only  by  notice  of  it?]  Certainly,  only  by  notice.  One  of  the 
grounds  of  the  judgment  in  Isaac  v.  Farrar,  the  inconvenience  of  not  allowing  this 
general  replication,  because  otherwise  the  proof  of  value  would  in  such  cases  be  thrown 
upon  the  indorsee,  appears  to  be  removed  by  the  case  of  Edmunds  v.  Groves  (2  M.  & 
W.  642).  There,  in  answer  to  a  plea  similar  to  the  present,  the  plaintiff  replied  that 
the  note  in  question  was  indorsed  to  him  without  notice  of  the  illegality,  and  for 
good  value  and  consideration  :  and  it  was  held,  that  although  the  illegal  gaming  was 
thus  admitted  on  the  record,  it  was  not  so  admitted  as  that  the  jury  could  infer  it 
as  a  fact  against  the  plaintiff',  and  that  he  could  be  compelled  to  begin  at  the  trial. 
[Parke,  B.  It  is  very  difficult  to  distinguish  this  case  from  Isaac  v.  Farrar  ;  because 
this  is  not  a  question  between  the  drawer  and  acceptor  ;  if  it  were,  there  would  be 
great  reason  for  saying  the  contract  itself  was  avoided ;  but  there  is  a  new  contract 
by  the  indorsement :  then  the  question  is,  whether  the  plea  does  not  consist  of  mere 
matter  of  excuse  for  the  non-performance  of  the  prima  facie  contract  by  indorsement. 
In  Isaac  v.  Farrar,  the  contract  was  void  between  the  original  parties,  as  here.]  The 
plea,  alleging  notice,  shews  that  it  was  illegal  in  the  plaintiff',  with  such  notice,  to  take 
the  bill :  the  contract  of  indorsement  arises  out  of  his  own  illegal  act.  [Parke,  B. 
He  takes  it  with  his  eyes  open,  that  is  all  ;  and  therefore  he  cannot  consider  it 
unjust  if  [374]  the  objection  is  taken  against  him.]  He  has  no  claim  except  out  of 
a  contract  which  he  knew  to  be  illegal.  [Parke,  B.  In  Noel  v.  Pddi  (2  C.  M.  &  R. 
360),  the  Court  held  the  replication  good,  although  the  plea  sought  to  avoid  the 
contract  on  the  ground  of  fraud.]  That  was  on  general  demurrer.  But  it  may  be 
doubted  whether  a  bill  given  for  a  gaming  transaction  is  not  still  void  in  the  hands  of 
an  indorsee.  It  clearly  was  so  before  the^jstat.  -5  &  6  Will.  4,  c.  41  ;  Bowi/er  v.  Bampton 
(2  Stra.   1155),  Edwards  v.   Dick  (4   B. '&   Aid.   :^12):  and  Lord  Abinger,  C.  B.,  in 
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EdniHUih  V.  (ri'crves,  express  a  doubt  whether  that  statute  had  the  effect  intended. 
[Rolfe,  B.     .All  former  acts  makiug  the  instrument  void  are  lepealed  by  it] 

J.  Henderson,  contra,  was  stopped  by  the  Court. 

LoKD  Adinger,  C.  B.  We  think  that  this  case  is  governed  by  Isaac  v.  Farrar. 
The  plea  consists  entirely  of  matter  of  excuse  by  this  defendant  as  against  this  plain- 
tiff. The  plaintiff",  being  a  holder  for  value,  is  prima  facie  entitled  to  recover  upon 
the  bill,  even  where  there  has  been  want  of  consideration,  or  illegality,  between  the 
original  parties  to  it. 

Pauke,  B.  I  am  also  of  opinion  that  this  case  is  governed  by  Isaac  v.  Farrar. 
As  between  these  parties,  the  bill  is  not  void  for  the  illegality,  but  the  defence 
amounts  to  mere  matter  of  excuse  for  the  non-performance  of  the  contract  by  indorse- 
ment, to  pay  it  to  this  plaintiff. 

GuKNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[375]  Windsor  r.  Herbert.  Exch.  of  Pleas.  Jan.  20,  1841. — It  is  not  necessary 
that  an  attorney  plaintiff  should  deliver  a  signed  bill  of  costs  a  month  befoie 
action  brought,  where  the  defendant  has  been  admitted  an  attorney  after  the 
bill  became  due,  but  before  the  commencement  of  the  action. 

[S.  C.  9  Dowl.  P.  C.  237 ;  10  L.  J.  Ex.  132 ;  5  Jur.  73.] 

Assumpsit  for  work  and  labour  as  an  attorney  and  solicitor. 

Plea,  that  the  plaintiff,  before  and  at  the  time  of  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  was  an  attorney  of  the  said  Court  here,  and  that 
the  said  sum  of  money,  &c.  is  claimed  by  the  plaintiff  to  be  due  for  work,  and  materials 
for  the  same  provided,  and  for  fees  in  respect  thereof,  and  for  money  theretofore  paid 
b}'  the  plaintiff,  as  the  attorney  of  and  for  the  defendant,  in  and  about  certain  pro- 
ceedings at  law,  to  wit,  in  the  said  Court  here,  which  had  been  commenced  and 
prosecuted  against  the  defendant,  and  wherein  the  plaintiff  acted  as  the  attorney  of 
and  for  the  defendant:  And  the  defendant  further  says,  that  although  the  plaintiff 
did,  before  the  commencement  of  this  suit,  to  wit,  on  the  1st  day  of  June,  1840, 
deliver  to  the  defendant  a  bill  of  the  plaintiff's  fees,  charges,  and  disbursements  for 
.and  in  respect  of  the  said  work  and  materials,  fees,  and  monej',  so  done,  provided, 
and  paid  as  aforesaid,  subscribed  with  the  proper  hand  of  the  plaintiff,  according  to 
the  statute  in  such  case  made  and  provided,  yet  a  month  from  such  delivery  had  not 
before  the  commencement  of  this  suit  expired  ;  and  the  defendant  further  says,  that 
the  plaintiff'  did  not  at  any  other  time  before  the  commencement  of  this  suit,  deliver 
unto  the  defendant,  or  leave  for  him  at  his  dwelling-house  or  last  place  of  abode,  any 
other  bill  of  the  jilaintiff's  fees,  charges,  and  disbursements,  &e.,  or  any  of  them,  or 
any  part  of  them,  subscribed  with  the  proper  hand  of  the  plaintiff,  according  to  the 
statute,  &c.     Verification. 

lleplication,  that  after  the  accruing  of  the  said  causes  of  action,  and  before  the 
commencement  of  this  suit,  to  wit,  on  ifec,  the  defendant  was  duly  admitted  and 
inroUed  an  attorney  of  the  Court  of  our  Lady  the  Queen  before  the  [376]  Queen 
herself,  and  that  the  defendant,  before  and  at  the  time  of  the  commencement  of  this 
suit,  was,  and  still  is,  such  attorney.     Veritication. 

Special  demuirer,  assigning  for  causes,  that  the  averment  in  the  replication  is 
immaterial  and  impertinent,  and  does  not  amount  to  an  avoidance  of  the  matter 
alleged  in  the  plea,  and  admitted  by  the  replication  :  that  the  replication  does  not 
aver,  that  at  the  time  of  the  accruing  of  the  said  causes  of  action  to  which  the  plea 
is  pleaded,  the  defendant  had  been  duly  admitted  and  inroUed  an  attorney  of  any 
court:  that  it  does  not  shew  that  the  business  <lone  by  the  plaintiff  for  tiie  defcTidant 
was  agency  business  by  the  plainlift'as  an  attorney,  and  that  the  defendant  was  then 
an  attorney  :  and  tluit  it  does  not  aver  that  a  month  from  the  delivery  of  the  bill 
mentioned  in  the  jjlea,  had  expired  before  the  defendant  was  admitted  and  inrolled 
an  attorney  as  in  the  said  replication  mentioned,  itc.     Joinder  in  demurrer. 

W.  U.  Watson,  in  support  of  the  rlemurrer.  The  stat.  2  Geo.  2,  c.  23,  s.  23,  is 
general  in  its  terms,  and  applies  to  all  persons  to  be  charged  by  the  bill,  whether 
attornies  or  not.  Then  the  stat.  12  (leo.  2,  c.  13,  s.  6,  limits  it  to  some  extent;  pro- 
viding that  the  former  statute  shall  not  extend  "to  any   liill  of  fees,  charges,  and 
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disbursements  due  from  any  attorney  or  solicitor  to  aiij'  other  attorney  or  solicitor; 
but  every  such  attorney,  &c.  may  use  such  remedies  for  the  recovery  of  his  fees,  &c. 
against  such  other  attorney  or  solicitor,  as  he  might  have  done  before  the  passing  of 
the  said  act."  The  object  of  this  enactment  clearly  was  to  protect  non-professional 
persons,  who  were  so  when  the  bill  was  contracted  ;  supposing  an  attorney  to  be 
sufficiently  cognizant  of  the  course  of  business  to  protect  himself.  But  is  it  not  pre- 
posterous to  say,  that  because  the  party  is  admitted  an  attorney  after  he  has  become 
indebted  for  fees,  but  within  the  month  after  the  delivery  [377]  of  the  bill,  he  is  not 
to  be  allowed  to  have  the  bill  taxed '?  If  so,  the  only  mode  of  trying  the  charges  will 
be  before  the  jury.  The  Court  have  no  authority  to  direct  the  taxation  of  an  agency 
bill:  Waymouth  v.  Knipe  (3  Bing.  N.  C.  387;  3  Scott,  764).  Where  the  party  is  an 
attorney  at  the  time  the  business  is  done,  the  legislature  supposes  him  cognizant  of  the 
terms  on  which  it  is  done,  so  that  there  is  no  dispute  about  them :  but  that  does  not 
apply  to  a  party  who  afterwards  becomes  an  attorney.  [Rolfe,  B.  When  the  action 
is  brought,  the  defendant  does  understand  the  terms.]  The  case  of  Ford  v.  Maxwell 
(2  H.  Bl.  .589)  is  undoubtedly  a  decision  against  the  defendant,  but  it  may  be  doubted 
whether  it  was  well  decided,  and  it  does  not  appear  to  be  warranted  by  the  terms  of 
the  statute.  [Parke,  B.  As  soon  as  the  defendant  was  made  an  attorney,  the  bill 
became  due  from  one  attorney  to  another.] 

Lush,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  think  the  case  is  within  the  words  of  the  statute.  The 
Court  of  Common  Pleas  have  already  construed  it  so,  and  I  see  no  reason  why  we 
should  construe  it  differently. 

Parke,  B.  It  is  enough  to  say  that  the  point  has  been  already  considered,  and 
that  the  statute  has  been  construed  to  apply  to  the  case  of  a  person  who  becomes  an 
attorney  after  the  business  is  done.  The  defendant  knows  well  enough  what  he  has 
to  pay  upon  the  bill :  it  is  not  the  case  of  an  inexperienced  person. 

GuRNEY,  B.,  and  RoLFE,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[378]  Parbery  v.  Newnham.  Newnham  v.  Parbery.  Exch.  of  Pleas.  Jan.  20, 
184L — The  Court  has  power,  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  39,  to  enlarge 
the  time  for  an  arbitrator  to  make  his  award,  where  the  arbitrator,  having  power 
to  do  so,  has  allowed  the  time  limited  by  the  submission  for  making  the  award 
to  elapse  without  doing  so. 

[S.  C.  9  Dowl.  P.  C.  288 ;  10  L.  J.  Ex.  169  ;  .5  Jur.  175.] 

These  causes  were  referred  to  arbitration  under  an  order  of  Tindal,  C.  J.,  (which 
was  afterwards  made  a  rule  of  Court),  "  so  as  the  arbitrator  should  make  and  publish 
his  award  in  writing,  ready  to  be  delivered  to  the  paities,  or  any  or  either  of  them, 
if  they  should  require  the  same,  on  or  before  the  27th  day  of  May,  1840,  or  on  or 
before  such  furthei'  or  ulterior  day  as  the  ai-bitrator  should  from  time  to  time  appoint, 
and  signify  in  writing  undei-  his  hand  on  the  said  order."  The  arbitrator  proceeded 
with  the  reference,  and  held  several  meetings ;  but  before  the  cases  were  brought  to 
a  conclusion,  the  time  limited  in  the  order  of  reference  had  expired,  without  the 
arbitrator's  having  made  any  indorsement  on  the  order  enlarging  it.  No  application 
was  made  to  him  hy  either  of  the  parties  to  enlarge  the  time ;  but  when  he  was  about 
to  make  his  award,  the  plaintiff  objected  that  his  authority  was  at  an  end.  It  appeared 
also,  that,  after  the  time  had  expired,  the  defendant's  attorney  informed  the  plaintiff's 
attorney  of  the  circumst;ince,  when  the  latter  answered — "  Very  well,  I  suppose  the 
time  can  be  enla?-ged  by  a  Judge's  order : "  and  both  parties  afterwai'ds  attended 
meetings  before  the  arbitrator. 

In  Michaelmas  Terra,  Gaselee,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  time 
for  making  the  award  should  not  be  enlarged  until  the  first  day  of  Hilary  Term.  In 
the  same  term, 

Sii'  F.  Pollock  and  Macaulay  shewed  cause.  The  (luestion  is,  whether  under  the 
circumstances  of  this  case  the  Court  have  power  to  enlarge  the  time  for  making  the 
award,  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  39,  which  enacts,  "  that  the  power  and 
authority  of  any  arbitrator  [379]  or  umpire  appointed  by  or  in  pursuance  of  any  rule 
of  Court  or  Judge's  order,  or  order  of  Nisi  Prius,  in  any  action  now  brought  or  which 
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shall  hereafter  be  brought,  &c.,  shall  not  be  revocable  by  any  party  to  such  reference, 
without  the  leave  of  the  Court  by  which  such  rule  or  order  shall  be  made,  or  which 
shall  be  mentioned  in  such  submission,  or  by  leave  of  a  Judge  :  and  the  arbitrator  or 
umpire  shall  and  may  and  is  hereby  required  to  proceed  with  the  reference  notwith- 
standing any  such  revocation,  and  to  make  such  award,  although  the  person  making 
such  revocation  shall  not  afterwards  attend  the  reference  ;  and  the  Court,  or  any 
Judge  thereof,  ma,y  from  time  to  time  enlarge  the  term  foi'  any  such  arbitrator  making 
his  award."  That  enactment  appears  to  give  the  Court  power  only  in  cases  where 
there  has  been  an  attempt  to  revoke  the  submission.  Its  object  was,  that  if  the 
arbitrator  were  disposed  to  assist  either  party  by  not  making  his  award,  he  should 
not  have  power  to  do  so,  but  should  be  compellable  to  proceed.  The  words  "  such 
arbitrator"  mean  the  arbitrator  who  has  been  required  to  proceed  with  the  reference 
notwithstanding  the  revocation.  In  Burleij  v.  Sleflnns  (1  M.  &  W.  156),  this  Court 
intimated  an  opinion  that  the  statute  was  not  so  restricted,  but  extended  to  all  cases 
of  arbitration  falling  within  the  commencing  words  of  the  clause  :  but  the  observation 
of  the  Court  in  that  respect  was  not  necessary  to  the  decision  of  the  case.  In  a  subse- 
quent case  of  Doe  d.  Jones  v.  Powell  (7  Dowl.  P.  C.  539),  Patteson,  J.,  expressed  a 
contrary  opinion.  His  Lordship,  referring  to  the  clause  which  gives  the  Court  power 
to  enlarge  the  time,  says,  "That  means  rather  that  the  Court  may  enlarge  the  time, 
where  no  power  is  given  to  the  arbitrator  to  do  so ;  if  there  is  such  a  power,  it  is  for 
him  to  do  it ;  but  I  doubt  if  the  Court  would  do  it  in  a  case  where  the  parties,  or  the 
arbitrator,  will  not  consent  to  proceed  with  the  reference."  [Parke,  B.  He  does  not 
express  any  opinion  that  the  clause  is  [380]  not  general,  or  that  it  is  confined  to  cases 
in  which  the  parties  have  attempted  to  revoke  the  submission.]  The  learned  Judge 
thought  that  where  power  is  given  to  the  arbitrator  to  enlarge  the  time,  and  he  fails 
to  do  so,  the  Court  h;vl  no  power  to  do  it  in  his  stead.  In  Poller  v.  Ne.mnian  (2 
C.  M.  &  R.  742),  it  was  undoubtedly  decided  that  the  clause  was  not  so  limited  as  has 
been  suggested.  But  this  case  goes  much  further :  because  here  the  time  is  already 
extinct ;  and  it  is  a  misapplication  of  language  to  speak  of  enlarging  it.  If  the  Court 
should  now  interfere,  it  is  granting  a  new  term  :  they  cannot  enlarge  that  which  is 
altogether  gone.     This  is  in  efTeet  asking  the  Court  to  make  a  new  submission. 

Cresswell  and  Gaselee,  Serjts.,  contr.'i.  The  Court  have  now  power,  under  the 
statute,  to  enlarge  the  time  for  making  the  award.  It  is  conceded  that  they  would 
have  authority  to  do  so,  if  there  had  been  an  attempt  at  revocation  by  one  party  ;  and 
there  is  no  reason  why  an  eipial  power  should  not  exist,  when  both  parties  have  been 
willing  to  proceed.  Builei/  v.  Stephnu^  and  Potter  v.  Newman  are  suthcient  authorities 
to  shew  that  the  clause  in  question  applies  to  all  cases  where  the  parties  have  agreed 
to  submit  themselves  to  the  Court.  But  it  is  said  the  authority  of  the  Court  cannot 
be  applied,  where  the  time  originally  limited  has  already  expired.  But  an  order  of 
reference  does  not  become  a  nullity  b^^  the  time  limited  for  making  the  award  having 
been  allowed  to  expire  :  Hall  v.  Jioitae  (i  M.  &  W.  24).  There,  by  an  order  of  Nisi 
Prius,  a  verdict  was  entered  for  the  plaintiff',  subject  to  a  reference.  The  plaintiff's 
attorney  neglected  to  deliver  the  order  of  reference  to  the  arbitrator  until  after  the 
time  for  making  the  award  h;id  expired,  and  on  the  parties  afterwards  meeting  befoie 
the  arbitrator,  the  defendant  refused  to  proceed  [381]  with  the  reference  :  whereupon 
the  plaintifT,  without  making  any  application  to  the  Court,  took  the  cause  down  again 
to  trial,  and  again  obtaitted  a  verdict.  The  Court  held,  that  this  latter  trial  and 
verdict  were  irregular,  the  first  verdict  not  having  been  in  any  way  got  rid  of.  In 
that  case  Parke,  B.,  .says — "  Now,  although  the  time  have  expired,  it  may  be  enlarged 
on  appliwition  to  the  Court  under  the  3  ^i  i  Will.  4,  c.  42,  s.  .39  ;  and  if  you  can  go 
on  with  the  reference,  it  is  difficult  to  see  how  the  verdict  can  be  got  rid  of  unless  by 
the  plaintiff's  consent,  or  by  some  waiver."  If  any  other  construction  were  adopted, 
the  stJilute  would  virtually  be  rendered  nugatory.  It  was  the  manifest  intention  of 
the  legislature  that  the  reference  should  not  be  rendered  unavailable  by  any  such 
accidental  omission  as  this.  The  word  "  enlarge  "  may  well  be  construed  "  extend." 
Besides,  the  Court  have  power  "  from  time  to  time  "  to  enlarge  the  term  :  that  cannot, 
in  strictness,  apply  to  an  enlargement  of  the  original  term  only.  The  time  for  a 
sherirt's  returning  a  writ  is  often  enlarged,  after  the  original  time  hjis  expired. 
[Parke,  B.  It  would  be  seldom  that  a  case  could  be  made  out  for  enlargement,  if  it 
must  be  done  before  the  time  has  expired  :  it  is  not  until  it  is  just  expiring  that  you 
can  see  symptoms  of  its  not  being  about  to  be  enlarged  by  the  arbitrator ;  and  you 
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may  not  be  able,  at  all  events,  to  get  the  rule  absolute  in  time.]  Nor,  indeed,  can  the 
parties  know  that  the  arbitrator  has  not  enlarged  it.  [Parke,  B.  You  have  still  to 
contend  with  the  judgment  of  ni}'  Brother  Patteson,  that  the  act  does  not  apply  to 
cases  where  the  arbitrator  has  power  to  enlarge  the  time  if  he  thinks  fit.]  Surely  the 
purpose  of  the  act  is  to  compel  the  arbitrator  to  go  on  ;  and  to  put  the  Court,  when- 
ever it  becomes  necessary,  in  the  same  situation  as  the  parties  themselves  intended  to 
put  the  arbitrator. 

But  further,  the  facts,  as  disclosed  on  the  affidavits,  amounted  in  eflfect  to  a  consent 
to  enlarge  the  time.  The  [382]  plaintiff's  attorney,  when  made  aware  of  the  difKculty, 
said,  that  an  application  might  be  made  to  the  Court ;  and  he  went  on  subsequently 
with  the  refeience.  There  was,  in  substance,  an  enlargement  of  the  time  by  con.sent 
of  the  parties  :  Hallett  v.  HulkU  (5  M.  &  W.  25). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  (Jan.  20)  delivered  by 

Lord  Abinger,  C.  B.,  who  said  : — The  Court  have  considered  this  case,  and  have 
come  to  the  conclusion  that  they  have  still  the  power,  under  the  act  of  Parliament, 
to  enlarge  the  time  for  making  the  award  ;  and  we  have  accordingly  given  directions 
to  the  officer  that  a  rule  shall  be  drawn  up  for  enlarging  the  time  until  the  first  day 
of  Easter  Term  ;  the  time  mentioned  in  this  rule  having  expired  while  the  case  has 
been  under  the  consideration  of  the  Court. 

Rule  accordingly. 


Doe  d.  Richard  Roberts  v.  John  Roberts  and  Others.  Exch.  of  Pleas.  Jan. 
20,  1841. — A  testator,  after  directing  that  all  his  debts  and  funeral  expenses 
should  be  paid  b}'  his  e.xecutors  thereinafter  named,  devised  to  A.  a  particular 
farm,  without  words  of  limitation,  and  other  farms  to  B.,  C,  and  D.,  respectiveh', 
in  the  same  terms  ;  and  appointed  A.  and  B.  joint  executors  and  residuary  legatees 
of  his  will : — Held,  that  A.  took  a  life  estate  only  in  the  farm  devised  to  her. 

[S.  C.  10  L.  J.  Ex.  140.] 

This  was  an  action  of  ejectment,  brought  to  recover  the  possession  of  a  farm  called 
Tyddynsion,  in  the  parish  of  Abereirch,  in  the  county  of  Carnarvon  ;  and  issue  having 
been  joined,  bj'  the  consent  of  the  attorneys  and  parties  on  both  sides,  and  by  a  Judge's 
order,  the  following  case  was  stated  for  the  opinion  of  this  Court : — 

[383]  Robert  Roberts,  the  testator  hereinafter  named,  being  seised  in  fee  of  the 
hereditaments  and  premises  hereinbefore  mentioned,  on  the  2.3rd  day  of  September, 
1805,  duly  made  and  published  his  last  will  and  testament  in  writing,  executed  and 
attested  so  as  to  pass  real  estates,  as  follows  : — 

"In  the  name  of  God,  amen.  I,  Robert  Roberts  of  &c.,  do  make,  publish,  and 
declare  this  as  and  for  my  last  will  and  testament,  in  manner  following,  that  is  to  say  : 
In  the  first  place,  I  will  and  direct  that  all  my  just  debts  and  funeral  expenses  be  fully 
paid  by  my  executors  hereinafter  named.  [The  will  then  bequeathed  several  pecuniary 
and  specific  legacies,  and  proceeded  thus.]  I  give,  devise,  and  bequeath  to  my  son 
Morris  Roberts,  the  farm  commonly  called  and  known  by  the  name  of  New  York,  in 
the  parish  of  Llangian,  and  also  the  sum  of  £30,  and  also  four  ounces  (a)  of  the  sloop 
or  vessel  called  the  '  Cambria,'  whereof  John  Roberts  is  the  captain.  I  give,  devise, 
and  bequeath  to  my  son  Robert  Roberts,  the  farm  commonly  called  or  known  by  the 
name  of  Tyn-y-ffynon,  in  the  parish  of  Llangian,  and  also  the  sum  of  £30,  and  also 
four  ounces  of  the  said  sloop  or  vessel  called  the  '  Cambria.'  I  give,  devise,  and  bequeath 
to  my  son  William  Roberts,  the  farm  commonly  called  and  known  by  the  name  of 
Dynfre,  in  the  parish  of  Aberdaron.  I  give,  devise,  and  bequeath  to  my  daughter 
Elizabeth  Roberts,  the  farm  commonly  called  and  known  by  the  name  of  Tyddynsion, 
in  the  parish  of  Abereirch  [The  will  then  contained  further  bequests  of  pecuniary 
legac  es,  and  concluded  thus  :]  And  I  do  hereby  nominate,  constitute,  and  appoint  my 
son  William  Roberts,  and  my  daughter  Elizabeth  Roberts,  joint  executors  and  residuary 
legatees  of  this  my  last  will  and  testament,"  &c. 

The  testator's  said  daughter  Elizabeth  Roberts,  to  [384]  whom  the  said  tenement 

(a)  That  is,  ^ jth  shares. 
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called  Tyddynsioii  was  devised  in  the  manner  in  the  said  will  mentioned,  died  in 
January,  lt<34,  leaving  a  husband  and  several  children  her  surviving,  and  having 
received  the  rents  and  profits  of  the  said  piemisos,  under  the  said  devise,  until  her 
death.  The  lessor  of  the  plaintifV  is  the  eldest  son  and  heir-at-law  of  the  said  Robert 
lioberts  the  testator.     The  defendants  are  the  occupying  tenants  of  the  said  premises. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said  testator,  by  his  will, 
disposed  of  the  fee-simple  and  inheritance  in  the  said  tenement  called  Tyddyusion, 
or  of  an  estate  for  life  only,  to  his  daughter  the  said  Elizabeth  Roberts.  If  the  Court 
shall  be  of  opinion  that  the  fee-simple  estate  of  the  testator  passed  either  b}'  the  specific 
devise  to  his  daughter,  the  said  Elizabeth  Roberts,  or  by  the  residuary  clause,  coupled 
with  the  charge  on  the  executors  to  pay  the  testator's  debts,  or  otherwise  by  the  said 
will,  judgment  of  nolle  prosequi  shall  be  entered  against  the  ])laintiff:  but  if  the 
Court  shall  be  of  opinion  that  the  reversion  of  and  in  the  said  tenement  called 
Tyddynsion,  expectant  on  the  decease  of  the  said  Elizabeth  Roberts,  was  undisposed 
of  by  the  .said  will,  then  judgment  shall  be  entered  against  the  defendants  by  con- 
fession, for  Is.  damages. 

R.  V.  Richards,  for  the  lessor  of  the  plaintiff.  The  question  is,  whether  P>lizabeth 
Roberts,  under  this  will,  took  an  estate  in  fee,  or  for  life  only,  in  the  farm  called 
Tyddynsion.  There  are  no  words  in  the  will  to  pass  the  estate  in  fee.  It  is  clear 
that  it  did  not  pass  by  the  specific  devise,  which  has  no  words  of  limitation.  The 
direction  to  the  executors  to  pay  debts  and  funeral  expenses,  being  no  more  than  the 
law  itself  would  imply,  will  not  enlarge  the  estate  into  a  fee.  If,  indeed,  the  devise 
bad  been  to  Elizabeth  Roljcrts,  "she  paying  the  debts  and  funeral  expenses,"  so  that 
they  were  a  charge  on  her  [385]  as  devisee,  the  case  would  be  different.  And  the 
clause  whereby  she  is  appointed  an  executor  and  residuary  legatee,  carries  the  case  no 
further.  The  last  words  are  fully  satisfied  ]>y  applying  them  to  personal  property,  of 
which  it  appears  by  the  will  that  the  testator  died  possessed. 

Welsby,  for  the  defendants.  It  must  be  admitted,  that  by  the  devise  of 
T^'ddynsion  itself  a  life  estate  only  would  pass,  the  word  "  farm "  being  obviously 
descriptive  only  of  the  local  character  of  the  property.  But  it  is  submitted  that  the 
charge  on  the  executors,  coupled  with  the  residuary  clause,  sufficiently  shew,  that  in 
order  to  effectuate  the  general  intention  of  the  testator,  a  fee  must  be  held  to  have 
passed  to  Elizabeth  Roberts.  In  the  construction  of  wills,  the  precise  order  of  the 
clauses  will  be  disregarded,  in  order  to  give  effect  to  the  intention  pervading  the 
whole.  Here  it  seems  dear  that  the  testator  meant  to  dispo.sc  of  all  his  property, 
as  well  real  as  personal.  The  will  may  therefore  be  read  as  if  it  ran  thus: — "I 
appoint  William  Roberts  and  Elizabeth  Roberts  my  executors  and  residuary  legatees ; 
and  dir-ect  that  all  my  debts  and  funer-al  expenses  be  paid  by  them."  'i'hat  is  equivalent 
to  a  charge  on  them  in  their  joint  char'acter  of  executor-s  and  residuary  legatees.  The 
wor'd  "legatee"  will  be  applied,  where  it  is  necessary  to  the  reasonable  construction 
of  the  will,  to  mean  a  devisee  of  real  estate.('i)  Ther'e  are  sever-al  cases  like  the 
present,  although  rrot  express  authorities  for  the  deferrdants.  Irr  Doe  d.  JVillr.y  v. 
Holmes  (S  T.  R.  1),  the  testator'  devised  his  hoirse  arrd  furrritirr-e  to  A.,  whom  he  made 
executrix,  she  paying  all  his  debts  and  legacies :  and  it  was  held  that  A.  took  a  fee  irr 
the  realty.  Irr  7'i/man  v.  Stevens  (15  East,  50.5),  the  words  of  the  will  wer-e — "  I  give 
arrd  be-[386]-queath  all  that  I  shall  die  possessed  of,  real  and  persorral,  of  what  rrature 
and  kind  soever-,  after  my  just  debts  are  paid.  I  appoint  P.  my  residuary  legatee 
arrd  executor-."  The  will  expr-essed  also  the  testrttor-'s  desire  that  P.,  "his  legatee  and 
executor,"  should  be  kirrd  to  arrother  relatiorr,  arrd  do  something  handsome  for-  him  at 
his  death.  It  was  held  that  P.  took  arr  estate  irr  fee  irr  the  real  estate  of  the  testator. 
In  Doe  d.  I'emcnrden  v.  GUhed  (.3  Brod.  &  B.  85),  the  will  commenced  thus : — "  As  for 
my  temporal  est.ite  and  effects,  I  give  and  dispose  of  the  sanrc  irr  manner  foUowirrg." 
The  will  then  betjireathed  a  pecurriary  legacy,  arrd  devised  a  jjarticirlar  estate  to  J.  G., 
without  wor-ds  of  limitation  ;  arrd  then  proceeded — "and  .ill  the  rest  arrd  residue  of 
my  goods  aird  chattels,  per'sorral  and  testarnerrtar-y  eft'ects  whatsoever-,  I  give  arrd 
l)e(|ueath  to  the  said  J.  G.,  whom  I  make  sole  executor  of  this  my  will."  It  was  held 
that,  by  force  of  the  latter  clause,  J.  G.  took  a  fee  irr  the  estate  specifically  devised  to 
him.     Doe  d.  Knott  v.  LawU-n  (4  Birrg.  N.  C.  455  ;  6  Scott,  303)  was  also  cited. 

Richards,  in  reply,  distirrguished  the  cases  cited,  on  the  ground  that  in  Doe  v. 

(a)  Hardacre  v.  Nash,  5  T.  R.  715  ;  Pilman  v.  Sleveiu%  15  East,  505. 
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Holmes  there  was  an  express  charge  on  the  devisee  as  such  ;  and  that  in  Pitman  v. 
Stevens  and  Doe  v.  Gilbert,  the  testator  in  terms  expressed  his  intention  of  disposing 
of  all  his  estate,  both  real  and  personal.  Doe  v.  Laivton  proceeded  on  the  effect  of 
the  word  estate.  Here  there  was  no  charge  on  the  devisee  in  that  capacity,  and 
nothing  to  shew  that  the  testator  meant  the  residuary  clause  to  be  applicable  to 
real  estate. 

Lord  Abinger,  C.  B.  I  have  little  doubt  that  the  testator  thought  he  had  given 
a  fee  by  each  of  the  several  devises  contained  in  his  will :  if  so,  he  could  not  intend  to 
[387]  give  the  fee  by  the  residuary  clause.  And  upon  the  whole  will  taken  together, 
I  do  not  think  we  can  infer  that  he  intended  to  devise  the  fee  by  the  residuary  clause. 
The  cases  cited  for  the  defendants  have  been  sufficiently  distinguished  by  Mr.  Eichards. 
There  is  another  case,  of  Doe  d.  Ashbjj  v.  Baines  (2  C.  M.  &  R.  23),  which  has  not  been 
cited,  that  is  very  like  the  present,  and  bears  strongly  in  favoui'  of  the  lessor  of  the 
plaintiff.     I  am  of  opinion,  therefore,  that  the  plaintiff  is  entitled  to  our  judgment. 

Parke,  B.  Unless  we  can  see,  upon  a  reasonable  construction  of  the  words  of  the 
will,  enough  to  take  away  the  estate  from  the  heir  at  law,  it  must  remain  in  him.  It 
is  very  properly  conceded,  on  the  part  of  the  defendants,  that  the  devising  clause 
itself  is  not  sufficient  to  pass  the  fee  ;  but  reliance  is  placed,  first,  upon  the  charge  of 
debts  and  funeral  expenses  ;  but  that  is  only  what  the  law  would  imply  without  any 
such  words.  Then  the  only  other  words  relied  upon  are  the  concluding  words  of  the 
will,  by  which  the  testator  appoints  William  and  Elizabeth  Roberts  joint  executors 
and  residuary  legatees  of  his  will.  These  are  words  confessedly  applying,  in  their 
ordinar}'  sense,  to  personalty  only ;  and  I  think  there  is  nothing  in  this  will  to  apply 
them  more  lai'gely.  In  Pitman  v.  Stevens,  the  words  were  much  stronger :  the  will 
began  by  expressing  the  testator's  intention  to  dispose  of  "  all  that  he  should  die 
possessed  of,  real  and  personal,  of  what  nature  and  kind  soever,"  and  those  words  were 
immediately  followed  by  the  appointment  of  Captain  Preston  as  residuary  legatee  and 
executor.  The  whole  will,  taken  together,  clearly  shewed  that  the  testator  meant  him 
to  be  residuary  devisee  of  all  he  died  possessed  of.  In  Doe  v.  Gilbert,  again,  the 
testator  first  disposed  of  "all  his  temporal  estate  and  effects,"  and  then  appointed  the 
defend-[388]-ant  sole  executor  and  residuary  legatee.  The  words  "temporal  estate," 
being  sufiicient  to  include  his  real  estate,  were  coupled  with  the  residuary  clause,  and 
clearly  evinced  his  intention  to  make  the  defendant  residuary  legatee  of  all  his  real 
estate.  The  case  last  cited.  Doe  d.  Knott  v.  Lawton,  is  no  authority  for  the  defendants. 
On  the  whole,  I  am  of  opinion  that  the  residuary  clause  applies  to  personalty  only, 
and  that  the  heir  at  law  is  not  disinherited. 

RoLFE,  B.  I  am  of  the  same  opinion.  No  doubt  the  real  intention  of  the  testator 
was  that  which  has  been  suggested  by  my  Lord.  But  as  the  words  of  the  devise 
themselves  do  not  carry  more  than  a  life  estate,  the  question  is,  are  there  any  other 
words  in  the  will  which  have  that  effect  ?  Now  the  first  clause,  directing  the  payment 
by  the  executors  of  debts  and  funeral  expenses,  is  nothing  more  than  the  law  would 
imply  :  they  are  not  charges  of  that  description  which  have  been  held  to  give  a  fee, 
on  the  ground  that  otherwise  the  executors  would  be  unable  to  pay  them.  And  I 
think  it  is  equally  clear  that  the  concluding  clause  is  not  sufficient  to  give  an  estate 
in  fee  to  Elizabeth  Roberts.  The  testator  never  could  intend  to  give  separate  life- 
estates  to  his  two  children,  and  then  to  make  them  joint  residuary  legatees  of  his 
estates  in  fee. 

Judgment  for  the  plaintiff. 


[389]  ScHLETTER  «;.  Cohen.  Exch.  of  Pleas.  Jan.  20,  1841. — Where  an  order  is 
obtained  for  a  capias  under  the  1  &  2  Vict.  c.  110,  s.  3,  before  the  suing  out  of 
the  writ  of  summons,  the  affidavit  on  which  it  is  applied  for  need  not  be 
entitled  in  the  cause. 

[S.  C.  9  Dowl.  P.  C.  277 ;  10  L.  J.  Ex.  99 ;  5  Jur.  74.] 

Ogle  moved  for  a  rule  to  shew  cause  why  an  order  of  Eolfe,  B.,  for  the  issuing  of 
a  capias  against  the  defendant,  under  the  1  &  2  Vict.  c.  110,  s.  3,  should  not  be 
rescinded.  One  of  his  objections  was,  that  the  affidavit  on  which  the  order  was 
obtained,  (which  was  sworn  before  the  suing  out  of  the  writ  of  summons),  was  not 
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entitled  in  the  cause :  and  he  stated  that  it  had  been  ruled  by  several  of  the  Judges  at 
chambers  that  this  was  an  irregularity. 

Lord  Abingek,  C.  B.  That  is  no  objection.  There  was  some  little  doubt  on  the 
matter  at  first,  because  of  the  word  "plaintiff"  in  the  statute;  but  the  point  came 
under  the  consideration  of  the  Judges,  and  they  came  to  the  conclusion  that  it  ought 
to  have  the  same  meaning  as  in  the  stat.  12  Geo.  1,  c.  29,  where  the  same  word  is 
used  to  signify  a  party  who  intends  to  become  plaintiff,  and  with  that  view  makes  an 
affidavit  to  hold  to  bail. 

Pakke,  B.  If  this  objection  be  a  good  one,  I  have  made  hundreds  of  orders  that 
are  erroneous.  It  is  otherwise  where  a  writ  has  been  issued,  because  then  there  is  a 
cause  in  Court;  but  when  no  writ  has  yet  been  sued  out,  the  affidavit  need  not  be 
entitled  in  the  cause  ;  and  it  is  quite  clear  that  an  attidavit  to  hold  to  bail  under  the 
statute  may  be  made  before  a  writ  is  sued  out.  The  contrary  doctrine  would  be 
attended  with  much  inconvenience  :  parties  residing  at  a  distance  could  hardly  ever 
arrest  the  defendant,  because  they  must  first  send  up  to  Londoti  to  sue  out  the  writ, 
and  then  entitle  and  swear  the  affidavit. 

GuRNEY,  B.,  concurred. 

Rule  refused. 


[390]  In  thk  Matter  of  the  Estate  and  Effects  of  Phii-ip  Coales,  Deceased. 
Exch.of  Pleas.  Jan.  22, 18-11. — A., a  British  subject, domiciled  in  England,  made  his 
will  and  died  in  England,  and  by  his  will  disposed  of  certain  government  notes 
of  the  East  India  Company,  issued  at  Calcutta,  and  the  amount  of  which  was 
receiv.-ible  only  under  an  Indian  probate;  and  appointed  an  English  executor. 
The  executor  executed  a  power  of  attorney  to  S.  in  India,  who  thereupon  obtained 
letters  of  administration  with  the  will  annexed  in  India,  under  which  he  received 
the  amount  of  the  notes,  and  remitted  to  the  executor  in  England,  who  paid  it 
over  to  the  legatees :— Held,  that  legacy  duty  was  payable  thereon. 

[S.  C.  10  L.  J.  Ex.  207.] 

In  this  case  the  usual  order  had  been  obtained  under  the  stat.  42  Geo.  3,  c.  99, 
s.  2,  calling  upon  the  executors  of  John  Dyneley,.  deceased,  who  was  the  surviving 
executor  of  Philip  Coales,  deceased,  to  shew  cause  why  they  should  not  deliver  an 
account  of  the  legacies  and  property  of  the  said  Philip  Coales,  and  pay  the  legacy 
duties. 

Affidavits  were  filed  in  opposition  to  the  rule,  which  stated,  that  the  said  Philip 
Coales,  at  the  time  of  his  decease,  was  possessed  of  certain  notes  called  government 
notes  of  the  East  India  Company,  issued  by  the  directors  at  their  public  treasury  at 
Fort  William,  in  Bengal,  which  were  purchased  by  him  while  resident  in  the  East 
Indies  ;  that  these  notes  were  not  redeemable  or  payable  liy  the  East  India  Company 
until  in  or  after  the  year  1836  ;  and  that  the  amount  of  them,  when  so  payable,  could 
not  have  been  received  by  the  said  John  Dyneley,  as  executor  of  the  said  Philip  Coales, 
under  the  probate  granted  by  the  Prerogative  Court  of  Canterbury,  nor  without  his 
going  himself  to  India,  and  procuring  a  probate  to  be  granted  by  the  Sujjreme  Court 
of  Judicature  at  Fort  William,  or  without  letters  of  administration  with  the  will 
annexed  being  granted  l)y  that  Court.  That  in  the  year  1836,  letters  of  administra- 
tion within  the  province  and  jurisdiction  of  the  Supreme  Court,  to  l)e  administered 
with  the  will  of  the  said  Philip  Coales  annexed,  were  granted  by  the  iSupiemo  Court 
to  William  Speir,  of  Fort  William,  meiohant,  (.-icting  under  a  power  of  attorney  from 
Mr.  Dyneley) ;  and  he,  under  and  by  virtue  of  such  letters  of  administration,  received 
the  proceeds  of  the  said  government  notes  at  Fort  William  ;  and  that,  cxce|)ting  the 
money  so  received  by  him  as  such  administrator,  the  account  jdready  delivered  [391] 
by  the  executor  containeil  a  full  and  true  accoiuit  of  all  the  legacies  and  propeity  to 
be  administered  under  the  will.  The  affidavit  stated  also,  that  an  account  had 
sub-scijuently  been  delivered  by  the  executors  to  the  commissioners,  under  protest,  of 
all  the  property  of  the  deceased  received  from  India  (the  produce  of  the  notes),  and 
that  no  other  personal  estate  was  outstanding ;  but  that  they  had  declined  paying 
legacy  duty  thereon,  being  advised  that  it  was  not  legally  chargeable.  The  deponent 
also  stated,  that  he  had  Ijcen  informed  .and  verily  believed  that  the  said  Philip  Coales 
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was  not  a  native  of  Great  Biitain,  nor  of  any  place  within   the  dominions  of  the 
British  crown. 

E.  V.  Kichards  shewed  cause.  The  question  is,  whether  under  the  circumstances 
disclosed  in  these  affidavits,  that  part  of  the  estate  of  Mr.  Coales,  which  was  at  the  time 
of  his  death  in  India,  and  was  not  recoverable  under  a  pi'obatc  from  the  Prerogative 
Court  here,  is  liable  to  legacy  duty.  This  application  is  made  under  the  stat.  36  Geo.  3, 
c.  32,  the  second  section  of  which  imposes  the  duty  on  "  every  legacy,  specific  or  ■ 
pecuniary,  or  of  any  other-  desci'iption,  of  the  amount  or  value  of  £20  or  more,  given  ' 
by  any  will  or  testamentary  instrument  of  any  person  who  shall  die  after  the  passing 
of  this  act,  out  of  the  personal  estate  of  the  person  so  dying,"  &c.  Then  the  7th 
section  defines  what  shall  be  deemed  a  legacy,  viz. : — "  every  gift  by  any  will  or 
testamentary  instrument,  which  shall,  by  virtue  of  such  will  or  testamentary  instrument, 
have  effect  or  be  satisfied  out  of  the  personal  estiite  of  such  person  so  dying,  or  out  of 
any  personal  estate  which  such  person  shall  have  power  to  dispose  of,  shall  be  deemed 
and  taken  to  be  a  legacy  within  the  meaning  of  this  act,  whether  the  same  shall  be 
given  by  way  of  annuity  or  in  any  other  form,"  &c.  &c.  This  act,  has  of  late  years 
received  a  more  restricted  construction  than  formerly,  but  among  [392]  the  decided 
cases  on  this  subject,  there  is  none  which  directly  bears  upon  the  facts  now  before  the 
Court.  This  is  the  case  of  a  testator  who  was  not  a  native  of  Great  Britain,  or  of  any 
place  within  the  British  dominions.  [Guiney,  B.  I  presume  he  was  domiciled  in 
England.]  No  doubt  he  died  in  England  ;  and  it  must  be  assumed,  although  that 
does  not  expressly  appear  upon  the  affidavits,  that  though  not  a  native  of  this  country, 
he  was  domiciled  here.  But  although  that  was  so,  this  property  was  so  situated  that 
the  executor  in  England  had  no  power  oi-  control  over  it  in  his  character  of  executor  ; 
and  although  Mr.  Spier,  having  received  it  as  administrator  in  India,  remitted  it  to 
the  executor  here,  that  was  altogether  unnecessary ;  he  had  entire  control  and 
dominion  over  the  property,  and  might  have  remitted  it  directly  to  the  legatees :  and 
the  mere  circumstance  of  the  money  having  been  remitted  through  the  executor  here, 
as  the  channel  of  communication,  can  have  no  effect  on  the  liability  to  legacy  duty. 

In  the  case  of  the  AUorney-General  v.  Cocherell  (1  Price,  165),  legacies  bequeathed  by 
a  British  subject,  resident  in  the  East  Indies,  out  of  his  personal  estate,  to  persons  living 
in  England,  were  held  to  be  liable  to  duty,  if  the  executor  proved  the  will  in  England 
and  paid  the  legacies  here,  notwithstanding  the  testator  realized  and  possessed  his 
property  in  India,  resided  there,  made  his  will  there,  and  died  there  ;  and  although 
the  executors  were  in  India  at  the  time  of  their  appointment,  and  the  will  was  originally 
proved  there.  That  case,  however,  with  others  of  the  same  class,(/;)  has  been  over- 
ruled ;  and  it  is  now  clear  that  in  the  case  of  a  testator  dying  under  the  circumstances 
mentioned  in  the  Attorney-General  v.  Cockerell,  although  the  will  be  afterwards  proved 
in  England,  legacy  duty  is  not  [393]  payable:  Attornei/-General  v.  Jackson  (2  C.  &  J. 
101;  8  Bligh,"  15),  Armld  v.  Arnold  [i  Myl.  &  Cr.'256).  In  that  case  the  Lord 
Chancellor  says — "The  fact  relied  upon  as  subjecting  the  legacies  to  the  duty,  is  that 
the  propei-ty  was  remitted  from  India  to  England,  and  administered  by  the  executors 
in  this  country.  This  was  an  unnecessary  proceeding  ;  it  may  be  said,  indeed,  to  be 
by  mere  accident  that  such  a  course  was  adopted,  for  it  is  obvious  that,  the  executors 
in  India  having  paid  all  the  debts  in  India,  and  the  executors  in  England  having  paid 
all  the  debts  in  this  country,  the  former  might,  according  to  all  the  authorities,  have 
avoided  the  question  by  remitting  the  legacies  direct  to  each  legatee  ;  or,  instead  of 
allowing  them  to  pitss  through  the  hands  of  the  personal  representatives  in  this 
country,  might  have  remitted  them  to  an  agent  of  their  own,  with  directions  to  pay 
over  the  money  to  the  person  entitled."  The  same  observations  apply  to  the  present 
ease.  [Parke,  B.  Here  Mr.  Spier  was  acting  under  a  power  of  attorney  from 
Mr.  Dyneley,  and  was  merely  his  agent.]  There  was  nothing  to  have  compelled  the 
Court  to  grant  the  administration  to  the  party  named  by  the  executor  ;  but  they  having 
so  granted  it,  he  has  all  the  duties  of  a  regular  administrator  personally  imposed  upon 
him.  It  is  an  absolute,  not  a  qualified,  grant  of  administration  to  Mr.  vSpier.  The 
judgment  of  the  Court  in  Arnold  v.  Arnold  proceeds  upon  the  ground,  not  that  the 
testator  had  been  domiciled  in  India,  but  that  the  property  was  in  India,  and  was  not 
tangible  by  the  executor  here  as  an  executor,  but  that  there  was  another  party  in  India 
who  had  the  absolute  control  over  the  property  there,  and  over  whom  the  ecclesiastical 

(6)  Attorney-General  v.  Beatson,  7  Price,  560 ;  Logan  v.  Fairlie,  2  Sim.  &  Stu.  284. 
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Courts  here  could  have  no  jurisdiction.  His  Lordship  says: — "When  the  act  speaks 
of  '  any  will  of  any  person,'  and  of  the  legacies  heing  payable  out  of  the  personal  estate, 
it  must,  I  think,  [394]  be  considered  as  speaking  of  persons,  and  wills,  and  personal 
estates  in  this  country,  that  being  the  limit  of  the  sphere  of  the  enactment.  It  is 
clearly  not  applicable  to  the  East  Indies  :  it  is  applicable  to  this  country.  If  there 
had  been  no  property  in  this  country,  it  would  not  have  been  necessary  to  prove 
the  will  here,  quoad  the  property  in  India."  In  that  case  the  testator  certainly  died 
in  India ;  in  the  present  case,  not  being  a  native  of  this  country,  he  died  here :  but 
the  judgment  of  the  Lord  Chancellor  appears  to  proceed  independently  of  any  dis- 
tinction in  that  respect,  and  upon  the  ground  that  this  is  property  over  which  the 
executor  in  England  had  no  control.  In  the  case  In  re  Eu'in  (1  Cr.  &  J.  L51  ;  1  Tyr. 
92),  where  a  testator,  domiciled  in  England,  died  possessed  of  property  in  foreign 
funds  payable  abroad,  but  it  appeared  that  the  stock  had  been  transferred  into  the 
name  of  the  executor  in  England,  and  he  had  dealt  with  and  transferred  the  dividends 
to  the  legatees,  the  duty  was  held  to  be  payable.  But  there  the  executor  in  England 
received  the  property  without  proving  the  will  abroad,  and  had  the  means  of  con- 
trolling the  property  in  his  character  of  executor  here.  Here  there  was  an  absence  of 
all  power  in  the  executor  in  England  to  deal  with  this  property,  which  was  altogether 
under  the  control  of  the  administrator  in  India.  Upon  the  whole,  therefore,  it  is 
submitted  that  legacy  duty  is  not  payable  upon  the  proceeds  of  these  notes,  and  that 
a  sufficient  account  has  been  delivered  by  the  executors. 

The  Attorney-General  and  Waddington,  contra,  were  stopped  by  the  Court. 

Parke,  B.  It  seems  to  me,  that  upon  the  authority  of  the  very  case  upon  which 
Mr.  Eiehards  relies,  Mr.  r)yneley,  as  the  executor,  was  liable  to  pay  his  legacy  duty  : 
because  [395]  this  is  a  case,  not  merely  of  the  payment  of  the  legacy  by  an  English 
executor  in  England,  which,  according  to  the  case  of  the  Attm-ncij-General  v.  liealson, 
would  have  been  suthcient  to  make  the  legacy  duty  payable.  That  authority  cannot 
certainly  be  considered  as  any  longer  binding,  after  what  was  decided  by  the  Lord  Chan- 
cellor in  ArniM  v.  Arnold ;  but  in  Arnold  v.  Anwld  it  appears  clearly  to  have  been  the 
Lord  Chancellor's  opinion,  that  if  the  testator  had  been  such  a  person  as  is  dcscrilied 
in  the  act  of  Parliament,  the  duty  would  have  been  payable;  and  the  ground  upon 
which  it  was  held  not  to  be  payable  in  that  case  was,  that  the  testator  was  not 
domiciled  in  England,  but  in  India ;  and  that  the  will  of  the  testator  was  made  in 
India.  But  in  this  case,  not  only  is  the  legacy  payable  in  England  by  Mr.  Dynelej', 
but  the  will  is  the  will  of  a  British  subject ;  at  least,  if  that  be  material,  we  ought  to 
assume  it  to  be  so,  ina.smuch  as  the  contrary  has  not  been  pioved  :  at  all  events,  it  is 
the  will  of  a  person  domiciled  in  England  ;  and  according  to  the  case  of  In  re  Etvin, 
a  person  so  domiciled  Kils  the  character  of  "a  person"  described  in  the  act  of  Parlia- 
ment. Therefore  we  have  in  this  case  all  that  the  Loi'd  Chancellor,  in  the  case  of 
Arnold  v.  Arnold,  seems  to  think  necessary  in  order  to  make  the  duty  payable.  We 
have  first  the  fact  that  the  testator  was  a  British  subject,  or  a  person  domiciled  in 
Englaiifl  ;  and  next,  that  the  will  was  made  in  England,  and  administered  in  England 
by  an  English  executor.  It  seems  to  me,  therefore,  that  there  is  no  doubt,  even 
according  to  the  authority  of  the  case  which  was  relied  upon  by  Mr.  Richards  as 
overruling  former  decisions  of  this  Court,  that  the  legacy  duty  is  payable  in  this  case. 

Aldkkson,  B.  I  am  of  the  same  opinion.  In  the  case  of  Arnold  v.  Arnold,  the 
liOrd  Chancellor  puts  his  judgment  upon  the  ground,  that  when  the  act  speaks  of 
"any  will  of  any  pei'son,"  it  must  moan  the  will  of  a  testator  in  [396]  this  country, 
and  a  will  in  this  country.  In  this  case  the  existence  of  a  will  in  this  country  is 
proved,  and  the  money  has  been  remitted  to  the  executor  under  the  will,  in  this 
country,  to  be  paid  by  him  to  the  legatees  under  the  will.  It  seems  to  me  that  the 
case  falls  within  the  authority  of  Arnold  v.  Arnold. 

GuuNKY,  B.  I  cannot  see  that  the  circumstance  of  Mr.  Speir  being  employed  to 
i-emit  the  funds  from  India  makes  any  difference  in  the  ease  :  he  acted  under  a  power 
from  the  executor  Mr.  Dyneley;  he  was  his  agent,  receiving  authority  from  him, 
and  transmitting  the  funds  to  him  as  the  executor  in  this  country. 

Koi.FK,  B.  I  am  quite  of  the  same  opinion.  I  think,  so  far  from  the  funds  being 
received  by  Mr.  Speir  as  executor,  that  Mr.  Dyneley  was  not  compelled  to  send  out  a 
power  of  attorney  to  him  to  administer  the  assets,  although  he  would  have  been  com- 
pelled to  send  out  such  a  power  as  would  have  enabled  his  agent  to  remit  the  funds. 
There  may  be  cases  of  difficulty  which  may  sometimes  arise,  of  a  foreigner  abroad 
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having  property  here  ;  but  this  is  a  case  which  appears  to  me  to  be  free  from  any 
doubt  whatever. 
Rule  absolute. 


We.ston  v.  Wright.  Exeh.  of  Pleas.  Jan.  22,  1841. — Where  A.  the  charterer  of  a 
vessel,  by  the  charterparty,  agreed  that  on  the  arrival  of  the  ship  at  the  outward 
port,  he  would,  through  his  agent  there,  supply  cash  to  the  master  for  the  disburse- 
ments of  the  vessel,  to  be  repaid  by  bills  to  be  drawn  by  the  master  on  the 
owner;  and,  on  the  arrival  of  the  vessel  there,  the  aj;ent  supplied  goods  for  the 
use  of  the  crew,  and  paid  certain  money  demands  made  on  the  master,  but  did 
not  advance  any  actual  cash  : — Held,  that  although  it  was  not  shewn  that  any 
bills  were  drawn  by  the  master  for  the  amount,  A.  might  recover  it  from  the 
owner  in  an  action  for  goods  sold  and  delivered  and  for  money  paid,  the  master 
having  authority  to  obtain  supplies  of  goods  and  money  for  the  necessary  use  of 
the  ship  on  the  credit  of  the  owner,  independently  of  the  express  stipulation  of 
the  charterparty. 

[S.  C.  10  L.  J.  Ex.  329;  5  Jur.  197.] 

Assumpsit  for  goods  sold  and  delivered,  money  lent,  money  paid,  and  on  an 
account  stated.  Plea,  non  assump-[397]-sit.  At  the  trial  before  Rolfe,  B.,  at  the 
Middlesex  Sittings  in  this  term,  it  appealed  that  the  plaintiff  had  chartered  a  vessel 
belonging  to  the  defendant,  bound  for  the  African  coast,  and  the  charterparty  con- 
tained an  express  stipulation,  that  on  the  arrival  of  the  ship  at  Sierra  Leone,  the 
plaintiff  would,  through  his  agent  there,  supply  cash  to  the  master  for  the  disburse- 
ments of  the  vessel,  to  be  repaid  by  bills  to  be  drawn  by  the  master  on  the  defendant. 
On  the  arrival  of  the  ship  at  that  poi't,  in  August  1839,  the  plaintifl"'s  agent  there 
supplied  her  with  goods,  and  also  paid  certain  demands  made  upon  the  master  in 
respect  of  the  vessel  by  persons  resident  there  ;  but  he  did  not  advance  any  actual 
cash.  There  was  no  evidence  to  shew  whethei'  any  bill  had  been  drawn  by  the  master 
for  the  amount.  It  was  objected  for  the  defendant,  that  the  plaintiff'  ought  to  have 
sued  upon  the  special  agreement  contained  in  the  charterparty,  and  could  not  recover 
in  this  general  form  of  action.  The  learned  Judge  reserved  the  point,  and  a  verdict 
passed  for  the  plaintiff,  damages  2181.  10s. 

Jervis  now  moved  to  enter  a  nonsuit,  pursuant  to  leave  reserved  at  the  trial. 
The  plaintiff"  ought  to  have  sued  on  the  special  contract.  It  is  clear  this  was  not  a 
case  of  goods  sold  and  delivered,  to  be  paid  for  on  request ;  nor  was  it  a  case  of  money 
paid  or  money  lent.  The  contract  was  to  supply  cash,  to  be  repaid  in  a  particular 
maimer,  bj'  bills  at  a  certain  date.  It  is  perfectly  consistent  with  the  evidence,  that 
a  bill  was  drawn  by  the  master  in  respect  of  this  transaction,  and  remitted  to  and 
accepted  by  the  defendant.  If  the  plaintiff'  had  produced  the  bill,  and  shewn  that 
the  time  for  which  it  was  drawn  had  expired,  or  that  it  had  not  been  honoured,  the 
case  would  be  different.  But  further,  there  was  no  advance  in  cash  at  all,  and  the 
plaintiff",  therefore,  did  not  come  within  the  terms  of  the  agreement.  [Parke,  B.  The 
plaintiff's  title  to  recover  for  goods  sold  depends  upon  the  general  authority  of  the 
[398]  master  to  contract  for  necessaries  for  the  ship.]  That  would  apply,  if  there 
had  been  no  special  provision  to  the  contrary  ;  but  as  there  was,  the  defendant  can 
only  be  sued  in  the  terms  of  the  engagement  contained  in  the  charterparty,  for  cash 
advanced  thereon. 

Parke,  B.  I  think  there  should  be  no  rule.  With  respect  to  the  money  demands 
in  the  declaration,  it  appears,  that  although,  according  to  the  agreement,  the  money 
was  to  be  paid  by  bills  to  be  drawn  by  the  captain  upon  the  owner,  yet  no  time  was 
specified  foi-  which  credit  was  to  be  given.  It  must,  however,  have  meant  bills  pay- 
able at  sight,  or  at  all  events  within  a  reasonable  time  :  at  the  expiration  of  that  time, 
the  defendant  becomes  indebted  in  so  much  money  payable  on  request.  Then  as  to 
the  count  for  goods  sold,  the  defendant  stands  in  the  same  position  as  an  ordinary 
merchant,  to  whom  goods  have  been  bona  fide  supplied  for  the  service  of  his  ship, 
and  for  which  the  plaintiff  may  recover,  unless  he  has  restrained  himself  by  the 
charterparty  from  so  doing  :  and  I  am  clearly  of  opinion  that  he  has  not.  It  con- 
tains an  affirmative  provision,  by  which  the  plaintiff'  is  bound  to  supply  money  to  the 
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master,  but  tbat  is  perfectly  consistent  with  the  general  authority  of  the  nwster  to 
pledge  the  credit  of  his  owner  for  necessaries  to  the  ship. 

Alderson,  B.  By  the  agreement  contained  in  the  cbarterpart}',  the  plaintili'  has 
undertaken  that  the  master  shall  have  money  in  hand  if  he  require  it,  and  the  right 
himself  to  go  into  the  market  and  get  goods,  should  they  be  needed.  But  that 
engagement  is  perfectly  consistent  with  the  general  right  which  the  master  has  by 
law,  of  pledging  the  credit  of  his  owner  for  necessaries  supplied  to  the  ship,  and  both 
may  well  stand  together.  As  to  the  money  advanced  to  others,  for  the  protection  of 
the  ship,  it  must  be  considered  as  advanced  to  the  owner ;  [399]  or  if  not,  it  may  be 
considered  as  a  necessary  supplied  to  the  master ;  and  we  have  recently  decided,  that 
when  so  advanced,  it  may  be  recovered  against  the  owner,  in  the  same  manner  as  in 
the  case  of  a  supply  of  goods,  (n) 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Kule  refused. 

RoKEKTS  V.  Hughes.     Exch.  of  Pleas.     Jan.  25th,  1841.— Affidavits  of  jurors  as  to 
what  took  place  in  open  court  on  the  delivery  of  their  verdict,  are  receivable. 

[S.  C.  10  L.  J.  Ex.  337.] 

This  was  an  action  tried  before  the  under-sheriff  of  Merionethshire,  in  which  the 
plaintiff  had  a  verdict  for  151.  6s.  Jervis  had  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant,  or  for  a  new  trial,  on  the  ground  that  the  verdict  had  lieen  entered 
for  the  plaintiff  by  a  mistake  of  the  under-sheriff. 

K.  V.  Richards,  in  shewing  cause,  proposed  to  read  an  affidavit  of  one  of  the  jurors, 
as  to  what  had  passed  on  the  delivery  of  their  verdict. 

Jervis  objected  :  but 

Per  Curiam.  The  rule  does  not  exclude  jurymen  from  swearing  to  what  took 
place  in  open  Court,  but  only  as  to  what  took  place  in  their  private  room,  or  the 
grounds  on  which  they  found  their  verdict. 

The  affidavit  was  accordingly  read  :  and  ultimately  the  rule  was  made  absolute  for 
a  new  trial. 

[400]  Morgan  r.  Tiiokne.  Exch.  of  Pleas.  Jan.  12th,  ISll.— On  the  27th  of  June, 
1840,  a  plaintiff  in  trespass  obtained  a  verdict  with  Is.  damages,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit.  The  Judge,  on  being  applied  to  certify 
under  4.3  Eliz.  c.  6,  s.  2,  to  deprive  the  plaintiff"  of  costs,  declined  doing  so  until  the 
motion  for  a  nonsuit  should  have  been  dispo.sed  of.  On  the  3rd  of  July  following, 
the  statute  3  &  4  Vict.  c.  24,  came  into  operation.  No  motion  for  a  nonsuit 
having  been  made,  the  Judge,  on  the  9th  of  November,  granted  the  certificate  : — 
Held,  that  the  certificate  was  null  and  void. — The  wife  of  a  minor  having  com- 
mitted adultery  whilst  her  husband  was  abroad  in  the  East  Indies,  the  father 
procured  himself  to  be  appointed  prochein  amy,  and  commenced  an  action  for 
crim.  con.  in  his  son's  name,  without  his  knowledge  or  authority,  anil  recovered 
a  verdict.  On  motion  to  set  aside  the  proceedings,  on  the  ground  of  there  being 
no  authority  from  the  son  to  bring  the  action  :  —  Held,  first,  that  as  the  defendant 
had  reason  to  believe  long  before  the  trial,  that  the  authority  of  the  son  could 
not  have  been  obtained,  he  ought  to  have  made  inquiries  then,  and  that  the 
application  was  now  too  late.  Secondly,  that  no  authority  from  the  son  was 
necessary  to  enable  the  father  to  sue  as  prochein  amy  ;  and  there  being  nothing 
to  shew  that  he  was  not  properly  appointed  prochein  amy,  that  it  must  be 
assumed  to  have  been  properly  done,  and  that  the  son  would  be  bound  by  the 
judgment  in  this  action. 

[S.  C.  9  Dowl.  P.  C.  226  ;  10  L.  J.  Ex.  125.     5  Jur.  8,  294.     Followed,  liidcher  v. 
Henderson,  1868,  L.  K.  3  Q.  B.  335. J 

This  was  an  action  of  trespass  brought  by  the  plaintiff,  as  prochein  amy,  against 
the  defendant,  for  criminal  conversation  with  his  son's  wife.     The  cause  was  tried 

(a)  Arthur  v.  Barton,  6  M.  &  W.  138. 
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before  Lord  Abingef,  C.  B.,  on  the  27th  of  June  hist,  at  the  Middlesex  Sittings  after 
Trinity  Term,  when  the  plaintiff  recovered  a  verdict  with  Is.  damages,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit.  Upon  the  verdict  being 
returned,  the  Lord  Chief  Baron  was  applied  to  to  certify  to  deprive  the  plaintiff  of  costs 
under  the  43  Eliz.  c.  6,  s.  2,  but  he  declined  to  do  so  until  the  motion  for  a  nonsuit 
bad  been  disposed  of.  On  the  3rd  of  July  following,  the  statute  3  &  4  Vict.  c.  24, 
came  into  operation.  That  statute,  after  reciting  the  43  Eliz.  c.  6,  and  22  &  23  Car.  2, 
by  sect.  1  enacts,  "  that  the  said  recited  act  of  the  43rd  of  Elizabeth,  so  far  as  it  relates 
to  costs  in  actions  of  trespass  and  trespass  on  the  case,  and  so  much  of  the  22  & 
23  Car.  2  as  relates  to  costs  in  personal  actions,  be  and  the  same  are  hereby  repealed." 
And  it  enacts  by  sect,  2,  "that  if  the  plaintiff,  in  any  action  of  trespass  or  of  trespass 
on  the  case,  brought  or  to  be  brought  in  any  of  her  Majesty's  Courts  at  Westminster, 
or  in  the  Court  of  Common  Pleas  at  Lancaster,  or  in  the  Court  of  Common  Pleas  at 
Durham,  shall  recover  by  the  verdict  of  a  jury  less  damages  than  40s  ,  such  plaintiff 
shall  not  be  entitled  to  recover  or  obtain  from  the  defendant,  in  respect  of  such  verdict, 
any  [401]  costs  whatever,  whether  it  should  be  given  upon  any  issue  or  issues  tried, 
or  judgment  shall  have  passed  by  default,  unless  the  Judge  or  presiding  officer  before 
whom  such  verdict  shall  be  obtained,  shall  immediately  afterwards  certify  on  the  back 
of  the  record,  or  on  the  writ  of  trial,  or  writ  of  inquiry,  that  the  action  was  really 
brought  to  try  a  right,  besides  the  mere  right  to  recover  damages  for  the  trespass  or 
grievance  for  which  the  action  shall  have  been  brought,  or  that  the  trespass  or 
grievance,  in  respect  of  which  the  action  was  brought,  was  wilful  and  malicious."  No 
motion  for  a  nonsuit  having  been  made,  his  Lordship,  on  the  9th  of  November, 
granted  the  certificate  prayed  for.  In  Michaelmas  Term,  Bayley  obtained  a  rule 
calling  upon  the  defendant  to  shew  cause  why  the  Master  should  not  tax  the  plaintiff 
his  costs,  notwithstanding  the  certificate  :  against  which 

C.  C.  Jones  now  shewed  cause.  The  stat.  3  &  4  Vict.  c.  24,  did  not  come  into 
operation  until  after  the  cause  was  tried  and  the  certificate  was  applied  for ;  and 
therefore  the  stat.  43  Eliz.  c.  6,  was  still  in  force.  The  certificate,  when  granted, 
must  have  a  retrospective  operation,  and  must  be  considered  as  granted  at  the  time 
of  the  trial,  and  it  is  therefore  effectual  for  the  purpose  of  depriving  the  plaintiff  of 
costs.  [Parke,  B.  If  the  certificate  were  granted  at  any  time  before  the  costs  were 
allowed  by  the  Court,  it  would  be  sufficient  under  the  statute  of  Elizabeth.] 

Bayley,  in  support  of  the  rule.  The  certificate  was  not  granted  until  after  the 
statute  of  Elizabeth  had  been  repealed,  and  therefore  the  power  given  by  that  statute 
to  deprive  the  plaintifi'  of  costs  did  not  e.xist  after  the  statute  3  &  4  Vict.  c.  24,  came 
into  operation.  The  effect  of  a  repealing  statute  is  correctlj'  stated  by  Tindal,  C.  J., 
in  Kay  v.  Goidicin  (6  Bing.  576;  4  M.  &  P.  341).  His  Lordship  there  says,  "I  take 
the  [402]  effect  of  repealing  a  statute  to  be,  to  obliterate  it  as  completely  from  the 
records  of  Parliament  as  if  it  had  never  passed ;  and  it  must  be  considered  as  a 
law  that  never  existed,  except  for  the  purpose  of  those  actions  which  were  commenced, 
prosecuted,  and  concluded  whilst  it  was  an  existing  law."  This  action  was  cleai-ly 
not  concluded  whilst  the  2nd  section  of  the  43  Eliz.  c.  6,  was  an  existing  law,  as  no 
judgment  has  yet  been  signed.  [Parke,  B.  The  case  of  Charringtmi  v.  Meatheringham 
(2  M.  &  W.  228)  is  an  authority  in  point.  There  the  plaintiff  sued  parish  officers  for 
an  act  done  under  13  Geo.  3,  c.  78  (which  gave  treble  costs  on  a  nonsuit,  to  parties 
sued  for  anything  done  in  pursuance  of  that  act),  and  was  nonsuited  at  a  trial  which 
took  place  before  the  .5  k.  6  Will  4,  c.  50,  which  repealed  the  former  statute,  came 
into  operation,  but  judgment  was  not  signed  until  aftei' ;  and  this  Court  held  that  the 
defendants  were  not  entitled  to  treble  costs  ] 

Jones  then  applied  for  leave  to  move  to  enter  a  nonsuit,  upon  an  aflidavit  stating 
that  the  defendant  had  abstained  from  doing  so  in  the  belief  that  the  certificate  would 
be  granted  if  no  motion  were  made.  He  contended,  that  if  the  certificate  turned  out 
to  be  of  no  avail,  the  defendant  ought  to  be  placed  in  the  same  situation  as  he  would 
have  been  if  the  certificate  had  not  been  granted. 

I.,ORD  Amnger,  C.  B.  If  the  certificate  had  been  granted  during  the  sittings,  it 
would  probably  have  been  good,  notwithstanding  the  2nd  section  of  the  statute 
43  Eliz.  c.  6,  has  been  repealed  ;  because  I  should  have  thought  the  sittings  might, 
for  this  purpose,  be  considered  as  one  day.  But  the  effect  of  this  statute  being 
entirely  to  repeal  the  43  Eliz,,  and  to  take  away  ever}-  power  which  the  Judges  had 
under  it,  this  certificate  is  void,  and  cannot  operate  to  deprive  the  plaiutitf  of  costs. 
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[403]  Pakke,  B.  The  former  act  having  been  repealed,  the  certificate  is  null 
and  void. 

The  rest  of  the  Court  concurred. 
Rule  absolute. 

On  a  subsequent  day,  a  rule  was  obtained  by  Kelly,  calling  upon  the  plaintiff  to 
shew  cause  why  the  proceedings  in  the  action  should  not  be  set  aside  with  costs,  on 
the  ground  that  the  action  had  been  bi'ought  by  the  father  of  the  minor,  as  his  prochein 
amy,  without  his  consent  or  knowledge.  It  appeared,  that  at  the  time  he  was  appointed 
prochein  amy,  the  son  was  in  India,  and  could  know  nothing  of  the  proceedings 
instituted  by  his  father. 

Jan.  30. — Thesiger  and  Bayley  shewed  cause.  First,  this  application  was  too  late. 
The  defendant  had  no  right  to  wait  until  step  after  step  had  been  taken  in  the  cause, 
and  the  cause  tried,  and  then  seek  to  set  the  proceedings  aside  because  the  action  was 
not  authorized  by  the  plaintiff'.  He  ought  to  have  applied  to  the  Court  within  a 
reasonable  time  after  he  knew  that  the  plaintiff'  was  in  India,  and  could  have  given 
no  authority  to  bring  the  action  :  he  was  cognisant  of  that  fact  on  the  ■29th  of  May 
last,  and  ought  then  to  have  applied  to  a  Judge  to  stay  or  set  aside  the  proceedings, 
and  not  to  have  allowed  the  plaintiff  to  go  on  and  incur  further  expense.  The  applica- 
tion was  therefore  out  of  time.  But,  secondl\%  the  objection  on  which  the  rule  was 
granted  cannot  be  sustained.  There  are  a  variety  of  cases  in  which  an  action  may  be 
brought  by  a  father  in  the  name  of  his  child,  without  his  consent,  where  from  his 
tender  age  he  is  not  competent  to  give  authority  for  that  purpose.  Suppose  the  case 
of  a  personal  injury  [404]  to  a  child,  the  action  must  of  necessity  be  brought  by  the 
father  or  other  ne.xt  friend  or  relative  of  his  own  authority,  otherwise  the  remedy 
would  be  wholly  lost.  For  instance,  if  after  such  a  marriage  the  son  became  a  lunatic, 
and  the  wife  committed  adultery,  and  had  a  son  by  the  adulterer,  would  not  the 
father  be  entitled  to  interpose  for  the  purpose  of  pi'cventing  the  illegitimate  issue  from 
inheriting  his  estate  ?  '  A  prochein  amy  is  liable  for  all  the  costs,  he  is  not  a  competent 
witness  for  the  plaintiff',  his  dechirations  are  evidence  for  the  defendant,  and  he  is  in 
almost  all  respects  the  real  plaintiff  on  the  record.  In  Andreioa  v.  Cnidock  (I  Eq.  Ca. 
Abr.  72),  it  is  said — "Any  one  may  bring  a  bill  as  prochein  amy  to  an  infant  without 
his  consent,  because  it  is  at  his  peril  that  he  brings  it  to  be  answerable  for  the  event; 
but  none  can  bring  a  bill  in  the  name  of  a  feme  covert  as  her  prochein  amy,  without 
her  consent ;  and  if  such  a  bill  be  brought,  upon  her  atlidavit  of  the  matter  it  will  be 
dismissed."  There  is  no  case  where  a  prochein  amy  having  been  regularly  appointed 
by  the  Coin't,  the  proceedings  have  been  set  aside  because  the  son  had  given  no 
authority  to  bring  the  action.  But,  at  all  events,  if  previous  consent  were  necessary, 
a  subsequent  ratification  of  his  father's  act  is  equivalent  to  it,  and  would  render  his 
act  valid  ;  and  there  has  been  such  a  ratification  in  the  present  case.  On  the  1st  of 
September,  1840,  the  son,  being  still  in  the  Fast  Indies,  by  deed,  reciting  that  certain 
proceedings  had  been  already  had  and  taken  on  his  behalf,  ratified  and  confirmed  the 
same,  and  appointed  his  father  his  proxy  to  appear  to  a  suit  in  the  Ecclesiastical  Court. 
That  was  a  sutiicient  acquiescence,  if  any  were  ueces.sary.  But  tiie  defendant  should 
have  objected  to  the  appointment  of  the  father  as  prochein  amy  by  moving  to  set  it 
aside,  at  least  as  soon  as  he  knew,  from  his  being  at  the  [405]  time  in  the  East  Indies, 
that  the  son's  expre.ss  authority  could  not  have  been  ol)laiiu;(l. 

Kelly,  in  support  of  the  rule.  The  legal  princii)le  on  which  the  defendant  has  a 
right  to  call  u))on  the  Court  to  set  aside  the  proceedings,  has  been  lost  sight  of  in  the 
argument  on  the  other  side.  That  principle  is,  that  if  the  action  has  been  commenced 
in  the  name  of  a  party,  but  without  iiis  authority  or  consent,  although  judgment  be 
obtained  by  the  plaintitt'on  the  record,  the  party  really  entitled  is  not  bound  thereby, 
and  may  at  any  time  bring  a  fresh  action.  [Parke,  B.  Have  j'ou  any  authority  for 
that  position,  where  a  prochein  amy  has  been  ap|)oiuted  by  the  Court?]  Perhaps  not ; 
but  if  the  plaintiff  came  to  England,  there  would  be  nothing  to  prevent  him  from 
bringing  an  action  for  crim.  con.,  since  the  defendant  could  not  set  up  the  recovery 
in  this  action  iis  a  defence,  as  it  was  brought  without  the  plaintifl"s  authority. 
[Alderson,  B.  Is  it  not  clear  that  the  appointment  of  a  prochein  amy  is  in  the 
discretion  of  the  Court,  in  the  same  way  as  the  appointment  of  a  guardian  by  the 
Court  of  Chancery!  By  the  stat.  Westm.  2,  c.  1-5,  "In  every  case  in  which  persons 
within  age  may  sue,  it  is  ordered  that  if  such  minors  l)e  eloigned,  so  that  they  are 
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less  able  to  sue  personally,  their  next  friend  shall  be  admitted  to  sue  for  them."]  If 
the  prochein  amy  had  been  appointed  by  the  Court  with  a  full  knowledge  of  the 
circumstances,  the  case  might  have  been  different.  This  is  very  different  from  the 
case  put  of  a  personal  injury  to  a  child  ;  for  if  an  infant  be  incapable  of  exercising  any 
judgment  or  discretion  in  the  matter,  the  Court  would  appoint  a  prochein  amy  for 
him,  to  prevent  the  remedy  from  being  lost :  but  this  action,  from  its  very  nature, 
implies  an  injury  to  the  mind  of  the  plaintiff,  and  shews  that  he  is  a  person  capable 
of  exercising  a  judgment  and  discretion  ;  and  when  he  returns  to  this  country,  he 
may  disavow  the  act  of  his  father,  and  commence  a  fresh  action.  [406]  [Alderson,  B. 
In  Fitzh.  N.  B.  27_(J.),  it  is  said,  "A  man  shall  not  answer  as  guardian  unto  an  infant 
who  is  plaintiff'  or  defendant  without  a  warrant,  but  as  prochein  amy  to  an  infant  he 
shall  sue  an  action  without  warrant."  And  it  is  added,  "The  infant  shall  not  remove 
his  guardian,  nor  disavow  an  action  sued  for  him  by  prochein  amy."  Parke,  B.  That 
authority  shews,  that  if  a  second  action  were  brought,  the  appointment  of  a  prochein 
amy,  and  the  recovery  in  the  former  action,  would  be  an  answer  to  the  second,  as 
long,  at  all  events,  as  the  appointment  of  prochein  amy  remains  unrevoked.  Whether 
the  case  is  that  of  a  guardian  or  prochein  amy,  the  principle  is  the  same  when  once 
they  are  admitted  by  the  Court:  Simpson  v.  Jackson  (Cro.  Jac.  640).  Alderson,  B. 
In  2  Inst.  261,  Lord  Coke,  in  his  commentary  on  the  stat.  of  Westminster  the  1st, 
says,  "The  names  of  guardian  and  prochein  amy  are  sometimes  taken  the  one  for  the 
other ;  because  the  guardian  and  prochein  amy  are  oftentimes  all  one,  as  the  guardian 
in  socage  is  also  prochein  amj',  &c.  And  now  as  well  the  guardian  as  the  prochein 
amy  are  allowed  by  the  Judges  to  be  some  of  the  officers  of  the  Court,  and  both  in 
respect  of  their  place  and  skill,  are  in  truth  the  best  prochein  amys  for  the  good  and 
furtherance  of  the  infant's  cause."]  The  question  whether  the  appointment  be  valid 
or  not,  depends  upon  the  circumstances  under  which  the  order  has  been  made  ;  and 
if  it  turns  out  that  it  has  been  made  upon  a  suggestion  of  that  which  is  false,  or  upon 
a  suppression  of  the  truth,  the  Court  will  set  it  aside.  It  is  true  this  is  not  an  applica- 
tion on  behalf  of  the  infant ;  but  he  may  apply  immediately  on  'his  return,  and  if  the 
Court  did  set  aside  the  appointment,  then  there  would  be  nothing  to  prevent  him 
from  bringing  a  fresh  action.  If  the  proceedings  are  in  such  a  state  that  the  plaintiff' 
may  put  himself  in  a  situation  to  commence  another  ac-[407]-tion,  it  is  within  the 
principle  of  the  case  of  Rohsun  v.  Eaton  (1  T.  E.  62).  There  it  was  held,  that  where 
a  party  paid  a  debt  to  the  attorney  of  a  person  suing  in  the  name  of  the  creditor,  but 
without  the  creditor's  authority,  the  debtor  was  compellable  to  pay  the  creditor  again. 
That  case  is  like  the  present,  as  the  same  thing  might  happen  here  ;  the  only  dift'erence 
is,  that  here  the  plaintiff',  instead  of  suing  by  attorney,  is  suing  by  prochein  amy. 
[Parke,  B.  That  makes  all  the  difference  :  an  attorney  is  appointed  by  the  party  ;  but  a 
prochein  amy  is  appointed  by  the  Court.]  This  order  should  not  have  been  made  without 
a  petition  on  the  part  of  the  infant ;  and  if  it  was,  then  he  is  not  bound  by  it,  and  is 
remitted  to  his  original  rights.  As  to  the  delay,  if  the  defendant  is  entitled  to  set 
aside  the  proceedings,  his  coming  too  late  can  only  be  a  question  of  costs.  But  there 
has  been  no  improper  delay  in  this  case  ;  for  the  fact  stated  in  the  affidavit,  that  the 
defendant  knew  the  plaintiff'  was  in  India,  was  consistent  with  a  belief  on  his  part  that 
the  father  had  written  to  his  son  and  obtained  his  authority  :  and  the  affidavits  in 
answer  state  that  the  defendant  did  not  know,  until  very  recently,  that  the  action 
was  brought  without  the  son's  authority. 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  If,  in  order  to 
give  the  defendant  in  this  case  a  valid  discharge  from  the  payment  of  the  sum  recovered, 
it  were  necessary  to  prove  this  action  either  to  have  been  commenced  with  the 
authority  of  the  plaintiff,  or  to  have  received  a  subsequent  ratification  by  him,  no  such 
authority  or  ratification  has  been  shewn  in  this  case,  nor  has  it  been  shewn  that  he 
knew  of  the  action  at  all.  But  still  there  would  be  great  weight  in  the  argument,  that 
this  objection,  taken  as  it  is  in  this  stage  of  the  cause,  comes  too  late  ;  for  it  appears 
that,  on  the  29th  of  May,  the  de-[408]-fendant  had  intimation  of  the  above  facts, 
which  was  sufficient  to  have  put  him  on  inquiring  whether  an  authority  had  been 
given  or  not;  and  comparing  the  time  when  the  adultery  was  charged  to  have  been 
committed  with  the  fact  that  the  plaintiff  was  at  that  time  in  the  East  Indies,  he  might 
have  had  reason  to  suspect  that  no  such  authority  had  been  given.  But  it  seems  to 
me,  that  the  prochein  amy  in  this  case  did  not  stand  in  need  of  any  authority  from 
the  infant  to  sue  in  his  name  ;  nor  can  I  distinguish  it  from  any  other  case  in  which 
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this  mode  of  suing  is  adopted.  The  actual  form  of  the  application  made  by  the 
plaintiff  to  sue  l\v  his  prochein  amy  has  not  been  brought  before  us,  but  we  must 
presume  it  to  have  been  in  the  ordinary  form  ;  for  if  there  had  been  either  fraud  or 
mistake  in  the  transaction,  the  fact  should  have  been  made  to  appear  by  aflidavit. 
Assuming,  therefore,  every  thing  to  have  been  regularly  done,  then  comes  the  objec- 
tion made  by  Mr.  Kelly,  that  if  the  defendant  had  paid  the  damages  awarded  by  the 
jury,  he  might,  on  the  plaintiff's  coming  of  age,  be  compelled  to  pay  them  over  again, 
on  the  ground  that  the  discharge  of  the  prochein  amy  was  the  discharge  of  a  person 
who  had  no  authority  to  give  one ;  which  is  an  objection  applicable  to  every  case 
where  an  infant  sues  by  his  prochein  amy.  The  law  knows  of  no  distinction  between 
infants  of  tender  and  of  mature  years  ;  and  as  no  special  authority  to  sue  is  requisite 
in  the  case  of  an  infant  just  born,  so  none  is  requisite  from  an  infant  on  the  very  eve 
of  attaining  his  majority.  It  appears  perfectly  clear  that  every  prochein  amy  is  to  be 
considered  as  an  officer  of  the  Court,  specially  appointed  bj'  them  to  look  after  the 
interests  of  the  infant,  on  whom  the  judgment  in  the  action  is  consequently  binding, 
and  who  cannot  be  allowed,  on  attaining  his  age,  to  commence  fresh  proceedings  founded 
on  the  same  cause  of  action  ;  so  that  the  defendant,  in  this  and  all  similar  cases,  is 
perfectly  safe  in  paying  the  damages  recovered.  Supposing  there  to  have  been  [409] 
either  fraud,  or  anything  special  in  the  case,  to  make  it  the  ground  of  application  to 
the  Court,  we  will  only  say,  that  when  the  parties  come  forward  to  protect  their  own 
rights,  we  will  deal  with  the  case  brought  before  us ;  but  in  a  common  and  ordinary 
ease  like  the  present,  there  is  no  ground  to  will  for  our  interference. 

Alder.son,  B.  I  am  of  the  same  opinion.  ^Ye  have  nothing  to  do  at  present 
with  the  question,  whether  the  infant  has  appointed  his  prochein  amy  or  not ;  nor  is 
that  a  matter  with  which  the  defendant  has  anything  to  do ;  if  he  had,  the  same 
arguments  might  be  urged  in  any  case  of  an  action  brought  in  the  name  of  a  child  of 
three  years  old,  on  whom  an  attack  has  been  made,  and  on  whom  personal  injiuy  has 
been  inflicted  ;  such  a  child,  it  is  manifest,  cannot  so  much  as  know  what  an  action  is, 
much  less  give  authority  to  institute  one.  The  truth  is,  that  cases  of  this  nature  fall 
within  the  equity  of  the  statute  of  Westminster  1st,  3  Ed.  1,  c.  48,  which  gives  an 
infant  the  right  to  sue  by  his  prochein  amy  against  his  guardian  in  chivalry,  who  shall 
have  aliened  an}'  portion  of  the  inheritance  of  the  infant.  Hy  analogy  to  this,  in  all 
cases  where  a  party  cannot  sue  for  himself,  the  Court  employs  a  prochein  amy  as  its 
officer  to  conduct  the  suit  for  him,  and  no  appointment  or  subsequent  confirmation  by 
the  party  is  requisite.  It  i.s,  in  fact,  almost  the  same  thing  as  appointing  an  attorney  ; 
the  law,  if  we  may  so  speak,  appoints  an  attorney  to  act  on  behalf  of  the  infant.  But 
even  if  it  were  requisite  for  the  prochein  amy  to  be  appointed  by  the  infant,  it  is  clear 
that  the  objection  to  the  want  of  such  authority  comes  too  late. 

GURNEY,  B.,  concurred. 

RoLFE,  B.  If  Mr.  Kelly  had  succeeded  in  making  out  his  proposition,  then  the 
recovery  in  this  action  would  not  [410]  be  a  bar  to  another  at  the  suit  of  the  son. 
But  he  has  not  shewn  that  the  father  was  not  properly  appointed  prochein  amy.  He 
has  likened  the  case  to  that  of  a  party  suing  by  attorney  in  the  ordinary  mode,  and 
has  referred  to  an  authority  to  shew,  that  where  an  action  is  commenced  against  a 
debtor  in  the  name  of  a  creditor,  without  the  authority  of  the  latter,  the  debtor  may 
be  compelled  to  pay  the  money  again.  But  the  judgment  in  that  case  proceeded  on 
the  ground  that  the  person  represented  on  the  record  as  the  attorney  of  the  creditor, 
had  never  in  fact  been  appointed  attorney  :  but  here  it  is  not  shewn  that  the  plaintilV 
has  not  been  duly  appointed  prochein  amy.  If  that  had  appeared,  the  cases  would 
have  been  parallel. 

Kule  discharged. 

Jarvis  v.  Wilkins.  Exch.  of  Pleas.  Jan.  12,  1841. — An  instrument  was  in  the 
following  terms— "I  undertake  to  pay  to  K.  I.  the  sum  of  61.  4s.  for  a  suit  of, 
ordered  by  I).  P.:"— Held,  that  it  was  not  a  promissory  note;  but  good  as  a 
guarantee,  as  the  consideration  could  be  collected  by  necessary  inference  from  the 
instrument  itself. 

[S.  C.  10  L.  J.  Ex.  104;  5  Jur.  9.] 

Assumpsit  on  a  guarantee,  with  counts  for  goods  sold  and  delivered,  and  on  an 
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account  stated.      At  the  trial  before  the  under-sherif  of    Middlesex,  the  following 
document  was  proved  by  the  plaintiff: — 

"September  11th,  1839.  I  undertake  to  pay  to  Mr.  Robert  Jarvis  the  sum  of 
61.  4s.,  for  a  suit  of,  ordered  by  Daniel  Page.  "S.  W.  Wilkins." 

It  appeared  that  the  goods  in  question  were  a  suit  of  clothes,  which  had  been 
furnished  to  Page  subsequently  to  the  giving  of  the  above  undertaking.  The  plaintiff 
obtained  a  verdict  for  61.  4s.,  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit,  in  case  the  Court  should  be  of  opinion  that  the  instrument  was  not  a 
guarantee,  but  a  promissory  note  which  required  a  stamp.  [411]  A  rule  was 
accordingly  obtained  in  Michaelmas  Term  last,  against  which 

C  C.  Jones  appeared  to  shew  cause,  but  the  Court  called  upon 

Thomas  to  support  the  rule.  The  instrument  in  question  is  a  promissory  note, 
and  not  a  guarantee ;  but  even  if  it  be  a  guarantee,  it  states  no  consideration  on  the 
face  of  it,  and  is  therefore  invalid.  It  is,  however,  a  promissory  note.  It  is  not 
necessary  to  state  when  it  is  payable ;  because,  if  no  period  be  stated,  it  is  payable 
on  demand.  In  Ellis  v.  Manson  (7  Dowl.  598)  an  instrument  in  the  following  form 
was  held  to  be  a  promissory  note  : — "John  Mason,  14th  of  February,  1836,  borrowed 
of  Mary  Ann  Mason,  his  sister,  the  sum  of  £14  in  cash  as  per  loan,  in  promise  of 
payment,  of  which  I  am  truly  thankful  for."  In  Brooks  v.  FAkins  (2  M.  &  W.  74), 
this  Court  said,  that  to  constitute  a  promissory  note  no  particular  form  of  words  was 
requisite.  [Lord  .\binger,  C.  B.  This  is  a  memorandum,  that  if  the  plaintiH'  will  sell 
Page  clothes,  he,  the  defendant,  will  pay  for  them.  If  it  had  been  that  he  would  pay 
for  clothes  before  supplied,  it  might  have  been  different.  It  is  only  a  conditional 
promise.]  Thomas  .-ilso  cited  Ulieatky  v.  Williams  (1  M.  &  W.  533),  and  contended 
that  if  the  instrument  was  not  a  promissory  note,  it  was  void  as  a  guarantee,  no  con- 
sideration being  expressed  on  the  face  of  it. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  there  is  nothing  in  this  objection. 
The  cases  which  have  been  cited  were  all  of  them  cases  where  the  consideration  was 
executed,  and  therefore  the  written  promise  to  pay  the  debt  amounted  to  a  promissory 
note ;  but  in  this  case  it  appears  [412]  from  the  instrument  itself,  that  the  promise 
was  made  in  contemplation  of  a  sale  of  goods  to  be  afterwards  made  ;  and  it  is  a 
written  undertaking,  that  if  the  plaintiff  will  supply  the  goods  "ordered,"  the  defen- 
dant will  pay  for  them.  It  is  a  memorandum  of  guarantee  for  the  sale  of  goods,  not 
a  promissory  note,  and  requires  no  stamp. 

Parke,  B.  I  am  of  the  same  opinion.  If  the  memorandum  contained  only  a 
promise  to  pay  61.  4s.  for  goods  already  supplied,  it  would  he,  a  promissory  note,  and 
would  I'equire  a  stamp  ;  but  the  introduction  of  the  word  "ordered"  makes  all  the 
diHerence,  as  it  shews  that  it  is  a  promise  to  pay  for  goods  if  supplied,  but  which  were 
not  then  delivered.  We  are  therefore  enabled  to  collect  from  the  instrument  itself, 
that  the  consideration  for  the  promise  was  not  an  executed  consideration,  but  the 
future  delivery  of  goods  already  ordered.  No  objection  has  been  made  that  the 
contract  varies  from  that  declared  upon  ;  and  the  only  questions  are,  first,  is  this  a 
promissory  note  ? — I  think  it  is  not,  for  the  reasons  I  have  already  stated  :  and 
secondly,  if  not  a  promissory  note,  is  it  a  binding  guarantee?  The  rule  is  now 
perfectly  settled,  that  the  consideration  must  appear  upon  the  face  of  the  instrument 
itself,  either  in  express  terms,  or  by  necessary  implication.  I  think  in  this  case  the 
consideration  may  be  collected  by  necessary  inference,  and  therefore  that  the  instru- 
ment is  a  binding  guarantee. 

The  other  Barons  concurred. 

Eule  discharged. 

[413]  Slater  v.  Hames.  Exch.  of  Pleas.  Jan.  12,  1841. — A  sheriff,  on  making  a 
levy  under  an  execution,  is  only  entitled  to  his  poundage  under  29  Eliz.  c.  4,  and 
to  such  fees  as  are  allowed  by  the  table  of  fees  framed  under  7  Will.  4  &  1  Vict, 
c.  55  ;  and  although  he  be  put  to  extra  trouble  and  expense  in  making  the  levy, 
he  cannot  claim  more. 

[S.  C.  9  Dowl.  P.  C.  221 ;  10  L.  J.  Ex.  100 ;  5  Jur.  43.] 

This  was  a  rule  calling  upon  one  J.  White,  an  officer  of  the  sheriff  of  Lincolnshire, 
to  shew  cause  why  he  should  not  refund  the  residue  of  the  proceeds  of  certain  goods 
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seized  under  a  writ  of  fi.  in.  issued  at  the  suit  of  the  plaiiitift",  after  deducting  the 
amount  indorsed  on  the  writ  and  all  legal  charges  and  expenses,  and  why  an  attach- 
ment should  not  issue  against  him  for  taking  and  demanding  greater  fees  than  those 
allowed  by  law,  or  by  the  table  of  fees  framed  under  the  stat.  7  Will.  4  &  1  Vict. 
c.  5-5  ;  and  why  he  should  not  pay  the  costs  of  the  application. 

It  appeared  from  the  atfidavits  on  which  the  rule  had  been  obtained,  that  the 
defendant's  goods  had  been  seized  by  an  officer  of  the  sheriff  of  Lincolnshire,  under 
a  writ  of  fi.  fa.  issued  at  the  suit  of  the  plaintitt',  and  indorsed  to  levy  331.  1 7s.  The 
goods  were  afterwards  sold  by  public  auction,  except  one  chair,  which  was  sold  by 
private  contract  for  3s.  A  pig  of  the  value  of  11.  5s.  was  lost  or  strayed  from  the 
possession  of  the  sheriff.  The  proceeds  of  the  sale,  including  the  chair,  amounted  to 
441.  13s.  7d.,  being  101.  16s.  7d.  more  than  the  sum  indorsed  on  the  writ.  That 
money  was  retained  by  the  sheriff's  officer,  and  a  statement  was  made  by  him  that  he 
was  short  of  his  levy  £5  ;  he  also  refused  to  account  for  the  pig  which  had  been  lost. 
It  appeared  from  the  affidavit  in  answer,  made  by  the  sheriff's  officer,  that  he 
claimed  Is.  interest  on  the  levy  for  fourteen  days,  £1  for  the  writ,  and  21.  Os.  lOd. 
for  sheriff's  poundage  and  warrant,  making  together,  with  the  levy,  361.  ISs.  lOd.,  to 
which  sum  no  objection  was  made.  The  residue  was  claimed  for  sundry  incidental 
expenses,  not  allowed  by  the  schedule  of  fees,  some  of  which  were  occasioned  by 
precautions  taken  to  prevent  a  rescue,  others  by  the  employment  of  carpenters  in  the 
removal  of  the  [414]  goods  for  sale,  and  for  travelling  expenses,  commission  on  sale 
by  auction,  &c. 

Humfrey  now  shewed  cause.  This  is  an  application  made  under  the  recent  act 
7  Will.  4  &  1  Vict.  e.  55,  which  enacts  by  sect.  2,  that  from  and  after  the  passing  of 
that  act,  "it  shall  be  lawful  for  sheriffs  or  their  officers  concerned  in  the  execution  of 
process  directed  to  sheriffs,  to  demand,  take,  and  receive  such  fees,  and  no  more,  as 
shall  from  time  to  time  be  allowed  by  any  officer  of  the  several  Courts  of  law  at 
Westminster,  charged  with  the  duty  of  taxing  costs,  under  the  sanction  and  authority 
of  the  Judges  of  the  said  Courts  respectively."  And  by  s.  3  it  is  provided,  that  any 
sheriff  or  officer  taking  more  than  is  allowed  by  the  Court,  shall  be  adjudged  guilty 
of  a  contempt  of  Court.  But  that  statute  does  not  apply  to  the  present  case  ;  because 
the  charges  which  aie  here  complained  of  as  being  excessive  were  occasioned  by  the 
great  trouble  the  officer  had  in  levying  the  execution,  which  necessarily  created  an 
increase  of  fees,  and  occasioned  by  circumstances  over  which  the  officer  had  no  control, 
but  resulting  from  the  violent  conduct  of  the  defendant  himself,  which  rendered  it 
necessary  to  employ  an  extra  number  of  men  for  several  nights,  in  order  to  keep  the 
goods  in  safe  custody.  [Parke,  B.  Those  are  expenses  which  are  not  allowed  in  the 
table  of  fees  made  in  pursuance  of  the  recent  act.  There  is  nothing  in  the  act  relating 
to  any  such  expenses ;  nor  is  there  any  provision  allowing  any  other  expenses  than 
those  mentioned  in  the  schedule.]  It  is  apprehended  that  these  are  such  expenses  as 
the  Master  ought  to  allow  on  taxation.  [Parke,  B.  The  Master  is  only  to  allow 
what  the  sheriff  is  entitled  to  under  the  stat.  29  Eliz.,  c.  4,  and  the  fees  mentioned 
in  the  schedule  of  fees  allowed  by  the  Judges  under  the  recent  statute.  What  is  the 
sheriff  to  do  for  his  poundage'?  He  is  not  to  receive  it  for  doing  nothing.  He  is 
[415]  sufficiently  paid  by  it  to  enable  him  to  meet  the  ordinary  incidental  expenses, 
and  he  must  take  the  risk  of  that]  It  will  be  a  hardship  on  the  sheriff"  if  no  charges 
are  allowed  except  those  mentioned  in  the  schedule,  as  he  has  been  put  to  great 
expense  in  obeying  the  process  of  the  Court. 

Whitehurst,  contra,  was  stopped  by  the  Court. 

Lord  Abingek,  C.  B.  The  proceeds  of  the  property  which  was  lost,  and  not  sold, 
cannot  be  refunded ;  but  if  not  accounted  for,  the  defendant  may  bring  his  action 
against  the  sheriff.  I  think  the  money  allowed  for  poundage,  and  the  costs  allowed 
by  the  schedule,  sufficient.  The  officer  must  refund  the  money  improperly  charged, 
and  pay  the  costs  of  this  application. 

The  rest  of  the  Court  concurred. 

liule  absolute  to  refund  71.  15s   t)d.,  with  costs. 

Kknrick  v.  Philups.  Exch.  of  Pleas.  Jan.  14,  1841.— A  cause  was  referred  at 
Nisi  Prills,  and  a  verdict  entered  for  the  plaintiff  by  consent,  for  the  damages  in 
the  declaration,  which  exceeded  the  amount  claimed  in  the  particulars  of  demand. 
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The  arbitrator  awarded  that  the  verdiut  should  stand  at  the  amount  for  which  it 
was  entered  : — Semble,  that  the  particulars  of  demand  were  not  necessarily  before 
the  arbitrator,  and  that  if  the  defendant  intended  to  limit  the  plaintirt's  demand 
to  the  amount  claimed  by  the  particulars,  he  ought  to  have  brought  the  particulars 
before  the  arbitrator. 

[S.  C.  9  Dowl.  P.  C.  308  ;  10  L.  J.  Ex.  226.] 

This  cause  was  refeired  to  arbitration  at  the  last  Euthin  Spring  Assizes,  and  a 
verdict  was  entered  for  the  plaintitT  by  consent  for  £500,  the  damages  laid  in  the 
declaration.  The  plaintiff',  in  his  particulars  of  demand,  claimed  4211.  6s.,  and  interest 
from  the  1st  day  of  July,  1838.  The  submission  to  arbitration  contained  a  power 
for  the  arbitrator  to  proceed  ex  parte,  in  case  either  party  did  not  attend  ;  and  the 
defendant  not  having  attended  any  of  the  meetings,  the  arbitrator  accordingly  pro- 
ceeded [416]  ex  parte,  and  awarded  that  the  verdict  should  stand  at  the  amount  for 
which  it  was  entered. 

Jervis  now  moved  for  a  rule  to  shew  cause  why  the  award  should  not  be  set  aside. 
The  arbitrator  has  exceeded  his  authority,  in  awarding  to  the  plaintiff  a  greater  sum 
than  he  claimed  by  his  particulars  of  demand.  There  are  several  authorities  to  shew, 
that  if  the  arbitrator  awards  more  than  the  amount  of  the  verdict,  the  award  is  bad 
altogether:  Bonner  v.  Charlton  (b  East,  139),  Fearse  v.  Cameron  (1  Mau.  &  Selw.  675). 
The  plaintiff'  is  bound  by  his  particulars  of  demand,  which  ought  to  be  annexed  to  the 
record  by  him.  If  they  were  not  so  annexed,  he  ought  not  to  be  allowed  to  take 
advantage  of  that,  which  was  his  own  wrong.  [Alderson,  B.  Your  argument  pi'oceeds 
on  the  supposition  that  the  Nisi  Prius  record  is  always  before  the  arbitrator ;  whereas 
the  practice  is  for  the  officer  of  the  Court  to  keep  it,  and  to  enter  the  verdict  finally 
according  to  the  arbitrator's  award.]  By  rule  6  of  T.  T.  1  Will.  4,  the  plaintiff's 
attorney  is  required  to  have  the  particulars  annexed  to  the  record  at  the  time  it  is 
entered  with  the  Judge's  marshal,  and  it  must  be  assumed  that  the  arbitrator  had  the 
record  before  him.  [Lord  Abinger,  C.  B.  Suppose  it  should  turn  out  that  the 
arbitrator  never  had  the  particulars  before  him  ?  I  do  not  see  how  we  can  interfere 
unless  they  were  before  the  arbitrator.]  It  has  been  held  that  the  defendant  may  be 
allowed  to  use  the  particulars  without  putting  them  in,  and  that  his  so  using  them 
does  not  give  the  reply.  [Lord  Abinger,  C.  B.  If  the  defendant  wished  to  limit  the 
plaintiff's  demand  to  the  amount  of  the  particulars,  he  should  have  brought  the 
particulars  before  the  arbitrator.  Pai'ke,  B.  No  doubt  the  plaintiff'  is  bound  by  his 
particulars  of  demand,  and  that  may  be  a  good  ground  for  a  motion  to  reduce  the 
ver-[417]-dict  to  the  amount  claimed  by  the  particulars  ;  but  there  has  been  no  exercise 
of  excessive  authority,  and  no  fault  in  the  arbitrator.] 

The  Court  ultimately  granted  a  rule  nisi  to  set  aside  the  award,  unless  the  plaintiff 
would  consent  to  reduce  the  verdict  to  the  amount  of  the  particulars  of  demand ; 
which  was  dischareed  on  the  merits. 


Sneezum  v.  Marshall.  Exch.  of  Pleas.  Jan.  14,  1841. — An  agreement  for  the 
sale  of  a  house  stated  that  the  sale  was  subject  to  the  covenants  set  forth  "  in 
a  draft  lease  delivered  this  day  :  " — Held,  that  in  calculating  the  number  of  words 
with  reference  to  the  stamp  upon  the  agreement,  the  covenants  in  the  lease  were 
not  to  be  included  ;  and,  the  agreement  containing  less  than  1080  words,  and 
being  stamped  with  a,  £\  stamp,  that  the  stamp  was  sufficient. 

[S.  C.  9  Dowl.  P.  C.  267 ;  10  L.  J.  Ex.  193.] 

This  was  an  action  for  a  breach  of  contract  in  not  making  out  a  good  title  to  a 
public-house,  agreed  to  be  sold  by  the  defendant  to  the  plaintiff'.  On  the  trial  before 
Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last  term,  it  appeared  that  the 
premises  were  part  of  considerable  property  held  under  one  lease  granted  by  the  late 
Lord  Somers,  and  that  the  property  so  leased  had  been  subdivided  and  underlet. 
The  covenants  in  the  original  lease  extended  over  all  the  property,  and  the  original 
lease  contained  a  proviso  for  re-entry  on  breach  of  any  of  the  covenants  therein  contained. 
The  under-leases  were  subject  to  the  covenants  and  provisoes  in  the  original  lease. 
The  agreement  on  which  the  action  was  brought  was  stamped  with  a  £1  stJimp,  and 


♦' 


7  M.  it  W.  418.  MACK  AY    V.  WOOD  829 

it  stated,  that  the  sale  was  subject  to  the  covenants  set  forth  "  in  a  draft  of  a  lease 
delivered  this  day."  If  the  words  of  the  covenants,  so  referred  to,  were  not  to  be 
reckoned  in  calculating  the  amount  of  stamp  duty,  the  £1  stamp  would  be  sufficient; 
but  if  otherwise,  a  higher  stamp  would  be  requisite,  as  the  agreement  and  covenants 
together  exceeded  1080  words.  It  was  objected  by  the  defendant's  counsel,  that  the 
covenants  referred  to  must  be  considered  as  embodied  in  the  agreement,  and  therefore 
that  the  stamp  was  insufficient.  The  Lord  Chief  Baron,  however,  received  the  agree- 
ment [418]  in  evidence,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  opinion  that  it  was  inadmissible.  A  verdict  having  been  found 
for  the  plaintiff, 

Kelly  now  moved  accordingly.  The  stamp  was  insufficient,  because  the  covenants 
in  the  lease  referred  to  must  be  considered  as  part  of  the  agreement.  [Parke,  B.  The 
words  of  the  Stamp  Act,  .55  Geo.  3,  c.  184,  .schedule,  part  1,  "Agreement,"  are 
"together  with  every  schedule,  receipt,  or  other  matter  put  or  indorsed  thereon  or 
annexed  thereto."  In  Attwood  v.  Small  (7  B.  &  C.  390;  1  M.  &  R.  246),  where  an 
agreement  referred  to  a  clause  in  a  former  agreement,  and  provided  that  it  should 
extend  to  the  new  agreement  as  if  it  had  been  repeated  therein,  it  was  held  that  the 
clause  referred  to  could  not  be  considered  as  "  annexed  to  "  the  new  agreement,  so  as 
to  make  an  additional  stamp  necessary.]  That  is  distinguishable  from  the  present 
case.  It  is  admitted  that  the  covenants  in  the  draft  lease  referred  to  do  not  come 
within  the  meaning  of  the  words — "schedule,  receipt,  or  other  matter  put  or  indorsed 
thereon  or  annexed  thereto ; "  but  they  form  part  of  the  agreement  itself,  and  it  is 
the  same  as  if  all  had  been  written  on  one  sheet  of  paper.  It  might  have  been  other- 
wise if  it  had  said,  "the  covenants  in  a  certain  indenture  of  lease  contained,"  but  this 
is — "  in  a  draft  of  a  lease  delivered  this  day."  The  question  cannot  depend  upon  the 
fact  of  there  being  one  continuous  writing,  nor  can  be  altered  by  the  use  of  several 
sheets  of  paper  referring  each  to  the  other.  It  never  could  with  reason  he  held,  that 
the  application  of  the  additional  duty  should  be  prevented  by  the  latter  circumstance. 
The  mere  fact  of  the  words  not  being  in  the  instrument  itself,  cannot  exclude  them 
from  computation. 

LOKD  AiiiNGER,  C.  B.  I  still  entertain  the  opinion  [419]  which  I  expressed  at 
the  trial,  that  the  act  applies  only  to  the  instrument  itself,  and  to  the  schedules, 
receipts,  and  other  matters  which  are  indorsed  thereon  or  annexed  thereto  :  and  that 
matters  which  are  merely  referred  to,  cannot  be  taken  into  account  in  computing  the 
words  contained  in  the  agreement.  According  to  Mr.  Kelly's  argument,  if  an  agree- 
ment referred  to  any  number  of  deeds,  a  reference  to  which  was  necessary  in  order 
to  understiind  the  agreement,  it  would  be  necessary  to  stamp  the  instrument  with 
reference  to  the  number  of  words  contained  in  every  deed.  No  principle  of  construction 
would  warrant  us  in  extending  the  provisions  of  the  SUirap  Act  so  far  as  that. 

Parke,  B.  The  act  is  to  be  construed  strictly.  In  Attuvod  v.  Small,  Lord  Tender- 
den's  judgment  proceeded  on  the  ground,  that  "  the  words  of  the  clause  of  reference 
were  not  in  the  instrument,  nor  in  anj'  schedule,  receipt,  or  other  matter  put  or 
endorsed  thereon,  or  annexed  thereto."  Applying  that  principle  to  the  present  case, 
it  is  clear  that  no  increase  of  stamp  was  necessary  ;  and  therefore  the  agreement  was 
properly  received  in  evidence. 

Alderson,  B.  Nothing  is  to  be  taken  into  account  in  stamping  the  instrument, 
except  what  is  written  on  the  paper  itself  or  is  annexed  thereto. 

GuRNEY,  B.  The  words  which  impose  the  duty  specify  certain  classes  of  cases, 
and,  in  my  opinion,  this  case  is  not  within  them. 

Rule  refused. 

[420]  Mack.\y  v.  Wood  and  Another.  Exch.  of  Pleas.  Jan.  16,  1841. — To  an 
action  by  indorsee  against  the  acceptor  of  a  bill  of  exchange,  a  plea  that  the 
drawer  had  been  twice  bankrupt,  and  that  his  esUite  had  not  paid  15s.  in  the 
pound  under  the  second  fiat,  whereby  the  propeity  in  the  bill  vested  in  the 
assignee  under  the  second  fiat,  and  the  drawer  could  make  no  title  by  indorse- 
ment, is  an  issuable  plea. 

[S.  C.  9  Dowl.  P.  C.  278  ;  10  L.  J.  Ex.  176 ;  5  Jur.  73.] 

Assumpsit  by  the  indorsee  against  the  acceptors  of  a  bill  of  exchange.  The 
defendants,  who  were  under  terras  of  pleading  issuably,  applied  to  Gurney,  B.,  at 
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chambers,  for  leave  to  plead  (in  addition  to  a  denial  of  the  acceptance  and  indorse- 
ment), that  before  the  making  of  the  bill  in  question,  the  drawer  had  been  twice 
bankrupt,  and  that  his  estate  had  not  paid  15s.  in  the  pound  under  the  second  com- 
mission, by  reason  whereof  the  propeity  in  the  accepted  bill  vested  in  the  assignee 
under  the  second  commission,  and  the  drawer  could  make  no  title  by  indorsement. 
The  learned  Baron  had  refused  to  allow  the  latter  plea,  on  the  ground  that  it  was  not 
an  issuable  plea.  Butt  had  obtained  a  rule  to  shew  cause  why  the  defendants  should 
not  be  at  liberty  to  plead  the  above  plea,  citing  Elston  v.  Braddick  (2  C.  &  M.  435). 

Crompton  now  shewed  cause.  The  plea  in  question  is  not  an  issuable  plea, 
because  it  does  not  go  to  the  merits.  In  Jreltcnhall  v.  Graham  (4  Bing.  N.  C.  714  ; 
6  Scott,  603),  it  was  held  that  a  defendant  who  is  under  terms  to  plead  issuably, 
cannot  plead  that  the  plaintiff  has  been  discharged  under  the  Insolvent  Debtors'  Act, 
and  that  the  cause  of  action  has  passed  to  his  assignees.  This  defence  is  in  substance 
the  same.  Besides,  the  plea  is  idle  and  frivolous  ;  for  the  maker  of  a  promissory 
note  cannot  set  up  as  a  defence,  that  the  payee  has  become  bankrupt,  whereby  his 
indorsement  was  void,  and  gave  the  indorsee  no  right  to  sue  :  Drayton  v.  Dale  (2  B. 
&  C.  293  ;  3  D.  &  K.  534). 

Butt,  contrh.,  referred  to  Willis  v.  HaUett  (5  Bing.  N.  C.  465 ;  7  Scott,  474),  where 
the  [421]  bankruptcy  of  a  plaintiff  after  the  cause  of  action  had  accrued,  but  before 
the  action  was  brought,  was  held  to  be  an  issuable  plea. 

Parke,  B.  The  question  is,  whether  this  is  an  issuable  plea  or  not,  because  if  it 
is,  the  defendants  are  entitled  to  plead  it  ex  debito  justitia;.  If  it  were  clear  that 
the  plea  would  be  bad  on  demurrer,  I  agree  that  it  could  not  be  considered  an 
issuable  plea  ;  but  I  incline  at  present  to  think  that  the  plea  is  good.  It  amounts 
in  substance  to  this,  that,  by  the  act  of  acceptance,  the  defendants  created  a  property 
in  the  plaintiff,  which  immediately  vested  in  a  third  person.  In  Kitchen  v  Baiisch 
(7  East,  53),  which  was  an  action  by  the  payee  against  the  maker  of  a  promissory  note, 
it  was  held  a  good  plea,  that  the  note  was  made  payable  to  the  plaintiff  after  his 
bankruptcy,  and  that  the  assignees  had  required  the  defendant  to  pay  them  the 
money  claimed  by  the  plaintiff.  That  is  to  be  considered  an  issuable  plea,  upon 
which  a  decision  on  demurrer,  or  by  a  jury,  would  determine  the  action  on  the  merits. 

Alderson,  B.  Any  plea  must  be  considered  an  issuable  plea,  which,  being 
determined  in  favour  of  the  defendant,  shews  that  the  plaintiff  has  no  right  of  action. 
The  rule  to  be  collected  from  the  decision  of  this  Court  in  Humphreys  v.  The  Earl  of 
IValdtijrave  (6  M.  &  W.  622),  is,  that  a  plea  is  an  issuable  plea  which  tenders  some 
matter,  upon  which,  if  issue  be  taken,  the  case  would  be  decided  upon  the  merits. 
The  plea,  therefore,  must  be  allowed. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


[422]  Attorney-General  v.  Donaldson  and  Others.  Exch.  of  Pleas.  Jan.  1 6, 
1,S41.— The  Stat.  4  &  5  Anne,  c.  16,  s.  4,  does  not  extend  to  the  case  of  the 
Crown,  and  therefore  the  Court  has  no  authority  to  give  a  defendant  leave  to  plead 
several  matters,  in  an  information  of  intrusion  filed  by  the  Attorney-General. 

[S.  C.  9  Dowl.  P.  C.  319 ;  5  Jur.  56 :  on  another  point,  10  M.  &  W.  117.] 

This  was  an  information  of  intrusion,  filed  bj'  the  Attorney-General  against  the 
defendants,  who  were  commissioners  of  sewers,  and  who  had  as  such  commissioners 
rated  the  palace  of  Kensington,  and  levied  the  rate  by  distress  in  a  hou.se  alleged  to 
be  part  of  the  palace. 

Ogle  moved,  under  4  &  5  Anne,  c.  16,  s.  4,  for  leave  to  plead  several  matters  ; 
first,  not  guilty  ;  secondly,  that  the  house  was  not  part  of  the  Royal  Palace ;  thirdly, 
that  the  trespass  was  committed  by  the  defendants  under  the  authority  of  the  statutes 
relating  to  sewers.  In  The  Attoi-ney-General  v.  Snow  (Bunb.  96),  the  defendant,  who 
was  .surety  for  a  clerk  of  the  cashier  of  excise,  on  being  sued  by  information  of  debt 
upon  his  bond,  was  allowed  to  plead  double,  viz.  non  est  factum,  and  performance  of 
the  conditions.  So,  in  the  case  of  Rex.  v.  Huggins  (Com.  Rep.  422),  which  was  an 
action  for  an  escape  for  the  debt  of  the  King  against  the  Warden  of  the  Fleet,  the 
defendant  was  allowed  to  plead  double.     It  was  there  said  by  the  counsel  on  moving, 
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and  agreed  by  the  Court,  that  this  statute  "  extends  to  the  King's  suit  as  well  as  to 
that  of  the  subject." 

Parkk,  B.  The  case  of  The  Altorneii-General  v.  Alh/ood  (Parker,  15)  is  an  authority 
directly  in  point  against  this  application.  There  Parker,  C.  J.,  states,  that  since  the 
delivery  of  the  opinion  of  the  Court  in  that  case,  (that  double  pleading  ought  not  to 
be  allowed  in  the  case  of  informations  of  intrusion),  the  case  of  Be.r  v.  Ihif/ffins  had 
been  printed  in  Comyn's  Reports,  but  was  niisreported  ;  and  he  goes  on  to  observe, 
that  in  The  Attornfy-General  v.  Snoic,  (which  also  had  been  since  printed  in  Bunbury), 
the  reporter  had  added  a  qusere,  whether  the  statute  extends  to  the  Crown.  [423] 
He  then  states,  that,  notwithstanding  that  case,  he  sees  no  reason  to  depart  from  the 
opinion  of  the  Court  in  Rex  v.  AUgood,  especially  as  it  was  confirmed  in  the  case  of 
Rex  v.'Sir  C.  JV.  PhiUips  (Hil.  Term,  20  Geo.  2),  and  the  practice  had  been  accordingly 
ever  since.  We  therefore  think  that  the  cases  in  Bunbury  and  Comyns  must  be  taken 
to  have  been  overruled,  and  that  the  authority  of  the  Court  under  the  statute  4  &  5 
Anne,  c.  16,  to  allow  double  pleading,  does  not  extend  to  this  case. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

Jones  v.  Littler.  Exch.  of  Pleas.  Jan.  16,  1841.— Slander  for  speaking  of  the 
plaintiff  the  following  words:  "I  will  bet  £5  to  £,\  that  Mr.  J.  (the  plaintiflf) 
was  in  a  sponging-house  for  debt  within  the  last  fortnight,  and  I  can  produce  the 
man  who  locked  him  up  ;  the  man  told  me  so  himself."  And  in  ansvi'er  to  the 
following  question  from  a  bystander,  "1)0  you  mean  to  say,  that  Mr.  J.,  brewer, 
of  Rosehill,  has  been  to  a  sponging  house  within  this  last  fortnight  fordelif!" 
the  defendant  .said,  "Yes,  I  do."  The  jury  found  that  the  words  were  spoken  of 
the  plaintiff  in  the  way  of  his  trade  : — Held,  that  the  action  was  maintainable, 
and  that  the  verdict  was  right,  as  it  was  plain  from  the  conversation  that  the 
words  were  spoken  of  the  plaintiff  in  his  character  of  a  brewer. — Semble,  also, 
that  the  words  were  actionable  independently  of  that,  because  they  must  necessarily 
affect  the  plaintiff  in  his  trade  and  credit. 

[S.  C.  10  L.  J.  Ex.  171.] 

Slander.  The  declaration  stated,  that  the  plaintiff  was  a  brewer,  and  that  the 
defendant  falsely  and  maliciously  spoke  and  published  of  and  concerning  him  in  the 
way  of  his  trade  as  a  brewer,  the  false,  scandalous,  malicious,  and  defamatory  words 
foliowing  : — "  I'll  (meaning  that  he,  the  defendant  would)  bet  £-5  to  £1,  that  Mr.  Jones 
(meaning  the  plaintiff)  was  in  a  sponging-house  for  debt  within  the  last  fortnight,  and 
I  can  produce  the  man  who  locked  him  up ;  the  man  told  me  so  himself : "  whereupon 
the  said  Henry  Pye  then  asked  the  defendant,  "Do  you  mean  to  say,  that  Mr.  Jones, 
brewer,  of  Rose  Hill,  (meaning  and  describing  the  plaintiff),  has  been  in  a  sponging- 
house  within  this  last  fortnight  for  debt?"  and  thereupon  the  defendant  then  replied 
to  the  said  Henry  Pye,  and  the  said  other  persons  then  present,  "Yes,  I  do." 

The  cause  was  tried  before  Rolfe,  B.,  at  the  last  Li  [424]-verpool  Assizes,  when, 
no  special  damage  having  been  proved,  it  was  objected,  on  the  authorit}'  of  Ayre  v. 
Craven  (2  Ad.  it  VA\.  2  ;  4  N.  &  M.  220),  that  the  words  could  not  be  considered  as 
spoken  of  the  plaintiff  in  the  way  of  his  trade,  and  therefore  that  he  ought  to  be  non- 
suitefl.  'I'he  learned  Judge  refused  to  nonsuit,  and  the  jury  returned  a  verdict  for 
the  plaintiff'. 

Kelly,  in  Michaelmas  Term  last,  applied  for  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  enleied,  or  why  the  judgment  should  not  be  arrested.  The  Court 
refused  a  rule  on  either  of  those  grounds,  but  granted  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  a  suggestion  that  the  learned  Judge  ought  to  have  left 
it  as  a  question  to  the  jury  w  hether  the  words  were  spoken  of  the  plaintiff  in  the  way 
of  his  trade,  and  did  not. 

Cresswell  and  Wightman  now  shewed  cause.  The  jury  have  found  that  the  words 
were  spoken  of  the  plaintiff'  in  the  way  of  his  trade,  and  in  so  doing  they  have  come 
to  a  right  conclusion.  The  words  alleged  to  have  been  spoken  amount  to  an  allega- 
tion that  the  i)laintiff  was  insolvent,  and  if  so,  it  must  apply  to  him  in  the  way  of  his 
trade  as  a  brewer.  The  case  of  .Ijire  v.  Crarcn  was  a  different  case  altogether.  If  the 
words  there  laid  had  been  alleged  to  have  been,  that  in  the  plaintiff's  character  of 
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physician  he  had  been  incontinent,  they  would  have  been  actionable  in  themselves,  as 
necessarily  aflecting  him  in  his  professional  character.  That  case  was  decided  on  the 
authority  of  Lumby  v.  AUday  (1  Cr.  &  J.  305),  where  it  was  held  that  the  words 
charged  as  slanderous  must  shew  the  want  of  some  general  requisite,  as  honesty, 
capacity,  fidelity,  &c.,  or  connect  the  imputation  with  the  plaintiff's  office,  trade,  or 
business.  [Parke,  B.  The  case  of  Stanton  v.  Smith  (2  Lord  Ea^^m.  1-180)  is  directly 
in  point.  [425]  It  was  there  held,  that  it  was  actionable  to  say  of  a  tiadesman,  "  He 
is  a  sorry  pitiful  fellow,  and  a  rogue  ;  he  compounded  his  debts  at  5s.  in  the  pound ; " 
though  there  was  no  colloquium  of  his  trade  :  but  if  the  question  was  put  to  the  jury, 
and  they  found  it  to  have  been  spoken  of  the  plaintiff'  in  his  trade,  there  is  an  end  of 
the  matter.]  Insolvency  is  necessarily  connected  with  trade.  If  a  man  cannot  pay 
his  debts,  he  cannot  pay  his  mercantile  debts.  The  damage  is  the  same,  whether  the 
defendant  happens  to  be  speaking  of  him  in  his  trade  of  a  brewer,  or  not.  [Alderson,  B. 
Doyley  v.  lloherts  (3  Bing.  N.  C.  835  ;  5  Scott,  40)  seems  to  be  an  authority  to  the 
contrary.  There  the  following  words  were  spoken  of  an  attorney — "  He  has  defrauded 
his  creditors,  and  has  been  horsewhipped  off  the  course  at  Doncaster;"  and  it  was 
held  that  they  were  not  actionable,  unless  they  were  spoken  of  him  in  his  profession.] 
The  words,  to  be  actionable,  must  either  necessarily  affect  the  plaintiflf  in  his  trade, 
must  be  spoken  of  him  in  his  trade,  or  must  be  shewn  to  have  aflected  him  injuriously. 
In  Doyley  v.  Roberts,  and  Ayre  v.  Craven,  the  words  flid  not  necessarily  affect  the  party 
in  his  trade.  In  Com.  Dig.,  Action  upon  the  case  for  Defamation  (D.  22),  the  follow- 
ing is  put  as  an  instance  of  words  which  are  actionable  : — "  If  he  say  of  a  counsellor, 
'  Thou  art  no  lawyer ;  canst  not  make  a  lease ;  they  are  fools  that  come  to  thee 
for  law.'" 

Alexander,  in  support  of  the  rule.  There  was  no  evidence  to  shew  that  the  words 
were  spoken  of  the  plaintiff  in  the  way  of  his  trade,  and  that  question  was  not  properly 
left  to  the  jury.  [Rolfe,  B.  I  am  sure  I  put  the  question  to  the  jury,  whether  the 
words  were  spoken  of  the  plaintiff  in  his  trade,  and  they  found  that  they  were.]  The 
rule  was  granted  on  that  ground. 

Parke,  B.  It  is  quite  clear  that  this  rule  ought  to  be  [426]  discharged  for  the 
only  ground  on  which  it  was  granted  has  failed,  inasmuch  as  the  learned  Judge  did 
leave  the  question  to  the  jury,  whether  the  words  were  spoken  of  the  plaintiff  in  his 
trade ;  and,  indeed,  it  is  plain  that  the  words  were  so  used,  from  the  fact,  that  in  the 
conversation  in  question,  the  plaintiff  was  spoken  of  as  a  brewer.  Independently  of 
that,  however,  and  even  if  they  were  spoken  of  him  in  his  private  character,  I  think 
the  case  of  Stanton  v.  Smith  is  an  authoritj'  to  shew  that  the  words  would  have  been 
actionable,  because  they  must  necessarily  affect  him  in  his  trade.  It  is  there  said, 
"  We  were  all  of  opinion  that  such  words  spoken  of  a  tradesman  must  greatly  lessen 
the  credit  of  a  tradesman,  and  be  very  prejudicial  to  him,  and  therefore  that  they 
were  actionable."  That  case  is  distinguishable  from  Ayre  v.  Craven  and  Doyley  v.  Roberts. 
In  the  latter  of  those  cases,  the  words  were  not  spoken  of  the  plaintiff'  in  his  business 
of  an  attorney ;  and  in  the  former  it  did  not  appear  in  what  manner  the  immorality 
was  connected  with  the  plaintiff's  profession  of  a  physician  :  and  it  was  possible  that 
such  imputations  of  incorrect  conduct,  outjof  the  line  of  their  respective  professions, 
might  not  injure  their  professional  characters.  But  this  case  is  distinguishable,  because 
here  the  imputation  is  that  of  insolvency,  which  must  be  injurious  ;  for  if  a  tradesman 
be  incapable  of  paying  all  his  debts,  whether  in  or  out  of  trade,  his  credit  as  a  trades- 
man, which  depends  on  his  general  solvency,  must  be  injured.  The  case  of  Stanton  v. 
Smith,  as  it  appears  to  me,  is  good  law,  notwithstanding  the  observations  of  Coltman,  J., 
in  Dm/ley  v.  Roberts. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

[427]  Todd  and  Another  v.  Emly  and  Another.  Exch.  of  Pleas.  Jan.  19, 
1841.— A  club  was  formed,  by  the  regulations  of  which  the  members  paid 
entrance-money  and  an  annual  subscription,  and  cash  was  paid  for  provisions 
supplied  to  the  house.  The  funds  of  the  club  were  deposited  at  a  banker's,  and 
a  committee  was  appointed  to  manage  the  affairs  of  the  club,  and  to  administer 
the  funds,  but  no  member  of  the  committee  had  authority  to  draw  cheques, 
except  three  who  were   chosen   for  that  purpose,   and    whose  signatures  were 
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countersigned  by  the  secretaiy  : — Held,  in  an  action  brought  against  two  of  the 
committee  by  a  tradesman  who  had  supplied  wine  on  credit,  ordered  by  a  member 
of  the  committee  for  the  use  of  the  club,  that  the  tradesman  was  not  entitled  to 
recover,  without  proving  either  that  the  defendants  were  privy  to  the  contract,  or 
that  the  dealing  on  credit  was  in  furtherance  of  the  common  object  and  purposes 
of  the  club. 

[S.  C.  10  L.  J.  Ex.  161.     See  further,  8  M.  &  W.  505  ;  9  M.  &  W.  606.] 

Assumpsit  for  goods  sold  and  delivered.     Plea,  non  assumpsit. 

The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the  last  Summer  Assizes  at 
Guildford,  when  it  appeared  that  the  action  was  brought  to  recover  from  the  defen- 
dants, who  had  been  members  of  the  committee  of  the  late  Alliance  Club,  the  amount 
of  a  bill  for  wine  supplied  for  the  use  of  the  club,  under  the  following  circumstances  : 
— The  members  of  the  Alliance  Club,  which  was  formed  in  the  year  1836,  were  the 
proprietors  of  the  club  and  the  renters  of  the  house.  They  paid  entrance-money  and 
an  annual  subscription,  cash  being  paid  for  all  provisions  consumed  in  the  club-house. 
The  funds  were  deposited  at  a  banker's  appointed  by  the  members  of  the  club,  and 
were  drawn  out  by  cheques  signed  by  three  of  the  committee,  and  countersigned  by 
the  secretary.  Tlie  rules  of  the  club  were  not  in  evidence  at  the  trial.  The  wine  in 
question  had  been  supplied  by  the  plaintifl's  to  the  order  of  the  steward  of  the  club, 
given  in  the  presence  of  a  committeeman,  and  the  steward  had  on  several  occasions 
given  similar  orders,  but  always,  as  he  stated,  first  applying  to  some  member  of  the 
committee.  It  did  not  appear  that  either  of  the  defendants  had  signed  any  cheques, 
or  had  individually  authorized  any  orders  for  wine. 

There  was  some  evidence  of  the  defendants  having  attended  meetings  held  by  the 
members  of  the  club  after  it  had  ceased  to  exist,  at  which  the  affairs  of  the  club  were 
discussed  with  a  view  to  an  arrangement  with  the  creditors,  and  evidence  was  offered 
of  a  conversation,  in  which  it  was  said  that  the  defendants  had  admitted  their 
liability  ;  but  the  Lord  Chief  Baron  ex-[428]-pressed  an  opinion,  that  it  was  merely 
an  attempt  as  men  of  honour  to  save  the  creditors  harmless,  and  did  not  make  the 
defendants  liable  ;  and  the  case  was  not  left  to  the  jury,  the  counsel  for  the  defendant 
submitting  to  a  verdict  for  the  plaintiffs,  upon  leave  being  reserved  to  him  to 
move  to  enter  a  nonsuit.  Thesiger  having,  in  Michaelmas  Term,  obtained  a  rule 
accordingly, 

Cresswell  and  Piatt  now  shewed  cause.  The  question  in  this  case  is,  whether 
there  was  evidence  to  be  left  to  the  jury,  that  these  defendants  authorized  the  contract 
declared  on  to  be  made  with  the  plaintiffs  on  their  behalf.  In  the  case  of  a  partner- 
ship, each  member  of  the  firm  gives  to  the  others  an  authority  to  contract  in  his 
name ;  but  it  is  not  necessary  to  contend  for  the  existence  of  a  partnership  in  this 
case,  for  there  may  be  a  similar  authority  given  without  any  partnership  ;  and  if 
persons  for  their  mutual  convenience,  or  other  object,  give  to  a  party  authority  to 
contract  in  their  name,  they  are  lesponsible.  Now  there  was  abundant  evidence  to 
go  to  the  jury  in  this  case,  that  Chapman,  who  was  the  steward  of  the  club,  and  who 
ordered  the  wine  in  question,  was  authorized  by  the  defendants  to  make  the  purchase 
on  their  credit, — it  matters  not  here  whether  as  individuals  only,  or  in  common  with 
the  rest  of  the  committee  or  the  whole  club.  If  so,  the  verdict  was  right,  and  ought 
not  to  be  disturbed.  The  Alliance  Club  was  not,  as  in  the  case  of  White's  or  Crockford's, 
under  the  management  of  the  steward  or  proprietors  of  the  house ;  but  the  members 
were  themselves  the  proprietors  of  the  establishment,  as  in  the  case  of  the  United 
Service  Club,  and  the  committee  was  a  body  delegated  by  them  to  conduct  the  affairs 
of  the  club,  over  which  they  were  to  exercise  an  absolute  control.  The  committee, 
therefore,  would  exercise  a  control  over  the  orders  for  goods,  as  well  as  over  the 
payments.  The  orders  for  wine  were  invariably  directed  by  the  conimit-[429]-tee, 
and  whatever  portion  of  them  might  be  there  to  act,  it  was  the  act  of  the  committee. 
[Parke,  B.  It  is  only  the  act  of  those  committeemen  who  were  present.]  There  was 
a  general  authority  given  to  the  steward  to  order  wine  from  the  plaintiffs,  and  in  that 
view,  as  members  of  the  club,  the  defendants  are  liable.  Supplies  of  this  kind  are 
absolutely  necessary  to  the  existence  of  a  club,  and  are  notorious  to  all  the  members. 
Then  upon  whose  credit  were  they  furnished  J  It  cannot  be  said  on  the  credit  of 
Chapman,  for  he  was  a  mere  servant.  It  is  clear  that  the  credit  was  given  to  the 
members  of  the  club,  for  whoso  use  the  goods  were  supplied,  and  it  follows  that  all  of 
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them  are  liable.  There  is  abundant  evidence  of  knowledge  on  the  part  of  the  members, 
that  such  orders  were  given  from  time  to  time,  and  they  are  responsible  for  those 
orders.  When  persons  combine  together,  and  undei'take  to  carry  out  one  common 
object,  every  person  who  interferes  becomes  responsible  ;  that  the  orders  are  given  by 
different  parties  makes  no  difference,  all  are  equally  liable.  The  case  of  HmsJey  v. 
Bell  (Ambler,  770  ;  1  Bro.  C.  C.  101)  is  a  distinct  authority  for  the  plaintiffs.  There, 
an  act  of  Parliament  having  been  passed  to  make  a  certain  brook  navigable,  the 
defendants  and  others  were  named  commissioners  to  carry  the  act  into  e.xecution,  by 
which  tolls  were  to  be  taken,  and  the  commissioners  were  empowered  to  borrow  money 
thereon.  A  treasurer  and  surveyor  were  appointed,  and  the  work  was  commenced. 
The  defendants  were  all  acting  commissioners,  by  whom  the  plaintiff  was  employed 
to  do  certain  work  in  prosecution  of  the  scheme,  and  to  whom  they  gave  orders  from 
time  to  time.  These  orders  were  given  at  different  meetings  by  such  of  the  defendants 
as  were  present,  but  none  of  them  were  present  at  all  the  meetings  at  which  the  orders 
were  given  ;  so  that  the  defendants  did  not  join  in  all  the  orders,  but  every  one  of 
them  joined  in  making  [430]  some  one  of  the  orders :  and  they  were  all  held  liable. 
The  acting  commissionei's  in  that  case  are  analogous  to  the  committeemen  in  the 
present,  who  take  upon  themselves  the  management  of  the  club,  as  the  commissioners 
did  the  carrying  out  of  the  objects  of  the  act  of  Parliament.  [Parke,  B.  The  orders 
there  were  to  make  one  entire  thing.]  Yes  ;  but  that  was  to  be  done  by  performing 
different  acts.  Here  there  was  equally  one  entire  thing,  viz.  the  carrying  on  the 
business  of  the  club.  Every  individual  act  that  is  done  is  part  of  the  general  manage- 
ment. [Lord  Abinger,  C.  B.  In  the  case  of  Fkmyng  v.  Hedxrr  (2  M.  &  W.  172), 
in  this  Court,  the  rules  of  the  club  were  produced  in  evidence,  and  one  was  that  cash 
should  be  paid,  and  no  credit  given.  Alderson,  B.  The  question  is,  whether  there 
was  evidence  for  the  jury  that  the  committee  undertook  generally  to  manage  the 
affairs  of  the  club  on  their  credit.]  There  was  abundant  evidence  of  that ;  and  if  so, 
they  were  liable.  [Parke,  B.  There  is  no  doubt  in  this  case,  that  the  stewai'd  who 
gives  the  order  is  prima  facie  liable,  unless  he  can  make  out  that  he  received  an  order 
from  some  one  else,  and  then  he  is  not  personally  liable.  Then  who  gave  the  orders 
to  the  steward  1  Not  the  defendants  ;  then  you  must  go  further,  and  satisfy  the  jury 
that  the  order  was  given  by  some  person  having  power  to  bind  them  ;  the  question 
then  is,  have  you  given  reasonable  evidence  of  that  ?]  The  steward  gave  the  order  on 
behalf  of  the  club,  or  committee,  from  whom  he  had  a  general  authority,  and  was  not 
therefore  personally  liable.  There  is  nothing  to  shew  that  the  committee  repudiated 
what  had  been  done  by  Chapman,  on  the  authority  under  which  the  contract  was 
made.  Then  with  respect  to  what  took  place  after  the  dis.solution  of  the  club,  at  the 
meeting  of  the  members,  that  was  evidence  for  the  jury,  and  had  the  case  gone  to 
them,  must  have  been  left  as  a  question  for  them  [431]  to  decide.  [Lord  Abinger,  C.  B. 
Nothing  went  to  the  jurj^.  What  took  place  at  that  meeting  I  considered  only  an 
attempt,  as  men  of  honour,  to  save  the  creditors  harmless.] 

Thesiger,  in  support  of  the  rule.  This  was  treated  at  the  trial  entirely  as  a 
question  of  law,  and  there  is  no  ground  for  saying  that  any  legal  liability  attached  to 
the  defendants.  The  extent  of  the  authority  of  the  committee  did  not  fully  appear, 
but  it  appeared  that  they  had  control  over  the  funds  of  the  club  for  certain  purposes. 
Those  funds  could  only  be  obtained  by  means  of  the  .signature  of  three  of  the  com- 
mittee ;  but  the  cheques  so  signed  were  to  be  countersigned  by  the  secretary.  The 
committee  were  therefore  trustees  of  the  fund,  and  that  was  the  whole  extent  of  the 
evidence  as  to  their  power.  Assuming  that  the  whole  body  of  the  committee  are  the 
agents  of  the  club,  still  it  is  clear  that  no  single  member  of  the  committee  can  act  as 
such  agent.  Li  the  ease  of  Fkmyng  v.  Hector,  it  was  held  that  the  committee  at  large 
were  not  agents  for  the  club,  to  bind  the  members  in  respect  of  contracts  entered  into 
by  them,  for  that  the  committee  had  no  right  to  pledge  the  personal  ciedit  of  the 
members.  But  then  it  is  said  that  the  members  of  the  committee  have  power  to  bind 
one  another.  But  the  steward,  although  he  had  a  geneial  authority,  never  acted  on 
that,  but  invariably  applied  to  some  member  of  the  committee,  and  with  respect  to 
the  wine  in  question,  one  of  the  committee  was  present  when  the  order  for  it  was 
given.  It  is  true  that  the  defendants  were  aware  of  the  fact  that  the  plaintiffs  supplied 
the  wines  to  the  club ;  but  that,  in  Flemyng  v.  Hector,  was  not  considered  as  a  circum- 
stance which  affected  the  liability  of  the  members.  These  defendants  had  no  further 
knowledge  of  this  matter  than  other  members  of  the  club.     In  Horsley  v.  Bell,  all  the 


7M.  &W.  432.  TODD    V.   EMLY  835 

actins;  commissioners  were  attenrling  from  time  to  time,  and  taking  part  in,  and  giving 
orders  for,  the  pi-osecution  [432]  of  the  works,  whereas  in  the  present  case  there  was 
no  evidence  to  shew  that  the  defendants  ever  gave  a  single  order.  In  Tlmmas  v. 
Edwards  (2  M.  &  AV.  215),  which  was  an  action  by  an  innkeeper  against  one  of  the 
committee  of  a  candidate  at  a  contested  election,  for  refreshments  snpplied  to  voters, 
which  were  in  fact  ordered  through  a  third  party,  it  was  held  that  the  plaintiff  must 
prove  that  the  party  ordering  them  was  employed  by  the  defendant  alone,  or  by  the 
defendant  and  others,  to  do  so,  and  that  the  defendant  was  not  acting  merely  as  agent 
for  some  other  person.  The  credit  is  not  uiven,  in  cases  of  this  sort,  to  the  members 
of  the  club,  or  to  any  particiUar  individuals  in  it,  but  to  the  establishment  generally, 
to  the  respectability  of  which  the  tradesman  tiusts  for  payment. 

Lord  Abinger,  C.  B.  It  strikes  me,  after  considering  this  question  very  much, 
that  those  gentlemen  who  are  members  of  the  committee  are  not  in  the  nature  of 
agents,  to  liind  the  club  by  their  contracts ;  but  that  they  are  trustees,  having  the 
management  and  the  administration  of  the  funds  of  the  club.  It  does  not  appear 
upon  the  evidence,  that  they  were  authorized  by  any  members  of  the  club  to  deal  on 
credit,  but  onl}^  to  expenrl  the  funds  which  they  had  in  their  possession  as  tiaistees. 
To  be  sure  they  cannot  authorize  the  paying  away  of  those  funds,  except  liy  the 
agreement  of  the  other  membei's  of  the  club.  It  must  be  assumed  here,  that  the 
members  of  the  club  generally  did  agiee  that  three  particular  tiustees  should  dispose 
of  the  funds  by  drawing  cheques;  but  one  trustee  cannot  bind  another  liy  his  act, 
noi-  can  one  of  these  gentlemen  constitute  himself  agent  of  another.  If  it  were  pro- 
vided bj'  the  rules  and  oiders  of  the  club,  that  the  committee,  conducting  the  aflCairs 
of  the  club,  should  have  authority  to  make  contracts  for  the  club,  then  they  might 
make  contracts  for  each  other ;  but  in  the  absence  of  any  evi-[433]-dence  of  that 
kind,  what  is  it  more  than  the  case  of  a  set  of  gentlemen  being  named  as  trustees  to 
manage  a  fund  1  The  fund  is  placed  in  the  bankei's  hands,  and  there  it  is  to  remain 
to  answer  the  demands  of  the  club  ;  but  it  does  not  appear  that  the  committee 
authorized  each  other  to  pledge  each  other's  credit,  or  that  the  club,  as  a  body, 
authorized  the  committee  to  pledge  their  credit ;  nor  were  they  bound  or  authorized 
to  contract  upon  credit.  That  is  the  principle  laid  down  in  Floiiyna  v.  Hector ;  and 
it  appears  to  me  to  be  applicable  to  this  case,  unless  it  can  be  shewn,  that  by  the  rules 
and  orders  of  the  club  the  committee  were  authorized  to  contract  upon  credit,  or  that 
in  any  othei'  way  the  whole  club  agreed  that  the  committee  should  make  such  contracts. 
Suppose  a  man  appoints  by  deed  trustees  to  manage  a  particular  fund,  is  one  of  those 
persons  liable  for  the  acts  of  the  other?  It  seems  to  me  that  he  is  not;  one  cannot 
make  himself  the  agent  for  another;  each  is  liable  for  his  own  acts  only.  To  make 
each  other  liable,  they  must  meet  together,  and  concur  in  any  act  that  may  be  done 
by  them  as  trustees.  Here  the  evidence  does  not  fix  the  two  defendants  as  having 
authority  to  pay  for  the  wine  or  to  give  orders. 

Parke,  B.  It  is  difficult  to  say  that  there  was  not  some  evidence  to  go  to  the 
jury  ;  l)ecause  the  defendants'  acts,  in  attending  meetings,  and  oflfering  sums  of  money 
l)y  way  of  compromise  to  the  creditors,  are  undoubtcdl}'  evidence  to  go  to  the  jury.  I 
do  not  say  that  it  is  evidence  to  which  one  ought  to  attach  much  weight :  but  if 
I  were  asked  the  question,  whether  there  was  or  not  some  evidence  to  go  to  the 
jury,  I  should  certainly  hesitate  before  I  said  there  was  not.  It  is  the  jury  who  are 
to  put  a  construction  on  those  acts.  I  think,  however,  that  the  construction  put  by 
my  i.ord  upon  one  of  those  acts  is  that  which  the  jui'y  ought  to  put  upon  it,  namely, 
an  attem])t  as  men  of  honoui'  to  get  up  a  subscription  among  themselves,  in  order  to 
let  [434]  the  tradesmen  go  harmless;  but  I  think  it  cannot  be  considered  as  an  admis- 
sion of  liability.  If  it  is  contended,  that  that  attempt  at  a  settlement  was  an  admis- 
sion that  the  committee  were  authorized  to  enter  into  the  contracts,  it  is  a  question 
for  the  jury.  Then  we  come  to  the  other,  which  is  the  main  point  of  the  case,  and 
upon  which  it  may  l>e  urged,  that  where  parties  enter  into  one  common  purpose  of 
acting  together,  each  of  them  has  authority  to  bind  the  others  to  the  extent  of  attain- 
ing that  common  purpose.  But  the  defect  in  the  plaintiff's'  case  is,  that  there  is  no 
common  piu-pose  shewn,  of  dealing  on  credit  for  such  articles  as  were  supplied  in  this 
case.  'I'hc  evidence  shews  that  a  fund  was  subscrilied,  which  fund  was  to  be  administered 
by  a  committee.  The  committee  can  only  be  supposed  to  have  agTee<l  to  do  that 
which  the  subscribers  to  the  club  had  power  themselves  to  do,  that  is,  to  administer 
that  fund  so  far  as  it  went.     They  were  not  expected  to  deal  on  credit,  except  for 
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sueb  articles  as  it  might  be  immediately  necessary  for  them  to  have  dealt  for  on 
credit.  The  making  purchases  of  what  was  necessary  would  be  only  what  they 
oigbt  to  do  according  to  the  trust  reposed  in  them,  and  these  must  be  taken  to  be 
purchases  for  ready  money,  unless  distinct  evidence  was  given  that  they  were 
authorized  to  enter  into  contracts  on  the  part  of  the  general  body  for  the  common 
purpose,  and  to  deal  on  credit,  so  as  to  make  one  the  agent  for  another.  It  might 
be  diflferent,  perhaps,  in  the  case  of  hiring  the  servants  of  the  establishment,  where 
there  must  necessarily  be  credit  for  a  cei'tain  period,  because  you  cannot  pay  wages 
down  ;  but  as  to  butcher's  meat,  wine,  furniture,  and  almost  anything  else,  those  may 
be  ready  money  transactions.  Unless  there  is  some  evidence  to  the  contrary,  each 
member  of  the  committee  must  be  considered  as  exercising  only  a  concurrent  authority 
with  the  others  in  the  due  administration  of  the  fund,  and  obtaining  credit  for  such 
matters  only  as  cannot  be  the  subject  of  ready  [435]  money  transactions.  My  impres- 
sion, therefore  is,  that  although  there  might  be  some  evidence  on  the  latter  part  of 
the  case  to  go  to  the  jury,  though  very  slight,  yet  that  on  the  former  part  of  the  case 
the  plaintifls  have  failed,  that  is,  they  have  not  shewn,  with  sufficient  clearness,  any 
privity  on  the  part  of  the  defendants  to  the  contract,  or  any  knowledge  that  any 
committeeman  was  authorized  to  deal  upon  credit  for  the  others. 

Aldekson,  B.  I  entirely  concur  in  the  view  of  the  case  taken  by  my  Brother 
Parke,  and  think  that  as  the  members  of  a  club  genei'ally,  (as  was  held  in  the  case  of 
Flemyng  v.  Uecior,)  are  to  be  considered  as  not  having  authorized  anybody  to  deal  for 
them  upon  credit,  so  here  the  committee  were  authorized  only  to  deal,  as  a  body,  for 
ready  money.  But  at  the  same  time,  if  any  of  the  members  of  the  committee  choose 
to  contract  not  for  ready  money,  those  members  of  the  committee  who  have  so  con- 
tracted are  liable  upon  their  own  contract,  and  the  members  who  ha\e  not  concurred 
in  it  are  not  liable,  unless  that  be  the  common  purpose  for  which  the  committee  was 
appointed.  I  think  the  plaintiff's  have  failed  as  to  the  common  purpose.  Granting 
Mr.  Ci'esswell's  argument  to  be  as  he  puts  it,  still  they  fail ;  for  they  do  not  shew 
that  this  contract  was  within  the  common  purpose.  I  think,  therefore,  that  there 
should  be  a  new  trial,  as  there  may  be  evidence  to  alter  the  case  in  that  respect. 

Rule  absolute. 

[436]  Shelton  and  Others  v.  Braithwaite.  Exch.  of  Pleas.  Jan.  19,  1841. — 
A  bill  of  exchange  having  been  drawn  upon  A.  B.,  was  accepted  by  him,  and  was 
afterwards  indorsed  by  the  drawer  to  the  plaintiffs,  who  indorsed  it  to  the 
Birmingham  and  Midland  Counties'  Bank,  who  indorsed  it  to  one  W.  The  bill 
having  been  dishonoured  when  due,  W.  gave  notice  of  it  to  the  bank,  who  gave 
notice  to  the  plaintiff's,  one  of  whom  wrote  the  following  letter  to  the  drawer : — 
"  Dear  Sir, — To  my  surprise,  I  have  received  an  intimation  from  the  Birmingham 
and  Midland  Counties'  13ank,  that  your  draft  on  A.  B.  is  dishonoured,  and  I  have 
requested  them  to  proceed  on  the  same:" — Held,  that  if  there  was  more  than 
one  bill  to  which  the  letter  could  apply,  it  lay  upon  the  defendant  to  prove  that 
fact,  in  order  to  shew  its  uncertainty. — Held  also,  that  the  letter  was  a  good 
notice  of  dishonour. 

[S.  C.  10  L.  J.  Ex.  218.     See  further,  8  M.  &  W.  252.]  I 

Assumpsit  by  the  indoisee  against  the  drawer  of  a  bill  of  exchange.  Plea,  that 
the  defendant  had  not  received  due  notice  of  dishonour.  At  the  trial  before  Rolfe,  B., 
at  the  Middlesex  Sittings  in  this  term,  it  appeared  that  the  bill  was  drawn  by  the 
defendant  upon  and  accepted  by  one  A.  B.,  and  that  it  had  been  indorsed  by  the 
defendant  to  the  plaintiff's,  who  indorsed  it  over  to  the  Birmingham  and  Midland 
Counties'  Bank,  who  indorsed  it  to  one  Williams.  The  bill  became  due  on  the  I7th 
of  August,  when  it  was  presented  for  payment  and  dishonoured.  Williams  then  gave 
notice  to  the  bank,  who  gave  notice  to  the  plaintiff's,  who  wrote  to  the  defendant 
as  follows  : — "  Dear  Sir — To  my  surprise  I  have  received  an  intimation  from  the 
Birmingham  and  Midland  Counties'  Bank,  that  your  draft  on  A.  B.  is  dishonoured, 
and  I  have  requested  them  to  proceed  on  the  same."  There  was  no  proof  of  the 
existence  of  anj'  other  bill  to  which  the  letter  could  apply,  and  the  plaintiff's  had 
a  verdict,  leave  being  reserved  to  move  to  enter  a  nonsuit. 

Gurney  now  moved  accordingly.     A  notice  of  dishonour  must  contain,  either 
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expressly  or  by  necessary  inference,  all  the  knowledge  relative  to  the  bill  which  the 
defcnrlant  is  entitled  to  have.  This  notice  is  not  a  sufficient  description  of  the  bill. 
It  says  only,  "your  draft  on  A.  B.,"  which  was  insufficient.  No  date  is  given,  nor 
does  it  even  appear  that  the  bill  had  been  accepted.  It  is  not  even  called  a  bill  of 
exchange,  and  the  words  used  would  rather  refer  to  a  cheque.  There  is  no  case 
where  such  a  notice  has  been  held  sufficient.  [Alderson,  B.  Still  the  Court  must 
take  into  consideration  the  circumstances  of  the  case,  and  the  knowledge  which  the 
defendant  has  of  those  circumstances  ;  and  no  other  bill  is  shewn  to  exist]  If  there 
[437J  was  but  one  bill,  it  was  for  the  plaintiffs  to  have  established  that  fact,  and  it  is 
not  to  be  presumed  in  their  favour.  Until  the  plaintiffs  shew  that  there  was  l)ut  one 
bill,  the  notice  is  insufficient,  without  giving  the  date,  or  shewing  that  it  had  been 
accepted,  and  by  whom,  so  as  to  identify  it.  Besides,  it  does  not  sufficiently  appear 
from  this  letter  that  the  plaintiffs  intended  to  look  to  the  defendant  for  payment.  It 
has  been  held  that  the  party  must  shew  by  his  notice  that  he  looks  to  the  defendant 
as  liable  to  him  on  the  bill.  The  notice  is  a  substitute  for  the  protest  which  was 
formerly  made,  and  which  contained  an  exact  description  of  the  bill. 

Lord  Abinger,  C.  B.  I  think  the  notice  was  sufficient.  If  there  were  other 
bills  or  drafts  to  which  the  notice  could  apply,  it  was  for  the  defendant  to  shew  that. 
As  he  has  not  done  so,  the  maxim  "de  non  apparentibus  et  de  non  existentibus  eadem 
est  ratio  "  must  apply.  If  it  does  not  appear  that  there  were  other  bills  or  drafts,  we 
cannot  presume  that  there  were  any  such 

Parke,  B.  It  seems  to  me  that  the  notice  was  quite  sufficient.  If  there  was 
another  bill  answering  the  same  description,  the  defendant  might  have  proved  that 
fact,  and  then  the  notice  would  have  been  uncertain  ;  but  as  there  is  no  such  proof,  I 
think  the  notice  is  a  sufficient  description  of  the  bill  on  which  the  action  is  brought. 
Then  as  to  the  other  point :  the  woi'd  "  dishonour "  is  a  technical  word,  which 
intimates  that  the  bill  has  been  presented  and  refused  payment;  and  then  the  con- 
cluding part  of  the  notice  clearly  shews  that  the  plaintiffs  meant  to  hold  the  defen- 
dant, and  all  other  collateral  parties,  liable  for  the  default  of  the  acceptor.  The 
Birmingham  and  Midland  Counties'  Bank  must  be  assumed  to  be  the  plaintiffs'  agents 
for  the  purpose  of  obtaining  payment  of  the  bill.  That  being  so,  all  the  essentials 
that  are  required  to  charge  the  [438]  drawer  occur  in  this  case,  which  comes  within 
the  principles  laid  down  in  Sohrle  v.  Palmer  (1  Bing.  N.  C.  194  ;  1  Scott,  1),  and  other 
eases  on  this  subject. 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  notice  is 
sufficient,  taking  into  consideration  what  must,  in  the  opinion  of  the  Court,  be  the 
facts  on  which  their  judgment  is  to  be  founded ;  that  is  to  say,  the  knowledge  of  the 
party  to  whom  the  notice  is  given,  of  the  circumstances  under  which  it  was  given. 
If  he  who  has  peeuliail}'  the  means  of  knowing  whether  there  are  more  bills  than  one, 
does  not  shew  to  the  Court  that  there  are  more,  the  reasonable  inference  is  that  there 
is  but  one.  Then,  if  the  party  by  whom  a  bill  of  exchange  has  been  drawn  on  A.  B. 
(there  being  but  one  bill  of  exchange  drawn  by  him  on  A.  B.)  receives  a  notice  that 
his  diaft  on  A.  B.  has  been  dishonoured,  that,  as  it  seems  to  me,  clearlv  refers  to  the 
bill  of  exchange  which  he  has  drawn  on  A.  B.  The  defendant  has  therefore  notice 
that  the  particular  bill  on  which  the  action  is  brought  has  been  dishonoured.  Now 
the  term  "  dishonoured  "  is  a  technical  word  which,  as  my  brother  Parke  has  said, 
imports  that  the  bill  has  been  presented  for  payment,  and  has  not  been  paid  by  the 
acceptor.  So  far,  then,  it  appears  that  the  l)ill  of  exchange  has  been  presented  to  the 
acceptor,  and  has  not  been  paid  when  due.  Then  the  remaining  question  is,  does 
the  party  who  gives  the  notice  intimate  with  sutficicnt  clearness  his  intention  to  hold 
the  defendant  liable?  He  informs  him  that  he  has  requested  the  Birmingham  and 
Midland  Bank  (who  are  the  persons  whom  he  in  the  .same  notice  states  to  have  pre- 
sented the  bill  inetlcctually)  to  proceed  on  the  same  ;  wliich  means,  to  proceed  on  the 
same  against  all  those  who  arc  liable,  and  if  against  ail,  of  course  the  defendant  is 
included.  That  fulHls  all  the  requisites  of  a  notice  of  dishonour.  The  [439]  notice 
must  be  construed  with  reference  to  the  defendant's  means  of  knowledge,  and  I  think 
there  is  enough  here  to  shew  that  he  must  have  felt  in  his  own  mind  that  this  was 
a  perfect  notice  of  dishonour  of  the  bill  in  question. 

GUHNEY,  B.,  concurred. 

Kule  refused. 


838  DOE    V.  ROE  7M.  &W.  440. 

Doe  d.  Lowndes  o.  Roe.  Exch.  of  Pleas.  Jan.  21,  1841. — Service  of  a  declaration 
was  effected  by  passing  the  copy  of  the  declaration  and  notice  under  the  door  of 
the  d\velling-hou.se,  the  party  being  in  the  house  at  the  time,  and  refusing  to 
open  the  door,  or  listen  to  the  explanation  given  of  the  object  and  nature  of  the 
service  : — Held  sufficient. 

[S.  C.  10  L.  J.  E.x.  142.] 

Hayes  moved  for  judgment  against  the  casual  ejector.  The  affidavit  on  which  he 
moved  stated,  that  the  service  was  effected  by  passing  the  copy  of  the  declaration  and 
notice  under  the  door  of  the  dwelling-house,  the  tenant  being  at  the  time  in  the  house, 
but  refusing  to  open  the  door,  or  listen  to  the  explanation  which  was  attempted  to  be 
given  of  the  object  and  notice  of  the  service. 

Per  Curiam.  If  yon  had  reason  to  believe  that  the  party  was  in  the  house  and 
aware  of  what  you  were  doing,  it  was  sufficient  service. 

Rule  granted. 

Deriemer  v.  Fenna.  Exch.  of  Pleas.  Jan.  21,  1841. — A  declaration  in  debt  stated, 
that  the  defendant  was  indebted  to  the  plaintiff'  "  for  goods  sold  and  delivered  to 
the  defendant  by  the  plaintiff  at  his  request."  The  defendant  having  demurred 
specially  to  this  declaration,  on  the  ground  of  its  being  ambiguous,  the  Court  set 
the  demurrer  aside  as  frivolous. 

[S.  C.  10  L.  J.  Ex.  194.] 

A  declaration  in  debt  stated,  "  that  the  defendant  was  indebted  to  the  plaintiff  iu 
the  sum  of  &c.,  for  goods  sold  and  delivered  to  the  defendant  by  the  plaintiff  at  his 
request."  To  this  there  was  a  special  demurrer,  on  the  ground  that  the  count  was 
ambiguous.  Miller  had  ob-[440]-tained  a  rule  to  shew  cause  why  the  demurrer  should 
not  be  set  aside  as  frivolous. 

Cole  now  shewed  cause.  The  declaration  is  not  in  accordance  with  the  form  given 
in  the  schedule  to  the  rule  of  Trinity  Term  1  Will.  4.  Its  meaning  is  at  least  doubtful, 
and  it  is  laid  down  as  a  rule  in  Stephen  on  Pleading  (4th  ed.  421),  that  "Pleadings 
must  not  be  ambiguous  or  doubtful  in  meaning ;  and  when  two  different  meanings 
present  themselves,  that  construction  shall  be  adopted  which  is  most  unfavourable  to 
the  party  pleading."  According  to  the  grammatical  construction,  the  pronoun  "his" 
refers  to  the  last  antecedent,  and  if  it  is  so  taken  here,  the  declaration  will  be  for 
goods  sold  and  delivered  to  the  defendant  at  the  plaintiff's  request. 

Lord  Abinger,  C.  B.  If  you  judge  by  the  context,  it  clearly  is  meant  to  be,  at 
the  defendant's  request.  In  the  English  language,  the  meaning  of  particular  words  or 
phrases  very  frequently  depends  upon  the  context.  In  Spyer  v.  Thelwell  (2  C.  M.  & 
R.  692),  Parke,  B.,  says,  "  With  regard  to  the  objection  to  the  first  count,  although 
certainly,  prima  facie,  the  word  '  his '  would  refer  to  the  last  antecedent,  viz.  the 
defendant ;  yet  if  we  call  in  aid  a  little  common  sense,  we  see  plainly  that  it  does  not 
and  cannot  refer  to  him,  but  to  the  drawer."     That  is  an  authority  expressly  in  point. 

Parke,  B.  It  has  been  held  to  be  sufficient  if  a  declaration  is  certain  to  a  common 
intent  in  general ;  and  this  is  so.     The  rule,  therefore,  must  be  absolute. 

GuRNEY,  B.,  and  RoLFE,  B.,  concurred. 

Rule  absolute. 

[441]  Tapsell  V.  Crosskey.  Same  «;.  Vernham.  Exch.  of  Pleas.  Jan.  21,  1841. — 
The  words  "inclosed  lands,"  in  the  97th  and  98th  sections  of  the  Turnpike  Act, 
3  Geo.  4,  c.  126,  mean  lands  which  are  actually  inclosed  and  surrounded  with 
fences  ;  and  therefore  where  lands  situate  on  the  Downs  were  not  fenced  off, 
although  private  property  : — Held,  that  a  surveyor  appointed  by  the  commissioners 
might  take  materials  for  the  repairs  of  a  turnpike  road,  without  the  order  of 
justices  mentioned  in  the  98th  section,  such  lands  not  being  within  the  meaning 
of  the  words  "  inclosed  lands "  contained  in  that  section.  But  it  is  otherwise 
where  the  land  is  surrounded  by  a  fence,  though  it  be  out  of  repair. 

[S.  C.  10  L.  J.  Ex.  188.] 

Trespass  for  breaking  and  entering  the  plaintift''s  close.  Plea,  not  guilty  (by 
statute).     At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Summer  Assizes  at  Lewes, 
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it  appeared  that  these  actions  were  brought  for  the  purpose  of  trying  the  right  of  the 
surveyor  of  the  commissioners  of  the  Hickstead  Turnpike  Road  to  dig  and  carry 
away  "flints  &c.,  from  a  phice  called  the  Holt  Hill,  which  formed  part  of  the  Xewtimber 
Holt  Sheep  Down,  in  the  county  of  Sussex.  The  locus  in  quo  was  bounded  partly 
by  a  hedge  and  ditch,  parti}'  by  banks  or  ridges,  and  partly  by  doles,  (a  provincial 
term,  signifying  a  conical  lump  of  earth  about  two  feet  high,  raised  to  denote  the 
boundaries  of  parishes,  &c.  on  downs),  and  a  portion  of  it  (where  the  ground  was 
steep)  was  without  any  visible  boundary.  The  Holt  Sheep  Down  was  not  subject  to 
any  rights  of  common.  The  flints  were  dug  and  carried  away  for  the  repair  of  the 
Hickstead  road,  by  the  direction  of  the  surveyor ;  but  no  notice  was  given  to  the 
plaintirt  of  the  survej'or's  intention  to  take  materials  from  the  Holt  Hill,  nor  had  any 
order  of  justices  been  obtained  authorising  him  to  do  so.  It  was  admitted  that  the 
plaintift'  was  the  sole  owner  and  occupier  of  the  locus  in  quo ;  and  the  only  question 
in  dispute  was,  whether,  under  the  provisions  of  the  Turnpike  Act,  3  Geo,  4,  c.  126, 
the  surve^^or  had  a  right  to  Uike  the  materials  without  the  order  of  justices  required 
by  the  9t>th  section.  His  lordship  directed  a  verdict  for  the  plaintiff,  subject  to  a 
motion  to  enter  a  nonsuit,  it  being  agreed  between  the  parties  that  the  actual  damage 
sustained  should  be  settled  by  the  justices  under  the  act  of  Parliament. 

Piatt,  in  Michaelmas  Term,  obtained  a  rule  accordingly. 

[442]  Thesiger,  Attree,  and  Peacock  now  shewed  cause.  It  is  not  disputed  that 
the  locus  in  quo  is  the  private  property  of  the  plaintiff;  but  the  question  for  the  Court 
is,  whether  such  lands  are  "inclosed  lands,"  within  the  meaning  of  the  97th  and  9Sth 
sections  of  the  General  Turnpike  Act,  3  Geo.  4,  c.  126.  It  is  submitted  that  they 
are ;  and  if  so,  the  acts  complained  of  could  only  be  justified  as  being  done  under  an 
order  of  justices,  as  required  by  the  98th  section  ;  and  as  no  such  order  was  obtained, 
the  plaintiff  is  entitled  to  maintain  the  action.  By  sect.  97,  surveyors  are  empowered 
to  take  materials  "  out  of  any  common  river  or  brook,"  or  from  "  any  waste  or  common," 
and  may  convey  such  materials  over  "an}'  waste  or  common  land,"  without  being 
liable  to  any  compensation  for  any  injury  thereby  done  to  such  land  ;  but  if  they 
convey  such  materials  over  "  any  inclosed  lauds  of  grounds,"  they  are  to  make  compensa- 
tion for  any  damage  done  to  those  lands.  Again,  in  the  same  section,  after  giving  a 
general  power  to  take  materials  from  "  the  land  of  any  person  or  persons,"  the  sur- 
veyors are  empowered  to  land  or  carry  such  materials  on  or  over  "  any  inclosed  lands 
or  grounds,"  (with  certain  exceptions),  "  or  on  or  over  any  open  land  or  common." 
The  words  "  inclosed  lands "  are  therefore  used  in  direct  opposition  to  "  open  or 
common  lands,"  and  can  only  mean  private  lands.  In  the  case  of  inclosed  land,  the 
damage  done  is  to  be  paid  for,  which  shews  that  the  intention  was  to  protect  private 
interests ;  but  in  the  case  of  open  land  no  compensation  is  provided  by  the  act.  The 
marginal  note  to  the  98th  section  is  in  accordance  with  this  view  of  the  case  ;  for  there 
the  woid  "private"  is  used  in  reference  to  "inclosed  lands."  The  97th  section  has 
reference  to  three  distinct  classes  of  property ;  viz.  lands  from  which  the  surveyor  is 
empowered  to  take  materials  absolutely  ;  lands  in  respect  of  which  compensation  is  to 
be  made  ;  and  lands  which  are  protected  under  any  circumstances.  The  first  are  open 
or  common  [443]  lands,  and  those  terms  are  here  used  synonymously,  as  denoting 
public  lands.  The  land  in  question  is  clearly  not  within  that  class.  The  second 
description  is  "inclosed  land,"  which  it  is  submitted  comprehends  land  upon  the 
Downs,  like  the  locus  in  quo ;  because,  not  being  waste  or  common,  if  it  is  held  not 
to  be  inclosed  land,  there  is  no  power  to  carry  over  it  at  all,  where  the  m.Uerials  are 
procured  from  common  land.  [Lord  Abingcr,  C.  B.  Therefore  you  infer  that  the 
term  "  common  "  is  used  in  contradistinction  to  "  inclosed  "  ?]  Yes  ;  because  the  power 
given  in  the  middle  of  the  97th  section  to  carrj'  over  the  "land  of  any  person  or 
persons,"  is  confined  to  materials  got  from  such  land,  viz.  tlie  land  of  some  person,  or 
private  land.  The  woids  are,  "  that  it  shall  be  lawful  for  the  surveyor  il-c.  to  search 
for,  dig,  get,  gather,  take,  and  carry  away  any  such  materials  in  or  out  of  the  land  of 
any  person  or  persons  where  the  same  may  be  had  or  found  &c.,  making  or  tendering 
such  satisfaction  for  such  materials,  (viz.  materials  got  out  of  the  land  of  any  person 
or  persons),  and  for  the  damage  done  to  the  owners  or  occupiers  of  the  lands  where 
and  from  whence  the  same  shall  be  dug,  gathered,  and  carried  away,  or  over  which 
the  same  shall  be  carried,  as  the  said  trustees  or  commissioners  shall  think  reasonable." 
The  word  "same"  there  refers  to  materials  obtained  from  lands  not  falling  within  the 
desciiption  of  waste  or  common  lands.     Suppose  the  case  of  a  brook  bounded   by 
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private  land  not  (in  the  popular  sense  of  the  word)  inclosed,  the  surveyoi'  would  have 
no  right  whatever  of  transit  or  deposit  for  materials  got  from  the  brook,  unless  such 
land  is  included  in  the  terms  inclosed  lands.  If  it  could  be  considei'ed  as  open  land, 
in  that  case  there  would  be  no  compensation  for  injury  to  private  rights. 

But  -further,  the  locus  in  quo  is  inclosed,  in  the  popular  sense  of  the  word. 
[Parke,  B.  A  fence  sufficient  to  turn  cattle  or  keep  them  from  straying,  is  an 
inclosure.]  Land  [444]  may  be  inclosed  without  any  actual  fence ;  a  ditch,  for 
instance,  has  been  held  a  sufficient  division'to  constitute  an  inclosure  :  Ellis  v.  Arnison 
(1  B.  &  C.  70  ;  2  D.  &  R  161).  By  the  13  Edw.  1,  c.  46,  a  dyke  or  ditch  is  pointed 
out  as  being  a  means  of  inclosing  land.  [Lord  Abinger,  C.  B.  A  ditch  may  or  may  not 
be  a  proper  fence.]  The  meaning  of  the  word  "inclose,"  as  given  in  Todd's  John- 
son's Dictionary,  is  "  to  part  from  things  or  grounds  common  by  a  fence."  The  land 
in  question  was  partly  fenced  by  a  hedge  and  ditch,  which  shewed  that  the  intention 
was  to  inclose  the  land. 

Piatt  and  Tyndale,  in  support  of  the  rule.  This  statute  was  passed  with  a  view 
to  the  public  benefit,  and  therefore  it  must  be  liberally  construed.  The  second  branch 
of  the  97th  section  includes  all  private  lands,  whether  inclosed  or  uninclosed.  There- 
fore, in  order  to  give  a  certain  protection  to  inclosed  lands,  the  9Sth  section  provided 
that  the  sanction  of  the  justices  should  be  first  obtained  with  respect  to  them.  In 
the  13th  Geo.  3,  s.  78,  the  words  "several"  and  "inclosed"  are  used;  but  in  the 
present  statute,  the  vvford  "  several "  is  dropped,  which  shews  that  the  intention  of  the 
legislature  vi^as  to  give  to  the  trustees  of  the  roads  more  extensive  powers.  The 
word  "open  "  does  not  mean  waste  or  common  :  it  cannot  be  considered  synonymous 
with  them  ;  for  common  lands  may,  and  frequently  are,  inclosed,  to  keep  the  cattle 
from  straying.     [They  were  then  stopped  by  the  Court.] 

LoKD  Abinger,  C.  B.  It  is  with  great  reluctance  that  I  come  to  the  opinion  I 
have  formed,  because  I  forsee  the  consequences  of  our  decision  ;  but  I  hope  it  may 
induce  the  legislature  to  make  some  alteration  in  the  law,  and  to  bring  it  back  to 
what  it  was  under  the  old  highway  act,  viz.,  that  if  the  surveyor  took  material  from 
any  private  lands,  it  should  be  under  the  authority  of  the  magistrates :  we  must, 
however,  construe  the  act  as  we  find  it.  I  was  much  [445]  struck  with  Mr.  Peacock's 
argument  as  to  that  part  of  the  clause  to  which  he  referred  ;  and  I  certainly  find  this 
difficulty,  that  unle.ss  we  consider  the  general  words  in  the  middle  of  the  section  to 
give  a  j'ight  to  take  materials  from  every  description  of  lands,  the  question  would 
turn  upon  the  first  part  of  the  section,  and  there  would  be  considerable  doubt  whether 
the  surveyors  would  not  be  trespassers,  for  carrying  the  stones  over  the  locus  in  quo, 
that  is,  over  lands  not  therein  mentioned.  However,  the  act  cannot  be  made  con- 
sistent in  all  its  parts.  It  has  been  justly  remarked  that  the  former  act  of  Parlia- 
ment, the  13  Geo.  3,  c.  78,  used  the  words  "several"  and  "inclosed;"  whereas  this 
statute,  although  it  uses  words  of  the  same  nature,  and  indeed  nearly  the  same  words, 
yet  omits  the  word  "  several."  If  it  allowed  surveyors  to  take  materials  from  the 
beds  of  rivers,  and  any  common  or  waste  lands,  and  to  carry  them  away,  directing 
compensation  to  be  made  for  going  over  several  lands,  then  there  could  be  no  ques- 
tion that  they  might  take  from  any  lands  e.xcept  inclosed  lands.  But,  looking  to  the 
97th  and  98th  sections  together,  the  only  words  which  qualify  the  authority  to  go 
into  any  lands,  not  being  common  or  waste  lands,  are  those  in  the  98th  section, 
which  requires  the  sanction  of  two  justices  before  materials  are  taken  from  inclosed 
lands.  That  this  word  is  not  used  as  synonymous  with  private  lands,  is  clear  from 
other  clauses  of  the  act.  The  83rd  section  empowers  the  commissioners,  for  the 
purpose  of  improving  the  roads,  to  divert  them  over  any  commons  or  waste  grounds, 
or  uncultivated  lands,  without  making  any  satisfaction,  and  also  through  private 
lands,  making  satisfaction  for  the  damage  :  while  the  96th  section  provides  that  they 
shall  not  deviate  more  than  100  yards  over  inclosed  lands,  without  the  consent  in 
writing  of  the  owner.  That  is  a  clear  distinction  made  by  the  act  itself  between 
private  and  inclosed  lands.     The  rule  to  enter  a  nonsuit  must  therefore  be  absolute. 

[446]  Parke,  B.  I  am  of  the  same  opinion.  The  question  turns  on  the 
meaning  of  the  97th  and  98th  sections  of  the  3  Geo.  4,  c.  1 26.  It  appears  in  this 
case,  that  the  defendant  entered  the  plaintift''s  land,  and  took  materials  from  it  and 
carried  them  over  the  same,  without  having  obtained  the  previous  .sanction  of  the 
magistrates;  and  that  brings  us  to  the  question,  what  is  the  meaning  of  "  inclosed 
lands"  in  the  97th  section;  and  it  seems  to  me  that  their  meaning  is,  lands  inclosed 
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in  ii  fence,  so  as  to  be  completely  enjoyed  in  severalty.  In  the  former  statute, 
13  Geo.  3,  c.  78,  s.  29,  the  words  "several  and  inclosed"  are  used  in  conjunction; 
but  in  these  two  sections  the  word  several  is  dropped.  It  is  clear,  comparing  the 
two  statutes  together,  that  more  extensive  powers  are  given  by  the  3  Geo.  4,  than 
were  given  by  the  previous  act.  Taking  refuse  stones,  and  entering  common  lands, 
were  the  only  powers  given  in  the  first  instance  to  surveyors,  except  some  which  it  is 
unnecessary  to  call  attention  to.  Undei-  the  97th  section  of  this  act,  where  there  is 
a  power  given  to  enter  inclosed  lands,  the  word  several  is  dropped,  and  a  power  is 
introduced  for  surveyors  to  obtain  materials  from  any  land  whatever.  That  section 
is  sufficiently  clear.  It  embraces  four  distinct  descriptions  of  property.  In  the  fiist 
place,  it  applies  to  all  "  gardens,  yards,  parks,  paddocks,  planted  walks,  or  avenues 
to  any  house,  or  any  piece  of  ground  planted  and  set  apart  as  a  nursery  for  trees," 
which  are  made  sacred,  and  cannot  be  touched  under  any  circumstances  whatever. 
In  the  next  place,  it  applies  to  descriptions  of  land  from  which  materials  may  be 
obtiiined  without  any  previous  sanction  or  payment  of  compensation,  that  is,  commons 
or  waste  lands,  from  which  materials  may  be  carried  away  without  paying  anything 
for  them,  and  without  its  being  deemed  a  trespass.  The  third  description  of 
property  is  inclosed  lauds,  from  which  nothing  can  be  taken  without  previous  notice 
to  the  owner  and  occupier  :  and  the  fourth  is  land  generally,  by  which  I  understand 
land  not  falling  under  any  of  the  former  categories.  It  seems  to  embrace  all  [447] 
descriptions  of  propertv  except  gardens,  yards,  parks,  paddocks,  &c.  If  that  be  the 
construction  of  this  clause  of  the  act,  it  seems  to  be  pretty  clear  in  the  present  case, 
that  the  land  in  question  does  not  fall  under  the  description  of  waste  or  common.  It 
is  not  waste,  but  is  land  employed  for  feeding  sheep  :  it  is  not  common,  for  there  are 
no  rights  of  common  on  it,  and  it  is  held  in  severalty  by  the  plaintiff.  It  does  not  fall 
under  the  description  of  inclosed  lands,  which,  for  the  reasons  I  have  given,  seems  to 
apply  only  to  lands  inclosed  by  fences  ;  but  it  falls  under  the  description  of  the  word 
land,  in  the  middle  of  the  clause,  from  which  materials  may  be  taken  on  payment  for 
the  injury  done  to  the  land.  A  difficulty  was  suggested  in  the  argument,  which  may 
be  obviated  by  the  clause  being  read  in  a  different  way  from  that  in  which  Mr.  Peacock 
read  it.  There  is  a  provision,  in  case  materials  are  taken  from  open  or  common  lands, 
but  carried  over  inclosed  lauds,  that  payment  is  to  be  made  according  to  the  discretion 
of  the  trustees.  But  Mr.  Peacock  suggests  that  no  compensation  could  be  applied  for, 
unless  the  word  "inclosed  "is  read  as  being  synonymous  with  the  word  "private." 
That  depends  on  the  construction  of  the  middle  part  of  the  clause,  and  it  seems  to 
me  that  it  may  be  read  so  as  to  obviate  that  difficulty.  All  the  difficulty  arises  from 
the  use  of  the  word  such.  The  words  are — "Then  it  shall  be  lawful  for  the  said 
surveyor  or  surveyois,  or  such  person  or  persons  as  he  or  they  shall  appoint,  to  search 
for,  dig,  get,  gather,  take,  and  carry  away  any  such  materials  in  or  out  of  the  land 
of  any  person  or  pei-sons  where  the  same  may  be  had  or  found,  in  any  parish,  hamlet, 
or  place,  in  which  any  part  of  such  road  .shall  lie  or  be  situate,  or  in  any  adjoining 
parish,  hamlet,  or  place  (not  being  a  garden,  yard,  park,  paddock,  planted  walk,  or 
avenue  to  any  house  or  any  piece  of  ground,  planted  and  set  apart  as  a  nursery  for 
trees),  making  or  tendering  such  satisfaction  for  such  materials,  and  for  the  damage 
done  to  the  owners  or  occupiers  of  the  land  where  and  from  [448]  whence  the  .same 
shall  be  dug,  gathered,  and  carried  away,  or  over  which  the  same  shall  be  carried,  as 
the  said  trustees  or  commissioners  shall  judge  reasonable."  Mr.  Peacock  contends 
that  these  words  must  be  limited  to  the  case  of  materials  got  on  grounds  over  which 
they  are  carried.  That  depends  on  the  construction  of  the  words  same  and  such. 
If  those  words  are  taken  to  refer  to  the  first  description  of  materials,  viz  ,  materials 
for  the  repair  of  the  turnpike  road,  (as  it  seems  to  me  they  may),  all  the  difficulty 
suggested  in  the  argument  is  got  rid  of,  and  the  result  will  be  that  materials  got  from 
commons  and  public  places  may  be  carried  over  any  other  common  or  open  ground, 
without  paying  anything  for  them,  but  if  carried  over  private  lands,  whether  open 
or  inclosed,  compensation  must  be  made  by  the  trustees,  the  amount  to  be  settled  by 
magistrates  in  c;use  of  dispute.  Then  if  that  be  the  result,  and  it  seems  to  me  tolerably 
clear  that  it  is,  this  defendant  has  not  been  guilty  of  a  trespass.  The  word  "  inclosed  " 
is  to  be  taken  as  meaning  inclosed  by  a  proper  fence  :  if  the  fence  were  out  of  repair, 
that  would  make  no  difference.  If  there  be  only  a  very  small  part  that  is  inclosed 
with  fences,  it  seems  to  me  that  on  such  lands  the  surveyor  may  enter  and  take 
Ex.  I>iv.  VII. — 27* 
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materials,  but  that  he  is  bound  to  pay  for  them,  and  for  any  injury  done  to  the  laud 
by  carrying  them  awa}^,  that  being  provided  by  the  97th  section. 

GuRNEY,  B.  I  confess  that  in  an  earlier  part  of  the  case  I  felt  great  difficulty  in 
reconciling  myself  to  the  conclusion  come  to  by  my  Lord  Chief  Baron  and  my  Brother 
Parke  ;  but  when  I  come  to  compare  the  act  of  Parliament  of  the  13  Geo.  3  with  the 
present  act,  and  find  that  the  words  in  the  former  act  were,  "  several  and  inclosed," 
while  the  word  several  is  dropped  in  this  act  of  Parliament,  that  removes  the  difficulty 
which  I  felt  before.  Whether  this  word  has  been  dropped  by  accident  or  design  it  is 
impossible  for  us  to  say  with  certainty ;  but  we  must  assume,  not  finding  it  there,  that 
it  [449]  was  the  intention  of  the  legislature  to  omit  it  in  this  act  of  Parliament. 

PbOLFE,  B.  I  am  entirely  of  the  same  opinion.  The  only  difficulty  arises  from  the 
uncertainty  which  prevails  whether  it  was  by  design  that  the  legislature  used  a  word 
of  very  varying  import.  The  legal  construction  of  words  is  sometimes  very  different 
from  their  popular  use.  In  this  case  it  is  said  we  must  construe  the  words  in  their 
legal,  and  not  in  their  popular  sense  ;  but  I  cannot  arrive  at  that  conclusion.  There 
is  a  sort  of  scale  introduced  into  the  act,  as  to  the  mode  in  which  private  property 
may  be  dealt  with.  A  certain  description  of  private  property  is  rendered  sacred  : 
gardens,  paddocks,  and  so  forth.  Then  the  next  species  of  property  over  which  it 
was  necessary  that  protection  should  be  thrown,  was  inclosed  grounds  :  distinguished 
from  which  there  is  another  sort  of  several  property,  not  inclosed,  but  lying  open, 
not  strictly,  perhaps,  to  be  called  private  property.  The  question  is,  to  what  must 
we  suppose  the  legislature  to  have  directed  their  attention,  when  they  used  the  words 
inclosed  lands  I  In  one  sense  all  lands  are  inclosed  in  the  eye  of  the  law,  and,  in 
another  and  more  popular  sense,  only  inclosed  by  fences.  I  think  the  act  clearly 
refers  to  the  latter  ;  for  it  makes  a  distinction  between  inclosed  lands  and  private 
lands,  in  the  83rd  and  96th  sections  ;  by  the  former  of  which,  general  powers  are 
given  to  the  surveyors  to  take  all  private  lands  for  the  purpose  of  impi'ovement  iu 
roads,  while  the  latter  contains  a  proviso  that  in  inclosed  lands  they  shall  not  take 
more  than  within  a  given  distance.  On  these  grounds,  I  think  our  judgment  ought 
to  be  for  the  defendant. 

Rule  absolute  to  enter  a  nonsuit.(a) 


[450]  Joule  r.  Jackson.  Exch.  of  Pleas.  Jan.  21,  1841. — Brewer's  casks  sent  to 
a  public-house  with  beer,  and  left  there  until  the  beer  is  consumed,  are  liable  to 
be  distrained  for  the  rent  of  the  house. 

[S.  C.  10  L.  J.  Ex.  U2.] 

Trover  for  brewer's  casks.     Plea,  not  guilty  (by  statute). 

At  the  trial  before  Kolfe,  B.,  at  the  last  Summer  Assizes  at  Liverpool,  it  appeared 
that  the  action  was  brought  to  recover  the  value  of  four  half-barrels,  sold  under  a 
distress  for  the  rent  of  a  public-house,  where  they  had  been  deposited  b}'  the  plaintiff', 
a  brewer  at  Salford,  until  the  beer  which  they  contained  should  have  been  consumed. 
At  the  time  they  were  distrained  three  of  them  were  empty  and  one  full ;  all  of  them 
being  marked  "Benjamin  Joule,  Salford."  It  was  proved  to  be  a  custom  in  the  trade, 
that  whenever  beer  is  purchased  by  a  publican,  the  barrels  are  supplied  without  any 
charge  being  made  for  them  by  the  brewer,  on  whom  devolves  all  liability  arising 
from  any  defect  in  the  casks ;  and  that  it  was  usual  to  call  for  the  empty  casks  at 
cei'tain  periods,  which  were  always  returned  to  the  bi'ewery.  According  to  the 
evidence  of  several  witnesses  who  were  well  acquainted  with  the  trade,  it  would  be 
very  injurious,  both  to  the  brewing  and  retail  business,  if  publicans  were  obliged  to 
furnish  their  own  casks,  or  to  purchase  them  from  the  brewer.  The  jury  found,  that 
if  the  distress  were  allowed,  the  trade  of  a  brewer  could  not  be  carried  on  ;  and  under 
the  direction  of  the  learned  Judge,  the  plaintiff'  had  a  verdict  with  40s.  damages,  leave 

(a)  See  now  the  stat.  4  &  5  Vict.  c.  51,  whereby  it  is  enacted,  that  all  lands  and 
grounds  in  the  exclusive  occupation  of  one  or  more  persons  for  agricultural  purposes, 
shall  be  deemed  inclosed  lands  or  grounds  within  the  meaning  of  the  3  Geo.  4,  c.  126, 
although  not  separated  from  any  adjoining  lands,  or  from  any  highway,  by  any  fence 
or  other  inclosure. 
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being  reserved  to  move  to  enter  a  nonsuit.     Wightnian  having,  in  Michaelmas  Teiin 
last,  obtained  a  rule  accordingl}', 

Cresswell,  Cowling,  and  Hoggins  now  shewed  cause.  This  case  is  within  the 
principle  of  the  authorities  in  which  it  has  been  held  that  the  goods  were  exempted 
for  the  benefit  of  trade.  That  piiiiciple  is,  that  where  the  goods  are  delivered  to  a 
person  in  the  way  of  his  trade,  such  delivery  [451]  being  necessary,  they  are  exempted 
from  distress,  such  exemption  being  for  the  public  good.  This  case  is  distinguishable 
from  Mus-pralt  v.  Grer/oi-i/  (1  M.  &  W.  63.3  ;  S.  C.  in  error,  3  M.  &  \V.  677),  because 
in  that  case  there  was  no  delivery  to  the  trader,  and  no  necessity  that  there  should 
be  any.  The  exemption  does  not  depend  on  the  question  whether  the  tradesman 
obtains  a  lien  on  the  goods  or  not.  In  Co.  Litt.  47  a.  it  is  said — "Valuable  things 
shall  not  be  distrained  for  rent  for  benefit  and  maintenance  of  trades,  which  by  conse- 
quent are  for  the  commonwealth,  and  are  there  by  authority  of  law  ;  as  a  hor.se  in  a 
smith's  shop  shall  not  be  distrained  for  rent  issuing  out  of  the  shop,  nor  the  horse,  &c., 
in  the  hostry,  nor  the  materials  in  the  weaver's  shop  for  making  of  cloth,  nor  cloth  or 
garments  in  a  tailor's  shop,  nor  sacks  of  corn  or  meal  in  a  mill,  nor  in  a  market,  nor 
anything  distrained  for  damage  fea.sant,  for  it  is  in  the  custody  of  the  law,  and  the 
like."  Amongst  the  exemptions  there  mentioned,  are  not  merely  goods  delivered  to 
a  tradesman  to  be  wrought,  who  would  have  a  lien  upon  thera,  but  goods  in  a  maikeb- 
place,  where  there  would  be  no  lien.  In  Adams  v.  Granc  (1  C.  &  M.  380),  goods  sent 
to  an  auctioneer  to  be  sold  on  premises  occupied  by  him,  were  held  to  be  privileged 
from  distress.  In  that  case,  Bayley,  B.,  in  answer  to  the  argument  that  the  exemption 
applied  only  to  cases  where  the  party  had  a  lien,  says  (page  384) — "Suppose  I  send 
corn  to  a  mill  to  be  ground  on  a  special  contract  for  payment  at  the  end  of  six  months, 
could  that  be  distrained  1  There  would  be  no  lien  there."  If  the  only  objection  were 
that  the  tradesman  had  a  lien,  the  party  might  pay  the  charge,  and  tiike  the  goods 
under  the  distress.  The  real  ground  and  basis  of  the  exemption  is,  that  it  is  for  the 
benefit  of  trade,  and  for  the  public  convenience.  It  is  so  put  in  Co.  Litt.,  &  Gilb.  on 
Distresses,  36.  The  same  principle  is  laid  down  in  3  Blac.  Comm.  7.  And  [452] 
Bayley,  J.,  in  Adams  v.  Grane  (page  387),  says, — "Lord  Coke  treats  of  it  as  being 
well  known  ;  and  the  principle  of  exemption,  according  to  him,  is,  that  it  is  for  the 
benefit  of  trade.  Among  other  instances  put  by  him,  is  the  instance  of  'goods  going 
to  a  fair  or  market.'  Now,  why  should  thev  be  privileged  ?  They  are  privileged 
because  interest  reipublicte  that  buyer  and  seller  should  be  brought  together,  that 
a  man  should  have  an  opportunity  of  going  to  some  particular  place,  to  which  goods 
might  be  brought  for  the  purpose  of  sale."  The  present  case  comes  within,  and  is 
consistent  with,  that  rule.  Here  the  jury  have  found  that  the  trade  of  a  brewer 
could  not  be  carried  on  without  using  the  casks  supplied  by  the  brewer.  [Parke,  B. 
Surely  the  publican  could  send  his  own  casks.]  In  the  instance  of  corn  sent  to  a 
mill  to  be  ground,  the  miller  has  nothing  to  do  with  the  sacks,  and  they  might  as 
well,  therefore,  be  taken  back  ;  and  yet  they  are  held  to  be  privileged.  [Parke,  B. 
All  the  cases  which  have  been  cited  are  where  the  person  to  whom  goods  are  sent  has 
the  exemption  for  his  own  benefit ;  but  here  it  is  not  so.  It  is  the  brewer's  trade 
that  cannot  be  carried  on.]  Xo ;  it  was  proved  that  neither  could  be  carried  on. 
[Parke,  B.  The  benefit  of  trade  of  the  person  sending  the  article  is  immaterial :  it  is 
the  benefit  of  the  trade  of  the  person  to  whom  it  is  sent,  which  is  to  be  considered.] 
In  Cora.  Dig ,  Distress  (C),  it  is  said  of  things  which  are  not  distrainable — "  Xor  any 
goods  delivered  to  any  person  in  the  way  of  his  trade  ;  "  for  which  1  Salk.  250,  is 
cited.  That  was  the  case  of  Gidiourn  v.  Huist,  where  the  Court  extended  the  exemption 
to  goods  delivered  to  a  person  carrying  on  the  business  of  a  carrier  to  be  carried  for 
hire  ;  and  the  Court  said — "  for  the  law  has  given  the  exemption  in  favour  of  the 
trader,  and  not  in  respect  of  the  carrier."  The  Court  there  say,  that  goods  delivered 
to  any  person  exercising  a  public  trade  or  employment,  to  l)e  [453]  carried,  wrought, 
or  managed  in  the  way  of  his  trade  or  employment,  are  for  the  time  under  a  legal 
protection,  and  privileged  from  distress  for  rent.  The  phrase,  "  to  be  wrought  or 
managed,"  is  used  for  the  first  time  in  that  case  ;  but  it  was  not  necessary  for  the 
Court  to  give  such  a  definition.  Those  words  are  again  used  in  Simpson  v.  Ilartopii 
(Willes,  b\\) ;  but  the  only  question  there  was,  whether  im|)lements  of  trade,  which 
are  in  actual  use  at  the  time,  were  privileged,  and  the  definition  was  not  necessary  to 
the  decision.  [Parke,  B.  I  believe  Gisliourn  v.  //»;>/  will  be  found  to  be  the  only 
case  where  goods  are  said  to  be  privileged  on  the  ground  of  benefit  to  the  trade  of  the 
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person  sending  them.]  The  general  principle  is,  that  it  is  for  the  benefit  of  trade  in 
general ;  but  in  the  instance  of  the  horse  sent  to  the  smith's  shop,  it  cannot  be  said 
to  be  for  the  benefit  of  all  persons,  but  only  of  those  who  keep  horses.  So  in  the 
ease  of  agistment,  the  grazier  only  has  the  benefit.  Here  there  is  a  direct  benefit 
both  to  the  publican  and  the  brewer.  Lord  C.  B.  Comyns  draws  the  conclusion,  that 
the  privilege  is  to  extend  to  "  any  goods  delivered  to  any  person  in  the  way  of  his 
trade  ;"  and  there  is  no  authority  against  it.  Francis  v.  JVyatt  (3  Burr.  1498  ;  1  Sir 
W.  Bl.  4S3)  may  be  cited  on  the  other  side ;  but  if  that  case  be  looked  at,  it  in  truth 
decides  nothing  at  all.  The  facts  do  not  appear  from  the  pleadings  ;  but  it  is  clear 
that  it  was  not  the  ordinary  case  of  sending  a  carriage  to  livery,  but  that  of  a  person 
taking  premises  for  a  year  ;  as  was  said  by  Bayley,  B.,  in  Adams  v.  Gra-ne  (1  C.  &  M. 
381).  JFood  V.  Clarke  (1  Cr.  &  J.  484)  is  also  clearly  distinguishable  from  the  present 
case,  because  there  it  was  not  found  that  the  exemption  was  necessary  for  the  protection 
of  the  trade.  Here  the  barrels  were  delivered  to  be  used  by  the  publican  in  the  way 
of  his  trade  ;  it  was  for  the  benefit  of  both  parties,  and  so  for  the  benefit  of  the  trade 
in  general :  and  the  jury  have  found  [454]  that  it  was  necessary  that  such  a  privilege 
should  exist.  In  Muspratt  v.  trreyonj,  the  boat  being  sent  to  the  premises  to  be  loaded 
with  salt,  was  left  there  for  the  owner's  convenience,  and  was  not  delivered  into  the 
custody  of  the  tenant  of  the  premises  ;  and  the  decision  in  that  case  is  quite  consistent 
with  what  has  been  urged  in  the  present  case.  [Parke,  B.  The  Judges  there  said, 
that  they  would  not  extend  the  principle  beyond  the  cases  alreadv  decided.]  The 
right  of  the  landlord  to  distrain  the  goods  of  his  tenant  is  an  artificial,  not  a  natural 
right :  if  the  right  was  oiiginally  granted  for  the  public  convenience,  it  ought  also 
to  be  limited  for  the  protection  of  trade.  In  Gil  man  v.  Eltan  (3  B.  &  B.  84), 
Richardson,  J.,  in  answer  to  the  argument  that  the  goods  ought  to  undergo  some 
alteration  in  the  hands  of  the  trader,  says  (ibid.) — "  It  is  not  necessarily  so,  for  a 
carrier  does  not  operate  upon  goods,  except  to  carry  them ;  and  the  very  words  of  the 
decision  in  Gishourn  v.  Jlnrst  include  carrying  or  managing.  The  advancement  of 
trade  equallj'  requires  that  the  goods  should  be  placed  in  the  hands  of  a  factor  for 
sale,  as  that  they  should  be  placed  in  the  hands  of  a  carrier  for  carriage  :  "  and  he 
adds,  "  it  would  be  highly  injurious  if  goods  so  sent  for  sale  were  liable  to  be  distrained 
for  the  private  debt  of  the  factor."  If  the  trade  of  a  brewer  cannot  be  carried  on 
without  sending  out  his  casks  to  the  publican's  house,  neither  can  the  trade  of  the 
publican  ;  it  is  equally  essential  to  the  business  of  both  ;  it  is,  therefore,  for  the 
convenience  of  the  public  weal,  and  if  that  is  to  be  protected,  this  exemption  from 
distress  ought  to  be  allowed. 

Lord  Abinger,  C.  B.  It  is  too  late  at  this  day  to  enter  into  the  principles  of  the 
law  as  to  the  landlord's  power  to  distrain,  where  the  case  does  not  fall  within  any  of 
the  decisions  on  the  subject ;  it  having  been  determined  by  the  majority  of  this  Court, 
and  afterwards  by  a  Court  of  error,  that  the  pi'inciple  of  those  decisions  ought  not 
to  be  ex-[455]-tended.  If  a  cooper  had  had  the  casks  in  his  possession,  for  the  purpose 
of  repaiiing  them  in  the  way  of  his  trade,  they  would  have  been  exempted  from 
distress.  All  the  cases  are  analogous  to  that.  But  here  nothing  is  to  be  done  to  the 
casks,  which  are  merely  left  with  the  publican  till  they  are  empty.  That  is  very 
dift'ei'ent  from  the  case  of  an  article  left  for  repair.  The  case  of  Muspratt  v.  Gregory 
was  much  nearer  the  present ;  but  there  it  was  said,  that  the  pi'inciple  of  exemption 
ought  not  to  be  carried  further.  If  we  were  to  extend  the  principle  to  a  case  like 
the  present,  we  should  get  into  too  wide  a  sea;  and  it  is,  therefore,  better  to  adhere 
to  the  decided  cases. 

Parke,  B.  I  am  entirely  of  the  same  opinion.  A  landlord  has  a  right  to  distrain 
all  goods  found  upon  the  demised  premises,  with  the  exception  of  certain  specified 
cases,  which  are  not  to  be  extended.  Prima  facie,  every  deposit  of  goods  upon  the 
premises  wheie  the  trade  is  carried  on,  would  have  relation  to  that  trade,  and  an 
exemption  from  distress  would,  in  that  view,  be  for  the  public  good.  But  to  hold  all 
such  goods  to  be  exempt,  would  be  establishing  a  very  wide  jirinciple  ;  and  the  case 
of  Muspratt  v.  Gregory  having  decided  that  the  principle  of  exemption  already  laid 
down  in  the  books  ought  not  to  be  extended,  we  are  bound  by  that  decision.  The 
rule,  therefore,  must  be  ab.solute  to  enter  a  nonsuit. 

ROLFE,  B.,  concurred. 

Rule  absolute. 


( 
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[456]  TiioMi'SON  r.  Gibson  and  Another.  Exch.  of  Pleas.  Jan.  22,  1841. — 
Action  on  the  case  for  continuing  a  nuisance  to  the  plaintiU's  market,  l\y  a  build- 
ing which  excluded  the  public  from  a  part  of  the  space  on  which  the  market  was 
lawfully  held.  It  appeared  that  the  building  was  erected  in  October  1838,  under 
the  superintendence  and  direction  of  the  defendants,  not  on  their  own  land,  but 
on  that  of  the  corporation  of  K.  (of  which  corporation  they  were  members).  The 
Earl  of  L.  was  the  owner  of  the  market  in  October  1838,  and,  in  February  1839, 
he  demised  it  to  the  plaintiff ;  and  the  market  being  afterwards  obstructed  by 
the  building,  this  action  was  brought : — Held,  that  the  defendants  were  liable 
for  continuing  the  nuisance,  although  they  had  no  right  to  enter  npon  the  land 
to  remove  it,  and  that  the  action  was  therefore  maintainable. 

[S.  C.  9  Dowl.  P.  C.  717;  10  L.  J.  Ex.  241,  330;  5  Jur.  390.  Applied,  Clarke  v. 
Midland  Gi-eui  irenhrn  RaUioay,  [1895]  2  Ir.  R.  294.  Referred  to,  Bennett  v.  Bayes, 
1860,  5  H.  &  N.  391  ;  Daivsmi  v.  Great  Northern  and  City  Raihvaij,  [1904]  1  K.  B. 
282  :  reversed,  [1905]  1  K.  B.  260  :  see  further,  8  M.  &  W.  281.] 

This  was  an  action  on  the  case  for  continuing  a  nuisance  to  the  plaintiffs  market, 
by  a  building  which  excluded  the  public  from  a  part  of  the  space  on  which  the  market 
was  held.  The  defendants  pleaded  not  guilty.  A  new  trial  had  been  granted  ;  and 
on  the  second  trial  of  the  cause,  befoie  Coltman,  J.,  at  the  last  Assizes  for  Westmore- 
land, the  defendants'  counsel  took  an  objection,  that  the  action  could  not  be  maintained. 
It  appeared  that  the  building  was  erected  in  October  1838,  under  the  superintendence 
and  direction  of  the  defendants,  though  not  on  their  own  land,  but  on  that  of  the 
corporation  of  Kendal,  (of  which  they  were  members),  and  that  it  had  continued  there, 
obstructing  the  market,  until  after  the  commencement  of  this  action.  Lord  Lonsdale 
was  the  owner  of  the  market  in  October  1838,  and  in  February  1839,  he  demised  it 
to  the  plaintiH';  and  the  market  being  afterwards  obstructed  by  the  building,  this 
action  was  brought.  The  defendants  contended,  that,  under  these  circumstances, 
they  were  not  responsible  for  the  continuance  of  the  ruiisance  ;  that  they  were  distinct 
persons  from  the  corporation  ;  and  that,  though  they  were  guilty  of  erecting  the 
nuisance,  they  could  not  be  considered  as  having  continued  it,  because  they  were  not 
in  possession  of  or  interested  in  the  soil  on  which  the  building  was  erected.  The 
learned  Judge  overruled  the  objection,  but  reserved  the  point. 

Dundas  having,  in  Michaelmas  Term  last,  obtained  a  rule  to  enter  a  nonsuit, 
Cresswell,  Alexander,  and  Cowling,  in  the  same  term,  shewed  cause.  The  defen- 
dants have  directed  that  to  be  done  which  the  jury  have  found  to  be  a  nuisance. 
As-[457]suraing  that  they  were  acting  for  themselves,  there  can  be  no  doubt  that 
they  would  be  responsilile  for  the  nuisance  ;  and  the  case  is  not  altered  by  the  fact, 
that  the  defendants  were,  at  the  time  of  the  erection  of  the  nuisance,  members  of  a 
corporate  body.  That  could  not  affect  the  plaintiff's  right  of  action  against  the 
individuals  who  have  directed  the  nuisance  to  be  created  ;  as,  for  a  tort  the  individual 
is  always  liable  :  JViUmi  v.  Feto  (6  Moore,  47).  In  Stone  v.  Cartwrif/hl  (6  T.  R  411), 
which  was  an  action  against  the  manager  of  a  mine  for  damage  done  by  the  negligence 
of  persons  who  were  employed  by  him  in  the  service  of  his  principal,  it  was  held,  that 
the  principal,  or  those  actually  employed,  were  alone  liable.  Lawrence,  J.,  there 
points  out  the  distinction  between  that  case  and  the  present.  He  says,  "If  the 
plaintiH'  had  given  evidence  that  the  defendant  had  particularly  ordered  those  acts 
to  be  doTio  from  whence  the  damage  had  ensued,  that  would  have  varied  the  case." 
It  must  therefore  l>e  taken  to  be,  and  is,  the  same  as  if  the  defendants  had  erected 
this  building  with  their  own  hands.  Now  it  is  clear  that  an  action  might  have  been 
maintaincfl  l)y  the  then  owner  of  the  market  for  the  immediate  injury  ;  Ijut  it  is  .said, 
that  though  the  defendants  were  guilty  of  erecting  the  nuisance,  they  are  not  liable 
for  its  contiiniance,  beaiu.se  they  are  not  in  possession  of  or  interested  in  the  soil  on 
which  the  nuisance  stands.  The  case  of  lioseuvll  v.  Prior  (Salk.  459)  is  in  point  as 
to  this  objection.  There  a  tenant  for  years  erected  a  nuisance,  and  afterwards  made 
an  under  lease  of  the  premises.  The  question  was,  whether,  after  a  recovery  against 
the  first  tenant  for  years  for  the  erection,  an  action  would  lie  against  him  for  the 
continuance  after  he  had  made  an  underlease.  It  was  held,  that  the  action  would 
lie;  "for  he  transferred  it  with  the  original  wrong,  and  his  demise  affirms  the  con- 
tiiniance of  it"     In  Sonif  v.  IJarwisli  (Cro.  Jac.   231),  it  [458]   was  held,  that  for  a 
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nuisance  elected  in  the  time  of  the  devisor,  and  continued  afterwards,  the  devisee 
shall  join  in  the  action  ;  for  the  continuance  thereof  is  a  new  erection  of  such  nuisance. 
The  defendants,  therefore,  are  liable  to  the  plaintiff  as  lessee,  as  for  a  new  nuisance. 
[Parke,  B.  The  defendants,  not  being  in  possession  of  the  soil,  have  no  power  to 
remove  the  nuisance.]  A  party  cannot  excuse  the  continuance  of  a  wrong  bj'  saying 
that  he  has  no  power  to  remove  it.  That  is  the  result  of  the  original  wrongful  act, 
for  which  he  is  responsible. 

Dundas,  W.  H.  Watson,  and  Ramshay,  contri.  The  action  is  brought  for  an 
injury  to  this  market  by  continuing  a  building,  and  not  for  the  erection  of  a  nuisance  ; 
but  the  defendants  cannot  be  liable  for  an  injury  they  have  not  committed,  nor  for 
the  continuance  of  a  building  over  which  they  have  no  control.  If  they  were  to 
remove  the  building,  they  would  be  guilty  of  a  trespass,  and  liable  to  an  action.  If 
the  argument  on  the  other  side  is  to  prevail,  even  the  carpenter  who  did  the  wood- 
work of  the  building  will  be  liable  for  the  continuance  of  it.  In  JVihon  v.  Peto,  the 
question  was,  whether  the  defendant  was  a  person  who  could  be  fixed  with  the  act 
itself?  And  in  Stone  v.  Carhmight,  the  defendant  was  interested  in  the  nuisance. 
Rosewell  v.  Priur  is  more  fully  reported  in  1 2  Mod.,  639,  where  the  Court  say,  that 
"  if  the  alienee  of  the  land  brought  an  action  against  the  erector,  and  the  erection  had 
been  before  any  estate  in  the  alienee,  the  question  would  be  greater,  because  the 
erector  never  did  any  wrong  to  the  alienee."  In  Rex  v.  Pedley  (1  Ad.  &  Ell.  822; 
3  Nev.  &  M.  627),  it  was  held,  that  if  the  owner  of  land  erect  a  building  which  is 
a  nuisance,  or  of  which  the  occupation  is  likely  to  produce  a  nuisance,  and  let  the 
land,  he  is  liable  to  an  indictment  for  such  nuisance  being  [459]  continued  or  created 
during  the  term  ;  but  the  reason  of  that  decision  was,  that  the  landlord  had  or  ought 
to  have  reserved  a  I'ight  of  entry,  for  the  purpose  of  preventing  the  premises  from 
becoming  a  nuisance  ;  but  these  defendants  have  no  means  whatever  of  removing  this 
nuisance.     The}'  therefore  are  not  liable. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  an  action  on  the  case  for  continuing  a  nuisance  to  the 
plaintiff's  market  by  a  building,  which  excluded  the  public  from  a  part  of  the  space 
on  which  the  market  was  lawfully  held.  There  was  a  plea  of  not  guilty,  on  which 
the  question  arises. 

A  new  trial  had  been  already  granted  in  this  case.  On  the  second  trial,  the 
defendants'  counsel  took  an  objection  that  the  action  would  not  lie  against  them.  It 
appeared  that  the  building  was  erected  under  the  superintendence  and  direction  of 
the  defendants,  though  not  on  their  own  land,  but  that  of  the  corporation  of  Kendal, 
of  which  corporation  they  were  members,  and  it  had  continued  there,  obstructing  the 
market,  until  after  the  commencement  of  the  action.  The  building  was  erected  in 
October,  1838.  Lord  Lonsdale  was  the  owner  of  the  market,  and  demised  it  to  the 
plaintiff  after  that  time,  namely,  in  February,  1839  ;  and  the  market  was  afterwards 
obstructed  by  the  building. 

It  was  contended,  under  these  circumstances,  that  the  defendants  were  not 
responsible  for  the  continuance  of  the  nuisance ;  that  they  were  distinct  persons  from 
the  corporation  ;  and  that  though  they  were  guilty  of  erecting,  they  could  not  be 
considered  as  having  continued  the  nuisance,  because  they  were  not  in  possession  of 
or  interested  in  the  soil  on  which  the  building  was  erected. 

M}'  Brother  Coltman  overruled  this  objection,  but  re-[460]-served  the  point ;  and 
a  rule  nisi  having  been  granted  to  enter  a  nonsuit,  and  cause  shewn,  we  have  now 
to  decide  whether  the  objection  was  well  founded  or  not ;  and  we  are  all  of  opinion 
it  was  not.  That  the  defendants  were  responsible  for  some  consequences  of  the 
original  erection  of  the  building  to  the  then  owner  of  the  market,  though  the  defen- 
dants were  not  acting  for  their  own  benefit,  but  for  that  of  the  corporation,  is  not 
disputed  ;  nor  could  it  be.  If  they  are  considered  merely  as  servants  of  the  corpora- 
tion, they  would  be  liable,  just  as  the  servant  or  an  individual  is  if  he  is  actually 
concerned  in  erecting  a  nuisance  ;  Wilson  v  Peto  :  and  as  they  would  clearly  have  been 
responsible  to  the  then  owner  of  the  market  for  the  immediate  consequences  of  their 
wrongful  act,  how  can  their  liability  be  confined  to  the  injury  by  the  interruption  of 
the  first  market,  or  what  other  limit  can  be  assigned  to  their  responsibility  other  than 
the  continuance  of  the  injury  itself?  Is  he,  who  originally  erects  a  wall  by  which 
ancient  lights  are  obstructed,  to  pay  damage  for  the  loss  of  the  light  for  the  first  day 
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only  ?  or  does  he  not  continue  liable  so  long  as  the  consequences  of  his  own  wrongful 
act  continue,  and  Ijouiid  to  pay  damages  for  the  whole  time  ?  and  if  the  then  owner 
of  the  market  might  have  maintained  an  action  against  the  defendants  for  the  injury 
to  his  franchise,  for  the  whole  period  during  which  the  defendant's  act  continued  to 
be  injurious  to  him,  his  lessee  must  be  in  the  same  condition  as  to  subsequent  injuries ; 
for  it  is  clearly  established  that  he  has  a  right  of  action  for  every  continuing  luiisance  : 
and  to  that  effect  is  the  authority  of  Koll's  Abr.,  Nuisance,  K.  2.  "If  one  is  seised 
of  land  near  a  river,  and  another  stops  it  with  loads  of  earth,  and  the  tenant  of  the 
land  adjoining  leases  to  another  for  years,  and  then  the  stoppage  continues,  by  which 
the  land  of  the  lessee  is  surrounded,  the  lessee  shall  have  an  action  on  the  case  against 
him;  for  though  the  stoppage  was  in  the  time  of  his  lessor,  the  continuance  was  a 
wrongful  [461]  damage  to  the  lessee,  for  his  land  was  surrounded."  That  is  the  case 
of  If'esllturne  v.  Mordant  (Cro.  Eliz.  191) :  and  in  like  manner,  Pen  ruddock's  case  (5  Rep. 
100  b.)  shews  that  a  feoffee  may  bring  a  quod  perraittat  for  a  nuisance,  erected  in 
the  time  of  the  feoH'or,  against  him  who  did  the  wrong ;  and  an  action  on  the  case 
is  a  substitute  for  this  old  writ.  And  further,  in  the  case  of  Some  v.  liannsh  (Cro.  Jac. 
2.31),  it  was  held  that  the  devisee  might  sue  for  a  nuisance  erected  in  the  time  of  the 
devisor,  and  continued  afterwards  ;  for  the  continuance  is  as  the  new  erecting  of  such 
a  nuisance.  In  the  case  of  liosewell  v  P/w  (Salk.  4-59;  12  Mod.  639),  which  was  an 
action  against  the  defendant,  who  erected  an  obstruction  to  the  ancient  lights  of  the 
plaintiff,  and  then  aliened,  Lord  Holt  lays  it  down,  that  "  it  is  a  fundamental  principle 
in  law  and  reason,  that  he  that  does  the  first  wrong  shall  answer  for  all  consequential 
damages;  and  here,"  he  says,  "the  original  erection  does  influence  the  continuance,  and 
it  remains  a  continuance  from  the  very  erection,  and  by  the  erection,  till  it  be  abated." 
And  he  adds,  "  that  it  shall  not  be  in  his  power  to  discharge  himself  by  granting  it 
over."  It  is  true  that  Lord  Holt  afterwards  says,  "that  if  the  alienee  of  the  land  brought 
an  action  against  the  erector,  and  the  erection  had  been  before  any  estate  in  the 
alienee,  the  question  would  be  greater,  because  the  erector  never  did  any  wrong  to 
the  alienee.  Lord  Holt,  however,  does  not  intimate  that  the  action  would  not  lie ; 
and  the  authority  above  cited,  as  well  as  the  principle,  that  the  assignee  or  lessee 
ought  to  enjoy  the  estate  as  fully  as  the  assignor  or  lessor,  and  has  a  similar  claim  to 
compensation  for  the  injury  during  his  own  time,  shews  that  the  action  will  lie.  What 
is  said  in  this  and  the  other  repoits  of  this  case  as  to  the  assignment  of  the  nuisance 
affirming  the  continuance,  appears  to  us  to  be  given  by  way  of  additional  reason.  It 
was  argued,  however,  that  the  assignee  or  les.see  was  not  without  remedy  :  he  might 
abate  the  [462]  nuisance  ;  but  that  aftbrds  no  compensation  in  damages,  and  may,  in 
some  cases,  be  an  expensive  remedy  ;  or  he  might  maintain  an  action  against  the 
corporation  who  receive  the  rents  of  the  building,  or  the  tenants  who  occupy  as  appears 
])y  the  case  of  Ripjnm  v.  Bawlc/,  (Cro.  Jac.  373) ;  but  that  case  shews  that  he  is  not 
bound  to  pursue  that  remedy,  but  may  sue  the  original  wrongdoer.  It  was  also  said 
that  the  defendants  could  not  now  remove  the  nuisance  themselves,  without  being 
guilty  of  a  trespass  to  the  coi'poration,  and  that  it  would  be  hard  to  make  them  liable. 
But  that  is  a  consequence  of  their  own  original  wrong  ;  and  they  cannot  be  permitted 
to  excuse  themselves  from  paying  damages  for  the  injury  it  causes,  by  shewing  their 
inability  to  remove  it,  without  exposing  themselves  to  another  action.  We  are  there- 
fore of  opinion  that  the  action  is  maintainable,  and  the  rule  must  be  discharged. 
Rule  discharged. 

Amlot  4'.  Evans  and  Others.  Exch.  of  I'loas.  Jan.  23,  1841. — Service  of  a  rule 
to  compute  principal  and  interest  on  a  bill  of  exchange  or  promissory  note,  upon 
one  of  several  defendants,  is  sufficient,  as  service  upon  one  is  service  upon  all. 

[S.  C.  10  L.  J.  Ex.  120;  5  Jur.  154.] 

Streeten  moved  to  make  a  rule  absolute  for  computing  principal  and  interest  on 
a  promissory  note,  on  an  ailidavit  of  service.  It  appeared  that  there  wei'e  four  defen- 
dants in  the  action,  but  tiie  rule  had  been  served  upon  two  onlv,  on  which  ground 
the  Master  had  objected  to  the  suHiciency  of  the  ailidavit.  Streeten  contended  that 
the  objection  was  not  a  valid  one,  and  that  it  had  licen  so  decided  in  Figgins  v.  ITard 
(2  C.  ife  M.  424).  There,  in  an  action  on  a  promissory  note  against  three  defendants, 
who  suffered  judgment  by  default,  it  was  held  that  service  of  the  rule  on  one  was  [463] 
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service  on  all;  and  Bayley,  B.,  said — "By  suffering  jndgraent  to  go  by  default,  the 
defendants  acknowledge  a  joint  cause  of  action,  and  therefore,  quoad  hoc,  they  are 
partners." 

Parke,  B.  Yes ;  that  is  an  authority  in  point.  The  service  is  sufficient,  and  the 
rule  may  be  made  absolute. 

Eule  absolute. 

Evans  v.  Manero.  Exch.  of  Pleas.  Jan.  23,  1841. — A  writ  of  ca.  sa.  was  indorsed 
hy  mistake  for  a  larger  sum  than  the  amount  really  due,  and  after  the  debtor 
had  been  taken  in  execution,  the  mistake  was  corrected  by  a  Judge's  order : 
— Held,  that  the  sheriff's  claim  for  poundage  must  be  regulated  accordingly,  and 
that  he  was  only  entitled  to  poundage  upon  the  debt  really  due. 

[S.  C.  9  Dowl.  P.  C.  256  ;  10  L.  J.  Ex.  209 ;  5  Jur.  153.] 

Debt  for  sheriff's  poundage.  The  declaration  stated,  that  after  the  making  of  a 
certain  act  of  Parliament,  made  and  passed  in  the  i-eign  of  our  Lady  Elizabeth,  late 
Queen  of  England,  intituled  "  An  act  to  prevent  extortion  in  sheriffs,  under-sheriffs, 
and  bailiff's  of  franchises  or  liberties,  in  cases  of  execution,"  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  the  now  defendant  sued  and  prosecuted  out  of  the 
Court  of  our  Lady  the  Queen,  before  the  Barons  of  her  Exchequer  at  Westminster,  &c., 
a  certain  writ  of  our  Lady  the  Queen  railed  a  capias  ad  satisfaciendum,  directed  to  the 
sheriff's  of  London,  whereby  the  sheriff's  of  London  were  commanded  to  take  John 
Reckless  the  younger,  if  he  should  be  found  in  their  bailiwick,  and  him  safely  keep, 
so  that  they  should  have  his  body  befoie  the  Barons  of  our  Lady  the  Queen's 
Exchequer  at  Westminster,  immediately  after  the  execution  thereof,  to  satisfy  the 
now  defendant  as  well  a  certain  debt  of  17241.  5s.  lOd.  which  the  said  now  defendant 
then  lately,  iu  the  borough  Court  of  Liverpool,  by  the  judgment  of  the  said  Court, 
recovered  against  the  said  John  Reckless,  as  also  41.  16s.  8d.  which  were  adjudged 
to  the  said  now  defendant  in  the  said  Court  for  his  damages  which  he  had  sustained, 
as  well  on  occasion  of  detaining  the  said  debt  as  for  his  own  costs  and  charges  by  him 
about  his  [464]  suit  in  that  behalf  expended ;  whereof  the  said  John  Reckless  was 
convicted,  as  appeared  to  our  said  Lady  the  Queen  by  the  certificate  of  register  of  the 
said  borough  Court  of  Liverpool ;  and  on  which  judgment,  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  it  was  by  an  order  dated  the  7th  day  of  May  then 
instant,  made  by  Sir  Robert  Mounsej'^  Rolfe,  one  of  the  Barons  of  our  I.,ady  the 
Queen's  said  Court  of  Exchequer,  ordered  that  a  writ  or  writs  of  execution  might 
issue  out  of  our  said  Lady  the  Queen's  Court  of  Exchequer  of  Pleas  for  the  amount  of 
such  judgment,  with  costs  of  and  occasioned  by  the  application  for  the  said  order, 
to  be  taxed  by  the  Master  of  the  said  Court  of  Exchequer,  together  with  the  costs  of 
execution,  and  which  said  costs  of  and  occasioned  by  the  said  application  for  the  said 
order,  were,  on  &c.,  taxed  and  allowed  by  the  said  Court,  before  the  barons  of  our 
said  Lady  the  Queen's  Exchequer  at  Westminster,  at  the  sum  of  31.  7s. ;  and  further 
to  satisfy  the  said  now  defendant  the  sum  of  31.  7s.,  together  with  interest  upon  the 
several  sums  of  17241.  5s.  lOd.,  41.  16s.  8d.  and  31.  7s.,  at  the  rate  of  £i  per  cent,  per 
annum,  from  &c.,  and  to  have  there  then  that  writ.  And  afterwards,  and  before  the 
delivery  of  the  said  writ  to  the  plaintiffs  as  hereinafter  mentioned,  to  wit,  on  &c.,  the 
defendant,  by  a  certain  indorsement  on  the  said  writ,  directed  and  marked  on  the  back 
of  the  said  writ,  that  the  said  sheriffs  should  take  17321.  9s.  6d.,  and  interest  thereon, 
from  &c.,  till  paid  ;  that  the  said  writ  so  indorsed  as  aforesaid,  afterwards,  and  before 
the  commencement  of  the  suit,  to  wit,  on  &c.,  was  delivered  to  the  plaintiffs,  who 
then,  and  until  and  after  the  arrest  of  the  said  John  Reckless,  were  sheriff's  of  the  city 
of  London,  to  be  executed  in  due  foim  of  law.  And  the  plaintiffs,  being  such  sheriffs 
as  aforesaid,  afterwards,  and  after  the  delivery  of  the  said  writ  to  them  as  aforesaid, 
and  during  the  continuance  of  their  said  shrievalty,  and  before  the  commencement  of 
this  suit,  to  [465]  wit,  on  &c.,  in  &c.,  and  within  their  bailiwick,  as  such  sheriffs  as 
aforesaid,  and  by  virtue  and  in  pursuance  and  in  command  of  the  said  writ,  they 
arrested  the  said  John  Reckless  by  his  body,  and  had  and  detained  him  in  their 
custody,  in  due  form  of  law,  in  execution  for  the  debt  and  damages  aforesaid, 
according  to  the  exigency  of  the  said  writ,  and  the  said  indorsement  so  made  thereon 
as  aforesaid  :  whereby,  and  by  force  of  the  statute  in  such  case  made  and  provided, 
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the  said  now  defendant  became  and  was  liable  to  pay  to  the  plaintiffs,  and  an  action 
had  accrued  to  the  plaintiti's,  as  such  sheritl's  as  aforesaid,  to  demand  and  have  of  the 
said  now  defendant  the  sum  of  451.  IGs.,  that  is  to  say,  twelve  pence  of  and  for  every 
twenty  shillings  of  £100,  part  of  the  dcl)t  and  damages  aforesaid,  and  so  marked  on 
the  back  of  the  said  writ  as  aforesaid,  and  sixpence,  for  every  twenty  shillings  of  the 
residue  of  the  said  sum  so  marked  on  the  back  of  the  said  writ,  as  aforesaid,  being  over 
and  above  the  said  sum  of  £100.    Breach,  that  the  defendant  had  not  paid  the  same. 

Plea,  as  to  the  cause  of  action  in  the  declaration  mentioned,  except  as  to  the  sum 
of  61.  9s.  6d.,  parcel  of  the  money  thereby  demanded,  the  defendant  says,  that  the 
said  judgment  recovered  by  the  now  defendant  in  the  borough  court  of  Liverpool, 
mentioned  in  the  writ  of  capias  ad  satisfaciendum  in  the  declaration  in  this  cause 
particularly  set  forth,  was  so  recovered  by  the  now  defendant  against  the  said  .John 
Reckless,  upon  and  by  virtue  of  an  order  of  the  said  borough  court  of  Liverpool,  made 
by  the  said  Court,  to  wit,  on  &c.,  and  whereby,  upon  hearing  the  attorney  for  the  now 
defendant  and  the  said  John  Reckless  in  person,  and  by  consent,  it  was  ordered  by 
the  said  borough  Court  that  all  proceedings  in  that  action  should  be  stayed,  and  that 
the  plaintirt'  therein  should  be  at  liberty  to  sign  final  judgment  for  the  sum  of  17241. 
5s.  lOd.,  for  the  purpose  of  secuiing  the  due  and  punctual  payment  of  the  following 
promissory  notes  (the  [466]  plea  then  set  out  three  notes,  one  of  which  was  for  £150, 
and  two  others  for  £25  each).  And  it  was  thereby  also  ordered,  that  any  execution 
to  be  issued  by  virtue  of  that  rule  should  be  merely  to  secure  the  amount  of  such  of 
the  said  promissory  notes  as  should  be  due  at  the  time  of  issuing  such  execution, 
together  with  the  costs  of  judgment,  ofticers'  fees,  and  all  other  incidental  charges 
thereon  ;  nevertheless  in  case  of  the  bankruptcy  or  insolvency  of  the  defendant  in 
that  action  before  payment  of  the  said  notes,  or  any  or  either  of  them,  the  plaintiff 
therein  was  to  be  at  liberty  to  pro\e  under  the  estate  of  the  defendant  in  that  action 
for  the  sum  of  1  7241.  5s.  lOd.,  or  so  much  thereof  as  should  be  ilue  at  the  time  of  such 
bankruptcy  or  insolvency,  the  said  sevei-d  promissory  notes  having  been  accepted 
by  the  plaintiff  in  that  action,  from  the  defenilant  therein,  as  a  composition  of  the  said 
sum  of  17241.  5s.  lOd.  ;  as  by  the  said  order,  remaining  in  the  said  borough  court  of 
Liverpool,  reference  being  thereunto  had,  will  fully  appear :  That  at  the  time  of  the 
making  of  the  said  order  of  the  said  Sir  Robert  Mounsey  Rolfe  in  the  declaration 
mentioned,  and  also  of  the  issuing  of  the  said  writ  of  capias  ad  satisfaciendum 
in  the  declaration  mentioned,  the  real  debt  bona  fide  due  to  the  now  defendant, 
and  for  which  he  the  now  defendant  was  entitled  to  issue  execution  upon  the  said 
judgment  amounted  to  the  sum  of  1501.  5s.  lOd.  and  no  more,  together  with 
41.  16s.  8d.  being  the  costs  of  the  said  judgment,  and  also  the  costs  of  and  occasioned 
by  the  application  for  the  said  order  with  the  costs  of  execution,  which  said  costs 
of  and  occasioned  by  the  said  application  for  the  .said  order  were,  to  wit,  on  &c.  in 
the  said  declaration  in  that  behalf  mentioned,  taxed  and  allowed  at  the  su.m  of  31.  7s., 
as  in  the  declaration  mentioned.  But  the  now  defendant  in  fact  saith,  that  after 
the  issuing  of  the  said  writ  of  execution  in  the  declaiation  mentioned,  and  before 
the  delivery  thereof  to  the  plaintiti's,  as  such  sheriffs  as  in  the  .said  declaration 
[467]  mentioned,  to  wit,  on  &c.,  in  the  declaration  in  that  behalf  mentioned,  the 
now  defendant,  by  mistake  and  misapprehension,  caused  the  said  indorsement  in  the 
declaration  mentioned  to  be  made  on  the  said  writ,  whereby  it  was  directed  that 
the  said  sherifls  should  take  1 7321.  9s.  6d.  and  interest  thereon  from  &c.,  till  paid, 
whereas  the  now  defendant  should  and  ought  by  the  indorsement  to  have  directed 
the  sheriff's  to  take  1581.  9s.  6d.  and  interest  thereon  from  &c.,  till  paid,  and  no  more. 
And  the  now  defendant  further  says,  that  immediately  after  the  arrest  of  the  said 
J.  R  by  the  said  sheriff's  under  and  by  virtue  of  the  said  wiit  of  execution  as  in  the 
said  declaration  mentioned,  and  whilst  the  .said  J.  R.  was  in  the  custody  of  the  said 
sheriff's  under  and  by  virtue  of  the  said  writ,  the  said  mistake  in  the  said  indorsement 
was  discovered  l)y  tlie  now  defendant,  whereupon  the  now  defendant  then  caused  such 
proceedings  to  be  taken  by  virtue  of  the  said  execution  in  the  said  action,  before 
the  said  Sir  Kobert  Mounsey  Rolfe,  then  being  one  of  the  liarons  of  her  Majesty's 
I<jxche(|uer,  that  it  was  afterwards  to  wit,  on  &c.  in  due  manner  ordered  by  the  said 
Sir  Robert  Mounsey  Rolfe,  that  the  now  defendant  shoidd  be  at  liberty  to  amend  the 
said  indorsement  upon  the  said  writ  of  capias  ad  satisfaciendum,  by  reducing  the  sum 
of  17321.  9s.  6d.  indorsed  thereon  as  aforesaid,  to  1581.  9s.  6d.  :  as  by  the  said  order, 
reference  being  tlioicnnto  had,  will  moic  fully  appear;    which  said  last  mentioned 
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order  is  still  in  full  force  and  effect,  and  hath  not  been  in  any  manner  reversed,  annulled, 
or  vacated.  And  the  now  defendant  further  saith,  that  afterwards,  to  wit,  on  &c.,  he 
the  now  defendant  caused  the  said  order  to  be  in  due  manner  served  upon  the  said 
sheriffs,  and  also  then  caused  the  said  indorsement  on  the  said  writ  to  be  amended, 
and  the  same  then  was  amended,  under  and  by  virtue  of  the  said  last-mentioned  order, 
that  is  to  say,  by  reducing  the  sum  of  17321.  9s.  6d.  indorsed  on  the  said  writ  of  execu- 
tion, to  the  [468]  said  sum  of  1581.  9s.  6d. ;  and  thereupon,  by  the  said  amended 
indorsement  on  the  said  writ  of  execution,  it  was  directed  and  marked  on  the  back 
of  the  said  writ,  that  the  said  sheriffs  should  take  1581.  9s.  6d.  and  interest  thereon 
from  &c.,  until  paid,  which  said  sum  of  1581.  9s.  6d.  was  the  real  debt  bona  fide  due 
and  claimed  by  the  now  defendant  against  the  said  J.  R.  under  and  by  virtue  of  the 
said  execution.  And  the  now  defendant  further  saith,  that  the  amendment  was  so 
made  in  the  said  indorsement  on  the  said  writ  as  aforesaid,  to  wit,  on  &c.  last  afore- 
said, during  the  continuance  of  the  shrievalty  of  the  now  plaintiffs,  and  before  the 
commencement  of  this  suit,  and  whilst  the  said  J.  R.  was  in  the  custody  of  the  now 
plaintiffs  as  such  sheriffs  as  aforesaid,  under  and  by  virtue  of  the  said  writ,  and  that 
thereupon  and  thereby  the  now  plaintiffs  as  such  sheriff's  as  aforesaid  detained  the 
said  J.  R.  in  their  custody,  under  and  by  virtue  of  the  said  writ,  in  execution  for  the 
monies  so  mentioned  in  the  said  amended  indorsement  on  the  said  writ,  and  for  no 
other  or  greater  sum  of  money.  And  the  defendant  in  fact  .saith,  that  the  plaintiffs, 
so  being  such  sheriffs  as  aforesaid,  were  not  prejudiced  by  the  said  mistake  so  com- 
mitted in  the  said  indorsement  as  aforesaid  : — By  reason  of  which  said  several  premises, 
the  now  defendant  became  and  was  liable  to  pay  the  plaintiff's,  by  force  of  the  statute 
in  such  case  made  and  provided,  poundage  for  the  said  monies  so  mentioned  in  the 
said  amended  indorsement,  and  thereby  marked  and  specified  on  the  back  of  the  said 
writ,  that  is  to  say,  the  sum  of  1581.  9s.  6d.,  and  for  no  other  or  greater  sum,  and 
which  said  poundage  for  the  said  last-mentioned  monies  amounted  to  a  certain  sum 
of  money,  to  wit,  the  sum  of  61.  9s.  6d.,  and  was  and  is  the  sum  of  61.  9s.  6d.  in  the 
introductory  part  of  this  plea  mentioned.     Verification. 

General  demurrer,  and  joinder.  The  point  marked  for  argument  on  the  part  of 
the  plaintiffs  was,  that  the  plea  did  not  disclose  any  defence  to  the  claim  of  poundage 
on  the  whole  sum  marked  on  the  writ. 

[469]  W.  H.  Watson,  in  support  of  the  demurrer.  The  sheriffs  are  entitled  to 
poundage  upon  the  sum  which  was  originally  indorsed  upon  the  writ.  By  the  stat. 
29  Eliz.,  c  4,  sheriffs  are  entitled  to  twelve  pence  for  every  twenty  shillings  where 
the  sum  does  not  exceed  £100,  and  sixpence  for  every  twenty  .shillings  being  over  and 
above  the  sum  of  £100,  that  he  or  they  shall  levy  or  extend  and  deliver  in  execution, 
or  take  the  body  in  execution  for,  by  virtue  and  force  of  any  extent  or  execution 
whatsoever.  There  can  be  no  doubt  that  under  that  statute  sheriffs  are  entitled  to 
poundage  upon  the  whole  amount  for  which  the  party  is  taken  in  execution.  In  Com. 
Dig.  tit.  Viscount  (F.  1),  it  is  said — "If  there  be  execution  by  ca.  sa.,  the  sheriff'  shall 
have  his  fees  for  the  whole  debt:"  and  again,  "Though  the  writ  be  erroneous,  he 
shall  have  his  fees."  The  stat.  3  Geo.  1,  c.  15,  s.  17,  after  reciting  that  "it  often 
happens  that  small  sums  only  are  remaining  due  upon  judgments,  itc,  and  neverthe- 
less, upon  executing  writs  of  capias  ad  satisfaciendum,  the  sheriff'  demands  and  takes 
for  bis  fees,  poundage  for  the  whole  money  for  which  such  judgments,  &c.  are  entered," 
enacts,  "  that  poundage  shall  in  no  case  be  demanded  or  taken  upon  executing  any 
writ  of  capias  ad  satisfaciendum,  or  upon  charging  any  person  in  execution  by  virtue 
of  such  writ,  for  any  greater  sum  than  the  real  debt  bona  fide  due  and  claimed  by  the 
plaintiff'  amounteth  unto,  which  sum  the  plaintiff  shall  be  and  is  hereby  obliged  to 
mark  and  specify  on  the  back  of  such  writ,  before  the  same  be  delivered  to  the  sheriff 
to  be  executed."  The  sheriff  is  only  entitled  to  poundage,  therefore,  on  the  debt 
really  due  and  claimed  by  the  plaintiff';  but  the  sheriff  cannot  know  what  is  the 
amount  really  and  bona  fide  due,  and  it  is  the  plaintiff's  duty  to  indorse  that  amount 
on  the  writ,  and  the  sheriff'  is  bound  to  levy  accordingly.  Here  a  writ  is  delivered 
to  the  sheriffs,  indorsed  with  the  amount  of  the  judgment,  which  they  cannot  dispute ; 
and  it  is  no  answer  to  say  that  a  mistake  was  made  [470]  in  the  indorsement.  In 
Eark  V.  Flummer  (Salk.  332),  it  was  expressly  held,  that  if  a  writ  be  delivered  to  the 
sheriff,  and  he  executes  it,  he  shall  have  his  fees  though  the  writ  be  erroneous.  That 
shews  that  although  the  plaintiff  has  committed  an  error,  he  cannot  set  it  up  as  an 
answer,  but  must  pay  the  fees.     So  if  a  sheriff'  levy  under  a  fi.  fa.,  he  is  entitled  to 
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his  poundage,  though  the  parties  compromise  before  any  of  the  goods  are  sold  ;  Akhin 
V.  )FeUs  (5  T.  R.  470).  In  Rawslonie  v.  Wilkinson  (4  M.  &,  Selw.  256),  where  the 
sheriff  levied  under  a  fi.  fa.  and  received  the  money,  and  afterwards  the  judgment 
and  e.xecution  being  set  aside  for  irregularity,  and  the  money  ordered  to  be  returned, 
he  paid  it  back  with  the  assent  of  the  plaintiff;  it  was  held  that  his  remedy  by  action 
of  debt  against  the  plaintiff  for  his  poundage  was  not  taken  away.  That  case  is  in 
point,  and  is  a  strong  authority  in  favour  of  the  plaintiffs.  Here  the  effect  of  the 
Judge's  order  was  to  set  aside  the  execution  pro  tanto ;  but  still  the  sheriff  is  entitled 
to  his  poundage  for  the  sum  which  was  indorsed  upon  the  writ  which  he  has  executed. 

Martin,  contri.  The  right  of  t!ie  sheriff  to  poundage  arises  from  no  contract  with 
the  party,  but  from  the  execution  of  his  duty  as  sheriff,  and  the  statute  provides  the 
compensation  which  he  is  to  have  for  the  risk  incurred.  In  the  event  of  an  escape, 
the  sheriff  would  only  be  liable  for  the  amount  reall}'  due  from  the  defendant  in  the 
original  action,  and  not  for  the  sum  erroneously  indorsed  upon  the  writ.  The  remerly 
by  action  of  debt  for  an  escape  was  given  by  the  statutes  of  Westminster  2,  1 3  Edw.  1, 
c.  11,  and  1  Rie.  2,  c.  12  ;  and  in  Bonafous  v.  Jf'alker  (2  T.  R.  162),  Buller,  J.,  says — 
"  The  sense  of  these  statutes  is,  that  the  party  who  suffers  by  the  escape  shall  have 
the  same  remedy  against  the  gaoler  which  he  had  against  the  debtor.  But  he  cannot 
[471]  recover  more  than  he  could  have  recovered  against  such  original  debtor ;  and 
the  debtor  in  this  case  would  ha\e  been  entitled  to  be  discharged  on  paying  what  was 
really  due."  The  cases  cited  for  the  plaintiffs  are  not  applicable.  Earle  v.  Plummer 
was  the  case  of  an  irregular  writ,  and  the  sheriff  would  be  entitled  to  his  poundage, 
because  he  would  be  liable  in  the  event  of  an  escape,  unless  the  writ  was  set  aside  for 
irregularity,  as  he  could  not  say,  in  an  action  brought  against  him  for  an  escape,  that  the 
writ  was  void.  In  Akhin  v.  IFcUs,  the  sheriff  had  incurred  a  responsibility  by  making 
the  levy,  and  the  subsequent  agreement  between  the  parties  could  not  deprive  him  of 
his  poundage,  which  he  had  become  entitled  to  for  that  responsibility.  So  also,  in 
Rawstorne  v.  ll'ilkin.'tim,  the  judgment  and  execution  were  set  aside  for  irregularity  ; 
but  the  sheriff  had  incurred  a  responsibility^  and  it  was  just  that  he  should  receive 
his  remuneration.  But  in  the  present  case  the  sheriffs  never  incurred  any  responsibility 
beyond  the  sum  of  loSl.  9s.  6d.,  the  amount  really  remaining  due.  The  stat.  3  Geo.  1, 
c.  15,  s.  17,  is  conclusive  in  favour  of  the  defendant ;  for  it  limits  the  right  to  poundage 
to  the  debt  really  and  bona  fide  due.  In  the  case  where  a  judgment  is  .signed  for  the 
penalty  of  a  bond  conditioned  for  the  payment  of  a  smaller  sum,  the  sheriff  is  not 
entitled  to  poundage  upon  the  amount  of  the  penalty,  but  upon  the  sum  really  due. 
[Parke,  B.  By  the  statute,  the  plaintiff  is  to  mark  on  the  back  of  the  writ  the  sum 
really  due  ;  and  if  the  sheriff  takes  poundage  on  a  greater  sum,  he  is  liable  to  extortion. 
Suppose  the  plaintiff  directs  the  amount  of  the  penalty  to  be  levied,  is  not  the  sheriff 
to  do  so?  What  is  there  to  guide  the  sheriff  but  the  indorsement?  According  to 
your  argument,  the  sheriff  would  be  liable  for  extortion.]  It  is  not  necessary  to 
contend  for  that.  The  case  of  a  sheriff  coming  to  insist  upon  a  demand  to  which  he 
is  not  entitled,  is  different  from  that  of  a  party  seeking  to  make  the  sheiiff  liable  for 
extortion  by  reason  of  a  mistake  in  the  indorsement  on  the  writ.  [472]  [Parke,  B. 
The  meaning  of  the  statute  is,  that  the  amount  to  which  the  sheriff  is  entitled  is  to 
be  measured  by  the  sum  really  due ;  and  the  sheriff  can  only  know  what  is  due  by 
the  indorsement.  Lord  Abinger,  C.  B.  Suppose  the  plaintiff  in  an  action  obtained 
judgment  for  a  certain  sum,  and  by  mist;ike  indorsed  a  larger  sum  on  the  writ  of 
execution  ;  in  an  action  for  an  escape,  he  would  h.ave  to  set  forth  the  judgment,  and 
could  not  recover  more  than  the  amount  of  the  judgment  Or  suppose  the  judgment 
by  mistake  to  have  heen  entered  up  for  more  than  was  due  or  recovered  at  the  trial, 
and  execution  was  issued  for  that  amount,  and  afterwards  the  plaintifT  applied  to  the 
Court  and  corrected  the  error  by  reducing  the  amount,  in  an  action  against  the  sheriff 
for  an  escape,  he  surely  would  be  liable  only  for  the  amount  really  due.] 

Watson,  in  reply.  Take  the  case  as  it  stood  on  the  day  of  the  arrest  in  execution, 
and  suppose  the  defendant  in  the  action  had  escaped  the  day  aftci',  and  the  plaintiff 
had  brought  his  action  against  the  sheriffs  on  that  day,  the  sheriffs  would  have  had 
no  means  of  examining  the  correctness  of  the  judgment  or  indorsement  on  the  writ, 
and  must  have  had  judgment  against  them  for  the  amount  indorsed  on  the  writ ;  and 
they  are  therefore  entitled  to  their  poundage  upon  the  sum  directed  to  be  levied.  If 
indeed  the  amount  indorsed  upon  the  writ  were  more  than  the  amount  of  the  judg- 
ment, the  sheriffs  would  only  be  entitled  to  poundage  upon  the  amount  of  the  judgment ; 
but  in  this  case  there  is  a  judgment  for  the  whole  amount  indorsed  upon  the  writ. 
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The  sheriffs  were  bound  to  obey  the  writ,  and  to  execute  it  accoixling  to  its  terms. 
They  could  not  come  to  the  Court  to  alter  the  indorsement  by  the  judgment,  which 
would  be  conclusive  against  them.  In  an  action  for  an  escape,  the  declaration  sets 
out  the  judgment  and  the  writ  delivered  to  the  sheriff;  and  if  the  judgment  and  the 
writ  correspond  therewith,  they  would  be  conclusive  against  [473]  him.  The  defen- 
dant might  shew  that  less  was  due,  but  the  sheriff  has  no  right  to  do  so.  The  right 
to  poundage  arises  on  the  making  of  the  arrest,  and  cannot  be  affected  by  anything 
which  takes  place  afterwards. 

Lord  Abinger,  C.  B.  I  have  always  thought  that  where  the  sheriff  is  charged 
in  debt  for  an  escape,  he  stands  in  the  same  situation  as  the  defendant  in  the  original 
action  ;  and  if  so,  he  is  entitled  to  all  the  equities  which  the  latter  would  have  had 
against  the  plaintiff,  and  may  shew  the  real  merits  of  the  case,  and  to  what  extent 
the  defendant  was  liable.  Then  his  right  to  poundage  is  to  be  measured  by  his 
liability.     The  Court,  however,  will  take  time  to  consider. 

Parke,  B.  I  have  some  difficulty  in  saying  that,  in  an  action  for  an  escape,  the 
plaintiff  is  not  entitled  to  recover  the  amount  of  the  judgment  as  originally  indorsed 
upon  the  writ.  No  doubt  the  Court  would  exercise  an  equitable  jurisdiction  over 
the  matter,  and  the  sheriff  might  shew  that  part  of  the  debt  had  been  paid,  but  that 
is  entirely  a  collateral  proceeding. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Abinger,  C.  B.  We  have  considered  this  case,  and  are  of  opinion  that  the 
sheriffs  are  not  entitled  to  poundage  on  the  sum  originally  indorsed  upon  the  ca.  sa. 
It  appeai-s  that  the  indorsement  on  the  writ  was,  by  mistake,  of  a  greater  sum  than 
the  amount  leally  due  ;  and  the  plaintiffs  claim  poundage  in  respect  of  the  sum  so 
indorsed.  Now,  by  the  statute  3  Geo.  1,  c.  15,  s.  17,  it  is  enacted,  "that  poundage 
shall  in  no  case  be  demanded  or  taken  upon  execution  of  any  writ  of  capias  ad  satis- 
faciendum, &c.,  or  upon  charging  any  person  in  execution  by  virtue  of  such  writ,  for 
any  greater  sum  than  the  real  debt  bona  fide  due  and  claimed  by  the  plaintiff  amounteth 
[474]  unto,  which  sum  the  plaintiff  shall  be  and  is  hereby  obliged  to  mark  and  specify 
on  the  back  of  such  writ  before  the  same  be  delivered  to  the  sheriff  to  be  executed." 
The  claim  of  the  sheriff'  for  poundage  is  plainly  limited  to  an  amount  calculated  with 
reference  to  the  sum  really  due  ;  and  although  the  amount  actually  indorsed  ma}', 
prima  facie,  be  the  basis  of  that  calculation,  yet  if  an  indorsement  be  made  by  mistake, 
and  that  mistake  be  corrected,  the  sheriff's  claim  must  be  regulated  accordingly. 

Judgment  for  the  defendant. 

Laird  v.  Pim  and  Another.  Exch.  of  Pleas  Jan.  18,  20,  1S4L — Where  a  party 
has  been  let  into  possession  of  lands  under  a  contract  of  purchase,  but  does  not 
complete  the  purchase,  and  refuses  to  pay  the  purchase-money,  and  no  conveyance 
is  executed,  the  vendors  cannot  recover  from  him  the  whole  amount  of  the 
purchase-money,  but  only  the  damages  actually  sustained  by  his  breach  of  contract. 
— In  assumpsit  by  the  vendor  against  the  purchasers  of  land,  the  declaration 
stated,  that  in  consideration  of  the  plaintiff''s  selling  to  the  defendants  certain 
land,  to  be  paid  for  as  soon  as  the  conveyance  should  be  completed,  the  defendants 
promised  to  purchase  and  pay  for  the  same.  Averment,  that  although  the  plaintiff 
had  allowed  the  defendants  to  enter  into  possession  of  the  lands,  and  had  always 
been  ready  and  willing  to  make  a  good  title,  and  offered  the  defendants  to  execute 
a  conveyance,  and  would  ha\e  tendered  a  proper  conveyance,  but  that  the  defen- 
dants discharged  him  from  so  doing;  yet  the  ilefend.uits  did  not  regard  their 
said  promise,  and  did  not  pay  the  plaintiff  the  purchase-money,  or  any  part 
thereof.  Plea,  that  no  conveyance  had  ever  been  made  or  executed  to  the  defen- 
dants: — Held,  on  general  demurrer,  that  the  plea  was  bad,  and  the  declaration 
good. — QuEere,  whether  the  declaration  would  have  been  sufficient  on  special 
demurrer. 

[S.  C.  8  Dowl.  P.  C.  860  ;  10  L.  J.  Ex.  2.59.  Distinguished,  Vales  v.  Gardiner,  1851, 
20  L.  J.  Ex.  327.  Applied,  East  London  Union  v.  The  MdropoUian  Baihmy,  L.  R. 
4  Ex.  310.     Referred  to.  Leader  v.  Tod-UeatUy,  [1891]  W.  N.  38.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  on  the  fith  day  of 
April,  1836,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendants,  would 
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sell  them  a  lot  oi-  parcel  of  land,  situated  between  Bidstoii  Road  and  Cleveland  Street, 
in  the  county  of  Chester,  at  the  price  or  rate  of  7s.  6d.  by  the  square  yard,  to  be  paid 
as  soon  as  the  conveyance  thereof  should  be  completed,  with  interest  thencefoith  on 
such  purchase-money,  at  the  rate  of  £5  per  cent,  by  the  year,  until  paid,  the  defen- 
dants to  have  the  liberty  of  making  bricks  and  erecting  steam-engines  on  such  lot  or 
parcel  of  land,  the  defendants  promised  the  plaintitf  to  purchase  the  said  lot  or  parcel 
of  land  of  the  plaintitt',  and  to  pay  him  for  the  same  at  the  rate  or  price  and  on  the 
terms  aforesaid.  Atid  the  plain-[475]-litf  says,  that  although  the  plaintiff,  relying  on 
the  said  promise  of  the  defendants,  did,  within  a  short  and  reasonable  time  from  the 
making  of  the  said  promise,  to  wit,  on  the  day  and  year  aforesaid,  allow  and  permit 
the  defendants  to  enter  into  and  take  possession  of  the  said  lot  or  parcel  of  land,  and 
the  defendants  did,  to  wit,  then,  take  such  possession  thereof,  and  have  continued  in 
such  possession  for  a  long  time,  to  wit,  hitherto :  and  although  the  plaintiff,  from  the 
time  of  making  the  said  promise  to  the  commencement  of  this  suit,  has  performed 
and  fulfilled  every  thing  on  his  part  to  be  performed  and  fulfilled,  and  has  always  been 
ready  and  willing  to  make  appear  to  the  defendants  a  good  and  sufficient  title  in,  and 
right  and  power  to  convey,  the  said  lot  or  parcel  of  land  in  fee-simple,  together  with  the 
liberty  aforesaid,  and  to  execute  and  complete  a  conveyance  thereof  in  fee-simple  to  the 
defendants,  together  with  the  liberty  aforesaid  ;  and  after  the  expiration  of  a  reasonable 
time,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  28th  of  October  1837, 
offered  the  defendants  to  execute  and  complete  a  conveyance  thereof,  together  with 
the  liberty  afoiesaid,  to  the  defendants,  and  would  then  have  tendered  to  the  defendants 
a  draft  of  a  proper  conveyance,  and  also  a  proper  conveyance,  for  the  purpose  afore- 
said, l)Ut  that  the  defendants  then  discharged  the  plaintiff'  from  so  doing  ;  of  all  which 
the  defendants,  from  the  time  of  making  the  .said  promise,  have  had  notice  :  yet  the 
defendants  did  not  regard  their  said  promise,  and  did  not  nor  would  pay  the  plaintiff 
the  said  purchase-money  for  the  said  lot  or  parcel  of  land,  together  with  the  said 
liberty,  or  any  part  thereof,  at  or  after  the  expiration  of  the  said  reasonable  time  as 
aforesaid,  or  at  anv  other  time,  but  have  wholly  neglected  and  refused  so  to  do ;  and 
the  plaintiff'  has  been  and  is  wholly  deprived  of  the  said  purchase-money,  amounting 
to  a  large  sum,  to  wit,  £4125,  together  with  interest  thereon,  to  which  he  ought  and 
otherwise  would  have  been  entitled  as  aforesaid.  [476]  There  were  also  counts  for 
use  and  occupation,  goods  sold  and  delivered,  and  upon  an  account  stated. 

The  defendants  pleaded  non  assumpserunt,  and  several  special  pleas,  of  which  the 
sixth  plea  (to  the  first  count)  was,  that  no  conveyance  of  the  said  lot  or  parcel  of  land, 
or  any  part  thereof,  has  ever  been  made  or  executed  or  completed  to  them  the  defen- 
dants, or  either  of  them,  or  to  any  person  on  their  behalf,  or  in  any  manner  whatsoever. 
Verification. 

The  plaintifi'  took  issue  on  all  the  pleas  except  the  above,  to  which  he  demurred 
generally,  and  the  defendants  joined  in  demurrer.  The  point  stated  for  argument 
by  the  plaintiff  was  as  follows  : — The  plaintiff  contends  that  the  execution  of  a  con- 
veyance was  not  a  condition  precedent  to  his  maintaining  this  action,  and  that  if  it 
were  it  has  been  waived,  and  that  conseiinently  the  plea  demurred  to  is  bad.  The 
defendants'  points  were  as  follows: — The  defendants  will  contend  that  the  plea  is  a 
sufficient  answer  to  the  first  count  of  the  declaration  ;  and  they  will  also  contend  that 
the  first  count  is  insuHicient,  inasmuch  as  it  shews  no  sufficient  Ineach  of  the  contract 
stated  in  that  count ;  and  al.so  that  the  statement  in  the  declaration,  that  the  plaintilV 
offered  to  execute  a  conveyance,  and  would  have  tendered  one,  l)ut  that  the  defendants 
dispen.sed  with  it,  is  no  sufficient  ground  for  alleging  as  a  breach  that  the  defendants 
did  not  pay  the  purchase-money  ;  and  that  upon  the  promise  sUited  in  the  first  count, 
the  non-payment  of  the  purchase-money  is  no  breach  of  contract  as  alleged  in  that 
count  ;  and  that  the  breach  alleged  in  the  first  count,  and  the  claim  to  damages  as 
therein  stated,  are  not  wairantcd  by  the  premises  or  allegations  in  that  count. 

The  cause  came  on  for  trial  upon  the  issues  in  fact,  before  liolfe,  U.,  at  the  last 
Liverpool  assizes,  when  it  appeared  that  the  defendants  (who  were  directors  of  a 
company  called  the  Haw-Mills'  and  Timber  Company,  for  which  the  purchase  [477] 
was  made)  had  been  put  into  possession  of  the  land  under  the  agreement,  and  had 
Uvken  therefrom  and  sold  a  quantity  of  brick  clay.  They  subsequently  refused 
altogether  to  complete  the  purchase,  upon  which  the  plaintiff  brought  this  action,  for 
the  recovery  of  the  |)uicliase  money,  anil  foi'  the  value  of  the  clay  so  taken  and  sold. 
It  was  contended  for  the  plaintitf  at  tlic  trial,  that  the  amount  of  the  purchase-raonoy 
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agreed  on,  with  interest,  was  the  proper  measure  of  damages  on  the  fiist  count.  For 
the  defendants  it  was  insisted,  that  the  plaintiff  could  not  be  entitled  to  recover  the 
purchase-money,  as  the  land  had  never  been  conveyed,  and  the  plaintiff  still  remained 
the  owner  of  it  as  before  the  agreement  for  sale  to  the  defendants.  The  learned 
Judge  was  of  opinion  that  the  plaintiff  could  not  recover  the  whole  purchase-money, 
but  was  entitled,  on  the  first  count,  to  such  damages  only  as  had  resulted  from  the 
defendants'  breach  of  their  contract :  and  a  verdict  was  accordingly  taken  for  the 
plaintiff'  for  £750,  made  up  as  follows  : — £680  for  interest  on  the  puichase-money  up 
to  the  commencement  of  the  action,  and  £70  for  the  value  of  the  brick  clay.  In  last 
Michaelmas  Term  (Nov.  3rd), 

Cresswell  moved,  pursuant  to  leave  I'eserved  by  the  learned  Judge,  for  a  rule  to 
shew  cause  why  the  damages  should  not  be  increased  by  the  sum  of  £412.5,  the  amount 
of  the  purchase-money.  The  plaintiff  is  entitled  to  recover  the  full  amount  of  the 
purchase-money.  This  is  a  contract  for  a  specific  plot  of  land,  to  which  the  plaintiff" 
has  shewn  a  good  title,  and  which  he  has  offered  to  convey  to  the  defendants  in 
pursuance  of  the  contract.  He  has  a  right  to  consider  them  as  the  owners,  and  to 
insist  on  payment  of  the  price.  Sir  E.  Sugden  (1  Vend.  &  P.,  10th  ed.  .374)  appears 
to  consider,  that  a  vendor  may  recover  the  piuchase-money  without  having  executed 
a  conveyance,  where  the  purchaser  has  discharged  [478]  him  from  so  doing. 
[Alderson,  B.  It  is  like  the  case  of  goods  bargained  and  sold,  and  an  action  brought 
for  not  accepting  them,  in  which  case  the  damages  sustained  by  the  breach  of  contract 
can  alone  be  recovered.]  There  the  plaintiff  treats  the  goods  as  still  his  own. 
[Parke,  B.  So  here,  the  land  is  still  yours  at  law :  you  might  bring  ejectment  for  it 
immediately  after  this  verdict.]  In  Hawkins  v.  Kemp  (3  East,  410),  which  was  an 
action  by  the  vendors  of  an  estate  against  the  vendee,  who  had  refused  to  prepare 
any  conveyance  as  required  by  the  conditions  of  sale,  or  to  pay  the  remainder  of  the 
purchase-money  beyond  the  deposit,  a  verdict  was  given  for  the  whole  residue  of  the 
purchase-money.  The  defendants  may  afterwards  go  into  equity  to  compel  a 
conveyance. 

Parke,  B.  The  measure  of  damages,  in  an  action  of  this  nature,  is  the  injury 
sustained  by  the  plaintiff  by  reason  of  the  defendants  not  having  performed  their  con- 
tract. The  question  is,  how  much  worse  is  the  plaintiff  by  the  diminution  in  the 
value  of  the  land,  or  the  loss  of  the  puichase-money,  in  consequence  of  the  non- 
performance of  the  contract  ?  It  is  clear  he  cannot  have  the  land  and  its  value  too. 
A  party  cannot  recover  the  full  value  of  a  chattel,  unless  under  circumstances  which 
import  that  the  property  has  passed  to  the  defendant,  as  in  the  ease  of  goods  sold  and 
delivered,  where  they  have  been  absolutely  parted  with,  and  cannot  be  sold  again. 
The  direction  of  my  Brother  Eolfe,  therefore,  was  quite  correct. 

Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

The  demurrer  was  now  argued  by 

Cowling,  for  the  plaintiff'.  The  execution  of  a  convey-[479]-ance  is  not  a  condition 
precedent  to  the  plaintifl's  recovering  in  this  action,  and  if  it  were,  it  has  been  waived 
lay  the  defendants.  The  plea  is  clearly  bad.  It  states  no  more  than  is  admitted  on 
the  face  of  the  declaration  ;  it  amounts  in  efl'ect  onl}^  to  a  demurrer  to  the  first  count. 
But  it  will  be  argued  that  that  count  is  bad.  It  is  submitted,  however,  that  although 
it  may  be  somewhat  more  diffuse  than  was  necessary,  it  is  good.  It  states  the  contract 
— the  possession  taken  by  the  defendants — the  plaintift''s  readiness  to  execute  a 
conveyance — the  expiration  of  a  reasonable  time — and  that  the  plaintiff'  offered  to 
execute  a  conveyance,  and  would  have  tendered  a  proper  conveyance,  but  that  the 
defendants  discharged  him  from  so  doing.  There  is  nothing  to  take  this  case  out  of 
the  ordinary  rule,  that  the  purchaser  is  bound  to  prepare  the  convej'ance ;  but  never- 
theless, the  plaintiff  has  offered  a  conveyance  here,  but  the  defendants  have  dispensed 
with  it.  That  condition  precedent,  if  it  be  one,  has  therefore  been  waived.  Then  it 
is  said  the  plaintift'  is  not  entitled  to  recover  the  whole  purchase-money  ;  but  the 
declaration  does  not  seek  to  do  so :  the  breach  is  only  for  the  damages  sustained  by 
the  non-performance  of  the  contract.  But  even  if  the  declaration  were  wrong  in 
seeking  to  recover  the  whole  purchase-money,  that  would  be  no  bar  to  the  action ; 
but  the  defendants  undertake  by  this  plea  to  say  something  in  bar  of  the  whole  action. 
[He  was  then  stopped  by  the  Court.] 

Wightman,  for  the  defendants.     The  first  count  of  the  declaration  is  bad.     The 
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breach  alleged  does  not  properly  follow  from  the  premises  stated.     The  count  alleges 
that,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendants,  would  sell 
them  a  lot  or  parcel  of  land,  itc.  at  the  price  of  7s.  6d.  the  square  yard,  to  be  paid  as 
soon  as  the  conveyance  thereof  should  be  completed,  &c.,  the  defendants  promised  the 
plaintiff  to  purchase  the  land  of  [480]  him,  and  to  pay  him  for  the  same  at  the  rate  or 
price  and  on  the  terms  aforesaid  :  and  the  breach  assigned  is,  that  the  defendants  did 
not  regard  their  promise,  and  did  not  nor  would  pay  the  plaintiff  the  said  purchase- 
money,  &c.     There  is  no  good  breach,  therefore,  unless  the  defendants  were  bound 
under  the  circumstances  to  pay  the  purchase-money  ;  if  they   were   not  it  is  a  bad 
breach,  and  the  plaintiff  cannot  recover  in  respect  of  it.     The  rule  as  to  dependent 
covenants  is   thus  laid  down   in  the   notes  to  the  case  of  Pc/rdage  v.  Cole  (1  Saund. 
320  a.,  n.  (4)) : — "  It  is  justly  observed,  that  covenants  &c.,  are  to  be  construed  to  be 
dependent  or  independent  of  each  other,  accoiding  to  the  intention  and  meaning  of 
the  parties,  and  the  good  sense  of  the  case  ;  and  technical  words  should  give  way  to 
such  intention."     The  following  rules  are  then  enunciated  : — 1.  "  If  a  day  be  appointed 
for  payment  of  money  or  part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to 
happen,  or  may  happen,  before  the  thing  which  is  the  consideration  of  the  money  or 
other  act  is  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for  not  doing 
such  other  act,  before  performance  ;  for  it  appears  that  the  party  relied  upon  his 
remedv,  and  did  not  intend  to  make  the  performance  a  condition  precedent :  and  so 
it  is  where  no  time  is  fixed  for  peiformance  of  that  which  is  the  consideration  of  the 
money  or  other  act."     A  vendor,   therefore,   may  declare  for  non-payment  of   the 
purchase-money  on   a  certain    day,  although   no   conveyance    have   been    executed. 
"But,  '1,  when  a  day  is  appointed  for  the  payment  of  money,  &c ,  and  the  day  is  to 
happen  after  the  thing  which  is  the  consideration  of  the  money,  &c.  is  to  be  performed, 
no  action  c;in  be  maintained  for  the  money,  &c.,  before  performance."     The  present 
case  falls  within  the  latter  rule.     It  does  not  appear  here,  that  if  the  plaintiff  were  to 
recover  the  purchase-money,  the  defendants  would  have  any  remedy  against  him  for 
the  land  ;  they  only  stipulate  to  pay  as  [481]  soon  as  the  conveyance  shall  be  com- 
pleted.    [Parke,  B.     The  conve3'ance  and  the  payment  are  to  be  contemporaneous 
acts.]     A  tender  of  the  conveyance  is  not  suHicient;  it  must  be  executed  before  pay- 
ment can  be  enforced.     So,  "  if  two  men  should  agree,  one  that  the  other  should  have 
his  horse,  the  other  that  he  will  pay  £10  for  him,  no  action  lies  for  the  money  till  the 
horse  be  delivered:"   Thorjicw.   Thm-pe  (1  Satk.   171;  Ld.   Raym.  662).     [Parke,  B., 
referred  to  Kiiujht  v.  Keech  (Skin.  344).]     It  does  not  appear  here  that  there  were  any 
mutual  remedies,  or,  if  there  were,  that  the  defendants  intended  to  rely  upon  them  : 
they  stipulated  to  pay   their  mone}'  only  when  the  purchase  was  completed ;   and 
although  they  may  have  subjected  themsehes  to  an  action  for  damages,  they  are  not 
liable  to  this  action  until  after  the  execution  of  the  conveyance.     The  plaintiff"  has 
therefore  mistaken   his  remedy  ;    he  should  have  declared  merely  for  damages  for 
the  non-completion  of  the  contract,  whereas  here  his  only  breach  is  the  non-payment 
of  the   purchase-money,   which,  on  this   statement,   he  is   not  entitled  to  :   IFarn  v. 
Hickjord  (7  Price,  5.50),  rhillips  v.  Fielding  (2  H.  Bl.  123). 

The  Court  then  called  on 

Cowling  to  proceed  with  his  argument.  In  the  first  place,  the  count  does  not 
claim  to  recover  the  whole  purchase-money.  The  i)reach,  it  is  true,  states  that  the 
defendants  did  not  nor  would  pay  the  plaintitl' the  said  purchase-money,  or  any  ])art 
thereof,  and  that  the  plaintiff  has  been  and  is  wholly  (lepri\ed  of  it.  But  it  would 
ha\e  been  suilicicnt  if  it  had  alleged  merely,  that  the  defendants  did  not  regard  their 
said  promise,  and  then  concluded  to  the  damage  of  the  plaintiff,  &c.  The  special 
damage  alleged  cainiot  be  traversed  or  demurred  to,  and  the  plaintitl'  may  [482] 
always  recover  for  the  damage  properly  alleged.  Under  that  form  of  breach,  the 
plaintiff"  might  have  recovered  all  that  he  has  actually  recovered  in  this  action  ;  and 
upon  this  demurrer,  (the  plea  being  to  the  whole  count),  the  only  question  is,  whether 
the  plaintill'  is  entitled  to  recover  anything.  Jmies  v.  Barkley  (2  Dougl.  684)  is  an 
expiess  authority  for  the  plaintitl".  There  it  was  agreed  that  on  the  plaintifl's,  who 
were  assignees  of  a  bankrupt,  assigning  the  e(iuity  of  redemption  in  certain  Bank 
Stock  to  li.,  a  mortgagee,  and  executing  to  him  a  general  release,  the  defendant  should, 
four  months  after  the  allowance  of  the  bankrupt's  certiticate,  pay  a  certain  sum  to  the 
plaiiititl's  for  the  benefit  of  the  creditors.  '1  he  declaration  st-aled,  that  the  plainlitl's 
had  at  all  times  since  the  agreement  been  ready  and  willing,  and  at  the  expiratioa  of 
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the  four  months,  viz.  on  &c.,  offered  to  assign  the  equity  of  redemption  to  L.,  and  to 
execute  a  general  release,  and  did  then  and  there  tender  to  the  defendant  a  draft  of 
such  assignment  and  release  to  L.,  for  the  defendant's  approbation,  and  did  then  and 
there  ofter  to  execute  and  deliver,  and  would  have  executed  and  deliverd  to  the 
defendant,  such  assignment  and  release,  but  that  the  defendant  then  and  there 
absolutely  discharged  the  plaintiti's  from  executing  the  same,  or  any  assignment  or 
release  whatever :  and  it  was  held,  on  demurrer,  that  the  plaintiffs  might  maintain 
their  action  for  the  non-payment  of  the  money  by  the  defendant :  on  the  ground,  that 
where  something  is  covenanted  or  agreed  to  be  performed  by  each  of  two  parties  at 
the  same  time,  he  who  was  ready  and  ofiered  to  perform  his  part,  but  was  discharged 
by  the  other,  may  maintain  an  action  against  the  other  for  not  performing  his  part. 
Glazehrook  v.  Woodrmo  (8  T.  K.  366),  Goodisson  v.  Nunn  (4  T.  R.  761),  and  Martin  v. 
Smith  (6  East,  555),  ai'e  authorities  to  the  same  effect.  [Parke,  B.  [483]  Your  argu- 
ment is,  that  nothing  remains  to  be  done  which  is  beneficial  to  the  plaintiff,  but  the 
payment  of  the  money.]  Yes  ;  the  plaintiff  has  perhaps  even  done  more  than  was 
necessary.  In  Glazchivok  v.  li'uodioiu,he  Blanc,  J.,  says — "The  payment  is  the  con- 
sideration for  the  conveyance,  and  cannot  be  enforced  till  that  be  made,  or  at  least 
offered  to  be  made,  by  the  plaintiff."     Here  more  than  that  is  shewn  to  have  been  done. 

Wightman.  Unless  the  defendants  ar'e  bound  to  pay  the  purchase-money,  no 
damages  can  be  recovered  for  the  non-payment  of  it :  the  plaintiff,  therefore,  must 
shew  not  only  that  the  defendants  did  not  pay,  but  also  that  they  were  bound  to  pay. 
The  cases  cited  on  the  other  side  are  distinguishable,  and  fall  within  the  first  rule  cited 
from  the  note  to  Fordage  v.  Cole.  In  all  of  them,  the  conveyance  was  to  be  executed, 
and  payment  to  be  made,  on  a  certain  day ;  and  when  the  plaintiff  had  done  all  that 
it  was  incumbent  upon  him  to  do  on  that  day,  the  non-payment  was  a  breach  of 
contract  on  the  part  of  the  defendant.  But  here  the  time  for  payment  has  not  yet 
arrived.  [Parke,  B.  In  Jones  v.  Barkley,  the  payment  depended  on  the  previous  act 
of  assignment,  as  here  of  conveyance.]  There  was  in  that  case  a  fixed  day  appointed  : 
the  defendant  was  not  bound  to  pay  until  that  day,  although  all  the  conditions 
precedent  had  been  performed  by  the  plaintifts  ;  but  on  the  other  hand,  he  was  bound 
to  pay  on  that  day,  unless  he  could  shew  good  cause  to  the  contrary.  [Lord 
Abinger,  C.  B.  The  day  was  material  until  the  four  months  had  elapsed,  but  not 
afterwards.  Parke,  B.  After  the  expiration  of  the  four  months,  Jones  v.  Barklei/ 
became  identical  with  the  present  case ;  the  money  was  then  to  be  paid  simply  on 
the  e.xecution  of  the  assignment.  Lord  Mansfield  says,  "The  question  is,  whether 
there  was  a  suHicient  performance.  The  party  must  shew  he  was  ready  ;  but  if  the 
other  stops  him  on  the  ground  of  an  intention  [484]  not  to  perform  his  part,  it  is  not 
necessary  for  the  first  to  go  farthei',  and  do  a  nugatory  act."]  But  here  the  money 
is  not  to  be  paid  until  after  the  completion  of  the  conveyance.  True,  it  is  by  the 
defendants'  default  that  it  is  not  completed,  and  they  may  be  liable  in  damages  for 
that  default ;  but  not  for  non-payment  of  the  money,  until  the  time  for  payment  of 
it  has  actually  arrived.  The  case  falls  entirely  within  the  rule  laid  down  by  Lord 
Holt  in  Thorpe  v.  Thorpe.  Then  as  to  the  breach,  it  is  clear  that  it  must  be  tiiken  to 
be  contained  in  the  express  allegation  that  the  defendants  did  not  pay  the  purchase- 
money  after  a  reasonable  time.  Suppose  the  Court  held  that,  on  this  declaration,  the 
plaintiff  might  recover  the  whole  purchase-money  ;  what  counter-remedy  have  the 
defendants?  Mutual  promises  are  not  even  alleged.  [Lord  Abinger,  G.  B.  It  is 
certainly  informal ;  but  does  it  not  amount  in  substance  to  a  complaint  against  the 
defendants  for  not  completing  the  purchase  'V\  Assuming  it  to  be  so,  still  that  does  not 
entitle  the  plaintifis  to  recover  the  purchase-money  :  but  the  non-completion  of  the 
purchase  is  not  assigned  as  a  breach,  but  is  stated  before  the  allegation  of  the 
breach. 

Lord  Abinger,  C.  B.  I  think  that  the  breach  is  informally  alleged,  and  that  the 
words,  "  that  the  defendants  did  not  regard  their  said  promise,"  are  not  sufficient  to 
constitute  a  good  breach,  so  as  to  cure  the  defect ;  but  the  objection,  as  it  arises  on 
general  demurrer,  cannot  prevail.  With  regard  to  the  averment  of  the  plaintift"s  being 
ready  and  willing,  and  having  offered,  to  execute  a  conveyance,  the  case  of  Jones  v. 
Barkley  appears  to  be  an  express  authority,  and  must  govern  the  present  case.  The 
averment  is,  that  the  plaintiff'  offered  to  execute  a  conveyance,  and  would  have  tendered 
a  proper  conveyance,  but  that  the  defendants  discharged  him  from  so  doing.  That, 
coupled  with  the  other  allegations  in  the  declaration,  is  substantially  the  same  as  if 
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it  had  been  averred  that  the  [485]  defendants  had  refused  to  execute  a  conveyance 
actually  tendered  to  thena.     Our  judgment  must  therefore  be  for  the  plaintiff. 

Parke,  E.  I  have  had  considerable  doubt  on  this  case  in  the  course  of  the  argu- 
ment, but  I  have  at  length  arrived  at  the  same  conclusion  as  that  stated  by  my  Lord. 
This  declaiation  is  certainly  informally  drawn,  but  I  think  it  is  sufficient  on  general 
demuirer,  upon  the  principle  laid  down  in  Jones  v.  Barkley.  Upon  the  facts  alleged 
in  this  declaration,  the  plaintiff  is  substantially  in  the  same  situation,  for  the  purpose 
of  recovering  the  money,  as  if  all  had  been  done  on  his  part  which  he  engaged  to  do. 
It  does  not  follow  that  he  shall  recover  the  whole  piu'chase-money,  but  he  is  in  the 
same  situation  for  the  purpose  of  recovering  damages  for  the  non-payment  of  the 
price,  as  if  all  had  been  done  by  him.  The  distinction  which  it  has  been  attempted 
to  draw  between  this  case  and  Jones  v.  Barldcy,  is  no  distinction  at  all ;  it  proceeds 
altogether  on  the  ground,  that  there  two  contemporaneous  acts  were  to  be  done  on 
a  particular  day:  but  the  case  is  just  the  same  whether  two  contemporaneous  acts 
are  to  be  done  at  an  indefinite  time,  or  on  a  specified  day.  The  only  distinction  is, 
that  in  that  case  one  simple  act  was  to  be  done  by  the  plaintiffs,  which  the  defendant 
discharged  them  from  doing  ;  here,  what  the  plaintifl'  has  to  do  is  somewhat  more  com- 
plicated ;  first  he  is  to  make  a  good  title,  then  the  defendants  are  to  prepare  the 
conveyance,  and  the  plaintiff  to  e.vecute  it;  and  the  defendants  having  discharged 
him  from  doing  that,  it  is  the  same  as  if  it  had  been  done.  According  to  Jones  v. 
Karkky,  therefore,  the  plaintiff  is  in  the  same  situation  as  if  he  had  performed  all 
his  part  of  the  agreement ;  that  is,  as  if  he  had  perfected  a  conveyance.  That  is 
the  conclusion  to  which  I  have  at  length  arrived,  and  to  which,  perhaps,  I  should 
not  have  come  but  for  the  case  of  Jones  v.  Harkky.  This  is  all  on  [486]  general 
demurrer ;  had  the  question  arisen  on  special  demurrer,  I  doubt  whether  I  should 
have  come  to  the  same  conclusion. 

GuRNEY,  B.  and  Kolfe,  B.  concurred. 

Judgment  for  the  plaintiff.((i) 


Palmer  and  Another  v.  Gooden  and  Others.  Exch.  of  Pleas.  Jan.  25,  1841. 
— Plea,  to  an  action  of  covenant  for  rent  due  for  turnpike  tolls,  that  before  it 
became  due,  the  trustees,  on  &c.,  entered  into  and  upon  a  certain  part  of  the 
tolls,  and  then  ejected,  expelled,  put  out,  and  removed  the  defendant  from  the 
possession  thereof,  and  kept  and  continued  him  .so  ejected,  &c.  from  thence 
hitherto,  lieplication,  that  the  trustees  did  not  enter  into  or  upon  the  said 
part  of  the  tolls,  or  eject,  &c.  the  defendant  from  the  possession  thereof,  mode 
et  formS. : — Held  bad  on  special  demurrer,  as  putting  in  issue  not  only  the 
expulsion,  which  was  the  only  material  allegation  of  the  plea,  but  also  the  entry, 
which  was  immaterial. 

[S.  C.  9  Dowl.  P.  C.  248  ;  10  L.  J.  Ex.  13.5 :  reversed,  8  M.  &  W.  890.] 

Covenant,  by  the  trustees  of  the  Honiton  turnpike-road,  for  rent  due  for  turnpike- 
tolls  denii.sed  to  the  defendants,  and  payable  by  certain  monthly  payments.  Breach, 
the  non-payment  of  five  such  monthly  payments.  Second  plea,  as  to  the  sum  of 
i^c,  parcel  ^c.  ;  actionem  non,  because  liefore  the  said  sum  of  &c.  became  due,  and 
after  the  making  of  the  said  indenture,  to  wit,  on  i^c,  the  said  trustees  in  the  said 
indcntni'c  and  in  the  declaration  mentioned,  with  force  and  arms  &c.,  entered  into 
and  upon  a  certain  part  or  portion  of  the  said  demised  tolls,  that  is  to  say,  i^-c.  [setting 
out  certain  of  the  tolls],  and  then  ejected,  expelled,  put  out,  and  removed  the  defen- 
dant, Robert  Gooden,  from  the  possession  thereof,  and  kept  and  continued  him  so 
ejected,  expelled,  put  out,  and  removed,  from  thence  hitherto.  Verification.  There 
was  also  a  third  plea,  differing  from  the  second  only  in  stating  that  the  tolls  from 
which  the  defendant  was  evicted,  were  certain  tolls  on  lime  use  for  agricultural 
purposes. 

Replication,  that  the  said  trustees  did  not  enter  into  or  upon  the  said  part  or 
portion  of  the  said  demised  tolls,  or  eject,  expel,  put  out,  or  remove  the  defendant, 
Robert  Gooden,  from  the  possession  thereof,  modo  et  formft. 

(a)  See  Poole  v.  Hill,  6  M.  &  W.  835. 
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Special  demurrer,  assigning  for  cause,  that  the  replication  puts  in  issue  the  entry, 
which  is  an  immaterial  fact,  as  well  as  the  expulsion,  which  is  the  only  material  fact 
[487]  alleged  in  the  plea  ;  that  it  puts  in  issue  two  facts,  whereas  it  ought  to  put 
in  issue  one  only,  &c. 

Cowling,  iu  support  of  the  demurrer.  The  replication  is  bad.  The  traverse  ought 
to  have  been  confined  to  the  substantial  allegation  of  the  plea,  namely,  the  eviction, 
whereas  it  comprehends  also  the  immaterial  fact  of  the  entry  :  Hodgskin  v.  Queenborough 
(Willes,  129),  Bushell  v.  Leclmm-e  (Lord  Kaym.  369).  There  may  be  an  eviction  with- 
out an  entry,  and  the  former  is  the  only  material  part  of  the  plea.  In  Vin.  Abr. 
Disseisin  (G.  5),  it  is  said, — "  If  a  man  hath  a  house,  and  locks  it  and  departs,  and 
another  comes  to  his  house  and  takes  the  key  of  the  door  into  his  hand,  and  says  that 
he  claims  the  house  to  himself  in  fee,  without  any  entry  into  the  house,  this  is  a 
disseisin  of  the  house."  And  again  (id.  (C.  7)) — "If  a  man  that  has  a  right  to  enter 
into  lands,  in  coming  towards  the  land  is  disturbed  from  entering,  this  is  a  disseisin." 
[Parke,  B.  I  do  not  know  how  an  entry  could  be  made  on  tolls.]  How  then  can  the 
defendants  prove  the  issue  cast  upon  them  by  the  replication?  The  averment  of 
entry  is  a  mere  inference  of  law,  like  that  of  the  entry  of  a  tenant,  alleged  in  covenant 
or  debt  for  rent,  and  cannot  be  traversed.  The  case  resembles  that  of  the  traverse  of 
a  particular  day,  where  time  is  not  material :  Hawe  v.  I'lanner  (1  Saund.  13). 

Crowder,  contra.  The  replication  does  in  fact  take  issue  on  the  only  point  which 
was  traversable.  The  entry  being  wholly  immaterial,  and  indeed  impossible,  the 
denial  of  it  does  not  throw  any  onus  of  proof  on  the  defendants  ;  and  it  is  in  eft'ect 
a  denial  of  the  eviction  only.  The  cases  referred  to  on  the  other  side  only  prove  that 
an  issue  on  the  eviction  only  would  have  been  good  :  but  the  eviction  includes  an 
entry.  The  averments  of  payment  by  the  [488]  defendant,  and  acceptance  in  satis- 
faction by  the  plaintiff,  may  be  included  in  one  traverse:  JFebb  v.  IFcatherby  (1  Bing. 
N.  C.  502  ;  1  Scott,  477).  [Parke,  B.  There  mu.st  have  been  an  acceptance  in  satis- 
faction, to  constitute  a  payment  in  satisfaction  :  the  one  proposition  is  involved  iu  the 
other.]     So  here,  the  eviction  involves  an  entry. 

Per  Curiam.  The  plaintiffs  have  included  immaterial  matter  in  their  traverse, 
which  they  ought  not  to  have  done.  The  replication  is  contrary  to  the  usual  forms 
of  pleading.     You  had  better  amend. 

Leave  to  the  plaintiffs  to  amend  on  payment  of  costs  ;  otherwise 

Judgment  for  the  defendants.  (J) 


Watkins  v.  Wake.     Exch.  of  Pleas.     Jan.  25,  1841. — Debt  is  maintainable  on 
a  bill  of  exchange  by  indorsee  against  his  immediate  indorser. 

[S.  C.  9  Dowl.  P.  C.  248;  10  L.  J.  Ex.  135.] 

Debt  upon  a  bill  of  exchange  for  X40,  by  indorsee  against  his  immediate  indorser. 
General  demurrer,  and  joinder. 

G.  T.  White,  in  support  of  the  demurrer.  Debt  is  not  maintainable  against  the 
indorser  of  a  bill  of  exchange :  the  only  remedy  is  by  assumpsit.  The  promise  of  an 
indorser  is  not  an  absolute  undertaking  to  pay  the  bill,  but  is  iu  the  nature  of  a 
collateral  engagement  only,  to  pay  if  the  acceptor  makes  default.  And  Randall  v. 
Rigby  (4  M.  &  W.  130)  is  an  authority  to  shew  that  debt  cannot  be  maintained  on  a 
collateral  covenant.  No  case  has  yet  decided  that  debt  is  maintainable  by  an 
indorsee  against  an  indorser  of  a  bill  of  exchange.  In  Bishop  v.  Young  (2  Bos.  &  P. 
78),  it  was  held  that  debt  [489]  would  lie  by  the  payee  against  the  maker  of  a  pro- 
missory note  ;  and  it  appeared  also,  by  the  declaration,  that  the  note  was  expressed 
to  be  made  for  value  received.  So,  in  Priddy  v.  Henbrey  (1  B.  &  Cr.  674  ;  3  D.  &  R. 
165),  the  action  was  by  the  drawer  against  the  acceptor  of  a  bill,  and  it  was  shewn 
to  have  been  given  for  value  received  in  goods.  In  Hatch  v.  Trayes  (3  P.  &  D.  408), 
also,  the  action  was  by  payee  against  maker  of  a  note  ;  and  in   JFatson  v.  Kighthy 

(b)  The  plaintiffs  declined  to  amend,  and  there  was  judgment  for  the  defendants, 
which,  however,  has  since  been  reversed  on  error  in  the  Exchequer  Chamber.  See 
post,  vol.  8. 
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(il)id.),  by  drawer  against  acceptor  of  a  bill.  In  all  these  cases,  the  party  sued  was 
primarily  liable.  But  debt  will  not  lie  by  the  indorsee  against  the  acceptor  of  a  bill : 
C'looes  V.  Jniliams  (3  Bing.  N.  C.  S68 ;  .5  Scott,  68).  Here  the  defendant  is  described 
and  sued,  not  as  a  drawer,  but  as  an  indorser. 

Peacock,  contra.  Debt  will  lie  on  a  bill  or  note,  wherever  there  is  a  privity  of 
contract  between  the  parties  :  Bishop  v.  Young,  Prkldij  v.  Henhrey.  Therefore,  on  a 
bill  payable  to  the  order  of  the  drawer,  debt  is  maintainable  at  the  suit  of  the  first 
indorsee  against  the  drawer :  Stratlon  v.  Hill  (.'J  Price,  2.o3 ;  2  Chit.  126).  That  case 
is  expressly  in  point,  because  every  indorser  is  in  law  a  new  drawer.  The  action 
cannot,  indeed,  bo  maintained  by  an  indorsee  against  the  acceptor,  or  against  a  prior 
indorser  ;  because,  in  sucli  case,  there  is  no  debt  between  the  parties.  But  the  contract 
of  an  indorser  with  the  party  to  whom  he  indorses,  is  not  a  conditional  engagement 
to  pay  the  acceptor's  debt,  but  a  direct  contract  to  pay  his  own  debt,  if  the  acceptor 
do  not  pay  for  him.  Any  party  may  sue  in  debt  the  party  to  the  bill  immediately 
before  himself,  who  is  therefore  his  debtor  on  the  bill,  and  against  whom  the  bill 
would  be  evidence  of  an  original  debt  due  from  him  to  the  party  suing,  to  sustain  an 
indebitatus  count. 

White,  in  reply.  The  privity  of  contract,  which  is  sufficient  to  enable  a  party  to 
sue  in  debt,  means  a  privity  [490]  independent  of  any  security,  and  that  is  the  ground 
upon  which,  according  to  the  judgment  of  Bayley,  B.,  in  Priddy  v.  Henhrey,  the 
decision  in  Bishop  v.  Young  proceeded.  Where  the  defendant  is  drawer  as  well  as 
indorser,  he  may  be  liable  in  debt,  because  the  indorsement  does  not  alter  his  original 
liability.  But  the  engagement  of  the  indorser  is  a  merely  collateral  one,  on  the 
default  of  the  acceptor,  to  take  upon  himself  his  debt. 

Lord  Ai!iN(iER,  C.  B.  The  case  of  Sinitton  v.  Hill  is  a  sufficient  authority  to  shew, 
that  where  the  bill  has  been  transferred  immediately  from  the  defendant  to  the 
plaintiti',  debt  will  lie ;  and  the  point  having  been  once  determined,  I  see  no  reason 
why  we  should  depait  from  that  decision.  The  promise  of  the  drawer,  as  well  as  of 
the  indorsei',  is  a  conditional  one  to  pay  on  the  acceptor's  making  default ;  yet  that 
case  recognizes  the  principle  that  debt  lies  by  the  payee  against  the  drawer,  and  the 
same  principle  applies  here. 

Parke,  B.  I  have  also  no  doubt  that  debt  is  maintainable  in  this  case,  by  reason 
of  the  privity  between  the  parties.  The  case  of  Stratlon  v.  Hill  is  a  precise  authority 
in  favour  of  the  plaintiff;  that  case  is  thus  explained  in  the  judgment  of  the  Court 
in  I'riildy  v.  Henbrey  : — "The  only  ground  upon  which  that  decision  could  properly 
have  proceeded  was  this,  that  between  the  immediate  indorser  and  his  indorsee  there 
was  privity.  The  indorsement  implied  that  the  indorser  was  debtor  pro  tanto  to  the 
indorsee,  and  that  the  indorsement  was  a  contract  by  the  indorser  that  that  debt 
should  be  duly  paid."  The  act  of  indorsement  is  an  admission  of  a  debt  due  from  the 
indorser  to  his  indorsee,  and  also  implies  a  conditional  promise  to  pay  that  debt  if  the 
acceptor  do  not,  and  upon  having  due  notice  of  the  dishonour  of  the  bill.  On  those 
events  occurring,  it  becomes  an  absolute  debt  payable  on  request.  The  law  [491]  is 
so  laid  down  in  Stratlon  v.  Hill,  and  I  think  that  is  a  just  and  sound  principle. 

Al.DERsoN,  B.  I  am  of  the  same  opinion.  The  circumstances  stated  in  this 
declaration  shew,  that,  as  between  these  parties,  there  is  a  debt  of  £40. 

Judgment  for  the  plaintiff. 


Chkistie  v.  Pkart.  Exoh.  of  Pleas.  Jan.  25,  1841. — In  an  action  brought  by  the 
public  officer  of  a  joint  stock  banking  copartnership,  established  under  the  7  Geo.  4, 
c.  4(),  it  is  sufficient  to  state  in  the  declaration,  that  the  plaintiti'  is  the  manager 
of  a  certain  joint-stock  copartnership  established  for  the  purpose  of  banking,  and 
that  he  has  been  duly  named  and  appointed  as  the  nominal  plaintiff  on  behalf  of 
the  copartnership,  under  the  provisions  of  the  statute,  without  stating  expressly 
that  he  has  been  named  as  manager,  or  that  the  copartnership  has  been  estab- 
lished, under  the  provisions  of  the  act. — In  assumpsit  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  the  declaration,  after  stating  that  the  bill  was  not 
paid,  although  duly  presented  on  the  day  when  it  became  due,  alleged  that  the 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  promised  the 
plaintiff'  to  pay  him   the  said   bill   according  to  the  tenor  and  effect  of  his  said 
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acceptance : — Held  sufficient   on  special  demurrer,  as  amounting,  after  the  bill 
became  due,  to  a  promise  to  pay  on  request. 

[S.  C.  9  Dowl.  P.  C.  291 ;  10  L.  J.  Ex.  195.] 

Assumpsit  hy  the  plaintiff,  as  manager  of  the  Eastern  Bank  of  Scotland,  against 
the  defendant  as  acceptor  of  a  bill  of  exchange,  drawn  by  J.  H.  L.,  and  indorsed  by 
him  to  the  Banking  Company.  The  declaration  commenced  thus  : — "  William  Christie, 
the  manager  of  a  certain  joint-stock  company  or  copartnership,  the  shares  whereof  are 
transferable,  established  in  Scotland  for  the  purpose  of  banking,  under  the  name  and 
description  of  the  Eastern  Bank  of  Scotland,  which  said  William  Christie  hath  been 
duly  named  and  appointed  as  the  nominal  plaintiff'  for  and  on  behalf  of  the  said 
copartnership,  under  and  according  to  the  provisions  of  a  certain  act  of  Parliament 
made  and  passed  in  the  7  Geo.  4,  intituled  &c.,  complains"  &c. :  and  after  alleging 
the  acceptance,  indorsement,  &c.,  of  the  bill,  the  declaration  stated,  that  the  bill  was 
not  paid,  although  duly  presented  on  the  day  when  it  became  due,  and  that  the 
defendant  "  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  promised  the  said 
copartnership  to  pay  them  the  amount  of  the  said  bill,  according  to  the  tenor  and 
effect  of  his  said  acceptance  thereof." 

[492]  Special  demurrer,  on  the  grounds, — 1st,  that  it  was  not  alleged  in  the 
declaration  that  the  plaintiff  was  named  manager  in  pursuance  of  the  act  of  Parlia- 
ment, or  that  the  society  was  established  in  Scotland  under  the  provisions  of  the  act ; 
and  2ndly,  that  the  promise  alleged  in  the  declaration  was  insensible  and  repugnant, 
and  would  not  by  law  be  inferred,  inasmuch  as  it  was  a  promise  which  it  would  be 
impossible  to  perform,  if  made,  as  alleged,  after  the  bill  was  due. 

Bayley,  in  support  of  the  demurrer,  having  mentioned  the  first  point,  the  Court 
referred  to  Spilhr  v.  Johmon  (6  M.  &  W.  570)  as  an  authority  against  him.  On  the 
second,  he  urged  that  the  promise  was  improperly  stated  ;  it  ought  to  have  been 
alleged  as  a  promise  by  the  defendant  to  pay  the  bill  when  he  should  be  thereunto 
afterwards  requested.  Donaldson  v.  Thompson  (id.  316)  appeared  to  be  an  authority 
against  the  defendant,  but  that  was  an  action  against  the  maker  of  a  promissory  note, 
which,  on  the  face  of  it,  imports  a  promise  to  pay. 

Per  Curiam.  After  the  dishonour  of  a  bill,  it  is  payable  on  request ;  a  promise, 
therefore,  by  the  acceptor,  after  the  bill  is  due,  to  pay  it  according  to  the  tenor  and 
eflect  of  his  acceptance,  is  a  promise  to  pay  it  on  request.  The  effect  of  the  acceptance 
is,  after  dishonour,  to  make  the  bill  payable  on  request. 

Judgment  for  the  plaintift'. 

[493]  Mary  Ann  Jones,  Administratrix  of  Richard  Jones,  Deceased  v.  John 
Williams.  Exch.  of  Pleas.  Jan.  26,  1841. — A  declaration  in  assumpsit  stated, 
that  in  consideration  that  R.  J.  in  his  lifetime  (of  whom  the  plaintiff  was  adminis- 
tratrix) would  execute  a  bond  to  W.  J.  in  the  penal  sum  of  £600,  the  defendant 
undertook  that  he  would  save  harmless  and  indemnify  R.  J.,  his  executors  and 
administrators,  from  any  loss  or  damage  bj'  I'cason  of  his  executing  the  bond  : 
the  declaration  then  averred  the  execution  of  the  bond  by  K.  J.,  his  death,  and 
the  grant  of  administration  to  the  plaintiff,  and  that  the  plaintiff,  as  adminis- 
tratrix, became  liable  to  pay  and  satisfy  the  bond  to  W.  J.,  of  which  the  defen- 
dant had  notice  ;  but  that  the  defendant  did  not  indemnify  the  plaintiff,  as 
such  administratrix,  from  loss  or  damage  by  reason  of  the  execution  of  the  bond  ; 
by  means  whereof  the  plaintiff,  as  administratrix,  was  called  upon,  and  forced 
and  obliged,  to  pay,  and  did  pay  to  W.  J.  the  sum  of  £310,  secured  by  the 
bond,  and  a  further  sum  for  the  costs  of  an  action  against  her,  &c.  Plea,  that  the 
plaintiff,  as  administratrix,  was  not  called  upon,  or  forced  or  obliged,  to  pay,  nor 
did  she  pay  to  W.  J.  the  monies  in  the  declaration  mentioned,  nor  was  she 
damnified  as  therein  mentioned,  in  manner  and  form,  &c.  The  bond,  when  pro- 
duced on  the  trial,  appeared  to  be  subject  to  a  condition  for  repayment  of  the 
sum  secured,  with  interest,  "at  or  before  the  expiration  of  six  months'  notice  to 
be  given  to  pay  the  same : "  and  there  was  no  proof  of  such  notice  having  been 
given.  It  appeared,  however,  that  the  defendant  had  notice  of  the  action  being 
commenced  against  the  plaintiff  on  the  bond  (which  was  stayed  by  a  Judge's 
order  on  payment  of  debt  and  costs),  and  did  not  come  in  to  defend  it: — Held, 
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that  this  was  sufficient  to  entitle  the  plaintifl'  to  recover  on  the  above  issue. — The 
defendant's  undertaking  was  contained  in  two  letters,  addressed  to  C.  J.,  the 
brother  of  the  plaintiffs  intestate  K.  J.,  in  the  first  of  which  he  pressed  C.  J.  to 
join,  and  to  induce  his  brothers  to  join,  in  a  security  for  the  repayment  of  money 
to  be  advanced  to  the  defendant  for  carrying  on  a  suit  in  Chancery ;  and  in  the 
second  he  again  urged  that  they  should  lend  their  names  for  this  piupose,  and 
added, — "I  should  consider  it  a  matter  of  favour  to  myself  if  your  brothers  will 
join,  and  I  will  see  that  they  come  to  no  haim."  R.  J.,  in  consequence,  executed 
the  bond  in  question  : — Held,  that  the  letters  amounted  to  an  actual  guarantee, 
on  which  the  defendant  was  liable  to  the  plaintifl",  and  not  merely  to  a  representa- 
tion, with  a  view  to  the  parties  doing  an  act  against  the  consequences  of  which 
they  should  afterwards  be  protected. 

[S.  C.  10  L.  J.  Ex.  120.     Applied,  IVidgery  v.  Tepper,  1877,  6  Ch.  D.  369. 
Referred  to,  Taylor  v.  Roe,  [1894]  1  Ch.  413.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  heretofore,  to  wit,  on 
&c.,  in  consideration  that  the  said  Richard  Jones,  in  his  lifetime,  at  the  request  of  the 
defendant,  would,  by  his  writing  obligatory  sealed  with  his  seal,  acknowledge  himself 
to  be  firmly  bound  to  one  William  Jones  in  the  penal  sum  of  £600,  to  be  paid  to  the 
said  William  Jones,  or  his  certain  attorney,  executors,  administrators,  or  assigns,  he, 
the  defendant,  undertook  and  faithfully  promised  that  he  would  save  harmless  and 
indemnify  the  said  Richard  Jones,  his  executoi-s  and  administiators,  from  any  loss  or 
damage  liy  reason  of  his  making  and  executing  the  said  writing  obligatory.  And  the 
plaintifl'  in  fact  saith,  that  the  said  Richard  Jones,  confiding  in  the  said  promise  of 
the  defendant,  did  afterwards,  to  wit,  on  itc,  seal,  and  as  his  act  and  deed  deliver  to 
the  said  William  Jones  a  certain  writing  oliligatory,  the  date  whereof  is  a  certain  day, 
to  wit,  itc,  and  did  thereby  and  therein  acknowledge  himself  to  be  bound  to  the  said 
William  [494]  Jones  in  the  penal  sum  of  £600,  to  be  paid  to  the  said  William  Jones, 
his  executors,  administrators,  or  assigns:  and  afterwards,  to  wit,  on  the  21st  day  of 
April,  1839,  the  said  Richard  Jones  died  ;  after  whose  death,  to  wit,  on  the  10th  of 
May,  in  the  yeai'  last  aforesaid,  administration  of  and  singular  the  goods,  chattels, 
rights,  and  credits  of  the  said  Richard  Jones,  deceased,  at  the  time  of  his  death,  who 
died  intestate,  in  due  form  of  law  was  granted  to  the  plaintiff;  and  the  plaintiff,  as 
administratrix  as  aforesaid,  became  liable  to  pay  and  satisfy  the  said  writing  obliga- 
tory to  the  said  William  Jones ;  of  which  the  defendant  then,  to  wit,  on  Arc,  had 
notice :  Yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor  would 
indemnify  or  save  harmless  the  plaintiff,  as  such  administratrix,  from  loss  and  damage 
by  reason  of  the  making  and  executing  of  the  said  writing  obligatory,  but  wholly 
neglected  and  refused  so  to  do ;  by  means  and  in  consequence  whereof  the  plaintifl", 
as  administratrix  as  aforesaid,  afterwards,  to  wit,  on  ifec.,  was  called  upon,  and  forced 
and  obliged,  to  pay,  and  did  then  pay  to  the  said  William  Jones,  a  large  sum  of 
money,  to  wit,  the  sum  of  £310,  payable  and  secured  to  the  said  William  Jones  by 
the  said  writing  obligatory,  and  also  a  further  large  sum,  to  wit,  the  sum  of  £10,  as 
and  for  the  costs  and  expenses  of  a  certain  action  commenced  and  prosecuted  by  the 
said  William  Jones  against  the  plaintiff,  as  administratrix  as  aforesaid,  in  her  Majesty's 
Court  of  Exchequer,  >%c.,  upon  and  in  respect  of  the  said  writing  obligatory,  and  for 
enforcing  payment  of  the  money  secured  therebj' ;  and  also  she  the  plaintiff",  as 
administratrix  as  aforesaid,  by  means  of  the  premises,  was  forced  and  obliged  to  incur, 
and  did  incur,  certain  costs,  charges,  and  expenses,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  £40,  in  and  about  the  defence  of  the  said  action, 
and  in  and  about  the  settling  and  putting  an  end  to  the  said  action;  and  the 
plaintiff,  as  administratrix  as  afoiesaid,  [495]  hath  l)een  and  is  damnilied  to  the 
amount  thereof.  There  was  also  a  count  on  account  stated  with  the  plaintiff  as 
administratrix. 

Pleas,  first,  non  assumpsit ;  secondly,  (to  the  first  count)  that  the  plaintiff,  as 
admitiistratrix  as  aforesaid,  was  not  called  upon,  or  forced  or  obliged  to  pay,  nor  did 
she  pay,  to  the  said  William  Jones,  the  said  monies  in  the  said  first  count  in  that 
behalf  mentioned,  nor  was  the  plaintiff,  as  administratrix  as  aforesaid,  damnilied 
as  in  the  said  first  count  mentioned,  in  manner  and  form,  &<i. ;  on  which  issues  were 
joined. 

At  the  trial  liefore  Lord  Den  man,  C.  J.,  at  the  last  Montgomeryshire  Assizes,  the 
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following  letters  from  the  defendant  to  Charles  Jones,  a  brother  of  the  intestate,  were 
put  in  to  shew  the  contract  of  indemnity.  They  were  without  date,  but  were  shewn 
to  have  been  received  prior  to  the  advance  of  the  money  by  William  Jones,  and  to  the 
execution  of  the  bond. 

"  Llanwchllyn. 

"My  Dear  Sir, — I  don't  know  whether  I  mentioned  to  you  the  i-esult  of  this 
business  (I  mean  the  £200)  after  your  return  from  Manchester ;  I  sent  the  bill  of  the 
'  Old  People '  (a)  to  my  brother  David,  to  get  him  to  send  it  to  Hyde  (who  is  his 
regular  agent),  which  he  did  ;  but  Hyde  declined  taking  it ;  I  therefore  promised  to 
obtain  the  money  before  the  1st  of  June  for  him,  otherwise  he  would  have  declined 
to  carry  on  the  suit.  I  have  now  had  a  promise  of  the  money,  provided  you  and 
your  brother  will  join  the  'Old  People'  in  the  security,  to  which  I  hope  neither  of 
you  will  have  any  objections,  as  it  is  not  likely  that  you  will  ever  be  called  upon  to 
pay  the  money  ;  for  in  the  event  of  our  succeeding,  of  which  there  cannot  be  a  doubt, 
we  shall  soon  get  the  money  back,  and  the  cause  will  be  now  heard  in  less  than  a 
month,  if  we  can  muster  the  funds  ;  [496]  otherwise  it  must  of  necessity  be  given  up, 
which  would  be  a  great  pity,  after  fighting  victoriously  thus  far.  You  and  I  are 
already  in,  and  I  fancy  j'our  bi-others  would  not  object,  under  the  circumstances,  to 
do  the  like.  May  I  beg  the  favour  of  you  to  speak  to  them  ?  as  I  must  determine 
one  way  or  the  other  to-day,  whether  this  money  will  be  taken  or  not,  which  will 
only  be  advanced  on  you  and  your  brothers  joining ;  and  the  fate  of  this  well-fought 
cause  now  depends  upon  it. — Yours  faithfully,  "  J.  Williams." 

"  To  C.  Jones,  Esq.  "  Vownog,  Monday  Morning." 

'■  My  dear  Sir, — It  is  a  great  pity,  after  spending  so  much  money,  and  bringing 
the  cause  almost  to  a  conclusion,  that  it  should  be  abandoned,  with  a  certainty  of 
losing  the  costs  already  incurred,  and  the  shame  of  retreating  under  such  circumstances. 
I  only  ask  your  brothers  to  lend  their  names  on  this  emergency.  I  will  engage  that 
the  '  Old  People '  or  the  chapel  shall  make  up  the  money  if  occasion  requires,  but  I 
have  no  doubt  I  shall  procure  it  from  our  opponents ;  however,  I  should  consider  it 
a  matter  of  favour  to  myself  if  your  brothers  will  join,  and  I  will  see  that  they  come 
to  no  hai-m  by  it.— Yours  faithfully,  "J.  Williams." 

"  To  C.  Jones,  Esq.  "  Vownog,  Monday." 

It  was  proved  that,  on  the  faith  of  this  engagement,  the  sum  of  £.300  was  advanced 
by  William  Jones  to  the  defendant,  for  securing  which  the  bond  in  question  was  given 
to  William  Jones  by  the  intestate  and  his  two  brothers,  Charles  and  Robert  Jones. 
The  bond,  being  put  in,  appeared  to  be  subject  to  a  condition  for  repayment  by  the 
obligors  of  the  sum  secured,  with  interest,  "at  or  before  the  expiration  of  six  months' 
notice  to  be  given  to  [497]  them  to  pay  the  same,  without  deduction,  and  without 
fraud  or  further  delay."  The  proceedings  in  the  action  brought  by  William  Jones 
against  the  plaintiff  upon  the  bond  were  also  put  in,  and  it  appeared  that  it  was 
terminated,  after  declaration,  by  the  proceedings  being  stayed  on  payment  of  the 
debt  and  costs  under  a  Judge's  order.  It  was  not  proved  that  six  months'  notice  of 
payment  was  given  to  the  plaintiff,  according  to  the  condition  of  the  bond  ;  but  it 
appeared  that  the  defendant  had  notice  of  the  action  against  her,  and  of  the  proceedings 
therein. 

On  behalf  of  the  defendant,  it  was  objected,  first,  that  the  undertaking  of  the 
defendant  was  a  promise  to  answer  for  the  debt  or  default  of  another,  within  the 
4th  section  of  the  Statute  of  Frauds,  and  that  no  sufficient  con.sideration  appeared 
upon  the  face  of  it ;  secondly,  that  there  was  no  privity  of  contract  between  the 
defendant  and  the  intestate,  Richard  Jones,  on  which  the  plaintiff  could  sue,  the 
letters  being  addressed,  and  the  undertaking  in  terms  given,  to  Charles  Jones 
personally ;  thirdly,  that  the  letters  did  not  constitute  a  guarantee,  but  merely 
amounted  to  a  proposal  to  enter  into  an  engagement  in  future  ;  and  lastly,  that,  it  not 


(a)  A  dissenting  congregation,  who  had  engaged  in  a  suit  in  Chancery,  to  carry 
on  which  the  money  was  wanted. 
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having  been  proved  that  the  six  months'  notice  to  pay  the  money  secured  by  the 
bond,  to  which  by  the  condition  the  obligors  were  entitled,  had  been  given,  the 
allegation  in  the  declaration,  that  the  plaintiff  "  was  called  upon,  and  forced  and 
obliged  to  pay,"  which  was  traversed  by  the  second  plea,  was  not  sustained.  The 
Lord  Chief  Justice  overruled  all  the  objections  except  the  last;  but,  being  of  opinion 
that  the  notice  ought  to  have  been  proved,  on  that  ground  nonsuited  the  plaintiff, 
with  leave  to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the  sum  of 
3211.  17s.,  the  amount  of  principal,  interest,  and  costs,  if  the  Court  should  think  that 
proof  of  the  notice  was  unnecessary. 

In  Michaelmas  Term,  Welsby  obtained  a  i-ule  nisi  accordingly,  contending,  first, 
that  the  allegation  of  the  [498]  plaintiff's  liability  on  the  bond  was  admitted  by  the 
plea,  which  put  in  issue  only  the  fact  of  the  payment ;  an  1  secondly,  that  if  not,  yet, 
as  against  the  defendant,  the  bringing  of  the  action  was  sufficient  prima  facie  evidence 
of  notice.     Against  this  rule, 

Jervis,  Cowling,  and  W.  Yardley  now  shewed  cause.  The  nonsuit  was  right. 
Notice  not  having  been  proved  to  be  given  according  to  the  condition  of  the  bond, 
there  was  no  evidence  to  sustain  the  allegation  in  the  declaration,  that  the  plaintiff 
was  called  upon,  and  forced  and  obliged  to  paj'.  It  is  said  that  the  plea  admits  the 
allegation  in  the  declaration,  that  the  plaintitT,  as  administratrix,  became  liable  to  pay 
the  amount  secured  by  the  bond,  and  puts  in  issue  only  the  fact  of  the  paj'ment  being 
enforced  against  her.  But  the  only  allegation  of  liability  is  that  the  plaintiff  became 
liable  as  administratrix,  by  the  grant  of  the  letters  of  administration,  in  the  same  way 
as  her  intestate  ;  and  the  question,  whether  she  was  duly  called  upon  for  payment  by  a 
proper  notice,  and  so  forced  and  obliged  to  pay,  remains  open  on  the  plea.  Now 
this  is  not  a  common  money  bond,  but  is  subject  to  a  special  condition,  that  the 
obligors  shall  repay  the  amount  "  at  or  before  the  expiration  of  six  months'  notice 
to  be  given  to  them  to  pay  the  same."  That  implies  that  such  notice  shall  be  given 
before  putting  the  bond  in  suit.  Suppose  the  plaintiff  had  set  out  the  bond  in  the 
declaration  ;  she  must  have  averred  that  notice  was  given  pursuant  to  the  condition  : 
Batumi  V.  Spearman  (9  Ad.  &  E.  298;  3  Per.  &  D.  77).  It  is  like  the  case  of  an 
action  on  a  bill  of  exchange  against  the  drawer,  in  which  regular  notice  of 
dishonour,  through  all  the  parties,  must  be  pi'oved :  Marsh  v.  Manvell  (2  Camp. 
210,  n.).  [Lord  Abinger,  C.  B.  There  the  want  of  notice  discharges  the 
party  altogether  from  the  debt :  here  it  comes  only  to  a  question  of  time.  [499] 
Alderson,  B.  The  money  is  to  be  paid  at  or  before  the  expiration  of  six  months' 
notice.  Suppose,  this  action  having  been  defeated  for  want  of  notice,  another 
were  brought — would  not  that  be  evidence  of  notice  1]  The  condition  refers  to  a 
notice  in  the  ordinar}^  sense  of  the  word,  and  assumes  that  a  prior  notice  shall  be 
given  before  bringing  an  action.  In  Shcppard's  Touchstone,  390,  it  is  said, — "  If  the 
obligee  be  sued  unjustly,  either  because  he  is  sued  before  the  money  is  due,  or  other- 
wise, or  if  the  bond  in  which  he  is  bound  be  against  law,  and  void,  and  he  suffer 
himself  to  be  unjustly  vexed  thereupon,  and  doth  not  take  advantage  of  it,  it  seems 
this  is  no  breach  of  the  condition  of  the  bond  to  save  harmless." 

But  secondly,  these  letters  do  not  constitute  a  guarantee  sufficient  to  bind  the 
defendant.  They  amount  to  no  more  than  a  proposal,  that,  on  the  doing  of  some 
future  act,  the  ilcfendant  will  enter  into  a  contract  of  indemnity.  Further,  there  is 
no  contract  with  the  intestate,  but  only  with  Charles  Jones,  to  whom  the  letters  are 
addressed.  It  is  merely  a  representation  to  him,  with  a  view  that  he  and  his  brothers 
should  do  something,  against  the  consc(juences  of  which  they  should  afterwards  be 
protected. 

Alexander,  Welsby,  and  Tomlinson,  contri'i,  were  stopped  by  the  Court. 

LoKl)  Ai'.iNCER,  C.  B.  I  think  there  is  no  ground  on  which  the  nonsuit  can  be 
sustained.  The  first  objection  made  at  the  trial,  as  to  the  form  of  the  guarantee, 
arises  on  the  general  issue.  Wc  must  interpret  the  two  letters  together,  and  read 
them  as  if  they  constituted  one  document ;  and  when  so  interpreted,  I  think  it  is 
clear  that  they  disclose  an  actual  binding  guarantee.  The  general  issue,  therefore,  is 
not  sustained.  Then  as  to  the  secontl  plea  :  suppose  the  record  had  set  out  the 
condition  of  the  bond,  and  the  plea  had  alleged  the  want  of  the  six  months'  [500] 
notice  befoi'c  the  l)riuging  of  an  action  :  if  the  fact  were  so,  it  could  onl)-  have  pro- 
tected the  defendant  from  the  costs  of  the  former  action,  because  the  bringing  of  the 
action   would   itself  be  notii.'C,  and   if  the   plaintill'  paid  afterwards,  that  would  be  a 
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payment  after  notice.  That  is  the  utmost  benefit  the  defendant  could  have  derived 
from  such  a  plea.  I  think,  however,  that  it  was  not  necessary  for  the  plaintiff  to 
prove  more  than  was  proved  in  this  case.  The  defendant  had  notice  of  the  action, 
and  might  have  come  in  and  defended  it,  if  there  was  a  good  defence  by  reason  of 
the  want  of  notice.  The  second  issue  ought,  therefore,  to  have  been  found  for  the 
plaintiff,  and  consequently  the  nonsuit  must  be  set  aside. 

Parke,  B.  I  agree  that  this  lule  must  be  made  absolute  to  enter  a  verdict  for  the 
plaintiff.  If  the  nonsuit  could  have  been  sustained  on  any  of  the  grounds  taken  at 
the  trial,  or  if  the  jury  ought  to  have  been  directed  on  either  of  the  issues  in  favour 
of  the  defendant,  then,  no  doubt,  the  rule  ought  to  be  discharged.  The  ground  on 
which  the  nonsuit  proceeded  was,  that  it  was  necessary  for  the  plaintiff,  on  the  second 
issue,  to  prove  notice  given  to  her  according  to  the  condition  of  the  bond.  I  think 
there  was  sufficient  evidence  to  shew  that  she  was  bound  to  pay  according  to  the 
terms  of  the  bond.  The  condition  is,  that  the  obligors  shall  pay  the  amount  secured 
"at  or  before  the  expiration  of  six  months'  notice  to  be  given  to  them  to  pay  the 
same."  Supposing  no  notice  to  have  been  given,  it  is  a  question,  whether  the 
defendant  might  not  have  paid,  in  order  to  save  the  penaltj',  before  notice.  I  do  not 
rely  on  the  ground  taken  on  moving  for  this  rule,  that  the  liability  of  the  plaintiff  is 
admitted  on  the  record,  because  I  am  disposed  to  think  that  the  averment  of  her 
liability,  in  the  declaration,  is  only  as  a  consequence  of  the  character  in  which  she 
sues,  as  administratrix :  but  I  think  there  was  sufficient  evidence  to  shew  that  the 
defendant  [501]  was  bound  to  pay.  It  was  proved  that  the  defendant  had  notice  of 
the  action  upon  the  bond,  and  he  ought  to  have  undertaken  the  defence.  The  case  is 
within  the  authority  of  Duffidd  v.  Scott  (3  T.  R.  374),  where  Buller,  J.,  says, — "The 
purpose  of  giving  notice  is  not  in  order  to  give  a  ground  of  action  ;  but  if  a  demand 
be  made,  which  the  person  indemnifying  is  bound  to  pay,  and  notice  be  given  to  him, 
and  he  refuse  to  defend  the  action,  in  consequence  of  which  the  person  to  be 
indemnified  is  obliged  to  pay  the  demand,  that  is  equivalent  to  a  judgment,  and 
estops  the  other  party  from  saying  that  the  defendant  in  the  first  action  was  not 
bound  to  pay  the  money."  On  that  ground,  I  am  of  opinion  that  sufficient  evidence 
was  given  that  the  defendant  was  bound  to  pay,  having  had  notice  of  the  action,  and 
having  made  no  defence  to  it. 

As  to  the  other  objection,  I  quite  agree  that  the  letters  amount  to  an  absolute 
guarantee  to  save  the  intestate  harmless  from  a  security,  the  nature  of  which  may  be 
explained  by  parol  evidence.  There  was,  therefore,  evidence  for  the  plaintifi'  on  both 
issues.     Then  Daffidd  v.  Scott  shews  that  she  is  entitled  to  recover  the  whole  amount. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  absolute  accordingly. (i) 


[502]  Cocker  v.  Tempest.  Exch.  of  Pleas.  Jan.  19,  1841. — Where  a  Judge's 
order  for  staying  proceedings  in  an  action  brought  against  good  faith,  was  made 
in  Trinity  Vacation,  and  a  motion  to  set  aside  that  order  was  not  made  until 
Michaelmas  Term  : — Held,  that  the  mere  lapse  of  time  was  not  sutficient  to 
preclude  the  application,  no  injury  having  accrued  to  the  defendant  thereby. — 
Every  Court  has  an  unlimited  power  over  its  own  process,  and  may  stay  proceed- 
ings brought  against  good  faith,  though  the  agreement,  in  fi'and  of  which  the 
action  was  brought,  was  made  whilst  the  parties  were  not  under  the  authority  of 
the  Court. 

[S.  C.  9  Dowl.  P.  C.  306 ;  10  L.  J.  Ex.  195.] 

Trespass  for  false  imprisonment,  against  the  late  sheriff  of  Yorkshire.  It  appeared 
from  the  affidavits,  that,  on  the  16th  of  May,  1840,  the  plaintiff  had  been  taken  in 
execution  on  a  ca.  sa.,  and  whilst  imprisoned  in  York  Castle,  an  order  for  his  discharge, 
purporting  to  come  from  the  execution  creditor,  had  been  sent  to  the  sheriff.  It  was 
afterwaids  suggested  that  this  order  was  forged,  and  the  sheriff  again  took  the 
plaintiff'  into  custody.     The  plaintifl's  wife  then  applied  to  the  sheriff  for  his  discharge, 

(6)  See  Huntley  v.  Sanderson,  1  C.  &  M.  467. 
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and  was  told  that  the  plaintiff  would  be  discharged  upon  signing  a  paper,  which 
turned  out  to  be  an  undeit-iiking  not  to  bring  any  action  against  the  sherifi'.  The 
plaintiff  signed  the  paper,  and  on  the  26th  of  June,  1840,  commenced  the  present 
action  for  false  imprisonment.  Application  was  made  to  Parke,  B.,  in  Trinity 
Vacation,  to  stay  the  proceedings  ;  and  he  made  an  order  accordingly. 

W.  H.  Watson,  on  the  last  day  of  Michaelmas  Term,  obtained  a  rule  nisi  to 
rescind  this  order  ;  against  which 

Cresswell  and  Humfrey  now  shewed  cause.  First,  the  application  is  too  late. 
Nothing  is  shewn  by  the  affidavits  to  account  for  the  delay  in  not  applying  to  the 
Court  until  the  last  day  of  the  term  subsequent  to  the  order.  [Parke,  B.  That  is  a 
mere  lapse  of  time,  and  not  a  delay  by  the  parties  with  a  view  to  benefit  themselves  ; 
and  no  injury  having  accrued  to  the  defendant,  we  do  not  see  anything  to  preclude 
the  plaintiff  from  making  the  application.  Alderson,  B.  Lapse  of  time  may,  under 
some  circumstances,  preclude  a  party  from  applying  to  the  Court,  but  those  circum- 
stances do  not  exist  in  the  present  case.]  As  to  the  other  point,  there  can  be  no 
doubt  of  the  power  of  the  Court  to  stay  proceedings,  when  the  justice  of  the  [503] 
case  requires  it.  It  is  the  constant  practice  to  do  so  where  a  second  action  is  brought 
before  the  costs  of  a  former  suit  are  paid.  It  was  so  done  in  JFeston  v.  If^ilhers 
(2  T.  R.  5 11 ),  Moidlon  v.  Bini/ham  (ibid,  n.),  Baldwin  v.  Richards  (ibid.  n.).  [Alderson,  B. 
The  consolidation  rule  depends  upon  the  same  principle,  and  also  the  practice  of  the 
Courts,  before  the  late  act,  as  to  issuing  commissions  for  examining  witnesses.  The 
only  doubt  appears  to  be,  where  the  agreement  is  entered  into  whilst  the  parties  are 
not  under  the  authority  of  the  Court.]  The  only  difference  in  that  case  is,  that  the 
Court  requires  to  see  that  the  agreement  was  reasonable. 

W.  H.  Watson,  in  support  of  the  rule.  The  Court  has  no  jurisdiction  to  stay  pro- 
ceedings, except  in  cases  where  the  agreement  is  made  under  the  authority  of  the 
Court.  Where  the  parties  are  before  the  Court,  it  may  impose  upon  them  such  terms, 
as  to  giving  security  and  paying  costs,  as  shall  seem  reasonable  ;  but  there  is  no 
power  to  exclude  suitors  from  the  Court.  If  indeed  such  power  existed,  it  would  be 
in  most  cases  unnecessaiy  to  apply  to  the  Court  of  Chancery  for  an  injunction. 
According  to  the  argument  on  the  other  side,  every  inferior  Court  might  exercise  the 
same  power. 

Pakke,  B.  There  can  be  no  doubt  that  the  Court  has  power  to  stay  an  action 
which  is  brought  against  good  faith,  but  the  power  is  one  which  requires  great 
discretion  in  the  exercise  of  it. 

Alderson,  B.  The  power  of  each  Court  over  its  own  process  is  unlimited  ;  it  is  a 
power  incident  to  all  Courts,  inferior  as  well  as  superior ;  were  it  not  so,  the  Court 
would  be  obliged  to  sit  still  and  see  its  own  process  abused  [504]  for  the  purpose  of 
injustice.  The  exercise  of  the  power  is  certainly  a  matter  for  the  most  careful 
discretion  ;  and  where  there  are  conflicting  st;itements  of  facts,  I  agree  that  it  is  in 
general  much  better  not  ta  try  the  question  between  the  parties  on  affidavit.  The 
power  must  be  used  equitably  ;  but  if  it  he  made  out  that  the  process  of  the  Court  is 
used  against  good  faith,  the  Court  ought  to  intei'fere  to  prevent  it,  for  the  purpose  of 
admiin'stering  justice.  The  distinction  between  this  power  and  that  which  is 
exercised  by  a  Court  of  E<juity  in  granting  an  injunction,  is,  that  the  injunction  stops 
proceedings  in  another  Court,  this  only  in  the  Court  in  which  the  proceedings  are. 

GuRNEY,  B.,  and  Rolke,  B.,  concurred. 

The  rule  was  ultimately  discharged  on  the  merits. 


TuRQUAND  AND  OTHERS,  Assignees  of  B.  &  S.  Vanderplank  v.  Mosedon.  Exch.  of 
Pleas.  Jan.  27,  184 1. — In  trover  by  the  assignees  of  a  bankrupt,  the  defendant 
pleaded,  that,  before  the  bankruptcy,  he  advanced  the  bankrupt  a  sum  of  money 
upon  the  deposit  of  the  goods  in  respect  of  which  the  action  was  brought. 
Replication,  that  it  was  corruptly,  and  against  the  form  of  the  statute,  &c.  agreed 
between  the  defendant  and  the  bankrupt,  that  the  latter  should  pay  the  defendant 
for  the  loan  of  the  money  £10  per  cent: — Held,  on  special  demurrer,  that  the 
averment  of  the  contract  being  against  the  form  of  the  statute  was  not  a  sufficient 
allegation  that  it  was  illegal  ;  and  that  the  replication  was  bad,  for  not  alleging 
either  that  the  contract  was  made  before  the  7  Will.  I  it  I  Vict.  c.  SO,  and  2  &  3 
Ex.  Div.  VII. — 28 
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Vict.  c.  37,  came  into  operation,  or  that  it  was  excepted  from  the  provisions  of 
those  acts. 

[S.  C.  9  Dowl.  P.  C.  282;  10  L.  J.  Ex.  196.] 

Trover  by  the  assignees  of  a  bankrupt.  The  defendant  pleaded,  as  to  parcel  of 
the  goods  in  the  declaration  mentioned,  that,  before  the  said  B.  Vanderplank  and 
S.  Vanderplank  became  bankrupts,  to  wit,  on  &c.,  they  requested  the  defendant  to 
lend  and  advance  to  them  the  sum  of  £150,  and  then  oflfered  to  the  defendant,  as  a 
security  for  the  repayment  of  the  said  sum  to  be  so  lent  and  advanced,  and  interest 
thereon,  to  deposit  with  the  said  defendant  certain  goods  and  chattels,  to  wit,  ninety- 
six  ends  of  grey  cloths,  and  that  the  defendant  should  hold  and  retain  the  same  until 
the  said  sum  of  £150,  so  to  be  lent  and  advanced,  and  interest  thereon,  should  be 
repaid  [505]  and  satisfied ;  and  thereupon,  before  the  said  B.  Vanderplank  and 
S.  Vanderplank  became  bankrupts,  the  defendant  then  contracted  and  agreed  with 
the  said  B.  Vanderplank  and  S.  Vanderplank  to  make  such  loan  and  advance  of  £150, 
upon  having  the  last-mentioned  goods  and  chattels  so  deposited  with  the  said  defendant, 
as  such  security  for  the  repayment  thereof,  and  upon  the  terms  that  he  might  hold 
the  said  lastmentioned  goods  and  chattels  as  such  security  for  the  repayment  of  such 
loan  ;  and  the  said  B.  Vanderplank  and  S.  Vandeiplank  then  contracted  and  agreed 
with  the  defendant  to  borrow  of  him  the  defendant  the  said  sum  of  £150,  and  to 
make  the  said  deposit,  and  permit  the  defendant  to  hold  the  said  last-mentioned 
goods  and  chattels,  as  such  security  as  aforesaid  for  the  repayment  of  the  said  loan 
and  advance  :  that  the  said  contract  and  agreement  being  so  made  as  aforesaid,  after- 
wards, and  before  the  .said  B.  Vanderplank  and  S.  Vanderplank  became  bankrupts, 
the  defendant  did  accordingly,  and  in  pursuance  of  the  said  contract  and  agreement, 
at  the  request  of  the  said  B.  Vanderplank  and  S.  Vanderplank,  lend  and  advance  to 
them  the  sum  of  £150  ;  and  in  consideration  thei'eof,  the  said  B.  Vanderplank  and 
S.  Vanderplank  did  then,  and  before  they  became  bankrupts,  in  pursuance  of  the  said 
contract  and  agreement,  deposit  with  the  defendant  the  said  ninety-six  ends  of  grey 
cloth,  for  the  purpose  and  under  and  upon  the  terms  of  the  said  contract  and  agree- 
ment :  and  thereupon,  on  the  occasion  aforesaid,  and  before  the  said  B.  Vanderplank 
and  S.  Vanderplank  liecame  bankrupts,  the  said  B.  Vanderplank  and  S.  Vanderplank 
then  further  contracted  and  agreed  with  the  said  defendant,  that  he  should  be  at 
liberty  to  keep  absolutely  the  said  last-mentioned  goods  and  chattels,  2s.  8d.  per  3'ard, 
if  decided  on  by  the  defendant  in  one  month  from  the  date  of  the  said  last-mentioned 
agreement ;  and  that  if  the  said  last-mentioned  goods  and  chattels  should  not  be  kept 
so  absolutely  [506]  hy  the  defendant,  they  the  said  B.  Vanderplank  and  S.  Vander- 
plank further  contracted  and  agreed  to  give  the  defendant  interest  on  the  said  sum  of 
£150  so  lent  and  advanced  as  aforesaid,  at  and  after  a  certain  rate  then  agreed  upon 
between  the  said  defendant  and  the  said  B.  Vanderplank  and  S.  Vanderplank  ;  and 
that  if  the  said  last-mentioned  goods  and  chattels  should  be  kept  so  absolutely  by  the 
defendant,  then  that  no  interest  was  to  be  charged  :  That  afterwards,  and  befoi'e  the 
said  B.  Vanderplank  and  kS.  Vanderplank  became  bankrupts,  and  whilst  they  were  so 
possessed  of  the  goods  and  chattels  in  the  introductory  part  of  this  plea  mentioned, 
parcel  &c.,  and  before  llie  expiration  of  one  month  from  the  date  of  the  last-mentioned 
contract  and  agreement,  and  before  the  said  defendant  had  decided  to  keep  the  said 
ninety-six  ends  of  grey  cloth,  at  the  rate  aforesaid,  and  whilst  the  same  ends  of 
grey  cloth  were  so  in  the  possession  of  the  said  defendant,  for  the  purpose,  and 
under  and  upon  the  terms  of  the  said  contracts  and  agreements,  it  was  further 
contracted  and  agreed  by  and  between  the  said  defendant  and  the  said  B.  Vanderplank 
and  S.  Vanderplank,  and  at  the  request  of  the  said  B.  Vanderplank  and  S.  Vander- 
plank, that  the  said  defendant  should  return  and  re-deliver  to  the  said  B.  Vanderplank 
and  iS.  Vanderplank  the  .said  ninety-six  ends  of  grey  cloth  so  deposited  with  the 
said  defendant  as  aforesaid  ;  and  that,  in  consideration  of  such  return  and  redelivery 
to  the  said  B.  Vanderplank  and  S.  Vanderplank,  they  the  said  B.  Vanderplank  and 
S.  Vanderplank  should  deposit  with  the  said  defendant,  in  exchange  for  the  said 
ninety-six  ends  of  grey  cloth,  and  in  lieu  and  instead  thereof,  certain  other  goods  and 
chattels,  to  wit,  the  goods  and  chattels  in  the  introductory  part  of  this  plea  mentioned, 
parcel  &c.,  and  that  the  said  defendant  should  receive,  have,  hold,  and  detain  the  said 
last-mentioned  goods  and  chattels,  parcel  &u.,  in  such  exchange,  lieu,  and  stead  of 
the  said  ninety-six  ends  of  grey  cloth,  for  the  [507]  purpose  and  under  and  upon  the 
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terms  of  the  said  first-meiitioiied  contracts  and  agreements.  The  plea  then  averred 
that  the  defendant  returneil  the  ninety-six  ends  of  grey  cloth,  i*tc.,  and  that  the  said 
B  Vanderplank  and  S.  Vanderplank  deposited  with  him,  in  lieu  thereof,  the  goods 
and  chattels  in  the  introductory  part  of  the  plea  mentioned  ;  that  the  defendant  had 
not  decided  upon  keeping  the  same,  and  that  the  £150  and  interest  remained  unpaid, 
wherefore  the  defendant  detained  the  goods,  as  he  lawfully  might. 

Replication,  that,  liefore  the  lending  and  advancing  of  the  money  in  that  plea 
mentioned  by  the  defendant  to  the  said  B.  Vanderplank  and  S.  Yandeiplank,  it  was 
conuptl}',  and  against  the  form  of  the  statute  in  such  case  made  and  provided,  agreed 
by  and  between  the  defendant  and  the  said  B.  Vanderplank  and  S.  Vanderplank,  that 
the  said  B.  Vanderplank  and  S.  Vanderplank  should  pay  to  the  defendant,  for  such 
time  as  the  defendant  should  forbear  and  give  day  of  payment  of  the  sura  of  mone_v 
in  the  said  plea  mentioned,  a  certain  sum  of  money,  to  wit,  at  and  after  the  rate  of 
£10  per  cent,  per  annum  :  and  that  the  said  sum  or  rate  so  agreed  to  be  given  and 
paid  by  the  said  B.  Vanderplank  and  S.  Vanderplank  to  the  defendant,  for  such  loan 
and  forbearance  as  aforesaid,  exceeds  the  rate  of  £5  for  the  forbearance  of  £100  for 
a  year,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  although  the  plaintiffs,  by  their  repli- 
cation, have  confessed  the  making  of  the  several  contracts  in  the  plea  mentioned,  and 
the  lending  and  advancing  of  the  money  by  the  said  defendant  to  the  .said  B.  Vander- 
plank and  S.  Vanderplank,  and  the  deposit  of  the  said  goods  and  chattels  by  the  said 
B.  Vanderplank  and  S.  Vanderplank  with  the  defendant,  under  and  upon  the  terms 
of  the  said  contracts,  yet  the  plaintiffs  have,  in  and  by  their  said  replication,  stated 
and  [508]  insisted  on,  bj'  way  of  answer  and  avoidance,  matters  which,  if  true,  since 
the  passing  of  a  certain  act  of  Parliament  made  and  passed  in  the  2nd  and  .3rd  3^ears 
of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  "An  act  to  amend  and  extend, 
until  the  first  day  of  June,  1842,  the  provisions  of  an  act  of  the  first  year  of  her 
present  Majesty,  for  exempting  certain  bills  of  exchange  and  promis.sory  notes  from 
the  operation  of  the  laws  relating  to  usury,"  have  been  and  are  wholly  inoperative 
and  insufficient  as  an  avoidance  and  answer  to  the  said  matters  in  the  said  plea  alleged. 
And  also  that  if  the  plaintifis  harl  intended  to  insist  that  the  said  B.  Vanderplank 
and  S.  Vanderplank  had  made  no  such  contracts  for  the  loan  and  forbearance  of  mone_v 
as  came  within  the  intention  of  the  said  statute,  they  should  have  traversed  or  denied 
the  statement  in  the  plea,  that  the  said  B.  Vanderplank  and  S.  Vanderplank  had  made 
such  contracts  as  are  set  forth,  instead  of  admitting  such  facts  as  they  have  done ;  or 
if  the  plaintiffs  had  intended  to  insist  that  the  same  contracts  and  agreements  were 
not  such  contracts  and  agreements  as  came  within  the  protection  of  the  above-named 
statute,  they  should  have  shewn  by  their  said  replication  that  this  present  action  was 
commenced  before  the  passing  of  the  said  last-mentioned  statute,  or  that  the  said 
contracts  were  made  and  entered  into  by  and  between  the  said  B.  Vanderplank  and 
S.  Vanderplank,  before  the  passing  of  the  last-mentioned  statute,  or  such  other  matters 
as  the  case  might  have  required. 

Wightman,  in  support  of  the  demurrer.  The  replication  is  no  answer  to  the  plea. 
It  does  not  appear  from  the  jilea  when  the  contract  was  made,  whether  before  the 
passing  of  the  stat.  2  &  3  Vict.  c.  37,  or  since.  The  plaintifl'  ought  to  have  shewn 
it  to  have  occurred  before  the  recent  statutes  relating  to  usury.  The  first  of  those 
statutes  (the  3  &  4  Will.  4,  c.  98)  was  passed  in  the  year  1833,  and  by  the  7th  section 
[509]  of  that  statute,  bills  of  exchange  and  promissory  notes,  payable  at  or  within 
three  months  after  date,  are  exempted  from  the  operation  of  the  usury  laws.  The 
next  statute  (the  7  Will.  4  &  1  Vict.  c.  80)  which  was  passed  in  the  j'car  1837, 
extended  the  provisions  of  that  section  ;  but  no  question  arises  in  the  present  case  on 
either  of  tho.se  statutes,  which  are  applicable  only  to  bills  of  exchange  and  promissory 
notes.  The  2  &  3  Vict.  c.  37,  was  passed  in  the  year  1839,  to  amend  and  extend 
the  operation  of  the  7  Will.  4  &  I  Vict.  c.  SO  to  the  year  1812  ;  and  liy  the  first 
section  of  that  statute  it  is  enacted,  that  "  no  contract  for  the  loan  or  forbearance  of 
money  above  the  sum  of  £10  sterling"  shall,  by  reason  of  any  interest  taken  thereon 
or  secured  therebj'',  be  void  l)y  reason  of  any  stiitute  or  law  in  force  for  the  prevention 
of  usury,  except  as  to  loans  made  on  the  security  of  lands  ;  but  there  is  no  security 
here  which  brings  this  case  within  that  exception.  [Lord  Abinger,  C.  B.  Are  not 
those  words  confined  to  such  contracts  as  arise  on  bills  of  exchange  or  promissory 
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notes?]  The  section  clearly  comprehends  two  distinct  cases:  the  first  applies  to 
contracts  arising  on  bills  of  exchange  payable  twelve  months  after  date  ;  the  other 
is  applied  to  all  contracts  where  the  sum  exceeds  £10;  with  respect  to  bills  of  ex- 
change there  is  no  such  limitation.  The  replication,  therefore,  furnishes  no  answer 
to  the  plea  ;  for  a  contract  for  the  payment  of  more  than  £5  per  cent,  interest  on  the 
loan  or  forbearance  of  money,  is  not  illegal  since  the  2  &  3  Vict.  c.  37,  unless  the 
amount  of  the  loan  does  not  exceed  £10,  or  it  is  made  upon  the  security  of  lands. 
The  allegation  in  the  replication,  that  "  it  was  corruptly,  and  against  the  form  of  the 
statute  in  such  case  made  and  provided,  agreed,"  &c.,  is  not  sufficient.  The  word 
"corruptly"  is  merely  a  technical  expression,  and  means  no  more  than  duly  or 
feloniously  would.  As  to  the  words  "against  the  form  of  the  statute,"  the  contract 
may  be  contrary  to  the  12  Anne,  c.  16,  and  yet  be  protected  by  the  2  &  3  Vict.  c.  37. 
[Parke,  B.  The  [510]  question  is,  what  must  the  plaintiff  prove  in  support  of  the 
replication'?  It  would  be  necessary  to  prove  enough  to  constitute  the  offence.]  The 
statute  of  Anne  remains  in  force,  though  it  has  become  inoperative  in  certain  cases. 
The  defendant  could  not,  therefore,  take  issue  on  the  allegation  that  the  agreement 
was  against  the  form  of  the  statute.  The  plea  discloses  a  legal  contract,  and  it  is  for 
the  plaintiff,  if  he  seek  to  invalidate  it,  to  shew,  beyond  doubt,  that  the  contract  was 
illegal ;  for  no  presumption  can  be  made  in  favour  of  illegality.  All  that  the  plaintiff 
in  his  replication  says  is,  that  it  is  "against  the  form  of  the  statute,"  which  it  may 
be,  and  yet  the  contract  may  be  perfectly  legal.  [Parke,  B.  The  meaning  of  that 
allegation  is,  that  it  is  against  the  form  of  some  statute  then  in  force.  Now,  as  the 
statute  of  Anne  is  suspended  as  to  loans  above  £10,  does  not  that  allegation,  there- 
fore, point  to  the  2  &  3  Vict.,  and  in  that  way  disclose  the  illegality  1]  The  illegality 
must  be  stated  with  certainty,  and  if  in  truth  this  were  a  contract  for  a  loan  not  above 
£10,  or  if  it  came  within  the  proviso  respecting  security  on  land,  the  proper  form  of 
replication  would  be  so  to  state,  and  the  illegality  would  then  appear.  If  the  time 
is  material,  it  lies  on  the  plaintiff  to  shew  it ;  but  it  is  submitted  that  the  words  in 
the  act  are  general,  and  extend  to  all  contracts,  whenever  made. 

Petersdorff,  contra.  The  defendant  ought  to  have  taken  issue  on  the  replication, 
and  then  the  plaintiff'  must  have  proved  that  the  contract  was  made  while  the  statute 
of  Anne  was  in  force,  or  have  relied  on  some  other  fact  or  matter  which  excepted  it 
from  the  operation  of  the  stat.  2  &  3  Vict.  c.  37.  The  replication  avers  that  the 
contract  was  contraiy  to  a  particular  statute,  and  that  averment  is  prima  facie 
sufficient ;  and  it  lies  on  the  defendant  to  shew  that  he  is  protected  by  a  subsequent 
statute,  if  such  be  the  fact.  It  is  an  established  rule,  that  where  a  party  seeks  by  his 
plea  to  avail  himself  of  a  statute,  and  there  is  an  exception  con-[511]-tained  in  the 
enacting  clause,  he  must  shew  that  he  does  not  come  within  the  terms  of  the  excep- 
tion ;  but  if  a  proviso  be  contained  in  another  and  distinct  clause,  he  need  not  do  so, 
but  it  must  be  shewn  by  the  opposite  pai'ty  (1  Chit,  on  Plead.  6th  edit.  223).  The 
same  rule  is  applicable  to  informations  before  a  magistrate,  where  it  is  not  necessary 
to  negative  any  matter  which  is  not  contained  in  the  particular  section  relied  upon. 
The  proper  course  would  have  been  to  have  denied  the  illegality,  and  then  the  question 
would  have  arisen  whether  this  was  an  illegal  contract  or  not.  It  was  sufficient  for 
the  plaintiff  to  allege  that  the  contract  was  against  the  form  of  the  statute  ;  and  if 
the  defendant  meant  to  rely  upon  any  subsequent  statute  which  rendered  it  valid,  he 
should  have  set  up  that  as  an  answer  in  his  rejoinder.  But  the  replication  may  be 
sustained,  even  if  this  were  a  tran.saction  which  took  place  subsequent  to  the  passing 
of  the  statute  2  &  3  Vict.  c.  37,  as  that  statute  was  not  intended  to  apply  to  any 
other  contracts  than  those  on  bills  of  exchange  and  promissoiy  notes.  The  words 
"  as  aforesaid,"  contained  in  the  first  section,  have  reference  to  and  must  be  taken  in 
conjunction  with  the  antecedent  matter,  which  is  bills  and  notes.  If  the  legislature 
had  intended  that  the  clause  should  apply  to  other  contracts,  they  would  have  used 
words  which  clearly  expressed  it.  [Alderson,  B.  How,  according  to  that  construc- 
tion, can  you  give  effect  to  the  proviso  at  the  end  of  the  first  clause,  that  "  nothing 
therein  contained  shall  extend  to  the  loan  of  any  money  upon  the  security  of  any 
lands,"  &c.,  because  that  applies  to  mortgages — clearly  not  bills  of  exchange  or 
promissory  notes'?  If  your  construction  be  correct,  those  words  would  be  entirely 
useless.] 

Per  Curiam.     There  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 
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[512]  Bknnison  and  Others  r.  Theuvkll.  Exch.  of  Pleas.  Jan.  27,  l.s41. — 
Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  drawn  by  D. 
upon  the  defendant.  Plea,  that  the  defendant,  by  D.,  his  agent  duly  authorized  in 
that  behalf,  paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  and  received  of  D. 
as  such  agent,  a  certain  sum  in  full  satisfaction  and  discharge  of  the  causes  of 
jiction.  Keplication,  that  the  defendant,  by  I),  his  agent,  did  not  pay  to  the 
plaintiff,  nor  the  plaintiff  accept  or  receive  of  D.,  as  such  agent,  the  said  sum  in 
full  sjitisfaction  and  discharge  of  the  promises  in  the  ple;i  mentioned: — Held,  on 
special  demurrer  that  the  replication  was  good. 

[S.  C.  9  Dowl.  P.  C.  739  ;  10  L.  J.  Ex.  192.] 

Assumpsit  on  a  bill  of  exchange  drawn  bj-  H.  A  R.  Daniel  upon  and  accepted  by 
the  defend.mt,  for  the  sum  of  £200,  payable  three  months  after  date,  and  indorsed 
by  H.  &  li.  Daniel  to  the  plaintiffs. 

Plea,  that,  after  the  bill  became  due,  and  before  the  commencement  of  the  suit, 
the  defendant,  by  the  said  H.  &  R.  Daniel,  his  agents  duly  authorized  in  that  behalf, 
paid  to  the  plaintiffs,  and  the  plaintiffs  then  accepted  and  received  of  the  said 
H.  &  R.  Daniel,  as  such  agents,  a  large  sum  of  monej',  amounting  to  £210,  in  full 
satisfaction  and  discharge  of  all  the  promises  and  causes  of  action  in  the  declaration 
mentioned.     Verification. 

Keplication,  that  the  defendant,  by  the  said  H.  &  R.  Daniel,  did  not  pay  to  the 
plaintiffs,  nor  did  the  plaintiffs  accept  or  receive  of  the  .said  H.  &  R.  Daniel,  as  such 
agents,  the  said  sum  of  money  in  the  said  plea  mentioned,  in  full  satisfaction  and 
discharge  of  the  promises  in  the  said  plea  in  that  behalf  mentioned,  modo  et  forma. 

Special  demurrer,  a.ssigning  for  causes,  that  it  is  ambiguous  and  uncertain  from 
the  said  replication,  whether  the  issue  raised  by  the  same  is,  whether  the  payment  in 
the  plea  mentioned  was  made  at  all,  or  whether  the  said  D.  &  R.  Daniel  were  the 
authorized  agents  of  the  defendant  in  making  the  same  ;  that  the  plaintiffs  have  not 
tiiken  or  tendered  any  single  or  material  issue  out  of  or  upon  the  said  plea  of  the 
defendant,  but  have  stated  and  put  in  issue,  both  that  the  plaintiffs  did,  not  accept 
and  receive  from  the  said  H.  &  R.  Daniel  the  said  sum  of  money,  and  also  that  the 
said  H.  &  R.  iJaniel  were  not  the  agents  of  the  defendant :  and  that  the  replication 
is  bad,  as  containing  a  negative  pregnant  with  an  affirmative. 

Crompton,  in  support  of  the  demurrer.  Looking  at  the  [513]  decision  in  JVebh 
V.  ICeatherbi/  (1  Bing.  N.  C.  .502;  1  Scott,  477),  perhaps  it  cannot  bo  contended  that 
the  replication  is  double,  but  it  is  at  best  ambiguous  and  uncertain  ;  it  is  uncertain 
whether  it  is  intended  to  deny  the  authority  of  H.  &  R.  Daniel,  or  the  receipt  of  the 
money  by  the  plaintiffs  in  satisfaction.  It  is  quite  ambiguous  whether  the  one 
allegation  or  the  other  is  intended  to  be  dcTiied.  This  is  not  a  plea  on  which  one 
general  traverse  can  be  taken.  In  Mi/n  v.  Cole  (Cro.  Jac.  87),  which  was  an  action  of 
trespass  for  breaking  and  entering  a  house,  the  defendant  pleaded  that  the  plaintiff's 
daughter  licensed  him,  &c.,  and  that  he  entered  Ijy  virtue  of  that  license ;  to  this  the 
plaintift'  replied,  quod  non  intravit  per  licentiam  suam.  This  was  considered  to  be  a 
negative  pregnant,  and  it  was  held  that  the  plaintiti'  ought  to  have  traversed  either  the 
entry  by  itself,  or  the  licence  by  itself,  but  not  both  together.  So,  in  .-t  liberie  v.  James 
(Steph.  on  Plead.  42.0,  2nd  edit.,  citing  1  Ventr.  70  ;  1  Sid.  444  ;  2  Keb.  fi23),  where, 
ill  trespiiss  for  an  assault  and  battery,  the  defendant  justified,  that  he,  being  master 
of  a  ship,  commanded  the  plaintitt'  to  do  some  service  in  the  ship,  which  he  refusing 
to  do,  the  plaintitt' iniiderately  chastised  him;  the  plaintilV  traversed,  with  an  al)S(jue 
hoc  that  the  defendant  moderately  chastised  him  ;  and  the  traverse  was  held  to  be 
a  negative  pregnant,  because,  whilst  it  piuporled  to  put  in  issue  only  the  excess, 
(admitting  by  implication  the  chasti.sement),  it  did  not  distinctly  make  that  admission, 
and  was  therefore  ambiguous.  So  here,  the  replication  does  not  expresslj'  admit  or 
deny  either  of  the  allegations  contained  in  the  plea ;  it  puts  them  both  together,  and 
leaves  it  uncerUiin  which  it  intends  to  deny.  The  plea  is  clearly  not  in  excuse,  but 
in  discharge,  and  the  plaintili'  must  Uike  issue  on  some  one  allegation  in  the  plea,  and 
cannot  be  allowetl  to  traverse  the  plea  generally. 

[514]  Barstow,  contra.  This  defence  would  have  been  raised  by  the  plea  of  the 
general  issue  before  the  new  rules,  and  it  was  never  intended  b}'  them  to  place  the 
parties  under  any  difficulty.     It  cannot  be  doubted  that  the  pica  is  good  ;  and  if  the 
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defendant  makes  the  agency  a  part  of  his  defence,  the  plaintiff  has  a  right  to  traverse 
it.  Undoubtedly,  the  general  replication  de  injuria  would  not  have  been  proper ;  but 
where  several  facts  are  stated  in  the  plea,  which  form  but  one  entire  defence,  the 
whole  may  be  traversed.  It  would  be  hard  to  put  the  plaintifT  in  a  situation  to  admit 
a  fact  which  may  or  may  not  be  true. 

Crompton  was  heard  in  reply. 

P.iRKE,  B.  It  would  be  a  good  replication  to  a  plea  of  payment  by  an  agent,  that 
he  the  defendant  did  not,  by  his  agent  in  that  behalf,  pay,  &c.  The  case  of  Jt'ebb 
V.  Wealhcrby  (1  Scott,  477;  1  Bing.  N.  C.  502)  is  an  authority  to  shew,  that  where 
two  matters  form  but  one  defence,  both  may  be  included  in  one  traverse. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff'. 


[515]  Stocken  v.  Collin.  Exch.  of  Pleas.  Jan.  30,  1841.— In  an  action  by  the 
indorsee  against  the  drawer  of  a  bill  of  exchange,  it  is  enough  for  the  plaintiff 
to  shew,  to  the  satisfaction  of  the  jury,  that  the  letter  containing  the  notice  of 
dishonour-,  was  posted  in  such  time  as  that,  by  the  due  and  usual  course  of  the 
post,  it  would  be  delivered  on  the  proper  day. — The  post-office  mark  is  not 
conclusive  of  the  time  when  a  letter  is  posted. 

[S.  C.  10  L.  J.  Ex.  227.] 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange.  Plea,  no  due 
notice  of  dishonour. 

At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  Sittings  in  this  term,  it  appeared 
that  the  bill  on  which  the  action  was  brought  became  due  on  the  27th  of  April ; 
that  the  plaintiff",  who  was  then  the  holder  of  the  bill,  wrote  a  letter  to  the  defendant, 
who  resided  in  London,  giving  him  notice  of  the  dishonour  of  the  bill,  which  letter, 
according  to  the  evidence  of  the  plaintiff's  clerk,  who  posted  it,  was  put  into  the 
office  before  one  o'clock  on  the  28th,  so  that,  in  due  course  of  delivery,  it  would  have 
reached  the  defendant  on  that  day.  The  letter  was  produced  in  evidence,  and  bore 
the  post-mark — ten  in  the  forenoon,  April  29.  The  jury  found  for  the  plaintiff,  but 
the  learned  Judge  gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 

Wordsworth  now  moved  accordingly  for  a  nonsuit,  or  for  a  new  trial.  If  the 
letter  had  been  put  into  the  office  on  the  28th,  the  presumption  is  that  it  would  have 
been  delivered  on  that  day  ;  but  the  post-office  mark  was  conclusive  against  the 
plaintiff,  and  shewed  that  the  letter  was  not  posted  in  time  for  delivery,  in  due  course 
of  post,  on  the  28th.  But  fuither,  it  was  not  enough  to  shew  that  it  was  posted  on 
the  28th  ;  the  plaintiff  was  bound  to  prove  that  the  notice  actually  reached  the 
defendant  on  the  28th.  The  post  was  only  the  agent  of  the  plaintiff  for  the  purpose 
of  delivery.  He  cited  Smith  v.  MuUett  (2  Camp.  208)  and  Hilton  v.  Fairdough  (id.  633), 
to  shew  that  if  a  notice  of  dishonour  is  sent  through  the  post,  it  must  be  proved  to 
have  been  put  into  the  office  at  such  an  hour  that,  in  the  due  course  of  delivery,  it 
would  have  arrived  in  time,  which  he  con-[516]-tended  could  not  have  been  done  in 
the  present  case,  as  the  post-mark  sufficiently  proved. 

Parke,  B.  It  was  a  question  for  the  jury  whether  the  letter  was  put  into  the 
post-office  in  time  for  delivery  on  the  28th  ;  the  post-office  mark  certainly  raised  a 
presumption  to  the  contrary,  but  it  was  not  conclusive.  The  jury  have  believed  the 
testimony  of  the  witness  who  posted  the  letter,  and  the  verdict  was  therefore  right. 
If  a  party  puts  a  notice  of  dishonour  into  the  post,  so  that  in  the  due  course  of  delivery 
it  would  arrive  in  time,  he  has  done  all  that  can  be  required  of  him,  and  it  is  no 
fault  of  his  that  delay  occurs  in  the  delivery. 

Alderson,  B.  The  party  who  sends  the  notice  is  not  answerable  for  the  blunder 
of  the  post-office.  I  remember  to  have  held  so  in  a  case  on  the  Norfolk  circuit,  where 
a  notice  addressed  to  Norwich  had  been  sent  to  Warwick.  If  the  doctrine,  that  the 
post-office  is  only  the  agent  for  the  delivery  of  the  notice,  were  correct,  no  one  could 
safely  avail  himself  of  that  mode  of  transmission.  The  real  question  is,  whether  the 
party  has  been  guilty  of  laches. 

Rolfe,  B.,  concurred. 

Rule  refused. 
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[517]  Humble  v.  Langston.  Exch.  of  Pleas.  Jan.  28,  1841.— On  the  20th  of  Feb- 
ruary, 18.38,  the  plaintiff  entered  into  a  contract  with  the  defendant,  through  their 
respective  brokers,  for  the  sale  of  thirty  shares  in  the  Bristol  and  Exeter  Railwaj', 
at  71.  5s.  per  share,  and  the  usual  contract  notes  passed  between  the  parties,  no 
time  being  mentioned  for  the  completion  of  the  purchase.  On  the  3rd  of  March, 
the  defendant  wrote  to  the  plaintiff's  brokers,  reeiuesting  them  to  "  dispatch  the 
thirty  Bristol  and  Exeter  shares  forthwith,"  and  they  replied  the  same  day, 
"we  herewith  send  you  transfer  of  thirty  Bristol  and  Exeter  shares  in  blank." 
This  was  accordingly  done,  and  the  purchase-money  was  paid.  Calls  were  sub- 
sequently made  on  these  shares,  and  they  not  being  registered  in  the  name  of 
the  defendant,  and  the  plaintiff  remaining  the  apparent  owner  of  them,  he  was 
compelled  to  pay  the  calls.  In  an  action  against  the  defendant  for  not  indemni- 
fying the  plaintiff  for  the  payments  and  liabilities  in  respect  of  the  calls  : — Held, 
that  under  the  above  circumstances  there  was  no  undertaking  implied  by  law  to 
indemnif}'  against  all  subsequent  calls,  nor  any  evidence  of  such  an  undertaking 
in  point  of  fact. — The  declaration,  after  setting  forth  the  contract,  contained  an 
averment  that  the  plaintiff  had  "always  from  the  time  of  the  sale  of  the  said 
shares,  and  the  making  of  the  said  promise  hitherto  been  ready  and  willing  to 
transfer  the  said  shares  to  the  defendant,  according  to  the  terms  of  the  said 
contract."  This  was  traversed  by  plea  : — Held,  that  there  was  sutficient  evidence 
in  the  case  of  such  readiness  ;  but  that  if  it  had  been  necessary,  in  order  to 
support  the  allegation,  to  prove  the  tender  of  a  valid  conveyance,  it  would  not 
have  been  sufficient. 

[S.  C.  10  L.  J.  Ex.  442.  Distinguished,  Bayhij  v.  fFilkijis,  1849,  7  C.  B.  904 ;  TFalker 
V.  Bartletl,  1856,  18  C.  B.  862.  Applied,  Sayks  v.  Blane,  1849,  14  Q.  B.  207; 
6  Railw.  Cas.  82.  Considered,  Moulc  v.  Garrett,  1870,  L.  K.  5  Ex.  137;  Maxted 
V.  Paine,  1871,  L.  R.  6  Ex.  153.  Referred  to,  Kellock  v.  Enthoven,  1874,  L.  R. 
9  Q.  B.  246.] 

Assumpsit.  The  declaration  stated,  that  the  plaintiff  heretofore,  and  before  and 
at  the  times  of  the  sale  and  of  the  delivery  and  of  the  promise  in  this  count  after 
mentioned,  was  possessed  of  divers,  to  wit,  thirty  shares,  whereof  he  was  registered 
owner,  in  a  certiiin  railway  company  called  the  Bristol  and  Exeter  Railway  Company  : 
that  the  defendant,  to  wit,  on  the  •20th  of  February  1838,  agreed  to  buy  off  and  from 
the  plaintiff,  and  the  plaintiH'  to  wit,  then,  and  at  the  request  of  the  defendant,  agreed 
to  sell  to  the  defendant  thirty  shares  in  the  said  Railway  Company,  at  and  for  a 
certain  price,  to  wit,  the  price  or  sum  of  71.  2s.  6d.,  to  be  thereupon  paid  by  the 
defendant  to  the  plaintiff  for  each  and  every  of  the  said  shares ;  and  thereupon,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would  deliver  to  the 
defendant  the  certificates  of  the  said  shares  si  bought  as  aforesaid,  and  would  transfer 
the  said  shares  to  him  on  request,  he,  the  defendant,  to  wit,  then  promised  the  plaintiff 
to  accept  and  receive  the  same  of  and  from  the  plaintiff,  and  to  indemnify  and  save 
harmless  the  plaintiff  from  all  subsequent  payments  and  liabilities  for  or  in  respect  of 
the  shares,  the  certificates  of  which  he  should  so  deliver  as  aforesaid,  or  for  or  in 
respect  of  any  call  or  calls  which  should  or  might  be  thereafter  made  upon  or  in 
respect  thereof.  And  although  the  plaintiff,  to  [518]  wit,  on  the  day  and  year  afore- 
said, delivered  to  the  defendant,  in  performance  of  the  said  contract,  the  certificates 
of  the  said  shares  whereof  he  was  so  possessed,  and  was  such  registered  owner  as 
aforesaid,  and  the  defendant  then  accepted  and  received  the  same  of  and  from  the 
plaintitt',  and  then  paid  him  for  the  same,  according  to  the  terms  of  the  said  sale : 
and  although  the  plaintiff  hath  always,  from  the  time  of  the  sale  of  the  said  shares, 
and  the  making  of  the  said  promise,  hitherto,  been  ready  and  willing  to  transfer  the 
said  shares  to  the  defendant,  according  to  the  terms  of  the  said  contract ;  of  all  which 
said  several  premises  the  defendant,  in  a  reasonable  time  in  that  behalf,  to  wit,  on  the 
day  and  year  aforesaid,  and  during  all  the  time  aforesaid,  had  notice ;  and  although 
the  plaintifi'  hath  always  since  the  said  agreement  well  and  truly  performed  the  terras 
thereof  in  all  things  on  his  part  and  behalf  to  be  performed  and  fulfilled  ;  and  although, 
subsequently  to  the  said  sale  and  to  the  said  delivery,  to  wit,  on  the  several  and  respective 
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days  and  times  hereinafter  next  mentioned,  to  wit,  on  the  14th  of  May  1838,  the  20th  of 
October  1838,  the  6th  of  April  1839,  the  6th  of  August  1  839,  and  the  6th  of  November 
1839,  the  plaintiff,  as  such  registered  owner  of  the  said  shares  as  in  this  count  before 
mentioned,  became  and  was  liable  to  divers  respective  calls  respectively  made,  subse- 
quently to  the  said  promise,  sale,  and  delivery,  for  and  in  respect  of  the  said  shares 
respectively,  amounting  altogether  to  a  large  sum  of  money,  to  wit,  to  the  sum  of 
£2000,  and  by  reason  of  the  premises  the  plaintiff  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  was  forced  and 
obliged  to  pay,  and  did  then  actually  pay  a  large  sum,  to  wit,  the  sum  of  £1000,  for 
and  in  respect  of  the  said  calls ;  and  was  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  forced  and  obliged  to  pay  and 
give,  and  did  then  pay  and  give  divers,  to  wit,  two  promissory  notes  [519]  of  him, 
the  plaintiff,  for  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large  sum, 
to  wit,  the  sum  of  other  £1000,  for  and  in  respect  of  the  said  calls,  which  said  pro- 
missory notes  of  the  plaintiff  are  still  respectively  outstanding  and  unpaid,  and  which 
the  plaintiff  still  is  liable  to  pay  and  discharge;  of  all  which  said  several  premises  in 
this  count  mentioned,  the  defendant  afterwards,  and  in  a  reasonable  time  in  that  behalf, 
to  wit,  on  the  1st  of  December  1839,  had  notice,  and  was  then  requested  to  indemnify 
and  save  harmless  the  plaintiff  from  the  said  payments  and  liabilities.  Yet  the 
defendant  did  not  nor  would,  when  he  was  so  requested,  or  at  any  other  time  whatso- 
ever, indemnify  or  save  harmless  the  plaintiff'  from  the  said  payments  or  liabilities,  or 
any  of  them,  or  any  part  thereof,  but  therein  wholly  failed  and  made  default. 
There  was  a  second  count  on  an  account  stated. 

Pleas,  first,  to  both  counts,  non  assumpsit.  2ndly,  to  the  first  count,  that  there 
never  was  any  such  consideration  for  the  said  alleged  promise  of  the  defendant  in  that 
count  mentioned,  as  therein  alleged.  3rdly,  that  he,  the  defendant,  did  not  agree  to 
buy  of  or  from  the  plaintiff",  nor  did  the  plaintiff"  agree  to  sell  to  him  the  defendant, 
the  said  .shares  in  that  count  mentioned,  or  any  or  either  of  them,  modo  et  forma. 
4thly,  that  the  plaintiff  hath  not  been  nor  was  ready  or  willing  to  transfer  the  said 
shares,  or  any  or  either  of  them,  to  the  defendant,  modo  et  forma.  Sthly,  that  the 
defendant  had  not  notice  of  the  plaintiff's  I'cadiness  or  willingness  to  transfer  the  said 
shai'es,  or  any  or  either  of  them,  to  him  the  defendant,  modo  et  formii.  6thly,  that 
he,  the  defendant,  had  not  notice  of  the  said  alleged  liabilities  of  the  plaintiff'  in  the 
first  count  mentioned,  or  of  any  or  either  of  them,  or  of  any  part  of  the  same,  modo 
et  forma.  7thly,  that  the  plaintiff  hath  been  and  was  damnified  as  in  the  said  first 
count  mentioned,  of  his  own  wiong,  and  by  and  through  his  own  means,  default, 
[520]  and  neglect.  8thly,  that  after  the  making  of  the  said  alleged  promise  in  the 
first  count  mentioned,  and  before  any  breach  thereof,  and  before  the  .said  shares,  or 
any  or  either  of  them,  had  been  transferred  to  the  defendant,  to  wit,  on  the  21st  of 
February  1838,  the  defendant  was  absolved,  exonerated,  and  discharged  by  the 
plaintiff'  from  his  the  defendant's  said  piomise,  and  the  performance  of  the  same. 

Replication  to  the  1st,  2nd,  3rd,  ith,  5th,  and  6th  pleas,  similiter.  To  the  7th 
plea,  that  he  the  plaintill'  was  not  damnified  as  in  the  said  first  count  mentioned,  of 
his  own  wrong,  or  by  or  through  his  own  means,  default,  or  neglect,  modo  et  forma. 
To  the  last  plea,  that  the  defendant  was  not  absolved,  exonerated,  or  discharged  by 
the  plaintiff'  from  his  the  defendant's  said  promise,  or  the  performance  of  the  same, 
modo  et  forma. 

At  the  trial  before  Eolfe,  B.,  at  the  last  Summer  Assizes  at  Liverpool,  it  appeared 
that  the  plaintiff,  being  in  possession  of  thirtj'  shares  in  the  Bristol  and  Exeter  Railway 
Company,  employed  Messrs.  Richardson  &  Thompson  as  his  brokers,  to  dispose  of 
them  for  him.  The  defendant,  a  share  broker  at  Manchester,  being  desirous  of  obtaining 
shares  in  that  Company,  employed  Messrs.  Atkinson  &  Townley,  share-brokers  in 
Liverpool,  to  purchase  them  for  him,  and  they  applied  to  Messrs.  Richardson  & 
Thompson  for  that  purpose.  At  that  time,  £10  per  share  had  been  paid  on  these 
shares,  but  they  were  at  a  discount.  Messrs.  Richaixlson  &  Thompson  agreed,  on 
behalf  of  the  plaintiff  to  sell  these  thirty  shares  at  71.  2s.  6d.  per  share,  which  sum 
Messrs.  Atkinson  &  Townley  agreed  to  pay  for  the  same,  as  brokers  for  the  defendant, 
and  in  pursuance  of  that  agreement,  the  shares  were  sold  to  Messrs.  Atkinson  & 
Townley  for  the  defendant,  and  the  following  contract  notes  passed  between  the 
brokers. 
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[521]  "Liverpool,  20th  February,  1838. 

"  Sir, — We  have  this  day  sold  to  you  thirty  shares  in  the  Bristol  and  Exeter  Eailway 
at  £10     0     0  paid 

2  17     6  discount 


£7     2     6  per  share  net. 

—Yours,  &c.  "  R1CH.VRDSON  &  Thomi'SON. 

"  To  Messrs.  Atkinson  &  Townley." 

"No.  363.  "  66,  Castle-street,  20th  February,  1838. 

"  Messrs.  Richardson  &  Co. — We  have  this  day  bought  from  you  the  shares  under- 
mentioned,— And  remain  yours,  "  For  G.  Atkinson  &  Townley, 

"Edward  Bourne. 

"Thirty  Shares  Bristol  and  Exeter  Railw.,  at  71.  2s.  6d.  per  share." 

In  pursuance  of  this  contract,  the  shares  were  sent  by  the  plaintifl"'s  brokers,  with 
a  blank  transfer,  which  at  that  time  was  stated  to  be  the  ordinarj'  course  of  business. 
The  purchase-money  was  paid  by  Atkinson  &  Townley  to  Richardson  &  Thompson, 
and  was  charged  by  the  former  in  account  with  the  defendant,  who  allowed  it  to  them 
iu  his  account.  Subsequent  calls  were  made  on  these  shares,  and  the  shares  not 
having  been  registered  in  the  books  of  the  Company  in  the  defendant's  name,  but  the 
plaintitt'  remaining  the  only  apparent  owner  of  them,  he  was  compelled  to  pay  those 
calls,  amounting  to  9.571.  5s.  2d.,  and  it  was  to  recover  the  money  so  paid  that  the 
present  action  was  bi'ought.  The  calls  were  paid  to  the  Company  partly  in  cash,  and 
partly  in  promissory  notes  which  were  outstanding.  By  the  contract  notes,  the  shares 
were  sold  to  the  defendant  at  71.  2s.  6d.  net,  [522]  but  Atkinson  &  Townley,  as 
brokers  foi'  the  defendant,  would  be  entitled  to  a  commission  of  2s.  6d.  per  share  for 
purchasing,  and  they,  in  rendering  their  account  to  the  defendant,  added  the  com- 
mission to  the  purchase-money,  which  made  the  shares  stand  at  71.  .5s. 

Several  letters  from  the  defendant  were  put  in,  shewing  his  anxiety  to  purchase 
shares  in  this  railway,  and  that  he  had  sold  shares  in  that  Company  at  higher  prices. 
The  following  letters  were  also  read  : — 

"Manchester,  3rd  March,  1838. 

"  Messrs.  Atkinson  &  Townley, — Pray  dispatch  the  thirty  Bristol  and  Exeter  shares 
forthwith.     I  have  sold  at  91.  17s.  Gd.  "Thomas  Langston." 

"Liverpool,  3rd  March,  1838. 

"  We  herewith  send  you  traiisfer  of  thirty  Bristol  and  Exeter  shares  in  blank. 
"  Mr.  Thomas  Langston.  "  Atkinson  &  Townley." 

"  Mr.  Thomas  Langston. 

"Bought  from  Atkinson  &  Townley,  20th  February,  1838, 

"Thirty  shares  of  Bristol  and  Exeter  Rails,  at  71.  5s. 

Stamp     . 


£217   10 
2     0 

0 
0 

£219   10 

0 

It  was  objected  at  the  trial,  at  the  close  of  the  plaintiff's  case,  that  in  the  absence 
of  any  express  contract,  there  was  no  implieil  undertaking,  on  the  part  of  the  person 
purchasing  the  shares,  to  indemnify  the  vendor  against  [523]  the  calls,  and  therefore, 
as  there  was  no  liability,  the  plaintitl  ought  to  bo  nonsuited.  It  was  also  objected 
that  the  averment  in  the  declaration,  that  the  plaintiff  was  ready  and  willing  to 
transfer,  was  not  proved.  The  learned  Judge  directed  the  jury  to  find  their  verdict 
for  the  plaintiff,  which  they  accordingly  did,  with  £900  damages,  but  he  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit  on  the  above  grounds.  Alexander,  in 
Michaelmas  Term  last,  obtained  a  rule  accordingly. 

Ex.  Div.  viL — 28* 
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Cresswell  and  Crompton  shewed  cause  in  this  term  (Jan.  16).  The  material 
question  in  this  case  is,  whether  there  is  any  implied  undertaking  on  the  part  of  the 
purchaser  of  shares  to  indemnify  the  seller  from  subsequent  calls  made  by  the  Com- 
pany upon  him.  Another  question  is,  whether  the  averment  in  the  declaration,  that  the 
plaintiff  was  ready  and  willing  to  transfer  the  shares,  which  is  traversed  by  the  fourth 
plea,  was  proved  at  the  trial.  Of  that  there  was  abundant  evidence.  Perhaps  Ilibhlc- 
while  V.  M'Morine  (6  M.  &  W.  200)  may  be  relied  upon  on  the  other  side,  but  there 
the  party  never  had  the  property  to  transfer,  and  therefore  the  case  is  totally  different. 
Then,  as  to  the  main  point,  there  was  an  implied  undertaking  by  the  purchaser  to 
indemnify  the  seller  from  subsequent  calls.  In  a  transaction  of  this  nature,  there  is 
an  implied  undertaking  to  protect  the  seller  from  all  the  consequences  of  his  remaining 
the  nominal  or  registered  owner.  If  the  plaintiff  remains  nominally  on  the  books  the 
owner  of  the  shares,  he  then  becomes  a  trustee  for  the  purchaser,  and  the  purchaser 
is  bound  to  indemnify  him  from  all  the  liabilities  which  he  incurs  by  his  being  placed 
in  that  situation.  The  drawer  of  an  accommodation  bill  is  bound  to  indemnify  the 
accommodation  acceptor,  because  the  law  in  such  case  implies  a  promise  to  indemnify, 
without  any  express  promise  being  [524]  made.  So  here,  there  was  an  implied  promise 
to  indemnify,  without  reference  to  the  terms  of  the  contract.  Here  shares  are  trans- 
ferred to  a  purchaser,  who  takes  them  subject  to  all  the  liabilities  of  the  vendor,  under 
the  act  of  Parliament  by  which  the  company  was  formed  and  regulated. («)  One 
condition  of  the  act  is,  that  the  purchaser  of  the  shares  shall  pay  all  the  calls.  The 
case  falls  within  the  principle  of  the  decision  in  Burnelt  v.  Lynch  (5  B.  &  C.  589  ; 
8  I).  &  R.  368).  There  lessee,  by  deed  poll,  assigned  his  inteiest  in  the  demised 
premises  to  A.,  subject  to  the  payment  of  the  rent  and  the  performance  of  the  cove- 
nants contained  in  the  lease.  A.  took  possession,  and  occupied  the  premises  under 
the  assignment,  and  before  the  expiration  of  the  term  assigned  to  a  third  person.  The 
lessor  sued  the  lessee  for  breaches  of  covenant  committed  during  the  time  that  A. 
continued  assignee  of  the  premises,  and  recovered  damages  against  the  lessee  ;  and 
it  was  held  that  the  lessee  might  maintain  an  action  on  the  case,  founded  in  tort, 
against  A.,  for  having  neglected  to  perform  the  covenants  during  the  time  he  continued 
assignee,  whereby  the  lessee  sustained  damage.  Here  the  parties  have  contracted 
with  reference  to  the  statute,  and  the  defendant,  by  purchasing  these  shares,  has 
undertaken  that  he  would  perform  all  the  liabilities  to  which  the  owner  of  them  was 
subject,  and  free  the  seller  from  them.  In  Burnett  v.  Lynch,  Lord  Tenterden  says 
(5  B.  &  C.  601) — "It  is  true  he  [the  defendant]  entered  into  no  express  covenant  or 
contract  that  he  would  pay  the  rent  and  perform  the  covenants.  But  he  accepted  the 
assignment,  subject  to  the  performance  of  the  covenants,  and  we  are  first  to  consider 
whether  any  action  will  lie  against  him.  If  we  should  hold  that  no  action  will  lie, 
this  consequence  will  follow,  that  a  man  having  taken  [525]  an  estate  from  another, 
subject  to  the  payment  of  the  rent,  and  the  performance  of  the  covenants,  and  having 
thereby  induced  an  understanding  in  that  other  that  he  would  pay  the  rent  and 
perform  the  covenants,  will  be  allowed  to  cast  that  burden  upon  the  other  person. 
Reason  and  common  sense  shew  that  that  never  could  be  intended  ;  and  if  the  law 
of  England  allowed  any  such  consequence  to  follow,  in  that  case  it  would  cease  to  be 
a  rule  of  reason."  The  other  judges  entirely  concurred  in  that  decision,  which,  in 
principle,  is  an  authority  in  the  present  case.  The  seller  of  these  .shares  does  not  enter 
into  a  new  liability,  but  continues  in  his  original  liability  at  the  request  of  the  purchaser, 
and  the  law  will  imply  a  promise  to  indemnify  from  that  circumstance.  [Parke,  B. 
The  case  of  Burnett  v.  Lynch  was  cited  and  approved  of  in  IFoherklgc  v.  Steward 
(1  Cr.  &  M.  644),  in  the  judgment  of  the  Court  of  Exchequer  Chamber,  delivei-ed  by 
Lord  Denman,  C.  J.]  Burnett  v.  Lynch  is  a  strong  authority  to  shew  that  assumpsit 
would  have  lain  under  the  same  circumstances.  Covenant  would  not  lie,  because  it 
was  a  deed  poll.  Suppose  in  the  present  case  the  purchaser  had  expressly  requested 
the  seller  to  let  the  shares  stand  in  his  name,  would  not  a  promise  to  indemnify  be 
implied  from  that  request?  It  is  submitted  that  it  clearly  would:  and  this  is  sub- 
stantially the  same  thing.  The  present  is  perhaps  more  like  the  case  of  an  accom- 
modation bill,  than  that  of  principal  and  surety.     The  acceptor,  by  accepting  the  bill, 

(a)  The  169th  section  of  the  Bristol  and  Exeter  Railway  Act,  6  Will.  4,  c.  xxxvi., 
was  stated  to  be  exactly  the  same  as  the  140th  section  of  the  London  and  Brighton 
Railway  Act,  which  see,  in  a  note  to  hihUtwhiie  v.  M'Morine,  6  M.  &  W.  205. 
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does  not  relieve  the  drawer  from  liability,  but  contracts  a  liability  at  his  request. 
Here,  by  the  original  bargain,  the  seller  had  a  right  to  call  for  a  legal  transfer  of  the 
shares,  but  the  purchaser  requests  the  shares  to  be  sent  to  him.  By  that  he  means 
the  certificates,  as  is  shewn  by  what  wiis  done — they  send  him  accordingly  the 
certificates  and  a  blank  tiansfer. 

[526]  Alexander  and  Cowling,  contrk.  There  is  no  analogy  between  the  case  of 
Burnett  V.  Lynch  and  the  present.  There  the  defendant  was  claiming  a  benefit  under 
the  lease,  and  could  not  gainsay  it.  Here  the  person  whose  name  is  registered  is  the 
person  entitled  to  all  the  benefits  to  be  derived  from  the  shares.  There  the  assignee 
had  possession  of  the  land,  and  an  implied  contract  arose  from  the  assignment,  under 
which  he  took  that  benefit.  Here  the  vendoi'  is  in  the  legal  possession.  Besides,  the 
question  in  that  case  arose  after  verdict,  and  all  would  be  assumed  to  have  been  proved 
at  the  trial  which  was  necessary  to  sustain  the  action.  Here,  the  transfers  being  in 
blank,  were  not  legal,  and  could  not  be  made  legal  by  subsequent  signature,  and  there- 
fore conferred  no  title  or  benefit  on  the  defendant.  [Parke,  B.  The  question  is,  was 
not  this  a  contract  for  shares,  to  be  completed  within  a  reasonable  time,  the  remedy 
for  breach  of  which  would  be  an  action  for  special  damage,  for  not  completing  the  ~ 
contract  within  a  reasonable  time  ?  and  then  the  plaintiff  is  in  this  situation,  that  he 
has  not  tendered  a  valid  conve3'ance.]  It  cannot  be  that  the  law  will  imply  any 
promise  from  the  defendant  to  indemnify  the  plaintit}'.  The  parties  never  contem- 
plated any  such  indemnity.  The  plaintiff  would  be  a  fortunate  person  indeed,  if  he 
got  the  price  of  his  shares,  and  a  promise  to  indemnify,  without  the  defendant's 
obtaining  any  valid  title  to  the  shares.  [Parke,  B.  In  such  a  case  another  promise 
to  be  implied  would  be,  that  the  vendor  should  pay  the  profits  to  the  vendee.]  There 
is  nothing,  cither  in  principle  or  authority,  to  shew  that  such  a  promise  to  indemnify 
woukl  be  implied  by  law.  Suppose  the  case  of  a  vendor  and  purchaser  of  land,  and 
the  agreement  were  not  performed,  could  it  be  said  that  there  was  an  implied  promise, 
in  case  the  outgoings  were  greater  than  the  profits,  to  indemnify  the  vendor  !  That 
could  not  be  so,  at  all  events,  before  a  conveyance  were  tendered.  If  the  plaintiff 
h:id  tendered  to  the  defendant  [527]  a  regular  deed  of  transfer,  and  he  had  refused 
to  execute  it,  then,  perhaps,  he  might  have  recovered  ;  but  here  there  was  only  a 
transfer  in  blank,  which  was  illegal.  This  is  personal  pioperty  only.  That  was 
decided  in  Bligh  v.  Brent  (2  Y.  &  C.  268  :  see  also  Bradley  \.  Holdsxcorth,  3  M.  &  W. 
422).  In  Cora.  Dig.,  Covenant  (A.  2),  it  is  said,  "a  covenant  personal  is  by  express 
words,  01'  by  a  covenant  in  law."  And  again  (A.  3) — "The  law  does  not  create  a 
covenant  for  a  personal  thing."  The  rule  of  law  as  to  caveat  emptor  is  an  instance 
of  that.  If  the  vendor  required  anything  beyond  what  is  incident  to  the  mere  contract 
of  sale,  he  ought  to  have  stipulated  for  it :  no  such  contract  can  be  implied.  The 
cases  put  on  the  other  side  are  cases  of  loan.  In  the  case  of  an  accommodation  bill, 
the  acceptor  lends  his  name  and  responsibility.  So  in  the  case  of  principal  and  surety. 
But  here  the  promise  laid  in  the  declaration  is  founded  only  on  the  contract  of  sale. 
The  case  of  principal  and  surety  is  totally  distinct ;  there  the  surety  incurs  a  liability, 
and  solely  a  liability,  for  another  person.  But  here  the  supposed  surety  has  the  power 
in  his  own  hands  of  saving  himself  harmless,  and  it  is  a  mere  naked  contract  as  between 
seller  and  purchaser.  In  Hare  v.  Waring  (3  M.  &  \V.  3()2),  where  the  certificates 
tendered  by  the  plaintitl's  to  the  defendant  did  not  contaiTi  the  names  of  the  plaintiffs 
as  original  proprietors,  nor  had  they  any  indorsement  of  transfer  to  them,  it  was  held 
that  such  certificates  were  insufficient,  inasmuch  as  the}-  did  not  shew  a  title  in  the 
plaintiff  to  convey  the  shares  under  the  act  of  parliament. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  There  were  two  questions  in  this  case,  which  were  argued  a  few  days 
ago,  on  shewing  cause  [528]  against  a  rule  to  enter  a  nonsuit.  First,  whether,  on  a 
contract  by  the  defendant  to  buy  of  the  plaintiff  some  shares  in  the  Bristol  and  Exeter 
Railway,  the  law  implied  a  promise  l)y  the  purchaser,  to  indemnify  the  vendor  against 
all  subse(iuent  calls;  or  there  was  any  evidence  in  the  case  to  go  to  the  jury  of  a 
promise  to  that  effect.  And  secondly,  whether  the  averment  in  the  declaration,  that 
the  plaintiff  was  ready  and  willing  to  transfer,  which  was  tiaversed  in  one  plea,  was 
proved.  It  appeared  that  the  plaintiff'  tendered  an  assignment,  in  the  form  ie(|uired 
by  the  169th  section  of  the  .ict,  but  with  the  name  of  the  assignee  in  blank,  which 
was  not  objected  to,  and  no  other  was  required.     The  second  objection  may  be  c;isily 
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disposed  of.  If  it  had  been  necessary,  in  order  to  suppoit  the  allegation  in  the 
declaration,  to  prove  the  tender  of  a  valid  conveyance,  this  would  not  have  been 
sufficient :  but  it  being  requisite  only  to  prove  a  readiness  to  transfer,  we  think  there 
was  sufficient  evidence  in 'the  case  of  that  readiness.  Little  reliance,  indeed,  was 
placed  upon  this  objection.  The  other  was  more  strongly  insisted  upon.  We  are  of 
opinion  that,  under  the  cii'cumstances  of  this  case,  there  was  no  undertaking  implied 
by  law,  to  indemnify  against  all  subsequent  calls,  nor  any  evidence  of  such  an  under- 
taking in  point  of  fact.  On  the  20th  of  February  1838,  the  contract  was  entered 
into,  which  was  simply  an  agreement  by  the  plaintiff'  to  sell,  and  the  defendant  to  buy, 
thirty  shares,  at  the  price  of  71.  5s.  per  share,  no  time  being  specified  for  the  com- 
pletion of  the  purchase ;  nor  was  there  any  such  stipulation  in  the  contract  as  the 
conveyance  itself  would  have  contained  if  completed,  that  is,  that  the  vendee  should 
be  subject  from  the  date  of  it,  or  any  future  time,  to  the  conditions  upon  which  the 
vendor  held  them.  If  the  case  had  rested  upon  this  contract,  the  situation  of  the 
parties  would  have  been  this  : — The  plaintiff,  after  shewing  a  good  title  to  the  defen- 
dant, would  have  had  a  right  to  call  upon  him  to  complete  his  [529]  purchase  in  a 
reasonable  time,  by  preparing  a  deed  in  the  statutory  form  ;  and  if  the  defendant  had 
done  so,  the  plaintiff'  might  then  have  executed  it,  and  required  the  defendant  to  do 
the  same,  and  to  deliver,  or  attend  with  him  to  deliver,  the  deed  to  the  Company, 
that  a  memorial  might  be  entered  into  and  indoi-ised  on  the  deed  of  ti-insfer,  pursuant 
to  the  lG9th  section.  If  all  this  had  been  done,  the  plaintiff'  would  have  been  no 
longer  liable  to  any  call :  if  the  defendant  had  refused  to  perform  his  part,  he  would 
have  subjected  himself  to  an  action  for  the  non-performance  of  that  which  he  omitted 
to  do ;  and  if,  in  consequence  of  the  defendant's  breach  of  his  contract,  the  plaintiff 
had  been  obliged  to  pay  future  calls,  he  might  have  recovered  this  amount,  by  way  of 
special  damage  for  the  defendant's  breach  of  contract.  But  in  this  case,  the  plaintiff 
did  not  pursue  the  course  which,  according  to  law,  he  ought  to  have  done.  The 
defendant  appears  to  have  been  satisfied  with  the  title,  and  both  the  plaintiff"  and  he 
to  have  been  content,  the  one  to  deliver,  and  the  other  to  accept,  a  transfer  with  the 
name  of  the  vendee  in  lilank  ;  for  the  purpose,  no  doubt,  of  the  defendant  selling  and 
transferring  those  shares  to  another,  and  filling  in  the  name  of  some  subsequent 
purchaser  from  himself ;  or,  more  probably,  of  handing  over  the  instrument  to  some 
purchaser  from  himself,  on  receiving  the  price ,  for  the  shares  were  clearly  bought  on 
speculation.  On  this  occasion,  when  this,  probably  the  customary  course,  was  adopted, 
instead  of  that  which  the  law,  in  the  absence  of  custom,  prescribes,  the  plaintiff'  might 
have  insisted  that  he  would  not  deliver  such  a  blank  conveyance  as  was  asked,  which 
might  postpone  indefinitely  the  actual  conve3'ance  to  a  vendee,  unless  the  defendant 
would  indemnify  him  against  all  intermediate  calls ;  and  if  that  had  been  done,  the 
plaintiff  would  have  been  safe  ;  but  this  he  omitted,  and  there  is  no  trace  of  any 
evidence  of  such  a  contract  having  been  made  or  contemplated.  The  truth  probably 
is,  that  the  plaintiff'  did  not  think  of  [530]  this  future  liability  at  all,  or  if  he  did,  he 
thought  that  the  shares  would  be  sold,  after  a  new  call,  to  a  purchaser  who  would  take 
the  amount  intf)  consideration  in  fixing  the  price,  aud  pay  the  calls  to  the  Company 
in  order  to  get  the  transfer  completed. 

We  cannot  therefore  think  that  the  plaintiff'  and  defendant  ever  contemplated  such 
an  undertaking  as  the  declaration  in  this  case  describes  ;  and  that  the  e\idence  does 
not  warrant  the  jury  in  drawing  an  inference  of  any  such  engagement. 

Does  the  law  laise  any  such  contract?  We  think  it  does  not.  The  plaintiff,  by 
his  neglect  to  get  the  conveyance  completed  and  the  transfer  entered,  becomes  a 
trustee  for  the  defendant  and  his  assigns,  and  receives  the  profits,  and  must  pay  the 
outgoings ;  but  there  is  no  authoi'ity  for  saying  that  the  law  makes  any  promise  by 
a  cestui  que  trust  to  a  trustee,  simply  to  repay  all  that  the  trustee  may  pay  on  his 
own  account,  still  less  on  that  of  the  subsequent  cestui  que  trust. 

The  pi-inci|jle  of  the  case  of  Burnett  v.  Lynch  (5  B.  &  C.  589)  does  not  apply.  The 
assignee  of  a  lease  becomes  liable  to  the  lessor  for  the  performance  of  all  the  covenants 
which  run  with  the  land,  and  the  lessee  is  also  liable,  in  the  nature  of  a  surety  as 
between  himself  and  the  assignee,  for  the  performance  of  the  same  covenants,  during 
the  continuance  of  his  interest  as  assignee;  the  consequence  is,  that  a  duty  is  imposed 
on  the  assignee  at  common  law  to  perform  the  covenants  during  that  time,  for  which 
an  action  on  the  case  will  lie.  But  here  the  defendant  contracts  no  liability  at  all 
with  the  Company,  so  that  the  plaintiff  is  not  a  surety  foi'  him  ;  and  if  there  were 
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any  analogy  between  the  two  cases,  the  defendant's  implied  promise  would  only  be 
to  indemnify  against  such  calls  as  should  be  made  whilst  he  should  be  beneficially 
interested,  so  that  the  promise  in  the  declaration,  which  is  to  indem-[531]-uify  against 
all  future  calls,  is  too  large,  and  no  amendment  could  make  it  good,  as  none  of  the 
calls,  the  subject  of  this  action,  seem  to  have  been  made  until  after  the  defendant 
himself  had  parted  with  the  shares. 

We  are  of  opinion,  therefore,  that  this  action  will  not  lie,  and  the  rule  must  be 
absolute  to  enter  a  nonsuit. 

Kule  absolute. 

Maghee  and  Wife  v.  O'Neil.  Exch.  of  Pleas.  Jan.  27,  1841. — A  verbal  acknow- 
ledgment by  the  debtor,  within  six  years,  of  the  part  payment  of  a  debt,  is  not 
sufficient  to  take  the  case  out  of  the  statute  of  limitations. 

[S.  C.  10  L.  J.  Ex.  326.] 

Debt  for  money  lent  by  the  female  plaintifl"  to  the  wife  of  the  defendant  before 
their  respective  marriages,  and  on  an  account  stated.  Pleas,  nunquam  indebitatus, 
and  the  statute  of  limitations.  At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last 
Flintshire  assizes,  it  appeared  that  the  action  was  brought  to  recover  £40,  the  balance 
of  a  sum  of  £50,  alleged  to  have  been  lent  by  the  female  plaintift'  to  the  defendant's 
wife,  who  was  her  sister,  more  than  six  years  before  the  commencement  of  the  action. 
For  the  purpose  of  taking  the  case  out  of  the  statute  of  limitations,  the  plaintiffs  called 
a  person  named  Cain,  who  proved,  that  about  two  years  ago  the  defendant's  wife 
requested  him  to  go  with  her  to  the  Savings'  Bank  at  Holywell,  in  order  to  draw  out 
£10,  for  the  purpose  of  paying  that  sum  to  her  sister,  in  part  discharge  of  £-50,  which 
she  said  her  sister  had  lent  her  several  years  before.  The  witness  went  with  her 
accordingly,  but  in  consequence  of  hei-  having  brought  a  wrong  book,  they  did  not 
obtain  the  moiiev.  About  a  week  afterwards,  Cain  saw  her  again,  when  she  told  him 
she  had  taken  out  the  £10  from  the  bank,  and  had  paid  it  to  her  sister.  It  was 
objected  for  the  defendant,  on  the  authority  of  the  case  of  IFillis  v.  Xeivham  (3  Y.  & 
J.  518),  that  a  pait  payment,  to  defeat  the  [532]  operation  of  the  statute  of  limitations, 
could  not  be  proved  merely  by  the  parol  declaiation  of  the  debtor  Jfaterx  v.  Tompkins 
(2  C.  M.  &  R.  723)  was  also  referred  to.  The  Loid  Chief  Justice  thought  the  case 
was  fciken  out  of  the  statute,  and  under  his  direction  a  verdict  was  found  for  the 
plaintifls,  damages  £40,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Jervis  having  obtained  a  rule  nisi  accordingly,  citiTig  WiUk  v.  Newhum,  JVaiers  v. 
Tompkin.%  Trentluwi  v.  Deverill  (3  Biug.  N.  C.  397  ;  4  Scott,  128),  and  Bayley  v.  Ashton 
(12  Ad.  &  E.  493  ;  9  Law  J.  Rep.  (N.  S.)  (J.  B.  376  ;  4  P.  &  D.  214). 

Hayes  now  shewed  cause.  The  statute  9  Geo.  4,  c.  14,  s.  1,  which  provides  that 
no  acknowledgment  or  promise  by  words  only  shall  be  sufficient  to  take  any  case  out 
of  the  operation  of  the  statute  of  limitations,  unless  it  be  contained  in  some  writing 
to  be  signed  by  the  party  chargeable  thereby,  at  the  same  time  expressly  provides 
"that  nothing  therein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person  whatsoever."  The  case  of 
Willis  V.  Newham  undoubtedly  decided,  that  part  payment  of  the  debt  could  not  be 
proved  by  the  mere  verbal  admission  of  the  debtor:  .And  the  decision  in  Bayhyx. 
Ashlcm,  in  which  an  unsigned  entr}'  made  by  the  defendant  was  held  equally  inadmissible 
for  the  same  purpose,  proceeded  on  the  authority  of  that  ca.se.  But  there  Lord 
Denman,  C.  J.,  says — "  If  I  were  called  upon  for  the  first  time  to  put  a  construction 
upon  this  act  of  Parliament,  I  should  be  inclined  to  say,  that  acknowledgment  of  a 
debt  by  promise  is  one  kind  of  evidence,  payment  another ;  and  that  the  act,  while  it 
restricted  the  proof  of  the  former,  left  payment  to  be  proved  as  any  othei'  fact  may 
be  proved.  [533]  But  in  two  cases,  the  Court  of  Exchequer  has  decided  ditt'erently." 
It  is  clear  that  although  the  Court  hesitated  to  overrule  the  cases  already  decided, 
they  did  not  approve  of  their  principle.  And  the  Lord  Chief  Justice  was  in  error  in 
supposing  that  this  Court  ha<l  in  two  cases  decided  differently,  for  Waters  v.  Tompkins 
proceeded  on  grounds  totally  independent  of  Jnilis  v.  Newham,  and  in  no  degree 
confirmed  its  authority.  Parke,  B.,  there  says — "On  the  first  perusal  of  this  clause, 
(9  Geo.  4,  c.  14,  s.  1),  it  would  seem  that  the  proviso  takes  the  case  of  part  payment 
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of  principal,  or  payment  of  interest,  out  of  the  operation  of  the  statute  altogether ; 
and  thei'efore  that  these  facts  would  not  only  have  the  same  effect,  but  might  be  proved 
exactly  in  the  same  way  that  they  would  have  been  if  the  act  had  not  passed,  and 
consequently  by  the  defendant's  parol  admission  ;  which  species  of  proof  of  a  simple 
fact  is  not  exposed  to  the  same  degree  of  danger  as  attended  the  admission  of  an 
acknowledgment  of  the  debt  itself."  His  Lord.ship  then  states  the  decision  in  JFillis 
V.  Newkam,  and  adds — "  This  construction  of  the  act  certainly  extends  the  remedy, 
and  obviates  the  mischief  to  be  guarded  against,  in  a  greater  degree  than  the  words 
taken  in  their  ordinary  sense  would  do.  But  if  part  payment,  or  payment  of  interest, 
is  proved  in  any  legal  mode,  and  not  by  admission  only,  this  case  is  no  authoritj'  that 
such  proof  is  not  sufficient.  .  .  .  The  reason  why  the  effect  of  such  a  payment  is  not 
lessened  by  the  act  is,  that  it  is  not  a  mere  acknowledgment  by  words,  but  is  coupled 
with  a  fact."  [Parke,  B.  Jfatcrs  v.  Tompkins  was  certainly  no  confirmation  of  JFillis 
v.  N'eioham.]  The  latter  case,  therefore,  was  the  only  decision  (before  Bayley  v.  Ashton) 
in  which  the  proof  of  payment  by  the  parol  admission  of  the  defendant  was  held 
insufficient :  and  it  is  for  the  Court  now  to  consider  whether  it  can  be  sustained  on  any 
legitimate  principle  of  construction.  The  fact  of  the  payment  may  clearly  be  proved 
by  the  parol  evidence  of  a  third  [534]  person  :  Tippets  v.  Heane  (1  C.  M.  &  R.  252). 
Trcntham  v.  DeveriU  is  no  authority  against  the  plaintiffs  :  there  the  only  question  was, 
whether  a  memorandum  made  by  the  witness  at  the  time  was  sufficient  evidence  to  go 
to  the  jury  of  the  fact  of  payment,  the  witness  not  being  able  otherwise  to  recollect 
the  fact. 

But  even  admitting  the  case  of  Willis  v.  Newham  to  be  law,  it  certainly  ought 
not  to  be  carried  any  farther  ;  and  the  present  case  is  distinguishable  from  it,  because 
here  the  parol  admission  is  coupled  with  the  other  contemporaneous  circumstances 
stated  in  the  evidence  of  Cain,  which  go  to  prove  the  fact  of  payment.  The  jury  had 
a  right  to  decide,  upon  all  the  facts  taken  together,  whether  they  satisfied  them  that 
the  payment  had  been  made. 

Jervis  and  Welsby,  in  support  of  the  rule.  This  case  is  in  no  respect  distinguish- 
able from  Jnilis  v.  Netvliam.  The  circumstances  referred  to  on  the  other  side  had  no 
connexion  whatever  with  the  admission  of  payment,  but  occurred  a  week  before,  at  a 
time  when  no  payment  had  been  made,  but  the  woman  merely  made  a  verbal  admission 
of  the  existence  of  the  debt,  and  expressed  an  intention  to  pay  money  on  account  of 
it.  How  can  the  verbal  admission  of  the  debt,  which,  by  the  express  terms  of  the 
statute,  can  have  no  efTect,  be  brought  in  aid  of  the  verbal  admission  of  part  paj'menti 
The  case  stands,  therefore,  altogether  upon  that  admission,  and  is  identical  with  Willis 
V.  Newluun.  And  even  though  the  Coui-t  may  entertain  doubts  whether  that  case  was 
rightly  decided,  they  will  not  oveirule  it,  recognised  as  its  authority  has  been  by  the 
Court  of  Queen's  Bench  in  Bayley  v.  Ashton,  which  even  carried  the  principle  further. 
It  has  been  suggested  that  the  Court  were  misled,  in  that  case,  into  a  supposition  that 
Willis  V.  Newham  had  been  expressly  confirmed  in  Ifaters  v.  Tompkins ;  but  [535]  that 
is  not  so  ;  for  although  Lord  Denman  appears  to  have  supposed  that  such  was  the  case, 
both  Littledalc,  J.,  and  Patteson,  J.,  were  evidently  aware  of  the  extent  of  the  decision 
in  Waters  v.  Ttimpkins,  and  that  there  was  in  that  case  independent  proof  of  the  fact 
of  payment.  But  further,  the  stat.  9  Geo.  4,  c.  14,  s.  1,  may  well  be  read  so  as  to 
support  the  decision  in  IFillis  v.  Newham ;  the  proviso  as  to  part  payment  being 
referred  to  the  case  of  joint  contractors,  which  is  provided  for  in  the  clause  immediately 
preceding.  The  statute  having  provided  that  no  joint  contractor  should  lose  the 
benefit  of  its  enactments,  so  as  to  be  chargeable  even  upon  a  written  acknowledgment 
or  promise  made  by  his  co-contractor,  the  proviso  is  then  introduced  to  save  the 
operation  of  part  payment  by  a  joint  contractor ;  which  has,  accordingly,  since  the 
statute  as  before,  been  held  sufficient  to  charge  his  co-contractors.(a) 

Lord  Abinger,  C.  B.  If  this  question  were  res  Integra,  I  should  certainly  say 
that  the  mode  of  payment  of  piincipal  or  interest  was  left  by  Lord  Tenterden's  act  to 
be  proved  as  at  common  law.  But  we  are  not  sitting  here  as  a  Court  of  error,  and 
the  cases  which  have  been  referred  to  compel  us  to  say  that  this  rule  must  be  made 
absolute  My  impression  however  is,  that  the  act  of  Parliament  has  been  pressed 
beyond  its  intention.     The  best  way  always  is  to  adhere  to  the  words  of  a  statute. 

Parke,  B.     The  case  of  Willis  v.  Newham  is  expressly  in  point,  and  that  of  Bayley 

(a)  See  Channell  v.  Difchhurn,  5  M.  &  W.  494,  and  the  cases  there  cited. 


7M.  &W.53S.  MOORE    V.   PBILLIPPS  879 

V.  Ashion  is  even  stronger  than  the  present  case.  My  feeling  certiiiiily  is,  that  those 
decisions  have  gone  too  far  ;  but  sitting  as  we  do,  with  a  coordinate  jurisdiction  only, 
we  cannot  overrule  the  jiidginent  of  the  Court  of  Queen's  Bench.  And  although 
Lord  Denman's  [536]  judgment  in  Bayley  v.  Ashtmi  seems  to  have  been  pronounced 
under  an  impression  that  ll'aterx  v.  Tompkins  had  confirmed  the  authority  of  Willis  v. 
Nnoham,  the  other  judges  appear  to  have  had  their  attention  drawn  to  the  terms  of 
the  decision  in  that  case.  We  are  not  to  pronounce  our  judgment  here  as  a  Court  of 
error.  The  plaintiti"  may,  if  he  chooses,  commence  a  fresh  action,  and  may  then  have 
the  opinion  of  a  Court  of  error  upon  the  ([uestion.  If  it  comes  before  us  in  that 
shape,  I  shall  then  hold  myself  fully  at  liberty  to  consider  it  independently  of  the 
cases  ;  but  in  the  present  state  of  the  law  upon  the  subject,  I  think  we  cannot  refuse 
to  make  this  rule  absolute. 

Alderson,  B.,  concurred. 

Rule  absolute  for  a  nonsuit. 

Moore  and  Another,  Assignees  of  Tompkins,  a  Bankrupt  r.  Piiilupps,  Esq. 
Exch.  of  Pleas.  Jan.  29,  lt<-41.— The  stat.  2  &  3  Vict.  c.  29,  s.  2,  does  not  apply 
to  a  case  where  the  assignees  in  bankruptcy  were  appointed  before  its  passing. 

[S.  C.  9  Dowl.  P.  C.  294 ;  10  L.  J.  Ex.  129.] 

This  was  an  action  of  trover  against  the  sheriff  of  Herefordshire,  to  which  he 
pleaded,  that  a  writ  of  fieri  facias  was  directed  to  him  as  such  sheriff",  commanding 
him  to  levy  a  certain  sum  on  the  goods  and  chattels  of  the  said  Henry  Tompkins, 
by  virtue  of  which  writ,  after  the  bankruptcy  of  the  said  H.  Tompkins,  and  before 
the  issuing  of  the  fiat,  to  wit,  on  the  5th  of  April,  l!;>39,  the  defendant  took  in 
execution  the  goods  and  chattels  in  the  declaration  mentioned,  and  sold  them  :  that 
on  the  4th  of  May,  1839,  a  fiat  in  bankruptcy  issued  against  the  said  H.  Tompkins, 
under  which  he  was  adjudged  a  bankrupt,  and  that  the  plaintiff's,  on  the  20th  of  June, 
1839,  were  appointed  his  assignees  ;  that  the  said  writ  of  fieri  facias  so  issued  against 
the  said  H.  Tompkins,  was  bona  fide  [537]  issued,  and  levied  by  the  defendant,  before 
the  date  and  issuing  of  the  fiat,  and  that  neither  the  execution  creditor  nor  the 
defeiidaTit,  at  the  time  of  executing  and  levying  the  same,  had  notice  of  any  prior  act 
of  bankruptcy  committed  by  the  said  Henry  Tompkins. 

Replication,  that  the  plaintiffs  were  appointed  assignees  of  the  said  H.  Tompkins, 
and  that  the  defendant  committed  the  grievances  in  the  declaration  mentioned,  before 
the  passing  of  the  statute  2  &  3  Vict.  c.  29.     Verification. 

General  demurrer,  and  joinder.  The  point  marked  for  argument  on  the  part  of 
the  defendant  was,  that  the  stat.  2  &  3  Vict.  c.  29,  vras  retrospective,  and  gave  the 
law  to  this  c;ise. 

Shee,  Serjt.in  support  of  the  demurier.(«)  The  oliject  of  the  stat.  2  i<c  3  Viet. 
c.  29  was  to  destroy  altogether  the  doctrine  of  relation,  by  which  the  title  of  the 
assignees,  having  reference  back  to  the  act  of  bankruptcy,  would  defeat  a  bona  fide 
execution  levied  afterwards,  although  before  the  fiat.  The  first  case  in  which  a  con- 
struction was  put  upon  the  statute,  was  that  of  Edmonds  v.  Lawk)/  (6  M.  &  W.  285). 
That  case  differs  from  the  present,  because  there  the  fiat  issued  after  the  passing  of 
the  act,  although  the  execution  was  levied  before  it.  Parke,  B.,  there  says — "  If  in  this 
case  a  fiat  had  issued,  and  assignees  had  been  appointed  before  the  passing  of  the  act, 
they  would  have  had  a  vested  i-ight  to  the  propert}'  of  the  bankrupt  from  the  time  of 
the  seizure,  and  it  would  have  been  unjust  to  construe  the  act  so  as  to  defeat  that 
right."  But  in  a  subsef|uent  case  of  Liielcin  v.  Sitnpson  ((5  Bing.  N.  C.  353),  where  the 
fiat  did  issue,  and  the  assignees  were  appointed,  l)efore  the  passing  of  the  act,  the 
Court  of  Common  Pleas  nevertheless  held  that  it  had  [538]  a  retrospective  operation 
to  protect  an  execution  bona  fide  levied  after  the  act  of  bankiiiptcy,  without  notice. 
[Parke,  B.  I  doubt  whether  the  Court  were  aware,  in  that  case,  that  the  apjwint- 
ment  of  the  assignees  was  before  the  passing  of  the  act.  1  know  from  personal 
communication  with  them,  that  they  had  not  taken  into  consideration,  that  the 
effect  of  holding  the  statute  to  apply  to  such  a  case  would  be  to  take  away  from  the 
assignees  property  which  had  already  vested  in  them,  and  which  perhaps  they  had 

(a)  Jan.  20,  before  Lord  Abinger,  C.  B.,  Parke,  B.,  Gurney,  B.,  and  Kolfe,  B. 
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actually  distributed  among  the  creditors.]  The  Lord  Chief  Justice,  in  delivering  the 
judgment  of  the  Court,  says — "  We  are  of  opinion,  looking  at  the  words  of  the  statute, 
that  it  gives  the  law  to  all  eases  that  come  for  adjudication  before  the  Court,  where 
the  execution  was  executed  before  the  fiat  in  bankruptcy,  whether  the  transaction 
brought  before  the  Court  took  place  before  or  after  the  passing  of  the  statute."  In 
Neldrop  V.  Scarisbrick  (6  M.  &  W.  684),  the  fiat  was  levied  before,  but  the  assignees 
were  not  appointed  until  after,  the  passing  of  the  act :  but  this  Court  expressed  their 
full  concurrence  with  the  decision  in  Luchin  v.  Simpsmi.  Lord  Abinger,  C.  B.,  says — 
"  I  go  the  full  length  of  the  doctrine  laid  down  by  the  Court  of  Common  Pleas.  .  .  . 
I  am  of  o])inion,  that  the  proper  construction  of  this  act  i.s,  that  in  all  cases  where 
the  execution  creditor  bona  tide  issues  and  levies  his  execution,  and  a  sale  of  the 
goods  takes  place,  before  any  of  the  proceedings  in  bankruptcj^,  that  execution  and 
sale  are  not  to  be  prejudiced  by  a  previous  act  of  bankruptcy,  of  which  he  had  notice." 
Alderson,  B.  also  expressed  his  opinion  that  the  Court  was  bound  by  the  decision  in 
Luckin  v.  Simpson.  In  truth,  the  effect  of  the  doctrine  of  relation,  which  this  act 
was  intended  entirely  to  destroy  except  in  cases  of  fraud,  was  to  devest  rights  which 
were  otherwise  vested.  The  execution  creditor  would  have  had  a  vested  interest  but 
for  the  construction  put  upon  the  bankruptcy  acts. 

[539]  Erie  appeared  to  support  the  replication,  but 

Lord  Abinger,  C.  B.,  said — The  inclination  of  the  Court  is  to  decide  with  the 
plaintiffs,  but  we  think  we  ought  first  to  consult  the  Judges  of  the  Court  of  Common 
Pleas.  If  they  agree  with  us  in  opinion,  we  shall  not  call  on  Mr.  Erie  ;  if  they  still 
entertain  any  doubt,  we  shall  hear  him. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  In  this  case  the  opinion  of  the  Court  is,  that  the  statute 
is  not  retrospective,  so  as  to  affect  rights  vested  before  the  passing  of  the  act.  That 
was  our  opinion  during  the  argument  of  my  brother  Shee,  and  we  still  retain  that 
opinion.  As  to  the  case  of  Luckin  v.  Simpsmi,  we  have  consulted  the  Judges  of  the 
Court  of  Common  Pleas,  and  thej'  have  stated  to  us  (and  indeed  it  sufficiently  appears 
from  the  report),  that  the  fact  of  the  appointment  of  assignees  having  been  previous 
to  the  passing  of  the  act,  either  did  not  exist,  or  was  not  represented  to  the  Court ;  and 
that  if  it  had,  they  should  have  been  of  the  same  opinion  as  we  are,  that  the  statute 
does  not  apply,  where  it  would  operate  to  defeat  rights  antecedently  vested  in  the 
assignees.  The  judgment  must  therefore  be  for  the  plaintiffs. 
.  Judgment  for  the  plaintiffs. 

[540]  Maberly  v.  Titterton.  Exch.  of  Pleas.  Jan.  29,  184L— Where  a 
constable,  appointed  under  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76, 
s.  76,  is  sued  for  an  act  done  in  the  exercise  of  his  general  duty  as  a  constable, 
and  the  plaintiff  discontinues,  the  defendant  is  entitled  to  double  costs  under 
the  21  Jac.  1,  c.  12,  s.  5,  and  not  merely  to  costs  as  between  attorney  and  client, 
under  the  5  &  6  Will.  4,  c.  76,  s.  133. 

[S.  C.  9  Dowl.  P.  C.  234  ;  10  L.  J.  Ex.  172  ;  5  Jur.  250.] 

This  was  an  action  of  assault  and  false  imprisonment  against  the  defendant,  who 
was  a  constable  for  the  borough  of  Cambridge,  appointed  in  pursuance  of  the  Municipal 
Corporation  Act,  5  &  6  Will.  4,  c.  76,  s.  76:  (a)  to  which  the  defendant  pleaded  not 

(a)  Which  enables  the  watch  committee  of  any  borough  from  time  to  time  to 
appoint  a  sufficient  number  of  fit  men,  who  shall  be  sworn  in  before  some  justices  of 
the  peace,  having  jurisdiction  within  the  borough,  to  act  as  constables  for  preserving 
the  peace  by  day  and  by  night,  and  preventing  robberies  and  other  felonies,  and 
apprehending  offenders  against  the  peace  :  "  and  the  men  so  sworn  shall  not  only  within 
such  borough,  but  also  within  the  county  in  which  such  borough  or  part  thereof  shall 
be  situate,  and  also  within  every  county  being  within  seven  miles  of  any  part  of  such 
borough,  and  also  within  all  liberties  in  any  such  county,  have  all  such  powers  and 
privileges,  and  be  liable  to  all  such  duties  and  responsibilities,  as  any  constable  duly 
appointed  now  has,  or  hereafter  may  have,  within  his  constablewick,  by  virtue  of  the 
common  law  of  this  realm,  or  of  any  statutes  made  or  to  be  made,  and  shall  obey  all 


7M.  &W.  5J].  MABERLY    1'.  TITTERTON  881 

guilty  (by  statute).     The  defendant  had  taken  the  plaintifl'  into  custody  for  an  alleged 
breach  of  the  peace.     After  notice  of  trial,  the  plaintiff' discontinued. 

Gunning  having  obtained  a  rule  nisi  to  enter  a  suggestion  for  double  costs,  under 
the  statute  21  Jac.  1,  c.  12,  s.  5, 

Byles  shewed  cause.  The  defendant  is  a  constable  appointed  under  the  provisions 
of  the  Municipal  CorporatioTi  Act.  He  is  not,  therefore,  entitled  to  double  costs  under 
the  statute  of  James,  but  only  to  costs  as  between  attorney  and  client,  under  the  133rd 
section  of  the  Municipal  Corporation  Act.(i)  The  defence  to  the  action  rests  [541] 
upon  the  ground  that  the  defendant,  at  the  time  of  the  assault  complained  of,  w<is 
acting  in  the  execution  of  his  duty,  as  a  constable  appointed  under  the  provisions  of 
that  act.  At  all  events,  a  suggestion  is  not  necessary  :  Finlay  v.  Seaton  (1  Taunt.  210), 
IFelU  V.  OJii  (2  C.  M.  &  R.  184),  Fusbrooke  v.  Holt  (\  M.  &  W.  205).  The  plaintitVis 
thereby  saddled  with  the  additional  costs  of  this  application,  which  also  will  be  doubled. 
The  Master  might  have  taxed  the  double  costs  upon  the  affidavits,  without  any  order 
of  the  Court. 

Gunning,  contra.  It  is  true  that  the  defendant  was  appointed,  under  the  provisions 
of  the  5  &  6  Will.  4,  but,  by  the  express  words  of  the  act,  as  soon  as  he  was  appointed, 
he  had  all  the  privileges  of  a  constable  appointed  at  common  law  :  and  the  act 
complained  of  Ijy  the  plaintiff  was  not  an  act  done  in  pursuance  of  the  statute,  within 
the  meaning  of  the  1 33rd  section,  but  in  the  execution  of  his  general  duty  as  a  constable. 
Secondly,  it  is  the  usual  practice  to  enter  a  suggestion  in  cases  like  the  present.  In 
Finlay  \.  Seaton,  the  cause  had  been  tried,  and  the  defendant  had  had  a  verdict.  Here 
the  Master  has  not,  without  some  rule  of  the  Court,  any  materials  for  taxing  the  costs 
otherwise  than  in  the  ordinary  manner.  The  rule  for  a  discontinuance  is  matter  ex 
parte.  In  Foahrooke  v.  Holt,  the  rule  was  disposed  of  on  the  ground  that  the  plaintiif 
had  already  offered  to  pay  the  double  costs.  Mr.  Tidd  (Tidd,  Pr.  988)  states  the  rule 
to  be,  that  wherever  it  does  not  ap|jear  on  the  face  of  the  record  that  the  defendant 
is  entitled  to  the  [542]  benefit  of  the  act,  the  proper  mode  is  to  apply  to  the  Court 
on  affidavit  for  leave  to  enter  a  suggestion. 

Lord  Abinger,  C.  B.  There  are  two  questions  in  this  case ;  first,  what  costs  the 
defendant  is  entitled  to  ;  and  secondly,  whether  this  is  a  proper  application.  If  the 
defendant  was  acting  in  puisuance  of  the  Municipal  Corporation  Act,  that  act  would 
also  govern  his  title  to  costs  :  but  as  it  makes  him  a  constable,  with  all  the  privileges 
belonging  to  the  office  at  common  law,  the  statute  of  James  applies  to  all  cases  in 
which  he  is  acting  in  the  exercise  of  his  common-law  authority,  and  entitles  him  in  such 
cases  to  double  costs.  That  appears  to  have  been  the  case  here.  We  cannot  give 
full  effect  to  the  76th  section,  unless  we  interpret  it  to  mean,  that  whatever  the  constable 
does  by  virtue  of  his  general  authority  as  such,  shall  have  all  the  pi'otection  thrown 
round  it  by  the  law.  Then,  as  to  the  other  point,  this  is  a  case  in  which  the  plaintiff 
has  discontinued,  and  there  is  no  judge  to  try  the  cause,  and  grant  a  certificate  under 
the  7  Jac.  1,  c.  5  :  the  Court  alone  can  give  a  direction  on  the  subject.  Probably  a 
suggestion  is  not  necessary,  but  it  is  necessary  for  the  Court  to  give  some  direction. 
We  think,  therefore,  that  there  should  be  a  rule  directing  the  Master  to  tax  the 
defendant  his  double  cost.s,  without  taxing  the  costs  of  this  rule. 

Parke,  B.  The  rule  asks  for  too  much,  because  a  suggestion  is  not  necessary  in 
this  case.  A  suggestion  on  the  record  is  necessary  only  where  it  is  needed  for  the 
purpose  of  reconciling  some  contradiction  which  would  otherwise  appear  on  the  face 
of  the  record.  It  is  required  where  the  burthen  of  costs  is  to  be  shifted,  as  where 
the  plaintifl"  ought  to  have  proceeded  in  a  Court  of  Requests  :  but  the  same  reason 
does  not  apply  to  a  case  of  double  costs,  because  it  never  appears  on  the  record  whether 

such  lawful  commands  as  they  may  from  time  to  time  receive  from  any  of  the  justices 
of  the  peace,  having  jurisdiction  within  such  liorough  or  within  any  county  in  which 
they  shall  be  called  on  to  act  as  constables,  for  conducting  themselves  in  the  execution 
of  their  oHice." 

{h)  Which  enacts,  "that  all  actions  and  prosecutions  to  be  commenced  against  any 
person  for  any  thing  done  in  pursuance  of  this  act,  shall  be  laid  and  tried  in  the  county 
where  the  fact  was  committed,  &c.  &c.  :  and  if  a  verdict  shall  pass  for  the  defendant, 
or  the  plaintifl"  shall  become  nonsuit,  or  discontinue  any  such  action  after  issue  joined, 
or  if  upon  demurrer  or  otherwise  judgment  shall  be  given  against  the  plaintitf,  the 
defendant  shall  rccovci-  his  fidl  costs  as  l)ctween  attorney  aucl  client,"  itc. 
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the  costs  are  [543]  double  or  treble.  I  entirely  agree,  therefore,  with  the  decision 
of  the  Court  of  Common  Pleas,  in  Finlay  v.  Seaton,  that  a  suggestion  in  cases  under 
statutes  of  this  nature  is  not  necessary.  The  rule,  therefore,  asks  for  too  much  :  but 
as  it  is  proper  that  there  should  be  some  authoritative  document  on  which  the  Master 
should  act  in  taxing  the  double  costs,  I  think  there  should  be  a  rule  in  the  tei-ms 
stated  by  the  Lord  Chief  Baron.  As  to  the  other  point,  I  entirely  agree  with  him  as 
to  the  construction  of  the  Municipal  Corporation  Act.  The  76th  .section  gives  to 
constables  appointed  under  that  act  all  the  authorities  and  privileges  of  constables 
at  common  law. 

Aldeuson,  B.  I  am  of  the  same  opinion.  The  statute  of  James  applies  to  all 
constables,  however  appointed.  The  Municipal  Corporation  Act  gives  a  particular 
form  of  appointment,  but  entitles  the  party  to  do  all  that  constables  might  do  at 
common  law.  It  follows  that  he  is  entitled  to  the  protection  of  the  statute  of  James. 
If  indeed  his  authority  were  limited  to  particular  matters,  it  would  be  different. 

Rule  accordingly. 

Pearce  v.  Swain.  Exch.  of  Pleas.  Jan.  29,  1841. — A  distringas  may  issue  after 
the  expiration  of  four  months  from  the  issuing  of  the  writ  of  summons. — A  writ 
of  summons  was  issued  on  the  5th  of  July,  but  it  did  not  appear  whether  any 
attempt  was  made  to  serve  it  or  not.  On  the  5th  of  December,  an  alias  writ  of 
summons  was  sued  out,  and  the  plaintiff  not  being  able  to  effect  service  of  it, 
obtained  a  distringas,  as  for  non-appearance  to  the  original  writ  of  summons  : — 
Held,  that  the  distringas  was  not  irregular. 

[S.  C.  9  Dowl.  P.  C.  724 ;  10  L.  J.  Ex.  144.] 

Heaton  moved  for  a  rule  to  shew  cause  why  the  distringas  issued  in  this  cause, 
and  all  subsequent  proceedings,  should  not  be  set  aside  for  irregularity.  The  affidavits 
stated,  that  the  original  writ  of  summons  issued  on  the  5th  of  July  last,  but  it  was 
not  stated  in  the  plaintiff's  affidavit  on  which  the  distringas  was  obtained,  that  any 
attempt  had  been  made  to  serve  that  writ.  On  the  5th  of  Deeem-[544]  ber,  an  alias 
writ  of  summons  was  sued  out,  and  the  plaintiff  having  been  un.ible  to  serve  the 
defendant  with  this  writ,  obtained  the  distringas,  in  which  it  was  stated  that  the 
goods  were  to  be  distrained  in  consequence  of  the  defendant's  not  having  appeared 
"according  to  the  exigency  of  a  writ  of  summons  bearing  teste  on  the  5th  daj'  of 
July,  1840."  It  was  now  contended  that  the  disti'ingas  was  irregular,  having  been 
obtained  upon  the  service  of  an  alias,  which  was  not  a  continuation  of  the  first  writ; 
and  that  it  should  have  stated  a  non-appearance  of  the  defendant  to  the  second,  and 
not  to  the  first  writ,  which  had  ceased,  after  the  expiration  of  four  months  from  the 
teste  of  it,  to  have  any  operation. 

Lord  Abinger,  C.  B.  The  first  writ  of  summons  is  not  absolutely  defunct  at  the 
end  of  the  four  months,  but  is  only  so  for  the  purpose  of  preventing  the  suspension  of 
the  statute  of  limitations.  I  do  not  see  that  the  distringas  was  irregular.  The 
defendant  is  required  to  appear  to  the  first  writ,  which  was  the  commencement  of  the 
suit.  Indeed,  for  aught  that  necessarily  appears  on  the  affidavits,  the  first  writ  might 
have  been  served. 

Parke,  B.  The  distringas  issues  in  consequence  of  the  non-appearance  to  the 
first  writ,  which  is  the  commencement  of  the  suit.  There  is  no  irregularity  in  that. 
A  defendant  may  appear  to  a  writ  after  the  expiration  of  the  four  months.  And  it 
is  now  settled  by  the  case  of  Norman  v.  Winter  (5  Bing.  N.  C.  279  ;  7  Scott,  251), 
that  a  distringas  may  issue  and  bear  teste  after  the  expiration  of  a  previous  writ  of 
summons.  The  Court  of  Common  Pleas  had  indeed  before  held  that  a  distringas 
so  issued  was  irregular  (see  Abbotts  v.  Kelly,  3  Bing.  N.  C.  478  ;  Lemon  v.  Lemon, 
2  Scott,  506),  but  they  were  afterwai-ds  satisfied  that  they  were  wrong,  and  in  Norman 
V.  Winter  [545]  they  retracted  their  former  decision.  The  rule  as  now  established, 
is  certainly  the  reasonable  one  ;  for  as  the  plaintiff  is  to  have  four  months  in  which 
to  serve  his  writ,  and  the  attempt  to  serve  it  may  take  place  on  the  last  day  of  the 
four  months,  it  would  be  most  unieasonable  to  hold  that  be  could  not  be  entitled  to  a 
distringas  after  that  time. 

Aldersox,  B.,  concurred. 

Rule  refused. 
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Spry  v.  Bromkield.  Exch.  of  Pleas.  Jan.  30,  IS-tl. — A  testator  devised  his  real 
estiites  at  B.,  after  the  decease  of  his  wife,  to  J.  B.,  "hut  at  his  death  the  whole 
to  be  for  J.  B.'s  wife  and  children,  and  which  children,  at  the  death  of  their 
mother,  should  inherit  the  same  jointly  during  their  lives  ;  and  if  the  said 
children  should  die  before  they  arrived  at  the  age  of  21,  the  testator  willed  that 
the  estates  should  go  to  IT.  >S.,  and  to  the  use  and  benefit  of  him  and  his 
children."  J.  B.  and  his  wife  had  five  children,  one  of  whom  died  in  the  lifetime 
of  the  testator,  another  died  after  his  death  under  21,  and  a  third  attained  21  and 
died  unmarried  and  intestate.  The  two  surviving  children,  after  the  death  of 
the  testator's  widow,  and  of  their  parents,  executed  a  disposition  under  the  3  &  4 
Will.  4,  c.  74,  for  barring  all  remainders  in  the  estates  at  B.  ; — Held,  that  these 
two  children  took  an  estate  in  fee-simple,  as  tenants  in  common,  in  the  estates 
in  question. 

[S.  C.  10  L.  J.  Ex.  457  :  in  Equity  9  Sim.  .o34  ;  10  Sim.  548,  599.] 

The  following  case  was  sent  by  his  Honour  the  Vice-Chancellor,  for  the  opinion  of 
this  Court. 

Philip  Bromfield,  late  of  Rope  Hill,  in  the  parish  of  Boldre,  in  the  county  of 
Southamjitoii,  deceased,  was  at  the  time  of  signing  and  puljlishing  his  last  will  and 
testament  hereinafter  set  forth,  and  thenceforth  down  to  and  at  the  time  of  his  death, 
seised  in  fee  simple  of  certain  estates  situate  and  being  in  the  said  parish  of  Boldre, 
and  called  or  known  by  the  name  of  the  Kope  Hill  estate  ;  and  being  so  seised,  duly 
signed  anfi  pulilished  his  last  will  and  testament  in  writing,  executed  and  attested  as 
■was  then  by  law  reqiiii-ed  for  passing  freehold  estates  by  devise,  bearing  date  the  14th 
of  February,  1799,  and  thereby  gave  and  devised  as  follows  (that  is  to  say) : — "  To  my 
executors  in  trust  who  shall  hereafter  be  named,  I  give  all  my  estates  real  and  personal, 
monies  in  the  funds,  outstanding  debts  due  to  me,  and  all  other  chattels,  goods,  and 
effects  whatsoever  1  may  die  possessed  of,  to  be  disposed  of  by  them  as  follows  : — To 
my  wife  Celia  Bromfield  I  give  all  my  real  estates,  houses  and  lands,  furniture,  [546] 
plate,  books,  clothes,  and  linen,  for  her  sole  use  and  benefit  as  long  as  she  shall  live  ; 
and  within  one  year  after  my  death  I  give  the  following  legacies  [stating  them].  I 
charge  my  estates  at  Lymington  and  Boldre,  real  and  personal,  with  a  rent-charge  of 
£50  per  ainnmi  to  my  sister  Mary  Bromfield,  of  Lymington,  to  be  paid  to  her  half-yearly 
during  her  life  by  my  wife ;  and  after  her  decease  (if  my  sister  outlives  her),  the  said 
rent-charge  to  lie  continued  to  my  said  sister  for  the  term  aforesaid,  by  whoever  may 
possess  my  houses,  lands,  and  estate  in  Boldre  parish  :  and  at  and  after  the  decease  of 
my  wife,  I  give  my  houses,  lands,  and  estates  in  the  parish  of  Boldre  to  my  cousin, 
the  Kcv.  John  Bromfield,  subject  to  the  rent-charge  above  mentioned,  but  at  his  death 
the  whole  shall  be  for  the  use  of  the  said  John  Bromfield's  wife  and  children  ;  and 
which  children,  at  the  death  of  their  mother,  shall  inherit  the  same  jointly  during  their 
lives  ;  anil  if  the  said  children  shall  die  before  they  arrive  at  the  age  of  twenty-one, 
I  will  that  my  houses  and  estate  in  the  parish  of  Boldre  go  to  the  Rev.  Hume  Spry, 
and  to  the  use  and  benefit  of  him  and  his  children."  And  after  betjueathing  a  few 
specific  legacies,  the  testator  appointed  his  wife.  Sir  (4iles  Rooke  (then  one  of  the 
Justices  of  the  Court  of  Common  Pleas),  and  William  Forsteen,  executrix  and 
executors  of  his  will. 

The  testator  departed  this  life  in  the  said  year  1799,  without  having  altered  or 
revoked  his  said  will,  leaving  the  Rev.  John  Hume  Spry,  l).l),  the  plaintiH' in  this 
suit,  (in  the  said  will  called  the  ixev.  Hume  Spry)  his  heir  at  law,  and  the  will  was 
proved  by  his  widow  and  William  Forsteen  in  the  pi'oper  Ecclesiastical  Court.  The 
said  Cclia  Bromfield,  the  widow  of  the  testator,  entered  into  the  possession  of  the 
devised  estates  in  the  parish  of  Boldre  upon  or  soon  after  the  testator's  death, 
and  continued  in  such  possession  down  to  her  death  in  1831.  The  .said  Kev.  John 
Bromfield  and  Ann  his  wife,  named  in  the  will,  had  five  children,  [547]  namely, 
Hctny  John  Bromfield,  (who  died  an  infant  in  the  lifetime  of  the  test^vtor),  Eliza  Brom- 
field, Georgiana  Bromfield,  Laura  Bromfield,  and  William  Ainold  Bromfield.  Eliza, 
Ceorgiana,  and  Laura  Bromfield  were  all  born  in  the  testator's  lifetime,  and,  together 
with  their  parents,  were  all  living  at  the  respective  times  of  his  making  his  will,  and  of 
his  death.  William  Arnold  Bromfield  was  born  in  1801.  The  said  Rev.  John  Bromfield 
died  in  the  year  1801,  intestate,  leaving  the  said  Ann  Bromfield  his  widow,  and  his  four 
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last-named  children,  him  surviving.  The  s<aid  Georgiana  Brom field,  one  of  the  said 
children,  attained  the  age  of  twenty-one  years  ;  Laura,  another  child,  died  under  that 
age ;  and  both  Georgiana  and  Laui-a  died  without  having  been  married,  and  they 
respectively  left  the  said  Ann  Bromfield  their  mother,  and  the  said  Eliza  Bromfield 
and  William  Arnold  Bromfield,  their  sister  and  brother,  them  surviving,  also  leaving 
the  said  William  Arnold  Bromfield  their  heir-at-law.  Georgiana  Bromfield  did  not 
execute  any  assurance  of  her  estate  or  interest  in  the  Boldre  property,  which  she 
might  be  held  to  have  been  capable  of  conveying,  or  any  assurance  by  which  a  joint 
tenancy  might  have  been  severed.  The  said  Ann  Bromfield  died  on  the  9th  of  May 
lt)32,  intestate  as  to  real  estate,  leaving  the  said  Eliza  Bromfield  and  William  Arnold 
Bromfield  her  surviving,  and  the  said  William  Arnold  Bromfield  was  and  is  her  heir- 
atrlaw.  The  said  Eliza  Bromfield  and  William  Arnold  Bromfield  (who  are  the 
defendants  in  this  suit),  on  the  death  of  their  mother,  entered  into  possession  of  the 
entirety  of  the  said  devised  estates  in  the  parish  of  Boldre,  claiming  under  the  said 
will  of  the  said  Philip  Bromfield,  and  have  ever  since  been  and  still  are  in  possession 
thereof.  Some  time  after  the  death  of  the  said  Ann  Bromfield,  the  said  Eliza  and  William 
Arnold  Bromfield  duly  made  and  executed  a  disposition  for  barring  all  estates  tail, 
remainders,  and  reversions  in  the  said  premises,  under  the  stat.  .3  &  4  Will.  4,  e.  74, 
[548]  and  thereby  limited  the  use  to  themselves  and  their  heirs,  as  tenants  in  common. 

On  the  26th  of  July  1S38,  the  said  Dr.  John  Hume  Spry  filed  his  bill  in  the  High 
Court  of  Chancery  against  the  said  Eliza  Bromfield  and  William  Arnold  Bromfield, 
setting  forth  the  said  will,  and  the  several  facts  and  circumstances  hereinbefore  stated, 
and  also  stating  (amongst  other  things),  that  according  to  the  true  construction  of  the 
said  will,  the  said  Eliza  Bromfield  and  William  Arnold  Bromfield  were  joint  tenants 
for  life  only  of  the  said  devised  estates  in  the  parish  of  Boldre,  and  that  the  devise 
or  limitation  over  in  the  said  will  contained,  to  or  for  the  use  of  the  plaintiH'  and  his 
childien,  in  case  the  children  of  the  said  John  Bromfield  and  Ann  his  wife  should  die 
before  they  arrived  at  the  age  of  twenty-one  years,  having  become  incapable  of  taking 
efiPect,  the  reversion  in  fee  simple,  immediately  expectant  upon  the  determination  of 
the  said  estates  for  life  of  the  said  Eliza  Bromfield  and  William  Arnold  Bromfield, 
had  become  absolutely  vested  in  the  plaintifT,  as  the  heir-at-law  of  the  said  testator; 
and  also  alleging  divers  acts  of  waste,  and  praying  an  account  and  injunction,  &c. 
To  this  bill  the  defendants  filed  a  general  demurrer  for  want  of  equity,  and  the 
plaintitf  having  joined  in  demurrer,  the  cause  came  on  to  be  heard  before  the  Vice 
Chancellor  on  the  12th  of  February  1839,  when  his  Honour  was  pleased  to  order  that  a 
case  should  be  made  out  for  the  opinion  of  the  Judges  of  this  Court,  and  that  the 
question  to  be  submitted  to  the  said  Court  should  be  as  follows,  viz.  : — 

What  estate  do  the  defendants,  Eliza  Bromfield  and  William  Arnold  Bromfield, 
take  in  the  lands  at  Boldre,  devised  by  the  will  of  the  testator,  Philip  Bromfield  1 

The  points  of  argument  stated  for  the  plaintiff'  were  the  same  as  those  set  forth 
in  the  bill.     The  defendant's  points  were  as  follows  :  — 

[549]  First,  that  the  Rev.  John  Bromfield  took  an  estate  tail,  either  in  possession 
or  in  remainder  expectant  on  the  life  estate  of  himself  and  his  wife,  which  estate  tail 
descended  on  the  defendant  William  Arnold  Bromfield  :  (a)  or. 

Secondly,  that  the  defendants  became,  in  the  events  which  happened,  joint  tenants 
for  their  lives,  with  several  inheritances  in  fee-simple,  of  and  in  the  lands  at  Boldre. 

The  case  was  argued  in  Trinity  Term,  1839,  by 

Malins,  for  the  pl>iintifl'.  First,  the  children  of  John  Bromfield  took,  under  this 
will,  only  estates  for  life.  In  order  to  determine  the  question  in  this  case,  the  Court 
must  look  at  the  general  frame  of  the  will.  The  first  objects  of  the  testator's  bounty 
were  undoubtedly  the  family  of  John  Bromfield,  to  a  certain  extent:  then,  in  a  certain 
event,  he  gives  the  estate  over  to  the  plaintiff'.  That  event  not  having  happened,  the 
plaintiff' cainiot  claim  under  the  express  devise  to  him  ;  but  he  claims  the  reversion  in 
fee  expectant  on  the  life  estates  of  the  defendants,  as  being  undisposed  of  by  the 
will.  In  order  to  deprive  an  heir-at-law  of  what  he  would  otherwise  take,  there  must 
be  words  used  sufficient  to  shew  a  plain  intention  in  the  testator  to  give  it  to  another. 
Here,  if  the  devise  had  stopped  with  the  words,  "  at  his  death  the  whole  shall  be  for 
the  use  of  the  said  John  Bromfield's  wife  and  children," — it  is  clear  they  would  have 
taken  as  joint  tenants  for  life  only.     Then  the  will  goes  on — "and  which  children, 

(a)  This  point  was  abandoned  on  the  argument. 
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at  the  death  of  their  mother," — shewing  that  she  was  to  take  for  life  only, — "shall 
inherit  the  same  jointly  during  their  lives."  Thus  far,  also,  all  that  the  defendants 
could  rely  upon  to  shew  that  they  are  more  than  joint  tenants  for  life,  is  the  word 
inherit.  A  devise  in  remainder  to  a  man  and  his  wife,  and  after  the  decease  to  their 
children,  they  having  children  at  the  date  of  the  will,  gives  only  an  [550]  estate  for 
life  to  the  parents,  with  reniainfler  to  their  children  for  life:  jrUd's  case  {6  Kep.  IG  b.). 
But  the  defendant  relies  on  the  devise  over  in  case  of  the  death  of  the  children 
under  twentj'-one.  There  are  undoubtedly  cases  in  which  a  gift  to  A.,  without  words 
of  limitation,  and  if  he  die  under  a  certain  age,  then  over,  has  been  held  to  give  a  fee 
by  implication,  because  otherwise  the  words  of  the  devise  over  would  be  unnecessary. 
But  this  case  is  distinguishable  by  reason  of  the  express  words  "jointly  during  their 
lives."  There  is  no  case  in  which  a  gift  to  A.,  for  life,  with  a  devise  over  in  a 
particular  event,  will  give  a  fee  :  in  all  the  cases  in  which  it  has  been  so  held,  the 
original  devise  was  unqualified  in  its  terms  ;  as  in  Purefoij  v.  Bogers  (2  Saund.  388  a.), 
Doe  d.  Bramstonev.  HoUiduy  ("i  Bur.  1618),  Doe  d.  Wight  v.  Vn.ndaU  (9  East,  400). 
But  it  will  be  said  that  the  devise  may  be  made  consistent,  by  giving  an  estate  to  the 
children  of  John  Bronitield  as  joint  tenants  for  life,  with  several  inheritances  in  fee; 
in  conformity  with  the  decision  of  this  Court  in  Doe  d.  Litlleu-ood  v.  Green  (4  M.  &  W. 
229).  But  the  cases  in  which  that  doctrine  has  been  allowed  to  prevail,  have  all 
rested  on  much  stronger  ground  than  the  present.  The  first  and  principal  of  them 
is  that  of  llarker  v.  Giles  (2  P.  ^^■ms.  280;  9  Mod.  157).  There  the  testator  devised 
his  lands  to  be  sold  for  the  pa\-raent  of  his  debts  and  legacies,  and  the  surplus  money 
to  be  laid  out  in  lands,  and  settled  to  the  use  of  his  two  nephews,  and  the  survivor  of 
them,  and  their  heirs  and  assigns  for  ever,  equally  to  be  divided  between  them,  share 
and  share  alike  :  and  it  was  held  that  thev  were  joint  tenants  for  their  lives,  with 
several  inheritances.  But  there  there  were  apt  words  to  create  a  joint  tenancy,  and 
also  proper  words  to  raise  a  tenancy  in  common.  In  Turkerman  v.  Jeoffrns  (Holt, 
370),  again,  the  words  were — "to  J.  ^  E.,  equally  to  be  divided  between  [551]  them 
during  their  lives,  and  after  the  death  of  them  two,  then  to  the  heirs  of  J."  So,  in 
Doe  d.  Lif/lewood  v.  Green,  there  were  words  apt  for  the  creation  of  a  tenancy  in 
common: — "to  E.  G.  &  J.  P,  equally  between  them,  to  take  as  joint  tenants,  and 
their  several  and  respective  heirs  and  assigns  for  ever;"  and  but  for  the  introduction 
of  these  words,  they  would  clearly  have  been  joint  tenants  in  fee.  The  rule  of  law  on 
this  suljject  is  stated  in  l.itt.  s.  283.  Here  there  are  no  words  from  which  to  collect 
a  gift  of  several  inheritances.  A  tenancv  in  common,  although  the  Courts  lean  in 
favour  of  it,  cannot  be  given  without  some  words  authorizing  such  a  construction,  and 
all  the  cases  to  that  effect  have  proceeded  on  words  importing  a  division,  as  "  amongst," 
"  equally  to  be  divided,"  &c.  A  devise,  whether  of  land  or  personalty,  to  several 
persons,  always  makes  a  joint  tenancy,  unless  there  are  some  words  importing  a 
division  amongst  them  :  Campbell  v.  Campbell  (  4  Bro.  C.  C.  15),  Cioake  v.  De  f'andes 
(9  Ves.  591).  If,  therefore,  the  inheritance  be  given  at  all  here,  it  is  in  joint  tenancy. 
But  then,  it  will  be  said,  the  subsequent  words  of  the  will  shew  that  it  is  given  only 
for  the  benefit  of  those  children  who  arrive  at  the  age  of  twenty-one  ;  and  that  as 
their  interests  must  come  in  esse  at  different  periods,  they  cannot  therefore  take 
as  joint  tenants.  But  where  there  is  a  devise  to  a  class  preceded  bv  an  estate  for 
life,  it  is  not  necessary,  in  order  to  create  a  joint  tenancy,  that  they  should  take  an 
interest  at  the  same  time,  although  it  would  be  so  if  there  were  no  prior  estate  :  Gates 
v.  Jack-son  (2  Stra.  1172).  In  Fearne's  Cont.  Kem.  312,  it  is  said — "Where  a  con- 
tingent remainder  is  limited  to  the  u.se  of  several,  who  do  not  all  become  capable  at 
the  same  time  ;  notwithstanding  it  vests  in  the  person  first  becoming  capable,  yet  it 
shall  devest  as  to  the  proportions  of  the  persons  afterwards  becoming  capable,  before 
the  determi-[552]-nation  of  the  preceding  estate  ;  and  they  may  take  jointly,  notwith- 
standing the  diHerent  times  of  vesting."  It  is  submitted,  however,  that  the  children, 
by  the  express  words  of  the  will,  take  as  joint  tenants  for  their  lives  only. 

Hodgson,  contra  There  is  no  misuse  of  technical  words  in  this  will,  and  it  is 
obvious  that  the  testator  intended  to  devise  all  his  estate.  When  he  disposes  of  this 
estate,  he  dep.u-ts  from  all  attempt  at  technical  expression,  and  his  intention  is 
apparent,  that  John  Bromficld  and  his  family  shoidd  take  the  whole  estate,  unless  in 
the  event  of  all  the  children  dying  under  twenty-one  ;  that  is,  under  the  time  of  their 
ability  to  dispose  of  the  estate.  According  to  the  argument  on  the  other  side,  if  they 
arrived  at  the  age  of  twenty-one,  the  estate  would  go  over  to  some  unknown  person. 
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In  Trant  v.  Hanninri  (10  Ves.  495;  S.  C.  1  N.  R.  116),  the  words  "trustees  of  inherit- 
ance" were  held  suflicient  to  carry  the  whole  fee.  So  here,  the  words  "shall  inherit 
the  same,"  shew  the  intention  of  the  testator  to  deal  with  the  whole  estate.  If  so, 
after  the  death  of  John  Brotnfield  and  his  wife,  the  children  are  to  have  the  inherit- 
ance, but  only  in  case  they  live  to  the  age  of  twenty-one  ;  if  they  die  under  that  age, 
then  it  is  to  go  over  to  another  person.  The  only  ditiioulty  then  arises  from  the 
introduction  of  the  words  "jointly  during  their  lives."  It  must  be  admitted  that  a 
tenancy  in  common  cannot  arifee  without  some  words  importing  a  division — except 
where  the  estate  is  to  vest  at  different  times.  In  Co.  Lit.  188  a.,  it  is  said — "  If  lands 
be  demised  for  life,  the  remainder  to  the  right  heirs  of  J.  S.  and  of  J.  N.  ;  J.  S.  hath 
issue  and  dieth,  and  after  J.  N.  hath  issue  and  dieth,  the  issues  are  not  joint  tenants, 
because  the  one  moiety  vested  at  one  time,  and  the  other  moiety  vested  at  another 
time."  In  Oafes  v.  JacZ:-[553]-son,  this  position  of  Lord  Coke  is  said  not  to  be  incon- 
sistent with  that  decision  ;  but  in  this  and  other  cases,  the  distinction  appears  to  have 
turned  on  some  peculiarity  arising  out  of  the  Statute  of  Uses.  Here  che  apparent 
intention  to  give  a  tenancy  in  common  is  not  sufficiently  contradicted  by  the  word 
"jointly."  Nor  are  the  words  "during  their  lives"  conclusive  against  the  defendants. 
Where  there  are  successive  devises  to  different  parties  for  their  lives,  and  afterwards, 
for  default  of  issue,  over,  these  are,  notwithstanding  those  words,  held  to  be  estates 
tail.  Those  cases  stand  in  pari  ratione  with  those  cited  for  the  plaintitf :  the  one  set 
of  words  shew  that  the  testator  did  not  intend  to  give  the  estate  over  in  any  other 
event  than  that  mentioned  in  the  will ;  the  other,  that  he  did  not  intend  to  give  it 
over  until  the  issue  was  spent.  The  same  reason  applies  to  both  ;  there  are  words 
inconsistent  with  the  general  intention,  but  the  Courts  so  control  them  as  not  to 
defeat  that  intention  : — see  Murthwaile  v.  Jenkinson  (2  B.  I'fe  C.  357  ;  .3  D.  &  R.  765), 
Wollen  V.  Andrews  (2  Bing.  126  ;  9  Moore,  248),  Doed.  Gallini  v.  GaUini  (5  B.  &  Adol. 
621  ;  S.  C.  in  error,  3  Ad.  &  E.  340 ;  4  Nev.  &  M.  894).  It  cannot  undoubtedly  be 
contended  that  the  word  "inherit"  means  more  than  that  the  children  shall  take  the 
inheritance  of  the  estate  as  purchasers — not  that  they  shall  take  by  inheritance,  i.e. 
by  descent.  But  the  Court  may  imply  either  cross  remainders,  or  a  joint  estate  for 
their  lives,  with  several  inheritances  after  the  death  of  all. 

Malins,  in  reply.  The  argument  on  the  other  side  rests  principally  on  the 
presumed  intention  of  the  testator  not  to  die  intestate.  Now,  a  case  of  very  probable 
occurrence  is  left  wholl}'  unprovided  for.  If  the  devise  gives  a  fee,  then,  in  the  event 
of  all  the  children  dying  under  twenty-one,  it  is  devested  ;  and  to  make  the  argument 
on  the  other  side  complete,  it  should  have  appeared  that  that  re-[554]-version  is 
disposed  of :  whereas  the  devise  to  the  plaintiff'  is  only  to  himself  and  his  children, 
which  does  not  give  a  fee:  Wild's  case  (6  Rep.  16  b.).  [Hodgson.  A  man  can  never 
be  said  to  die  intestate  who  devises  the  inheritance,  although  he  leaves  the  reversion 
in  fee  to  descend  ]  The  authority  from  Co.  Litt.  188  a.,  comes  within  the  class  of 
cases  before  referred  to,  where  there  is  no  preceding  particular  estate,  and  therefore 
the  joint  tenants  must  take  at  the  same  time.  The  cases  cited  as  to  estates  tail  are 
not  disputed  :  there  the  Court  holds  the  first  devise  to  be  an  estate  tail,  to  further 
the  general  intention  :  and  here,  if  there  had  been  a  gift  over  on  failure  of  issue,  that 
would  have  enlarged  the  oi'iginal  devise  into  an  estate  tail.  Trani  v.  Hanninrj  is  quite 
a  diftercnt  case  from  the  present :  there  it  was  clear  that  the  testator  intended  that 
annuities  and  charges  should  be  paid  by  the  trustees,  for  which  purpose  they  must 
take  the  legal  fee. 

Cur.  adv.  vult. 

No  judgment  was  publicly  given,  but  the  following  certificate  was  now  sent : — 

"  We  \\a\B  heard  this  case  argued  by  counsel,  and  have  considered  it,  and  are  of 
o])inion  that  the  defendants,  Eliza  Bronifield  and  John,(/;)  Arnold  Bronifield  take  an 
estate  in  fee  simple,  as  tenants  in  common  in  the  lands  in  Boldre,  devised  b}'  the  will 
of  the  testator  Philip  Bromlield.     Dated  this  30th  day  of  Jaiuiary,  1841. 

"  AbINGEK.  J.  GUKNEY. 

"E.  H.  Alderson.        W.  H.  Maule."(c) 

(h)  By  mistake  for  W^illiam. 

(c)  Another  case,  somewhat  vai'ied  in  its  terms,  has  since  been  sent  for  the  opinion 
of  the  Court  of  Queen's  Bench.     See  10  Simons,  224. 
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[555]  Gibson  and  Others,  Assignees  of  Wiggins,  ;i  Bankrupt  r.  Overbury  and 
Another.  Exch.  of  Pleas.  Feb.  1,  1841. — Assignees  of  a  bankrupt  cannot  recover 
in  trover  a  policy  of  insurance  on  life,  effected  by  the  bankrupt,  and  deposited  by 
bim,  before  his  bankruptcy,  with  the  defendants,  as  a  security  for  money  then 
and  previously  advanced  by  them  to  him. — An  instrument  so  deposited  is  not 
in  the  order  and  disposition  of  the  bankrupt,  with  the  consent  of  the  true  owner, 
within  the  meaning  of  the  stat.  6  Geo.  4,  c.  16,  s.  72. 

[S.  C.  10  L.  J.  Ex.  219.     Distinguished,  Green  v.  Ingham,  1867,  L.  E.  2  C.  P.  525.] 

Trover  by  the  plaintiffs,  as  assignees  of  James  Wiggins,  for  a  policy  of  assurance. 
Plea,  that  the  plaintiti's  were  not  possessed,  iV:c.  At  the  trial  before  Alderson,  B.,  at 
the  sittings  in  Middlesex  after  Michaelmas  Term,  1840,  a  verdict  was  taken  for  the 
plaintiffs  for  the  damages  in  the  declaration,  subject  to  the  opinion  of  the  Court  upon 
the  following  case. 

This  action  was  brought  to  recover  a  policy  of  assurance  effected  by  the  bankrupt, 
James  Wiggins,  on  the  life  of  E.  H.  Andrew,  with  the  Norwich  Union  Society,  in  the 
sum  of  £440,  and  at  the  annual  premium  of  121.  19s.  7d.  The  policy  was  effected  ou 
the  loth  March  1824,  at  which  time  Wiggins  was  a  trader,  and  so  continued  until 
and  at  the  time  of  his  bankruptcy. 

A  fiat  in  bankruptcy  issued  against  the  said  James  Wiggins  on  the  .30th  of 
Januarj'  1837,  ui:der  which  the  plaintiffs  are  his  assignees. 

The  bankrupt  continued  to  pay  the  premium  until  his  bankruptcy. 

The  policy  was  deposited  by  the  bankrupt  with  the  defendants  on  the  5th  of  May 
1835,  as  a  securit}'  for  a  balance  due  to  them,  and  for  £300  then  lent.  There  has 
been  no  assignment  in  writing  of  the  polic\'  to  the  defendants  ;  and  the  bankrupt,  up 
to  the  time  of  his  bankruptcy,  stood  in  the  Assurance-office  books  as  the  pai'ty  insur- 
ing. No  notice  of  any  deposit  or  transfer  of  the  policy  to  the  defendants  had  been 
given  to  the  office. 

The  policy  was  demanded  by  the  plaintiffs  before  this  action  was  brought,  and  the 
defendants  refused  to  give  it  up.  No  part  of  the  laalance,  or  of  the  £300,  was  paid 
or  tendered  before  the  commencement  of  this  action. 

The  defendants,  since  the  bankruptcy,  have  paid  the  [556]  premiums,  four  in 
number  ;  and  it  is  agreed,  that  if  the  plaintiHs  are  entitled  to  succeed  in  this  action, 
the  policy  of  assurance  shall  be  delivered  up  to  the  plaintiffs,  on  nominal  damages 
being  taken  for  them,  or  that,  if  not  delivered  up,  the  Court  shall  direct  what  amount 
of  damages  shall  be  entered  for  the  plaintiffs,  instead  of  the  damages  in  the  declara- 
tion ;  and  that  the  Court  shall  be  at  liberty  to  draw  any  inference  of  fact,  as  the  jury 
might  have  done  at  the  trial.  But  if  the  plaintiffs  are  not  entitled  to  succeed  in 
this  action,  then  a  venlict  is  to  be  entered  for  the  defendants. 

The  said  E.  H.  Andrew  is  still  alive. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff's  are  entitled  to 
recover  in  the  action  ;  if  so,  a  verdict  is  to  Ije  entered  for  the  plaintiffs  as  al)ove,  but 
if  not,  then  a  verdict  is  to  be  entered  for  the  defendants. 

The  case  was  argued  in  the  former  part  of  this  term  (Jan.  20  and  25),  by 

Kelly,  for  the  plaintiffs.  The  assignees  are  entitled,  under  the  circumstances 
stated  in  the  case,  to  the  possession  of  this  policy  of  assurance.  The  only  ground 
on  which  the  defendants  can  claim  to  retiiin  it  is,  that  it  has  been  legally  assigned  to 
them.  But  in  this  case  no  legal  assignment  has  taken  place  ;  bccau.se,  in  order  to 
constitute  a  legal  assignment  of  a  debt,  notice  must  be  given  to  the  debtor,  otherwise 
no  legal  interest  passes,  but  the  debt,  and  the  instrument  which  is  the  evidence  of  it, 
remain  in  the  original  creditor  ;  and  if  he  become  bankrupt,  it  passes  to  his  assignees, 
;is  having  been  in  his  order  and  disposition  at  the  time  of  the  bankruptcy,  within  the 
meiuiing  of  the  G  Geo.  4,  c.  16,  s.  72.  This  policy  is  a  chose  in  action,  and  is  a  chattel 
within  the  meaning  of  that  section.  In  the  present  case,  no  notice  was  given  to  the 
Assurance  Company  of  the  transfer  to  the  dcfundanls,  and  conseiiueiitly  no  interest 
in  the  policy  passed  to  them,  but  it  remained  [557]  in  the  order  and  disposition  of 
the  bankrupt,  and  vested  on  the  bankruptcy  in  his  assignees.  The  defendants,  there- 
fore, have  no  lien  on  the  instrument  as  against  the  assignees :  Hi/all  v.  Hoivles  (1  Ves. 
sen.  348).  The  oljject  of  giving  notice  to  the  debtor  is  to  vest  the  debt  in  the 
assignee,  ami  to  prevent  the  debtor  fioui  paying  it  to  the  original  creditor.     Without 
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such  notice,  the  Assurance  Company  might  consider  the  bankrupt  as  still  continuing 
the  owner  of  the  policy,  and  might,  by  paying  him  a  sum  of  money,  obtain  a  release 
from  their  covenants  under  it.  Notice  is  necessary  in  the  case  of  a  bond,  and  on  the 
same  principle  must  be  held  necessary  in  the  case  of  a  debt  payable  on  a  contingency. 
Exjmiie  Burton  (1  Glyn.  &  J.  207),  Ex  parte  Monro  (Buck's  Cases  in  Bankruptcy, 
300),  Bucky.  Lee  (1  Ad.  &  E.  805  ;  3  Nev.  &  M.  580),  Dean  v.  James  (1  Ad.  &  E. 
809,  n. ;  1  Nev.  &  M.  392).  [Parke,  B.  Those  were  cases  of  assignment ;  here  the 
defendants  contemplated  nothing  more  than  the  obtaining  a  deposit  of  the  instrument,  as 
a  security  for  their  advances.  An  insurance  broker  has  a  lien  on  the  polic\',  without 
any  notice  to  the  underwriters.  I  am  not  aware  of  any  authority  to  shew  that  trover 
can  be  maintained  in  a  case  like  this.  Then  the  72nd  section  of  the  Bankrupt  Act 
does  not  apply,  for  the  bankrupt  certainly  had  not  the  order  and  disposition  of  the 
policy  with  the  consent  of  the  true  owner,  within  the  meaning  of  that  section  ]  The 
benefit  of  the  covenant  remains  to  the  bankrupt,  until  notice  be  given  to  the  cove- 
nantor ;  therefore  the  light  to  recover  upon  it  vests  in  his  assignees,  and  the  instru- 
ment which  is  the  evidence  of  that  right  also  passes  to  them.  If  the  life  had  fallen, 
the  bankrupt  could  have  compelled  the  insurers,  in  equit}',  to  pay  him  the  amount  of 
the  insurance. 

R.  V.  Richards,  contra.  This  clearly  is  not  an  instru-[558]-ment  which  remained 
in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy,  with  the 
consent  of  the  true  owner,  unless  at  least  it  be  made  out  that  the  defendants  were 
the  true  owners  by  reason  of  the  deposit  with  them.  If  the  debt  be  distinguished 
from  the  paper  writing,  that  has  been  in  the  order  and  disposition  of  the  defendants, 
not  of  the  bankrupt :  but  at  law  the  debt  does  not  pass  at  all.  The  defendants  never 
could  recover  upon  the  policy  except  in  the  name  of  the  bankrupt ;  which  shews  that 
at  law  the  bankrupt  continues  the  owner.  Ship  policies  are  almost  always  pledged 
with  the  broker ;  and  it  has  been  held  that  in  such  case  they  are  not  in  the  order  and 
disposition  of  the  bankrupt  assured,  although  there  have  been  no  notice  to  the  under- 
writers (Falkcner  v.  Case,  cited  in  Lcmpriere  v.  Pasleij,  2  T.  R.  491).  In  order  to 
maintain  trover  for  this  instrument,  the  plaintiffs  must  shew  that  the  policy  is  the 
debt.  The  defendants'  holding  the  policy  will  not  prevent  the  assignees  from  receiving 
the  debt ;  it  is  no  more  than  evidence  of  the  debt,  and  they  may  recover  by  giving 
secondary  evidence  of  its  contents.  [Parke,  B.  In  Hunter  v.  Leathleij  (10  B.  & 
C.  858),  it  was  held  that  an  insurance  broker,  who  has  a  lien  on  the  policy  for  his 
premiums,  is  compellable  by  the  assured  to  produce  it  on  the  trial  of  an  action  against 
the  underwriters,  and  is  a  competent  witness,  notwithstanding  his  lien,  to  prove  all 
matters  connected  with  it]  If  that  principle  be  applicable  here,  no  harm  can  possibly 
accrue  to  the  assignees  from  the  defendants  retaining  possession  of  the  document  ; 
but  at  all  events,  they  can  give  evidence  of  its  contents.  This  case  has  been  treated 
throughout  the  argument  for  the  plaintiffs  as  if  it  were  an  action  for  the  debt,  instead 
of  trover  for  the  paper  :  the  contract  has  been  confounded  with  the  security.  In  the 
cases  cited  on  the  other  side,  the  debt  had  been  actually  assigned  ;  but  here  there  is 
no  assign-[559]  ment,  nor  even  any  agreement  for  an  assignment  of  the  debt :  the 
defendants  have  nothing  but  a  right  to  hold  the  policj^  which  is  the  evidence  of  the 
contingent  contract,  as  a  security  for  their  advances. 

But  even  if  it  be  held  that  there  has  been  an  assignment  of  the  debt,  yet  the 
plaintiffs  cannot  recover  the  policy  in  trover,  without  first  paying  or  tendering  the 
amount  of  the  premiums  paid  by  the  defendants,  the  payment  of  which  was  essential 
for  keeping  alive  the  claim  against  the  insurers.  If,  after  the  life  dropped,  the 
plaintiffs  sued  the  defendants  for  the  insurance  money,  they  could  only  recover  the 
amount  minus  the  premiums  :  Schondler  v.  /^ace  (1  Campb- 487).  [Alderson,  B.  Can 
j'ou  raise  this  point?  It  is  not  expressly  stated  in  the  case  that  the  amount  of  the 
premiums  has  not  been  tendered.]  It  was  for  the  plaintiffs  to  shew  a  tender;  the 
affirmative  of  the  issue  was  upon  them  ;  and  it  cannot  be  necessary  to  insert  a  negative 
in  a  special  ease. 

Kelly,  in  reply.  No  point  was  made  at  the  trial,  or  is  raised  upon  the  case,  as  to 
the  want  of  a  tender  of  the  premiums.  [The  Court  suggested  that  the  jilaintiffs 
should  have  the  liberty  of  still  repaying  the  premiums,  and  Kelly  undertook  that 
they  should  be  paid  on  the  delivering  up  of  the  policy,  in  case  the  judgment  of  the 
Court  should  be  in  favour  of  the  plaintiffs.]  Then,  as  to  the  main  point  of  the  case. 
The  difficulty  arises  from  this  being  inaccurately  termed  a  debt ;    it  is   properly  a 
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covenant,  a  chose  in  action,  which  at  the  time  of  the  bankruptcy  was  a  chattel  interest 
in  the  bankrupt,  and  of  actual  saleable  value.  Unfloubtcdly  a  covenant  cannot  be 
assigned  at  law  ;  it  is  said  also  that  there  is  no  complete  assignment  in  equitj'  without 
notice  to  the  covenantor,  and  therefore  the  assignee  does  not  become  the  true  owner 
within  the  statute.  But  all  the  cases  in  equity  go  to  shew  that  under  such  an 
imperfect  assignment,  the  assignee  is  the  true  owner  within  the  [560]  meaning  of  the 
Bankrupt  -Act,  and  that  in  this  respect  there  is  no  distinction  between  a  deposit  by 
way  of  pledge,  and  an  actual  assignment.  The  former  is,  in  equity,  an  assignment 
of  the  interest  pledged,  entitling  the  assignee  to  hold  it,  not  absolutely,  but  as  a 
security  for  some  smaller  interest.  This  principle  was  recognised  in  Ex  parte 
Wailhman  (4  Dea.  &  C.  412).  That  was  the  case  of  a  mere  deposit  of  a  policy  with 
a  banker  by  way  of  security ;  but  no  doubt  was  suggested  that  the  interest  would 
pass  to  the  assignees,  unless  notice  were  given  in  due  time  to  the  insurers :  it  was 
assumed  that  a  deposit  was  in  this  respect  on  the  same  footing  with  an  assignment. 
So  in  Ex  parte  Varhis  (id.  354),  the  only  question  was,  whether  sufficient  notice  had 
been  given  to  the  Assurance-office :  but  the  case  recognizes  the  doctrine  that  the 
statute  applies  not  only  to  debts,  but  to  policies  of  assurance.  Then,  if  the  benefit  of 
the  covenant  passed,  the  instrument  in  which  alone  it  is  contained,  and  which  is  the 
thing  itself  whereby  the  right  is  created,  must  pass  also.  The  policy  is  not  only  the 
best  evidence  of  the  right,  but  it  in  fact  constitutes  the  right.  The  whole  must  be 
treated  as  one  right,  and  all  that  is  incidental  to  it  must  pass  together.  The  object 
of  the  Bankrupt  Act  was  to  defeat  transactions  of  this  nature,  and  to  vest  in  the 
assignees  every  thing  of  value  so  left  in  the  order  and  disposition  of  the  bankrupt, 
whereby  he  has  been  enabled  to  obtain  a  credit  which  was  not  fairly  due  to  him. 
That  object  can  only  lie  effectuated  by  passing,  with  the  right  or  contract,  the 
instrument  also  without  which  it  cannot  be  enforced. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Loud  Abinger,  C.  B.  This  was  a  special  case  argued  [561]  during  the  present 
term.  The  case  turned  upon  this  point,  whether  the  assignees  of  a  bankrupt  were 
entitled  to  recover  in  trover  the  possession  of  a  policy  deposited  by  the  bankrupt 
with  the  defendants :  and  the  question  to  be  determined  is,  whether  that  deposit  was 
intended  as  a  lien,  or  whether  it  was  intended  to  be  an  assignment  of  the  claim  which 
the  bankrupt  had  on  the  policy.  In  which  of  these  two  points  of  view  the  act  of  the 
bankru])t  was  to  be  regarded,  was  left  uncertain  in  the  statement  of  the  case  ;  and  we 
apprehend  that  the  assignees  wei'e  bound  to  make  that  clear  one  way  or  the  other. 
If  they  meant  to  rely  upon  its  being  a  peifect  assignment,  and  therefore  constituting 
the  defendants  the  true  owners,  so  that  the  policy  remained  in  the  order  and  disposi- 
tion of  the  bankrupt,  they  should  have  made  that  clear  upon  the  case  stated,  that  we 
might  have  acted  upon  it ;  but  as  the}'  have  stated  the  facts,  we  are  at  liberty  to 
conclude  that  nothing  more  was  intended  than  to  give  a  mere  lien  by  the  deposit  of 
the  policy,  and  not  to  confer  an  equitable  right  to  the  defendants  to  receive  the  money  ; 
in  other  words,  that  it  was  merely  intended  as  a  mode  of  preventing  the  bankrupt 
from  receiving  it,  without  notice  to  the  parties  with  whom  he  had  so  deposited  the 
policy.  Now  if  that  were  the  case,  as  we  think,  upon  the  facts  as  stated,  it  must  be 
taken  to  be,  then  we  are  of  opinion  that  the  plaintifts  are  not  entitled  to  recover. 
Various  cases  have  lieen  decided  in  eijuity,  the  authority  of  which  we  do  not  dispute, 
and  which  shew  that  where  an  equitable  assignment  of  an  interest  has  been  contem- 
plated, l)ut  there  has  been  no  notice  to  the  debtor,  the  instrument  is  supposed  to 
remain  in  the  hands  of  the  party  making  such  equitable  assignment.  The  present 
case  does  not  at  all  contradict  those  cases,  but  is  consistent  with  them.  Suppose  there 
had  been  an  assignment  in  writing  of  this  policy,  to  secure  the  debt,  but  no  notice 
given  to  the  office,  then  it  would  fall  within  several  of  the  cases,  and  particularly  those 
decided  before  the  Vice-Chancellor,  [562]  and  reported  in  2nd  Simons  {U'iUiains  v. 
Thmp,  2  .Sim.  2-57  ;  Ex  parte  Colrille,  id.  570,  n.),  that  there  had  been  no  equitJible 
transfer,  because  it  was  not  completed,  and  that  the  instrument  remained  in  the 
possession  of  the  bankrupt  notwithstanding  the  intended  transfer ;  and  if  it  was  not 
complete  in  equity,  then  the  assignees  would  not  be  devested  of  their  right  to  recover. 
But  in  the  c;ise  of  a  mere  lien  from  a  deposit  by  the  bankrui)t,  I  believe  there  is  no 
example  of  the  assignees  having  been  held  entitled  to  maintain  trover.  Our  decision 
in  this  case  will  not  aflect  the  title  of  the  assignees,  who  have  claimed  the  debt ;  they 
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may  still  give  a  discharge  to  the  office  for  the  debt  due  upon  the  policy,  to  which  the 
bankrupt  was  entitled,  and  inasmuch  as  there  was  no  legal  assignment  of  the  policy. 
But  the  lien  upon  the  policy  remains  unafTected  by  the  bankruptcy  ;  and  therefore 
we  think  that  the  defendants  are  entitled  to  judgment. 
Judgment  for  the  defendants. 

Wheeler  v.  Senior.  Exch.  of  Pleas.  Feb.  1,  1841. — Declaration  in  assumpsit  by 
drawer  against  acceptor  of  a  bill  of  exchange  for  7281.  6s.,  dated  15th  of  February, 
1840,  payable  three  months  after  date.  Plea,  as  to  6091.  10s.,  parcel  of  the 
monies  in  that  count  mentioned,  that  after  the  acceptance  of  the  bill  in  that 
count  mentioned,  the  defendant  paid  to  the  plaintiff  the  sum  of  £700  in  full 
satisfaction  and  discharge  of  (inter  alia)  the  sum  of  6091.  10s.,  parcel  of  certain 
monies  mentioned  and  specified  in  a  certain  bill  of  exchange,  bearing  date  1 5th 
of  February,  1810,  and  drawn  by  the  plaintiff  upon  and  accepted  by  the  defen- 
dant, and  that  the  plaintiff  accepted  and  received  the  said  sum  of  money  in  such 
full  satisfaction  and  discharge ;  and  that  the  bill  of  exchange  in  the  count 
mentioned  was  and  is  the  same  identical  bill  as  that  in  the  plea  mentioned,  in 
respect  whereof  the  said  payment  was  so  made,  and  not  any  other  or  different 
bill.  Replication,  that  the  bill  in  the  count  mentioned  was  not  nor  is  the  same 
identical  bill  as  that  in  the  plea  mentioned,  &c.,  A;c.  :  concluding  to  the  country  : 
— Held  bad  on  special  demurrer. 

[S.  C.  9  Dowl.  P.  C.  270;  10  L.  J.  Ex.  173.] 

Assumpsit.  The  second  count  of  the  declaration  was  upon  a  bill  of  exchange  for 
7281.  6s.,  dated  15th  February  1840,  payable  three  months  after  date,  drawn  by  the 
plaintiff  upon  and  accepted  by  the  defendant.  The  third  count  stated  the  drawing 
and  accepting  of  a  similar  bill,  and  that  it  was  transferred  by  the  plaintiff  to  certain 
per-[563]-sons,  who  would  have  presented  it  to  the  defendant  for  payment  on  the 
day  when  it  became  due,  but  that  the  defendant,  in  consideration  of  the  plaintiff's 
procuring  the  possession  of  the  bill,  and  preventing  it  from  being  so  presented,  agreed 
to  remit  the  amount  thereof  to  the  plaintiff  on  the  Wednesday  after  the  bill  should 
become  due  :  and  alleged  as  a  breach,  that  the  defendant  did  not  remit  the  amount 
of  the  said  bill  on  the  said  Wednesday,  or  at  any  other  time. 

Plea  to  the  second  count,  so  far  as  related  to  the  sum  of  6091.  10s  ,  parcel  of  the 
monies  in  that  count  mentioned,  that  after  the  acceptance  of  the  said  bill  of  exchange 
in  that  count  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
18th  day  of  April,  1840,  the  defendant  paid  to  the  plaintiff  a  large  sum  of  money,  to 
wit,  the  sum  of  £700,  in  full  satisfaction  and  discharge  (amongst  other  things)  of  the 
sum  of  6091.  10s.,  parcel  of  certain  monies  mentioned  and  specified  in  a  certain  bill 
of  exchange,  bearing  date  the  15th  of  February,  1840,  and  then,  to  wit,  on  the  day 
and  year  last  aforesaid,  drawn  by  the  plaintiff  upon  and  accepted  by  the  defendant ; 
and  that  the  plaintiff"  then  accepted  and  received  the  said  payment  in  such  full  satis- 
faction and  discharge  as  aforesaid  :  and  that  the  said  bill  of  exchange  in  the  said 
second  count  mentioned  was  and  is  the  same  identical  bill  of  exchange  as  the  bill  of 
exchange  hereinbefore  mentioned,  in  respect  whereof  the  said  payment  was  so  made 
as  aforesaid,  and  not  any  other  or  different  bill  of  exchange.  Verification.  A  plea 
in  the  same  terms  was  also  pleaded  to  the  third  count. 

Keplication,  that  the  said  bill  of  exchange  in  the  second  count  mentioned  was  not 
nor  is  the  same  identical  bill  of  exchange  as  the  bill  of  exchange  in  the  second  plea 
mentioned,  and  in  respect  whereof  the  said  payment  was  so  made  as  in  that  plea 
mentioned,  in  manner  and  form  &c.  :  concluding  to  the  country.  The  same  replica- 
tion was  pleaded  to  the  third  plea. 

[564]  The  defendant  demurred  specially  to  each  of  these  replications,  assigning  for 
causes,  that  the  replication  does  not  state  how  or  in  what  manner  the  bill  of  exchange  in 
the  second  count  mentioned  is  a  different  bill  of  exchange  from  that  mentioned  in  the 
plea ;  and  for  that  the  replication  admits  the  existence  of  the  bill  in  the  plea  men- 
tioned, bearing  date  the  same  day  and  year  as  the  day  and  year  on  which  the  bill  in 
the  second  count  mentioned  is  therein  alleged  to  have  been  made,  and  also  admits  that 
the  payment  mentioned  in  the  plea  was  made  by  the  defendant  in  the  manner  therein 
alleged,  and  yet  does  not  distinctly  shew  any  other  bill  than  that  in  the  plea  mentioned, 


7M.&W.565.  WHEELER    l'.  SENIOR  891 

as  the  bill  mentioned  and  declared  on  in  the  second  count  of  the  declaration  ;  and  also 
for  that  the  replication  does  not,  as  it  ought  to  do,  conclude  with  a  verification, 
but  tenders  an  issue  to  the  country,  and  thereby  precludes  the  defendant  from  making 
any  answer  to  the  bill  of  exchange  in  the  second  count  mentioned ;  and  for  that, 
inasmuch  as  it  appears  from  the  pleadings  that  there  were  two  bills  of  exchange, 
bearing  date  the  same  day  and  year,  whereby  the  defendant  supposed  that  the  bill 
mentioned  in  the  second  count  was  the  bill  upon  which  the  payment  mentioned  in  the 
plea  was  made  as  therein  mentioned,  the  plaintiff  ought,  by  the  rules  of  pleading,  to 
have  new  assigned,  and  shewn  distinctly  what  w;is  the  bill  of  exchange  in  respect 
whereof  such  payment  was  so  made,  and  in  what  respects  the  bill  in  the  second  count 
differs  therefrom,  by  which  means  the  defendant  would  have  had  the  opportunity  of 
pleading  to  the  last-mentioned  bill,  from  which  he  is  wholly  precluded  by  the  form 
of  the  replication,  &c.,  &c.     Joinder  in  demurrer. 

The  points  marked  for  argument  on  the  part  of  the  plaintiff  were,  that  the  pleas 
were  bad,  as  they  did  not  state  that  the  payment  therein  mentioned  was  made  or 
received  in  satisfaction  of  the  damages,  but  merely  of  the  principal  sum,  and  that  the 
plaintiff  remained  unan-[565]-swered  as  to  his  damages  as  to  that  sum ;  and  the  pay- 
ment and  receipt  in  satisfaction  of  a  sum  of  money,  was  no  answer  to  the  plaintiff's 
demand  for  damages  for  nonpayment  of  that  sum. 

The  case  was  argued  on  a  former  day  in  this  term  (Jan.  18),  by 
Crompton  in  support  of  the  demurrer.  The  first  question  is,  whether  the  replica- 
tions are  good.  There  are  undoubtedly  cases  in  which  it  has  been  decided  that  a 
plaintiff  need  not  new  assign  upon  an  ordinary  plea  of  payment :  Freeman  v.  Crafts 
(4  M.  &  W.  4),  James  v.  Lingham  (.5  Bing.  \.  C.  553;  7  Scott,  603),  Alston  v.  Mills 
(9  Ad.  &  E.  249  ;  1  Per.  &  D.  197)  ;  but  that  is  because  of  the  generality  of  the 
plea :  but  it  is  different  where  the  defendant  alleges  that  he  has  paid  a  sum  of  money, 
and  also  that  a  bill  of  exchange  in  respect  of  which  the  payment  was  made,  is  the 
same  bill  as  that  declared  on.  It  is  like  the  case  of  two  assaults,  in  which  case  the 
plaintiff  must  new  assign.  Here  the  replication  admits  the  existence  of  two  bills,  and 
a  payment  in  respect  of  one  of  them,  but  denies  that  the  bill  in  respect  of  which  the 
payment  was  made  was  the  bill  declared  on  ;  and  the  defendant  has  no  opportunity 
of  answering  that  statement.  It  is  quite  unprecedented  to  traverse  the  allegation  of 
quje  est  eadem.  Suppose  there  were  two  bills  of  the  same  tenor,  date,  and  sum, 
and  one  had  been  paid  and  the  other  released  ;  and  one  of  them  being  sued  on,  the 
defendant  pleads  pa)'ment,  and  the  plaintiff  in  his  replication  denies  that  the  bill 
paid  was  the  same  bill  as  that  declared  on  ;  at  the  trial  he  may  produce  and  prove 
the  other  bill,  in  respect  of  which  the  release  was  given,  and  so  the  defendant  would 
lose  the  advantage  of  his  defence  to  both.  That  would  be  most  unjust.  The  plaintiff, 
therefore,  ought  to  have  given  the  [566]  defendant  an  opportunity  of  answering  the 
statement  of  the  replication.  Hcijdon  v.  Thompson  (1  Ad.  &  E.  210  ;  3  Nev.  &  M. 
319)  is  in  point.  There,  to  a  declaration  by  indorsee  against  acceptor  of  a  bill,  the 
defendant  pleaded  facts  shewing  that  it  was  a  qualified  acceptance,  without  considera- 
tion, for  the  accommodation  of  the  drawer,  who  had  indorsed  the  bill  to  the  plaintiff 
with  notice  of  these  facts,  and  without  consideration.  The  plaintiff  new  assigned, 
that  the  bill  pleaded  was  not  the  same  bill  as  that  declared  on,  but  another,  for  that 
the  bill  declared  on  was  accepted  generally,  and  the  defendant  never  accepted  it  in 
any  qualified  manner.  The  defendant  again  pleaded,  setting  out  a  qualified  accept- 
ance as  before,  and  re-sbiting  similar  facts  as  in  the  plea  to  the  declaration,  as  to  a 
bill  which  he  stated  to  be  the  bill  newly  assigned.  The  plaintiff  replied,  that  the  bill 
mentioned  in  the  last  plea  was  not  the  bill  newly  assigned,  but  another  and  different ; 
and  this  replication  was  held  bad  on  demurrer,  for  concluding  to  the  country,  and  not 
with  a  verification.  Patteson,  J.,  there  says — "  By  stating  that  the  bill  of  exchange 
mentioned  in  the  plea  was  not  the  same  as  that  first  described  in  the  declaration,  he  [the 
plaintiff]  acknowledged  the  existence  of  the  second  bill,  and  therefore  his  replication 
should  have  concluded  with  an  averment,  so  as  to  give  the  defendant  an  opportunity 
of  answering  what  was  said  of  the  bill  so  admitted  to  be  in  existence." 

Secondly,  the  plciis  aie  good.  The  objection  tiiken  to  them  is,  that  they  ought  to 
have  been  pleaded  to  the  damages  as  well  as  to  the  sura.  If  there  is  any  thing  to 
which  the  defendant  has  not  pleaded,  and  which  is  not  covered  by  his  other  pleas,  the 
plaintiff  may  sign  judgment ;  but  that  is  not  ground  of  general  demurrer.  A  plea  to 
the  sum  of  money  is  in  substance  a  plea  to  all  the  damages  in  respect  of  that  sum. 
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[567]  Whitehurst,  contra.  It  is  admitted  on  the  other  side,  that  if  this  ivere  a 
general  plea  of  accord  and  satisfaction,  the  defendant  must  have  proved  a  payment  in 
discharge  of  the  specific  bill  declared  on  ;  and  what  difference  can  it  make,  that  he  has 
chosen,  in  his  plea,  specifically  to  apply  the  payment  to  the  bill  declared  on,  by  the 
introdnction  of  the  quaj  est  eadem  1  [Parke,  B.  I  suppose  the  defendant  will  say  the 
qute  est  eadem  might  have  been  left  out.]  Without  that  allegation  it  is  no  plea  at 
all,  there  being  nothing  to  point  it  to  the  claim  which  is  the  suliject  of  the  action  ; 
and  the  plaintiff  was  bound  to  take  issue  on  that  allegation,  or  he  could  not  have 
answered  the  defendant's  traverse:  Com.  Dig.  Pleader  (E.  31).  The  Court  will  not 
encourage  the  increase  of  new  assignments,  which  are  in  general  mere  useless  form, 
as  the  defendant  almost  always  knows  what  he  has  really  to  answer.  It  is  said  that 
on  this  record  the  plaintiff'  may  foist  upon  the  defendant,  at  the  trial,  a  different  bill ; 
but  so  he  might  if  he  had  taken  issue  on  an  ordinary  plea  of  payment.  The  plaintiff, 
by  new  assigning,  would  have  admitted  the  existence  of  a  bill  in  the  same  terms  as 
that  declared  on,  of  the  same  date,  and  between  the  same  parties,  and  must  have  said 
that  he  was  suing  in  respect  of  another  of  precisely  the  same  tenor ;  then,  if  the  defen- 
dant pleaded  payment,  the  plaintiff  would  be  bound  to  prove  two  bills  of  the  same 
tenor,  which  it  is  manifest  do  not  exist,  and  therefore  he  would  be  defeated.  The 
proper  course  is  to  take  issue  on  the  replication,  and  it  will  then  be  a  question  to 
be  left  to  the  jury,  whether  there  are  two  different  debts  or  not ;  Hall  v.  Middleton 
(4  Ad.  &  E.  107  ;  5  Nev.  &  M.  410).  He  also  cited  Hill  v.  JFhite  (6  Bing.  N.  C.  23 ; 
8  Scott,  249). 

Secondly,  the  plea  is  bad,  inasmuch  as  it  contains  no  answer  to  the  plaintiff's 
claim  for  damages  in  respect  of  the  non-payment  of  the  6091.  10s.,  to  which  it  is 
pleaded.  This  is  an  action  of  assumpsit,  in  which  the  plaintiff  does  [568]  not  seek 
to  recover  any  given  sum,  but  only  damages.  The  proper  form  would  have  been 
to  plead,  as  to  the  breach  of  promise  as  to  6091.  10s.,  parcel,  &c.,  and  the  damages 
resulting  therefrom,  that  the  defendant  paid,  &c.  &c.  In  an  action  for  the  non- 
delivery of  a  horse  pursuant  to  contract,  it  would  be  no  plea,  that  after  breach  the 
defendant  paid  the  plaintiff  the  value  of  the  horse,  unless  he  also  averied  that  he  had 
paid  something  by  way  of  damages  for  the  breach  of  contract :  Francis  v.  Crywell 
(5  B.  k  Aid.  8S6),  Perry  v.  Odivgsdl  (4  Mod.  2.50),  Corbett  v.  Swinburne  (3  Nev.  &.  P. 
.551  ;  8  Ad.  &  Ell.  673).  [Parke,  B.  To  make  this  a  good  plea  to  the  second  count, 
as  to  the  6091,  10s.,  parcel  of  the  7281.  6s.,  the  amount  of  the  bill  mentioned  in  that 
count,  it  ought  to  shew  that  the  payment  was  made  on  or  before  the  day  when  the 
bill  became  due,  or  that,  if  made  on  a  subsequent  day,  it  was  received  together  with 
some  further  sum  for  interest ;  otherwise  what  answer  is  given  as  to  the  claim  for 
interest  on  that  amounts  Suppose  judgment  had  been  allowed  to  go  by  default  in 
the  terms  of  this  plea ;  how  much  could  the  plaintiff  have  recovered  1  The  defendant 
must  therefore  contend  that  it  is  a  plea,  not  in  satisfaction  of  part  of  the  monies 
mentioned  in  the  count,  but  of  the  damages  also.  Lord  i\binger,  C.  B.  It  is  no 
satisfaction  of  the  intei'est,  but  it  is  a  satisfaction,  pro  tanto,  of  the  claim  which  is 
made  up  of  the  7281.  6s.,  and  the  interest.  The  defendant  only  seeks  to  diminish  the 
claim  for  debt  and  damages  by  the  sum  of  6091.  10s.  Parke,  B.  The  goodness  or 
badness  of  the  plea  depends  upon  this,  whether  it  is  meant  to  be  applied  in  bar  of  so 
much  of  the  damages  in  the  second  count  as  amounts  to  6091.  10s.,  or  of  so  much 
of  the  bill] 

Crompton,  in  reply.  The  plea  goes  to  so  much  of  the  damages.  Under  the  new 
rules,  the  plea  is  necessarily  pleaded  [569]  in  reduction  of  damages.  At  all  events, 
it  is  sufficient  on  general  demurier.  The  replication  is  bad,  and  contrary  to  all 
authority.  The  traverse  in  effect  adimts  another  bill  in  respect  of  which  the  pay- 
ment was  made  :  if  so,  the  plaintiff  ought  to  give  the  defendant  an  opportunity  of 
answering  as  to  one.  The  replication  introduces  new  matter,  viz.  the  existence  of  a 
second  bill,  and  3'et  does  not  conclude  with  a  verification.  The  plaintifl'  might  have 
obviated  the  whole  difficulty  by  introducing  two  counts  into  his  declaration  ;  or  he 
might  safely  reply,  denying  that  the  defendant  has  paid  the  bill  mentioned  in  the 
declaration. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  This  was  the  case  of  a  demurrer  to  a  replication,  on  the 
ground  that  the  plaintiff,  having  brought  his  action  on  one  bill  of  exchange,  and  by 
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the  form  of  his  pleading  admitted  the  payment  by  the  defendant  of  a  bill  drawn  and 
accepted  by  the  same  parties,  and  of  the  same  date,  as  the  bill  declared  on,  ought  to 
have  gone  on  to  new  assign,  and  so  given  the  defendant  an  opportunity  of  pleading 
to  the  other  bill.  The  Court  entertained  considerable  doubt  upon  the  point ;  and 
I  should  have  been  better  satisfied  if  the  authorities  had  permitted  us  to  hold  the 
replication  sufficient ;  because,  if  there  were  a  new  assignment,  the  defendant  might 
plead  again  the  same  plea  as  is  here  pleaded,  and  so  on  ad  infinitum.  But  it  appears 
to  the  Court  that  we  ai-e  fettered  by  the  decisions,  and  that  the  case  of  ILydon  v. 
Thompson  is  not  substantially  distinguishable  from  the  present,  and  compels  us  to  say 
that  this  replication  is  bad.  The  plaintiff  may  amend  on  payment  of  costs,  and  may, 
if  he  pleases,  demur  specially  to  the  plea. 
Leave  to  amend  accordingly. 

[570]  The  Eari,  of  Macclesfield  v.  Bradley.  Exch.  of  Pleas.  Feb.  1,  1841. — 
Where  the  defendant  had  a  verdict  on  one  of  two  issues  in  a  cause,  and  the  plain- 
tiff' on  the  other  issue,  and  the  defendant  obtained  a  rule  for  a  new  trial  on  the 
latter  issue,  on  the  ground  of  misdirection,  whereupon  the  plaintiff  discontinued  : 
—Held,  that  the  defendant  was  not  entitled  to  the  costs  of  the  trial. — Where 
a  new  trial  is  obtained  ex  debito  justitise,  on  one  of  several  issues,  the  rule  for 
a  new  trial  reopens  the  whole  record. 

[S.  C.  9  Dowl.  P.  C.  .312;  10  L.  J.  Ex.  182.] 

Assumpsit  on  a  bill  of  exchange,  with  a  count  on  an  account  stated.  Plea  to  the 
first  count,  denying  the  acceptance  of  the  bill ;  to  the  second,  non  assumpsit.  At  the 
trial,  a  verdict  was  found  for  the  defendant  on  the  first  issue,  and  for  the  plaintiff  on 
the  last.  The  defendant  afterwards  obtained  a  rule  to  set  aside  the  verdict  for  the 
plaintiff  on  the  latter  issue,  and  for  a  new  trial,  on  the  ground  of  misdirection  in  the 
Judge  ;  which  having  been  made  absolute, 

Robinson,  for  the  plaintiff,  obtained  a  rule  nisi  to  discontinue  without  costs : 
against  which 

Jervis  now  shewed  cause.  The  only  question  is,  whether  the  defendant  is  entitled 
to  receive  the  costs  of  the  trial  ?  JolUffe  v.  Mundij  (4  M.  &  W.  .502)  appears  to  be  an 
authority  for  the  plaintiff,  but  it  is  distinguishable.  There  the  new  trial  was  granted 
on  the  whole  record.  Here  the  defendant  succeeded  at  the  trial  as  to  a  part  of  the 
record,  and  has  at  all  events  a  right  to  the  costs  of  the  issue  on  which  he  obtained 
a  verdict.  [Parke,  B.  But  the  rule  for  a  new  trial  opens  the  whole  record  again  : 
a  pai'ty  cannot  have  a  new  trial  as  to  a  part  of  a  record.]  In  Boiver  v.  //(//  (2  Scott, 
540),  where,  on  the  trial  of  a  right  of  way,  claimed  in  one  count  as  a  public  and 
in  the  other  as  a  private  way,  a  general  verdict  was  found  for  the  defendant,  and  a 
new  trial  was  afterwards  directed  as  to  the  issue  on  the  second  count  only,  it  was 
held  that  the  defendant,  having  succeeded  on  the  second  trial,  was  entitled  to  the 
costs  of  the  issues  found  for  him  on  the  first  trial.  [Parke,  B.  There  the  new  trial 
was  granted  on  the  ground  of  the  verdict  being  against  the  evidence  as  to  that  issue.] 

[571]  Per  Curiam.  Where  a  cause  is  sent  down  to  a  new  tiial  ex  debito  justitiaj, 
and  not  b}'  the  discretion  of  the  Court,  it  is  open  on  the  whole  record.  This  case  falls, 
therefore,  within  the  general  rule  on  this  subject,  and  the  rule  must  be  absolute  on 
payment  of  costs. 

Rule  absolute  accordingly. 

Regina  v.  Wood  and  Others.  Exch.  of  Pleas.  Feb.  1,  1841. — In  an  action  at  the 
suit  of  the  Crown,  the  Court  has  no  power,  under  the  1  Will.  4,  e.  22,  at  the 
defendant's  instance,  to  direct  a  commission  for  the  examination  of  witnesses. 

[S.  C.  9  Dowl.  P.  C.  310  ;  10  L.  J.  Ex.  168  ;  5  Jur.  295.] 

This  was  a  scire  facias  upon  a  bond  given  by  the  defendant,  conditioned  for  the 
due  exportation  of  a  quantity  of  hops.  Wightman,  for  the  defendants,  had  obtained 
a  rule,  calling  upon  the  Attornev  General  to  shew  cause  why  a  commission  should  not 
issue  for  the  examination  of  a  witness  in  India. 

Jervis  now  shewed  cause.     This  application  is  without   piecodent,  and  (.annot  be 
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supported.  The  stat.  13  Geo.  3,  e.  63,  ss.  40  44,  authorizes  the  issuing  of  a 
mandamus  for  the  examination  of  witnesses  in  India,  in  the  case  of  indictments  or 
informations  exhibited  in  the  Court  of  King's  Bench  for  misdemeanors  or  offences 
committed  in  India,  and  also  in  actions  at  law  or  suits  in  equity  commenced  or  prose- 
cuted by  the  East  India  Company,  or  by  other  persons,  for  causes  of  action  arising  in 
India.  The  stat.  1  Will.  4,  c.  22,  s.  1,  extends  the  provisions  of  the  13  Geo.  3,  c.  63, 
to  all  the  foreign  possessions  of  the  Crown,  and  also  to  all  actions  depending  in  the 
superior  Courts  at  Westminster,  in  whatever  county  the  cause  of  action  may  have 
arisen,  and  whether  within  the  jurisdiction  of  the  Couit  to  the  Judges  whereof  the 
commission  may  be  dii'ected,  or  not.  And  s.  4  empowers  the  superior  Courts  to  order 
the  examination  upon  oath,  on  interrogatories  or  otherwise,  before  the  Master,  of  any 
witness  within  the  [572]  jurisdiction  of  the  Court,  or  to  order  a  commission  to  issue 
for  the  examination  of  witnesses  on  oath  at  any  place  out  of  the  jurisdiction.  By  the 
former  act,  the  Crown  was  bound  only  in  relation  to  the  criminal  cases  therein 
mentioned  ;  by  the  latter,  the  Crown,  if  bound  at  all,  is  so  only  with  reference  to  the 
like  criminal  cases,  when  the  offence  is  committed  in  any  of  the  foreign  possessions  of 
the  Crown  other  than  India.  This  is  a  civil  and  not  a  criminal  proceeding,  and  the 
only  course  is  to  file  a  bill  in  equity  :  Bonhain  v.  Leigh  (5  Price,  444).  The  only 
instance  in  the  books  of  an  application  at  all  like  the  present  is  that  of  The  AUorney 
General  v.  Laragoity  (3  Price,  221),  but  that  was  on  the  equity  side  of  the  Court,  and  the 
commission  was  granted  upon  a  bill  filed.  There  is,  indeed,  a  MS.  case  in  the  office, 
It.  V.  Arthur,  in  which  a  commission  was  granted  on  this  side  of  the  Court,  but  the 
depositions,  when  tendered  in  evidence,  were  rejected. 

Wightman,  contra.  The  conjoint  efli'ect  of  the  13  Geo.  3,  c.  63,  and  1  Will.  4, 
c.  22,  is  to  empower  the  Court  to  issue  a  mandamus  in  this  action,  although  it  is  a 
proceeding  at  the  suit  of  the  Crown.  The  Crown  was  clearly  bound  to  a  certain 
extent  by  the  13  Geo.  3,  c.  63,  s.  40  ;  and  the  1  Will.  4,  c.  22,  s.  1,  extends  "all  and 
every  the  powers,  authorities,  provisions,  and  matters "  contained  in  the  former  act, 
one  of  which  did  bind  the  Crown,  to  all  colonies  and  places  under  the  dominion  of  the 
Crown  in  foreign  parts,  and  to  "all  actions  depending  in  any  of  the  Courts  of  law  at 
Westminster."  This  language  is  sufficiently  comprehensive  to  include  the  case  of  an 
action  at  the  suit  of  the  Crown.  A  scire  facias  by  the  Crown,  to  enforce  the  payment 
of  a  bond,  may  be  considered  as  an  action,  within  the  terms  of  a  remedial  statute.  If 
however  the  Court  are  of  opinion  that  such  is  not  the  effect  of  the  statutes,  they  may 
[573]  mould  the  rule,  and  direct  a  stay  of  proceedings  unless  the  Crown  will  consent 
to  a  commission  ;  since  otherwise  there  will  be  a  failure  of  justice. 

Lord  Abingek,  C.  B.  I  think  this  application  cannot  be  granted.  The  words  of 
the  1  Will.  4,  c.  22,  as  to  actions,  cannot  apply  to  actions  at  the  suit  of  the  Crown  ;  the 
Crown  is  not  bound  unless  specially  named.  Then  the  incorporation  of  the  provisions 
of  the  13  Geo.  3,  c.  78,  cannot  amount  to  more  than  if  those  provisions  had  been 
enacted  de  novo ;  and  by  them  the  Crown  is  bound  only  as  to  indictments  and 
informations. 

Parke,  B.  There  are  no  fewer  than  four  decided  objections  to  this  application, 
on  the  face  of  the  act  of  Parliament.  In  the  first  place,  upon  the  preamble,  so  much 
only  of  the  13  Geo.  3  as  relates  to  actions  is  incorporated  in  the  act;  secondly,  even 
supposing  that  the  clause  relating  to  indictments  and  informations  is  imported  into 
it,  that  only  gives  a  mandamus ;  thirdly,  they  must  be  indictments  or  informations 
for  misdemeanours  or  offences  committed  abroad  ;  and  fourthly,  the  clause  applies 
only  to  indictments  and  informations  exhibited  in  the  King's  Bench. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 

[574]  The  Sheffield,  Ashton -under -Lyne,  and  Manchester  Railway 
Company  v.  Woodcock.  Exch.  of  Pleas.  Jan.  15,  1841. — The  Sheffield  and 
Manchester  Railway  Act,  (7  Will.  4,  c.  xxi.),  by  s.  115,  empowered  the  directors 
from  time  to  time  to  make  such  calls  from  the  proprietors,  on  their  respective 
shares,  as  they  from  time  to  time  should  find  necessary,  so  that  no  call  should 
exceed  £10  on  each  share,  and  that  there  should  be  an  interval  of  three  calendar 
months  between  each  successive  call,  and  twenty-one  days'  notice  should  be  given 
of  every  such  call  by  advertisement  in  the  local  newspapers  ;  and  the  proprietors 
were  thereby  required  to  pay  the  calls  on  their  shares  to  such  person,  at  such 


7M.&W.574.      SHEFFIELD    AND    MANCHESTER    RLY.  CO.  V.  WOODCOCK      895 

time,  at  such  place,  aud  in  such  manner,  as  the  directors  should  from  time  to 
time  direct  or  appoint.  The  directors  made  a  resolution  for  a  call,  specifying 
therein  the  amount  of  the  call,  and  the  day  of  paj'meut,  but  not  the  place  where, 
or  the  person  to  whom,  the  payment  was  to  be  made ;  but  a  notice  of  that  call, 
subsequently  inserted  in  the  local  newspapers,  according  to  the  directions  of  the 
act,  specified  all  those  matters.  In  an  action  for  the  amount  of  such  call  against 
a  party  who  was  a  proprietor  at  the  date  of  the  resolution,  of  the  notice,  and  of 
the  day  appointed  for  paj-ment,  it  not  appearing  also  that  there  was  any  change 
in  the  directory  during  that  interval : — Held,  that  the  call  was  properly  made. — 
By  another  resolution,  made  on  the  13th  of  March,  the  directors  resolved  that 
a  call  of  £-5  should  be  made  on  the  30th  of  March  instant,  to  be  paid  on  the  1st 
of  May  : — Held,  that  the  call  was  not  invalid  because  the  resolution  was  pro- 
spective.— Some  of  the  directors  by  whom  the  resolutions  for  the  calls  were  made, 
were  members  of  a  banking  company,  who  weie  the  bankers  and  treasurers  of 
the  Railway  Company,  and  as  such  received  and  gave  receipts  for  calls,  and  paid 
cheques  drawn  by  the  directors,  &c.  A  clause  of  the  act  of  Parliament  (s.  1-50) 
enacted,  that  no  person^concerned  or  interested  in  anv  contract  with  the  Company 
should  be  capable  of  being  chosen  a  director,  and  that  if  any  director  should 
directly  or  indirectly  be  concerned  in  any  contract  with  the  Company,  he  should 
thereupon  l)e  immediately,  and  was  thereby,  discharged  from  the  direction  : — 
Held,  that  this  clause  applied  only  to  contiacts  made  with  the  Company  in  prose- 
cution of  its  enterprise,  and  did  not  disqualify  the  directors  above  mentioned. — 
Another  clause  (s.  159)  directed  that  the  orders  and  proceedings  of  the  directors 
should  be  entered  in  a  book,  and  signed  by  the  chairman  of  the  meeting,  and 
enacted,  that  when  so  entered  and  signed,  they  should  be  deemed  originals,  and 
be  read  in  evidence  without  proof  of  the  persons  making  or  entering  them  being 
directors,  or  of  the  signature  of  the  chairman  : — Held,  that  a  book  of  proceedings, 
purporting  to  be  signed  "  W.  S.,  deputy  chairman,"  was  evidence  per  se,  without 
proof  that  W.  S.  was  in  fact  deputy  chairman,  or  as  such  presided  at  the 
meeting. — A  transfer  of  railway  shares  from  an  original  subscriber  to  the  under- 
taking, made  before  the  formation  of  a  register  of  proprietors  pursuant  to  the 
act,  but  after  the  passing  of  the  act  of  Parliament,  is  good,  although  the  transferror 
be  never  registered  as  a  proprietor. — Where  the  act  required  such  transfer  to  be 
by  deed,  and  a  transfer  of  shares  was  executed  by  the  seller  with  a  blank  for  the 
purchaser's  name,  and  stating  the  consideration  untruly,  but  the  purchaser  after- 
wards signed  and  transmitted  to  the  Company,  in  pursuance  of  the  act,  a  proxy 
paper  desciibing  him  as  the  proprietor  of  the  shares  : — Held,  in  an  action  bv  the 
Company  against  him  for  calls  on  such  shares,  that  he  was  precluded  from 
disputing  the  validity  of  the  transfer. 

[S.  C.  2  Railw.  Gas  522  ;  10  L.  J.  Ex.  492.  Referred  to,  A^ew  Brunswick  and  Canada 
Railway  Company  v.  Muggeridge,  1S59,  4  H.  it  N.  583;  Hull  Flax  Comjianij  v. 
Welkdey,  1860,  6  H.  &  N.  48;  In  re  Barwd's  Banking  Company,  1867,  L.  K.  3  Ch. 
Ap.  112.] 

Debt  for  calls  on  shares  in  the  above  railway.  The  declaration  was  in  the  form 
given  by  the  act  of  Parliament,  7  Will.  4,  c.  xxi.,  s.  118,(a)  stating  the  defendant  to 

(«)  The  following  sections  of  the  act  (which  received  the  royal  assent  5th  May, 
1837)  were  referred  to  in  the  course  of  the  .argument,  and  are  material  to  the  case  : — 

Sect.  110.  The  said  Company  shall  and  they  are  hereby  required  from  time  to 
time,  as  occasion  may  require,  to  cause  the  names  of  the  several  corporations  and  the 
names  and  additions  of  the  several  persons  who  shall  then  be  or  who  shall  from  time 
to  time  thereafter  become  entitled  to  shares  in  the  capital  stock  of  the  said  Company, 
with  the  number  of  shares  they  are  respectively  entitled  to,  and  the  amount  of  the 
subscriptions  paid  thereon,  and  also  the  proper  number  by  which  every  share  shall  be 
distinguished  as  aforesaid,  to  be  fairly  and  distinctly  entered  in  a  book  to  be  kept  by 
the  clerk  of  the  said  Company,  and  after  such  entry  made,  to  cause  their  common  seal 
to  be  affixed  thereto  ;  and  the  said  Company  shall  from  time  to  time  cause  a  certificate 
or  ticket,  with  their  common  seal  affixed  thereto,  to  be  delivered  to  every  such  proprietor, 
on  demand,  specifying  the  share  or  shares  to  which  such  proprietor  is  entitled,  such 
proprietor  paying  to  the  clerk  of  the  said  Company  the  sum  of  two  shillings  and 
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be,  at  the  [575]  several  times  of  the  making  of  the  several  calls  thereinafter  mentioned, 
and  from  thence  continually  to  the  commencement  of  this  suit,  a  proprietor  of  twenty 
shares  in  the  said  undertaking,  and  to  be  indebted  to  the  Company  in  the  [576]  sum 
of  £450  for  four  calls  of  21.  10s.,  £5,  £5,  and  £10  respectively.     The  defendant  pleaded, 

sixpence,  and  no  more,  for  every  such  certificate  or  ticket;  and  such  certificate  or 
ticket  shall  be  admitted  in  all  courts  whatsoever,  as  prima  facie  evidence  of  the  title 
of  such  respective  proprietors,  their  successors,  executors,  administrators,  or  assigns, 
to  the  share  or  shares  therein  specified  ;  and  such  certificate  or  ticket  may  be  in  the 
words  or  to  the  efTeet  following ;  that  is  to  say, 

"  Sheffield,  Ashton-under-Lyne,  and  Manchester  Eailway  Company. 

"  Number 
"  These  ai-e  to  certify  that  A.  B.,  of  [or  the  name  of  the  corporation]  is 

the  proprietor  of  the  share  [or  shares],  number  of  the  Sheffield,  Ashton- 

under-Lyne,  and  Manchester  Railway  Company,  subject  to  the  rules,  regulations,  and 
orders  of  the  said  Company.     Given  under  the  common  seal  of  the  said  Company  the 
day  of  in  the  year  of  our  Lord  ." 

Sect.  1 1 3.  The  several  persons  who  have  subscribed,  or  who  shall  hereafter  subscribe 
or  agree  to  advance  or  pay  any  money  for  or  towards  the  said  undertaking,  shall  and 
th.ey  are  hereby  required  to  pay  the  respective  sums  of  money  by  them  respectively 
subscribed  or  agreed  to  be  paid,  or  such  parts  or  proportions  thereof  as  shall  from  time 
to  time  be  called  for  by  the  directors  of  the  said  Company,  under  or  by  virtue  of  the 
powers  of  this  act,  at  such  times  and  places  and  to  such  persons  as  shall  from  time  to 
time  be  directed  by  the  said  Directors  ;  and  in  case  any  party  shall  lefuse  or  neglect 
to  pay  as  aforesaicl  the  money  by  him  so  subscribed  foi',  or  the  part  thereof  so  called 
for,  at  the  time  or  respective  times  and  in  the  manner  required  for  that  purpose,  it 
shall  be  lawful  for  the  said  Company  to  sue  for  and  recover  the  same,  with  full  costs 
of  suit,  in  any  court  of  law  or  equity,  together  with  interest  on  every  such  unpaid 
sum  of  money  at  the  rate  of  51.  per  centum  from  the  time  when  the  same  was  directed 
to  be  paid  as  aforesaid  up  to  the  day  of  the  actual  payment  thereof. 

Sect.  115.  The  directors  of  the  said  Company  shall  have  power  from  time  to  time 
to  make  such  calls  of  money  from  the  proprietors  of  shares  in  the  capital  stock  of  the 
said  Company  who  shall  not  have  already  paid  the  full  amount  due  or  payable  in  respect 
of  their  respective  shares,  to  defray  the  expense  of  the  said  railway  and  cany  on  the 
same,  as  they  from  time  to  time  shall  find  necessary,  so  that  no  such  call  shall  at  any 
one  time  exceed  the  sum  of  ten  pounds  upon  each  share  which  any  person  or  corporation 
shall  be  possessed  of  or  entitled  unto  in  the  said  undertaking,  and  that  thei'e  shall  be 
an  interval  of  three  calendar  months  at  the  least  between  each  successive  call,  and 
twenty-one  days'  notice  at  the  least  shall  be  given  of  every  such  call  by  advertisement 
in  one  or  more  newspaper  or  newspapers  published  or  circulated  in  each  of  the  counties 
of  York,  Derby,  Chester,  and  Lancaster  ;  and  the  several  proprietors  of  shares  in  the 
capital  stock  of  the  Company  shall  and  they  are  hereby  required  to  pay  the  sum  or 
sums  of  money  subscribed  for  or  payable  in  respect  or  on  account  of  their  several  and 
respective  shares,  or  so  much  thereof  as  shall  not  have  been  previouslj^  paid  up  by  such 
calls  or  instalments,  to  such  person,  at  such  time,  at  such  place,  and  in  such  manner 
as  the  directors  of  the  said  Company  shall  from  time  to  time  direct  or  appoint,  for 
the  use  of  the  said  undertaking ;  and  if  any  pi'oprietor  of  any  such  share  shall  not  from 
time  to  time  pay  the  rateable  proportion  or  call  or  instalment  due  in  respect  of  each 
such  share  to  the  person  and  at  the  time  and  place  and  in  the  manner  to  be  appointed 
for  payment  thereof  as  herein-before  mentioned,  then  and  in  such  case  and  so  often 
as  the  same  shall  happen,  such  proprietor  shall  pay  interest  for  the  amount  which 
shall  be  so  unpaid  after  the  late  of  .51.  per  centum  per  annum  from  the  day  appointed 
for  the  payment  thereof  up  to  the  time  when  the  same  shall  be  actually  paid  :  Provided, 
that  no  proprietor  of  any  share  in  the  capital  stock  of  the  .said  Company  shall,  under 
the  authority  of  this  act,  be  called  upon  or  be  liable  to  pay  any  greater  sum  of  money 
than  with  the  principal  money  already  paid  on  account  of  the  subscription  for  such 
shares  will  amount  to  the  sum  of  £100  in  respect  of  each  such  share,  over  and  besides 
any  interest  paid  or  payable  by  reason  of  default  in  payment  of  calls  as  aforesaid. 

Sect.  1 1 8.  In  anj'  action  to  be  bi'ought  by  the  said  Company  against  a,ny  proprietor 


7M.  &W.  577.      SHEFFIELD    AND    MANCHESTER    RLY.  CO.  V.  WOODCOCK      8£)7 

first,  not!  assumpsit ;  secondly,  that  at  the  time  of  making  the  calls  in  the  declaration 
mentioned,  he  the  defendant  was  not  a  proprietor  [577]  of  the  said  shares  in  the  said 
undertaking  in  the  declaration  mentioned,  modo  ot  forma : — on  which  issues  were 
joined. 

of  any  share  in  the  said  undertaking  to  recover  any  money  due  and  payable  to  such 
Company  for  or  by  reason  of  any  call  made  by  virtue  of  this  act,  it  shall  be  sufficient 
for  the  said  Company  to  declare  and  allege  that  the  defendant,  being  a  proprietor  of 
a  share  in  the  said  undertaking,  is  indebted  to  the  said  Company  in  a  certain  sum 
of  money,  being  the  same  sum  or  thereabouts  as  the  calls  unpaid  shall  amount  to,  for 
so  matiy  calls  of  such  sums  of  money  upon  such  share  or  so  many  shares  belonging  to 
the  defendant,  whereby  an  action  hath  accrued  to  the  said  Company  by  virtue  of  this 
act,  without  setting  forth  the  special  matter;  and  on  the  trial  of  such  action  it  shall 
only  be  necessary  to  prove  that  the  defendant  at  the  time  of  making  such  respective 
calls  was  a  proprietor  of  a  share  or  shares  in  the  said  undertaking  as  such  action  is 
brought  in  respect  of,  or  some  one  such  share,  and  that  such  notice  was  given  as  is 
directed  by  this  act  of  such  calls  having  been  made,  without  proving  the  appointment 
of  the  directors  who  made  such  respective  calls,  or  any  other  matter  or  thing  whatso- 
ever ;  and  the  said  Company  shall  thereupon  be  entitled  to  recover  what  shall  appear 
due  (including  interest  computed  as  aforesaid)  on  such  calls,  unless  it  shall  appear  that 
any  such  call  exceed  ten  pounds  for  every  share,  and  was  made  within  the  distance  of 
three  calendar  months  from  the  last  pi-eceding  call ;  and  in  order  to  prove  that  the 
defendant  was  a  jjroprietor  of  such  alleged  shares,  the  production  of  the  book  in  which 
the  said  Company  is  bj'^  this  act  directed  to  enter  and  keep  the  names  and  additions 
of  the  several  proprietors  of  shares  in  the  said  undertaking,  with  the  number  of  shares 
they  are  respectively  entitled  to  hold,  and  of  the  several  persons  and  corporations  who 
shall  from  time  to  time  become  proprietors  thereof  or  be  entitled  to  shares  thei'ein, 
shall  be  primii  facie  evidence  that  such  defendant  is  a  proprietor,  and  of  the  number 
and  amount  of  his  shares  therein,  provided  that  the  name  of  the  defendant  in  the 
record  sul)stantially  agrees  with  that  in  such  book  ;  and  in  order  to  prove  that  such 
notice  was  given  as  aforesaid,  the  production  of  such  newspapers  as  aforesaid,  containing 
such  advertisement  as  by  this  act  required,  shall  be  prima  facie  evidence  that  such 
advertisements  were  duly  inserted  in  such  newspapers,  and  that  such  newspapers  were 
printed  and  published  respectively  at  the  respective  times  they  bear  date,  and  by  such 
printer,  or  printei-  and  puljlisher,  and  at  such  places  and  b}'  such  persons  respectively 
as  they  purport  to  be  printed,  or  printed  and  published,  by  and  at  respectively. 

Sect.  125.  It  shall  be  lawful  for  the  several  proprietors  of  shares  in  the  said  under- 
taking, and  their  respective  executors,  administrators,  and  successors,  by  writing  duly 
stjimped,  in  which  the  consideration  for  the  same  shall  be  duly  stated,  to  sell  and 
dispose  of  any  share  or  shares  to  which  they  shall  re.'spectively  be  entitled  therein, 
subject  to  the  rules  and  conditions  in  this  act  mentioned  ;  and  the  form  of  conveyance 
of  such  share  or  shares  may  be  in  the  following  words  or  to  the  like  effect,  varying 
the  names  and  descriptions  of  the  contracting  pailies  as  the  case  may  require  ;  that 
is  to  say,  — 

"Shcliicld,  Ashton-under-Lyne,  and  Manchester  Kailway. 

"  I,  A.  B.,  of  in  consideration  of  the  sum  of  paid  to  me  by 

C.  1).,  of  do  hereby  assign  and  transfer  to  the  said  C.  D.,  share 

numbered  of  and  in  the  undertaking  called  '  The  Sheffield,  Ashton-under- 

Lyne,  and  Manchester  Itailway,'  to  hold  unto  the  said  C.  I).,  his  executors,  admiin's- 
trators,  and  assigns  [or  successors  and  assigns],  subject  to  the  several  conditions  on 
which  I  held  the  .same  immediately  before  the  execution  hereof;  and  I  the  said  C.  I), 
do  hereby  agree  to  accept  and  take  the  said  share,  subject  to  the  conditions  aforesaid. 
As  witness  our  hands  and  seals  this  day  of  in  the  year  of  our 

Lord 

And  in  every  such  sale  the  deed  or  conveyance  (being  executed  l)y  the  seller  and 

purchaser  of  such  share  or  shares)  shall  lie  kept  by  the  clerk  of  the  said  Company,  &e.  A:c. 

Sect.   127.  No  person  or  corporation  shall  sell  or  transfer  any  share  which  he  or 

they  shall  possess  in  the  said  undertaking,  after  any  call  shall  have  been  made  by  the 

said  directors  for  any  sum  of  money  in  respect  of  such  share,  unless  he  or  they,  at  the 

Ex.  Div.  VII.— 29 
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At  the  trial  before  Rolfe,  B.,  at  the  last  Liverpool  Assizes,  [578]  it  appeared  that 
the  first  general  meeting  of  the  Company,  pursuant  to  the  142iid  section  of  the  act  of 
Parliament,  was  held  on  the  27th  of  October  1837,  when  sixteen  directors  were 
elected,  of  whom  thirteen  were  among  those  [579]  named  as  the  first  directors  in  the 
152nd  section  of  the  act.  Three  of  these  (one  being  Mr.  William  Sidebottom,  the 
deputy  chairman)  were  partners  in  the  Liverpool  and  Manchester  District  Banking 
Company.  That  Com-[580]-pany,  ever  since  the  formation  of  the  Railway  Company, 
acted  as  its  bankers  and  treasurers,  having  been  formally  appointed  by  the  directors  ; 
and  in  that  capacity  they  receive  calls  and  give  receipts  for  them,  and  pay  money  on 
cheques  signed  by  the  directors,  and  the  clerk  and  secretary.  The  Company's  seal 
was  not  affixed  to  a  register  of  the  proprietors,  pursuant  to  the  110th  section  of  the 
act,  until  the  month  of  February  1838.     The  shares  in  question  were  transferred  to 

time  of  such  sale  or  transfer,  shall  have  paid  the  full  sum  of  money  which  shall  have 
been  called  for  in  respect  of  each  share. 

Sect.  150.  No  officer  of  the  said  Company  receiving  a  salary,  nor  any  person 
concerned  or  interested  in  any  contract  with  the  said  Company,  shall  be  capable  of 
being  chosen  a  director  of  the  said  Company,  nor  shall  any  director  be  capable  of 
accepting  any  other  office  or  place  of  trust  or  profit  under  the  said  Company,  or  of 
being  concerned  or  interested  in  any  contract  with  the  said  Company  during  the  time 
he  shall  be  a  director  of  the  said  Company  ;  and  if  any  director  of  the  said  Company 
shall  at  any  time  whilst  such  director  accept  or  continue  to  hold  any  other  office  or 
place  of  trust  or  profit  under  the  said  Company,  or  if  any  directoi',  or  any  secretary, 
clerk,  treasurer,  or  other  officer  or  servant  of  the  said  Company,  shall,  either  directly 
or  indirectly,  be  concerned  in  any  contract  with  the  said  Company,  or  shall  participate 
in  any  manner  in  any  work  to  be  done  for  or  goods  to  be  sold  to  the  said  Company, 
every  such  director,  clerk,  secretary,  treasurer,  or  other  officer  or  servant  shall  there- 
upon be  immediately  and  is  hereby  discharged  from  the  direction,  office,  service,  or 
employ  of,  in,  or  under  the  said  Company,  and  rendered  incapable  of  being  thereafter 
employed  by  them,  unless  re-appointed,  and  such  re-appointment  be  confirmed  at  some 
general  or  special  general  meeting  of  the  said  Company. 

Sect.  152  enacts,  that  sixteen  persons  therein  named,  and  the  survivors  and  survivor 
of  them,  or  such  of  them  as  shall  continue  to  act,  shall  be  the  first  directors  of  the 
said  Company,  and  shall  continue  in  office  until  the  first  general  meeting  of  the  said 
Company  to  be  held  in  pursuance  of  this  act;  and  the\'  the  said  directors  hereinbefore 
named  shall  and  they  are  hereby  required  to  fix  the  time  and  place  of  such  first  general 
meeting  within  the  limit  hereinbefore  presciibed,  and  to  give  notice  thereof  in  the 
manner  hereinbefore  directed  as  to  general  meetings  of  the  said  Company  ;  and  until 
such  first  general  meeting  shall  be  holden,  and  such  directors  shall  have  been  duly 
elected  as  hereinafter  pi'escribed,  the  said  directors  hereinbefore  named,  or  the  survivors 
or  survivor  of  them,  or  such  of  them  as  shall  continue  to  act,  shall  and  lawfully  may 
allot  the  shares  (if  any)  remaining  undisposed  of  in  the  said  undertaking,  as  they  the 
said  directors  shall  think  fit,  and  shall  and  may  exercise  all  other  powers  and  authorities 
which  are  by  this  act  given  to,  or  which  may  be  exercised  by  the  directors  who  may 
be  elected  in  pursuance  hereof  at  the  first  or  at  any  subsequent  general  meeting  of  the 
said  Company. 

Sect  153  empowers  the  directors,  at  their  first  meeting,  and  afterwards  yearly, 
to  appoint  a  chairman  and  deputy  chairman. 

Sect.  154  provides,  that  the  chairman,  or  in  his  absence  the  deputy  chairman,  shall 
preside  at  all  meetings  of  the  Company. 

Sect.  159.  The  orders  and  proceedings  of  all  meetings,  as  well  general  as  special 
general,  of  the  said  Company  and  of  the  said  directors,  and  of  such  committees 
respectively  as  aforesaid,  shall  be  entered  in  some  book  or  books  to  be  provided  and 
kept  for  that  purpose,  and  shall  be  signed  by  the  chairman  of  such  respective  meetings  ; 
and  such  orders  and  proceedings,  when  so  entered  and  signed,  shall  be  deemed  original 
orders  and  proceedings,  and  shall  be  allowed  to  be  read  in  evidence  in  all  courts,  and 
before  all  judges,  justices,  and  others,  and  that  without  proof  of  such  respective 
meetings  having  been  duly  convened,  or  of  the  persons  making  or  entering  such  orders 
or  proceedings  being  proprietors,  or  being  directors  or  members  of  the  committees,  or 
of  the  signature  of  such  chairman,  as  the  case  may  be,  all  of  which  last-mentioned  acts 
shall  be  presumed. 
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the  defendant  by  Messrs.  Leeds  it  Son,  brokers,  of  Manchester,  in  December  1S37. 
Leeds  &  Son  were  parties  to  the  subscription  deed  entered  into  on  the  original 
formation  of  the  Company.  The  transfer  delivered  to  the  defendant  with  the  shares 
had  a  blank  for  the  purchaser's  name.  The  consideration  was  stated  in  it  to  be  the 
sum  of  181.  1.5s.,  or  18s.  9d.  per  share;  but  evidence  was  given  to  shew  that  the  sum 
really  paid  was  £20,  i.e.  £\  per  share.  The  defendant,  after  receiving  this  transfer, 
signed  a  proxy  paper  in  the  form  directed  by  the  120th  section  of  the  act,  and  trans- 
mitted it  to  the  secietury  ;  and  his  name  was  in  consequence  entered  in  the  register, 
on  its  formation,  as  the  proprietor  of  the  shares  in  question. 

On  the  13th  March  1839,  the  directors  resolved  that  a  call  of  21.  10s.  per  share 
should  be  made  on  the  30th  of  March  then  instant,  to  be  paid  on  the  1st  of  May 
following.  This  was  the  first  call  that  was  the  subject  of  this  action.  The  other 
three  calls  were  made  in  pursuance  of  subsequent  resolutions,  by  which  they  were 
expressed  to  be  payable  on  the  6th  of  August  1839,  the  1st  of  January  1840,  and  the 
1st  of  May  1840  respectively.  All  the  resolutions  purported  to  be  signed  by  "  William 
Sidebottora,  deputy  chairman  ;"  but  no  evidence  was  given  to  shew  that  in  fact  Mr. 
Sidebottom  presided  as  deputy  chairman  at  the  several  meetings  at  which  the  calls 
were  resolved  upon.  The  defendant's  counsel  objected  to  the  admissibility  of  the 
book  in  which  the  resolu-[581]  tions  were  entered,  unless  such  evidence  were  given  : 
but  the  learned  Judge  admitted  it.  None  of  the  resolutions  specified  the  place  where, 
or  the  person  to  whom,  payment  was  to  be  made :  but  shortly  after  the  passing  of 
each  of  the  resolutions,  notices  were  inserted  in  the  local  newspapers,  pursuant  to  the 
directions  of  the  act  of  Parliament,  signed,  "by  order  of  the  directors,"  by  the  clerk 
and  secretary,  stating,  that  "  the  directors  having  resolved  to  make  a  call "  for  an 
instalment  of  per  share,  the  proprietors  were  required  to  pay  the  said  call, 

on  or  before  &c.,  to  some  one  of  the  under-mentioned  bankers  (amongst  others,  the 
Manchester  and  Liverpool  District  Bank,  Manchester). 

Several  objections  were  taken  for  the  defendant  at  the  trial.  First,  that  none  of 
the  calls  were  duly  made,  inasmuch  as  the  election  of  directors  on  the  27th  of  October 
1837  was  void,  not  being  made  by  registered  proprietors  ;  2ndly,  that  the  fact  of  Mr. 
Sidebottom  and  the  other  two  directois  being  also  partners  in  the  Bank  disqualified 
them,  under  the  150th  section  of  the  act,  from  acting,  and  therefore  also  the  calls 
were  not  duly  made  ;  3rdly,  that  the  time  and  place  of  payment  of  the  calls  ought  to 
have  been  specified  in  the  resolutions,  in  order  to  entitle  the  Company  to  recover 
them  ;  4thlv,  that  at  all  events  they  were  not  entitled  to  recover  in  respect  of  the 
firet  call,  for  that  the  resolution  to  make  a  call  in  futuro  was  not  valid  ;  othly,  that 
the  transfer  to  the  defendant,  being  from  parties  who  were  not  registered  proprietors, 
was  void  ;  and  lastly,  that  it  was  also  void  for  not  setting  forth  the  consideration  truly. 
The  learned  Judge  thought  that  the  defendant  was  precluded  from  insisting  upon 
either  of  the  two  last  objections,  by  reason  of  his  having  signed  the  proxy  paper,  and 
so  represented  himself  to  the  Company  as  the  proprietor  of  the  shares  His  Lordship, 
however,  reserved  all  the  points  for  the  consideration  of  the  Court,  and  a  verdict  was 
taken  for  the  plaintiti' for  the  amount  claimed. 

In  Michaelmas  Term,  Cresswell  accordingly  moved  for  a  [582]  nonsuit,  pursuant  to 
leave  reserved,  or  for  a  new  trial.  First,  as  to  the  admissibility  of  the  book  in  which 
the  resolutions  were  entered.  '!  he  1.59th  section  only  dispenses  with  proof  of  the 
handwriting,  and  that  the  parties  signing  are  directors  ;  but  to  make  the  proceedings 
good,  the}'  must  be  signed  by  the  chairman  or  deputy  chairman,  and  there  was  no 
proof  that  Mr.  Sidebottom  was  there  in  the  latter  capacity.  The  book  is  only  made 
evidence  when  so  signed.  [Alderson,  I'..  I  think  the  act  means  that  the  book  is  to 
be  evidence  of  every  thing  on  the  face  of  it.  Parke,  B.  The  eli'ect  is,  that  it  is  to  be 
presumed  that  the  .signature  was  that  of  the  individual  who  was  the  deputy  chairman.] 

Secondly,  the  proceedings  were  invalid,  by  reason  of  some  of  the  directors  who 
were  parties  to  them  being  also  meml)ers  of  the  Banking  Company.  The  150th  section 
expressly  enacts,  that  if  any  director  shall,  either  directly  or  indirectly,  lie  concerned 
in  any  contract  with  the  Company,  he  shall  ipso  facto  be  discharged  from  the  direction. 
Here  is  a  loan  of  money  by  the  Bank  to  the  Company,  and  theiefore  a  contract  with 
the  Company.  [Lord  Abinger,  C.  B.  The  clause  clearly  applies  to  contracts  with  the 
Company  in  the  execution  of  its  enterprise.] 

Thirdly,  the  transfer  to  the  defendant  was  void,  first,  by  re;ison  of  the  purchaser's 
name  being  left  in  blank,  and  secondly,  by  reason  of  the  consideration  being  untruly 
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stated.  It  is  said  that  the  defendant,  having  afterwards  signed  a  proxy  paper 
describing  himself  as  the  proprietor,  and  delivered  it  to  the  Company,  is  precluded 
from  the  benefit  of  this  objection.  But  the  instrument  must  be  a  perfect  deed  at  the 
time  of  delivery  :  Hibblewhite  v.  M'Morine  (6  M.  &  W.  200j.  It  is  clear  there  could 
be  no  estoppel  as  against  the  Company,  who  are  no  parties  to  the  deed  ;  but  estoppels 
must  be  mutual.  There  was  no  evidence  that  the  Company's  position  was  altered 
by  the  act  of  the  defendant.  [Parke,  B.  The  defendant  held  out  false  colours, 
[583]  to  induce  the  Company  to  register  him  as  a  proprietor,  and  therefore  to  bring 
this  action  against  him  It  is  a  universal  rule  of  law,  that  where  a  party  makes  a 
representation  to  another,  whereby  the  situation  of  the  latter  is  altered,  he  is  bound 
thereby.]  That  principle  has  never  been  extended  to  such  a  case  as  this.  The 
Company  can  have  no  claim  upon  the  defendant,  except  in  respect  of  his  ownership 
of  the  shares.  Nor  had  thej'  any  right  to  allow  parties  to  pretend  to  transfer  shares 
before  a  register  of  the  proprietors  existed.  There  is  no  case  in  which  a  different 
eflPect  has  been  given  to  a  deed,  because  a  party  to  it  has  made  a  statement  of  his 
interest  under  it.     This  is  no  estoppel  in  point  of  law,  and  could  not  be  so  pleaded. 

Upon  these  several  points  the  Court  refused  a  rule,  but  granted  it  upon  all  the 
other  grounds  of  objection.     Against  this  rule 

Wightman  (with  whom  was  Sir  W.  W.  Follett)  shewed  cause  in  this  term  (Jan.  13). 
First,  it  was  not  necessary  that  the  resolutions  for  the  calls  should  specify  the  place 
where,  and  the  person  to  whom  they  should  be  paid ;  that  might  well  be  done  by  the 
subsequent  advertisement.  All  that  is  required  in  terms  by  the  115th  section  is,  that 
twenty-one  days'  notice  shall  be  given  of  every  call  by  advertisement  in  the  news- 
papers, and  the  proprietors  are  required  to  pay  their  calls  to  such  person,  at  such  time 
and  in  such  manner,  as  the  directors  shall  from  time  to  time  direct  or  appoint.  Here 
the  notice,  given  accordingly  by  the  order  of  the  directors,  does  specify  the  persons, 
and  the  time  and  place  of  payment ;  and  there  is  nothing  to  render  it  necessary  that 
this  should  be  a  part  of  the  original  resolution.  This  point  has,  indeed,  already  been 
expressly  decided  by  this  Court,  in  the  case  of  llie  Great  North  of  England  liuilvMy 
Company  v.  Biddulph  (7  M.  &  W.  243),  where  the  question  was  fully  argued.  The 
time  of  payment  is  the  only  [584]  material  thing  for  the  proprietors  to  be  apprised 
of  in  the  iirst  instance,  and  that  is  specified  in  the  resolution.  Whether  the  call  be 
considered  as  being  made  by  the  lesolution  or  by  the  notice,  the  requisites  of  the  act 
are  complied  with  by  the  latter  being  given  in  due  form,  twenty-one  days  before  the 
time  of  payment.  [Parke,  B.  The  notice  in  the  newspaper,  as  it  seems  to  me,  is  the 
call ;  it  is  equivalent  to  a  demand  on  each  proprietor  personally,  in  the  terms  of  that 
notice.  Alderson,  B.  All  that  the  Company  are  required,  by  the  118th  section,  to 
prove  in  an  action  for  calls,  is,  that  the  defendant  was  a  proprietor  at  the  time  of 
making  the  calls,  and  that  notice  of  the  calls  was  given  according  to  section  115.]  It 
was  wholly  unnecessary,  therefore,  for  the  plaintiffs  to  have  produced  the  resolution 
at  all. 

Another  objection  is  taken  to  the  first  call,  that  the  resolution  for  making  it  is 
prospective.  But  the  call  was  in  eflfect  made  on  the  30th  of  March  ;  and  at  all  events, 
the  proprietors  had  due  notice  of  it  by  the  advertisement,  within  the  time  limited  by 
the  act  of  Parliament. 

[With  regard  to  the  objection  that  the  directors  by  whom  the  call  was  made  were 
not  duly  elected,  it  appeared,  on  an  examination  of  the  Company's  books,  that  at 
every  meeting  at  which  any  of  the  calls  in  question  was  made,  five  at  least  of  the 
directors  named  in  the  152nd  section  of  the  act  were  present;  even,  therefore,  if  the 
election  of  directors  at  the  meeting  of  the  27th  of  October  was  invalid,  so  that  the 
original  directors  continued  in  office,  the  proceedings  were  good. 

And  as  to  the  objection  that  the  transfer  to  the  defendant  was  invalid,  being  made 
by  subscribers  not  registered,  the  judgment  of  the  Court  of  Exchequer  Chamber,  in 
the  case  of  The  Grand  Junction  Railiuay  Go.  v.  Freeman,  (delivered  this  day),  in  which 
the  like  objection  was  held  to  be  unfounded,  was  relied  on.] 

[585]  Cresswell,  Dundas,  Crompton,  and  Cowling,  in  support  of  the  rule.  First,  as 
to  the  sufficiency  of  the  calls  generally.  The  resolution  of  the  directors  is  itself  the  call 
and  ought,  therefore,  to  specify  the  place  and  manner  of  payment.  The  115th  section 
requires,  first,  that  a  call  shall  be  made  by  the  directors ;  that  is  done  by  the 
resolution  ;  and  then  that  there  shall  be  notice  of  the  call  having  been  made,  which  is 
given  by  the  advertisement.     The  notice  itself  refers  to  the  resolution  as  the  call ,  it 
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speaks  of  ii  call  having  been  theretofore  made.  If  the  act  had  intended  the  publication 
in  the  newspaper  to  be  itself  the  call,  it  would  have  so  stated  ;  the  words  would  have 
been — "shall  have  power  to  make  such  calls,  &c.,  by  advertisement  in  one  or  more 
newspapers,"  i^-c.  It  certainly  is  at  the  time  of  the  resolution  that  the  directors  "  find 
it  necessary  "  to  make  the  call.  The  making  of  the  call  is  that  which  is  the  act  of  the 
directors,  viz.  the  resolution, "of  which  the  proprietors  are  afterwards  advertised  by 
the  newspapers.  The  notice  in  the  newspapers  may  be  given  by  the  clerk,  and  the 
two  cannot  be  put  together  so  as  to  make  one  valid  act ;  there  must  be  the  judgment 
and  discretion  of  the  directors  upon  the  whole.  The  time  and  place  are  matters  most 
material  to  the  proprietors  ;  if  the  time  of  payment  were  varied,  it  would  be  in  effect 
ordering  the  payment  of  a  different  sum  of  money  ;  so  also,  the  place  is  to  be  mentioned 
as  a  security  to  the  shareholders,  who  would  otherwise  be  bound  to  pay  generally. 
These  matters,  thus  important,  cannot  be  delegated  to  the  clerk.  The  resolution, 
therefore,  is  the  call,  though  it  cannot  be  enforced  until  notice — as  a  Judge's  order 
cainiot  be  enforced  until  service  of  it.  The  113th  section  favours  this  construction  ; 
directing  that  the  subscribers  shall  pay  their  suliscriptions,  or  such  parts  of  them  as 
shall  from  time  to  time  be  called  for  by  the  directors,  i.e.  by  their  resolution,  at  such 
times  and  places  and  to  such  persons  as  shall  from  time  to  time  be  directed  b}'  the 
directors ;  and  on  their  [586]  neglect  so  to  pay,  that  the  Company  may  sue  for  and 
recover  the  same,  with  interest  from  the  time  when  the  same  was  directed  to  be  paid, 
up  to  the  day  of  payment.  So,  section  118  requires  that  the  party  sued  shall  be 
proved  to  have  been  a  proprietor  at  the  time  of  making  the  calls,  and  that  notice  was 
given  of  the  calls  having  been  made  :  implying  that  the  call  and  the  notice  are  different 
things.  If  the  advertisement  be  the  call,  it  would  have  been  only  necessary  to  .say, 
that  it  should  be  sufficient  to  prove  the  advertisement,  and  that  the  defendant  was  a 
proprietor  at  the  time  therein  mentioned.  When  does  the  party  become  liable  to 
pay, — from  the  date  of  the  resolution,  or  of  the  notice'?  Again,  from  what  period  is 
he  prevented,  by  the  127th  section,  from  transferring  his  shares  after  a  call  made? 
Suppose  a  resolution  made  on  the  1st  of  August,  and  advertised  on  the  SOth,  can  a 
share  be  transferred  between  those  days  without  payment  of  the  call  1  Again,  suppose 
there  wei'e  an  interval  of  three  months  between  two  successive  advertisements,  but 
not  between  the  resolutions;  would  both  the  calls  be  well  made?  [Rolfe,  B.  On  the 
other  hand,  suppose  there  were  a  resolution  on  the  1st  of  April  for  a  call  to  be  paid 
on  the  1st  of  July  ;  and  on  the  2nd  of  July  another  resolution  for  a  call  to  be  paid  on 
the  1st  of  August:  that  would  make  two  payments  within  a  month.  It  is  quite 
immaterial  to  the  shareholders  when  the  resolutions  are  made ;  not  so  when  the 
payments  are  to  be  made.]  The  clauses  which  have  been  referred  to  are  all  in 
derogation  of  the  common  law,  and  ought  to  be  construed  strictly  against  the  Company. 
The  directors  do  not  perform  their  duty  unless  they  keep  a  book  in  which,  for  the 
protection  of  the  proprietors,  they  enter  all  that  they  have  done,  that  when  they  are 
suing  any  of  the  proprietors,  they  may  have  regular  proceedings  to  shew  against  them. 
If  then  the  resolution  be  the  call,  it  ought  to  specify  the  place  and  manner  of  payment. 
Further,  if  the  advertisement  be  the  call,  all  is  executory  [587]  until  then ;  the 
resolution  is  only  that  the  directors  will  thereafter  do  something,  which  may  be  after 
they  go  out  of  office.  Surely  all  must  be  perfected  while  the  directors  who  resolved 
upon  the  call  remain  in  office. 

But  to  the  first  call  the  additional  objection  applies,  that  upon  the  face  of  the 
resolution,  it  only  imports  that  a  call  shall  be  made  in  futiu-o.  Can  the  directors  make 
a  call  by  resolving  that  they  will  do  it  on  a  future  day  ?  A  different  class  of  proprietors 
may  be  bound,  and  a  different  body  of  directors  may  be  the  parties  to  make  it,  who 
may  dissent  from  the  act  of  their  predecessors.  Could  they  resolve  that  a  call  should 
be  made  at  any  indefinite  distance  of  time  thereafter?  [Aldcrson,  B.  They  may 
know  that  debts  will  fall  due  on  a  future  day,  and  find  it  equally  necessary  to  make 
a  call  on  that  day  as  in  praisenti.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

P.\KKE,  B.  The  only  questions  which  remained  for  consideration  in  this  case  were 
two.  First,  whether  the  resolutions  of  the  directors,  that  calls  should  be  made,  were 
valid,  inasmuch  as  neither  the  person  to  whom,  nor  the  place  where,  payment  should 
be  made,  were  specified  in  the  resolutions  themselves.  Secondly,  whether  a  resolution 
of  the  directors,  that  a  call  should  1)C  made  at  a  future  day,  was  authorized  l)y  the 
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statute,  and  binding  on  the  proprietors.  The  first  of  these  objections  applied  to  all 
the  four  calls  which  are  the  subject  of  this  action,  the  second  to  one  only. 

We  think  that  both  these  objections  are  unfounded,  and  that  the  plaintiflfs  are 
entitled  to  recover. 

The  llSth  section  provides  for  the  making  of  calls,  and  is  as  follows  : — [His  Lordship 
read  it.]  There  appears  to  us  to  be  nothing  in  the  11.5th  section,  nor  in  any  other 
part  [588]  of  the  act,  which  requires  the  directors  to  fi.x  the  person  to  whom  and  the 
place  whei-e  the  payment  is  to  be  made,  at  the  same  time  that  they  resolve  that  a 
call  shall  be  made,  and  as  part  of  the  same  resolution.  It  seems  to  us  to  be  open  to 
them  to  fix  such  person,  as  well  as  the  time  and  place  of  payment,  at  a  difl'erent  period, 
and  by  a  distinct  act.  A  question  indeed  may  arise  in  some  cases,  where  there  has 
been  a  change  of  proprietorship  by  transfer,  what  is  the  time  of  making  a  call,  which 
fixes  the  liability  of  the  then  proprietor  of  a  share  under  the  118tb  section,  and  which 
prevents  the  free  transfer  of  a  share  under  the  127th  section  ;  whether  it  is  to  date 
from  the  original  resolution,  from  the  time  of  fixing  the  mode  of  payment,  of  giving 
notice  in  the  newspapers,  or  even  from  the  period  when  the  calls  become  due.  It 
may  be  that  the  resolution  of  the  directors  is  only  an  inchoate  act,  and  that  the  call 
is  not  complete  until  the  mode  of  payment  is  appointed  and  notice  thereof  given  ;  so 
that  no  one  is  liable,  unless  he  be  a  propiietor  when  the  whole  of  these  circumstances 
have  occurred  ;  and  until  all  these  have  occurred,  a  proprietor  is  not  deprived  of  the 
right  of  free  transfer.  It  may  be  that  both  the  liability  to  pay  the  instalment,  and 
the  impediment  to  the  transfer,  attach  from  the  date  of  that  resolution  itself,  though 
the  mode  of  payment  be  not  fixed  nor  notice  given  till  afterwards  :  or  lastly,  it  may 
happen  that  the  term  "  call "  may  for  one  purpose  date  from  the  resolution,  and  for 
another  from  a  different  period.  But  it  is  unnecessary  in  this  case  to  determine  this 
question,  for  whether  the  first  resolution,  or  the  time  of  fixing  the  mode  of  payment, 
or  of  giving  the  notice,  (which  is  in  this  instance  the  same),  or  even  the  time  fixed 
for  the  payment,  be  the  call,  this  defendant  was  at  each  time  the  proprietor  of  the 
shares.  All  that  we  have  to  determine  now  is,  that  the  directors  may  fix  the  time, 
place,  and  manner  of  payment,  after  the  original  resolution  has  been  made,  and  by  a 
distinct  act. 

[589]  It  is  to  be  observed  that  there  is  no  intermediate  change  of  directors  between 
the  two  acts.  It  is  not  proved  that  those  who  made  the  resolution  were  difl'erent 
directors  from  those  who  fixed  the  mode  of  payment,  and  we  are  not  called  upon  to 
pronounce  any  opinion  whether  such  a  circumstance  would  make  any  difference. 

The  second  and  only  remaining  question  is,  whether  the  resolution  to  make  a  call 
prospectively  be  good.     This  objection  applies  to  the  first  call  only. 

The  directors,  on  the  13th  of  March,  resolve  that  a  call  be  made  on  the  30th  of 
March,  payable  on  the  1st  of  May.  We  think  this  mode  of  proceeding  is  valid. 
There  is  certainly  nothing  in  the  statute  which  expressly  requires  the  directors  to 
make  the  calls  immediately  ;  and  we  do  not  see  any  reason  why  they  should  be  so 
resti'ained.  They  may  make  calls  from  time  to  time,  as  they  think  fit,  when  the 
exigencies  of  the  Company  require  it,  and  the  nature  of  the  debts  and  engagements 
of  the  Company  may  well  be  such,  that  the  amount  of  the  calls  would  as  certainly  be 
wanting  at  a  future  day,  as  on  the  very  day  when  the  resolution  is  made.  It  is 
probable  that  even  the  inchoate  liability  to  this  instalment  would  not  attach  on  any 
proprietor  until  the  30th  of  March,  the  day  as  of  which  the  call  must,  under  the 
resolution,  be  considered  as  made,  or  begun  to  be  made. 

The  objections  therefore  cannot  prevail ;  and  all  the  others  having  been  previously 
disposed  of,  we  have  now  to  pronounce  that  the  rule  must  be  discharged. 

Rule  discharged. 

End  of  Hilary  Term. 
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[590]    Vacation  Sittings  after  Hilary  Term. 

Barker  and  Wife  v.  Smark.  Exch.  of  Pleas.  Feb.  11,  1841.  A  bond  conditioned 
to  secure  a  principal  sum,  with  interest  at  5  per  cent,  commencing  from  a  previous 
day,  is  only  liable  to  stamp  duty  on  the  principal  sum. 

[S.  C.  9  Dowl.  P.  C.  211  ;  10  L.  J.  Ex.  200.  Referred  to,  Daines  v.  Heath,  1847, 
3  C'.  B.  938;  Knight's  Deep,  Limited  v.  Inland  Revenue  Commissioners,  [1899]  1  Q.  B. 
350:  reversed,  [1900]  1  Q.  B.  217.] 

Debt  on  a  bond  dated  10th  June,  1840,  conditioned  for  the  payment  of  £3000, 
with  interest  at  £5  per  cent,  from  the  25th  day  of  March  preceding.  Plea,  non  est 
factum.  At  the  trial  before  Maule,  J.,  at  the  Dorsetshire  Summer  Assizes,  1840,  the 
bond,  when  produced,  appeared  to  be  impressed  with  a  £7  stamp.  It  was  objected 
for  the  defendant,  that  the  stamp  was  insufficient  under  the  statute  55  Geo.  3,  c.  184, 
Schedule,  Part  I.,  inasmuch  as  the  bond  being  given  to  secure  not  only  the  principal 
sura  of  £3000,  but  also  bygone  interest  from  a  previous  day,  the  "  definitive  and  certain 
sum  of  money  "  secured  bj'  the  bond,  at  its  date,  exceeded  £3000,  and  it  ought  there- 
fore to  have  borne  a  stamp  of  £8.  The  learned  Judge  overruled  the  objection,  and 
the  plaintiff  had  a  verdict,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

In  Michaelmas  Term,  Bere  obtained  a  rule  nisi  accordingly  ;  against  which 

Cockburn  now  shewed  cause.  The  stamp  was  sufficient.  The  "definitive  and 
certiin  sum  of  money  "  mentioned  in  the  statute,  means  the  sum  certain  mentioned 
in  the  bond  itself  as  being  secured  by  it,  and  the  stamp  is  sufficient  if  it  covers  that. 
Dinm  V.  Robinson  (1  M.  &  Kob.  115;  5  C.  &  P.  96),  Foremnn  v.  Jey.s  (5  C.  &  P.  419), 
[591]  and  Dearden  v.  Binns  (1  Man.  it  R.  130),  are  authorities  to  shew  that  the  stamp 
need  not  have  reference  to  interest  accruing  after  the  date  of  the  bond.  And  the 
same  principle  of  decision  applies  also  to  interest  secured  from  a  day  prior  to  the  date 
of  the  bond.  When  a  bond  is  given  for  the  payment  of  £100,  with  interest  at  £5 
per  cent.,  payable  in  twelve  months,  it  is  obvious  that  in  one  sense  it  is  given  to 
secure,  not  £100,  but  £105,  because  id  certum  est  quod  certum  reddi  potest:  yet  it 
is  held  that  in  such  ease  the  stamp  on  £100,  the  amount  of  the  principal  money,  is 
sufficient.  It  is  clear  that  the  distinction  is  taken  between  a  principal  sum  and  the 
interest  upon  it — between  that  part  of  the  sum  advanced  upon  which  the  profit  is 
to  accrue,  and  the  profit  so  accruing — and  that  the  "  sum  certain  "  mentioned  in  the 
statute  is  taken  to  be  the  former  onlj-,  and  the  latter  is  not,  in  whatever  shape  it  be 
reserved,  to  be  taken  into  consideration  in  calculating  the  amount  of  the  duty.  Here 
the  £3000  is  the  only  sum  on  which  iiiterest  was  to  accrue,  and  the  only  difference 
is,  that  the  interest  is  calculated  thereon  from  a  prior  date.  In  Pruessing  v.  Ing 
(4  B.  &  Aid.  204),  Abbott,  C.  J.,  says — "I  am  quite  satisfied  that  the  words  'sum 
of  money'  in  the  act,  mean  the  principal  sum  mentioned  iu  the  note,  and  not  a  sura 
compounded  of  principal  and  interest."  [Parke,  B.  The  definition  of  what  is  required 
under  the  head  "  Mortgage  "  favours  your  argument.  There  the  rule  for  the  calcula- 
tion of  the  duty  is  in  these  terms : — Where  the  instrument  respectively  "shall  be 
made  as  a  security  for  the  payment  of  any  definite  and  certain  sum  of  money, 
advanced  or  lent  at  the  time,  or  previously  due  or  owing,  or  forborne  to  be  paid,  being 
payable — not  exceeding  "  &c.  &c. 

Bere,  contra.  The  question  is,  what  is  the  meaning  of  the  words  "definitive  and 
certain  sum  of  money,"  in  the  act  of  Parliament.  The  word  "  principal "  is  not  in 
the  [592]  act,  .dthough,  if  its  effect  was  to  be  so  limited,  nothing  would  have  been 
easier  than  to  insert  it.  Here  the  definitive  and  certain  sum — the  amount  already 
ascertained  by  the  eltlux  of  lime— due  at  the  date  of  the  execution  of  the  bond  was 
the  principal  sura  of  £3000  plus  the  ijuarter's  interest  which  had  already  accrued.  In 
Dicbion  v.  Cass  (1  H.  &  Adol.  343),  a  bond  conditioned  for  secuiing  £1000,  with 
interest  and  banker's  charges  of  commission,  was  held  to  be  insufficiently  stamped  as 
a  bond  to  secure  a  sura  not  exceeding  £1000  [Parke,  B.  It  may  be  doubtful  whether 
that  case  can  be  supported,  since  the  decisions  in  Doe  d.  Scruton  v.  Snaith  (8  Bing.  146  ; 
1  M.  &  Scott,  230)  and  Raddon  v.  Bartlett  (2  Ad.  &  E.  9  ;  4  Nev.  &  M.  1).]  The  case 
of  mortgages  is  provided  for  by  express  words.  It  can  make  no  difference  that  the 
money  is  secured  in  the  name  of  interest,  if  it  be  due  when  the  liond  is  executed. 
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The  language  of  Abbott,  C.  J.,  in  Fniessiiig  v.  Ing,  is  in  favour  of  the  defendant.  He 
says — "the  object  of  the  legislature  was  to  impose  a  pro  rata  stamp  duty  upon  the 
sum  actually  due  at  the  time  of  taking  the  security,  and  not  upon  what  might  become 
due  in  future  for  the  use  of  the  money.  The  question  therefore  is,  what  was  the  sum 
due  at  the  time  when  the  note  was  taken  ;  for  that  is  the  sum  secured." 

Parke,  B.  I  think  the  stamp  is  sutKcient,  and  that  Mr.  Cockburn's  argument  is 
well  founded.  The  duty  is  imposed  by  the  statute  on  bonds,  in  the  following  terms  : 
• — "Bond,  &c.,  given  as  a  security  for  the  payment  of  any  definitive  and  certain  sum  of 
money  not  exceeding  £50,  ,£1,"  &c.  &c.  I  construe  these  words  to  mean  the  sum 
ascertained  by  the  bond  itself, — in  other  words,  the  principal  sum.  It  is  true,  at  the 
time  of  the  execution  of  the  bond  in  this  case  a  sum  was  due  for  interest,  which  was 
ascertainable  :  but  the  amount  of  interest  is  not  mentioned  [593]  in  the  bond,  and 
must  depend  on  the  time  when  it  is  paid.  I  think  the  words  "definitive  and  certain 
sum  "  refer  to  the  principal  money  secured  by  the  bond,  which  is  to  bear  interest,  and 
not  to  interest,  whether  bygone  or  subsequent.  The  case  of  Pruessing  v.  Ing  was 
different  from  the  present,  and  the  judgment  must  be  read  with  reference  to  the  point 
then  in  question. 

Alderson,  B.  I  am  of  the  same  opinion.  Interest  does  not  fall  within  the 
meaning  of  a  "  definitive  and  certain  sum  of  monej' "  secured  by  the  bond  ;  it  is  only 
the  amount  of  damage  for  the  detention  of  the  principal :  aucl  although  the  rate  of 
payment  of  interest  is  mentioned  in  the  bond,  it  forms  no  part  of  the  definitive  and 
certain  sum  foi'  which  the  instrument  is  a  security  :  whether  bygone  or  subsequent, 
it  is  equally  in  the  nature  of  damage  for  the  non-payment  of  the  sum  advanced.  The 
definitive  and  certain  sum  is  that  on  which  the  damage  follows,  namely,  the 
principal  sum. 

GuRNEY,  B.  I  am  of  the  same  opinion.  I  see  no  distinction  in  this  respect 
between  interest  bygone  or  to  accrue  in  future ;  in  either  case  it  is  beyond  the 
definitive  sum  secured. 

Rule  discharged. 

Brest  v.  Lever.  Exch.  of  Pleas.  Feb.  13,  1841. — A  plea  of  liberum  tenementum, 
to  an  action  of  trespass  qu.  cl.  fr.,  is  not  supported  by  proof  of  the  exercise  of  acts 
of  ownership  by  the  defendant  for  a  period  of  less  than  twenty  years,  where  it 
appeals  that  before  the  commencement  of  that  period,  and  also  within  twenty 
yeais,  the  estate  was  in  a  third  person. 

[S.  C.  10  L.  J.  Ex.  337.] 

Trespass  quare  clausum  fregit.  Plea,  that  the  close  in  which  &c.  was  the  close, 
soil,  and  freehold  of  the  defendant ;  on  which  issue  was  joined.  At  the  trial  before 
Coleridge,  J.,  at  the  last  Wilts  Assizes,  the  defendant,  [594]  in  support  of  his  plea, 
proved  acts  of  ownership  exercised  by  him  over  the  locus  in  quo,  for  a  period  of 
seventeen  years  befoi'e  the  commencement  of  the  action.  The  plaintifi"  proved,  that 
at  an  earlier  period,  and  within  twenty  years,  the  property  had  been  conveyed  in  fee 
to  a  person  of  the  name  of  Barrow.  Neither  the  plaintiff  nor  the  defendant  deduced 
any  title  from  Barrow.  The  learned  Judge,  in  summing  up,  told  the  jury  that  in  his 
opinion  the  acts  of  ownership  proved  by  the  defendant  made  out  a  prima  facie  case 
in  support  of  the  plea,  notwithstanding  the  evidence  given  by  the  plaintiff:  and  a 
verdict  was  found  for  the  defendant. 

Bompas,  Serjt,  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection, 

Crowder  and  Butt  shewed  cause  at  the  present  sittings  (Feb.  11),  and  contended 
that  the  question  was  properly  left  to  the  jury,  and  that  it  was  not  necessary  for  the 
defendant  to  produce  his  title-deeds,  but  that  the  acts  of  ownership  made  out  a  suflicient 
prima  facie  title,  which  was  not  rebutted  by  the  mere  proof  of  the  fact  that  at  an  earlier 
period  the  estate  was  in  another. 

Bompas,  Serjt.,  contra.  By  the  plea  of  liberum  tenementum,  the  defendant  admits 
a  possession  in  the  plaintifi',  but  undertakes  to  destroy  the  presumption  arising  from 
such  possession,  by  shewing  a  legal  title  in  himself.  This  he  might  have  done,  either 
by  proving  his  title  by  deed,  or  by  shewing  acts  of  ownership  extending  over  a  period 
of  twenty  years.     But  here  he  has  attempted  to  prove  a  title  by  shewing  the  exercise 
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of  acts  of  ownership  for  ;i  less  period  than  twenty  years ;  but  the  phiiiitiU'  rebuts  ihul 
ciise,  by  shewiiig  that  within  the  twenty  years  the  freehold  was  in  a  third  party,  in 
whom,  prima  facie,  it  continues,  unless  the  defendant  prove  a  legal  transfer  of  it  to 
himself.  [595]  1  he  earlier  presumption  must  prevail  uutil  a  better  title  is  shewn  : 
Doe  d.  llardimj  v.  Cooke  (7  Bing.  346 ;  5  M.  &  P.  ISl). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  H.  [Having  stated  the  facts,  his  Lordship  continued] : — By  the  plea  of 
liberum  tenenientum,  the  defendant  admits  that  the  plaintifi'  is  in  possession,  and 
that  he  himself  is,  prima  facie,  a  wrong  doer  ;  but  he  undertakes  to  shew  a  title  in 
himself,  which  shall  do  away  with  the  presumption  arising  from  the  plaintiff's 
possession.  This  he  was  bound  to  do,  either  by  shewing  title  by  deed,  in  the  usual 
way,  or  by  proving  a  possessory  title  for  twenty  years.  But  here  the  defendant  has 
only  proved  acts  of  ownership  extending  over  seventeen  years,  and  has  not  connected 
them  with  any  prior  title ;  it  amounts,  therefore,  to  nothing  more  than  a  longer 
against  a  shorter  possession — a  meie  priority  of  possession — and  for  a  period  in- 
sufficient to  confer  any  title,  except  against  a  meie  wrong  doer.  We  think,  there- 
fore, that  there  w<is  a  misdirection,  and  that  the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute. 

Hawtayne  (Public  Officer  of  the  Western  District  Banking  Company)  v.  BouRNE. 
Exch.  of  Pleas.  Feb.  13,  1641. — The  lesident  agent,  appointed  by  the  directors 
of  a  mining  company  to  manage  the  mine,  has  not  an  implied  authority  from  the 
shareholders  of  the  company  to  borrow  money  upon  their  credit,  in  order  to  pay 
the  arrears  of  wages  due  to  the  labourers  in  the  mine,  who  have  obtained  warrants 
of  distress  upon  the  materials  belonging  to  the  mine,  for  the  satisfaction  of  such 
arrears  : — uor  in  any  other  case  of  necessity,  however  pressing. 

[S.  C.  10  L.  J.  Ex.  224 ;  5  Jur.  118.  See  further,  8  M.  &  W.  703,  and  Cox  v.  Midland 
Railway,  1849,  3  Ex.  1168  ;  In  re  Cunningliam  ;  Simpsan's  Claim,  1887,  36  Ch.  1).  .532  ; 
Jacobs  v.  Morris,  [1902]  1  Ch.  816.  lieferred  to,  Yorkshire  Raihcay  IVagon  Company 
V.  Maclure,  1881,  19  Oh.  D.  488;  Gwiliiam  v.  Ttoist,  [1895]  2  Q.  B.  84.] 

Debt  for  money  lent,  and  on  an  account  sUited.  Plea,  nunquam  indebitatus.  At 
the  trial  before  Maule,  J.,  at  [596]  the  last  Cornwall  Assizes,  the  following  appeared 
to  be  the  facts  of  the  case  : 

The  defendant,  who  resides  at  Liverpool,  was  the  holder  of  100  shares  in  a 
Company  established  for  the  working  of  a  mine  called  the  Trewolvas  Mine,  in  the 
parish  of  St.  Columb  Major,  Cornwall.  The  mine  was  managed  by  an  agent, 
appointed  by  the  directors  of  the  Company  for  that  purpose.  In  March  1839,  in 
conseijuence  of  the  shareholders  not  having  paid  up  the  calls  regularly,  the  concern 
fell  into  difficulties,  and  the  agent,  from  want  of  funds,  became  unable  to  pay  the 
labourers  ;  a  considerable  number  of  whom,  their  wages  being  in  arrear,  applied  to 
the  magistrates,  and  obtiiined  warrants  of  distress  upon  the  materials  belonging  to 
the  mine.  The  agent,  finding  that  these  warrants  were  about  to  Ije  put  into  execution, 
applied  in  the  name  of  the  Company,  but  in  fact  upon  his  own  responsibility,  and 
without  the  knowledge  of  the  shareholders,  to  the  St.  Columb  Branch  of  the  Western 
District  Banking  Company,  for  a  loan  of  1'400  for  three  months,  which  was  advanced 
accordingly,  and  placed  by  the  Bank  to  the  credit  of  the  Company,  and  out  of  it  the 
ancars  of  wages  were  discharged.  To  recover  the  balance  of  that  sum  the  present 
'■  lion  was  brought.  There  was  some  evidence  of  a  conversation  between  the 
defendant  and  the  agent,  in  which  the  former  had  asked  whether  they  could  not  get 
money  from  the  Bank  to  keep  the  concern  going  :  but  this  evidence  was  not  left  to 
the  jury.  The  learned  Judge,  in  summing  up,  stated  to  the  jury,  that  although 
under  ordinary  circumstances  an  agent  could  not,  without  express  authority,  borrow 
money  in  the  name  of  his  principal,  so  as  to  bind  him,  yet  if  it  became  absolutely 
necessary  to  raise  money  in  order  to  preserve  the  property  of  the  princiiwl,  the  law 
would  imply  an  authority  in  the  agent  to  do  so,  to  the  extent  of  that  necessity  :  and 
he  left  it  to  the  jury  to  say  whether  the  pressure  on  the  concern  was  such  as  to  render 
the  advance  of  this  money  a  case  of  such  necessity.     The  jury  found  for  the  plaintiff. 

Ex.  Div.  vu  —29* 
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[597]  111  Michaelmas  Term,  Ei4e  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection. 

Bompas,  Serjt.,  and  Cockburn  now  shewed  cause.  In  the  first  place,  there  was 
evidence  in  this  case  to  go  to  the  jury  of  an  express  authority  from  the  defendant  to 
the  agent  to  borrow  money  for  the  necessities  of  the  mine.  [Alderson,  B.  That 
was  not  left  to  the  juiy  :  the  learned  Judge  reports,  that  he  thought  the  necessity 
of  the  case  created,  by  law,  a  presumed  authority  to  borrow  money.]  It  was  material 
as  shewing  the  necessity,  that  the  defendant  had  himself  suggested  that  course.  But 
secondly,  the  proposition  stated  to  the  jury  was  correct.  This  money  was  advanced, 
not  to  a  common  servant  or  clerk,  but  to  an  agent  who  was  entrusted  by  the  Company 
with  authority  to  carry  on  the  entire  control  and  management  of  the  mine,  at  a 
distance  from  his  employers,  with  whom  it  was  impossible  for  him  to  communicate  on 
every  sudden  emergency.  Under  such  circumstances,  the  agent  has  an  implied 
authority  to  raise  money  on  the  credit  of  the  shareholders,  whenever  an  immediate 
outlay  of  money  becomes  necessary  for  the  preservation  of  the  concern.  The  principle 
of  law  is,  that  where  an  agent  is  employed  for  a  specific  purpose,  he  has  an  implied 
authority  to  do  what  is  essentially  necessary  to  carry  that  purpose  into  efi'ect.  It  is 
like  the  case  of  the  master  of  a  ship,  who  has  an  implied  authority  to  borrow  money 
for  the  necessary  use  of  the  ship,  upon  the  credit  of  the  owner :  Rohinsou  v.  Lyall 
(7  Price,  592),  Arthur  n.  Barton  (6  M.  &  W.  138).  In  like  manner,  where  a  poor  person 
met  with  an  accident,  and  was  attended  by  the  parish  surgeon,  the  parish  officers 
were  held  liable  for  the  amount  of  the  surgeon's  bill,  by  reason  of  the  necessity  of  the 
case  :  Lamh  v.  Bunce  (4  M.  &  Selw.  275).  Suppose  a  coach  were  to  break  [598] 
down  on  its  joui'ney,  would  not  the  coachman  have  authority  to  hire  another,  on  the 
credit  of  his  employers,  for  the  conveyance  of  the  passengers  to  the  end  of  the 
journey'?  [Parke,  B.  The  law  provides  for  that  which  is  common,  not  for  that 
which  is  unusual ;  on  that  principle  it  is  that  the  master  of  a  ship  has  authority  to 
charge  his  owners,  because  ships  are  ordinarily  exposed  to  casualties.  There  was  no 
evidence  here  that  it  was  the  usual  course  to  borrow  money  for  the  use  of  the  mine.] 
Suppose  water  had  burst  in  upon  the  mine,  and  it  became  necessary  for  its  preservation 
immediately  to  employ  persons  to  clear  it,  would  not  the  agent  have  had  authority  to 
obtain  an  advance  of  the  money  necessary  for  that  purpose?  [Parke,  B.  Suppose 
the  bankers  would  not  have  advanced  the  money  without  a  mortgage  of  the  mine, 
would  the  agent  have  had  authority  to  contract  for  a  mortgage?]  There  was  no 
evidence  of  any  repudiation  of  the  act  of  the  agent,  which  was  done  solely  with  a 
view  to  the  benefit  of  the  Company,  and  the  continuance  of  the  concern  ;  and  there 
are  many  instances  in  which,  whore  money  has  been  laid  out  for  a  party's  benefit,  the 
law  will  imply  a  promise  to  repay  it ;  as  in  the  case  of  the  acceptance  of  a  bill  of 
exchange  for  the  honour  of  the  drawer.  [Parke,  B.  That  is  by  the  custom  of 
merchants.]  Which  arises  out  of  the  necessity  of  the  case.  [Alderson,  B.  A  party 
who  draws  a  bill  according  to  the  custom  of  merchants,  knows  that  by  that  custom 
a  party  taking  it  up  for  honour  has  a  claim  upon  him.  He  contracts  on  that  footing.] 
Suppose  the  directors  themselves  had  borrowed  this  money,  would  not  the  partners 
generally  be  responsible  ?  Then,  whatever  they  can  do,  they  have  invested  this  their 
agent  with  authority  to  do. 

Crowder  (with  whom  was  Erie),  in  support  of  the  rule,  was  stopped  by  the  Court. 

Parke,  B.  This  is  an  action  brought  by  the  plaintifl's,  [599]  who  are  bankers,  to 
recover  from  the  defendant,  as  one  of  the  proprietors  of  the  Trewolvas  Mine,  a  mine 
carried  on  in  the  ordinary  way,  the  balance  of  a  sum  of  £400,  advanced  by  them  to 
the  agent  appointed  by  the  Company  of  proprietors  for  the  management  of  the  mine. 
Now  the  extent  of  the  authority  conferred  upon  the  agent  by  his  appointment  was 
this  only — that  he  should  conduct  and  carry  on  the  atiairs  of  the  mine  in  the  usual 
manner ;  there  is  no  proof  of  express  authority  to  borrow  money  from  bankers  for 
that  purpose,  or  that  it  was  necessary  in  the  ordinai-y  course  of  the  undertaking ;  and 
certainly  no  such  authority  could  be  assumed.  There  are  two  grounds  on  which  it  is 
said  the  defendant  may  be  made  responsible  ;  first,  on  that  of  a  special  authority  given 
to  the  agent  to  borrow  money  ;  and  secondly,  on  the  assumed  principle,  that  every 
owner  who  appoints  an  agent  for  the  management  of  his  property  must  be  taken  to 
have  given  him  authority  to  borrow  money  in  cases  of  absolute  necessity.  There 
certainly  was,  in  the  present  case,  some  evidence  from  which  a  jury  might  have 
inferred  that  a  power  to  borrow  money,  for  the  purposes  of  the  mine,  had  been 
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expressly  given  to  the  agent ;  but  that  evidence  does  not  uppear  to  have  been  left  to 
the  jury,  and  therefore  the  verdict  cannot  be  supported  on  the  first  ground.  Then 
as  to  the  second  ground,  it  appears  that  the  learned  Judge  told  the  jury  that  they 
might  infer  an  authority  in  the  .igent,  not  only  to  conduct  the  general  business  of 
the  mine,  but  also,  in  cases  of  necessity,  to  raise  money  for  that  purpose.  I  am  not 
aware  that  any  authority  is  to  be  found  in  oui-  law  to  support  this  proposition.  No 
such  power  e.\ist.s,  except  in  the  cases  alluded  to  in  the  argument,  of  the  master  of  a 
ship,  and  of  the  acceptor  of  a  bill  of  exchange  for  the  honour  of  the  drawer.  The 
latter  derives  its  existence  from  the  law  of  meichants  ;  and  in  the  former  case  the 
law,  which  generally  provides  for  ordinary  events,  and  not  for  cases  which  are  of 
rare  occurrence,  considers  how  likely  [600]  and  frequent  are  accidents  at  sea,  when 
it  may  be  necessary,  in  order  to  have  the  vessel  repaired,  or  to  provide  the  means  of 
continuing  the  voyage,  to  pledge  the  credit  of  her  owners  ;  and  therefore  it  is  that 
the  law  invests  the  master  with  power  to  raise  money,  and,  by  an  instrument  of 
hypothecation,  to  pledge  the  ship  itself  if  necessary.  If  that  case  be  analogous  to  this, 
it  follows  that  the  agent  had  power  not  only  to  borrow  money,  but,  in  the  event  of 
security  being  required,  to  mortgage  the  mine  itself.  1  he  authority  of  the  master 
of  a  ship  rests  upon  the  peculiar  character  of  his  office,  and  affords  no  analogy  to  the 
case  of  an  ordinary  agent.  I  am  therefore  of  opinion,  that  the  agent  of  this  mine 
had  not  the  authority  contended  for.  Whether  he  had  or  had  not  was  a  question  for 
the  jury  ;  but,  on  the  general  principles  of  law,  it  seems  to  me  that  the  ruling  of  the 
learned  Judge  cannot  be  supported,  and  therefore  that  the  rule  for  a  new  trial  must 
be  made  absolute. 

Al.DERSON,  B.  I  am  of  the  same  opiuion.  There  is  no  rule  of  law  that  an  agent 
may,  in  a  case  of  emergency  suddenly  arising,  raise  money,  and  pledge  the  credit  of 
his  principals  for  its  repayment ;  and  even  if  it  were  so,  in  this  instance  there  was 
ample  time  and  opportunity  for  him  to  have  applied  to  his  principals.  Several  cases 
have  been  cited  as  analogous  to  the  present,  but  they  have  been  already  satisfactoi'ily 
distinguished  by  my  Brother  Parke.  Lamb  v.  Bunce  may  appear  to  be  a  case  similar 
to  the  present,  but  it  is  very  distinguishable,  for  there  is  an  original  liability  in  parish 
officers  to  support  the  poor  in  their  parish  ;  and  it  appears,  moreover,  that  the  parish 
officers  in  that  case  were  aware  of  the  surgeon  being  in  attendance  on  the  pauper,  and 
made  no  objection.  Those  were  circumstances  from  which  a  jury  might  well  infer  a 
contract  on  their  part  to  pay  his  bill.     In  the  present  case  there  was  no  such  evidence. 

RoLFE,  B.,  concurred. 

Rule  absolute. 

[601]  Pknley  anu  Anothek,  Executors  of  Penley  v.  Watt.s  and  Another, 
Executors  of  Watts.  Exch.  of  Pleas.  Feb.  13,  1S41. — A.  leased  premises  to  B., 
from  the  2.')th  of  March,  182.3,  for  16  years  wanting  ten  days,  and  B.  covenanted 
with  A.  to  keep  the  premises  in  repair,  and  to  paint  once  in  every  five  years  of 
the  term,  and  to  leave  the  premises  in  repair.  B.  underleased  the  premises  to  C, 
from  the  Hth  of  June,  1S34,  for  four  years  and  three  quarters  wanting  eleven 
days,  and  C.  covenanted  with  B.  to  keep  the  pi'cmises  in  repair  (the  covenant  so 
far  being  in  the  same  terms  as  in  the  original  lease),  and  to  paint  once  during 
the  term,  and  to  leave  the  premises  in  repair.  A.  sued  B.  for  breaches  of  this 
covenant,  and  B.  let  judgment  go  by  default,  and  upon  the  writ  of  inquiry  the 
damages  were  assessed  at  641.  10s.,  being  the  amount  of  dilapidations  proved  by 
a  surveyor,  whose  estimate  had  been  laid  before  B.  previous  to  the  commence- 
ment of  the  action.  B.  afterwards  sued  C.  for  the  amount  of  the  dilapi<lations, 
and  the  costs  of  the  action  brought  against  him.  The  jury  found  the  amount  of 
the  dilapidations  to  be  571.  10s.  : — Held,  that  B.  was  not  entitled  to  recover  also 
the  amount  of  the  costs  in  the  former  action. 

[S.  C.  10  L.  J.  Ex.  2-29.] 

This  was  an  action  of  covenant  on  a  lease,  brought  by  the  plaintiffs,  as  the  executors 
of  William  Penley,  dece<iscd,  against  the  defendants,  as  the  executors  of  Geoige  Watts, 
deceased.  The  declaration  stated,  that  heretofore,  and  in  the  lifetime  of  the  said 
AV.  Penley,  since  deceased,  to  wit,  on  llie  2()th  day  of  March  1S23,  l)y  a  certain 
indenture  made  between  one  Edward  i'rice  of  the  one  part,  and  the  said  \\  .  Penley  of 
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the  other  part,  the  said  Edward  Price  did  demise  aud  lease  unto  the  said  W.  Penley, 
his  executors  and  administrators,  certain  premises,  particularly  mentioned  and  described 
in  the  said  indenture,  to  have  and  to  hold  the  said  messuage  or  tenement  and  dwelling- 
house,  with  a  garden  and  fore-court,  and  other  the  premises  thereto  belonging,  with 
the  appurtenances,  unto  the  said  AV.  Penley,  his  executors,  administrators,  and  assigns, 
from  the  25th  day  of  March  then  instant,  for  and  during  and  unto  the  full  end  and 
term  of  sixteen  years,  wanting  ten  days,  then  next  ensuing :  and  the  said  W.  Penley 
did  in  and  by  the  said  indenture,  for  himself,  his  heirs,  executors,  administrators,  aud 
assigns,  covenant,  promise,  and  agree  to  and  with  the  said  Edward  Price,  his  executors, 
administrators,  and  assigns  (amongst  others  things),  in  manner  following  ;  that  is  to 
say,  that  he  the  said  W.  Penley,  his  executors,  administrators,  and  assigns,  should  and 
would,  at  his  and  their  own  costs  and  charges,  well  and  substantially  repair,  uphold, 
sustain,  amend,  glaze,  pave,  cleanse,  scour,  and  keep  the  said  demised  messuage  or 
tenement  and  premises,  and  the  buildings  and  erections  there-[602]-upon  erected  and 
built,  in,  by,  and  with  all  and  all  manner  of  needful  and  necessary  reparations  and 
amendments  whatsoever,  save  and  except  the  outhouses  or  outbuildings,  as  to  which 
it  should  be  merely  necessary  to  keep  them  in  the  same  state  as  they  then  were  ;  and 
particularly  should  and  would,  once  in  every  three  years  during  the  said  terra,  well 
and  sufficiently  paint  or  cause  to  be  painted  in  good  oil  colours  all  the  outside  wood 
and  iron  work  of  and  belonging  to  the  said  messuage  or  tenement,  and  such  of  the 
said  buildings  as  were  then  painted,  and  the  inside  wood  and  iron-work,  once  every 
five  years  during  the  said  term  ;  and  also  should  and  would  hedge,  ditch,  scour,  cleanse, 
and  repair  all  and  singular  the  hedges,  ditches,  gates,  fences,  and  quicksets,  posts, 
pales,  iron  and  other  rails,  walls,  privies,  sinks,  sewers,  drains,  and  vaults  belonging  to 
the  said  demised  premises ;  and  the  same  being  in  all  things  so  as  aforesaid,  repaired, 
upheld,  sustained,  amended,  glazed,  paved,  cleansed,  scoured,  and  kept,  and  the  hedges, 
ditches,  gates,  fences,  quicksets,  posts,  pales,  iron  and  other  rails,  privies,  sinks,  sewers, 
drains,  and  vaults  so  hedged,  ditched,  scoured,  cleansed,  and  repaired,  should  and 
would,  at  the  end  or  other  sooner  determination  of  the  said  term,  peaceably  and 
quietly  leave,  surrender,  and  yield  up  unto  the  said  Edward  Price,  his  executors, 
administrators,  and  assigns,  together  with  all  and  every  the  locks,  keys,  bolts,  bars, 
chimney-pieces,  dressers,  shelves,  water-pipes,  and  other  things  which  then  were  or 
which  should  at  any  time  thereafter  be  set  up,  affixed,  or  fastened  to  the  said  demised 
messuage  or  tenement,  or  dwelling-house,  with  the  garden  or  fore-court  thereunto 
belonging,  or  any  part  thereof,  (fixtures  of  the  nature  of  furniture,  and  damaged  by 
accidental  fire,  only  excepted) :  by  virtue  of  which  said  demise  the  said  W.  Penley 
then  entered  into  and  upon  the  said  demised  premises,  and  became  and  was  possessed 
thereof  for  the  said  term  so  to  him  thereof  granted  by  the  said  Edward  Price  as  afore- 
[603]-said  :  and  being  so  thereof  possessed,  afterwards,  and  during  the  respective  lives 
of  the  said  W.  Penley  and  G.  Watts,  both  since  deceased,  to  wit,  on  the  •23rd  day  of 
June,  A.D.  1834,  by  a  certain  indenture  then  made  by  and  between  the  said  W.  Penley 
of  the  one  part,  aiid  the  said  G.  Watts  of  the  other  part  [profert],  the  said  W.  Penley 
did  demise  and  lease  unto  the  said  G.  Watts,  his  executors  and  administrators,  the 
said  several  premises  particularly  mentioned  and  set  forth  in  the  said  last-mentioned 
indenture,  being  the  same  premises  which  were  demised  to  the  said  W.  Penley  by  the 
said  Edward  Price,  as  hereinbefore  mentioned  ;  to  have  and  to  hold  the  said  messuage 
or  tenement  and  dwelling-house,  with  the  garden  and  fore  court  and  other  the  premises 
thereto  belonging,  unto  the  said  G.  ^^'atts,  his  executors,  administrators,  and  assigns, 
from  the  24th  day  of  June  then  instant,  for  and  during  and  unto  the  full  end  and 
term  of  four  years  and  three-quarters  of  another  year,  wanting  eleven  days,  thence 
next  ensuing  ;"  and  the  said  G.  Watts  did,  in  and  by  the  said  last-mentioned  indenture, 
amongst  other  things,  for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
covenant,  promise,  and  agree  to  and  with  the  said  W.  Penley,  his  executors,  adminis- 
trators, and  assigns,  in  manner  following,  that  is  to  say,  that  the  said  G.  Watts,  bis 
executors,  administrators,  and  assigns,  should  and  would,  at  his  aud  their  own  costs 
and  charges,  well  and  substantially  repair,  uphold,  sustain,  amend,  glaze,  pave,  cleanse, 
scour,  and  keep  the  said  demised  messuage  or  tenement  and  premises,  and  the 
buildings  and  erections  thereupon  erected  and  built,  in,  by,  and  with  all  and  all 
manner  of  needful  and  necessary  reparations  and  amendments  whatsoever,  save  and 
except  the  outhouses  or  outbuildings,  as  to  which  it  should  merely  be  necessary  to 
keep  them  iu  the  same  state  as  they  then  were;  and  particularly  should  and  would 
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once  during  the  said  term  thereby  granted,  well  and  sutticicntly  paint  or  cause  [604] 
to  be  painted  in  good  oil  colours  all  the  inside  and  outside  wood  and  iron-work  of  and 
belonging  to  the  said  messuage  or  tenement,  and  such  of  the  buildings  as  were  then 
painted  ;  and  also  should  and  would  scour,  cleanse,  and  repair,  all  and  singular  the 
gates,  fences,  posts,  pales,  iron  and  other  rails,  walls,  privies,  sinks,  sewers,  drains,  and 
vaults  belonging  to  the  said  demised  messuage  or  tenement,  outbuildings,  heredita- 
ments, and  premises  ;  and  the  said  messuage  or  tenement,  buildings,  hereditaments, 
and  premises,  being  in  all  things  so  as  aforesaid  repaired,  upheld,  sustained,  amended, 
glazed,  paved,  cleansed,  scoui'cd,  and  kept,  should  and  would  at  the  end  or  other 
sooner  determination  of  the  said  tei'ni  thereby  granted,  peaceably  and  quietly  leave, 
surrender,  and  yield  up  unto  the  said  W.  Pauley,  his  executors,  administrators,  and 
assigns,  together  with  all  and  every  the  doors,  locks,  keys,  bolts,  bars  chimney-pieces, 
dressers,  shelves,  water-pipes,  and  other  things  which  then  were  or  which  should  at 
any  time  thereafter  be  set  up,  affixed,  or  fastened  to  the  said  demised  premises,  or 
any  part  thereof,  (fixtures  in  the  nature  of  furniture,  and  the  fixtures  in  the  schedule 
to  the  now-stating  indenture,  and  damage  by  accidental  fire,  only  excepted),  as 
by  the  said  last-mentioned  indenture,  reference  being  thereunto  had,  will,  amongst 
other  things,  more  fully  and  at  laige  appear.  The  declaration  then  averred,  that 
G.  Watts  entered  into  the  demised  premises,  and  continued  in  possession  thereof 
until  his  death,  upon  which  the  premises  vested  in  the  plaintiffs  as  executors ;  and 
proceeded  to  assign  breaches  of  the  covenant  in  not  repairing  ;  alleging  as  special 
damage,  that  in  consequence  of  the  premises  being  out  of  repair.  Price  had  brought 
an  action  against  the  plaintiffs  as  executoi's,  in  which  he  had  recovered  against  them 
certain  damages  and  costs,  which,  together  with  their  own  costs  in  defending  such 
action,  they  had  been  forced  and  obliged  to  pay.  The  defendants  by  their  plea 
denied  the  breaches  assigned,  and  issue  was  joined  thereon. 

[605]  At  the  trial  before  Alderson,  B.,  at  the  Middlesex  Sittings  in  last  Michaelmas 
Term,  it  appeared  that  an  action  had  been  brought  by  Price,  the  original  lessor,  against 
the  present  plaintiffs,  for  breaches  of  the  covenant  to  repair  in  the  original  lease  to 
the  plaintiffs  testator,  in  which  judgment  was  suffered  to  go  by  default,  and  upon  a 
writ  of  inquiry  the  damages  were  assessed  at  the  sum  of  641.  10s.,  the  amount  of 
dilapidations  proved  by  a  surveyor,  whose  estimate  had  been  made,  and  laid  before 
the  now  plainliH's,  before  the  action  was  commenced  :  the  costs  in  that  action  also 
amounted,  the  plaintiU's  to  £:^(j,  and  the  defendants'  to  £40  :  all  which  sums  had  been 
paid  by  the  present  plaintiffs.  The  learned  Judge  expressed  his  opinion  that  the 
costs  in  tiiat  action  had  been  unnecessarily  incurred,  and  that,  inasmuch  as  there  was 
no  covenant  by  Watts  to  indemnifv  Pcnley  against  any  breach  of  the  covenants  in  the 
original  lease,  the  defendants  were  not  liable  to  the  repayment  of  those  costs :  and 
the  amount  of  dilapidations  being  proved  at  the  sum  of  571.  10s.,  the  plaintiffs  had  a 
verdict  for  that  sum  only,  leave  being  reserved  to  them  to  increase  that  amount  by 
the  sum  of  £76. 

Thesiger  having  obtained  a  rule  nisi  accordingly,  citing  Neale  v  JFi/Ilie  (3  B.  &  Cr. 
533 ;  5  I).  &  li.  44-J), 

Kelly  and  Saunders  now  shewed  cause.  The  ruling  of  the  learned  Judge  was 
right.  One  fact  which  clearly  distinguishes  this  case  from  the  others  on  this  subject, 
is  that  the  respective  covenants  of  the  plaintiffs'  testator,  Penley,  and  of  the  defendants' 
testator,  Watts,  are  not  in  the  same  terms.  They  differ  as  to  the  periods  of  painting 
the  outside  and  inside  work.  And  the  present  plaintiffs  have  recovered  a  smaller 
amount  of  damages  than  that  recovered  against  them,  which  shews  that  the  breaches 
cannot  have  [606]  been  identically  the  same.  But  independently  of  these  considera- 
tions, the  plaintili's  are  not  entitled  to  lecover  the  amount  of  the  costs  in  the  action 
brought  against  them.  The  foundation  of  the  right  to  special  damage  in  the  payment 
of  monies,  is  that  the  party  has  been  forced  and  obliged  to  pay  them.  They  must 
have  been  expenses  paid  under  legal  compulsion,  which  he  could  not  resist  or  prevent. 
The  judgment  of  the  Court  in  iXeale  v.  Il'i/llir.  rests  entirely  on  the  ground,  that  the 
costs  were  damages  sustained  through  the  neglect  of  the  defendant,  and  not  in  conse- 
quence of  the  plaintiff's  own  default :  but  here  the  costs  wore  incurred  unnecessarily. 
It  does  not  appear,  in  Nealu  v.  H'l/llie,  that  there  had  been  any  communication  between 
the  original  lessor  and  lessee,  or  that  the  latter  had  any  means  of  resisting  the  demand 
of  the  lessor,  or  of  taking  any  other  course  than  he  did  :  whereas  here  the  amount  of 
the  dilapidations  was  ascertained   and   made  known   to  the   plaintiffs  liefore  action 
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brought,  and  by  payment  of  that  sum  they  might  have  prevented  the  action  altogether. 
Again,  Neale  v.  IFyllie  wa.s  decided  before  the  right  existed  to  pay  mouey  into  Court 
in  an  action  of  covenant :  therefore  the  defendant  there  was  obliged  to  sufi'er  judgment 
by  default,  in  order  to  reduce  the  damages  to  their  real  amount :  so  that  he  could  not 
have  prevented  the  incurring  of  any  part  of  the  costs.  But  now,  under  the  new  rules, 
the  present  plaintiffs  might  have  paid  the  money  into  Court  after  declaration.  The 
very  principle  of  their  claim  is,  that  they  were  forced  and  obliged  to  pay  the  costs, 
which  they  clearly  were  not  Besides,  in  N'eale  v.  IVyllie  the  covenants  were  in  terras 
the  .same,  and  the  respective  amounts  of  damages  the  same,  which  is  not  the  case  here. 
Suppose  an  action  brought  against  the  drawer  of  a  bill,  who  resists  it  without  having 
any  real  defence  ;  he  cannot  recover  the  costs  over  against  the  acceptor.  In  Slwrt  v. 
Kalhmay  (11  Ad.  &  E.  28),  Lord  Denman,  C.  J.,  says,  "No  person  has  a  [607]  right 
to  inflame  his  own  account  against  another,  by  incurring  additional  e.xperise  in  the 
unrighteous  resistance  to  an  action  which  he  cannot  defend."  It  must  be  remembered 
that  this  is  not  a  case  of  a  contract  to  indemnify  at  all  events.  Smith  v.  Compton  (3  B.  & 
Ad.  407)  may  appear  to  be  against  the  defendants,  but  it  is  not  really  so,  because  the 
case  was  put  entirely  on  the  ground  of  the  covenant  in  that  case  (a  covenant  for  good 
title)  being  an  absolute  covenant  of  indemnity.  If  the  plaintiffs  have  any  remedy  in 
respect  of  these  costs,  it  must  be  by  action  on  the  case,  if  there  have  been  any  breach 
of  duty  in  the  defendants,  whereby  they  have  been  subjected  to  loss :  but  this  action 
must  rest  entirely  on  the  covenant,  which  contains  no  contract  of  indemnit}'. 

Thesiger  and  Ogle,  contra.  The  only  question  is,  whether  these  costs  were  or 
were  not  necessarily  incurred  ;  and  that  depends  on  whether  they  were  necessarily 
consequent  upon  the  defendants'  breach  of  covenant.  It  is  said  the  plaintiff's  had 
such  notice  of  the  amount  of  the  damage,  that  they  might  have  prevented  the  costs 
by  payment.  But  that  is  not  so.  They  were  not  bound  to  abide  by  the  mere  state- 
ment of  the  surveyor,  and  they  would  have  been  trespassers  by  going  upon  the 
premises  to  ascertain  the  amount  of  the  dilapidations  for  themselves.  It  now  turns 
out  that  the  real  amount  of  them  is  less  than  that  originally  stated  by  the  sur- 
veyor. It  is  said  the  covenants  are  in  different  terms  ;  but  that  must  be  the  case, 
because  the  covenant  must  be  framed  with  reference  to  the  .state  of  the  premises  at 
the  time,  and  the  duration  of  the  term  :  they  are  in  effect  the  same.  In  Neale  v. 
Wyllie,  the  plaintiff',  who  had  a  reversion,  might  equally  have  ascertained  and  paid 
the  amount  of  the  dilapidations  ;  or  he  might  have  tendered  such  a  sum  a.s  a  [608] 
surveyor  on  his  behalf  might  have  considered  him  liable  to.  It  does  not  appear  that 
he  took  any  step  whatever  to  prevent  the  action.  But  then  it  is  said  the  present 
plaintiffs  might  have  saved  part  of  the  costs  by  payment  into  Court.  But  suppose 
the  plaintiff's  had  gone  on  notwithstanding — the  costs  would  then  have  been  increased. 
If  the  performance  of  the  defendants'  covenant  would  have  discharged  the  plaintiff's 
from  all  obligation  by  reason  of  their  covenant,  that  is  sufficient  to  render  the  defen- 
dants liable.  The  question  is,  whether  the  covenant  is  identical  in  those  respects  to 
which  the  breaches  of  covenant  apply.  It  is  said  this  is  no  contract  of  indemnity ; 
the  same  objection  might  have  been  urged  in  Neale  v.  JFyllie,  but  the  Court  thought 
the  plaintiff  entitled  to  recover,  because  the  money  had  been  paid  through  the  con- 
sequences of  the  defendants'  default.  Hut  in  some  sense  an  under-lessee  may  be 
considered  as  a  party  indemnifying,  as  an  assignee:  ll'olveridge  v.  Steward  (1  C.  &  M. 
660).  [Parke,  B.  The  lessee  and  his  assignee  are  liable  to  precisely  the  same  extent, 
and  the  assignee  is  a  surety  for  the  lessee  ;  but  that  is  not  the  case  in  a  sub-lease  : 
the  only  contract  of  the  sub-lessee  is  to  perform  the  covenant  in  his  sub-lease :  and 
the  only  question  here  is,  whether  these  costs  were  the  necessary  consequence  of  the 
breach  of  such  covenant.  There  is  clearly  no  contract  of  indemnity.]  For  all  that  is 
within  the  defendants'  covenant,  it  is  entirely  owing  to  their  default  that  the  action 
was  brought  against  the  plaintiffs.  In  Lewis  v.  Peake  (7  Ta,m\t.  153;  2  Marsh.  431), 
it  was  held  that  if  the  buyer  of  a  horse  with  warranty,  relying  thereon,  resells  him 
with  warranty,  and  being  sued  by  his  vendee,  offers  the  defence  to  the  vendor,  who 
does  not  interpose,  the  party  defending  that  action  is  entitled  to  recover  the  costs  of 
it  from  the  original  seller  of  the  horse,  as  part  of  the  damage  occasioned  by  [609]  his 
breach  of  warranty.  [Parke,  B.  That  case  was  reconsidered  in  a  case  which  was 
tried  before  me  at  Norwich,  of  IVrightup  v.  Cluimberlain  (7  Scott,  598). J  The  same 
principle  is  laid  down  in  Peimell  v.  IVoodhurn  (7  C.  &  P.  117).  [Parke,  B.  Those 
cases  would  be  applicable,  if   the  action  had   been  defended  in  the  belief  that  the 
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premises  were  in  repair.  The  case  of  a  warrantj'  applies  to  an  existing  state  of  things, 
not  to  a  thing  to  be  done  in  future.  Those  cases  would  apph'  to  a  covenant  that  the 
premises  then  were  in  a  good  state  of  repair.]  At  all  events,  this  case  is  not  distin- 
guishable from  Xeale  v.  //'(///tV,  it  being  taken  into  consideration  that  the  under-lessee's 
covenant  to  repair  must  necessarily  be  difterent  in  terms  from  that  of  the  original 
lessee. 

Parke,  B.  It  seems  to  me  that  this  rule  must  be  discharged.  This  is  not  an 
action  on  a  contract  of  indemnity ;  if  it  were,  the  defendants  would  be  responsible, 
unless  they  had  put  themselves  into  the  same  condition  as  the  plaintiffs,  and  saved 
them  from  all  harm,  and  amongst  other  things,  from  the  costs  of  the  action  brought 
against  them  :  and  if  the  plaintiffs  had  desired  to  be  so  secured,  they  might  have 
made  themselves  safe  by  taking  a  covenant  of  indemnity  against  any  breach  of  the 
covenants  in  the  original  lease ;  and  then  they  might  have  recovered  these  costs  : 
Duffidd  v.  Scott  (.3  T.  R.  36-1 :  see  also  Jotus  v.  WilUams,  ante,  493)  is  an  authorit}' 
for  that.  But  this  is  not  a  contract  of  indemnity,  but  only  a  covenant  to  keep  the 
premises  in  a  certain  state  of  repair,  and  a  covenant  materially  differing  in  its  terms 
from  that  of  the  plaintiffs.  [His  Lordship  stated  the  respective  covenants.]  These 
two  covenants  are  not  ad  idem  either  in  substance  or  in  terms,  the  dates  are  different ; 
and  under  the  defendants'  contr.ict,  the  amount  of  damages  is,  the  damage  necessarily 
sustained  by  the  breach  of  their  own  [610]  covenant,  viz.  the  amount  necessary  to 
put  the  premises  in  the  same  state  of  repair  in  which  the  defendants  ought  to  have 
kept  them.  We  were  strongly  of  that  opinion  when  this  rule  was  moved,  but  upon 
the  ease  of  Neuh  v.  Wyllie,  we  thought  it  expedient  to  grant  a  rule ;  and  if  the 
circumstances  had  been  exactly  the  same  as  the\'  were  in  that  case,  we  should  have 
considered  ourselves  bound  bj'  it,  although  we  cannot  help  thinking  that  the  Court, 
on  that  occasion,  had  not  exactly  considered  the  relation  of  the  parties,  and  the  cir- 
cumstance that  the  covenants  were  not  in  terms  the  same.  In  that  case  there  was 
a  demise  of  premises  to  one  Finch,  by  an  indenture  which  contained  a  covenant  to 
repair,  and  to  leave  in  repair  at  the  end  of  the  term  ;  and  the  declaration  stated,  that 
the  interest  of  Finch  vested  by  assignment  in  the  defendant,  who,  during  the  term, 
suffered  the  premises  to  be  out  of  repair,  and  so  left  them  at  the  end  of  the  term, 
by  rea.son  whereof  the  plaintiff  had  been  forced  and  obliged  to  pay  to  one  Elizabeth 
Coppock  (by  whom  the  premises  had  been  demised  for  a  longer  term  to  the  plaintiff, 
before  his  grant  of  the  lease  to  Finch)  the  damages  and  costs  in  an  action  biought  to 
recover  the  premises.  The  Court  there  thought  that  the  covenants  were  the  same, 
and  that  the  plaintiff  would  not  have  protected  himself  by  coming  on  the  premises, 
or  by  payment.  But  the  piesent  case  differs  from  that  in  three  particulars : — first, 
the  two  covenants,  which  there  were  assumed  to  be  the  same,  here  differ  materially ; 
secondly,  here  the  plaintiti's  might  have  saved  themselves  from  all  the  costs,  if  they 
had  paid  the  amount  the  surveyor  demanded  from  them  ;  and  thirdly,  (although  that 
would  go  only  in  reduction  of  damages),  it  was  competent  to  them  to  have  paid 
money  into  Court,  and  so  not  to  have  incurred  the  subsequent  costs.  I  cannot  but 
think,  however,  that  the  Court,  in  Neale  v.  JFyllie,  would  not  ha\e  come  to  the 
conclusion  they  did,  if  they  had  adverted  to  the  circumstance  that  there  were  two 
different  [611]  covenants,  under  which  a  different  measure  of  damages  was  recover- 
able. But  admitting  that  case  to  be  law,  it  is  materially  distinguishable  from  the 
present.  The  only  true  measure  of  damages  here  is,  what  it  would  have  cost  the 
defendants  to  put  the  premises  in  repair.  If  the  plaintiffs  have  expended  more,  that 
is  their  own  fault,  for  which  the  fiefendants  are  not  liable. 

Al.riKRSON,  B.  I  am  of  the  same  opinion.  In  Xcalev.  H-'i/IIir,  the  Court  thought 
that  perfoimance  by  the  assignee  of  the  les.see  would  have  been  a  performance  by  the 
lessor.  Whether  they  were  right  may  admit  of  question  ;  but  that  was  the  principle 
of  their  decision.  That  would  not  have  been  so  here  ;  and  therefore  it  would  not 
necessaril}'  have  prevented  Price  from  bringing  the  action  against  the  plaintiffs. 
These  are  materially  different  covenants.  [His  Lordship  stated  them.]  A  perform- 
ance of  the  one,  therefore,  would  by  no  means  necessarily  be  a  performance  of  the 
other.  The  wise  is  distinguishable  from  Neale  v.  JFi/Uie  also  in  the  other  points 
mentioned  by  my  Brother  Parke  ;  and  upon  the  whole,  I  do  not  see  how  the  payment 
by  the  plaintiffs  w;is  a  necessary  consequence  of  the  breach  by  the  defendants.  1 
think,  therefore,  that  I  was  right  in  the  course  I  took  at  the  trial. 
Rule  discharged. 
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[612]  Negelen  v.  Mitchell.  Exch.  of  Pleas.  Feb.  12,  1841. — Assumpsit  on  a 
special  agreement,  whereby,  in  consideration  of  the  sale  to  the  defendant  of  a 
portrait,  and  the  exclusive  copyright  of  engraving  the  same  for  publication  ; 
the  defendant  promised  to  pay  £150,  and  to  deliver  to  the  plaintiff  fifty  proof 
impressions  of  the  engraving  when  made  therefrom.  The  declaration  averred 
that  the  engraving  was  made,  and  that  the  money  was  paid,  and  alleged  as  a 
breach,  that,  although  a  reasonable  time  had  elapsed  for  the  delivery  of  the  fifty 
proof  impressions,  and  although  the  defendant  was  required  to  do  so,  yet  the 
defendant  had  not  delivered  them  or  any  part  of  them,  and  had  neglected  and 
refused  so  to  do.  Plea,  that,  after  the  making  of  the  promise  in  the  declaration 
mentioned,  and  after  the  making  of  the  said  engraving,  the  defendant  delivered 
to  the  plaintiff  ten  proof  irapi'cssions  thereof  in  part  performance  of  his  said 
promise,  and  the  plaintiff'  accepted  the  same  in  satisfaction  and  discharge  of  the 
promise  as  to  ten  of  the  fifty  impressions  ;  that  he  then  was  ready  and  willing, 
and  then  tendered  and  offered  to  the  plaintiff'  to  deliver  to  him  forty  other 
impressions  of  the  .said  engiaving,  which  the  plaintiff'  then  refused  to  accept  or 
receive,  and  then  requested  the  defendant  to  let  him  have  the  choice  of  forty 
of  all  the  impressions  that  were  printed,  to  which  request  the  defendant  then 
acceded,  and  the  plaintiff'  then  promised  the  defendant  to  make  his  selection  of 
the  said  forty  proof  impressions  out  of  all  the  impressions  that  were  then  printed  : 
that  the  defendant  had  always  been  ready  and  willing  to  let  the  plaintiff  choose 
the  said  forty  out  of  all  the  impressions  then  printed,  but  that  the  plaintiff  had 
never  made  any  selection  of  the  same,  but  had  always  thence  hitherto  neglected 
to  do  so ;  absque  hoc  that  the  defendant  refused  and  neglected  to  deliver  to  the 
plaintiff  the  said  fifty  proof  impressions,  as  in  the  declaration  in  that  behalf 
alleged  : — Held,  that  the  plea  was  bad  after  verdict. — Where  thei-e  are  several 
pleas  on  the  record,  if  one  of  them  traverse  immaterial  matter  in  the  declaration, 
and  the  defendant  has  pleaded  other  material  matters  which  have  been  disposed 
of  on  proper  issues,  the  Court  will  not  grant  a  repleader. 

[S.  C.  10  L.  J.  Ex.  349 ;  1  Dowl.  P.  C.  (N.  S.)  110.] 

Assumpsit.  The  declaration  stated,  that  whereas  before  the  making  of  the 
promise  thereinafter  mentioned,  the  plaintiff  had  with  great  skill  designed,  made,  and 
prepared  a  certain  portrait  or  drawing  of  a  certain  person,  to  wit,  Madame  Grisi : 
And  whereas  the  defendant,  before  the  making  of  the  said  promise,  was  desirous  of 
purcha.sing  the  said  portrait  or  drawing,  and  of  making  prints  or  engravings  there- 
from, and  publishing  the  same  for  the  profit  of  him  the  defendant ;  and  thereupon, 
before  the  commencement  of  this  suit,  to  wit,  on  the  21st  day  of  February,  A.D.  1839, 
in  con.sideration  of  the  premises,  and  that  the  plaintiff,  at  the  recjuest  of  the  defen- 
dant, had  then  sold  to  the  defendant  the  said  portrait  or  drawing,  together  with  the 
exclusive  copyright  of  printing  or  engraving  the  same  for  publication,  for  the  price 
or  sum  of  £1-50,  and  fifty  proof  impressions,  he  the  defendant  promised  the  plaintiff 
to  pay  him  the  .said  sum  of  £150  in  two  months  from  the  day  and  year  last  aforesaid, 
and  to  deliver  to  the  plaintiff'  fifty  proof  impressions  of  the  print  or  engraving  of  the 
said  portrait  or  drawing  when  made  therefrom  ;  and  the  plaintiff' avers,  that  although 
the  defendant  then  had  and  received  the  said  portrait  or  drawing,  [613]  and  after- 
wards, to  wit,  on  the  same  day  and  year,  made  a  print  or  engraving  therefrom,  and 
although  the  defendant,  in  jjart  performance  of  his  said  promise,  did  afterwards,  and 
at  the  expiration  of  the  two  months  aforesaid,  pay  the  plaintiff'  the  said  sum  of  £150, 
yet,  although  a  leasonable  time  for  the  delivery  to  the  plaintiff  of  fifty  proof  impres- 
sions of  the  said  print  or  engraving  had  elapsed  before  the  commencement  of  this 
suit,  and  although  the  defendant,  after  the  expiration  of  such  reasonable  time, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  same  day  and  year,  was 
requested  to  deliver  to  the  plaintiff  fifty  proof  impressions  of  the  said  print  or 
engraving,  the  defendant  has  disregarded  his  promise,  and  has  not  delivered  to  the 
plaintiff'  fifty  proof  impressions  of  the  said  print  or  engraving,  or  any  or  either  of 
them,  or  any  part  thereof,  and  has  neglected  and  refused  so  to  do.  There  were  also 
counts  for  goods  sold,  work  and  labour,  and  on  an  account  stated. 

The  defendant  pleaded,  except  as  to  the  first  count,  non  assumpsit ;  secondly,  as  to 
the  request  mentioned  in  the  first  count,  to  deliver  fifty  proof  impressions  of  the  said 
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print,  that  be  was  not  so  requested  :  thirdly,  that  he  the  defendant,  after  making  the 
print  or  engraving  from  the  said  portrait  or  drawing  as  in  that  count  mentioned, 
delivered  to  the  plaintiflf  fifty  proof  impressions  of  the  same,  according  to  his  said 
promise  in  the  said  first  count  mentioned  :  fourthly,  "  that  after  the  making  of  the 
said  promise  of  the  defendant  in  that  count  mentioned,  and  after  the  making  of  the 
said  print  or  engraving  from  the  said  portrait  or  drawing,  to  wit,  on  the  said  day  and 
year  in  the  said  first  count  mentioned,  the  defendant  delivered  to  the  plaintifi"  ten 
proof  impressions  of  the  said  print  or  engraving,  in  part  performance  of  his  said 
promise  in  that  behalf,  and  the  plaintiff'  then  accepted,  had,  and  kept  the  said  ten 
proof  impressions,  in  satisfaction  and  discharge  of  the  said  promise  of  the  defendant 
in  the  said  first  count  [614]  mentioned,  as  to  ten  of  the  said  fifty  proof  impressions 
to  be  delivered  as  in  the  said  first  count  mentioned  ;  and  the  defendant  further  saith, 
that  he  then,  to  wit,  on  the  said  day  and  year  aforesaid  in  the  said  first  count 
raetitioned,  was  ready  and  willing,  and  then  tendered  and  offered  to  the  plaintiff',  to 
deliver  to  him  forty  other  proof  impressions  of  the  said  print  or  engraving,  which  the 
plaintiff'  then  refused  to  accept  or  receive,  and  then  requested  the  defendant  to  let  him 
the  plaintiff'  have  the  choice  of  forty  of  all  the  impressions  that  were  printed,  to  which 
request  the  defendant  then  acceded,  and  the  plaintiff  then  promised  the  defendant 
that  he  would  make  his  selection  of  the  said  forty  proof  impressions  of  all  the 
impressions  that  were  then  printed,  to  wit,  of  two  hundred  impressions  then  printed  : 
and  the  defendant  says,  that  he  has  been  always  ready  and  willing  thence  hitherto  to 
let  the  plaintiff' choose  the  said  forty  out  of  all  the  impressions  of  the  said  print  or 
engraving  then  printed,  but  that  the  plaintiff'  has  never  made  any  selection  of  the  same, 
and  the  plaintiff'  himself  has  always  thence  hitherto  neglected  to  make  a  selection  as 
aforesaid  :  without  this,  that  he  the  defendant  refused  and  neglected  to  deliver  to  the 
plaintiff'  the  said  fifty  proof  impressions,  as  in  the  said  first  count  in  that  behalf  alleged. 
On  these  several  pleas  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Trinity  Term,  the  jury  found  a  verdict  for  the  defendant  on  the  fir.st  and  fourth 
issues,  and  for  the  plaintiff'  on  the  second  and  third,  with  £.30  contingent  damages 
as  the  value  of  the  forty  prints,  if  the  Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  judgment  non  obstante  veredicto  on  the  fourth  plea.  In  the  early 
part  of  Michaelmas  Term,  Thesiger  obtained  a  rule  for  judgment  non  obstante  verdicto 
accordingly. 

Kelly  and  Hoggins  shewed  cause  in  the  same  term  (Nov.  [615]  20).  It  will  be 
said  on  the  other  side,  that  the  traverse  at  the  conclusion  of  the  plea  is  an  immaterial 
traverse  :  but  that  is  not  so.  The  plea  contains  an  express  reference  to  the  averment 
of  readiness  and  willingness  to  deliver  contained  in  the  declaration  :  it  commences  with 
an  inducement,  and  concludes  with  a  special  traverse.  Perhaps  the  plea  might  be 
bad  on  special  demurrer,  but  after  verdict  it  is  a  substantial  answer  to  the  first  count. 
The  rule  with  respect  to  inducements  is  thus  laid  down  in  Stephen  on  Pleading,  183 
(3rd  edition),  "that  the  inducement  should  be  such  as  in  itself  amounts  to  a  sufficient 
answer  in  substance  to  the  last  pleading."  This  plea  being  in  denial  of  the  neglect 
and  refusal  to  deliver  the  prints,  as  alleged  in  the  declaration,  it  will  be  necessary  to 
call  attention  to  the  declaration.  It  alleges,  that  although  a  reasonable  time  for  the 
delivery  to  the  plaintiff'  of  the  prints  had  elapsed  before  the  commencement  of  the 
suit,  and  although  the  defendant,  after  the  expiration  of  such  reasonable  time,  was 
requested  to  deliver  to  the  plaintiff  the  prints,  the  defendant  had  not  delivered 
them,  but  had  neglected  so  to  do.  '^I'he  plea,  especially  after  verdict,  contains  a 
substantial  answer  to  that  breach.  [Lord  Abinger,  C.  B.  This  is  a  plea  in  accord 
and  satisfaction.]  After  verdict,  it  will  lie  presumed  that  this  substituted  agreement 
was  received  in  satisfaction  of  the  former  agreement.  [Parke,  B.  If  you  strike  out 
the  conclusion,  of  the  special  traverse,  you  will  find  that  the  plea  is  defective.]  It 
is  submitted  that  it  is  a  good  answer  after  verdict.  The  Judge  could  not  have  left  it 
to  the  jury  to  find  for  the  defendant,  unless  that  which  is  alleged  in  the  plea  took 
place  within  a  reasonable  time.  The  plea  alleges  that  he  the  defendant  then,  to  wit, 
on  the  .said  day  and  year  aforesaid  in  the  said  first  count  mentioned,  was  ready  and 
willing  and  then  tendered  and  offered  the  plaintiff'  to  deliver  the  forty  prints.  What 
is  the  day  and  year  in  the  first  count  mentioned  !  It  is  the  reasonable  time  mentioned 
in  the  declaiation  ;  and  [616]  this  amounts  in  substance  to  an  allogatioii  that  an  offer 
to  deliver  the  prints  was  made  within  a  reasonable  time.     Mr.  Serjeant  Williams,  in 
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his  notes  to  Stennell  v.  Hogg  (1  Saund.  227),  speaking  of  imperfections  which  are  cured 
by  a  verdict  at  common  law,  says — "Where  there  is  any  defect,  imperfection,  or 
omission  in  any  pleading,  whether  in  substance  or  form,  which  would  have  been  a 
fatal  objection  upon  demurrer,  yet  if  the  issue  joined  be  such  as  necessarily  required 
on  the  trial  proof  of  the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the  Judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such  defect,  imperfection,  or 
omission,  is  cured  by  the  verdict  by  the  common  law."  The  Court  must  look  to 
the  whole  of  the  plea.  [Parke,  B.  The  whole  of  your  argument  turns  on  the 
allegation  of  "the  day  and  year  aforesaid  in  the  first  count  mentioned;"  but  you 
cannot  contend  that  it  was  necessary  to  prove  the  precise  day  alleged,  for  that  is 
not  material.  You  do  not  aver  that  the  day  and  year  mentioned  in  the  declaration 
was  within  a  reasonable  time.  If  the  traverse  is  struck  out,  it  is  clearly  a  bad  plea. 
Every  allegation  in  the  plea  would  be  supported  by  proof  of  a  tender  and  acceptance 
twelve  months  afterwards.]  The  authorities  are  very  strong  as  to  the  defect  being 
cured  by  verdict,  of  which  many  instances  are  put  in  Mr.  Serjeant  Williams's  notes  to 
the  case  of  Stennell  v.  Hogg.  If  the  defendant  did  not,  as  is  in  substance  alleged  in  the 
plea,  tender  and  ofTer  to  dclivei-  the  prints  within  a  reasonable  time,  the  Judge  could  not 
have  left  the  issue  to  the  jury,  and  the  jury  could  not  have  found  a  verdict  in  favour 
of  the  defendant.  The  new  rules  do  not  affect  the  mode  of  pleading  this  .special  traverse. 
In  the  Cross  Keys  Bridge  Company  v.  Bawlings  (3  Bing.  N.  C.  71  ;  3  Scott,  400),  the 
declaration  was  for  carelessly  impinging  with  a  ship  against  the  plaintiff's  bridge, 
whereby  damage  accrued  ;  and  there  was  a  plea  that  the  plaintiffs  improperly  narrowed 
the  [617]  channel  by  an  obstruction,  without  this,  that  the  damage  was  occasioned  hy 
the  carelessness  of  the  defendants  ;  and  it  was  held,  that  under  this  plea  the  defendants 
were  entitled  to  give  evidence  in  disproof  of  their  carelessness,  after  they  had  failed 
to  establish  the  obstruction  imputed  to  the  plaintiffs.  Tindal,  C.  J.,  there  says — "  The 
effect  of  a  traverse  in  pleading  is  the  same  as  it  was  before  the  new  rules  ;"  and  he 
adds,  "  I  cannot  see  how  the  plaintiff  is  injured  by  such  a  mode  of  pleading  ;  for  by 
the  special  inducement  the  defendants  shew  that  one  ground  on  which  they  mean  to 
rely  is,  that  the  accident  was  occasioned  by  the  default  of  the  plaintiffs,  and  not  by 
the  negligence  .of  the  defendants.  And  though  they  failed  to  establish  any  default 
in  the  plaintiffs,  I  think  they  ai-e  at  liberty,  under  such  a  plea,  to  shew  also  that  the 
defendants  have  not  been  guilty  of  negligence."  If  this  plea  had  concluded  with  a 
verification,  the  replication  would  have  been  that  the  defendant  did  neglect,  &e.  Then 
is  not  the  verdict  found  in  accordance  with  that  view  1  The  question  before  the  jury 
was,  did  the  defendant  neglect  or  refuse  to  deliver  the  prints  as  in  the  declaration 
mentioned,  and  the  jury  having  found  in  favour  of  the  defendant,  all  the  evidence 
necessary  to  support  that  finding  must  be  assumed  to  have  been  given  at  the  trial.  In 
Bushlon  V.  Aspinall  (Doug.  683),  Lord  Mansfield  states  the  rule  to  be,  "that  where  the 
plaintiff  has  stated  his  title  or  ground  of  action  defectively  or  inaccurately, — because, 
to  entitle  him  to  recover,  all  circumstances  necessary,  in  form  oi'  substance,  to  complete 
the  title  so  imperfectly  stated,  must  be  pioved  at  the  trial, — it  is  a  fair  presumption, 
after  a  verdict,  that  they  were  proved."  They  cited  also  Frederick  v.  Lookup  (4  Burr. 
2018),  Jmey  v.  Long  (9  East,  473),  Jrard  v.  'Harris  (2  Bos.  &  Pull.  265),  Madmurdo 
V.  Smith  (i  T.  E.  518),  Daily  v.  Hurst  (1  Brod.  &  Bing.  224),  Bradehi  v.  Milnes 
(1  Bing.  N.  C.  644  ;  1  Scott,  626),  and  Humphreys  v.  Pratt  (2  Dow.  &  Clark,  288)^ 

[618]  Thesiger  and  Cowling,  contra.  The  authoiity  of  the  cases  cited  on  the 
other  side  is  not  disputed.  All  those  cases  -wern  intended  to  establish  a  distinction 
between  a  statement  of  a  defective  title,  and  a  title  defectively  stated.  This  is 
not  a  good  answer  defectively  stated.  The  real  breach  of  contract  here  is,  that  the 
defendant  has  not  delivered  the  forty  prints,  and  has  neglected  so  to  do.  The  con- 
tract was  broken  by  the  non-delivery,  and  the  plaintiff  establishes  his  breach  by 
shewing  that  they  have  not  been  delivered.  If  the  defendant  had  any  answer  as  to 
the  non-delivery,  he  should  have  pleaded  it.  If  this  is  to  be  taken  as  a  plea  with  a 
special  traverse,  it  is  altogether  bad,  because  it  is  in  confession  and  avoidance  ;  for  it 
amounts  to  this — I  did  not  neglect  to  deliver,  because  I  was  excused.  [Parke,  B. 
The  question  is  as  to  the  meaning  of  the  traverse  ;  if  it  is  a  denial  of  the  breach,  the 
plea  is  good  after  verdict.]  The  plea  states  matter  of  excuse,  and  .says,  therefore 
I  have  not  neglected  to  deliver — it  states  circumstances  to  shew  that  there  was  no 
neglect,  and  which  yet  admit  that  there  was  a  non-delivery.     The  plea  cannot  be  read 
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without  the  inducement,  because  that  throws  light  upon  the  travei'se.  In  Stephen  on 
Pleading,  183  (3rd  edition),  it  is  said,  "It  is  a  rule  that  the  inducement  should  be 
such  as  in  itself  amounts  to  a  sufficient  answer  in  substance  to  the  last  pleading ;  for 
it  is  the  use  and  object  of  the  inducement  to  give  an  explained  or  qualified  denial  ; 
that  is,  to  state  such  circumstances  as  tend  to  shew  that  the  last  pleading  is  not  ti'ue  ; 
the  alisque  hoc  being  added  merely  to  put  that  denial  in  a  positive  form,  which  had 
been  previously  made  in  an  indii-oct  one."  If  that  rule  be  kept  in  view,  the  plea  is 
bad,  inasmuch  as  it  expressly  shews  that  the  prints  have  not  been  delivered.  It  is 
impossible  after  verdict  to  presume  that  that  was  proved  at  the  trial.  If  the  plea  had 
stated  that  the  defendant  wa<  ready  and  [619]  willing,  and  tendered  to  deliver  the 
prints  at  the  end  of  a  reasonable  time,  that  would  have  been  bad  ;  because  the  party 
must  always  have' been  willing  to  deliver  the  goods,  unless  they  are  of  a  cumbersome 
nature,  which  these  were  not.  Stone  v.  Gilliam  (1  Show.  149)  is  the  onlv  case  where 
it  is  laid  down  that  there  need  not  be  an  actual  tender  of  the  goods,  and  there  Lord 
Holt  takes  a  distinction  between  the  case  of  cumbersome  goods  and  those  which  are 
portable  ;  holding,  in  the  formei'  case,  that  the  bringing  them  to  a  convenient  place 
from  whence  they  might  be  loaded  on  board  a  ship,  and  olTering  the  master  to  send 
them  on  board,  was  a  sufficient  tender.  That,  however,  is  a  totally  diflferent  case 
from  the  present,  where  the  goods  were  poitable.  In  1  Wms.  Saund.  33  c.  it  is  said 
— "  The  action  of  a.ssumpsit  being  to  recover  damages  against  the  defendant  for  the 
non-performance  of  his  promise,  a  tender  cannot  in  this  action  be  pleaded  in  bar  of  the 
damages,  for  that  would  be  to  preclude  the  plaintiff  from  recovering  his  debt,  which 
cannot  be,  for  the  debtor  must  nevertheless  pay  the  debt."  But  this  plea  is  clearly 
bad  for  not  averring  that  the  defendant  tendered  the  latter  forty  prints.  [Parke,  B. 
Would  it  not  be  good  to  plead  simply  that  he  did  not  neglect  to  deliver,  in  manner 
and  form  1]  This  is  a  bad  plea,  because  it  takes  issue  on  that  which  is  merely  aggrava- 
tion. On  the  other  point,  that  the  inducement  cannot  be  neglected,  Craven  v.  Sanderson 
(4  Ad.  &  Ell.  672)  is  an  authority.  There  Littledale,  J.,  says — "In  pleas  where  the 
traverse  is  led  to  by  an  inducement,  facts  stated  in  the  introductory  part  may  be  very 
fit  to  be  proved  with  reference  to  the  matter  traversed,  but  they  do  not  require  to  be 
proved  as  forming  part  of  the  inducement."  The  traverse  here  is  a  mere  explanation 
of  the  inducement,  and  the  inducement  ought  to  be  read  as  connected  with  the 
traverse  ;  and  if  so,  the  [620]  plea  is  bad  in  substance,  because  the  traverse  is  on  an 
immaterial  fact. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  in  this  case  arises  upon  a  motion  for  judgment  non 
obstante  veredicto,  on  the  fourth  plea. 

The  plaiutifi'  declared  on  a  special  agreement,  whereby  in  consideration  of  the  sale 
of  a  portrait,  and  of  the  exclusive  copyright  of  printing  or  engraving  the  same  for 
publication,  the  defendant  promised  to  pay  the  plaintiff  £150  in  two  months,  and  to 
deliver  to  the  plaintifV  fifty  proof  impressions  of  the  piint  or  engraving,  when  made 
therefrom.  The  declaration  avers  that  an  engraving  was  made,  and  ^I-'JO  paid,  anil 
alleges  as  a  breach,  that  although  a  reasonable  time  had  elapsed  for  the  delivery  of 
fifty  proof  impressions,  and  although  the  defendant  was  requested  to  do  so,  yet  the 
defendant  had  not  delivered  to  the  plaintiff'  fifty  proof  impressions,  or  any  part 
thereof,  and  had  neglected  and  refused  so  to  do.  The  fourth  plea,  on  which  the 
question  arises,  is  as  follows.     [His  Lordship  iierc  read  the  plea,  as  ante,  p.  613. J 

It  is  to  be  observed,  that  the  contract,  as  above  stated,  required  the  fifty  impres- 
sions to  be  delivered  as  soon  as  they  were  made,  or  at  least  a  reasonable  time  after- 
wards, and  the  non-delivery  at  that  time  is  the  breach  alleged.  The  rest  of  the 
matter  stated  in  the  breach,  of  the  non-delivery  generally,  and  the  general  neglect  and 
refusal  is  surplusage.  According  to  the  rules  of  cori'cct  plcafling,  the  plea  to  this 
breach  should  either  have  stixted,  that  the  impressions  were  so  delivered,  or  should 
have  confessed  that  they  were  not,  and  stateil  some  sufficient  matter  of  avoidance.  But 
the  plea  in  this  case  (if  we  read  it  with-[621]-out  the  traverse  at  the  end)  contains 
neither  of  these  requisites  ;  it  does  not  state  a  delivery  of  the  whole,  nor  a  delivery 
in  due  time  of  any  part,  and  therefore  is  not  good  by  way  of  denial  of  the  breach  ; 
nor,  if  it  is  to  be  taken  to  have  confessed  the  breach,  docs  it  surticiently  avoid  it ;  for, 
as  to  part,  though  it  states  a  tender,  the  tender  is  not  averred  to  have  been  in  duo 
time,  and  what  is  pleaded  afterwards  amounts  to  accord  without  satisfaction  as  to  that 
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part.  The  plea,  therefore,  would  be  bad  without  the  special  traverse ;  and  would  be 
so  non  obstante  veredicto.  And  with  the  special  traverse,  it  is  perfectly  clear  it 
would  have  been  bad  on  special  demurier,  for  several  reasons. 

But  the  question  is,  whether  after  verdict,  this  special  traverse,  issue  being  joined 
thereon,  is  good  ;  and  this  is  the  only  point  on  which  the  Court  entertained  any  doubt, 
when  the  case  was  argued.  If  the  travei'se  had  stood  alone,  without  the  inducement, 
the  Court  at  one  time  intimated  its  opinion  that  it  would  have  been  good,  as  a  denial 
of  the  breach,  on  the  ground  that  a  plea  of  non  infregit  convcntionem  (1  Lev.  18.3; 
Com.  Dig.  Pleader  (2  V.),  5),  though  bad  on  demurrer,  would  have  been  good  after 
verdict :  but  on  consideration,  we  are  not  satisfied  that  such  a  traverse  would  have 
been  a  denial  of  the  breach,  that  is,  would  have  been  equivalent  to  an  averment  of 
delivery  in  due  time,  even  if  it  had  stood  alone :  but,  taken  with  the  inducement,  it 
seems  to  us  that  it  cannot  be  understood  in  any  other  sense  than  as  a  denial  of  the 
neglect  and  refusal  altogether  to  deliver;  for  the  inducement  in  eflTect  admits  non- 
performance :  and  then  the  special  traverse,  to  be  consistent,  must  be  taken  to  mean 
an  averment  that  the  defendant,  although  he  had  not  delivered  in  due  time,  had  not 
altogether  refused  and  neglected  to  deliver,  which  is  the  averment  in  the  declaration, 
for  the  declaration  asserts  in  effect  that  the  defendant  has  never  delivered  at  any  time, 
and  has  altogether  neglected  [622]  and  refused  so  to  do.  In  that  mode  of  construing 
the  plea,  the  traverse  is  bad.  If  the  defendant  had  proved  at  the  trial  an  offer  to 
deliver  the  day  before  the  writ  issued,  long  after  a  reasonable  time  had  elapsed,  the 
issue  would  have  been  found  for  the  defendant ;  and  would  certainly  be  no  good 
answer  in  point  of  law. 

That  being  so,  the  next  question  is,  whether  the  plaintiff  is  not  entitled  to  judg- 
ment non  obstante  veredicto.  We  think  he  is,  and  that  it  is  not  a  case  for  a  repleader. 
If  this  had  been  the  sole  plea,  it  would  have  been  a  case  for  a  repleader ;  but  there 
are  several  other  pleas  on  the  record  ;  and  if  one  out  of  several  pleas  traverses 
immaterial  matter  in  the  declaration,  and  the  defendant  pleads  other  material  matters?, 
which  are  disposed  of  on  proper  issues  raised  upon  them,  the  reasons  for  a  repleader 
cease.  For  this  the  case  of  Guodhurne  v.  Boumwn  (9  Hing.  5.32  ;  2  M.  &  Scott,  700), 
which  was  recognised,  with  some  qualifications,  by  some  of  the  Judges,  in  the  case  of 
Collins  v.  Ghoynne,  in  Dora.  Proc.  (since  reported  under  the  name  of  Choynne  v.  Burnell, 
1  Scott's  N.  R.  711  ;  6  Bing.  N.  C.  453),  is  an  authority,  and  the  case  of  Plummer 
v.  Lee  in  this  Court  (2  M.  &  W.  495),  in  which,  under  similar  circumstances,  a  repleader 
was  awarded,  must  be  considered  as  overruled.  Indeed,  it  was  not  disputed  in  the 
present  case,  that  if  the  issue  was  immaterial,  the  plaintiff  was  entitled  to  judgment 
non  obstante  veredicto. 

Rule  absolute. 

[623]  Merry  v.  Green  and  Another.  Exch.  of  Pleas.  Feb.  12,  1841.— A 
person  purchased,  at  a  public  auction,  a  bureau  in  which  he  afterwards  discovered, 
in  a  secret  drawer,  a  purse  containing  money,  which  he  appropriated  to  his  own 
use.  At  the  time  of  the  sale  no  person  knew  that  the  bureau  contained  anything 
Avhatever : — Held,  that  if  the  buyer  had  express  notice  that  the  bureau  alone, 
and  not  its  contents,  if  anj^,  was  sold  to  him  ;  oi'  if  he  had  no  reason  to  believe 
that  any  thing  more  than  the  bureau  itself  was  sold,  the  abstraction  of  the  money 
was  a  felonious  taking,  and  he  was  guilty  of  larceny  in  appi-opriating  it  to  his 
own  use.  But  that  if  he  had  reasonable  ground  for  believing  that  he  bought 
the  bureau  with  its  contents,  if  any,  he  had  a  colourable  right  to  the  pioperty, 
and  it  was  no  larceny. 

[S.  C.  10  L.  J.  M.  C.  154.] 

Trespass  for  assault  and  false  imprisonment.  Pleas,  first,  not  guilty,  whereupon 
issue  was  joined  ;  secondly,  that  the  plaintiff',  before  the  commission  of  any  of  the  said 
trespasses  in  the  declaration  mentioned,  to  wit,  on  the  16th  day  of  November,  A.D. 
1839,  at  the  parish  of  Ashby-de-la-Zouch,  in  the  county  of  Leicester,  with  force  and 
arms,  one  purse  of  the  value  of  one  shilling,  and  eight  pieces  of  the  current  gold  coin 
of  the  realm  called  sovereigns,  of  the  value  of  £8,  fifty  pieces  of  the  current  silver 
coin  of  the  realm  called  half-crowns,  fifty  pieces  of  the  current  silver  coin  of  the  realm 
called  shillings,  fifty  pieces  of  the  current  silver  coin  of  the  realm  called  sixpences,  one 
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silver  coin  called  a  five  shilling  piece,  one  piece  of  gold  coin  called  a  guinea,  certain 
valuable  securities,  that  is  to  say,  two  promissory  notes  each  for  the  payment  of  £20, 
and  of  the  value  of  £iQ ;  two  promissory  notes  each  for  the  payment  of  £10,  and  of 
the  value  of  £10;  twelve  promissory  notes  each  for  the  payment  of  £5,  and  of  the 
value  of  £5  ;  one  pair  of  earrings,  one  ring,  two  silver  thimbles,  and  one  snuffbox,  of 
the  goods  and  chattels  of  one  Francis  Tunnicliffe,  of  great  value,  to  wit,  of  the  value 
of  £200,  then  and  there  being  found,  feloniously  did  steal,  Uike,  and  carry  away, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity  ;  wherefore  the 
defendants  did,  at  the  said  time  when  &c.,  in  the  declaration  mentioned,  to  wit,  at 
the  parish  of  Ashby-de-la-Zouch  aforesaid,  in  the  county  of  Leicester  aforesaid,  give  the 
plaintitt'  in  charge  to  one  Robert  Knight,  then  and  there  being  a  headborough  and 
peace-officer  of  our  Lady  the  Queen,  in  and  for  the  said  parish  of  Ashby-de-la-Zouch, 
and  then  requested  the  said  headborough  and  peace-officer  to  take  the  said  plaintiff 
into  his  custody,  and  him  safely  keep  until  he  could  be  carried  and  conveyed,  and  to 
carry  and  convey  him,  before  some  or  one  of  the  [624]  justices  assigned  to  keep  the 
peace  of  our  said  Lady  the  Queen  within  the  said  county  of  Leicester,  and  to  hear 
and  determine  divers  felonies  and  misdemeanours  committed  within  the  said  county 
of  Leicester,  to  be  examined  by  and  before  the  said  justice  touching  and  concerning 
the  premises,  and  to  be  further  dealt  with  according  to  law  :  and  on  that  occasion  he 
the  said  Robert  Knight  did,  to  wit,  at  Ashby-dela-Zouch  aforesaid,  in  the  county  of 
Leicester  aforesaid,  take  the  plaintiff  into  his  custody,  and  seized  and  laid  hold  of  the 
plaintiff,  and  a  little  pulled  and  dragged  him  about,  and  compelled  him  to  go  from 
and  out  of  the  dwelling-house  of  the  plaintiff  at  Ashbyde-la-Zouch  aforesaid,  and  to 
be  conveyed  in  custody  along  the  said  streets  and  highways  at  Ashby-de-la-Zouch,  to 
the  said  lock-up,  the  same  being  situate  at  Ashby-ile-la-Zouch  aforesaid,  in  the  county 
of  Leicester  aforesaid,  and  a  proper  and  fit,  and  usual  and  convenient  place  in  that 
behalf,  and  did  then  imprison,  and  keep  and  detain  him  in  the  said  lock-up,  in  order 
that  he  might  be,  and  until  he  could  be,  conveniently  carried  before  such  justice  as 
aforesaid,  the  same  being  a  reasonable  time,  and  detention  and  imprisonment  in  that 
behalf ;  and  did  at  the  expiration  thereof,  and  as  soon  as  conveniently  might  and  could 
be,  convey  the  plaintiff,  and  forced  and  caused  him  to  be  conveyed  in  custody,  in  and 
along  the  said  other  streets  and  ways,  to  the  said  house  in  the  declaration  lastly  men- 
tioned, the  same  being  situated  in  Ashby-dela  Zouch  aforesaid,  to  and  before  the  Rev. 
John  Piddocke,  clerk,  then  being  one  of  the  justices  assigned  to  keep  the  peace  of  our 
said  Lady  the  Queen  within  and  for  the  said  county  of  Leicester,  &c.,  (the  said  Rev. 
John  Piddocke  then  being  at  the  said  last-mentioned  house),  to  be  examined  by  and 
before  the  said  John  Piddocke  touching  and  concerning  the  premises,  and  to  be  further 
dealt  with  according  to  law  ;  and  detained  and  imprisoned  the  plaintiff  there  a 
reasonable  and  convenient  time,  until  he  the  plaintiff  could  be  [625]  carried  before  the 
said  John  Piddocke  as  aforesaid  :  by  means  of  which  said  several  premises,  the  plaintiff 
was  assaulted,  seized,  laid  hold  of,  pulled,  and  dragged  about,  and  forced  and  compelled, 
and  conveyed,  and  detained  and  imprisoned,  and  kept  and  detained  in  prison,  at 
Ashljy-de-la-Zouch  aforesaid,  upon  the  occasion  and  for  the  space  of  time  in  the 
declaration  mentioned,  the  .same  being  a  reasonable  time  for  that  purpose,  and  lawful 
and  just  for  the  cau.ses  aforesaid ;  which  are  the  alleged  trespasses  in  the  said  declara- 
tion mentioned,  and  whereof  the  plaintiff  hath  above  complained  against  the  defendant : 
without  this,  thai  they  the  defendants  were  guilty  of  the  said  alleged  trespasses,  or 
any  or  either  of  them,  elsewhere  than  at  the  parish  of  Ashby-de-la-Zouch  aforesaid,  in 
the  county  of  Leicester  afoi'csaid.     Veiitication. 

To  this  plea  the  plaintiff  replied  de  injuria,  whereupon  issue  was  joined. 

At  the  trial  l)efoie  I'indal,  G.  J.,  at  the  last  Warwickshire  assizes,  the  following 
appeared  to  be  the  facts  of  the  case.  Messrs.  Mammatt  and  Tunnicliffe,  who  had  for 
some  time  resided  together  at  Ashby-de-la-Zouch,  in  the  same  house,  and  keeping  the 
same  table  and  servants,  in  October,  1839,  broke  up  their  establishment,  and  sold 
their  furniture  (which  was  partly  joint,  and  partly  separate  property)  by  public  auction. 
At  that  sale  the  plaintiff,  who  was  a  shoemaker  also  residing  in  Ashby,  became  the 
purchaser,  at  the  sum  of  11.  Gs.,  of  an  old  secretary  or  bureau,  the  separate  property 
of  Mr.  Tunnicliffe.  The  plaintiff  kept  the  bureau  in  his  house,  and  on  the  18ih  of 
November  following,  he  sent  for  a  boy  of  the  name  of  Garland,  a  carpenter's  apprentice, 
to  do  some  repairs  lo  the  l)iH-eau.  Whilst  Garland  was  so  engaged,  he  remai-keil  to  the 
plaintiff  that  be  thought  there  were  some  secret  drawers  in  tiie  bureau,  and,  touching  a 
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spring,  he  pulled  out  a  drawer  which  contaiued  a  quantity  of  writings.  The  plaintift'  then 
discovered  another  drawer,  in  which  was  a  purse  contaiu-[626]-ing  several  sovereigns 
and  other  coins,  and  under  the  purse  a  quantity  of  bank-notes. (u)  Of  this  property 
the  plaintiff  took  possession,  and  telling  Garland  that  the  notes  were  bad,  he  opened 
the  purse,  and  gave  him  one  of  the  sovereigns,  at  the  same  time  charging  him  to  keep 
the  matter  secret.  Garland  being  interrogated  by  his  parents  how  he  came  by  the 
possession  of  the  sovereign,  the  transaction  transpired  ;  and  it  being  subsequently 
discovered  that  the  plaintitl  had  appropriated  the  property  to  his  own  use,  falsely 
alleging  that  he  had  never  had  possession  of  a  great  portion  of  it,  the  defendants 
(one  of  whom  was  the  solicitor  of  Mr.  Tunnicliff'e)  went  with  a  police  officer  to  the 
plaintiff's  house,  took  him  into  custody,  and  conveyed  him  before  a  magistrate,  on 
a  charge  of  felony.  The  plaintiff  was  ultimately  discharged,  the  magistrate  doubting 
whether  a  charge  of  felony  could  be  supported.  At  the  trial,  a  witness  of  the  name 
of  Hannah  Jenkins  was  called  on  behalf  of  the  plaintiff,  who  deposed  that  she  was 
present  at  the  auction,  and  remembered  the  piece  of  furniture  in  question  being  put 
up  for  sale  and  bought  by  the  plaintiff:  that  after  it  was  sold,  an  observation  was 
made  by  some  of  the  bystanders,  to  the  efl'ect  that  the  plaintiff  might  have  bought 
something  more  than  the  bureau,  as  one  of  the  drawers  would  not  open  :  upon  which 
the  auctioneer  said — "So  much  the  better  for  the  buyer;"  adding,  "I  have  sold  it 
with  its  contents,  and  it  is  his."  This  statement  was  opposed  by  the  evidence  of  the 
auctioneer,  who  stated,  on  cross-examination  by  the  defendant's  counsel,  that  there 
was  one  drawer  which  would  not  open,  and  that  what  he  had  said  was,  "  That  is  of 
no  consequence,  I  have  sold  the  secretary,  and  not  its  contents."  It  did  not  appear 
that  any  person  knew  that  the  bureau  contained  anything  whatever. 

The  learned  Chief  Justice,  in  summing  up,  told  the  jury,  that  as  the  property  had 
been  delivered  to  the  plaintiff,  [627]  as  the  purchaser,  he  thought  there  had  been  no 
felonious  taking ;  and  left  to  them  the  question  of  damages  only  ;  reseiving  leave 
for  the  defendant  to  move  to  enter  a  nonsuit.  The  jury  found  a  verdict  for  the 
plaintiff,  with  £-50  damages. 

In  Michaelmas  Term,  Whitehurst  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial  had. 

Hill  and  Humfrey  shewed  cause  at  the  present  sittings  (Feb.  10).  If  the  testimony 
of  the  witness,  Hannah  Jenkins,  was  true,  it  is  clear  that  the  plaintiff  had  a  colourable 
right  to  whatever  property  might  be  contained  in  the  bureau,  and  that  he  was  not 
guilty  of  a  larceny  in  retaining  it.  It  should  therefore  have  been  left  to  the  jury  to 
say  whether  or  no  they  believed  her  statement.  And  if  the  Court  should  be  of 
opinion,  that,  rejecting  her  evidence,  the  plaintiff  has  been  guilty  of  a  felony,  there 
ought  to  be  a  new  trial,  and  not  a  nonsuit.  But  assuming  the  account  given  by  the 
auctioneer  of  what  passtd  at  the  sale  to  be  correct,  still  it  is  submitted  that  no  felony 
was  proved.  On  what  legal  ground  can  this  transaction  be  said  to  constitute  a  felony  ? 
Unless  it  include  a  trespass,  it  is  no  larceny.  Take  the  case  of  a  carrier  to  whom 
a  parcel  is  delivered  ;  there  the  possession  of  the  bailee  being  lawful,  (as  it  was  in  the 
present  case,)  no  subsequent  misappropriation  can  make  him  guilty  of  a  larceny.  It 
amounts  to  no  more  than  a  breach  of  trust.  So  in  the  case  of  a  servant  who  has  possession 
of  his  master's  property,  and  goes  beyond  his  charge.  To  constitute  larceny,  the  original 
possession  must  be  illegal ;  whereas  here  the  bureau  and  its  contents  were  delivered  to 
the  plaintiff  as  his  own  property.  [Parke,  B.  There  is  this  fact :  he  opens  a  purse 
which  belongs  to  anothei',  which  is  analogous  to  the  case  of  a  carrier  who  bieaks  open 
a  parcel.]  In  Carlwrighi  v.  Green  (8  Ves.  -105),  a  bureau  was  delivered,  for  the  purpose 
of  [628]  repairs,  to  a  person,  who  discovered  money  in  a  secret  drawer,  which  he 
converted  to  his  own  use ;  that  was  held  to  amount  to  a  felony,  and  upon  that  ground 
a  demurrer  to  a  bill  of  discovery  was  allowed.  The  grounds,  however,  of  that  decision 
are  very  material  to  the  consideration  of  the  present  case.  In  delivering  judgment. 
Lord  Eldon  said — "  To  constitute  felony,  there  must  of  necessity  be  a  felonious  taking. 
Breach  of  trust  will  not  do.  But  from  all  the  cases  in  Hawkins,  there  is  no  doubt, 
this  bureau  being  delivered  to  the  defendant  for  no  other  purpose  than  repair,  if  he 
broke  open  any  part  which  it  was  not  necessary  to  touch  for  the  purpose  of  repair, 
but  with  an  intention  to  take  and  appropriate  to  his  own  use  what  he  should  find,  that 
is  a  felonious  taking,  within  the  principle  of  all  the  modern  cases,  as  not  being  warranted 

(a)  The  contents  of  the  bureau  are  set  forth  in  the  plea. 
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by  the  purpose  for  which  it  was  cleli\ered.  If  a  pocket-book  containing  bank-notes 
was  left  in  the  pocket  of  a  coat  sent  to  be  mended,  and  the  tailor  took  the  pocket-book 
out  of  the  pocket,  and  the  notes  out  of  the  pocket-book,  there  is  not  the  least  doubt 
that  is  a  felony.  .So  if  the  pocket-book  was  left  in  a  hackney  coach,  if  ten  people  were 
in  the  coach  in  the  course  of  the  day,  and  the  coachman  did  not  know  to  which  of 
them  it  belonged,  he  acquires  it  by  finding  it  certaiidy,  but  not  being  entrusted  with 
it  for  the  purpose  of  opening  it,  that  is  a  felony  according  to  the  modern  cases."  In 
the  cases  mentioned  by  Lord  Eldon  there  was  a  felonious  taking,  which  is  not  the 
case  here.  [Parke,  B.  The  present  is  very  similar  to  the  case  of  the  pocket-book.] 
In  the  present  case  the  plaintifi'  had  a  property  in  the  Inireau,  whereas  in  those  cases, 
the  coat  was  merely  delivered  to  the  tailor  to  be  repaired,  and  the  pocket-book  was 
deposited  in  the  coach  for  the  purpose  of  conveyance  only,  and  in  neither  case  did 
any  property  vest  in  the  party.  The  present  case  ditt'ers  from  C'artivru/ht  v.  Green  in 
this  respect,  that  there  the  person  who  had  possession  of  the  l)ureau  had  no  right  to 
open  the  [629]  drawer,  it  not  being  necessary  for  the  purpose  of  the  repairs  lequired 
to  be  done  ;  whereas  here,  the  plaintiff,  having  the  property  in  the  bureau,  had  a  clear 
right  to  open  the  drawer  in  which  the  money  was  concealed.  He  could  not  be  guilty 
of  any  trespass  in  so  doing.  Even  assuming  that  he  was  bound  to  return  the  money 
to  Tuiniicliire,  which  is  by  no  means  admitted,  it  amounts  to  nothing  more  than  an 
omission  to  perform  a  duty.  If  the  original  possession  is  lawful,  when  is  the  felony 
committed?  [t'arke,  B.  Suppose  a  person  finds  a  cheque  in  the  street,  and  in  the 
first  instance  takes  it  up  merely'  to  see  what  it  is  :  if  afterwards  he  cashes  it,  and 
appropriates  the  money  to  his  own  use,  that  is  a  felony,  though  he  is  a  mere  tinder 
till  he  looks  at  it.]  Here  there  is  a  bona  fide  deliveiy  to  the  party  as  his  own  property. 
How  is  Tunniclifi'e  in  possession  of  the  property  found,  so  as  to  maintain  trespass!  It 
never  was  in  fact  in  his  possession,  for  he  knew  nothing  of  its  existence. 

Whitehuist,  contra.  A  larceny  is  a  fraudulent  taking  of  property  by  a  person, 
with  intent  to  appropriate  it  to  his  own  use.  No  doubt  there  must  be  a  taking  ;  and 
that  raises  the  real  ipiestion,  viz.,  whether  the  contents  of  the  bureau  were  sold  with 
the  bureau  itself.  According  to  the  evidence  of  the  auctioneer,  the  contents  were 
expressly  excepted  ;  but  if  no  mention  of  any  thing  it  might  contain  had  been  made, 
the  sale  and  delivery  of  the  bureau  could  not  be  a  delivery  of  the  purse,  because  no 
person  was  aware  of  its  being  there.  [Parke,  B.  There  certainly  was  no  intention  to 
sell  this  property  ;  it  seems  to  be  a  mere  case  of  finding.]  There  is  no  good  ground  for 
saying  that  trespass  might  not  have  been  maintained  here  :  the  possession  would  follow 
the  right  of  property.  Suppose  my  rails  are  on  another's  land,  and  he  finding  them 
there,  removes  them  to  a  convenient  distance  ;  that  is  no  trespass  ;  but  if  he  takes 
them,  and  makes  use  of  them  on  his  own  [630]  land,  the  right  of  property  draws  to 
it  the  possession,  and  trespass  may  be  maintained  against  him.  In  the  case  mentioned 
by  Lord  Eldon,  of  a  pocket-book  left  in  a  hackney  coach,  the  property  is  left  in  the 
Ciire  only  of  the  coachman,  and  the  right  of  possession  still  remains  in  the  owner. 
And  in  the  case  of  the  coat  sent  for  repair,  there  is  no  intention  to  entrust  the  tailor 
with  the  pocket-book.  The  present  case  is  not  distinguishable  ;  and  with  respect  to 
the  intention  in  retaiin'ng  the  property,  that  is  a  (|uestion  for  the  jury,  and  is  to  be 
collected  from  a  variety  of  circumstances.  Here  the  intention  of  the  plaintifi'  to  convert 
the  money  to  his  own  use  was  clear. 

Pakke,  H.  In  this  case  there  was  clearly  no  bailment,  because  there  was  no 
intention  to  part  with  the  property  in  question.  It  amounts,  therefore,  only  to  a 
finding,  and  comes  within  the  modern  decisions  on  that  subject.  It  is  a  matter  fit 
for  our  serious  consideration  ;  and  we  will  speak  to  the  Chief  Justice  before  we  deliver 
our  judgment.  No  doubt  the  same  evidence  is  necessary  in  the  present  case,  as  would 
be  required  to  support  an  indictment. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pauke,  15.  My  Lord  Chief  Justice  thought  in  this  case  that,  even  assuming  the 
facts  of  which  evidence  was  given  by  the  defendant  to  be  true,  the  taking  of  the  purse 
and  abstracting  its  contents  was  not  a  larceny  ;  and  that  is  the  question  which  he 
reserved  for  the  opinion  of  the  Court,  giving  leave  to  move  to  enter  a  nonsuit.  After 
hearing  the  argument,  we  have  come  to  the  conclusion  that,  if  the  defendant's  case 
Was  true,  there  was  sutlicicnt  evidence  of  a  larceny  l)y  the  plaintifi':  but  wc  cannot 
direct  a  nonsuit,  because  a  fact  was  deposed  to  on  the  part  of  the  plaintifi' [631]  which 
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ought  to  have  been  left  to  the  jury,  and  which,  if  believed  by  them,  would  have  given 
a  eolouraljle  right  to  him  to  the  contents  of  the  secretary,  as  well  as  to  the  secretary 
itself ;  viz.  the  declaration  of  the  auctioneer,  that  he  sold  all  that  the  piece  of  furniture 
contained,  with  the  article  itself :  and  then  the  abstraction  of  the  contents  could  not 
have  been  felonious.     There  must,  therefore,  be  a  new  trial,  and  not  a  nonsuit. 

But  if  we  assume,  as  the  defendant's  case  was,  that  the  plaintiff  had  express  notice 
that  he  was  not  to  have  any  title  to  the  contents  of  the  secretary  if  there  happened 
to  be  any  thing  in  it,  and  indeed  without  such  express  notice  if  he  had  no  ground  to 
believe  that  he  had  bought  the  contents,  we  are  all  of  opinion  that  there  was  evidence 
to  make  out  a  case  of  larceny. 

It  was  contended  that  there  was  a  delivery  of  the  secretary,  and  the  money  in  it, 
to  the  plaintiff  as  his  own  property,  which  gave  him  a  lawful  possession,  and  that  his 
subsequent  misappropriation  did  not  constitute  a  felony.  But  it  seems  to  us,  that 
though  there  was  a  delivery  of  the  secretary,  and  a  lawful  property  in  it  thereby 
vested  in  the  plaintiff",  there  was  no  delivery  so  as  to  give  a  lawful  possession  of  the 
purse  and  money.  The  vendor  had  no  intention  to  deli\er  it,  nor  the  vendee  to  receive 
it ;  both  were  ignorant  of  its  existence  :  and  when  the  plaintiff'  discovered  that  there 
was  a  secret  drawer  containing  the  purse  and  money,  it  was  a  simple  case  of  finding, 
and  the  law  applicable  to  all  cases  of  finding  applies  to  this. 

The  old  rule  (3  Inst.  108),  that  "if  one  lose  his  goods  and  another  find  them, 
though  he  convert  them  animo  furandi  to  his  own  use,  it  is  no  larceny,"  has  undergone 
in  more  recent  times  some  limitations ;  one  is,  that  if  the  tinder  knows  who  the  owner 
of  the  lost  chattel  is,  or  if,  from  any  mark  upon  it,  or  the  circumstances  under  which 
it  is  found,  the  [632]  owner  could  be  reasonably  ascertained,  then  the  fraudulent 
conversion,  animo  furandi,  constitutes  a  larceny  (Russell  on  Crimes,  102).  Under 
this  head  fall  the  cases  where  the  finder  of  a  pocket-book  wdth  bank-notes  in  it,  with 
a  name  on  them,  converts  them  animo  furandi ;  or  a  hackney  coachman,  who  abstracts 
the  contents  of  a  parcel  which  has  been  left  in  his  coach  by  a  passenger  (H'ljnne's  case, 
Leach,  C.  C.  413 ;  2  East,  P.  C.  664),  whom  he  could  easily  ascertain  ;  or  a  tailor  who 
finds,  and  applies  to  his  own  use,  a  pocket-book  in  a  coat  sent  to  him  to  repair  by  a 
customer,  whom  he  must  know  {Cartwright  v.  Green,  8  Ves.  40-5) ;  all  these  have  been 
held  to  be  cases  of  larceny  ;  and  the  present  is  an  instance  of  the  same  kind,  and  not 
distinguishable  fi'om  them.  It  is  said  that  the  offence  cannot  be  larceny,  unless  the 
taking  would  be  a  trespass,  and  that  is  true ;  but  if  the  finder,  from  the  circumstances 
of  the  case,  must  have  known  who  was  the  owner,  and  instead  of  keeping  the  chattel 
for  him,  means  from  the  first  to  appropriate  it  to  his  own  use,  he  does  not  acquire  it 
by  a  rightful  title,  and  the  true  owner  might  maintain  trespass  :  and  it  seems  also 
from  Wynnes  case,  that  if,  under  the  like  circumstances,  he  acquire  possession,  and 
mean  to  act  honestly,  but  afterwards  alter  his  mind,  and  open  the  parcel  wdth  intent 
to  embezzle  its  contents,  such  unlawful  act  would  render  him  guilty  of  larceny. 

We  therefore  think  that  the  rule  must  be  absolute  for  a  new  trial,  in  order  that 
a  question  may  be  submitted  to  the  jury,  whether  the  plaintiff  had  reason  to  believe 
that  he  bought  the  contents  of  the  bureau,  if  any,  and  consequently  had  a  colour  of 
right  to  the  property. 

Rule  absolute  for  a  new  trial. 

[633]  CowPER  AND  Others  v.  Green. (a)  Exch.  of  Pleas.  1841. — By  the  release 
of  a  debt  by  a  composition  deed,  the  creditor  loses  also  the  right  to  retain  a 
written  instrument  deposited  with  him  by  the  debtor  as  a  security  for  the  debt. 
Therefore,  the  relinquishment  of  such  security,  for  the  benefit  of  the  debtor, 
forms  no  consideration  for  a  parol  promise  by  the  debtor  to  pay  the  residue  of 
the  debt,  beyond  the  amount  of  the  composition  received  under  the  deed. 

[S.  C.  10  L.  J.  Ex.  346.     Adopted,  Bateson  v.  Gosling,  1871,  L.  R.  7  C.  P.  9. 
Referred  to,  Cragoe  v.  Jones,  1873,  L.  R.  8  Ex.  87.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before  the  making  of 
the  promise  and  undertaking  of  the  defendant  thereinafter  mentioned,  and  before  the 
making  of  the  indenture  of  assignment  thereinafter  also  mentioned,  the  defendant  had 

(a)  This  case  was  decided  in  Hilary  Term  (Jan.  30),  but  was  unavoidably  deferred. 
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become  and  was  indebted  to  the  plaintiffs  in  the  sum  of  4401.  Os.  5d.,  and  a  securit}-  for 
the  payment  thereof  had  deposited  with  the  plaintiffs  a  certain  indenture  of  lease, 
whei'eby  a  certain  messuage  and  premises,  with  the  appurtenances,  situate  <&c.,  w;is 
demised  to  the  defendant  for  a  certain  term  of  years  therein  mentioned,  and  had  also 
indorsed  and  delivered  to  the  plaintitfs  certain  bills  of  exchange  (describing  them),  of 
which  those  firstly  and  secondly  mentioned,  at  the  time  of  the  making  of  the  said 
promise  thereinafter  mentioned,  had  been  dishonoured,  and  then  lemained  due  and 
unpaid  in  the  hands  uf  the  plaintill's :  and  whereas  also,  after  the  defendant  had  so 
become  indebted  to  the  plaintiffs  as  aforesaid,  and  before  the  making  the  promise  by 
the  defendant  as  thereinafter  mentioned,  to  wit,  on  the  18th  day  of  June,  1<S36,  by  a 
certain  indenture  then  made  between  the  defendant  of  the  first  part,  John  Bradbury 
and  Augustus  Cherill  of  the  second  part,  and  the  plaintifi's  and  other  the  creditors  of 
the  defendant  who  should  duly  execute  the  same  of  the  thiid  part,  purporting  to  be 
an  assignment  of  the  estate  and  ett'ects  of  the  defendant  to  the  said  .1.  Bradbury  and 
A.  Chenill  for  the  benefit  of  the  creditors  of  the  defendant,  the  defendant  assigned  to 
the  said  J.  Bradbury  and  A.  Cherill  all  his  stock  in  trade  and  other  personal  estate 
whatsoever,  upon  trust,  among  other  things,  to  pay  the  clear  proceeds  arising  from  the 
sale  [634]  thereof  unto  and  amongst  all  the  creditors  of  the  defendant,  in  rateable  pro- 
portions according  to  the  amount  of  their  respective  debts  ;  in  consideration  whereof, 
the  plaintiffs,  parties  to  the  said  indenture,  did  release  and  discharge  the  defendant 
of  and  from  his  said  debt :  and  whereas  also,  before  the  making  of  the  promise  of  the 
defendant  as  therein  after  mentioned,  the  plaintiffs  had  duly  executed  the  said 
indenture  of  assignment,  as  parties  thereto  of  the  third  part :  and  whereas  also,  here- 
tofore, and  before  &e.,  to  wit,  on  the  first  day  of  August,  1836,  the  defendant  applied 
to  and  requested  the  plaintiffs  to  relinquish  and  give  up  to  Messrs.  J.  C.  Ling  &  Co., 
of  &c.,  but  for  the  benefit  and  advantage  of  the  defendant,  all  right,  estate,  claim,  and 
advantage  whatsoever  of  them  the  plaintiffs  in  and  to  the  said  messuage  and  premises, 
which  the  plaintiffs  then  consented  to  do  in  consideration  of  the  promise  of  the  defen- 
dant thereinafter  mentioned  :  And  thereupon  afterwards,  to  wit,  on  &c.,  in  considera- 
tion that  the  plaintiffs,  at  the  request  of  the  defendant,  would  relinquish  and  give  up 
all  the  estate  and  interest  that  they  had  in  the  said  lease  of  the  messuage  and 
premises  aforesaid,  in  favour  of  the  said  Messrs.  J.  &  C.  Ling,  for  the  benefit  and 
advantage  of  the  defendant,  the  defendant  undertook  and  then  promised  the  plaintiffs  to 
pay  them  any  deficiency  that  might  arise  to  them  upon  his,  the  defendant's,  aforesaid 
debt,  after  they  should  have  received  the  dividend  of  his  estate  under  his  aforesaid 
assignment  for  the  benefit  of  his  creditors,  and  such  other  sums  as  they  might  receive 
for  the  securities  they  might  hold.  The  declaration  then  averred,  that  the  plaintiffs, 
confiding,  &c.,  did  relinquish  and  give  up  all  the  estiite  and  interest  which  they  had 
in  the  lease  in  favour  of  Messrs.  Ling,  whereof  the  defendant  had  notice ;  and  that 
under  the  assignment,  and  upon  the  securities  which  the  plaintiti's  held,  to  wit,  the 
aforesaid  bills  of  exchange,  they  have  received  certain  sums  of  money  amounting  to 
[635]  2V91.  12s.  4d.,  and  that  no  further  dividend  is  payable  or  to  be  paid  under  the 
said  assignment,  or  upon  the  aforesaid  securities,  of  all  which  the  defendant  had 
notice  :  and  assigned  a  breach  in  non-payment  by  the  defendant  of  the  balance  remain- 
ing due  upon  the  plaintiff's  debt,  viz.  1601.  8s.  Id.  There  was  also  a  count  on  an 
account  stated. 

The  flefendant  pleaded  non-assumpsit,  and  several  other  pleas,  of  which  the  fourth 
(to  the  first  count)  was  as  follows  : — That  there  never  was  at  any  time  any  value  or 
consideration  between  the  plaintitt's  and  the  defendant  moving  in  that  behalf,  nor  did 
the  plainlifis  ever  give,  or  the  defendant  ever  receive,  any  value  or  consideration  for 
the  making  by  the  defendant  of  the  said  supposed  promise  in  the  first  count  mentioned, 
except  the  supposed  consideration  in  the  said  first  count  mentioned.  And  the 
defendant  further  says,  that  after  the  depositing  by  the  defendant  with  the  plaintill's 
of  the  said  indenture  of  lease  in  the  declaration  mentioned,  as  a  security  for  the  repay- 
ment by  the  defendant  to  the  plaintiffs  of  the  said  debt  of  4401.  Os.  5d.,  and  whilst  the 
same  was  then  due  and  payable  to  the  plaintiffs,  and  before  the  supposed  considera- 
tion for  the  making  of  the  defendant's  promise  in  the  first  count  mentioned,  and 
whilst  the  said  indenture  of  lease  was  in  the  hands  of  the  plaintiffs  as  aforesaid,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  said  ISth  day  of  June,  1836,  the 
plaintifis,  by  a  certain  indenture  sealed  with  their  respective  seals,  and  now  shewn  to 
the  Court  here,  for  the  considerations  therein  mentioned,  did  thereby  acquit,  release, 
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and  for  ever  discharge  the  defendant  of  and  from  all  manner  of  debt  and  debts,  sum 
and  sums  of  money,  bills,  bonds,  notes,  accounts,  reckonings,  judgments,  executions, 
action  and  actions,  suit  and  suits,  claims,  demands,  costs,  charges,  damages,  and 
expenses  whatsoever  vi'hich  they  the  plaintiffs,  or  either  of  them,  their  or  either  of 
their  partner  or  partners,  then  had  or  ever  had,  or  could,  should,  or  might  at  any  time 
hereafter  have,  claim,  [636]  challenge,  or  demand  of,  from,  or  against  the  defendant, 
his  executors  or  administrators,  or  his,  their,  or  either  of  their  lands  or  tenements, 
goods  or  chattels,  from  the  beginning  of  this  world  to  the  day  of  the  date  of  the  last- 
mentioned  indenture ;  as  by  the  said  last-mentioned  indenture,  reference  being  there- 
unto had,  will  more  fully  appear.  And  the  defendant  further  said,  that  the  said  debt 
of  4401.  Os.  5d.,  was  (amongst  others)  then  released  by  the  plaintiffs  to  the  defendants 
in  manner  and  form  as  above  mentioned.     Verifieation. 

Special  demurrer,  assigning  for  causes,  that  the  defendant,  in  the  said  plea,  neither 
denies  the  making  of  the  promise  by  him  as  the  plaintiffs  have  in  the  first  count 
alleged,  nor  alleges  any  matter  in  confession  and  accordance  thereof  ;  neither  does  the 
defendant  allege  any  matter  whereupon  the  plaintiffs  can  take  a  certain  aud  positive 
issue  :  that  the  defendant,  ir.  the  said  plea,  attempts  argumentati  vely  to  put  in  issue  the 
legality  and  sufficiency  of  the  consideration  upon  which  the  defendant  made  the  pro- 
mise in  the  first  count  alleged  :  that  although  the  defendant,  in  the  said  plea,  hath 
alleged  that  the  plaintiffs,  in  and  by  the  said  indenture  of  the  1  f^th  of  June,  1836,  released 
the  defendant  of  from  and  all  and  all  manner  of  debts  and  demands  due  from  the 
defendant  to  the  plaintiff,  and  that  the  debt  so  due  as  in  the  first  count  mentioned 
was  thereby  released,  yet  the  defendant  hath  not  alleged  that  the  plaintiffs,  by  the 
said  indenture,  released  the  interest  which  they  had  acquired  in  the  said  indenture  of 
lease,  by  the  same  having  been  deposited  with  them  by  the  defendant  as  in  the  first 
count  alleged  ;  and  that  the  defendant,  in  the  said  plea,  attempts  to  shew  argumenta- 
tively  that  the  said  indenture  of  the  18th  of  June,  1836,  operated  as  a  release  of  the 
interest  that  the  plaintiffs  had  acquired  by  the  deposit  of  the  said  indenture  of  lease 
with  them  by  the  defendant,  as  in  the  first  count  alleged.     Joinder  in  demurrer. 

[637]  The  following  points  were  marked  for  argument  on  the  part  of  the  defen- 
dant : — 1.  That  the  declaration  is  bad  as  disclosing  a  fraudulent  transaction,  b}'  which 
the  plaintiffs,  after  receiving  the  full  dividend  on  their  debt  by  virtue  of  the  composition 
deed,  were  to  secure  a  furthei'  advantage  to  themselves,  by  being  paid  in  full,  to  the 
prejudice  of  the  general  body  of  the  defendant's  creditors.  2.  That  the  declaration 
discloses  no  consideration  for  the  defendant's  promise,  inasmuch  as  it  is  stated  in  the 
declaration  that  the  plaintiff's  released  the  debt  for  which  they  held  the  lease,  and  then 
all  right  of  holding  it  on  the  part  of  the  plaintiffs  was  gone.  3.  That  there  also  is  no 
consideration  for  the  said  promise,  on  the  ground  that  the  plaintiffs  were  paid  in  full, 
in  comtemplation  of  law,  by  receiving  the  said  dividend,  all  claim  which  they  had  on 
the  said  lease. 

The  case  was  argued  on  a  former  day  (Jan.  25)  by 

Humfrey  in  support  of  the  demurrer.  First,  the  declaration  is  good.  It  does  not 
appear  that  the  agreement  between  the  plaintiffs  and  the  defendant  was  in  fraud  of 
the  other  creditors.  If  the  creditors  were  made  aware  of  it,  it  was  good  in  law.  There 
might  be  a  good  consideration  for  the  creditors  permitting  another  to  receive  more  in 
proportion  than  they. 

Secondl}^  the  plea  is  bad.  No  issue  can  be  taken  upon  it.  What  could  the 
plaintiff'  reply  to  it?  The  deed  stated  in  the  plea  is  the  veiy  deed  set  out  in  the 
declaration.  The  plaintiff  could  not  say  there  is  no  such  deed,  for  he  has  averred  it 
in  his  declaration,  as  part  of  the  consideration  in  respect  of  which  he  sues.  Suppose 
he  took  issue  on  the  averment  that  there  was  no  consideration  for  the  defendant's 
promise  except  the  supposed  consideration  mentioned  in  the  declaration  ;  that  would 
be  a  wholly  immaterial  issue.  [Parke,  B.  The  question  arises  upon  the  declara-[638]- 
tion ;  the  plea  does  no  more  than  repeat  at  greater  length  the  allegation  of  a  release 
in  the  declaration.] 

Erie,  contra.  The  question  in  this  case  is,  whether,  a  debtor  having  deposited  with 
a  creditor  a  deed  as  a  security  for  his  debt,  and  having  afterwards  compounded  with 
that  and  other  creditors,  the  payment  of  such  composition  is  not  a  consideration  for 
the  giving  up  of  the  deed  by  the  creditor.  The  promise  alleged  in  the  declaration  is, 
that  the  defendant  will  pay  the  plaintiffs  the  remainder  of  their  debt,  beyond  what 
they  have  received  under  the  composition  deed.     Where  is  the  consideration  for  that 
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promise  t  What  right  had  the  plaintiffs  to  retain  these  securities  for  their  debt,  after 
an  absolute  release  by  them  of  the  debt  itself?  The  debt  is  released  in  toto,  for  good 
consideration,  viz.  the  payment  of  the  composition  stipulated  for  in  the  deed.  [Parke,  B. 
No  doubt,  if  there  has  been  actual  satisfaction,  the  plaintiffs'  claim  is  altogether  at  an 
end  :  the  question  is,  whether  a  release  has  the  same  effectJ  A  release  is  just  as 
operative  to  destroy  the  debt  as  satisfaction.  [Parke,  B.  To  make  the  declaration 
bad,  you  must  say  that  all  right  and  title  to  the  possession  of  the  securities  is  gone 
by  the  composition  ;  and  that  the  debtor  could  have  recovered  them  in  trover.]  It 
is  sul)mitted  that  he  could.  If  the  debt  had  been  paid,  it  must  be  conceded  that  he 
could  ;  and  if  it  be  released  for  value  received  fi'om  a  third  party,  is  it  not  the  samel 
The  debt  is  released  and  gone,  therefore  the  creditor's  qualified  light  to  hold  the  deed 
as  a  security  for  it,  is  gone  also.  Is  it  less  so,  because  the  consideration  is  a  composition, 
which  is  not  a  satisfaction  to  the  full  amount?  The  legal  effect  of  the  release  cannot 
depend  on  the  amount  of  the  consideration.  It  was  possible  that  under  the  deed  of 
composition  the  whole  debt  might  have  been  paid  ;  how  then  could  the  effect  of  the 
absolute  release  contained  in  the  deed  depend  on  the  amount  which  is  ultimately 
realised  afterwards  ]  [639]  Suppose  a  third  party  had  given  security  for  the  debt ; 
if  the  creditor  released  to  the  principal  debtor,  and  did  not  obtain  his  full  debt,  could 
he  still  hold  the  surety  liable  ?  There  are  indeed  cases,  running  near  the  present, 
where  a  creditor  has  been  allowed  to  resort  to  securities  remaining  in  his  hands, 
notwithstanding  a  release  in  a  composition  deed  ;  but  that  is  where  he  has  specially 
reserved  the  right  to  do  so  :  as  in  Ihiffi/  v.  Orr  (5  Bligh,  X.  S.  620  ;  1  Clark  &  Fin.  253), 
where  the  creditor  added  to  his  signature  to  the  composition  deed  the  words — "  without 
prejudice  to  any  securities  whatever  that  I  hold  ; "  and  the  other  creditors  signed  it 
afterwards  But  the  effect  of  a  legal  instrument  cannot  be  altered  by  the  mere 
understanding  of  the  parties. 

But  further,  the  agreement  for  full  payment  of  the  plaintiffs'  debt  was  a  fraud  on 
the  other  creditors  parties  to  the  composition  deed,  and  therefore  could  not  form  any 
consideration  :  Lewis  v.  Jones  {i  B.  &  Cr.  506).  There  are  cases  where  a  subsequent 
promise  or  security  has  been  sued  on,  but  that  is  where  it  has  been  under  seal ;  a 
subsequent  promise,  not  under  seal,  to  pav  the  remainder  of  the  debt,  is  nudum  pactum  : 
Ez  part''  Hall  (1  Deac.  B.  C.  171). 

Humfrey,  in  reply.  The  question  is,  whether  the  agreement  contained  in  the 
composition  deed  is  such  as  bound  the  plaintiffs  to  give  up  the  securities  they  at  that 
time  held  for  their  debt.  The  plaintiffs  had  a  right  to  retain  them  in  order  to  reduce 
their  debt.  If  they  could,  bv  selling  the  lease,  reduce  the  amount  of  their  debt,  they 
had  a  right  to  do  so.  Thomas  v.  Vourtnay  (1  B.  &  Aid.  1),  is  an  authority  for  the 
plaintiff's.  There  the  creditors  of  an  insolvent  agreed,  by  an  instrument  not  under 
seal,  to  accept  in  full  satisfaction  of  their  debts  1 2s.  in  the  pound  payable  by  instal- 
ments, and  to  release  him  from  all  demands.  One  of  [640]  the  creditors  who  signed 
for  the  whole  amount  of  his  debt,  held  at  the  time,  as  a  securit}^  for  part,  a  bill  of 
exchange  drawn  by  the  debtor  and  accepted  by  a  third  person  ;  and  the  money  due 
thereon  was  afterwards  paid  by  the  acceptor.  It  was  held  that  the  ci'editor  might 
retain  the  bill,  the  agreement  for  composition  not  contaiiu'ng  any  stipulation  for  giving 
up  securities,  and  the  effect  of  it  not  being  to  extinguish  the  original  debt.  It  must 
be  contended  on  the  other  side,  that  the  instiint  the  composition  deed  was  signed,  every 
security  held  by  the  plaintiffs  could  have  been  recovered  by  the  defendant  in  an  action 
of  trover.  It  would  be  for  the  benefit  of  the  creditors  generally,  that  the  plaintiffs 
should  reduce  their  debt  by  means  of  this  security,  which  was  not  intended  to  be  given 
up,  and  therefore  they  have  a  light  to  retain  it.  [Lord  Abinger,  C.  B.  In  Tlwmas  v. 
Courhiai/,  the  Court  thought  there  was  no  release  of  the  debt  itself.] 

Cur.  ad.  vult. 

The  judgment  of  the  Court  was  delivered  on  the  30th  of  January  by 

Parke,  B.  The  declaration  in  this  ease  states,  that  in  consideration  that  the 
plaintiffs  would  deliver  up  a  lease  held  by  them  as  a  security  for  a  debt  due  to  them 
by  the  defendant,  and  from  which  it  is  contended  the  defendant  had  previously  been 
released  by  force  of  a  composition  deed  executed  by  the  plaintiffs,  he  promised  to  pay 
them  the  balance  of  their  debt,  which  should  remain  due  after  the  stipulated  dividend 
had  been  paid,  and  should  not  have  been  previously  realised  by  other  securities  To 
this  the  defendant  pleaded  a  plea  setting  out  the  composition  deed,  and  describing  it 
as  a  general  releiise  of  all  debts  whatever  due  from  him  to  the  plaintiffs  from  the 
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beginning  of  the  world  to  the  date  of  the  instrument ;  and  the  objection  made  in  the 
case  arises  on  the  declaration,  [641]  namely,  that  by  force  of  that  deed  the  plaintiffs' 
debt  having  been  previously  released,  they  were  no  longer  entitled  to  hold  the  indenture 
of  lease  as  a  deposit  to  secure  repayment,  and  consequently  that  their  giving  up  the 
latter  could  form  no  considei-ation  for  a  pi-omise  by  the  defendant  to  pay  the  balance 
due  on  that  debt.  On  looking  into  the  authorities,  we  find  that  the  law  is  so.  In 
Sheph.  Touchst.  p.  342,  it  is  thus  laid  down  :— "  By  a  release  of  all  debts,  are  discharged 
and  released  all  debts  then  owing  from  the  releasee  to  the  releasor  upon  especialities 
or  otherwise,  all  debts  also  due  upon  statutes.  And  therefore  if  the  conusor  himself, 
or  his  land,  be  in  execution  for  the  debt,  and  he  hath  such  a  release,  he  must  be 
discharged."  And  Mr.  Preston  adds — "For,  by  releasing  the  debt,  the  security  for 
the  debt  is  released."  That  authority  is  precisely  in  point.  Here  is  a  release  of  the 
debt,  the  consequence  of  which  is,  that  the  party  releasing  has  no  right  to  hold  the 
collateral  security  which  was  deposited  with  him  ;  foi-,  looking  at  the  form  of  the  release, 
it  must  not  be  understood  simply  to  release  the  right  of  action  on  the  debt,  but  the 
securit}'  also.  The  debt  is  )-eleased,  and  consequently  as  much  gone  in  point  of  law 
as  if  it  had  been  satisfied  ;  and  as  the  plaintiffs  had  no  right  to  hold  the  security  for 
it  afterwards,  so  they  had  no  right  to  make  the  giving  up  of  that  security  the  considera- 
tion of  a  promise  by  the  defendant,  and  consequently  the  present  action  cannot  be 
maintained.  The  judgment  must  therefore  be  for  the  defendant. 
Judgment  for  the  defendant. 

* 
[642]    Memoranda. 

In  this  Vacation,  Mr.  Justice  Littledale  resigned  his  seat  in  the  Court  of  Queen's 
Bench,  which  he  had  occupied  since  Easter  Term,  1824.     He  was  succeeded  by 

William  Wightman,  Esq.,  of  Lincoln's  Inn,  who  was  first  called  to  the  degree  of 
Seijeant  at  Law,  and  gave  rings  with  the  motto  ^Elquam  servare  mentem  :  and  shortly 
afterwards  received  the  honour  of  knighthood. 

Sii'  Joseph  Littledale  was,  a  few  days  after  his  resignation,  sworn  of  her  Majesty's 
Privy  Council. 
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[1]     Reports    of    Cases    Argued     and    Determined    in    the    Courts    of 
Exchequer,  and  Exchequer  Chamber,  Hilary  Vacation,  4  Victori.e. 

In  the  Exchequer  Chamber. 

RuTTER  V.  Chapman.  Exch.  of  Pleas.  1841. — A  petition,  which  had  been  agreed 
upon  at  a  meeting  of  the  rate-payers  of  the  pai'liamentary  borough  of  Manchester, 
convened  by  public  advertisement,  and  which  was  in  fact  attended  by  1000,  and 
which  petition  was  afterwards  signed  by  4000  inhabitant  householders  of  the 
borough,  was  presented  to  her  Majesty,  praying  for  the  grant  of  a  charter  of 
incorporation  to  the  inhabitants  of  such  borough,  under  the  provisions  of  the  stat. 
1  Vict.  c.  78,  s.  49.  Aftei'wards,  and  before  the  day  appointed  for  this  petition 
being  taken  into  consideration  by  the  Privy  Council,  a  coiniter  petition,  signed 
by  (iOOO  of  such  inhabitant  householders,  was  presented  to  hei'  Majesty,  praying 
her  not  to  grant  such  charter.  The  whole  luimber  of  inhabitant  householders  of 
the  borough  amounted  to  48,000. — Held,  (on  error  in  the  Exchequer  Chamber) : 
—  1  That  the  second  petition  did  not  necessaiily,  in  point  of  law,  deprive  her 
Majesty  of  the  power  to  grant  such  charter  upon  the  fii'st  petition  :  but  that 
whether  the  first  petition  was,  under  all  the  circumstances,  the  petition  of  the 
iuliabitant  householders  of  the  borough,  so  as  to  authorize  the  exorcise  of  the 
powers  conferred  by  the  I  Vict.  c.  78,  s.  49,  was  a  question  of  fact  for  a  jury  ; 
and  that  the  determination  of  the  Privy  Council  to  advise  the  Crown  to  grant  the 
charter  upon  such  petition,  was  not  conclusive  of  its  validity. — 2.  The  grant  of 
such  charter  of  incorporation  is  an  exercise  of  the  common-law  jjrerogative  of  the 
Crown,  although  it  also  extends  to  the  new  corporation  the  powers  of  the  Municipal 
Corporation  Act,  5  &  6  Will.  4,  c.  76,  which  the  Crown  has  power  to  do  only  l)y 
virtue  of  the  1  Vict.  c.  78,  s.  49. — 3.  Such  charter  may  be  granted  to  a  pai't  only 
(to  be  defined  therein)  of  the  borough  from  the  whole  of  which  the  petition 
emanated,  and  need  not  be  conferred  upon  the  inhabitant  householders  of  the 
whole  borough. — 4.  The  Crown  may,  by  its  common-law  prerogative,  appoint,  in 
such  charter,  the  number,  and  set  out  the  limits,  of  the  wards  in  the  new  borough. 
— 5.  The  Crown  may  also,  by  such  charter,  delegate  to  an  individual  the  power 
of  appointing  the  first  members  of  such  corporation  ;  or  may,  at  all  events,  ai)])oint 
a  penson  to  a.scertain  the  individuals  who  compose  the  class  to  whom  the  charter 
is  granted.  [Lord  Denman,  C.  J.,  and  Williams,  J.,  diss.]— G.  The  provisions  of 
the  5  &  6  Will.  4,  c.  76,  as  to  the  machinery  for  the  formation  and  revision  of 
the  't)urgess  lists,  being  applicable  only  to  then  existing  corporations,  and  to  the 
particular  poiiod  at  which  that  .act  took  effect,  need  not  be  precisely  followed  in 
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the  case  of  new  corporations,  created  by  chaiter  under  the  powers  conferred  on 
the  Crown  by  the  1  Vict.  c.  78,  s.  49,  but  may  be  followed  cy  prts.  Therefore, 
the  appointment,  in  such  charter,  of  individuals  named  therein,  to  make  out  and 
revise  the  lists,  and  to  act  as  returning  officer  at  the  first  election  under  such 
charter,  is  good.  So  also,  days  for  holding  the  first  elections,  though  not  agreeing 
with  those  named  for  the  elections  in  the  5  &  6  Will  4,  c.  76,  may  be  appointed 
by  such  charter. — 7.  Nor  is  such  charter  void,  because  it  directs  the  person 
appointed  to  make  out  the  first  list,  to  include  in  it  only  "  all  inhabitant  house- 
holders within  the  borough  who  shall  possess  the  qualification  required  by  the 
5  &  6  Will.  4,  c.  76,"  instead  of  including  also  all  persons  occupying  shops,  &c., 
within  the  borough,  and  being  inhabitant  householders  residing  within  seven 
miles  thereof,  according  to  the  schedule  to  that  act.  [Williams,  J.,  dubitante.] — 
8.  The  stat.  5  &  6  Will.  4,  c.  76,  s.  103,  empowers  the  Crown  to  grant  a  separate 
court  of  quarter  sessions,  on  petition  of  the  council  of  any  borough,  "  setting  foi'th 
the  grounds  of  the  application,  the  state  of  the  gaol,  and  the  salary  they  are  willing 
to  pay  the  Eecorder  in  that  behalf  :  " — Held,  that  a  plea,  stating  that  the  applica- 
tion was  "  by  petition  to  her  said  Majesty  in  council,  setting  forth  the  matters  in 
and  by  the  said  act  of  Parliament,  intituled,  an  Act,  &c.,  in  that  behalf  required 
and  directed,"  was  sufficient  after  verdict. 

[S.  C.  10  L.  J.  Ex.  495.     See  further,  p.  389,  post.] 

Case.  The  declaration  stated,  that  before  and  at  the  time  of  the  committing  of 
the  grievances  thereinafter  men-[2]-tioned,  and  from  thence  until  the  commencement 
of  this  suit,  there  were,  and  of  right  ought  to  have  been  and  to  be,  divers,  to  wit,  six 
coioners  of  her  Majesty  the  Queen  in,  of,  and  for  the  county  palatine  of  Lancaster, 
of  which  coroners  the  plaintiff,  before  and  at  the  time  of  the  committing  of  the 
grievances  thereinafter  mentioned,  and  from  thence  until  &c.,  was  one,  and,  during 
the  time  aforesaid,  had  of  right  been  and  acted  as  such  coroner,  and  taken  inquisitions 
for  our  lady  the  Queen  as  such  coroner,  on  the  view  of  the  bodies  of  divers  persons 
lying  dead  within  divers  places  in  the  said  county,  and  amongst  others  within  the 
township  of  Chorlton-upon-Medlock,  and  during  the  time  aforesaid,  of  right  ought  to 
have  been  and  acted  as  such  coroner,  and  taken  inquisitions  within  the  said  township, 
and  still  of  right  ought  so  to  be  and  act,  and  take  inquisitions  as  aforesaid,  and  during 
all  the  time  aforesaid,  by  reason  of  the  premises,  had  been  and  was  and  still  is  of  right 
entitled  to  divers  fees,  perquisites,  and  emoluments  for  so  doing  and  being :  And 
wherea.s,  before  the  com-[3]-mencement  of  this  suit,  to  wit,  on  the  14th  of  May  1839, 
the  body  of  one  Bridget  Garratty,  then  lying  and  being  dead  in  the  said  township, 
and  within  the  jurisdiction  of  plaintiff  as  such  coroner  as  aforesaid,  the  said  Bridget 
Gariatty  having  heretofore,  to  wit,  on  the  same  day  and  year,  died  suddenly,  and  not 
from  disease  or  in  the  course  of  natui-e,  the  plaintiff,  as  such  coroner  as  aforesaid,  was, 
before  the  committing  of  the  grievances  thereinafter  mentioned,  about  to  take  an 
inquisition  for  our  lady  the  Queen  on  the  view  of  the  said  body,  touching  the  death 
of  the  said  Bridget  Garratty,  as  he  was  lawfully  entitled  to  do,  and,  but  for  the 
committing  of  the  grievances  thereafter  mentioned,  would  have  done,  and  had  then 
and  there,  to  wit,  on  the  day  and  year  aforesaid,  duly  issued  his  precept  for  summoning 
a  jury  for  that  purpose,  and  ought  to  and  should  have  been  entitled  to  receive  divers 
fees  and  emoluments  for  so  doing  as  aforesaid ;  Yet  the  defendant,  not  then  being  one 
of  the  coroners  of  our  said  lady  the  Queen  of  or  for  the  said  county,  or  having  authority 
to  take  inquisitions  as  a  coroner  within  the  said  township,  but  wrongfully  intending 
to  injure  the  plaintiff,  and  to  disturb  and  annoy  him  in  his  said  office  of  coroner  as 
aforesaid,  and  to  deprive  him  of  the  same,  and  of  the  profits,  fees,  and  emoluments 
belonging  thereto,  and  derivable  in  respect  thereof,  afterwards,  and  after  the  said 
plaintiff  had  so  issued  his  precept  as  aforesaid,  before  the  commencement  of  this  suit, 
to  wit,  on  the  day  and  year  last  aforesaid,  and  within  the  said  last-mentioned  town- 
ship, wrongfully,  and  without  lawful  authority  in  that  behalf,  took  an  inquisition  for 
our  lady  the  Queen  as  a  coroner  of  and  for  our  said  lady  the  Queen,  having  authority 
to  take  inquisitions  as  coroner  within  the  said  township,  on  the  view  of  the  said  body 
so  being  and  lying  dead  as  aforesaid,  and  thereby  then  and  there  greatly  hindered, 
disturbed,  and  annoyed  the  plaintiff  in  the  exercise  and  enjoyment  of  the  said  office 
of  coroner,  and  thereby  prevented  the  said  plaintiff  from  having  and  [4]  receiving 
the  fees,  profits,  and  emoluments  belonging  thereto  and  derivable  therefrom,  and  which 
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the  plaintiff  might  aii'l  otherwise  would  have  had  and  received  ;  to  the  great  nuisance 
of  the  plaintitr  in  his  said  otfice,  &c. 

The  defendant  pleaded,  that  heretofoie,  and  after  the  passing  of  a  certain  act  of 
Parliament  passed  in  the  year  of  our  Lord  1837,  intituled  "An  Act  to  amend  an  Act 
for  the  Regulation  of  Municipal  Corporations  in  England  and  Wales"  [7  W.  4  & 
1  Vict.  c.  78,  s.  49],  to  wit,  on  the  21st  day  of  March  1838,  the  inhabitant  householders 
of  the  borough  of  Manchester,  in  the  county  palatine  of  Lancaster,  did  petition  her 
most  gracious  Majesty  the  Queen  to  grant  to  them  the  said  inhabitant  householders  a 
charter  of  incorporation;  that  afterwards,  to  wit,  on  the  said  21st  day  of  March  1838, 
her  said  Majesty  ordered  that  the  same  petition  should  be  taken  into  consideration 
by  her  said  Majesty's  Privy  Council  on  the  1st  day  of  May  1838;  that  afterwards, 
to  wit,  on  the  23rd  day  of  March  1838,  due  notice  of  the  said  petition,  and  of  the 
said  time  when  the  same  was  so  ordered  to  be  taken  into  consideration  by  her  said 
Majesty's  Privy  Council,  was  accordingly  duly  published  in  the  London  Gazette, 
more  than  one  month  before  such  petition  was  to  be  considered,  and  more  than 
one  month  before  the  said  dav  on  which  the  same  was  ordered  to  be  taken  into 
consideration,  as  aforesaid  ;  and  that  afterwards,  and  after  more  than  one  month 
after  the  said  publication  of  such  notice  as  afoi'esaid  had  elapsed,  to  wit,  on  the  said 
1st  day  of  May  1838,  being  the  said  day  on  which  the  said  petition  had  been  so 
ordered  to  be  taken  into  consideration  as  aforesaid,  her  Majesty's  Privy  Council  did  pro- 
ceed to  consider  the  said  petition,  and  afterwards,  and  after  the  consideration  thereof, 
to  wit,  on  the  day  and  year  aforesaid,  the  said  Privy  Council  did  advise  her  Majesty 
to  grant  a  charter  of  incorporation  for  the  district  comprised  within  the  boundaries  of 
the  townships  of  Manchester,  Chorlton-upon-Medlock,  Hulme,  Ardwick,  Bes-[5]-wick, 
and  Cheetham,  in  the  said  county  palatine  of  Lancaster ;  which  said  townships, 
together  with  the  townships  of  Newton,  Harpurhev,  and  Bradford,  comprise  the 
boundaries  of  the  pari  amentary  borough  of  Manchester,  as  the  same  were  settled 
and  determined  by  an  act  passed  in  the  reign  of  His  Majesty  King  William  the 
Fourth,  intituled,  i*i;c.  [2  Will.  4,  c.  64] :  and  thereupon  afterwards,  to  wit,  on  the 
23rd  day  of  October  1838,  her  Majesty,  by  the  advice  of  her  said  Privy  Council,  by 
certain  letters  patent  under  the  Great  Seal  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  the  date  whereof  is  the  day  and  year  last  aforesaid,  which  said  letters 
patent  the  defendant  now  biings  into  Court  here,  did  grant  such  charter  of  incorpora- 
tion as  afoiesaid.  The  plea  then  set  forth  the  substance  of  the  charter,  by  which,  after 
reciting  the  stat.  7  Will.  4  &  1  Vict.  c.  78,  s.  49,  and  the  facts  previously  stated  in 
the  plea,  her  Majesty  did  grant  and  declare,  that  the  inhabitants  of  the  l)orough  of 
Manchester,  comprised  within  the  district  thereinbefore  described,  and  their  successors 
should  be  for  ever  thereafter  one  body  politic  and  corporate,  in  deed,  fact,  and  name, 
and  that  the  said  body  corporate  should  be  called  "The  Mayor,  Aldermen,  antl 
Burgesses  of  the  Borough  of  Manchester,  in  the  county  of  Lancaster,"  and  them,  by 
the  name  of  the  m.iyor,  aldermen,  and  burgesses  of  the  borough  of  Manchester,  in  the 
county  of  Lancaster,  into  one  body  corporate  and  politic,  in  deed,  fact,  and  name,  did 
for  her  said  Majesty,  her  heirs  and  successors,  erect  and  constitute  by  those  presents, 
and  her  said  Majesty  did  grant  to  the  said  body  corporate,  that  by  the  same  name 
the}'  should  have  perpetual  succession,  &c.  &c.  And  her  .said  Majesty  did  further 
will,  grant,  and  declare,  that  the  council  ('f  the  said  borough  should  consist  of  a  mayor, 
sixteen  aldermen,  and  forty-eight  councillors,  to  be  respectively  elected  at  such  times 
and  places,  and  in  such  manner,  as  the  mayor,  aldermen,  and  councillors  for  the 
boroughs  named  in  the  schedules  to  the  said  act  for  the  regulation  [6]  of  municip.d 
corporations  in  England  and  Wales  [5  &  (i  Will.  4,  c.  76],  except  that  the  first  mayor, 
aldermen,  and  councillors  for  the  said  borough  should  be  respectively  elected  at  such 
times  and  places,  and  in  such  manner  as  thereinafter  mentioned  ;  and  that  the  said 
mayor,  aldermen,  and  councillors  so  to  be  elected  for  the  said  borough  of  Manchester, 
should  respectively  have,  e.xercise,  and  enjoy  all  the  powers,  immunities,  and  privi- 
leges, and  be  subject  to  the  same  duties,  penalties,  lialjilities,  and  discjualilications,  as 
the  mayors,  aldermen,  and  councillors  of  the  said  several  boroughs  enumerated  in 
the  said  act  for  the  legulation  of  municipal  corporations  in  Kngl.and  and  Wales,  as  far 
as  the  same  are  .applicable  to  the  .said  borough  of  Manchester.  And  her  said  Majesty 
did  further  will,  grant,  and  declare,  that  the  s.iid  borough,  comprised  within  the 
district  thereinbefore  described,  should  be  divided  into  fifteen  wards  [naming  them 
and  defining  theii    limits,  and  the  number  of  councillors  to  be  returned  by  each]. 
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And  her  said  Majesty  did  further  will,  grant,  and  declare,  that  David  Price,  Esq., 
should,  on  the  29th  daj'  of  October  in  the  then  present  year,  make  out  an  alphabetical 
list,  to  be  called  the  Burgess  List,  of  all  inhabitant  householders  within  the  said 
borough  who  should  possess  the  qualification  required  by  the  said  act  for  the  regula- 
tion of  municipal  corporations  in  England  and  Wales  to  be  possessed  by  burgesses  of 
any  of  the  boroughs  enumerated  in  the  said  act,  and  should  cause  a  copy  of  such 
burgess  list  to  be  fixed  in  some  public  or  conspicuous  situation  within  the  said  borough, 
during  eight  days  before  the  eighth  day  of  November  in  that  year  ;  and  that  every 
inhabitant  householder  so  possessed  as  aforesaid,  whose  name  should  have  been 
omitted  in  such  burgess  list,  and  who  should  claim  to  have  his  name  inserted  therein, 
should,  on  or  before  the  said  8th  day  of  November  in  the  then  present  year,  give 
notice  thereof  to  the  said  David  Price  ;  and  that  every  person  whose  name  should 
have  been  inserted  in  such  burgess  list  might  object  to  [7]  any  other  person  as  not 
being  entitled  to  have  his  name  retained  in  the  said  burgess  list ;  and  every  person  so 
objecting  should,  on  or  before  the  day  and  year  last  aforesaid,  give  to  the  said  David 
Price,  and  also  give  to  the  person  so  objected  to,  or  leave  at  the  premises  for  which  he 
should  appear  to  be  rated  in  such  burgess  list,  notice  thereof  in  writing,  which  said 
notice  should  specify  the  name  of  such  person,  the  nature  of  the  property  for  which 
he  should  be  rated,  and  the  street  or  other  place  in  the  said  borough  where  the  said 
property  should  be  situated  ;  and  the  said  David  Price  should  include  the  names  of 
all  persons  so  claiming  to  be  inserted  in  the  said  burgess  list,  in  a  list,  and  should  also 
include  the  names  of  all  persons  so  objected  to  as  not  entitled  to  be  retained  in  the 
said  buigess  list,  in  a  list,  and  should  cause  copies  of  such  several  lists  to  be  fixed  in 
some  public  or  conspicuous  situation  within  the  said  borough,  during  eight  days  before 
the  23rd  day  of  November  in  that  year :  and  her  said  Slajesty  did  thereby  appoint 
Edward  Eushton,  Esq.,  barrister  at  law,  to  revise  the  said  burgess  list,  as  well  as  the 
list  of  claimants  and  objections,  on  the  28th  day  of  November  in  that  year,  in  the 
manner  directed  in  the  said  act  for  regulating  municipal  corporations  in  England 
and  Wales.  [The  charter  then  directed  that  the  first  election  of  councillors  should  be 
held  on  the  l-tth  of  December  in  that  year  ;  that  the  aldermen  should  be  elected  and 
assigned  to  the  respective  wards  on  tlie  15th  of  December,  and  that  the  mayor  should 
be  elected  on  the  15th  of  December;  and  appointed  a  returning  officer,  with  the 
powers  given  by  the  5  &  6  Will.  4,  c.  76,  to  the  mayor  and  assessors  at  elections  of 
councillors  :  it  then  granted  to  the  corporation  a  court  of  record  for  the  recovery  of 
debts,  damages,  or  rent  not  exceeding  201.]  And  the  defendant  further  says,  that 
after  the  passing  of  the  said  charter,  to  wit,  on  the  25th  day  of  October  1838,  the 
same  was  duly  accepted  and  received  by  the  .said  inhabitants  of  the  said  borough  of 
Manchester,  [8]  comprised  within  the  said  district,  and  that  such  proceedings  were 
afterwards  had  and  taken  upon  the  said  charter,  that  the  said  burgess  list,  and  the 
lists  of  claimants  and  objections  in  the  said  charter  mentioned,  wei'e  in  due  form  of 
law  respectively  made  out,  fixed,  published,  and  notified  according  to  the  said  direc- 
tions of  the  said  charter,  to  wit,  by  &c.,  and  at  and  during  the  s;dd  resfiective  times 
in  the  said  charter  in  that  behalf  specified  ;  and  the  said  burgess  list,  and  the  said  lists 
of  claimants  and  objections,  were  in  due  form  of  law,  according  to  the  said  charter, 
revised  at  the  time  in  the  said  charter  in  that  behalf  specified,  by  &c.,  in  the  manner 
directed  by  the  said  act  for  regulating  municipal  corporations  in  England  and  Wales. 
And  the  defendant  further  says,  that  afterwards,  to  wit,  on  the  days  in  the  said 
charter  in  that  behalf  specified,  the  said  respective  elections  of  mayor,  aldermen,  and 
councillors  in  and  for  the  said  borough,  were  respectively  had  and  held  according  to 
the  said  charter,  and  in  the  manner  thereby  directed  ;  and  that  on  the  said  14th  day 
of  December  1838,  at  the  said  first  election  of  councillors,  forty-eight  persons  in  that 
behalf,  duly  qualified,  were,  according  to  the  provisions  of  the  said  charter,  duly 
elected  councillors  of  and  for  the  said  boiough,  and  did  then  accept  the  said  office, 
and  make  and  subscribe  the  declarations  in  that  behalf  required  by  law ;  and  that 
afterwards,  to  wit,  on  the  15th  day  of  December  in  the  same  year,  sixteen  persons, 
duly  qualified  in  that  behalf,  were  duly,  and  according  to  the  provisions  of  the  said 
charter,  elected  aldermen  of  and  for  the  said  boi-ough,  and  did  then  accept  the  said 
office,  and  make  and  subscribe  the  declarations  required  by  law  in  that  behalf,  and 
were  rightly  assigned  to  the  said  respective  wards,  according  to  the  directions 
of  the  said  charter;  and  that  afterwards,  to  wit,  on  the  15th  day  of  December 
1838,  at  the  said  borough,  one  of  the  said  aldermen,  being  a  person  duly  qualified 
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in  that  behalf,  to  wit,  Thomas  Potter,  Esq.,  was  duly,  and  according  to  the  pro- 
[9]-visions  of  the  said  charter,  elected  mayor  of  and  for  the  said  borough,  and  did 
then  accept  the  said  office,  and  make  and  subscribe  the  declarations  required  by  law 
in  that  behalf ;  and  thereupon  and  thereby  the  council  of  the  said  borough,  to  wit, 
then,  became  and  was  complete,  and  so  hath  always  remained  and  continued  hitherto  ; 
and  the  said  mayor,  aldermen,  and  councillors,  to  wit,  then  became  and  were,  and 
thenceforth  always  have  been,  the  council  of  the  said  borough  of  Manchester.  And 
the  defendant  further  says,  that  afterwards,  to  wit,  on  the  7th  day  of  February  1839, 
our  .said  lady  the  Queen,  upon  the  petition  of  the  said  council  in  that  behalf  duly 
made,  did,  in  due  form  of  law,  by  her  certain  letters  patent  under  her  seal  of  the 
duchy  of  Lancaster,  bearing  date  the  day  and  year  last  aforesaid,  and  now  here  brought 
into  Court  by  the  defenthmt,  grant  a  commission  of  the  peace  for  the  said  borough  of 
Manchester,  being  within  and  parcel  of  the  county  palatine  and  duchy  of  Lancaster, 
by  which  same  letters  patent  her  said  Majesty  assigned  J.  F.  Foster,  Esq.,  D.  Maude, 
Esq.,  and  divers  others  their  fellows,  and  every  of  them,  jointly  and  severally  her 
Majesty's  justices  to  keep  her  peace  in  and  throughout  the  said  borough  of  Manchester  ; 
and  afterwards,  to  wit,  on  the  1st  daj'  of  March  1839,  the  said  council  of  the  said 
borough  were  desirous  that  a  separate  court  of  quarter  sessions  of  the  peace  should 
be  holden  in  and  for  the  said  borough  of  Manchester,  and  did  duly  signify  the  same 
by  petition  to  her  said  Majesty  in  council,  setting  forth  the  matters  in  and  by  the 
said  act  of  Parliament,  intituled  &c.,  [5  &  6  Will.  4,  c.  76,  s.  103,]  in  that  behalf 
required  and  directed  ;  and  thereupon  her  said  Majesty,  to  wit,  on  the  1st  day  of 
April  1839,  was  graciously  pleased  to  grant  that  a  separate  court  of  quarter  sessions 
should  be  thenceforward  holden  in  and  for  such  borough,  and  did  accordingly,  by  and 
with  the  advice  of  her  said  Privy  Council,  to  wit,  on  the  day  and  year  last  aforesaid, 
by  her  Majes-[10]  ty's  letters  patent  under  the  Great  Seal,  &c.,  bearing  date  the  day 
and  year  last  aforesaid,  in  due  form  of  law  grant  unto  the  same  borough,  that  a  separate 
court  of  quarter  sessions  should  thenceforward  be  holden  in  and  for  the  said  borough, 
according  to  the  provisions  of  the  said  act  to  provide  for  the  regulation  of  municipal 
corporations  in  England  and  Wales.  And  the  defemlant  further  saith,  that  the  said 
grant  of  the  said  court  of  quarter  sessions  was,  to  wit,  on  the  2nd  day  of  April,  in  the 
year  of  our  Lord  1839,  duly  signified  to  the  said  council  of  the  said  borough  of 
Manchester,  and  that  afterwards,  and  within  ten  days  next  after  the  same  grant  had 
been  so  signified  to  the  said  council  of  the  said  borough  of  Manchester,  to  wit,  on  the 
8th  day  of  April,  in  the  year  of  our  Lord  1839,  the  said  council  of  the  said  borough 
of  Manchester  did,  in  due  form  of  law,  appoint  the  said  defendant,  being  a  fit  and 
proper  person  in  that  behalf,  and  not  being  an  alderman  or  councillor  of  the  said 
borough,  or  of  any  other  borough,  to  be  coroner  of  and  for  the  said  borough  of  Man- 
chester, so  long  as  he  should  well  behave  himself  in  his  said  office  of  coroner,  which 
said  office  he  the  said  defendant,  to  wit,  then,  accepted  and  took  upon  himself,  and 
then  duly  made  and  subscribed  the  declaration  liv  law  required  in  that  behalf,  and 
then  became  and  was,  and  henceforth  hitherto  hath  been,  and  still  is,  coroner  of  and 
for  the  said  borough  of  Manchester : — of  all  which  said  several  premises  in  this  plea 
mentioned,  the  plaintitt"  heretofore,  and  before  the  committing  of  the  said  alleged 
grievances,  to  wit,  on  the  said  8th  day  of  April  1839,  had  notice;  and  thereupon 
afterwards,  to  wit,  a  little  before  the  said  time  when  iV:c.,  he  the  said  defendant,  so 
being  such  coroner  of  and  for  the  said  borough  as  aforesaid,  had  notice  of  the  body 
of  the  said  Bridget  (iarralty  then  and  there  lying  dead  in  the  said  township  of  Chorltoii- 
u]K)n-Medlock,  in  the  said  declai-ation  mentioned,  being  the  same  township  of  Chorlton- 
ujion-Medlock  in  the  [11]  said  charter  of  incorporation  mentioned,  and  being  part  and 
parcel  of  the  said  borough  of  Manchester  so  incorporated  as  aforesaid,  and  being 
within  the  jurisdiction  of  him  the  defendant  as  such  coronei'  of  the  same  borough  as 
aforesaid  ;  and  which  said  Bridget  (Jarratty  had  died  suddenly,  as  in  the  declaration 
mentioned,  whilst  he  the  defendant  was  such  coi-ouer  of  the  said  borough  as  aforesaid, 
and  witiiin  the  year  and  the  day  in  the  said  declaration  mentioned  ;  whercuj)on  he 
the  defendant,  being  and  as  such  coroner  of  the  said  borough  as  aforesaid,  a  little 
before  the  .said  time  when  &c.,  did  duly  issue  his  precept  as  such  coroner  as  last  afore- 
said, for  summoning  a  jury  for  the  purpose  of  taking  an  inquisition  for  our  lady  the 
Queen,  on  the  view  of  the  said  body  then  and  there  lying  dead,  touching  the  death 
of  the  said  Bridget  Garratty  ;  and  afterwards,  to  wit,  at  the  said  time  when  &c.,  as 
and  being  such  coroner  of  the  said  borough  as  aforesaid,  did,  in  due  form  of  law,  take 
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an  inquisition  for  our  said  lady  the  Queen,  as  coroner  for  our  said  lady  the  Queen  in 
and  for  the  said  borough,  on  the  view  of  the  said  body  so  then  lying  and  being  dead 
as  aforesaid,  within  the  said  borough  and  within  his  jurisdiction  as  such  coroner  of 
the  same  borough  as  aforesaid,  as  he  lawfully  might  and  was  bound  to  do  for  the  cause 
aforesaid  :  which  are  the  same  grievances  in  the  said  declaration  mentioned,  whereof 
the  plaintiff  hath  above  complained  against  him  the  defendant.     Verification. 

The  plaintiff,  by  his  replication,  after  craving  oyer  of  the  charter,  which  was  set 
out  in  ha3C  verba,  alleged,  that  the  inhabitant  householders  of  the  borough  of  Manchester 
did  not  petition  her  most  gracious  Majesty  to  grant  to  them  the  said  inhabitant  house- 
holders a  charter  of  incorporation,  and  that  such  charter  was  not  duly  accepted  or 
received  by  the  inhabitants  of  the  said  borough  of  Manchester,  in  manner  and  form 
as  in  the  plea  alleged  :  upon  which  issue  was  joined. 

The  cause  came  on  for  trial  before  Maule,  B.,  at  the  [12]  Liverpool  Summer 
Assizes,  1839.  It  was  proved  on  the  part  of  the  defendant,  that  on  the  2nd  of 
February  1 8.38,  a  requisition  was  presented  to  the  boroughreeve  and  constables  of 
the  borough  of  Manchester,  signed  by  944  persons,  requesting  them,  as  returning 
officers  of  Manchester,  to  call  a  meeting  of  the  rate-payers  of  the  borough,  to  consider 
the  propriety  of  petitioning  the  Queen  in  council  for  a  charter  of  incorporation, 
according  to  the  stat.  5  &  6  Will.  4,  c.  76.  The  meeting  was  accordingly  called  by 
a  notice  published  in  all  the  Manchester  newspapers,  and  signed  by  the  boroughreeve 
and  constables,  as  follows  : — "  In  compliance  with  the  foregoing  requisition,  we,  the 
undersigned,  do  hereby  convene  a  public  meeting  of  the  rate-payers  of  the  borough, 
to  be  held  in  the  forenoon  of  Friday  the  9th  instant,  at  half-past  ten  o'clock  precisely, 
in  the  large  room  of  the  Town  Hall,  Manchester,  for  the  purpose  therein  specified." 
The  meeting  was  held  accordingly  on  that  day,  about  a  thousand  persons  being 
present,  and  considerable  pains  having  been  taken  that  none  but  rate-payers  should 
be  admitted  ;  and  it  was  decided,  by  a  large  majority  of  those  present  at  the  meeting, 
upon  a  shew  of  hands,  that  a  petition  should  be  presented  to  her  Majesty  for  a  charter 
of  incorporation.  A  committee  was  then  appointed  to  prepare  the  petition,  and  to 
procure  and  arrange  the  signatures  to  it ;  and  district  committees  were  formed  for 
the  latter  purpose  in  the  several  townships  within  the  borough. 

The  petition  was  signed  by  11,783  persons,  all  of  whom  were  rate-payers,  and 
several  thousands  of  whom  were  inhabitant  householders,  resident  within  those  town- 
ships of  the  parliamentary  borough  of  Manchester  to  which  the  charter  of  incorpora- 
tion was  .afterwards  granted,  as  stated  in  the  plea.  On  the  12th  March  1838,  the 
petition  was  lodged  with  the  Privy  Council;  on  the  21st  March  an  order  was  made 
by  the  Privy  Council,  that  the  petition  should  be  taken  into  consideration  on  the 
1st  May  follow-[13]-ing,  and  an  advertisement  to  that  effect  was  published  in  the 
London  Gusetle.  On  that  day  it  was  taken  into  consideration  accordingly.  On  the 
15th  of  August,  the  Privy  Council  made  an  order  thereupon  for  the  grant  of  a  charter, 
and  it  accordingly  passed  the  Great  Seal,  bearing  date  the  23rd  October  1838. 

For  the  plaintiff,  evidence  was  tendered  to  shew  that  a  counter  petition,  signed 
by  a  greater  number  of  inhabitant  householders  of  the  borough  of  Manchester,  and 
also  by  a  greater  number  of  those  persons  who  would  become  burgesses  under  the 
opei'ation  of  the  chart!  i-,  when  granted,  than  those  who  had  signed  the  former  petition, 
was  presented  to  her  Majest;y  before  the  1st  May  1838.  It  was  admitted,  also,  that 
neither  of  these  petitions  was  signed  by  an  actual  majority  of  the  inhabitant  house- 
holders, or  rate-payers,  of  the  borough  of  Manchester,  or  of  the  district  to  which  the 
charter  was  afterwards  granted. 

The  learned  Judge  having  expressed  his  opinion,  that  notwithstanding  such 
counter  petition,  the  Crown  had  power  to  grant  a  charter,  upon  the  recommendation 
of  the  Privy  Council,  under  the  7  Will.  4  &  1  Vict.  c.  78,  s.  49,  upon  the  first  petition, 
a  bill  of  exceptions  was  tendered  on  the  part  of  the  plaintiff,  and  a  verdict  was  taken 
for  the  defendant. 

The  bill  of  exceptions  stated  the  evidence,  and  the  direction  of  the  learned  Judge, 
as  follows  : — "  And  upon  the  trial  of  the  said  issue,  it  was  given  in  evidence  on  the 
part  of  the  defendant,  in  support  of  the  affirmative  of  the  said  issue  above  joined 
tietween  the  parties,  that  a  requisition,  signed  by  many  of  the  inhabitant  householders 
of  the  said  borough  of  Manchester,  was,  on  the  2nd  day  of  February  1839,  presented 
to  the  boroughreeve  and  constables  of  Manchester  aforesaid,  bj'  which  said  requisitions 
the  said  boroughreeve  and  constables  weie  requested  to  call  a  meeting  of  the  rate- 
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paj'ers  of  the  said  borough  of  Man-[14]-chester,  to  consider  the  propriety  of  petitioning 
her  said  Majesty  for  a  charter  of  incorporation,  according  to  the  statute  in  that  case 
made  and  provided,  and  that,  in  pursuance  of  the  said  requisition,  a  public  meeting  of 
the  rate-payers  of  the  said  borough  of  Manchester  was  called  b^-  the  said  boroughreeve 
and  constables,  and  was  afterwards,  on  the  9th  day  of  February  l.'"39,  held  pursuant 
to  public  advertisement  ;  and  that  at  the  said  public  meeting  many  of  the  said  rate- 
pjiyers,  to  the  number  of  1000,  did  attend,  and  that  all  rate-paj'ers  of  the  said  borough 
who  chose  to  attend  had  access  to  the  said  meeting;  and  that,  at  the  said  meeting, 
a  resolution  was  proposed,  seconded,  and  after  discussion  was  agreed  to  by  a  large 
majority  of  the  said  meeting,  that  a  petition  should  be  presented  to  her  Majest}^  the 
Queen  for  a  charter  of  incorporation  ;  and  that  at  the  said  meeting  a  certain  other 
resolution  was  proposed,  seconded,  and  adopted  by  the  said  meeting,  for  the  appoint- 
ment of  a  committee  to  prepare  such  petition  as  aforesaid  ;  and  that  shortlv  after- 
wards, a  petition  to  her  said  Majesty  for  such  grant  of  incorporation  as  aforesaid  was, 
in  pursuance  of  the  tirst-nientioned  resolution,  prepared  by  the  said  committee,  and 
the  same  petition  was  afterwards  signed  by  4000  of  the  inhai)itant  householders  of  the 
said  borough  of  Manchester,  the  greater  part  thereof  being  rate-payers  in,  and  inhabi- 
tant householders  of  the  district  for  which  the  said  charter  in  the  said  plea  mentioned 
was  giaiited,  and  being  persons  qualified  to  be  burgesses  under  such  charter,  but  the 
number  of  such  persons  so  signing  the  said  petition  did  not  constitute  a  majority  of 
the  whole  number  of  the  inhabitant  householders,  who  amount  to  48,000  ;  and  that 
the  said  petition,  being  the  petition  in  the  said  plea  mentioned,  was  afterwards  duly 
presented  to  her  said  Majesty  the  Queen, and  was  duly  lodged  in  the  Privy  Council  Office, 
and  was  referred  by  her  said  Majesty  to  the  consideration  of  her  said  Priv}'  Council, 
;is  in  the  said  plea  in  that  behalf  men-[15]-tioned  :  and  it  was  further  proved  on 
behalf  of  the  defendant,  that  the  said  charter  in  the  plea  mentioned  was  accepted,  as 
in  the  said  plea  in  that  behalf  is  mentioned^  And  the  counsel  learned  in  the  law  of 
the  plaintiti',  then,  for  the  purpose  of  shewing  that  her  Majesty  had  not  authority 
to  grant  the  charter  in  question  under  the  said  petition,  gave  in  evidence  that  6000 
of  such  inhabitant  householders  as  aforesaid,  the  greater  part  thereof  being  rate-payers 
in  and  inhabitant  householders  of  the  district  for  which  the  said  charter  in  the  plea 
mentioned  was  granted,  and  being  persons  qualitied  to  be  burgesses  under  the  said 
charter,  and  being  a  number  not  constituting  a  majority  of  the  whole  number  of  such 
inhabitant  householders,  had,  after  the  said  first-mentioned  petition  had  been  presented 
to  her  Majesty,  and  before  the  day  for  taking  the  same  into  consideration  by  her 
Majesty's  said  Privy  Council,  petitioned  her  Majesty  not  to  grant  the  charter  in 
question  :  Whereupon  the  said  Baron  then  declared  his  opinion  to  the  jury,  that, 
notwithstanding  such  petition  as  last  aforesaid,  her  Majesty  had  authority  and  power, 
on  the  recommendation  of  her  Privy  Council,  to  grant  the  said  charter  as  on  the 
first-mentioned  petition,  by  virtue  of  the  statute  in  that  case  made  and  provided,  and 
with  such  direction  left  the  case  to  the  jury,  and  the  jury  thereupon  then  and  there 
gave  their  verdict  for  the  defendant :  whereupon  counsel  for  the  plaintiff  did  then 
and  there,  on  behalf  of  the  plaintiff,  except  to  the  said  opinion  and  diiection  of  the 
said  Baron  on  the  said  issue,  and  insisted  that  the  facts  proved  were  sufficient  to  shew 
that  her  said  Majesty  the  Queen  had  no  authority  or  power  to  grant  such  charter  as 
aforesaid,  upon  the  said  first-mentioned  petition." 

A  writ  of  error  having  been  brought  upon  this  bill  of  exceptions,  the  case  was 
argued  in  Easter  Vacation,  1840,  and  again  (by  the  direction  of  the  Court)  in  the 
following  Michaelmas  Vacation,  by  Cresswell  for  the  plaintilf,  and  [16]  the  Attorne}'- 
General  for  the  defendant. (a)      The  following  is  the  substance  of  their  arguments  : — 

Arguments  for  the  plaintiff  Fii'st,  there  was  no  such  petition  to  the  Crown  in 
this  case  as  would  authorize  her  Majesty  to  grant  tiie  charter  of  incorporation  in 
question.  Secondly,  even  if  there  was,  the  charter  itself  coiit.iins  several  inherent 
defects  which  render  it  invalid,  and  not  in  confornn'ty  with  the  authority  given  to  the 
Crown  by  the  Municipal  Corporation  Acts,  5  .fe  G  Will.  4,  c.  76,  s.  141,  and  7  Will.  4 
&  1  Vict.  c.  78,  s.  49. 

I.  The  Crown,  under  the  powers  given  by  the  Municipal  Corporation  Acts,  has 
authority  to  grant  charters  conferring  a  jurisdiction  more  extensive  than  could  have 

(a)  Counsel  for  the  plaintiff,  Cresswell,  Wightraan,  L.  Peel,  Cowling,  and  Wilkins ; 
for  the  defendant,  the  Attorney-General,  Alexander,  Crompton,  and  Brandt. 
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been  granted  by  virtue  of  its  common  law  pi-erogative ;  giving  an  authority  to  levy 
taxes  on  the  subject,  and  interfering  in  other  respects  with  his  common-law  rights. 
Such  statutes,  and  the  charters  granted  under  them,  will  therefore  be  construed  strictly  : 
Cockhurn  v.  Hartey  (2  B.  ^fe  Ad.  SOO),  Buckeridge  v.  Flight  (6  B.  &  C.  49). 

The  141st  section  of  the  stat.  5  &  6  Will.  4,  c.  76,  provides,  that  "  if  the  inhabitant 
householders  of  any  town  or  borough  in  England  or  Wales  shall  petition  his  Majesty 
to  grant  to  them  a  charter  of  incorporation,  it  shall  be  lawful  for  his  Majesty,  by  any 
such  charter,  if  he  shall  think  fit,  by  the  advice  of  his  Privy  Council,  to  grant  the 
same,  to  extend  to  the  inhabitants  of  any  such  town  or  borough,  within  the  district 
to  be  set  forth  in  such  charter,  the  powers  and  provisions  in  this  act  contained  : 
Provided  nevertheless,  that  notice  of  every  such  petition,  and  of  the  time  when  it 
shall  please  his  Majesty  to  order  that  the  same  be  taken  into  consideration  by  his 
Privy  Council,  shall  be  published  [17]  by  royal  proclamation  in  the  London  Gazette, 
one  month  at  least  before  such  petition  shall  be  so  considered."  The  7  Will.  4  & 
1  Vict.  c.  78,  s.  49,  extends  this  provision  to  towns  and  boroughs  not  corporate,  and 
renders  it  unnecessary  that  the  publication  in  the  Gazette  should  be  by  royal  proclama- 
tion. Under  this  enactment,  there  ought  to  be,  in  order  to  warrant  the  grant  of  a 
charter,  a  petition,  representing  the  collective  voice  of  the  inhabitant  householders  of  the 
borough,  and  such  petition  ought,  at  least,  to  proceed  from  a  majority  of  those  who 
take  any  part  either  for  or  against  the  petition,  if  not  from  an  actual  majority  of  the 
inhabitant  householders.  Here  it  was  proved  that  the  petition  against  the  grant  of  a 
charter  was  signed  by  a  much  larger  number  of  persons  who  were  inhabitant  house- 
holders, and  also  qualified  to  be  burgesses  under  the  act  of  Parliament,  than  the 
petition  in  favour  of  such  grant.  The  petition  for  the  charter  is  in  these  cases  sub- 
stituted for  the  acceptance  of  the  charter  after  it  is  granted  ;  for  as  the  powers  given 
by  the  charter  are  to  be  exercised  over  peisons  who  are  not  incorporated,  they  could 
exercise  no  option  as  to  rejecting  or  accepting  it  when  granted  ;  and  it  was  necessary, 
therefore,  that,  before  they  were  made  subject  to  its  powers,  they  should  have  a  voice 
in  the  determination  whether  they  should  be  so  made  subject  or  not.  Now,  with 
reference  to  ordinary  charters,  it  has  always  been  held  that  the  Crown  had  no  power 
to  incorporate  any  persons  against  their  will.  In  Kyd  on  Corporations,  vol.  i.  p.  65, 
it  is  said — "  The  grant  of  a  charter  is  utterly  void,  unless  accepted  by  a  majority  of 
those  to  whom  it  is  addressed  ;  "  and  several  authorities  are  cited.  In  2  Goldsb.  100, 
it  is  said  to  have  been  adjudged,  that  "the  inhabitants  of  a  town  cannot  be  incor- 
porated without  the  consent  of  the  major  part  of  them  ;  an  incorporation  without 
their  con.sent  is  void  "  In  Bogge's  case  (Koll.  Rep.  224),  Coke,  C.  J.,  says — "  Auri  le 
disant  que  il  voilt  avoider  le  charter  [18]  de  4.3  El.  ne  fuit  aucun  cause  a  remover  luy; 
car  moy  semble  tiel  novel  charters  sont  void,  et  moy  semble  que  novel  corporations, 
novel  offices,  et  novel  .  .  .  voilent  overthrowe  cest  relme  ;  auri  peradventure  cest 
pattent  fuit  procure  per  ascun  persons  del  corporation,  et  le  greinder  parte  n'assent 
al  ceo,  e  donque  ceo  ne  lie  le  corporation  ;  quod  fuit  concessum  per  IJod.  que  urge 
cest  reson  auri,  et  dit  que  ascun  private  persons  avoint  procure  un  novel  charter  pur 
le  towne,  et  le  towne  puis  ceo  refuse."  Where,  indeed,  a  charter  is  directed  to  an 
indefinite  as  well  as  to  a  definite  body,  it  may  be  the  law  that  a  majority  of  those  who 
interfere  in  favour  of  the  acceptance,  is  sufficient ;  in  such  case  the  voice  of  the 
majority  would  be  in  law  the  collective  voice  of  the  whole  body.  And  after  the 
membeis  of  the  definite  body  have  accepted  the  charter  by  a  certain  number,  a  good 
corporate  meeting  may  be  held,  and  then  the  voice  of  the  majority  present  at  that 
meeting  being  the  voice  of  the  whole  meeting,  their  acceptance  is  in  law  the  acceptance 
of  the  body  to  whom  the  charter  is  addressed,  all  being  considered  to  be  present.  Vin. 
Abr.  Corporations  (G.  3).  But  the  law  recognises  none  but  a  majority  ;  there  is  no 
doctrine  of  a  reasonable  number  in  such  cases.  So,  in  the  election  of  churchwardens, 
who  are  elected  by  the  inhabitants  in  vestry  assembled,  all  are  considered  as  being 
present  in  the  vestry,  all  having  the  power  to  come  if  they  choose,  and  then  the 
majority  of  those  who  actually  are  present  represent  and  bind  the  whole.  So,  if  a 
church-rate  is  to  be  made,  which  is  by  the  "  inhabitants,"  all  need  not  vote,  but  a 
majority  of  those  who  do  vote  must  vote  for  it,  and  then  it  is  a  rate  made  by  the 
inhabitants,  all  being  in  point  of  law  considered  present  at  a  meeting :  Norris  v.  Staps 
(Hob.  212),  Rogers  v.  Davenant  (1  Mod.  194),  Chamberlain  of  London's  case  (5  Rep.  63), 
Jeffery's  case  (id.  66),  [19]  Reg.  v.  Sutton  (10  Mod.  74),  Rex  v.  Varlo  (Cowp.  24S), 
Campbell  v.  Maund  (5  Ad.  &  KU.  865 ;  1  Nev.  &  P.  558).     Therefore  it  is,  that  when 
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a  poll  is  (leniandcd,  the  election  commences  with  it,  and  e\ervthin<;  anterior  ceases  to 
be  of  the  substance  of  the  election:  Anthony  v.  Seger  {\  Hagg.  Cons.  Kep.  13).  In 
all  cases,  therefore,  whether  they  be  the  acts  of  indefinite  bodies  incorporated,  or  only 
of  parties  exercising  quasi  corporate  functions  for  the  time,  a  majority  must  vote  in 
order  to  bind,  and  that  will  bind,  not  because  it  is  the  voice  of  so  many,  but  because 
it  is  in  law  the  voice  of  the  whole.  Suppose,  instead  of  sending  up  these  two  petitions, 
the  parties  who  signed  them  both  had  all  attended  a  public  meeting  convened  on  the 
subject,  and  4000  had  voted  that  they  should  petition  for  a  charter,  and  6000  that 
they  should  not :  what  force  and  effect  would  the  petition  of  the  4000  have  had  in 
such  a  case  ?  It  would  have  Ijeen  the  petition  of  those  4000  persons,  but  clearly  not 
the  petition  of  the  inhabitant  householilcis.  The  petition  of  the  6000  would  .surely 
be  at  least  as  nuich  so.  That  is  in  substance  the  same  case  as  the  present.  It  never 
could  have  been  the  intention  of  the  legislature,  that  a  charter  should  be  granted 
with  such  e.xtensive  powers  over  the  inhabitant  householders  of  the  borough,  where 
the  majority  were  clearly  indisposed  to  have  it.  It  is  not  a  case  where  they  could 
exercise  that  option  afterwards,  because  the  charter  is  not  addressed  to  the  same 
persons  who  petition  :  the  inhabitant  hou.seholders  are  not  incorporated  at  all.  This 
mode  of  signing  petitions  is  only  a  more  certain  mode  of  indicating  the  voice  of  the 
majority,  there  being  no  mode  of  convening  a  public  meeting  at  which  to  express  the 
will  of  all  the  inhabitants.  In  Re.r  \.  Huijhes  (7  B.  &  Cr.  708;  1  Man.  &  R.  62-5), 
where  there  was  a  meeting  of  the  indefinite  corporate  body,  to  determine  whether 
they  would  accept  the  charter  or  not,  but,  by  reason  of  the  riot  and  violence  at  the 
meeting,  [20]  many  of  them  were  prevented  from  expressing  their  will,  it  was  held 
that  they  might  express  it  otherwise  ;  and  a  p.ipei-  being  signed  by  which  they  signified 
their  acceptance  of  the  charter,  and,  adding  the  signatures  on  that  paper  to  the  names 
of  those  who  voted  at  the  meeting,  it  made  an  actual  majority  of  the  whole  indefinite 
body  ;  this  was  held  to  be  a  good  acceptance.  Here,  there  was  no  pei-son  who  had 
authority  to  call  a  general  meeting  for  the  purpose  ;  and  the  act  of  Parliament  itself 
specifies  the  mode  in  which  the  will  of  the  inhabitants  is  to  be  made  known  to  the 
Crown,  namely,  by  petition.  How  then  are  the  dissentients  to  make  known  theirs? 
Either  they  must  make  it  known  by  a  counter  petition,  or  those  who  do  not  make 
it  known  must  be  taken  as  dissentients.  If  the  latter  be  the  rule,  then  the  petition, 
to  warrant  the  grant  of  a  charter  upon  it,  must  be  signed  by  an  actual  majority  of  the 
whole  body  ;  if  the  former,  then  the  public.ition  in  the  Ga.relfe  may  be  considered  as 
a  notice  to  all  who  are  interested  in  the  matter,  that  if  they  do  not  express  their  voice 
against  the  grant  by  the  day  named  therein,  they  may  in  law  be  considered  as  con- 
curring in  that  petition.  If,  therefore,  those  who  have  petitioned  on  the  one  side 
and  on  the  other  are  to  be  taken  in  law  as  exprcs.sing  the  voice  of  the  whole  body, 
then  the  counter  petition,  being  signed  by  the  majoiity,  must  represent  the  whole 
body,  and  the  petition  is  against  the  charter,  and  there  is  no  petition  of  the  inhabitants  for 
it,  but  only  a  petition  of  4000  persons  residing  and  inhabiting  houses  within  the  district. 
II.  The  next  objection  is,  that  the  charter  is  not  granted  to  the  district  from 
which  the  petition  emanated.  The  petition  is  stated  to  have  been  from  the  inhabiUmt 
householders  of  the  l)orough,  that  is,  the  parliamentary  borough  of  Manchester  :  the 
charter  is  gi-inted  to  the  district  comprised  within  the  boundaries  of  certain  town- 
ships, which,  together  with  the  townships  of  Newton,  Harpurhey,  and  Bradford, 
comprise  the  boundaries  of  the  parliamentary  borough.  If  this  be  good,  the  Crown 
might  equall}'  gr.mt  [21]  a  charter  to  a  district  within  which  not  one  of  the  petitioners 
resided  or  had  .uiy  pioperty.  ITnless  the  charter  is  to  be  granted  to  the  district 
whence  the  petition  emanates,  there  is  no  limit  to  the  power  of  the  Crown  in  this 
respect.  [I'atteson,  J.  The  words  of  the  act,  "within  the  district  to  be  set  forth  in 
the  said  charter,"  nuist  have  some  meaning.]  They  only  mean  that  the  charter  must 
define  the  limits  of  the  borough  ;  but  it  ought  to  define  such  limits  as  will  comprise 
the  whole  of  that  district  from  which  the  petition  emanated.  The  charter  must  define 
the  limits,  because  otherwise  the  seven  miles,  within  which  the  burgesses  may  i-eside, 
cannot  be  measured.  All  corporations  must  be  of  .some  place  ;  and  where  the  inhabi- 
tants are  incorporated  within  a  certain  district,  that  place  ought  to  be  defined  :  Vin. 
Abr.  Corporations  (I).  l.'S).  The  statute  does  not  say,  that,  upon  a  petition  from  a 
town  or  borough,  a  charter  may  be  granted  to  the  inhabitants  of  any  part  thereof, 
but  to  "the  inhabitants  of  such  town  or  borough."  It  might  well  be  that  the  inhabi- 
tants of  particular  townships  would  not  desire  to  bo  incoi-poratcd  by  themselves. 
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III.  There  are  also  various  objections  to  the  charter  upon  the  face  of  it.  First, 
it  apjjoints  dift'erent  days,  for  the  municipal  elections  in  the  first  year,  from  those 
prescribed  by  the  Municipal  Corporation  Act.  The  Crown,  indeed,  had  power,  under 
the  1-lOth  section  of  that  act,  to  alter  the  days  of  elections  in  the  first  year  (1835)  ; 
but  that  was  for  the  special  leason  assigned  in  the  preamble,  viz.  that,  by  reason  of 
the  dela}'  in  the  passing  of  the  act,  its  provisions  could  not  in  that  year  be  carried 
into  efi'ect  on  the  days  originally  appointed.  But  that  section  is  subject  to  an  express 
proviso,  that  nothing  thei'ein  contained  shall  authorize  the  Crown  to  appoint  any  days 
or  times  other  than  those  specified  in  the  act,  for  any  matters  required  to  be  done 
aftei'  the  expiration  of  that  year.  This  charter,  therefore,  ought  in  this  respect  to 
have  followed  the  terms  of  the  statute. 

[22]  Secondly,  the  Crown  had  no  power  itself  to  direct  by  the  charter  the  division 
of  the  borough  into  wards.  The  39th  section  of  the  5  it  (i  Will.  4,  c.  76,  provides  for 
this  being  done,  with  respect  to  the  boroughs  named  in  the  schedule  (A.),  by  a 
barrister,  to  be  appointed  for  that  purpose  by  the  senior  judge  of  assize  then  in 
commission.  The  division  into  wards  is  a  most  important  matter  with  reference  to 
all  municipal  elections,  and  it  is  most  essential  that  it  should  be  so  done  as  fairly  to 
distribute  throughout  the  borough  persons  of  different  political  opinions  :  moreovei', 
it  is  a  permanent  regulation,  which  cannot  be  altered  but  by  statute-  Therefore  it  is, 
that  the  act  of  Parliament  gives  no  power  to  the  Crown  to  do  it,  even  with  the  advice 
of  the  Privy  Council,  but  merely  gives  a  veto  upon  the  judgment  of  the  barrister. 
But  here  the  Crown  assumes  to  itself  to  divide  the  borough  into  wards,  and  to 
prescribe  their  limits  and  boundaries.  This  was  wholly  unnecessary ;  the  Crown 
might  have  called  upon  the  judge  of  assize  to  name  a  barrister  for  the  purpose.  So 
also,  the  assignment  of  the  number  of  councillors  to  each  ward,  which  l)y  this  charter 
is  done  by  the  Crown,  is  by  the  act  of  Parliament  to  be  done  bj'^  the  revising  barrister, 
exercising  an  unbiassed  judgment,  and  giving  to  each  ward  such  a  number  of  councillors 
as  will  fairly  represent  the  numbers  and  the  property  in  the  district. 

Tliirdly,  there  are  several  important  variations  in  the  mode  directed  by  the  charter 
for  the  making  out  of  the  burgess  lists,  from  that  prescribed  by  the  act  of  Parliament. 
In  the  first  place,  the  franchise  is  different,  inasmuch  as  the  charter  makes  the  burgess 
list  to  consist  only  of  the  inhabitant  householders  within  the  borough,  who  shall 
possess  the  qualifications  required  by  the  act;  whereas  the  5  &  6  Will.  4,  c.  76,  s.  9, 
gives  the  franchise  also  to  inhabitant  householders  duly  qualified,  residing  within 
seven  miles  of  the  borough.  This  charter,  therefore,  cuts  off  from  the  right  of  election 
a  great  proportion  of  those  who,  [23]  according  to  the  act  of  Parliament,  would  be 
entitled  to  exercise  the  franchise.  It  is  well  known  that  a  large  luimber  of  the 
wealthier  occupiers  of  property  in  a  commercial  town  reside  beyond  the  limits  of  it. 
Again,  the  list  is  to  be  made  out,  not  on  the  5th  of  September,  as  directed  by  the 
statute  (s.  15),  but  on  the  29th  of  October.  Further,  it  is  to  be  made  out,  not  by  the 
overseers,  who  have  the  custody  of  the  rate  books,  and  know  who  are  the  rated 
occupiers  of  propeity,  but  by  a  person  named  David  Price.  But  he  need  not  have 
taken  upon  him  this  duty  ;  how  could  the  Crown  compel  him  to  make  out  the  lists 
in  proper  form  1  Moreover,  there  is  no  provision,  as  in  the  statute,  for  his  delivering 
the  list  to  the  town  clerk  or  any  other  ofticer,  for  the  purpose  of  keeping  copies  of 
it  for  inspection  ;  nor  is  there  the  convenience  of  a  separate  list  for  each  township ; 
but  any  person  wishing  to  search  it  must  look  through  all  the  enormous  list  for  the 
whole  borough  of  Manchester,  of  which  one  copy  only  is  directed  to  be  fixed  "  in  some 
public  or  conspicuous  situation  within  the  borough,"  during  eight  days.  Again,  the 
lists  of  claimants  and  of  parties  objected  to  are  not  I'equired  to  contain  the  particulars 
which  by  the  statute  are  made  essential  parts  of  them.  Then,  as  to  the  revision  of 
the  lists  :  nothing  is  said  as  to  what  is  to  be  done  with  them  when  revised,  whereas 
the  act  of  parliament  I'equires  them  to  be  delivered  to  the  town  clerk,  who  is  to  cause 
them  to  be  copied  into  one  general  alphabetical  list.  There  ought  to  be  some  place 
of  deposit  provided  for  the  lists,  and  some  security  for  those  whose  rights  and  franchises 
depend  upon  them  ;  but  here  there  is  none.  Nor  is  there  any  express  provision  that 
the  lists,  as  revised  by  Mr.  Rushton,  shall  be  deemed  the  burgess  roll  of  the  burgesses 
entitled  to  vote.  If  there  be  no  good  list  of  burgesses,  there  can  be  no  good  election. 
Besides,  what  authority  is  there  to  compel  the  parties  named  in  the  charter  to  do  any 
of  the  acts  which  they  are  directed  to  do,  or  what  punishment  could  be  inflicted  if 
[24]  they  omitted  to  do  them,  or  did  them  negligently  or  imperfectly?    Further, 
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according  to  the  statute,  the  Crown  had  no  power  to  establish  a  court  for  the  purpose 
of  revising  the  lists.  The  court  of  the  revising  barrister  is  not  one  which  proceeds 
according  to  the  course  of  the  common  law,  but  its  powers  depend  altogether  upon 
the  statute.  The  Crown  has  no  power  to  constitute  such  a  court,  with  authority  to 
decide  upon  a  franchise :  Com.  Dig.  Court,  1. 

IV.  Ijastly,  as  to  the  appointment  of  a  coroner.  The  plea  states,  that,  after  the 
grant  of  the  charter,  a  commission  of  the  peace  was  granted,  directed  to  the  persons 
therein  named  ;  and  that,  after  that,  a  court  of  quarter  sessions  was  granted.  The 
62nd  section  of  the  Municipal  Corporation  Act  gives  the  power  of  electing  a  coroner : 
— "Be  it  enacted,  that  the  council  of  ever)'  borough  in  which  a  separate  court  of 
quarter  sessions  of  the  peace  shall  be  holden  as  is  hereinafter  provided,  shall,  within 
ten  days  next  after  the  grant  of  the  said  court  shall  have  been  signified  to  the  council 
of  such  borough,  appoint  a  fit  person,  not  being  an  alderman  or  councillor,  to  be 
coroner  of  the  borough."  The  provision  as  to  the  court  of  quarter  sessions  is  found 
in  s.  103,  which  enacts,  "  that  the  council  of  every  borough  which  shall  be  desirous 
that  a  separate  court  of  quarter  sessions  of  the  peace  shall  be  or  continue  to  be  holden 
in  and  for  such  borough,  shall  signify  the  same  by  petition  to  his  Majesty  in  council, 
setting  forth  the  grounds  of  the  application,  the  state  of  the  gaol,  and  the  salary  which 
they  are  willing  to  pa\'  the  lecorder."  The  defendant  is  bound  to  make  out  by  his 
plea,  that  the  grant  of  quarter  sessions  was  a  valid  grant.  That  grant  could  only  be 
made,  provided  such  petition  were  presented  as  the  statute  requires.  The  council  are 
bound  to  set  out  in  their  petition  all  such  matters  as  the  statute  makes  necessary  : 
unless,  therefore,  the  plea  shews  that  the  petition  did  set  forth  such  matters,  it  is 
insufficient.  And  it  is  sul)mitted,  that  the  averment  that  the  council  "did  duly 
signify  the  same  by  petition  to  her  [25]  Majesty  in  council,  setting  forth  the  matters 
in  and  by  the  said  act  of  Parliament,  intituled  &c.,  in  that  behalf  required  and  directed," 
is  not  sufticient.  If  the  petition  itself  had  been  set  out  it  would  have  been  a  matter 
of  law  for  the  Couit  to  decide,  whether  it  set  forth  that  which  the  act  requires  or  not. 
If,  therefore,  the  plaintiff  had  traversed  this  averment  in  the  plea,  that  would  have 
been  traversing  matter  of  law  ;  and  the  defendant  cannot,  by  inserting  the  word 
"duly,"  get  rid  of  the  necessity  of  setting  forth  the  petition,  in  order  that  the  Court 
may  see,  on  the  face  of  it,  whether  it  contciined  the  matters  requisite  to  be  stated  or 
not.  [On  this  point  the  following  authorities  were  cited  : — 1  Wnis.  Saund.,  186  d. ; 
Abbot  of  Strata  Mercella's  case  (9  Kep.  21  a.);  It.  v.  Civke  (Cowp.  30)  ;  R.  v.  Mayor  of 
Lyme  Regis  (1  Dougl.  79) ;  Ererard  v.  Vaterson  (6  Taunt.  625) ;  Williams  v.  Germaine 
(7  B.  &  C.  468  ;  1  Man.  &  It.  394) ;  Olclroyd  v.  Crampton  (4  Bing.  N.  C.  24  ;  5  Scott, 
258) ;  lAoiid  V.  Wood  (5  Ad.  .^  Ell.  228  ;  6  Nev.  &  M.  822), 

Arguments  for  the  defendant.  This  is  an  action  against  the  defendant,  treating 
him  as  a  wrong-doer  for  holding  an  inquest  as  coroner  within  the  limits  of  the  borough 
of  Manchester,  to  the  prejudice  of  the  plaintiff  as  one  of  the  coroners  of  the  county 
of  Lancaster :  and  what  the  defendant  has  to  shew  is,  that  he  was  not  a  wrong-doer 
in  holding  that  inquest,  because  he  was  lawfully  appointed  coroner  for  the  municipal 
borough  of  Manchester.  And  unless  there  has  been  a  misdirection  on  the  part  of  the 
learned  -Tudge,  or  the  plea  is  a  nullity,  so  that  there  ought  to  be  judgment  for  the 
plaintiff  notwithstanding  the  verdict,  the  defendant  is  entitled  to  the  judgment  of 
the  Court. 

I.  Now,  although  it  is  clear  that  the  Crown,  b}'  virtue  of  its  prerogative,  could 
create  such  a  corporation  as  is  established  in  Manchester,  it  must  be  admitted  that 
there  would  be  no  power  in  the  town  council  to  appoint  the  [26]  defendant  coroner 
for  the  borough,  in  derogation  of  the  right  of  the  county  coroner,  unless  by  virtue 
of  the  powers  conferred  by  statute  upon  the  town  council. 

The  first  question  therefore  is,  whether,  upon  this  point,  there  has  been  any  mis- 
direction of  the  learned  Judge,  by  reason  of  which  the  bill  of  exceptions  ought  to 
prevail.  The  only  averments  of  the  plea  which  are  denied  by  the  replication  are  the 
averments  that  the  inhabitant  householders  of  the  borough  of  Manchester  petitioned 
her  Majesty  to  grant  to  them  a  charter  of  incorporation  ;  and  that  the  charter  granted 
by  her  Majesty  was  accepted  by  them.  All  the  other  allegations  of  the  plea,  as  to 
the  reference  of  the  petition  to  the  Privy  Council,  their  adjudication  thereon,  the 
grant  of  the  charter  and  the  elections  under  it,  the  grant  of  the  sessions,  &c.,  are 
admitted  on  the  record.  Nor  is  it  denied  that  the  defendant  was  duly  elected  and 
appointed  coroner  by  the  town  council,  provided  they  had  authority  by  law  so  to  do. 
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Further,  it  is  clear,  aiirl  was  not  disputed  at  the  trial,  that  the  charter  was  accepted 
by  the  inhabitant  householders  of  the  borough  to  whom  it  was  granted.  The  only 
question  of  fact  which  remains  in  issue  therefore  is,  whether  the  inhabitant  house- 
holders of  the  borough  of  Manchester  did  or  did  not  petition  the  Crown  to  grant  to 
them  a  charter  of  incorporation.  Now,  except  the  counter  petition,  no  evidence  was 
adduced  or  tendered  on  the  part  of  the  plaintifT:  and  unless  the  Crown  were  pre- 
vented, after  a  petition  lodged  in  favour  of  a  charter,  by  the  presenting  of  a  counter 
petition  more  numerously  signed,  but  not  signed  by  a  majority  of  those  to  whom  the 
charter  is  addressed,  from  acting  upon  the  advice  of  the  Privy  Council,  and  granting 
a  chartei'  upon  the  fii'st  petition  ;  unless  the  Privy  Council  had  no  jurisdiction  under 
such  circumstances,  and  their  office  were  meiely  ministerial,  to  tell  the  amount  of 
signatures  to  each  petition,  without  any  means  of  verifying  their  genuineness,  or  the 
qualifications  of  the  petitioners, — then  it  is  submitted  that  the  [27]  evidence  of  the 
counter  petition  could  not  afTect  the  power  of  the  Crown  to  grant  a  charter  with  the 
powers  conferred  by  the  statute,  [The  learned  counsel  here  read  the  evidence  for  the 
defendant,  as  stated  in  the  bill  of  exceptions.]  Now  what  better  means  could  be  taken 
than  those  which  the  defendant  proved  to  have  been  adopted,  for  the  purpose  of 
ascertaining  the  general  wish  of  the  majority  of  the  inhabitant  householders  of  the 
borough  ?  Can  it  then  be  said,  that  an  absolute  majority  of  the  whole  inhabitant 
householders  of  the  borough — which  would  require  24,000  at  least — should  be 
petitioners  1  And  if  not,  can  it  be  contended  that  the  mere  fact  of  a  counter  petition, 
signed  by  one  individual  more  than  the  original  petition,  after  its  being  lodged  in  the 
Council  Office,  was  sufficient  to  tie  up  the  hands  of  the  Crown,  and  prevent  the  grant 
of  a  charter  1  The  direction  of  the  learned  Judge,  to  which  exception  is  made,  was 
no  more  than  this — "  that  the  Cown  had  the  power  of  granting  the  charter  notwith- 
standing the  counter  petition;"  it  being  left  to  the  jur}-,  upon  the  whole  of  the 
evidence,  to  sav  whether  there  had  been  a  petition  by  the  inhabitant  householders  of 
the  borough,  praying  that  a  charter  might  be  granted.  The  case  for  the  plaintiff  is, 
that  the  presentment  of  the  counter  petition  was,  in  point  of  law,  an  answer  to  the 
defendant's  case,  shewing  that  the  Crown  had  no  power  to  grant  the  charter  on  the 
first  petition,  and  upon  which  the  Judge  was  bound  to  direct  a  verdict  for  the  plaintiff. 
Now  it  is  submitted,  that,  upon  the  proper  construction  of  the  5  &  6  Will.  4, 
c.  76,  s.  141,  or  of  the  1  Vict.  c.  78,  s.  49,  the  counter  petition  had  no  such  eflect  in 
point  of  law.  [Bosanquet,  J.  The  evidence  for  the  plaintiff  leaves  it  uncertain 
whether  the  counter  petition  was  presented  to  the  Crown  after  the  reference  of  the 
first  petition  to  the  Privy  Council,  or  not.]  That  is  so.  Now  it  is  insisted  for  the 
plaintitt',  that  the  act  of  Parliament  ought  to  be  rigidly  construed,  inasmuch  as  it  is 
of  a  penal  nature,  [28]  giving  the  power  to  impose  burthens  on  the  subject.  But  the 
borough  rate  is  for  the  benefit  and  protection  of  the  inhabitants  ;  and  abundant  guards 
are  provided  against  the  abuse  of  the  power  of  taxation.  The  statute  is  in  truth 
altogether  remedial ;  it  was  intended  by  the  legislature  for  the  benefit  of  those  who 
were  to  be  governed  under  the  new  .system  of  municipal  administration ;  and  the 
Court  will  endeavour  to  give  full  efl''ect  to  the  intention  of  the  legislature,  and,  if 
necessary,  for  this  purpose  rather  to  put  a  liberal  than  a  strict  construction  upon  the 
statute.  And  the  question  now  is  only  this,  whether  the  counter  petition  was  in 
itself  an  absolute  liar  to  the  power  of  the  Crown  to  carry  into  effect  the  intention  of 
the  legislature.  The  argument  must  go  to  this  extent,  that  it  would  be  an  absolute 
bar  if  it  had  only  a  single  signature  more  than  the  original  petition.  Now  the 
provision  of  the  statute  amounts  to  this — that  if  the  Crown  shall  be  pleased,  in  the 
exei'cise  of  its  common-law  prerogative,  to  grant  a  charter  on  the  petition  of  the 
inhabitant  householders,  then  the  Crown  shall  have  the  statutable  power  of  conferring 
upon  the  inhabitants  the  powers  granted  by  this  act  of  Parliament,  which  cannot  be 
granted  by  the  prerogative.  The  petition  of  the  inhabitant  householders  is  undoubtedly 
a  condition  precedent  to  the  exercise  of  the  statutable  power  of  conferring  the 
additional  authority.  The  common-law  charter,  upon  which  the  statutable  power  is 
to  be  superinduced,  must  be  granted  upon  the  petition  of  the  inhabitants,  and  by  the 
advice  of  the  Privy  Council.  These  are  the  only  conditions  imposed  by  the  statute : 
there  is  no  proviso,  that  in  case  of  a  counter  petition  being  signed  hy  a  greater 
number,  the  Crown  shall  have  no  such  power.  It  might  be,  that  between  the  time 
of  the  presenting  of  the  original  and  the  counter  petition,  there  might  be  an  influx  of 
inhabitants  into  the  town,  so  that,  although  the  original  petition  was  at  the  time  the 
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petition  of  the  actual  majority,  at  the  time  of  the  counter  [29]  petition  that  numher 
had  ceased  to  be  the  majority  :  can  it  be  said  that  in  such  case  the  Crown  would  be 
barred  of  its  power  thereby  I  But  it  is  said  (assuming  it  to  be  open  on  this  bill  of 
exceptions),  that  the  defendant  has  not  made  out  even  a  prima  facie  case  for  con- 
sidering the  original  petition  to  be  the  petition  of  the  inhabiUmt  householders  of  the 
borough,  it  being  signed  only  by  4000  out  of  48,000.  But  is  there  an\'  ground  for 
saying,  that  it  must  be  signed  by  an  actual  majority?  Is  it  even  necessary  that  it 
should  be  sig!ied  at  all]  Suppose  there  had  been  a  meeting  of  all  the  inhabitant 
householders,  who  had  unanimously  .agreed  on  the  desirableness  of  a  charter,  and 
instructed  the  chairman  to  sign  a  petition  for  it  to  the  Crown  in  their  name ;  that 
charter  having  been  granted,  accepted,  and  acted  upon,  could  it  be  contended  that  all 
the  acts  done  under  it  were  unlawful  and  void,  because  the  petition  was  only  so  signed  ? 
If  this  objection  can  be  made  by  the  defendant,  it  may  be  made  by  any  ratepayer,  and 
at  any  distance  of  time.  But  if  a  majority  must  sign,  of  whom  must  it  consist?  Are 
women,  minors,  paupers,  convicts,  to  sign  ?  And  how  are  the  Privy  Council  to  know 
the  absolute  population  of  the  borough  ?  They  are  upon  their  responsibility  to  advise 
the  Crown,  whether  the  petition  in  favour  of  the  charter  is  reall}-  and  bona  fide  to 
be  considered  the  petition  of  the  inhabitant  householders  of  the  borough.  It  is  very 
doubtful,  whether,  in  point  of  law,  a  majority  is  necessary  even  for  accepting  a  charter  ; 
but,  at  all  events,  it  is  clear  that  a  majority  need  not  join  in  the  act  of  acceptance  : 
li.  v.  Jmeiy  (1  T.  K.  588) ;  B.  v.  Hughes  (7  B.  &  C.  708  ;  1  Man.  &  Ryl.  625) ;  \'in. 
Abr.  Corporation  (G.).  No  doubt,  the  Crown  cannot  force  a  charter  upon  the 
inhabitants  of  a  town  ;  and  when  granted  upon  a  petition,  it  may  be  refused  :  but  here 
the  charter  was  accepted,  and  Fias  been  acted  upon  for  several  years.  And  even  if  the 
petition  of  a  majority  were  necessary,  j'et  after  the  Privy  Council  have  advised  the 
grant,  [30]  and  the  charter  has  been  granted  and  accepted,  it  is  too  late  to  object 
that  the  petition  was  iiisufiiciently  signed.  But  fuither,  if  the  objection  could  now  be 
made,  there  was  abundant  proof  from  which  the  jury  might  come  to  the  conclusion 
that  the  majority  of  the  inhabitant  householders  of  the  borough  did  concur  in  the 
petition.  There  was  a  public  meeting  convened  by  advertisement  issued  by  the 
authorities  of  the  town,  a  resolution  by  a  large  majority  of  those  assembled,  and  a 
petition  presented  signed  by  4000  persons,  and  subsequently  an  acceptance  of  the 
charter  granted  thereupon.  If,  as  is  contended,  a  charter  must  be  accepted  by  a 
majority,  such  acceptance  is  cogent  evidence  from  which  a  jury  might  infer  that 
a  majority  concurred  in  petitioning  for  it.  If  it  be  otherwise,  then,  notwithstanding 
that  acceptance,  there  is  no  valid  town  council,  no  valid  grant  of  quarter  sessions,  no 
good  borough  rate,  and  all  the  acts  of  the  several  functionaries  of  the  borough  maj' 
be  questioned  and  invalidated  at  anj^  distance  of  time  ;  nay,  every  felon  transported  by 
any  Recorder  of  Manchester  may  sue  him  for  trespass  and  false  imprisonment,  and 
shew  that  all  the  proceedings  were  coram  noii  judice,  because  there  was  not  a  majority 
of  the  inhabitant  householders  who  joined  in  the  petition  for  the  charter.  It  never 
could  have  been  the  intention  of  the  legislature  that  that  question  should  be,  toties 
quoties,  on  every  such  occasion,  submitted  to  juries,  who  might  come  to  different 
conclusions  in  ditt'erent  cases,  it  being  necessary,  moreover,  in  every  case  to  enter 
upon  a  complete  scrutiny  of  the  signatures  on  both  sides,  which  would  occupy  months 
and  even  years.  It  is  submitted,  therefore,  that  after  the  grant  of  a  charter  upon  a 
petition  of  the  inhabitant  householders,  duly  referred  to  the  Privy  Council,  who  have 
adjudicated  upon  it,  and  after  the  acceptance  of  the  charter  granted  thereon,  it  is  no 
longer  open  to  ixny  party  to  enter  into  the  relative  numbers  of  those  who  signed  that  and 
the  counter  petition,  and  to  contend  that  the  petition  upon  which  the  [31]  Crown, 
under  the  advice  of  the  Privy  Council,  has  acted,  is  not  a  genuine  petition  of  the 
inhabitant  houseliolders  of  the  borough. 

II.  The  next  objection  is,  that  the  charter  is  not  granted  to  the  whole  of  the 
Parliamentaiy  borough.  But  the  act  of  Parliament  appears  cautiously  to  have  pro- 
vided for  the  contingency,  that  it  might  appear  to  tiie  Crown  expedient  that  the 
whole  of  the  district  from  which  tlie  petition  emanated,  should  not  be  inckKled  within 
the  municipal  borough,  and  therefore  to  have  expressly  given  a  power  to  dctine  the 
districts  within  which  the  finictions  of  the  corporation  should  be  exercised.  The 
object  was,  that  whether  the  petition  came  from  a  borough,  or  from  a  town  having 
no  defined  limit.s,  it  should  be  in  the  discretion  of  the  Crown  to  point  out  the  limits 
for  the  municipal  borough.  If  that  precaution  had  been  wanting,  it  would  have 
Ex.  Div.  VII.— 30* 


938  RUTTER    1'.  CHAPMAN  8  M.  &  W.  32. 

depended  entirely  on  the  will  of  the  petitioners  what  should  be  the  limits  of  the 
borough.  There  might  be  a  rural  part  of  a  parish  or  township,  which  it  would  be 
very  inexpedient  to  eompiehend  within  the  limits  of  a  municipal  borough.  It  would 
be  highly  unjust  that  the  occupier  of  a  large  farm  should  be  rated  for  the  police  or 
the  lighting  of  the  town.  Or  it  might  be  more  expedient  that  so  lai'ge  and  populous 
a  district  as  the  whole  Parliamentary  borough  of  Manchester  should  not  be  under  the 
govei'nment  of  one  town  council,  and  that  it  should  be  left  to  a  subsequent  charter 
to  erect  the  three  excluded  townships  into  a  separate  municipal  borough  for  them- 
selves. If  the  charter  must  necessarily  be  granted  to  the  whole  district  from  which 
the  petition  comes,  the  words  "within  the  district  to  be  set  forth  in  such  charter" 
have  no  efl'ect.  Suppose  there  were  an  outlying  part  of  a  parish,  disjoined  entirely 
from  the  rest  of  the  parish,  which  formed  part  of  the  town,  and  the  inhabitants  of 
that  parish  joined  in  the  petition,  would  the  charter  be  bad  (so  far  as  to  the  statutable 
powers  being  added  to  it)  if  that  outlying  part  were  not  included  in  [32]  the  district 
defined  by  the  charter"?  It  is  granted  subject  to  the  power  of  rejection,  if  injury  be 
done  by  exclusion  of  any  part  of  the  liorough. 

III.  Next,  as  to  the  supposed  discrepancies  between  the  charter  and  the  act  of 
Parliament.  The  whole  of  these  objections  appear  to  proceed  upon  this  fallacy,  that 
the  corporation  to  which  these  statutory  powers  were  to  be  given,  was  eieated  by 
virtue  of  the  stat.  5  &  6  Will.  4,  c.  76,  under  a  new  power  thereby  conferred  upon 
the  Crown.  But  the  charter  was  granted  by  the  common-law  prerogative  of  the 
Crown  ;  and  there  is  nothing  in  it  which  might  not  be  conferred  by  that  prerogative, 
except  only  the  power  of  making  rates  and  of  appointing  a  coroner.  It  is  laid  down 
in  all  the  books  of  authority,  that  all  corporations  must  be  created  by  the  Crown, 
unless  they  are  created  by  act  of  Parliament,  and  that  those  which  exist  by  prescrip- 
tion are  supposed  to  exist  by  charter  from  the  Crown,  which  has  been  lost  by  time 
and  accident:  1  Bl.  Comm.  474;  Vin.  Abr.  Corporation  (B.) ;  Bac.  Abi'.  Corpora- 
tion (D.).  And  the  Crown  may  communicate  this  power  to  a  subject :  Sutton's  Huspital 
case  (10  Rep.  .33  b.).  There  it  was  resolved,  that  "when  the  king  by  his  charter 
reserves  as  well  the  nomination  of  the  persons  as  the  name  of  the  incorporation  to  a 
common  person,  who  shall  be  the  founder,  there  he  ought  to  name  the  parties,  and 
declare  by  what  name  they  shall  be  incorporated  :  and  when  the  common  person  hath 
done  it,  and  declared  it  in  writing,  according  to  his  authority,  then  they  are  incor- 
porated by  the  king's  letters  patent  and  not  by  the  common  person,  for  he  is  but  an 
instrument,  and  the  king  makes  the  corporation  in  such  case,  in  the  same  manner  as 
if  all  had  been  comprehended  in  the  letters  patent  themselves ;  for  it  is  true  that 
none  but  the  king  alone  can  create  or  make  a  corporation,  as  it  is  held  in  49  Edw.  3, 
c.  4,  s.  4,  or  49  Ass.  8  ;  but  qui  per  alium  facit,  [33]  per  se  ipsum  facere  videtur." 
It  would  have  been  wholly  impossible  that  the  chaiter  should  create  a  corporation 
precisely  according  to  the  forms  pr-escribed  liy  the  5  &  G  Will.  4,  e.  76  :  there  wer-e 
by  that  statute  various  acts  to  be  done  before  the  member's  of  the  previously  existing 
corporations,  which  could  not  be  made  to  apply  to  the  case  of  a  corporation  com- 
mencing de  novo. 

The  first  objectiorrs  r'clied  upon  are,  that  the  bor'ough  of  Manchester  is  divided 
into  wards  by  the  charter  itself,  instead  of  by  a  barrister  appointed  by  the  Judge  of 
assize ;  and  that  the  number  of  aldermen  and  courrcillors  are  mentioned  in  the  charter, 
instead  of  being  reserved  to  be  decided  by  the  barrister.  But  it  was  impossible  that 
the  mode  of  warding  the  bor-ough,  which  is  prescribed  by  the  5  &  6  Will.  4,  c.  76, 
s.  39,  should  be  applied  her'e,  because  that  pr'ovision  applies  only  to  the  first  year  after 
the  passing  of  the  act,  viz.  1835.  So,  the  20th  sectiorr,  which  gives  the  Judge  power 
to  appoint  the  barrister  to  revise  the  lists,  applies  only  to  the  boroughs  wherein  the 
old  corporations  existed,  and  has  not  at  all  in  contemplation  any  of  the  new  cor-pora- 
tions  which  might  be  erected  urrder  the  141st  section  of  the  act.  After  the  30th  of 
September,  1835,  the  power  of  the  Judge  for  this  pur-pose  was  gone.  It  is  said  the 
charier  might  have  required  the  revision  to  be  made  by  a  barrister,  to  be  named  by 
the  Lord  Chief  Justice.  But  it  can  make  no  ditterence  whether'  this  is  to  be  done 
by  a  person  named  directly  by  the  Crown,  or  by  a  person  named  by  the  nomiiree  of 
the  Crown.  The  Cr-own  clearly  had  jjower  by  its  prerogative  to  define  the  limits  of 
the  wards,  and  to  assign  to  each  its  number  of  courrcillors. 

Next,  it  is  objected,  that  the  charter  excludes  from  the  franchise  inhabitant  house- 
holders, resident  within  seven  miles  of  the  boundaries  of  the  bor'OUgh,  occupying 
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rateable  property  within  the  borough.  There  is  no  ground  for  this  objection.  The 
alphabetical  list  of  buigesses  which  is  to  [34]  be  made  out  by  David  Piice,  is  to  be 
a  list  "  of  all  the  inhabitant  householders  within  the  said  borough,  who  shall  possess 
the  qualitications  required  by  the  act."  Transposing  a  few  of  the  words,  this  evidently 
means — "  all  the  inhabitant  householders,  who  shall  possess  within  the  said  borough 
the  qualitications  required  by  the  act,"  which  clearly  comprehends  those  who  reside 
within  seven  miles,  because  they  possess  within  the  boundaries  mentioned  in  the  act 
the  qualifications  required  by  it.  So,  "  every  inhabitant  householder  so  possessed  as 
aforesaid" — i.e.  possessed  of  the  qualifications  required  by  the  act — has  the  power, 
if  omitted  from  the  list,  of  making  a  claim.  It  is  to  all  those  persons  that  the  grant 
is  made  by  the  charter,  and  they  are  all  clearly  entitled  to  the  benefits  of  it. 

Again,  it  is  said  that  the  mode  of  revision  pointed  out  by  the  charter  is  contrary 
to  the  rules  of  the  common  law ;  that  the  Crown  cannot  create  a  new  court  to 
administer  justice  contrary  to  the  common  law.  But  the  court  of  the  revising 
biirrister  is  not  a  court  to  decide  upon  life,  liberty,  or  property,  but  only  to  decide 
whether  certain  facts  are  established,  to  entitle  a  particular  individual  to  a  franchise 
claimed  by  him.  According  to  the  case  of  fiitl/on's  HoqntaJ,  the  charter  would  have 
been  good  even  if  it  had  said  that  all  should  be  burgesses  who  should  be  named  by 
Mr.  Kushton. 

Another  objection  is,  that  by  the  charter  there  is  not  a  burgess  roll,  because  there 
is  no  provision  for  making  a  fair  copy  of  the  revised  lists.  The  statute  could  not 
have  been  followed  strictly  in  this  respect,  because  there  was  here  no  existing  mayor 
or  town  clerk :  but  it  is  done  in  substance ;  a  record  is  made,  by  the  lists  revised  and 
signed  by  Mr.  Kushton,  b}^  reference  to  which  it  is  at  once  ascertained  who  are  and 
who  are  not  burgesses.  Suppose,  in  any  borough,  the  town-clerk  were  to  omit  making 
a  fair  transcript  of  the  lists  revised  by  the  mayor  and  assessors,  [35J  and  handed  over 
to  him  ;  could  it  be  said  there  was  no  burgess  roll  ] 

Next,  it  is  objected  that  the  dates  at  which  the  various  acts  are  by  the  charter 
required  to  be  done,  arc  not  the  same  as  those  prescribed  in  the  act  of  Parliament. 
But  an  identity  of  dates  is  no  condition  precedent  to  the  exercise  of  the  power  given 
to  the  Crown  by  the  141st  section.  It  was  impossible  that  the  charter,  from  the 
beginning,  could  in  all  these  respects  follow  the  act  of  Parliament,  but  it  contains 
nothing  inconsistent  with  the  due  exercise  of  the  powers  conferred  by  the  act. 

IV.  Lastly,  it  is  said  that  the  plea  is  defective  in  substance,  so  that  there  ought  to 
be  judgment  for  the  plaintift'  non  obstante  veredicto.  The  objection  is,  that  the  plea 
ought  to  have  set  forth  the  petition  upon  which  the  grant  of  a  court  of  quarter 
sessions  was  made,  in  order  that  the  Court  might  see  whether  it  contained  all  the 
matters  required  by  the  act  of  Parliament  or  not,  and  theiefore  whether  the  grant 
was  rightly  made ;  and  that  a  traverse  of  the  allegation  of  the  plea  as  it  stands,  would 
have  been  a  traverse  of  matter  of  law.  But  it  is  submitted  that  it  would  have  been 
sufficient  merely  to  state  in  the  plea  the  fact  of  the  grant  of  quarter  sessions,  and  that 
the  precedent  matters  would  be  assumed  to  have  been  rightly  done.  If  it  be  necessary 
to  set  forth  the  petition,  it  may  as  well  be  contended  that  it  is  necessary  to  go  still 
farther  back,  and  aver  the  notice  for  holding  the  meeting  of  the  council  at  which  the 
petition  was  agreed  to.  To  shew  a  regular  grant  of  quarter  sessions,  it  is  surely 
sufficient  to  set  out  the  letters  patent  under  the  great  seal.  But  even  if  it  be 
necessary  that  it  should  be  averred  that  there  was  a  petition,  there  is  a  sufficient 
averment  for  that  purpose.  The  plea  slates  that  the  petition  set  forth  '■  the  matters 
in  and  by  the  said  act  of  Parliament  in  that  behalf  required  and  directed."  That  is 
sufficient  by  relation  to  the  act  of  Parliament  itself,  which  shews  what  those  matters 
are.  Besides,  there  is  no  [36]  traverse  on  the  petition ;  and  it  may  be  doubted 
whether  this  is  a  material  allegation,  which  could  be  traversed,  or  whether  it  is  not 
immaterial  and  superfluous  :  Ijut  if  it  be,  the  defect,  if  any,  is  cured  by  the  statute  of 
jeofails;  1  Saund.  227,  n.  (I).  [The  learned  counsel  then  referred  to  and  distinguished 
the  cases  cited  on  this  point  for  the  plaintiti'.] 

The  Court  took  time  to  consider  the  case  ;  and  the  learned  Judges  diflering  in 
opinion,  they  now  (Feb.  22nd,  lS-11)  delivered  their  judgments  seriatim. 

CuLT.M.VN,  J.  The  first  question  for  consideration  in  this  c;ise  is,  whether  there 
was  s\ich  a  petition  by  the  inhabitant  householders  of  the  borough  of  Manchester  as 
is  required  by  the  statute  7  Will.  4  &  1  Vict.  c.  78,  s.  4!).  It  appears  from  many 
authorities,  that  to  make  a  corporation  of   common  law,  the  consent  of  the  parties 
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incorporated  is  necessary ;  Bagge's  case  (1  Roll.  Rep.  224 ;  2  Brownl.  109),  Dr. 
Askeio's  case  (4  Burr.  2200) ;  and  the  statute  in  question  ought  to  be  construed  with 
reference  to  this  provision  of  the  common  law,  and  in  requiring  as  a  condition  a 
petition  by  the  inhabitant  householders,  it  must  be  understood  to  mean  such  a  petition 
as  can  fairly  be  considered  as  representing  the  will  of  the  majority'  of  the  inhabitant 
householders.  But  admitting  this  to  be  so,  it  was  contended  on  the  argument  in  this 
case,  that  the  question  whether  there  was  a  sufficient  petition  or  not,  was  one  which 
the  Privy  Council  had  jurisdiction  to  decide,  and  that  their  judgment  upon  it  is 
conclusive.  It  can  haidly  be  doubted  that  the  Privy  Council  would  have  laid  before 
them  reasonable  grounds  for  inferring  that  the  petition  did  represent  the  will  of  the 
majority  ;  and  probably  it  is  with  a  view  to  that  object,  amongst  others,  that  a 
month's  notice  is  directed  to  be  given  in  the  Gazette  [37]  of  the  day  on  which  the 
petition  is  to  be  considered,  so  that  all  persons  dissenting  may  have  an  opportunity 
of  testifying  their  dissent :  still  the  proceedings  of  the  Privy  Council  in  this  matter 
can  hardly  be  considered  as  of  a  judicial  nature ;  their  duty  is  rather  to  give  advice 
in  a  matter  of  police  and  government,  than  to  ascertain  in  a  judicial  course  the  rights 
of  litigant  parties.  Their  decision,  therefore,  cannot  be  considered  as  conclusive  of 
the  fact  of  a  proper  petition  having  been  presented. 

In  this  case,  however,  the  jury  have  found  the  fact  for  the  defendant,  that  the 
majority  of  the  inhabitant  householders  did  petition,  and  the  verdict  cannot  be 
impeached,  unless  the  Judge  mi-sdirected  the  jury  in  the  point  excepted  to. 

It  is  not  open  to  the  party  objecting  to  the  summing  up  of  the  learned  Judge,  to 
take  any  other  objection  to  it  than  that  which  he  took  at  the  trial.  This  rule,  which 
is  one  well  recognised  in  practice,  flows  from  the  terms  of  the  statute  itself  on  which 
the  bill  of  exceptions  is  founded. 

By  that  statute  it  is  enacted,  "when  one  that  is  impleaded  before  any  of  the 
justices  doth  allege  an  exception,  pi-aying  that  the  justices  will  allow  it,  which  if  they 
will  not  allow,  if  he  that  alleged  the  exception  do  write  the  same  exceptions,  and 
require  that  the  justices  will  put  to  their  seal  for  a  witness,  the  justices  shall  so  do  ; 
and  if  one  will  not,  another  of  the  company  shall.  And  if  the  King  upon  complaint 
made  of  the  justices,  cause  the  record  to  come  before  him,  and  the  same  exception  be 
not  found  in  the  roll,  and  the  plaintiff  shew  the  exception  written  with  the  seal  of  a 
justice  put  to  it,  the  justice  shall  be  commanded  that  he  appear  at  a  certain  day, 
either  to  confess  or  deny  his  seal.  And  if  the  justice  cannot  deny  his  seal,  they  shall 
pi-oceed  to  judgment  according  to  the  same  exception,  as  it  ought  to  be  allowed  or 
disallowed."  Independently  of  the  express  words  of  the  statute,  there  is  this  reason 
why  the  party  should  be  bound  to  take  the  objec-[38]-tion  he  relies  on  at  the  time  of 
the  trial,  because  exceptions  taken  at  the  trial  are  taken  at  a  time  when  any  wrong 
impression  on  the  mind  of  the  Judge  may  be  corrected,  and  the  jury  rightly  informed 
before  they  deliver  their  verdict. 

The  exception  taken  in  the  present  case  is  in  these  terms  : — "  The  counsel  for  the 
plaintiff  excepted  to  the  direction  of  the  said  Baron,  and  insisted  that  the  facts 
proved  were  sufficient  to  shew  that  her  said  Majesty  the  Queen  had  no  authority  or 
power  to  grant  such  charter  as  aforesaid."  The  point  insisted  on,  therefore,  is,  that 
the  facts  proved  did  conclusively,  and  as  matter  of  law,  shew  that  the  Queen  had  no 
authority  to  grant  a  charter ;  and  the  plaintiff  ought  to  succeed  or  to  fail,  accoi'ding 
as  the  Judge  was  right  or  wrong  in  overruling  this  proposition  thus  contended  for. 
It  appears  to  me  that  the  learned  Judge  was  right  in  overruling  the  proposition  so 
stdjmitted  to  him,  for  the  circumstances  proved  led  to  no  conclusive  inference  either 
way,  but  were  fit  to  be  submitted  to  the  jury,  for  them  to  determine  on  the  whole 
matter,  whether  the  proof  supported  the  allegation  that  the  inhaliitant  householders 
did  petition.  If  that  point  was  not  left  properly  to  the  jury,  that  might  have 
furnished  ground  for  an  exception,  but  it  would  be  an  exception  quite  of  a  different 
nature  from,  and  inconsistent  with,  that  which  was  actually  taken. 

The  bill  of  exceptions,  therefore,  cannot  avail  the  plaintiff;  but  it  is  still  open  to 
him  to  contend  that  the  plea  is  bad,  and  his  objections  to  the  plea  rest,  in  the  first 
place,  on  alleged  defects  in  the  charter  granted  by  the  Ciown  ;  and  secondly,  on  the 
alleged  insufficiency  of  the  mode  of  pleading  the  petition  by  the  borough  council  to 
the  Crown  for  a  grant  of  a  court  of  quarter  sessions. 

The  objections  which  have  been  made  to  the  charter  rest  mainly  on  an  assumption, 
that  in  the  constitution  of  any  new  borough,  to  which  the  Crown  may  think  fit  to 
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extend  the  powers  and  provisions  of  the  act  for  regulating  muni-[39]-cipal  corporations 
in  England  and  Wales,  the  first  election  of  officers  must  take  place  exactly  in  the 
mode  appointed  for  the  first  elections  in  the  boroughs  enumerated  in  the  act. 

But  it  is  to  be  observed,  that  the  act  contains  no  provision  to  this  effect:  it 
authorizes  the  Crown,  in  the  most  general  terms,  to  extetid  to  the  inhabitants  of  the 
borough  petitioning,  all  the  powers  and  provisions  of  the  act,  but  gives  no  directions 
as  to  the  mode  in  which  those  powers  and  provisions  are  to  be  conferred  ;  and  on 
examining  the  niaebinerv  for  conducting  the  first  election  in  the  enumerated  corpora- 
tions, we  find  that  that  machinery  is  inapplicable  to  corporations  first  constituted 
at  any  peiiod  subsequent  to  the  year  1835.  If  no  corporation  subsequently  erected 
can  have  extended  to  it  the  powers  and  provisions  of  the  Municipal  Act,  unless  the  first 
elections  are  conducted  in  strict  conformity  with  the  act,  the  clauses  in  the  statute 
giving  power  to  the  Crown  to  that  effect,  will  be  found  to  be  incapable  of  being  put 
in  execution. 

The  most  important  act  preliminary  to  the  election  of  officers  in  the  new  boroughs, 
is  the  proper  constitution  of  a  burgess  list;  but  no  burgess  list  can  by  possibility  be 
made  out  in  strict  conformity  with  the  provisions  of  the  Municipal  Corporation  Act. 
That  act  (s.  20)  contains  a  special  provision  for  revising  the  burgess  list,  applicable 
to  the  year  1835  ;  and  in  all  future  years  the  list  is  to  be  revised  by  the  mayor  and 
assessors.  But  who  aie  the  assessors  ?  They  are  officers  annually  elected  by  the 
burgesses;  so  that  the  due  revising  of  the  burgess  list  presupposes  the  existence  of 
assessors,  and  the  existence  of  assessors  presupposes  the  due  I'cvision  of  the  burgess 
list : — and  this  original  defect,  if  it  be  a  defect,  will  equally  apply  to  subsequent  elections 
as  to  the  first  election  ;  for,  if  the  revision  of  the  first  list  of  burgesses  is  defective, 
the  election  of  assessors  by  that  list  will  be  equally  defective,  and  the  subsequent 
revision  of  the  lists  in  a  future  year,  by  officers  defectively  [40]  appointed,  will  partake 
of  the  original  inherent  vice  of  their  appointment.  In  construing  an  act  of  Parliament, 
it  is  our  duty,  I  conceive,  to  adopt  any  possible  construction  rather  than  to  hold  that 
it  is  incapable  of  being  carried  into  effect ;  and  as  the  statute  in  question  gives  power 
to  the  Crown  to  extend  to  the  inhabitants  of  any  town,  &c.,  the  power  and  provisions 
of  the  Municipal  Act,  without  specifying  at  what  time  or  in  what  way  it  is  to  be  done, 
it  does  by  implication  give  to  the  Crown  all  necessary  powers  for  that  purpose,  of 
which  the  power  to  make  reasonable  regulations  for  conducting  the  first  election  of 
municipal  ofiicers  appears  to  me  to  be  one. 

But  it  may  be  fit,  in  a  case  so  important,  to  consider  in  succession  the  objections 
which  were  relied  on. 

The  first  objection  was,  that  the  charter  was  not  granted  to  the  persons  who 
petitioned  for  it,  but  to  a  part  of  them  only,  excluding  the  rest  The  question  turns 
on  this,  whether  the  act,  in  authorizing  the  Crown  to  extend  to  the  inhabitants  of 
the  town  or  borough,  within  the  district  to  be  set  forth  in  the  charter,  the  powers  and 
provisions  of  the  act,  does  not  expressly  authorize  the  incorporating  of  a  less  district 
than  the  whole  of  the  town  or  borough,  considered  with  reference  to  its  ancient 
limits. 

It  seems  to  me  that  this  is  the  true  construction  of  the  act,  and  that  such  construc- 
tion is  most  in  analogy  with  the  provisions  of  the  5  &  (!  Will.  4,  with  respect  to  the 
boroughs  specificrl  in  that  act.  By  the  7th  section  of  that  act,  the  boundary  of  the 
boroughs  specified  in  the  first  section  of  the  schedules  A.  and  B.,  are  for  the  purposes 
of  the  act  to  be  the  same  as  limited  by  the  act  of  2  &  3  Will.  4,  c.  64  ;  the  boundaries 
of  the  other  boroughs  are  to  remain  as  they  were  then  taken  to  be,  till  altered  by 
Parliament.  By  the  8th  section,  every  place  included  within  the  metes  and  boundaries 
of  any  borough,  and  none  other,  are  to  be  part  of  such  borough. 

From  the  provisions  it  appears,  that  it  was  no  part  of  the  [41]  policy  of  the 
Municipal  Corporations  Act,  that  for  municipal  purposes  the  ancient  boundaries  of 
the  town  or  borough  should  be  adhered  to  ;  and  it  is  (piite  in  harmony  with  these 
provisions,  that,  in  constituting  the  new  corporations,  power  should  be  given  to  the 
Crown  to  limit  boundaries  different  from  the  ancient  boundaries  of  the  town  ;  and 
such,  as  it  seems  to  me,  is  the  proper  effect  to  be  given  to  the  words  of  the  act, 
"  within  the  district  to  be  set  fortii  in  the  charter." 

A  secoufl  ol)jection  was,  that  the  days  appointed  for  the  election  of  officers,  upon 
the  first  constitution  of  the  new  borough  of  Manchester,  are  different  from  the  days 
appointed  for  (he  first  election  of  officers  in  the  boroughs  specified  in  the  act. 
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But  I  am  unable  to  see  anything  in  the  act  which  restricts  the  Crown  to  any 
particular  time  for  calling  the  new  corporations  into  existence ;  it  seems  to  be  immaterial, 
with  reference  to  the  objects  which  the  act  has  in  view,  at  what  time  the  corporation 
is  first  put  into  a  state  of  activity.  I  do  not  see  that  the  time  of  the  first  election  can 
in  any  appreciable  degree  affect  the  elections,  or  vary  the  rights  of  the  electors. 

A  third  objection  was,  that  the  Crown,  in  dividing  the  new  borough  into  wards, 
had  not  followed  the  course  indicated  by  the  statute  5  &  6  Will.  4. 

To  this  it  seems  to  me  a  sufficient  answer,  that  the  Ciown,  by  virtue  of  its  inherent 
power  at  common  law,  might  appoint  the  number  of  wards  into  which  any  borough 
should  be  divided,  and  limit  the  number  of  aldermen  for  each  ward  ;  and  there  is 
nothing  in  the  act  of  Parliament  to  shew  that  a  corporation  so  constituted  is  not  one 
to  which  the  Crown  is  authorized  to  extend  the  powers  and  provisions  of  the  Municipal 
Corporations  Act. 

A  fourth  objection  is,  that  the  burgess  list  was  not  properly  made  up. 

This  objection  is  two-fold  ;  first,  as  it  regards  the  person  [42]  by  whom  the  lists 
were  made :  2dly,  as  it  regaids  the  persons  who  are  to  be  placed  on  the  list.  Now, 
as  regards  the  person  by  whom  the  lists  are  to  be  made  out,  I  have  already  stated 
my  reasons  for  thinking  that  her  Majesty  had  power  to  appoint  a  person  to  make  out 
the  burgess  list. 

As  regards  the  persons  who  are  to  be  placed  on  the  list,  the  objection  is,  that  the 
list,  as  directed  to  be  made  up  by  Price,  excludes  some  persons  who  ought  to  be 
admitted  to  vote  at  the  election  of  the  council  of  the  borough,  namely,  householders 
residing  out  of  the  borough,  but  within  the  distance  of  seven  miles,  and  occupying 
shops,  &c.  within  it :  and  it  is  contended  that  the  charter  is  void  in  consequence,  or, 
if  not  void  in  toto,  void  as  to  the  extent  of  creating  a  corporation  to  which  the  powers 
and  provisions  of  the  Municipal  Corporations  Act  can  be  extended.  Now,  as  the 
express  intention  of  the  sovereign,  in  granting  the  charter,  is  to  create  such  a  corpoi'a- 
tion,  we  ought  not  readily  to  adopt  any  construction  of  the  terms  of  the  charter  which 
will  defeat  this  intention.  It  is  an  established  rule,  in  construing  the  King's  charters, 
"  That  if  two  constructions  can  be  made  of  the  King's  charter,  and  by  force  of  one 
construction  the  grant  may,  according  to  the  rule  of  law,  be  adjudged  good,  and  by 
another  it  shall  by  law  be  adjudged  void,  then  for  the  King's  honour,  and  for  the 
benefit  of  the  subject,  such  construction  shall  be  made  that  the  King's  charter  shall 
take  effect,  for  it  was  not  the  King's  intent  to  make  a  void  grant."  Case  of  the  Clntrrh- 
wardem  of  Si.  Saviour's  (10  Kep.  66  b.).  By  parity  of  reasoning,  if  one  construction 
will  defeat  the  express  intention  of  the  charter,  and  the  other  construction  will  support 
it,  we  ought  to  adopt  the  latter,  and  reject  the  former. 

By  the  words  of  the  charter,  Mr.  Price  is  directed  to  make  out  an  alphabetical  list 
of  all  inhabitant  householders  within  the  said  borough  who  shall  possess  the  qualification 
required  by  the  act  for  the  regulating  of  [43]  municipal  corporations  :  and  this  means, 
as  it  is  contended,  inhabitant  householders  occupying  houses  within  the  borough,  and 
possessing  the  other  qualifications  required  by  the  act,  and  does  not  extend  to  any 
other  class  of  persons,  though  possessing  the  requisite  qualifications. 

But  we  ought  not  to  look  to  this  part  of  the  directions  given  to  Mr.  Price,  apart 
from  what  is  afterwards  found  in  the  charter  relative  to  the  same  matters ;  namely, 
the  provisions  with  respect  to  the  list  of  claims,  and  for  revising  the  lists.  As  to  the 
list  of  claims,  it  is  provided  that  every  inhabitant  householder  so  possessed  as  afore- 
said, (that  is,  every  inhabitant  householder  who  shall  possess  the  qualification  required 
by  the  act),  whose  name  shall  have  been  omitted  in  the  burgess  list,  and  who  shall 
claim  to  have  his  name  inserted  therein,  shall  give  notice  thereof. 

Now  it  is  observable,  that  the  persons  authorized  to  make  claim  are  not  confined 
to  inhabitant  householders  occupying  houses  within  the  borough,  but  may  include  all 
inhabitant  householders  possessed  of  the  qualifications  required  by  the  act. 

Again,  Mr.  Rushton  is  directed  to  revise  the  burgess  lists,  and  the  lists  of  claimants 
and  objections,  in  the  manner  directed  by  the  act  for  regulating  municipal  corporations 
in  England.  Now  to  see  what  he  is  to  do,  we  must  refer  to  the  statute  5  &  6  Will.  4, 
c.  76,  s.  18. 

By  that  section,  the  mayor  is  to  cause  the  burgess  lists,  and  the  lists  of  claimants 
and  objections,  to  be  brought  before  him,  and  the  mayor  shall  insert  in  the  burgess 
lists  the  name  ef  every  person  who  shall  be  proved  to  the  satisfaction  of  the  Court 
to  be  entitled  to  be  inserted  therein,  according  to  the  provisions  of  the  act :  provided 
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that  110  person's  name  shall  be  inserted,  unless  notice  shall  have  been  given  as  required 
by  the  act. 

Now,  comparing  these  provisions  of  the  charter  with  each  other,  and  with  the  act 
of  Parliament,  it  cannot,  I  think,  be  doubted,  that  the  intention  of  the  charter  was 
that  all  [44]  persons  should  be  entitled  to  vote  at  the  first  election  under  the  charter, 
who  are  possessed  of  the  qualification  required  by  the  Municipal  Corporations  Act ; 
and  as  it  cannot  be  supposed  to  be  the  intention  that  Price  should  make  out  a  defective 
list  in  the  first  instance,  in  order  that  by  a  ciicuitous  process  the  names  omitted  in 
Mr.  Price's  list  may  be  inserted  in  the  revised  list  by  Mr.  Rushton,  we  must,  in  order 
to  make  the  difi'erent  parts  of  the  charter  consistent,  understand  the  words  "  inhabitant 
householders  within  the  said  borough  who  shall  possess  the  qualification  required  by 
the  said  act  for  the  regulation  of  municipal  corporations  in  England  and  Wales,  to  be 
possessed  by  burgesses  of  the  boroughs  enumerated  in  the  said  act,"  as  embracing  all 
persons  who  are  inhabitant  householders  within  the  meaning  of  the  Municipal  Cor- 
porations Act,  and  possessed  of  the  other  qualifications  required  by  the  act ;  that  is  to 
say,  every  male  person  being  an  inhabitant  householder,  either  within  the  borough, 
or  within  seven  miles  of  it,  and  possessing  the  other  qualifications  required  by 
the  act. 

A  fifth  objection  was,  that  no  one  is  appointed  by  the  charter  to  make  out  a 
burgess  roll.  To  this  it  was  answered,  that  the  burgess  roll  is  a  mere  transcript  of 
the  burgess  list  and  lists  of  claimants  and  objections  ;  that  the  making  it  out  is  a  mere 
ministerial  act,  and  that  it  might  with  propriety  be  made  out  by  Mr.  Hyde,  as 
incidental  to  his  office  as  returning  officer :  but  if  none  were  made  out,  although  the 
want  of  it  might  be  productive  of  some  inconvenience  in  conducting  the  election,  I 
do  not  see  any  sufficient  ground  for  saying  that  no  good  election  can  take  place  for 
want  of  it. 

A  si.xth  objection  was,  that  the  charter  is  void  at  common  law,  because  Mr. 
Rushton  is  authorized  by  it  to  hold  a  court  which  does  not  proceed  according  to  the 
rules  of  common  law,  and  that  he  proceeds  by  examination  upon  oath,  and  decides 
upon  a  franchise. 

[45]  To  this  it  was  answered,  and  I  think  rightly  answered,  that  the  court  held 
by  Mr.  Rushton  is  not  a  court  for  deciding  the  rights  of  litigant  parties,  but  is  in 
the  nature  of  a  commission  or  court  of  inquiry,  to  ascertain  what  particular  individuals 
fill  a  certain  character,  so  as  to  entitle  them  to  a  certain  benefit,  which  the  Crown  is 
by  that  charter  proposing  to  confer  on  them  de  novo.  It  has  not  been  unusual  with 
the  Crown  to  grant  commissions  for  purposes  of  inquiry,  with  a  power  to  administer 
an  oath,  nor  have  such  commissions  ever  been  deemed  to  be  illegal. 

It  has  been  further  objected,  that  the  charter  is  void  at  common  law,  because  the 
corporators  are  in  effect  nominated  by  Mr.  Price  and  Mi-.  Rushton,  and  not  by  the 
Crown  ;  but  with  every  respect  for  those  who  entertain  this  opinion,  I  cannot  see  how 
this  objection  can  be  held  to  be  valid,  without  overruling  the  case  of  Sutton's  Hospital, 
and  the  other  cases  there  cited,  and  I  am  not  aware  that  the  authority  of  those  cases 
has  ever  been  questioned. 

It  remains  only  to  advert  to  one  other  objection.  The  plea  contains  an  allegation, 
that  the  council  of  the  borough  of  Manchester  were  desirous  that  a  separate  court 
of  quarter  sessions  of  the  peace  should  be  holden  in  and  for  the  said  l)orough  of 
Manchester,  and  did  duly  signify  the  same  liy  petition  to  her  said  Majesty  in  council, 
setting  forth  the  matters  in  and  by  the  .said  act  of  Parliament,  intituled  "An  Act  to 
provide  for  the  Regulation  of  Municipal  Corporations  in  Kiigland  and  Wales,"  in  that 
behalf  required  and  directed.  And  it  was  urged,  that  the  petition  ought  to  have 
been  set  out  with  more  particularity,  in  order  that  the  Court  might  judge  whether 
it  contained  what  the  law  required.  I  will  not  stop  to  inquire  whether  this  objection 
would  iiave  availed  upon  a  special  demurrer,  for  the  defect,  at  most,  can  amount  only 
to  an  insutficient  pleading  of  an  allegation  substantially  averred,  and  such  insufficient 
pleading  is  aided  after  verdict  bj'  the  statute  32  Hen.  8,  c.  30. 

[46]  CoF.KKiDOE,  J.  This  case  has  necessarily  raised  so  many  points  for  considera- 
tion, upon  each  of  which,  in  the  view  I  take  of  them,  it  has  become  my  duty  to  express 
an  opinion,  that  I  shall  endeavour  to  compress  my  reasons  in  regard  to  each  within 
as  short  a  compass  as  I  can  ;  especially  in  regard  to  those  upon  which  we  are,  generally 
speaking,  agreed,  and  which  appear  to  me  to  present  less  difficulty.  And  the  general 
nature  of  the  case,  with  the  manner  in  whiih  the  points  arise,  being  sufficiently  known, 
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I  may  omit  an}'  preliminary  matter,  and  proceed  at  once  to  consider  the  points  in 
their  oi'der. 

The  objection  to  the  learned  Judge's  direction  is  two-fold  : — first,  that  it  with- 
draws from  the  consideration  of  the  jury  a  question  of  fact,  treating  it  as  a  question 
of  law  ;  and  secondly,  that  even  if  properly  considered  a  question  of  law,  the  direction 
was  in  point  of  law  erroneous.  Upon  the  first  point,  the  case  is  shoitly  this.  The 
issue  for  the  jury  was  on  the  fact  of  a  petition  by  the  inhabitant  householders  of  the 
borough  of  Manchester.  To  prove  the  affirmative,  the  defendant  had  given  evidence 
of  a  petition  and  proceedings  thereupon  ;  to  prove  the  negative,  the  plaintiff  had 
proved  a  counter  petition,  signed  by  laiger  numbers :  both  signed  by  less  than  the 
majority  of  the  whole,  and  both  under  the  respective  circumstances  stated  on  the 
record.  But  the  Judge,  instead  of  leaving  it  to  the  jury  to  draw  the  conclusion  of 
fact,  whether  or  not  the  inhabitant  householders  had  petitioned,  from  this  conflictirg 
evidence  assumed  that  the  first  petition  was  in  itself  valid,  so  as  to  satisfy  the  statute, 
and  the  language  of  the  issue  ;  and  then  told  the  jury,  that  the  counter  petition  did 
not  destroy  that  validity.  Upon  the  second  point  the  contention  is,  that  a  counter 
petition,  as  to  which  no  fraud  is  alleged,  presented  before  the  day  on  which  the  first 
was  to  be  taken  into  consideration  by  the  Privy  Council,  and  proceeding  from  much 
larger  numbers  than  the  first  did,  at  once  and  necessarily  destroys  the  effect  of  the 
first,  [47]  so  that  it  could  no  longer  be  such  a  petition  as  the  statute  requires,  and 
as  the  language  of  the  issue  must  be  taken  to  import.  To  this  assertion,  so  broadly 
made,  I  cannot  assent :  all  the  circumstances  attending  the  two  petitions,  and  not 
merely  the  relative  numbers  of  signatures,  were,  in  my  opinion,  to  be  considered  ;  and 
therefore,  if  the  Judge  were  called  on  to  pronounce  on  that  circumstance  alone,  and 
to  affirm  that  simply  by  reason  of  it  the  first  petition  had  lost  its  validity,  it  seems  to 
me  that  he  was  quite  right  in  refusing  to  do  so. 

In  the  view,  therefore,  which  I  take  of  the  bill  of  exceptions,  the  first  of  these 
objections  is  that  which  it  is  important  to  consider;  does  the  case,  as  I  have  stated  it, 
truly  represent  what  appears  on  the  face  of  the  bill  I  has  the  Judge  withdrawn  from 
the  consideration  of  the  jury  a  question  of  fact,  and  in  effect  determined  for  them, 
that  the  petition  proved  by  the  defendant  was  the  petition  of  the  inhabitant  house- 
holders of  Manchester,  within  the  meaning  of  the  issue  raised  ?  This  will  be  the  first 
point :  the  second,  is  this  fault,  supposing  it  to  exist,  distinctly  pointed  at  by  the 
exceptions  taken  ^  for  it  must  be  admitted  as  clear,  that  unless  it  be,  we  are  not  at 
liberty  to  take  notice  of  it. 

These  are  obviously  questions  of  construction  on  the  language  of  the  bill ;  and  I 
express  my  opinion  upon  them  with  more  than  usual  distrust  of  its  correctness, 
because  my  own  mind  has  fluctuated  much  in  the  course  of  considering  them,  and  I 
am  aware  how  many  of  my  learned  Brothers  have  a  confident  opinion  the  other  way. 
But  after  the  best  consideration  I  can  give  it,  I  am  obliged  to  say  that  I  think  the 
objection  ought  to  prevail. 

The  statement  of  the  evidence  in  the  bill  naturally  begins  with  a  reference  to  the 
issue  :  and  if  any  expression  which  follows  be  in  itself  ambiguous,  I  think  it  must,  on 
the  ordinary  rules  of  construction,  be  construed  with  reference  to  that  issue ;  and  I 
apprehend  that  to  the  language  [48]  of  a  bill  of  exceptions,  the  ordinary  rules  of  con- 
struction must  be  applied  :  there  should  be  no  straining  either  to  support  the  ruling 
of  the  learned  Judge,  nor  to  point  out  the  exception  to  it.  The  defendant  was  to 
prove  that  the  inhabitant  householders  had  petitioned  ;  and  in  order  to  make  this  out, 
the  bill  states  that  he  gave  in  evidence  the  various  proceedings  in  the  borough,  up  to 
the  signing  of  a  petition  by  4000,  a  number  less  than  a  majority  of  the  whole  body  of 
inhabitant  householders,  and  the  presentation  of  that  petition  to  the  Queen,  and  her 
reference  of  it  to  the  Privy  Council.  Thus  far  the  statement  applies  itself  directly 
and  in  terms  to  the  issue ;  then,  after  stating  that  acceptance  of  the  charter  had  been 
proved,  the  bill  introduces  the  plaintifl''s  evidence  thus  :  "The  counsel  for  the  plaintiff 
then,  for  the  purpose  of  shewing  that  her  Majesty  had  not  authority  to  grant  the 
charter  in  question  under  the  said  petition,  gave  in  evidence  a  petition  by  6000 
inhabitant  householders,  less  than  a  majority  of  the  whole,  to  her  Majesty,  not  to 
grant  the  chaiter,  and  that  this  was  presented  to  her  Majesty  before  the  day  appointed 
for  taking  the  first  petition  into  consideration.  Here  the  language  of  the  issue  is 
departed  from ;  but  bearing  the  issue  in  mind,  what  interpretation  must  we  put  upon 
the  words?     How  could  it  be  shewn  by  this  evidence,  that  her  Majesty  had  not 
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authority  in  law  to  grant  the  charter  on  the  Hrst  petition,  except  by  the  inference  of 
fact  to  be  made  from  it,  that  the  first  was  not  in  truth  the  petition  of  the  inhabitant 
householders?  With  any  other  object  than  this,  the  evidence  would  have  been 
wholly  irrelevant  to  the  issue  ;  the  issue  was  not  upon  her  Majesty's  authority  to 
grant  the  charter  upon  the  petition,  and  that  authority  might  have  been  wanting, 
although  a  petition  had  been  ilulv  signed  and  presented  ;  liut  upon  the  fact  of  such 
petition.  Construing,  then,  these  words  by  the  ordinary  rules,  I  consider  them 
equivalent  to  .saying,  that  the  evidence  was  adduced  to  disprove  the  i.ssue,  and  shew 
that  [49]  no  petition  had  been  presented  by  the  inhabitant  householders.  By  the 
same  rule  I  construe  the  language  which  follows,  stating  the  learned  Judge's  direction  : 
that  "  notwithstanding  such  last  petition,  her  Majesty  had  authority  and  power,  on 
the  recommendation  of  her  Piivy  Council,  to  grant  the  said  charter  as  on  the  first 
petition,  by  virtue  of  the  statute."  I  must  assume  the  issue  to  have  been  present  to 
the  mind  of  the  learned  Judge,  and  that  his  direction  was  intended  to  be  relevant  to 
it ;  then  it  seems  to  me,  that  the  necessary  meaning  of  his  language  is,  that  notwith- 
standing the  plaintift"s  evidence  of  a  counter  petition,  the  petition  proved  by  the 
defendant  was  a  petition  within  the  meaning  of  the  plea,  and  therefore  such  as  was 
necessary  in  order  to  her  Majesty  having  authority  to  grant  the  charter.  It  is 
unnecessary  to  go  so  far  as  to  say  that  his  language  affirms  absolutely  the  validity  of 
the  first  petition  ;  for,  if  he  only  took  on  himself  to  determine  that  the  .second  petition 
did  not  take  away  or  ati'eet  its  validity,  he  determined  a  question  of  fact,  which  was 
one  among  the  particulars  for  the  jury  to  consider,  in  regard  to  the  whole  issue 
before  them. 

1  come  then  to  the  conclusion,  that  there  was  a  misdirection.  It  is  said  that  this 
is  helped  by  the  words  which  follow,  "and  with  that  direction  left  the  case  to  the 
jury."  This  I  cannot  understand  :  whether  any  thing  else  was  .said  to  them,  or  what 
that  was,  we  are  not  informed,  and  are  not  at  liberty  to  gue.ss.  I  should  have  thought 
the  ordinary  and  correct  mode  of  reading  the  words  was,  that  he  left  the  case  to  the 
jury  with  that  direction  ; — that  is,  left  them  to  find  their  verdict  with  that  instruction, 
and  that  alone,  upon  that  point. 

It  only  remains  to  consider,  whether  this  error,  if  it  be  one,  is  excepted  to  by  the 
bill.  The  bill  first  states  in  general  terms,  that  the  plaintiff's  counsel  excepted  to  the 
direction,  and  then  expands  that  in  language  exactly  following  the  language  of 
the  direction,— insisting  that  the  [50]  facts  proved  were  suttioicnt  to  shew,  i.e.  were 
in  reason  sufficient  to  convince  the  jury,  that  her  Majesty  had  tio  power  to  grant  the 
charter  upon  the  first  petition.  The  exception  then  adapts  itself  to  the  language  of 
the  direction,  and  its  terms  must  receive  the  same  construction  :  it  directly  afiiruis 
what  the  direction  had  denied.  If  there  was  any  error,  therefore,  in  the  direction, 
the  exception  must  have  hit  it 

Upon  these  grounds,  therefore,  I  am  of  opinion  that  the  plaintiff  in  error  is 
entitled  to  a  venire  de  novo. 

There  remain,  however,  objections  to  be  consideied,  both  as  to  the  charter  and  the 
plea :  and  those  which  apply  to  the  former  may  be  subdivided  into  those  which  go  to 
the  authority  of  her  Majesty  to  grant  such  a  charter  as  this,  and  those  which  are 
more  properly  matter  of  detail.  The  first  of  these,  which  stiikes  at  the  root  of  the 
charter,  is,  that  whereas  the  petition  was  from  a  whole  borough,  consisting  of  nine 
town.ships,  the  charter  is  granted  to  six  only  of  the  nine.  Strong  reasons  are 
suggested,  of  expediency  and  inconvenience,  for  and  against  this  limitation  ;  but  we 
have  only  to  consider  the  power  of  the  Crown  to  make  it ;  and  it  seems  to  me  that 
there  are  woids  in  the  statute  1  Vict.  c.  78,  s.  49,  on  which  this  limitation  m;iy  be 
supported.  By  the  first  part  of  the  section,  it  would  certainly  seem  that  a  petition 
from  the  town  or  borough,  and  a  grant  of  a  charter  to  the  petitioners,  are  both  of 
them  conditions  precedent  to  the  extension  of  the  statutory  powers  by  the  charter ; 
and  certainly  I  do  not  feel  it  easy  to  hold  that  the  body  incorporated,  and  the  body 
to  which  the  stiitntory  powers  are  to  be  extended,  must  not  be  the  same.  But  these 
words  follow: — "extend  to  the  inhabitants  of  any  such  town  or  borough,  within  the 
district  to  be  set  forth  in  such  charter,  &c."  These  words  must  have  some  meaning; 
and  it  is  suggested  that  they  are  inserted,  because  it  was  ncccss.ary  for  many  of  the 
objects  of  the  statute,  that  the  l)orough  incorporated  [51]  should  be  described  by 
metes  and  bomids  in  the  charter.  But  if  the  gi-.uit  must  in  all  cases  necessarily  be 
to  the  whole  town  or  borough  petitioning,  I  do  not  see  the  necessity  for  the  charter 
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going  beyond  the  language  usually  inserted  in  charters  at  common  law,  if  I  may  use 
such  a  term  by  way  of  distinction.  But  these  words  do  not  seem  applicable  to  such 
descriptions,  nor  is  it  probable  that  they  would  have  been  inserted,  if  no  more  was 
meant  than  this.  I  think,  therefore,  that  they  must  be  understood  as  giving  the 
Queen  a  power  to  limit  the  district  within  which  the  statutory  powers,  extended  to 
the  corporation  by  the  charter,  were  to  be  exercised  ;  and  if  so,  the  district  need  not 
be  commensurate  with  the  whole  petitioning  town  or  borough.  And  it  is  observable, 
that  in  the  first  part  of  the  section,  the  words  are  not  "grant  to  them,"  but  "grant 
the  same,"  i.e.  a  charter  of  incorporation  ;  leaving  the  precise  objects  of  the  grant  to 
be  defined  according  to  the  vv-ords  which  follow. 

The  two  objections  which  next  occur,  and  which  are  to  details  in  the  charter,  I 
may  conveniently  take  together ;  and  the  principle  on  which  I  dispose  of  them  will 
apply  to  several  of  the  same  kind.  They  are,  that  the  Queen  has  taken  upon  herself 
to  appoint  days  for  the  elections  of  the  first  mayor,  aldermen,  and  councillors,  different 
from  the  days  specified  in  the  5  &  6  Will.  4,  c.  76,  for  the  first  elections  under  that 
act,  and  also  has  herself  divided  the  borough  into  certain  described  wards,  instead  of 
leaving  that  to  be  done  by  a  barrister,  as  under  the  act  last  mentioned.  The  answer 
to  both  these  objections  is  the  same.  The  statute  of  1  Vict.  c.  78,  s.  49,  does  not 
destroy  the  common-law  power  of  the  Crown  to  create  municipal  corporations,  but 
enables  the  Crown,  under  cei'tain  conditions,  to  extend  statutory  power  and  provisions 
to  corporations  which  it  maj'  create.  Both  the  matters  here  objected  to  are  within 
the  Crown's  own  power.  The  Queen  might  have  named  the  first  mayor,  aldermen, 
and  councillors,  or  [52]  might  have  directed  them  to  be  elected  by  the  body  whom 
she  incorporates ;  and  in  the  latter  case,  she  might  have  named  the  day  for  the 
election.  She  could  not  in  the  present  instance  have  named  the  .same  days  as  specified 
in  the  act  for  the  first  elections  to  be  made  under  that  act,  for  they  had  passed  ;  but 
if  she  could,  and  had  done  so,  it  would  still  have  been  a  nomination  of  the  days  by 
the  royal  power,  and  not  under  the  statute  ;  a  voluntary  adopting  of  the  statutory 
day,  not  a  necessary  compliance  with  its  provisions.  The  same  remark  applies  to 
the  division  into  wards. 

I  come  now  to  an  objection,  founded  on  those  clauses  of  the  charter  which  relate 
to  the  formation  and  revision  of  the  first  burgess  list;  and  this  again  is  twofold,  first, 
that  the  Queen,  delegating  to  Mr.  Price  and  Mr.  Rushton  to  determine  who  are  to 
be  the  first  burgesses,  which  burgesses  are  in  effect  to  elect  the  fir.st  mayor,  aldermen, 
and  council,  has  in  fact  delegated  to  Price  and  Rushton  to  make  and  call  into  existence 
the  corporation,  and  that  such  delegation  was  illegal :  the  second  object  applies  to 
the  particular  instructions,  according  to  which  Piice  and  Rushton  are  to  perform  the 
duty  imposed  on  them. 

The  first  of  these,  in  itself  a  question  of  great  importance,  is  made  of  still  greater 
by  the  special  ground  on  which  it  is  rested.  It  seems  not  very  strongly  contested, 
that  the  Crown,  in  erecting  a  corporation,  may  not  give  to  an  individual  (the  founder, 
for  example,  who  is  to  endow  it),  the  power  to  name  the  officers  who  are  to  govern 
it,  or  the  individuals  who  are  first  to  compose  it ;  for  this,  The  Sutton's  Hospital  case 
(10  Rep.  33  b.),  and  Uamsay's  case,  there  cited,  (p  27),  were  alleged  in  the  argument 
as  sufficient  authority  ;  and  they  seem  to  be  so :  but  it  was  said  these  were  cases  of 
private  foundations,  and  were  wholly  distinct  in  principle  from  the  present,  a  case  of 
municipal  incorporation,  for  the  government  of  a  large  portion  of  the  liege  subjects 
of  the  Crown.  In  this  case  [53]  it  is  said  that  the  Crown  cannot  constitutionally 
divest  itself  of  its  authority,  or  decline  from  its  duty,  by  delegating  to  other 
irresponsible  agents  the  nomination  of  the  first  corporators.  Perhaps  the  strictly 
legal  answer  to  this  objection  may  be  deemed  too  ai-tificial  to  be  satisfactory  on  a 
constitutional  question  ;  the  answer,  I  mean,  which  is  to  be  found  in  The  Sutton's 
Hospital  case,  that  when  the  person  to  whom  the  duty  is  delegated  has  performed  it, 
the  individuals  named  do  not  come  in  under  hira,  and  derive  nothing  from  him,  but 
all  from  the  charter  and  the  Crown.  Yet,  if  this  principle  be  a  sound  one  in  the 
case  of  a  private  corporation,  I  cannot  see  why  it  should  not  apply  to  a  public  corpora- 
tion equally.  It  may  be  a  matter  of  discretion  in  what  instances  the  Crown  may  be 
advised  to  act  upon  it ;  but  as  in  all  cases  of  a  public  corporation  the  Crown  must 
act  really  on  the  information  and  by  the  agency  of  othei's,  even  where  in  form  it  acts 
directly  by  itself,  and  this  necessity  is  the  more  apparent  and  pressing,  the  more 
extensive  the  incorporation  is  to  be,  I  own  it  seems   to  me  that  no  mode  can  be 
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suggested  more  free  from  objection,  than  that  which  has  been  adopted  in  this  insfcince, 
of  deKning  the  qualification,  Hist,  which  the  corporators  are  to  have,  and  then  leaving 
it  to  some  selected  individuals  to  determine  who  those  are  who  possess  it.  Mr.  Price, 
in  the  present  case,  has  no  arbitrary  power  given  to  him,  as  was  entrusted  to  the 
founders  in  the  two  cases  cited ;  the  rule  is  laid  down  for  him,  according  to  which  he 
is  to  determine,  and  if  he  first,  and  Mr.  Kiishton  secondly,  admit  or  reject  without 
being  authorized  by  the  lule,  an_v  other  corporator  or  injured  individual  will  have 
their  remedy  in  the  Court  of  Queen's  Bench.  I  may  further  observe,  as  the  question, 
whether  a  course  be  constitutional  or  not,  admits  the  argument  of  experience,  that 
this  delegation  is  only  made  foi-  one  turn  :  whatever  of  evil  theie  may  be  in  it  is 
limited  in  the  present  instance  to  the  first  burgess  list ;  after  that  time,  the  course 
pre-[54]-scribed  by  the  statute  of  William  must  be  adopted.  It  seems  to  me,  there- 
fore, that  this  objection  cannot  be  supported. 

I  pass  on  to  the  second  objection,  that  the  rule  by  which  the  burgess  list  is  to  be 
formed,  according  to  the  charter,  is  incorrect,  and  such  as  the  Crown  had  no  power 
to  lay  down.  The  objection  presented  at  first  great  difficulty,  but,  upon  consideration, 
it  appears  to  me  not  insurmountable. 

The  1  Vict.  e.  78,  s.  49,  empowers  the  Queen,  on  the  petition  of  the  inhabitant 
householders  of  any  borough  for  a  charter,  if  by  the  advice  of  her  Privy  Council  she 
should  think  fit  to  grant  the  same,  to  extend  to  the  inhabitants  of  such  borough  all 
the  powers  and  provisions  of  the  5  &  6  Will.  4,  c.  76. 

One  of  the  provisions  of  the  -5  &  6  Will.  4,  is  (by  s.  9),  that  every  male  of  full 
age,  &c.  occupying  a  house,  warehouse,  shop,  &c.,  within  the  borough,  during,  X-c, 
and  also  during  the  same  time  having  been  an  inhabitant  householder  within  seven 
miles  of  the  borough,  shall,  if  duly  enrolled,  be  a  burgess  of  the  borough,  and  member 
of  the  body  corporate. 

Such  petition  having  been  presented  from  Manchester,  the  Queen,  by  the  charter, 
incorporates  the  inhabitants  of  the  borough  of  Manchester,  comprised  within  six  town- 
ships out  of  nine,  altogether  forming  the  parliamentary  borough,  and  the  petitioning 
body  ;  and  she  declares,  that  that  body  corpoi-ate,  by  that  name,  shall  have  and 
exercise  all  the  powers,  &c.  enjoyed  by  the  boroughs  named  in  the  5  &  6  Will.  4,  c.  76, 
in  the  same  manner,  and  subject  to  the  same  provisions,  as  if  Manchester  had  been 
named  in  the  schedule  to  the  act.  It  is  to  be  observed,  that  the  charter  seems  to 
follow  the  statute  of  Victoria,  in  the  indiscriminate  use  of  the  terms  "  inhabitant 
householders  "  and  "  inhabitants  " ;  reciting  a  petition  from  the  former,  and  a  grant 
to  the  latter. 

Then,  in  order  to  frame  the  first  list  of  burgesses,  i.e.,  [55]  as  I  understand  it, 
the  list  of  those  who  shall  be  the  original  members  of  the  body  corporate,  the  Queen 
appoints  David  Price  to  make  out  a  list  of  all  inhabitant  householders  within  the  said 
borough,  who  shall  possess  the  qualifications  required  by  the  5  &  6  Will.  4,  c.  76 

It  is  clear  upon  this  statement,  that  David  Price  could  not  include  in  the  list  of 
burgesses  a  man  otherwise  qualified,  occupying  a  warehouse,  &c.  within  the  six  town- 
ships, but  being  an  inhabitant  householder  out  of  them,  and  within  seven  miles. 
From  the  original  incorporation,  therefore,  will  be  excluded  a  class  of  persons,  who 
by  the  5  fc  6  Will.  4,  c.  76,  are  made  members  of  every  corporation  in  the  schedule 
of  that  act. 

Two  Questions  arise  ;  1st,  can  the  Queen  make  such  an  incorporation,  and  at  the 
same  time  avail  herself  of  the  1  Vict.  c.  78,  s.  49  ;  in  other  words,  is  this  a  defect  in 
the  original  scheme,  which  vitiates  the  charter;  '2nilly,  what  persons  will  it  be  the 
duty  of  the  town-clerk  and  mayor,  &c.  to  enroll  on  the  burgess  list  under  any  succeed- 
ing formation  and  revision  of  it !  The  answer  to  the  second  may  artect  the  answer  to 
the  first  question,  and  therefore  should  be  first  ascertained. 

Now  assuming  the  body  to  have  come  into  existence  de  facto,  and  the  regular  day 
to  have  come  round  for  making  the  new  burgess  list,  I  conceive  the  town-clerk  could 
only  have  looked  to  the  9th  section  of  the  first  act,  and  must  have  put  on  the  list  all 
claimants  entitled  under  that  section.  It  would  no  more  have  been  an  objection  to 
A.  B.,  that  he  had  been  properly  omitted  by  Mr.  Price  in  the  former  year,  i.e.  that  he 
had  not  been  an  original  member  of  the  body  corporate,  than  it  would  have  been  to 
any  householder  within  seven  miles  of  an  old  .scheduled  corporation,  otherwise 
qualified,  that  by  the  origin.al  charter  of  that  corporation  he  was  not  one  of  the  l)ody 
corporate.     The   cases,  in   fact,  would    be  the  same.     lid  ward   I.    (let  me  suppose) 
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incorporates  the  inhabitant  householders,  [56]  or  persons  possessing  iiny  other  pre- 
scribed qualification,  within  the  city  of  B.  The  statute  5  &  6  Will.  4  says,  that  all 
persons  occupying  a  shop  within  the  borough,  and  being  an  inhabitant  householder 
within  seven  miles,  shall  be  burgesses.  So  here,  her  Majesty  grants  a  charter  to  the 
inhabitant  householders  within  the  borough,  possessing  certain  qualifications ;  the 
statute  1  Vict.  c.  78,  enables  her  to  extend,  and  she  has  extended,  the  provisions  of 
the  same  5  &  6  Will.  4  to  the  persons  so  ineoi-porated  :  then,  as  soon  as  the  burgess 
list  comes  to  be  made  out  afresh  under  the  latter  statute,  it  M-ill  take  in  all  persons 
having  the  same  qualifications,  who  occupy  shops,  &c.,  and  are  inhabitant  householders 
within  seven  miles  of  the  borough. 

If,  then,  this  be  a  defect  in  the  charter,  it  is  not  one  of  perpetual  duration  ;  it 
will  not  keep  in  permanent  existence  a  corporate  body,  enjoying  the  powers  given  by 
the  statute,  but  not  constituted  according  to  its  provisions. 

But  is  it  any  defect  at  all  'i  They  who  assert  that  it  is,  seem  to  assume  that  the 
body  corporate,  as  it  comes  into  existence  by  the  charter,  must  be  in  all  respects,  as  to 
its  component  parts,  the  same  before  the  provisions  of  the  statute  are  extended  to  it 
as  after  ;  and  this  assumption  seems  made,  because  the  extension  must  be  by  the 
charter  itself  ;  \vhence  it  is  taken  for  granted,  that  the  incorporation,  and  the  taking 
effect  of  the  extension,  must  be  concurrent  in  time.  But  do  the  words  of  the  1  Vict, 
c.  78,  s.  49,  require  this?  or  does  the  closest  analogy  which  can  be  had  recourse  to, 
the  case,  namely,  of  scheduled  corporations,  make  it  reasonable  to  construe  them  so? 
The  words  themselves  import  an  incorporation  first;  a  body  brought  into  existence, 
and  then  an  extension  to  that  body  corporate,  by  a  power  beyond  that  of  the  preroga- 
tive, of  something  which  the  mere  act  of  incorporation  did  not  and  could  not  give  it. 
The  case,  moreover,  of  an  old  corporation  was  in  many  instances  precisely  this — that 
by  the  9th  section  of  5  &  6  Will.  4,  c.  76,  a  new  class  of  members,  not  [57]  contem- 
plated by  the  original  charter,  became  ingrafted,  and  acquired  the  corporate  franchises 

Let  me  put  this  case — that  upon  the  petition  in  question  the  Queen  had  incorpor- 
ated the  whole  petitioning  borough,  and  had  made  every  inhabitant  householdei'  by 
name  a  burgess  ;  and  then,  in  the  very  terms  of  the  49th  section  of  1  Vict.  c.  78, 
had  extended  the  provisions  of  the  5  &  6  Will.  4,  c.  76,  to  the  burgesses  so  named  and 
incorporated  ;  on  this  supposition  the  very  same  difficulty  would  have  existed  which  I 
am  now  considering ;  yet,  as  she  would  have  clearly  done,  in  the  first  step,  no  more 
than  her  prerogative  warranted,  and  in  the  latter  exercised  neither  more  nor  less  than 
the  powers  given  her  by  the  statute,  could  the  objection  have  availed?  Does  it  not 
follovr,  that  in  a  new  corporation,  the  first  list  of  burgesses  may  be  confined  to  the 
inhabitant  householders  within  the  borough,  though  others  may  come  in  afterwards, 
when  the  burgess  list  conies  to  be  re-made  under  the  statute? 

Hitherto  I  have  assumed,  that  upon  the  statutory,  or  rather  second  and  subsequent 
revisions  of  the  burgess  list,  the  inhabitant  householders  within  seven  miles  must  be 
included  ;  this  also  is  part  of  the  a.ssumption  of  the  objectors,  and  it  is  a  necessary 
part  of  the  objection.  But  is  this  a  necessary  construction  of  the  words  of  the  49th 
section,  substantially  inserted  into  the  charter  ?  The  Queen  grants  to  the  body 
corporate,  i.e.  the  inhal)itant  householders  within  the  district,  "  to  have  and  exercise 
all  the  powers,  authorities,  immunities,  and  privileges  which  are  now  held  and  enjoyed 
by  the  several  boroughs  named  in  the  said  act,  in  the  like  manner,  and  subject  to  the 
same  provisions,  as  fully  and  as  amply,  to  all  intents  and  purposes,  as  if  the  said 
borough  of  Manchester  had  been  included  in  the  schedule  to  that  act  annexed." 
These  words  may  be  satisfied,  by  extending  to  the  body  corporate,  the  object  of  the 
grant,  all  such  powers,  &c.  as  are  applica  [58]-ble  to  an  existing  bod}'  corporate,  and 
there  is  no  neces.sity  for  holding,  nay,  there  may  be  some  dittieulty,  some  force  put 
upon  the  words,  in  holding,  that  they  include  powers,  &c.  by  which  a  new  class  of 
members  is  to  be  added  at  a  subsequent  peiiod  to  the  corporate  bodj'.  It  is  unneces- 
sary to  aftirm  what  is  the  true  construction  of  the  words ;  if  the  new  class  must  be 
admitted,  the  difficulty  is  not  serious  in  law  ;  if  it  must  not  be,  the  difficult}'  does  not 
exist  in  fact.  On  the  whole,  therefore,  I  conclude  that  the  objection  to  the  charter, 
founded  on  the  formation  of  the  first  burgess  list,  ought  not  to  prevail. 

Lastly,  it  is  urged  that  the  constitutional  power  is  exceeded  by  that  part  of  the  charter 
which  appoints  Mr.  Rushton  to  revise  the  burgess  list ;  inasmuch  as  the  Crown  has 
thereby  erected  a  court  not  proceeding  according  to  the  common  law,  which  can  only 
be  done  by  the  legislature.     If  this  objection  were  founded  in  fact,  and  the  conse- 
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qiience  were  to  follow,  that  the  first  burgess  list  had  been  revised  (for  the  objection 
only  a])[)lies  to  the  revision)  by  an  officer  exercising  unconstitutional  powers,  I  am 
not  prepared  to  say  that  the  charter  would  thereby  be  wholly  vacated  ;  but  I  do  not 
think  it  necessary  to  examine  this  point,  because  it  seems  to  me  that  the  objection 
does  not  exist  in  fact.  The  charter  merely  directs  Mr.  Rushton  to  revise  the  list  "  in 
the  manner  directed  in  the  said  Act  for  regulating  Municipal  Corporations."  These 
are  very  general  words  :  they  direct  him  to  discharge  the  duty  cast  upon  him  with 
attention  to  a  mode!  that  was  then  well  known,  and  which,  so  far  as  he  could  legally 
do  it,  would  be  convenient  for  him  to  follow  ;  but  there  is  nothing  which  compels  him 
to  do  anything  illegal,  and  we  must  not  force  words  beyond  their  necessaiy  import 
for  the  sake  of  making  them  objectionable. 

I  believe  no  objection  to  the  charter  remains  now  unconsidered,  which  does  not 
range  itself  with  one  or  other  of  those  disposed  of.  In  going  through  them,  I  have 
[59]  uiiavoidedly  run  to  greater  length  than  I  intended  or  wished,  and  therefore  I 
have  omitted  purposely  other  arguments  which  had  occurred  to  my  mind,  leading  to 
the  same  conclusion.  Upon  the  whole,  I  have  satisfied  myself,  as  completely  as  I 
could  hope  to  do  on  a  subject  so  full  of  various  points,  and  presenting  so  many  real 
difficulties,  that  no  defect  has  been  made  out  in  the  charter  which  would  justify  me  in 
holding  it  void. 

Still,  however,  there  remains  an  objection  urged  against  the  plea  ;  that  in  alleging 
the  petition  from  the  town  council  for  a  separate  court  of  (juarter  sessions,  it  only 
avers  that  it  set  forth  "  the  matters  in  and  by  the  said  act,  &c.  in  that  behalf  required 
and  directed,"  without  stating  in  detail  the  particulars.  This  objection  must  now 
be  considered  as  if  it  arose  on  general  demurrer,  and  if  the  pleading  be  good  in 
substance,  cannot  avail.  I  do  not  go  through  the  numerous  cases  cited  on  either  side 
in  this  part  of  the  argument.  The  question  seems  to  me  to  be  one  of  principle.  I 
have  always  understood  it  is  no  substantial  objection  to  an  issue,  that  it  raises  for 
the  jury  a  question  mixed  up  of  law  and  fact.  The  issues  most  frequently  raised  are 
such,  and  from  the  nature  of  things  must  be  such.  I  have  also  always  understood, 
that  where  particulars  going  to  form  a  conclusion  of  fact  are  to  be  found  in  any  other 
part  of  the  pleadings,  or  in  a  public  act  of  Parliament,  of  which  the  Court  must  take 
judicial  cognizance,  it  is  not  a  defect  in  substance,  if  those  particulars  are  not  set  out 
in  detail  in  the  pleading  which  relies  on  them,  but  alleged  by  way  of  reference ;  for 
that  which  is  so  referred  to  is  in  substance  alleged.  All  that  can  be  alleged  against 
that  averment  falls  within  these  two  rules.  It  does  not  content  itself  with  stating 
that  the  council  duly  petitioned,  which  would  certainly  not  be  enough,  for  that  would 
call  on  the  jury  to  decide  what  was  a  proper  petition;  but  it  says  that  the  petition 
contained  all  the  particulars  which  the  statute  requires  and  directs.  Here  is  an  issue 
to  be  found  by  a  [60]  comparison  of  the  allegations  of  the  petition  with  the  require- 
ments of  the  statute.  The  Judge  is  to  direct  the  jury  as  to  the  latter,  suljject  to 
exceptions  and  revision  by  a  court  of  error,  if  he  misinforms  them  ;  they  are  to 
examine  for  themselves  as  to  the  former ;  and  their  verdict  will  be  compounded  of 
both.  I  see  no  difficulty  in  traversing  such  an  averment,  and  therefore  I  think  the 
objection  falls  to  the  ground. 

Wii-LiAM.s,  J.  This  was  an  action  on  the  case  for  disturbing  the  plaintiff"  in  his 
office  of  coroner  for  the  county  of  Lancaster. 

The  defence,  in  sul)stance,  is  that  the  defendant  did  the  act  complained  of  in 
execution  of  his  duty  as  coroner  of  the  borough  of  Manchester,  to  which  otKce  the 
defendant  claims  to  have  been  duly  a])pointed.  The  plea  states,  that  after  the  passing 
of  the  5  &  (i  Will.  4,  c  7G,  and  1  V'ict.  c.  78,  "the  inhabitant  hoiiseholdei's  of  the 
borough  of  Manchester  petitioned  the  C^ueen  to  grant  to  them  the  said  inhaliitant 
householders  a  chaiter-  of  incorporation  ;  that  notice  of  the  petition  being  taken  into 
consideiation  by  the  i'rivy  Council  was  published  in  the  L'lndon  Gitziitc ;  that  it  was 
taken  into  consideration  by  the  Privy  Council,  who  advised  the  Crown  to  grant  it, 
anil  that  it  was  granted  accordingly  in  the  manner  therein  stated,  and  accepted  by 
the  said  inhabitants  of  the  said  borough,  comprised  within  the  distiict  therein 
specified  ;  that  the  town  coinicil  petitioned  the  (^ueen  for  a  separate  court  of  quarter- 
sessions,  which  was  granted,  whereupon  the  town  council  appointed  the  defendant 
coroner  for  the  said  borough. 

The  replication  sets  out  upon  oyer  the  chaiter  of  incorporation,  and  grant  of 
a  separate  court  of  ([uarter  sessions,  in  extenso;  and  then  states,  "that  the  inhal>ilaut 
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householders  of  the  borough  of  Manchester  did  not  petition  her  most  gracious  Majesty 
to  grant  to  them  the  said  inhabitant  householders  a  charter  of  incorporation,  and  that 
such  [61]  charter  was  not  duly  accepted  and  received  by  the  inhabitants  of  the  said 
borough  of  Manchester"  modo  et  forma  ;  upon  which  issue  was  joined. 

And,  upon  the  trial  of  that  issue,  a  bill  of  exceptions  was  tendered  to  the  direction 
of  the  learned  Judge,  which  raises  the  first  question  for  our  consideration  ;  the  second 
being,  whether,  as  the  whole  record  is  brought  before  us,  the  title  of  the  defendant, 
as  coroner  of  the  borough  of  Manchester,  does  thereupon  appear  to  be  duly  established 
in  point  of  law. 

With  a  view  of  coming  to  a  correct  decision  upon  the  first  question,  it  is  necessary 
to  advert,  with  particularity,  to  the  precise  state  of  the  case  before  the  learned  Judge  ; 
what  evidence  was  tendered  before  him,  and  in  what  manner ;  what  was  his 
direction,  and  the  nature  of  the  exception  thereto.  Now,  from  the  bill  of  exceptions 
it  appears,  after  some  preliminary  statement  of  a  requisition  to  the  boroughreeve  and 
constable  of  Manchester  to  call  a  meeting  of  the  "  rate-payers,"  to  consider  the 
propriety  of  petitioning  the  Queen  for  a  charter,  of  a  meeting  having  been  held,  and 
a  committee  appointed  to  draw  one  up — "  that  a  petition  was  signed  by  4000 
inhabitant  householders,  the  greater  part  being  rate-payers  and  inhabitant  house- 
holders of  the  district  mentioned  in  the  charter,  the  same  not  l)eing  a  majority  of 
the  inhabitant  householders,  the  whole  number  being  48,000 ;  that  such  petition  was 
presented,  and  referred  to  the  Privy  Council,  and  the  charter  granted  and  accepted 
as  in  the  plea  alleged."  The  bill  of  exceptions  then  states,  that  the  plaintiff' gave  in 
evidence — "that  GOOO  such  persons  as  aforesaid,  after  the  first  petition  had  been 
presented  to  her  Majesty,  and  before  the  day  for  taking  it  into  consideration  by  the 
Privy  Council,  petitioned  her  Majesty  not  to  grant  the  charter  in  question  ; "  where- 
upon the  Judge  declared  his  opinion  to  the  jury,  that  "notwithstanding  such  petition 
as  last  aforesaid,  her  Majesty  had  authority  and  power,  on  the  recom-[62]-mendation 
of  her  Privy  Council,  to  grant  the  said  charter  as  on  the  first-mentioned  petition,  by 
virtue  of  the  statute  in  that  case  made  and  provided,  and  with  that  direction  left  the 
case  to  the  jury.  Whereupon  the  counsel  for  the  plaintiff  excepted  to  the  .said  opinion 
and  direction  of  the  said  Judge  on  the  said  issue,  and  insisted,  that  the  facts  proved 
were  sufficient  to  shew  that  her  Majesty  had  no  authority  or  power  to  grant  such 
charter  as  aforesaid,  upon  the  first-mentioned  petition." 

And  upon  this  first  question,  as  there  was  a  total  disagreement,  in  the  course  of 
the  argument,  as  to  what  actually  was  the  direction  of  the  learned  Judge,  I  think  it 
right  to  state  at  the  outset,  that  I  entirely  agree  in  the  opinion  with  (I  believe)  the 
whole  of  my  learned  Brothers,  that  we  are  bound  to  look  at  what  appears  from  the 
record  to  have  been  propounded  to  the  learned  Judge  at  the  trial,  his  direction 
thereon,  and  the  precise  exception  thereto,  without  noticing  any  other  facts  or  circum- 
stances whatever.  It  was,  indeed,  contended  by  the  plaintiff's  counsel  throughout, 
that  the  direction  in  substance  was,  that  proof  of  the  first-mentioned  petition,  under 
the  circumstances  above  set  forth,  did  ipso  facto,  as  a  matter  of  law,  satisfy  and 
establish  the  affirmative  of  the  issue  cast  upon  the  defendant ;  and  if  such  had  appeared 
from  the  bill  of  exceptions  itself  to  have  been  the  direction  of  the  learned  Judge,  my 
conclusion  would  have  been  ver}^  different  from  that  at  which  I  have  now  arrived; 
because  I  am  quite  satisfied,  that  the  fact  of  a  petition  having  been  presented  to  the 
Queen,  upon  which  there  is  a  precise  issue,  if  required  to  have  been  so  submitted, 
ought  to  have  been  decided  by  the  jury,  and  by  none  other  whatsoever;  and  for  such 
piu-pose,  that  the  first-mentioned  petition,  with  the  accompanying  circumstances, 
ought  to  have  been  submitted  to  their  consideration. 

But  from  the  bill  of  exceptions  I  cannot  collect  that  any  request  was  made  to 
submit  such  question  to  the  [63]  jury,  and  refused  bj'  the  learned  Judge,  and  that 
therefore  there  was  an  exception  to  his  opinion.  On  the  contrary,  we  find  that  the 
exception  was,  (not  that  the  learned  Judge  had  taken  upon  himself  to  decide  as  a 
matter  of  law,  but)  "  that  the  facts  proved  (or,  in  other  words,  the  second  petition  by 
the  larger  number)  were  sufficient  to  shew  that  her  Majesty  had  no  authority  or 
power  to  grant  such  charter  upon  the  said  first-mentioned  petition  ;"  whereas,  in  my 
opinion,  such  second  petition,  of  itself  and  without  more,  necessarily  had  no  such 
effect;  and  that  is  all  that,  from  the  bill  of  exceptions,  the  learned  Judge  appears  to 
have  decided.  I  catniot  therefore  say  that  anything  wrong  was  done.  But  now, 
having  heard  the  judgment  of  my  Brother  Coleridge,  I  beg  leave  to  say,  that  if  I  had 
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thought  (as  he  does)  that  the  question  as  to  the  direction  of  the  learned  Judge,  as 
objected  to  by  the  plaintifl's  counsel  in  argument,  had  been  raised,  I  should  have 
arrived  at  the  same  conclusion. 

I  come  now  to  the  second  question,  which  is,  I  believe,  .admitted  on  all  hands  to 
be  one  of  equal  importance  and  difficulty. 

B}'  the  7  Will.  4  &  1  Viet.  c.  78,  s.  49,  it  is  enacted,  that  if  there  be  such  a 
petition  as  has  been  before  noticed,  it  shall  be  lawful  for  the  Crown  to  grant  a  charter 
to  any  town  or  borough,  and  to  e.xtend  to  its  inhabitants,  "  within  the  district  to  be 
set  forth  in  such  charter,"  all  the  powers  and  provisions  of  the  Municipal  Corporation 
Act,  5  &  6  Will.  4,  c.  76.  From  which  it  appeals,  that  the  Crown  is  thereby  enabled 
to  create  a  corporation  with  laiger  powers  than  would  be  within  the  fompetence  of 
its  unaided  prerogative.  I  allude,  of  course,  to  the  power  of  tji.xing,  which,  under 
the  latter  act,  may  be  resorteil  to  in  aid  of  the  borough  fund,  if  requisite.  Therefore, 
although  the  general  power  of  the  Crown  to  create  corporations  has  been  in  no  degree 
questioned, — but  the  contrary  ;  vet,  for  the  purpose  of  creating  such  a  corporation  as 
is  described  [64]  in  the  said  49th  section,  and  also  in  the  charter  itself,  it  was  requisite 
it  should  be  such  a  one  as  would  admit  of  having  the  said  powers  and  provisions  of 
the  Municipal  Corporation  Act  engrafted  upon  it.  And  this,  in  my  opiniou,  has 
created  the  dilticulty, — arising  from  the  question  whether  such  purpose  has  been 
efiected  by  legal  means, — a  difficulty,  I  must  add,  which  the  two  very  learned  and 
able  arguments  addressed  to  us  have  not  had  the  efl'ect  of  removing. 

The  charter  itself  (which  I  now  throughout  assume  to  have  been  founded  on  a 
valid  petition),  in  conformity  to  the  remarks  just  made,  professes  to  rest,  for  its 
authority,  upon  the  prerogative  of  the  Crown  and  the  provisions  of  the  Municipal 
Corporation  Act,  and  not  upon  the  former  only.  It  then  proceeds  to  incorporate  the 
inhabitants  of  the  borough  of  Manchester,  within  certain  limits  (to  be  hereafter  more 
particularly  noticed),  under  the  title  of  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Manchester,  in  the  county  of  Lancaster,  with  the  same  powers  and  pro- 
visions as  the  boroughs  named  in  the  Municipal  Corporation  Act,  as  fully  as  if  it  had 
been  included  in  the  schedule  to  the  same.  After  some  regulations,  not  material  to 
the  present  purpose,  it  directs,  "  that  David  Price,  Esq.,  do,  on  the  29th  of  October 
in  the  present  year,  make  out  an  alphabetical  list  of  all  inhabitant  householders 
within  the  said  borough,  who  shall  possess  the  qualifications  required  by  the  said 
Municipal  Corporation  Act  to  be  possessed  by  burgesses  of  any  of  the  boroughs 
enumerated  iu  the  said  act.  And,  in  order  to  understand  the  importance  of  the  duty 
thus  devolved  upon  David  Price,  it  is  necessary  to  consider  the  object  and  use  of  the 
said  burgess  list.  It  is,  in  one  word,  to  determine  who  are  to  compose  the  great  body 
of  the  corporation,  all  persons  not  upon  that  list  being  actually  excluded  from  it :  a 
copy  of  the  said  list  is,  by  the  15th  section  of  the  5  &  6  Will.  4,  to  be  open  for 
inspection  in  the  manner  prescribed  ;  [65]  and  by  the  22nd  section,  such  list,  when 
revised,  is  to  be  the  roll,  to  determine  who  are  to  vote  at  certain  elections  therein 
specified.  Of  the  extensive  nature  of  the  inquiry  some  judgment  may  be  formed, 
when  it  is  recollected  that,  by  the  9th  section  of  the  said  act,  persons  possessing 
certain  property  may  be  einolled,  though  living,  not  within  the  borough,  but  within 
seven  miles  of  it,  if  they  have  been  rated  and  paid  to  the  relief  of  the  poor  within  a 
certain  time.  Again,  aliens  may  not  be  enrolled,  nor  persons  who  have  received 
parochial  relief  within  a  time  limited.  These  particulars  are  enumerated  for  the 
purpose  of  shewing  that  the  duty  deputed  to  Price  is  nothing  like  ministerial  or 
formal ;  but  that,  for  its  due  execution,  much  labour  and  inquiry  are  obviously 
indispensable.  I  come  now  to  his  means: — By  the  loth  section  of  this  Municipal 
Corporation  Act,  the  overseers  are  directed  to  make  out  the  burgess  list,  and  they, 
it  must  be  ailmitted,  have  the  means  of  doing  it.  They,  by  reference  to  authentic 
documents  of  their  own  making,  or  at  least  in  their  custody,  can  prepare  such  a  list 
possessing  the  requisite  qualification.  By  the  a.ssessment  of  the  inhabitants  to  the 
relief  of  the  poor,  they  do  know  who  has  a  right  to  be  placed  on  the  list,  as  being 
rated  and  having  paid  to  the  relief  of  the  poor.  But  as  to  Price,  it  is  not  so  with 
him.  He  cannot  be  acquainted  with  the  particular  cases  of  48,000  individuals  ;  he 
must  seek  for  information  from  others,  or  from  reference  to  books  in  the  possession  of 
the  parochial  authorities.  Yet  I  can  discover  no  provision  to  empower  him  to 
command  the  attendance  of  a  single  yjerson,  or  the  production  of  a  single  t)ook  or 
document.     Nor  do  I  see  how   Mr.  Price  is  compellable  to   act   if  he    shoidd    iiavc 
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declined  the  duty.  Nevertheless,  under  such  circumstances,  no  control  is  left  in  the 
Crown, — no  power  of  adoption,  or  rejection,  or  modification  ;  the  deputation  is 
absolute  and  complete.  It  has  however  been  contended,  (and  from  the  reception 
which  it  has  met  with,  I  must  presume  that  [66]  there  is  much  weight  in  the  argu- 
ment), that,  although  it  be  true  "  that  none  but  the  king  alone  can  create  a  corpora- 
tion," and  although  this  be,  as  I  believe  it  is  undoubtedly,  one  of  the  most  important 
branches  of  the  prerogative,  the  deputation  in  question  may  be  defended  upon  the 
principle,  that  the  king  may  peimit  a  subject  to  name  the  persons  and  powers  of  the 
corporation  when  created,  for  that  the  king  still  does  it,  inasmuch  as  "  qui  facit  per 
alium,  per  se  ipsum  facere  videtur," — a  homely  maxim,  in  my  opinion,  to  apply  to 
such  a  subject,  however  applicable  to  cases  of  agency  in  ordinary  transactions  between 
A.  and  B.  It  is  true,  that  in  Ramsey's  case,  reported  at  length  in  10  Rep.  27,  where 
it  was  held  that  the  words  of  the  letters  patent  were  sufficient  to  create  a  chantry 
"  secundum  ordinationem  per  E.  Kamsey  fieudam,"  it  was  also  held  that  the  nomina- 
tion of  the  first  chaplain  to  pray  for  the  souls  of  Ramsey  and  his  wife  might  well  be 
by  the  said  Ramsey,  and  not  by  the  king ;  and  that  in  the  case  of  Sutlcm's  Hospital 
(reported  in  the  same  book,  and  in  which  Ramsey's  case  is  given  at  length),  the  said 
hospital  having  been  incorporated  by  letters  patent,  it  was  decided  that  the  authority 
deputed  thereby  to  Sutton  might  well  be  sustained.  It  is  to  be  observed,  that  in 
the  passage  in  Blackstone,  to  which  we  were  referred  (I  Bla.  Comm.  474),  it  is  said 
that  a  contrary  doctrine  had  formerly  prevailed.  But,  independent  of  thi.s,  I  cannot 
think  that  in  Ramsey's  case,  in  which  the  purpose  was  purely  private,  and^for  which  a  con- 
sideration had  been  paid,  the  nomination  of  the  first  chaplain,  or  in  the  case  of  Sutton, 
where  a  charitable  purpose  was  intended,  (so  declared  in  the  letters  patent),  and 
everything  to  execute  that  purpose  was  to  be  done  upon  the  estate,  and  (as  the  letters 
patent  repeatedly  recite)  "at  the  only  costs  and  charges  of  the  said  Sutton,"  the 
nomination  by  him  of  the  first  master,  bears  any  resemblance  to  the  authority 
deputed  in  the  present  instance.  I  must  say,  that  I  am  not  satisfied  with  the 
correctness  of  the  in-[67]-ference  attempted  to  be  drawn  from  these  authorities, — and 
I  am  aware  of  none  other.  I  cannot  discover  the  similarity  between  those  cases  and 
the  present,  in  which  a  great  political  measure  is  contemplated,  affecting  interests  so 
various  and  extensive, — the  prerogative  of  the  Crown  and  the  public  welfare.  If, 
indeed,  the  proceeding,  which  I  have  been  considering,  had  been  preliminary,  and 
there  had  been  any  subsequent  adoption  by  the  Crown,  the  case,  in  my  opinion,  would 
have  been  widely  different.  Seeing,  however,  that  the  creation  of  corporations  is  an 
undoubted  branch  of  the  royal  prerogative,  I  think  that  the  delegation  of  a  discre- 
tionary power  (for  such,  for  the  reasons  I  have  before  given,  I  must  consider  this  to 
be) — a  power,  too,  of  such  importance  and  magnitude  as  to  have  the  effect  of  bringing 
the  corporation  into  practical  existence,  trenches  upon  the  prerogative,  and  is  an 
abridgment  of  it,  and  that  the  charter  itself  is,  therefore,  illegal  and  void. 

This  being  the  result  of  the  best  opinion  I  have  been  enabled,  upon  consideration, 
to  form  upon  this  part  of  the  case,  I  do  not  consider  it  needful  to  occupy  time  by 
examinirrg  the  revising  powers  confided  to  Mr.  Rushton.  Nor  shall  I  advert,  seriatim, 
to  the  objections  which  wei'c  made  irr  argument,  not  before  noticed,  because  I  have 
not  felt,  as  to  any  of  them,  (and  amongst  the  rest  I  include  the  form  of  the  allegations 
in  the  plea,  already  noticed  by  two  members  of  the  Court)  an  insuper-able  difficirlty. 
Ther-e  is  one  exception,  however-,  in  r-espect  of  the  objection  which  was  made  to  the 
limits  of  the  corporation,  as  defined  by  the  char-ter,  and  the  persorrs  to  whom  the 
privileges  of  the  corporation  are  thereby  made  to  extend.  By  the  49th  sect,  of  7  Will.  4 
&  1  Vict.  c.  78,  it  is  enacted  (as  has  ah'eady  been  observed),  that  the  charter,  thereby' 
to  be  granted,  is  "to  exterrd  to  the  inhabitants  of  any  town  or  borough  within  the 
district  to  be  set  forth  in  such  charter."  And  accordingly,  the  charter  does  define, 
with  great  precision,  the  boundaries  of  the  borough  of  Manchester,  and  declar-es  [68] 
"  that  the  inhabitants  of  the  borough,  comprised  within  the  limits  ther-eirrbefore 
described,  and  their  successors,  shall  he  one  body  politic  and  corpor-ate,"  under  the 
rrame  and  title  befor-e  mentioned.  And  the  limits  before  described  are  "  the  district 
within  nine  townships  thei'eirr  enumerated,  which  (it  is  added)  comprise  the  boundaries 
of  the  parliamentary  borough  of  Manchester,  as  the  same  wer-e  settled  and  determined 
by  an  act  passed  in  the  2ud  and  3rd  years  of  his  late  Majesty,  intituled  'An  act  to 
settle  and  describe  the  Divisions  of  Counties,  and  the  Limits  of  Cities  and  Boroughs 
in  England  and  Wales,  in  so  far  as  respects  the  Election  of   Members  to  serve  in 
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Parliament.'"  But  by  the  9th  section  of  the  Municipal  Corporation  Act,  it  is  provided 
that  persons  who,  at  a  time,  and  subject  to  certain  restrictions,  therein  specified,  and 
before  alluded  to  in  the  observations  made  upon  a  former  part  of  this  case,  "have 
occupied  any  house,  warehouse,  counting-house,  or  shop,"  if  duly  enrolled  as  prescribed, 
shall  be  burgesses  of  the  borough  and  members  of  the  body  corporate,  if,  during  such 
occupation,  they  shall  have  been  inhabitant  householders  of  the  said  borough,  or 
within  seven  miles  of  the  same.  Except,  therefore,  such  inhabitant  householders  as 
are  last  mentioned,  who  have  resided  not  in  the  borough,  ;is  expressly  defined  by  the 
charter,  though  within  seven  miles  from  it,  can  be  deemed  "  inhabitants  of  the  borough," 
they  are  virtually  excluded  from  the  incorporation,  though  bv  the  said  9th  section,  in 
terms,  entitled  to  it. 

It  is  true  that  Lord  Coke,  in  his  reading  upon  the  Statute  of  Bridges,  explains  that 
the  word  "  inhabitants  "  may  have  different  meanings,  and  may  be  applicable  to  persons 
differently  circumstanced,  and  particularly  as  to  the  actual  residence.  The  meaning 
of  the  word,  in  each  case,  must,  however,  be  determined  in  a  great  degree  by  the 
subject  to  which  it  is  applied.  In  the  present  instance,  the  word  is  used  in  reference 
to  a  certain  district,  carefully  and  specifically  defined.  And,  so  considering  it,  I  much 
[69]  doubt  (and  I  do  not  think  it  necessary  to  say  more  upon  this  point)  whether  the 
word  "  inhabitants,"  in  this  charter,  can  be  properly  understood  as  applicable  to  persons 
resident  out  of  the  limits  of  the  borough  itself,  so  limited  and  prescribed.  And  if  not, 
persons  entitled  by  law  are  excluded  by  the  charter,  and,  for  that  reason  also,  I  should 
think  it  would  be  void. 

Upon  the  whole,  I  am  of  opinion  that  there  should  be  judgment  for  the  plaintiff 
in  error. 

Patteson,  J.  In  this  case  two  questions  arise.  First,  whether  the  direction  of 
the  learned  Judge  before  whom  the  cause  was  tried  was  correct  or  not.  Secondlv, 
whether,  upon  the  whole  record,  the  title  of  the  defendant  as  coroner  of  the  borough 
of  Manchester  is  made  out.  If  the  latter  of  these  questions  be  decided  in  the 
negative,  the  former  will  become  immaterial ;  but  as  it  appears  to  me  that  the  latter 
question  ought  to  be  decided  in  the  afiirmative,  it  is  necessary  to  consider  the  former 
question  also. 

The  defendant's  plea  states,  that,  after  the  passing  of  the  1  Vict.  c.  78,  the  inhabiUuit 
householders  of  Manchester  did  petition  the  Crown  to  grant  to  them,  the  said  inhabi- 
tants, a  charter  of  incorporation  ;  also,  that  notice  of  the  petition  being  taken  into  con- 
sideration by  the  Pri\y  Council  wiis  published  in  the  London  Gazette,  that  it  was  taken 
into  consideration  by  the  Privy  Council,  who  advised  the  Crown  to  grant  it,  and  that 
a  charter  was  accordingly  granted  to  the  inhabitants  of  the  borough  of  Manchester, 
with  the  exception  of  the  townships  of  Newton,  Harpurhey,  and  Bradford.  It  then 
sets  out  the  charter,  and  states  that  the  same  was  duly  accepted  and  received  by  the 
said  inhabitants  of  the  said  borough  of  Manchester,  comprised  within  the  said 
district;  and  proceedings  were  taken  under  it  to  bring  the  corporation  into  active 
existence.  It  then  states  that  the  town  council  were  desirous  that  a  separate  court 
of  quarter  sessions  of  the  peace  should  be  holden  in  and  for  the  said  borough,  and 
did  duly  signify  the  same  [70]  by  petition  to  her  said  Majesty  in  council,  setting  forth 
the  matters  in  ami  liy  the  said  act  of  Parliament,  intituled  "  An  Act  to  provide  for 
the  liegulation  of  Municipal  Corporations  in  England  and  Wales,"  in  that  behalf 
required  and  directed.  That  her  Majesty  thereupon  granted  such  separate  court  of 
quarter  sessions,  after  which  the  town  council  appointed  the  defendant  the  coroner 
for  the  said  borough.  The  replication  sets  out  upon  oyer  the  charter  of  incorporation, 
and  the  grant  of  a  separate  court  of  quarter  sessions  ;  it  then  proceeds,  "  which  being 
read  and  heard,  the  said  plaintiff  s.vys,  that  the  inhabitant  householders  of  the  borough 
of  Manchester  did  not  petition  her  most  gracious  Majesty  to  grant  to  them  the  said 
inhabitant  householders  a  charter  of  iticorpoiation  ;  and  that  such  charter  was  not 
duly  accepted  or  received  by  the  inhabitants  of  the  said  borough  of  Manchestci',  in 
manner  and  form  as  in  the  said  plea  is  alleged."  The  defendant  joined  issue,  and  the 
jury  found  for  the  defendant,  in  the  terras  of  the  issue. 

Upon  this  stiite  of  the  record,  the  second  question  arises.  But  in  order  to  raise 
the  first  question,  the  bill  of  exceptions  must  be  looked  to. 

It  states  that  the  defendant  gave  in  evidence  and  proved,  that  a  requisition,  signed 
by  many  of  the  inhabiliint  householders  of  the  borough,  was  presented  to  the  borough- 
reeve  and  constables  of  Manchester,  to  call  a  meeting  of  the  rate-payers  of  the  said 
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borough,  to  consider  the  propriety  of  petitioning  her  Majesty  for  a  charter.  That  a 
public  meeting  of  the  I'ate-payers  was  held  ;  that  1000  attended,  and  a  large  tnajority 
agreed  to  petition,  and  appointed  a  committee  to  draw  it  up :  that  it  was  drawn  up, 
and  signed  by  4000  inhabitant  householders,  the  greater  part  being  rate-payers  and 
inhabitant  householders  of  the  district  mentioned  in  the  charter  ;  but  that  those 
who  signed  were  not  a  majority  of  the  inhabitant  householders,  who  amounted  in 
number  to  48,000.  That  the  petition  was  presented  to  her  Majesty,  and  referred  to 
the  Privy  Council,  as  in  the  [71]  plea  mentioned  ;  and  further,  that  the  charter  in  the 
plea  mentioned  was  accepted  as  in  the  plea  alleged. 

The  bill  of  exceptions  then  states,  that  the  counsel  for  the  plaintiff,  for  the  purpose 
of  shewing  that  her  Majesty  had  not  authority  to  grant  the  charter  in  question 
under  the  said  petition,  gave  in  evidence  that  6000  of  such  inhabitant  householders, 
the  greater  part  being  rate-payers  and  inhabitant  householders  of  the  district  mentioned 
in  the  charter,  after  the  first  petition  had  been  presented  to  her  Majesty,  and  liefore 
the  day  for  taking  it  into  consideration  by  the  Privy  Council,  petitioned  her  Majesty 
not  to  grant  the  charter  in  question  :  Whereupon  the  Judge  declared  his  opinion  to  the 
jury,  "that,  notwithstanding  such  petition  as  last  aforesaid,  her  Majesty  had  authority 
and  power,  on  the  recommendation  of  her  Privy  Council,  to  grant  the  said  charter  as 
on  the  first-mentioned  petition,  by  virtue  of  the  statute  in  that  case  made  and  provided, 
and  with  that  direction  left  the  ca.se  to  the  jury.  Whereupon  the  counsel  for  the 
plaintiff  excepted  to  the  said  opinion  and  direction  of  the  Judge  on  the  said  issue,  and 
insisted  that  the  facts  proved  were  sufficient  to  shew  that  her  said  Majesty  the  Queen 
had  no  authority  or  power  to  grant  such  charter  as  aforesaid  upon  the  said  first-mentioned 
petition." 

The  assignment  of  errors  somewhat  differs  in  language  from  the  bill  of  exceptions,  but 
perhaps  not  materially  ;  and  at  all  events  this  Court  of  Error  is  bound  to  look  to  the 
exceptions  actually  tendered,  and  to  decide  upon  them  only.  Very  different  constructions 
were  put  upon  these  exceptions  by  the  counsel  for  the  different  parties,  in  the  argument. 
For  the  plaintiff  it  was  conteniled,  that  they  shew  the  Judge  to  have  directed  the  jury, 
that  not  only  the  second  petition  did  not  necessarily  invalidate  the  first,  but  that  the 
first  was  in  itself  good,  and  was  in  point  of  law  the  petition  of  the  inhabitant  house- 
holders of  Manchester  ;  whereas  the  plaintiff  insisted  that  the  jury  were  to  determine 
the  issue  upon  all  the  evidence.  [72]  For  the  defendant,  on  the  contrary,  it  was 
contended  that  the  direction  of  the  Judge  amounted  only  to  an  opinion  that  the  second 
petition  did  not  necessarily  invalidate  the  first,  which  might,  notwithstanding  that 
second  petition,  be  the  petition  of  the  inhabitant  householders  of  Manchester,  and 
give  her  Majesty  power  and  authority  ;  but  that  he  left  that  question  to  the  jury, 
and  did  not  tell  them  that  in  point  of  law  it  was  the  petition  of  the  inhabitant  house- 
holders :  whereas  the  plaintiH  insisted  that  the  second  petition  was  alone  sufficient  in 
point  of  law  to  invalidate  the  first. 

If  the  plaintiff's  construction  be  correct,  I  should  be  of  opinion  that  the  learned 
Judge's  direction  was  wrong.  The  parties  in  this  cause  have  put  themselves  upon  the 
jury  by  an  issue,  not  whether  a  petition  purporting  to  be  that  of  the  inhabitant  house- 
holders was  presented,  but  whether  the  inhabitant  householders  did  petition  ;  whether 
that  which  was  done  was  their  act ;  and  it  seems  to  me  that  the  facts  proved  by  no 
means  converted  this  issue  into  an  issue  of  law.  I  apprehend  that  the  petition  of 
5000  persons  out  of  48,000  may,  under  certain  circumstances,  be  fairly  considered  as 
the  petition  of  all ;  but  that  is  a  question  for  the  jury  undei'  all  those  circumstances. 
Again,  I  apprehend  that  a  counter  petition,  more  numerously  signed,  but  still  not  by 
a  majority  of  the  whole  number,  may  or  may  not  shew,  according  to  a  variety  of 
accompanying  circumstances,  that  the  first  petition  cannot  fairly  be  considered  as  the 
act  of  the  whole  ;  but  still  it  is  for  the  jury  to  determine  that  question. 

It  was  indeed  argued,  that  the  decision  of  the  Privy  Council,  in  advising  her 
Majesty  to  grant  the  charter,  was  conclusive  to  shew  that  the  inhabitant  householders 
had  petitioned.  But  I  cannot  at  all  agree  to  that  position,  looking  at  the  49th  section 
of  the  1  Vict.  c.  78.  I  entertain  no  doubt  that  the  existence  of  a  petition  by  the 
inhabitant  householders  is  assumed  as  the  foundation  of  a  [73]  reference  to  the  Privy 
Council ;  and  that  the  legislature  did  not  intend  them  to  determine  whether  there  was 
such  a  petition  or  not,  but  to  advise  her  Majesty  whether  to  grant  the  prayer  of  a 
petition  assumed  to  exist.  Doubtless  they  were  intended  to  hear  objections  to  it, 
otherwise  the  giving  notice  in  the  London  Gazette  of  the  time  of  their  taking  it  into 
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consideration  would  be  utterly  useless  :  and  I  do  not  at  all  mean  to  say  that  the 
circumstances  under  which  the  petition  was  drawn  up  might  not  well  influence  them 
in  their  advice  to  her  Majesty  :  but  the  language  of  the  section  entirely  satisfies  my 
mind,  that  the  legislature  did  not  make  them  the  tribunal  to  determine  conclusively 
upon  the  sutKeiencv  of  the  petition. 

I  see,  therefore,  no  tribunal  which  can  determine  such  a  disputed  question  of  fact, 
but  a  jury  ;  and  as  the  parties  have  put  themselves  upon  the  jury,  I  should  think  the 
direction  of  the  learned  Judge  wrong,  if  it  had  the  efl'ect  of  withdrawing  that  question 
from  the  juiy,  and  if  exceptions  were  taken  to  it  on  that  ground.  But  in  the  present 
case,  looking  to  the  bill  of  exceptions  only  (which  is  all  that  I  am  at  liberty  to  look  at 
for  this  pur[)ose),  I  am  of  opinion  that  the  fair  construction  of  the  exception  is,  not 
that  the  Judge  withdrew  the  question  from  the  jury,  but  that  he  left  it  to  the  jury, 
with  the  opiin'on  and  in  the  wav  contended  for  by  the  defendant ;  and  further,  that 
what  the  plaintiff  insisted  on  was,  not  that  the  whole  question  should  go  to  the  jury, 
but  that  the  Judge  should  direct  them  that  in  point  of  law  the  second  petition  was 
sufficient  by  itself  to  invalidate  the  first,  which  if  he  had  done,  he  would  in  ni}'  opinion 
have  undoubtedly  directed  them  wrong.  Upon  the  whole,  therefore,  it  seems  to  me 
that  the  direction  of  the  Judge  was  substantially  right ;  and  at  all  events,  that  if  it  did 
withdraw  the  question  from  the  jury,  and  so  was  wrong,  the  exceptions  do  not  point 
out  that  objection,  and  the  plaintiff  is  not  at  liberty  to  avail  himself  of  it. 

[74]  I  come  now  to  the  second  question,  which  arises  upon  the  whole  record,  and 
is  one  of  great  importance  and  of  much  ditiiculty. 

The  act  of  Parliament,  1  Vict.  c.  78,  s  49,  enacts  that  if  the  inhabitant  householders 
of  any  town  or  borough  shall  petition  for  a  charter,  it  shall  be  lawful  for  her  Majesty 
(if  she  should  think  fit,  by  the  advice  of  her  Privy  Council,  to  grant  the  same,)  to 
extend  to  the  inhabitants  of  any  such  town  or  borough,  within  the  district  to  be  set  forth 
in  such  charter,  all  the  powers  and  provisions  of  the  Municipal  Corpoiation  Act,  5  &  6 
Will.  4,  c.  76.  This  is  not  in  derogation  or  abridgment  of  the  power  of  the  Crown 
to  grant  charters  of  incorporation  at  common  law,  which  it  may  still  do  without  any 
petition  ;  but  it  is  to  enable  the  Crown,  in  case  of  any  such  petition,  to  extend  to  any 
new  corporation,  when  created,  the  powers  of  the  Municipal  Corporation  Act,  some 
of  which,  as  for  instance  the  taxing  the  inhabitants  bj'  a  borough  rate,  may  not  have 
been  grantablc  by  the  Crown  at  common  law.  The  act  does  not  profess  to  enable  the 
Crown  to  grant  charters,  but  only,  if  it  shall  think  fit  to  grant  them  upon  petition, 
to  extend  to  the  grantees,  by  those  charters,  certain  powers  and  provisions. 

Upon  this  second  question,  it  must  be  assumed  that  there  was  a  petition,  as  the 
jury  have  found  ;  therefore  the  extension  to  the  new  corporation  of  the  powers  and 
provisions  of  the  Municipal  Corporation  Act  is  good,  if  the  charter  of  incorporation 
be  itself  good,  either  at  common  law  or  under  the  act  in  question,  and  is  in  such 
terms,  and  of  such  a  nature,  that  the  powers  and  provisions  of  the  Municipal  Corpora- 
tion Act  are  applicable  to  it.  An  objection,  indeed,  arises  connected  with  the  petition, 
which  it  will  be  proper  to  notice  in  this  place.  It  is  said  that  the  charter  is  void, 
because  it  is  granted  to  a  difl'crent  body  of  persons  from  those  who  petitioned  for  it. 
The  petition  must  be  taken  to  be  by  all  the  inhabitant  house-[75]-holders  of  the 
borough  of  Manchester,  whereas  the  charter  is  granted  to  the  inhabitants  of  the 
borough  of  Manchester,  with  the  exception  of  three  townships. 

First  observing  that  this  would  be  no  objection  at  common  law,  because  no 
petition  at  all  is  required  at  common  law  ;  and  also  observing,  that  by  this  record  it 
appears  that  the  body  to  whom  the  charter  is  granted,  who  jointly  with  the  others 
were  petitioners,  have  duly  accepted  anfl  received  the  same,  I  am  of  opinion,  that 
even  if  the  power  to  grant  the  charter  depended,  as  I  admit  that  the  power  of  extending 
it  does,  upon  the  act  of  1  Vict.  c.  78,  the  charter  is  in  this  respect  fully  warranted  by 
that  act. 

The  act  requires  that  the  inhabitant  householders  of  the  borough  should  pettlion  ; 
that  means,  of  course,  of  the  whole  borough  ;  a  petition  from  the  inhabitivnt  house- 
holders of  part  of  the  borough,  expressly  for  a  charter  to  them,  exclusive  of  the  other 
inhabitant  householders  of  the  borough,  would  not  be  suflicicnt  to  satisfy  the  words 
of  the  act.  It  then  empowers  the  Crown,  by  such  charter,  to  extend  the  powers  of  the 
Municipal  Corporation  Act  to  the  inhabitants  of  any  such  borough,  within  the  district 
tfj  be  set  forth  in  such  charter.  The  word  "  inhabitiints  "  here  a])pears  to  me  to  mean 
inhabitant  householders,  otherwise  the  act  itself  has  provided,  that  the  petition  shall 
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be  by  one  body,  viz.  inhabitant  householders,  and  ha.s  then  assumed  that  the  charter 
will  he  granted  to  the  same  description  of  persons,  and  then  provided  that  her  Majesty 
may,  by  the  same  charter,  extend  the  provisions  of  the  Municipal  Corporation  Act  to 
another  body,  viz.  the  inhabitants  generally,  whether  householders  or  not — a  con- 
struction of  the  act  which,  I  confess,  seems  to  me  to  be  unwarrantable.  What  then  is 
the  meaning  of  the  words  "  within  the  district  to  be  set  forth  in  such  charter  ? "  Surely 
they  are  not  woids  of  enactment,  that  the  charter  shall  set  out  the  boundaries  of  the 
whole  borough,  but  words  of  description,  following  as  they  do  the  words  "inhabitants 
of  such  borough,"  and  must  mean  to  empower  [76]  the  Crown  to  extend  the  Municipal 
Corporation  Act  to  the  inhabitant  householders  of  the  whole  borough,  or  of  such  part 
of  it  as  shall  be  within  the  district  to  be  set  forth  in  such  charter.  I  do  not  feel  the 
weight  of  the  observation,  that  if  so,  the  Crown  might  grant  to  a  small  portion,  who 
had  not  joined  in  the  petition  at  all ;  for  if  it  did,  that  portion  need  not  accept  the 
charter :  nor  of  the  observation,  that  if  all  petitioned,  and  the  charter  were  granted 
to  a  small  portion  only,  it  would  be  contiary  to  the  real  wish  of  all,  or  at  all  events 
prejudicial  to  those  omitted.  If  it  were  contrary  to  the  wishes  of  all,  including  those 
to  whom  it  was  granted,  the  grantees  would  not  accept  it;  and  if  not,  and  they  do 
accept  it,  I  do  not  see  how  those  omitted  are  prejudiced  by  having  a  corporation  near 
them  :  they  are  not  placed  under  the  power  or  control  of  that  corporation,  nor  affected 
by  it,  any  more  than  persons  at  a  distance.  I  cannot  think  that  the  legislature 
intended  to  oblige  the  Crown  to  incorporate  all  the  inhabitants  who  should  petition, 
and  yet  to  enable  the  Crown  to  extend  the  Municipal  Corporation  Act  to  a  part  only 
of  such  corporation,  so  that  half,  for  instance,  of  the  corporation  should  be  under  the 
provisions  of  the  5  &  6  Will.  4,  c.  76,  and  the  other  half  not.  It  would  be  impossible 
to  govern  a  borough  with  such  a  corporation.  Nor  can  I  think  that  the  words  "  within 
the  district  to  be  set  forth  in  such  charter,"  placed  where  they  are,  relate  merely  to 
the  defining  the  limits  of  the  respective  jurisdictions  of  the  county  and  borough 
magistrates.  I  see  no  way  of  giving  the  words  a  reasonable  construction  except  that 
which  I  have  already  stated,  and  as  empowering  the  Crown  to  extend  the  Municipal 
Corporation  Act  to  part  of  the  inhabitant  householders  ;  and  as  it  seems  to  me 
impossible  that  the  persons  who  are  incorporated,  and  those  to  whom  the  Municipal 
Coiporation  Act  is  extended,  should  not  be  the  same,  I  think  that  the  Crown  may, 
under  the  49th  section  of  1  Vict.  c.  78,  upon  a  petition  from  all  the  inhabitant  house- 
holdeis,  incorporate  [77]  a  part,  and  extend  the  Municipal  Corporation  Act  to  that  part. 

The  next,  and  apparently  most  formidable  objection,  is,  that  the  Crown  has  by 
this  charter  delegated  its  authority  in  a  manner  not  warranted  by  law,  viz.  by  directing 
David  Price  to  make  out  a  burgess  list,  or,  in  other  words,  to  declare  who  shall  be 
the  corporators.  Assuming  that  the  Crown  cannot  delegate  to  a  subject  the  right 
of  creating  a  corporation,  a  point  upon  which  I  should  wish  not  to  be  concluded  by 
anything  here  said,  let  us  consider  whether  what  has  here  been  done  amounts  to  any 
such  thing.  The  charter  grants  and  declares  in  terms,  "  that  the  inhabitants  (thereby 
meaning  the  inhabitant  householders)  of  the  borough  of  Manchester,  comprised  within 
the  district  hereinbefore  described,  and  their  successors,  shall  be  for  ever  hereafter 
one  body  politic  and  corporate," — and  so  goes  on  in  the  usual  form  ;  and  adds — "and 
be  for  ever  hereafter  persons  able  and  capable  in  law  to  have  and  exercise  all  the 
powers,  authorities,  immunities,  and  privileges  which  are  now  held  and  enjoyed  by 
the  several  boroughs  named  in  the  said  act  for  regulating  municipal  corporations  in 
England  and  Wales,  in  the  like  manner,  and  subject  to  the  same  provisions,  as  fully 
and  as  amply,  to  all  intents  and  purposes  whatsoever,  as  if  the  said  borough  of 
Manchester  had  been  included  in  the  schedule  to  that  act  annexed." 

By  these  clauses,  the  corporation  is  created  ;  the  indefinite  body  of  whom  it  is 
composed  ai'e  pointed  out,  viz.  the  inhabitant  householders  ;  and  the  provisions  of  the 
Municipal  Corporation  Act  are  extended  to  it,  whereby,  amongst  other  things,  certain 
qualifications  are  required  in  the  inhabitant  householders,  to  entitle  them  to  be  on  the 
burgess  roll.  These  are  the  acts  of  the  Crown  itself ;  no  subject  interferes  or  is  con- 
ceined  in  them.  All  the  rest  of  the  charter  is  but  machinery,  as  it  were,  to  set  in 
motion  the  corporation  so  created,  and  machinery  contrived,  as  near  as  circumstances 
would  admit,  after  the  model  of  that  [78]  in  the  Municipal  Corporation  Act,  which, 
being  applicable  only  to  corporations  already  existing,  could  not  be  in  every  particular 
adopted  in  such  a  case  as  the  present. 

It  cannot  be  denied  that  the  Crown  might  have  set  out  in  the  charter  itself  a  list 
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of  all  the  inhabitant  householders  within  the  said  borough,  who  should  possess  the 
qualifications  lequired  by  the  Municipal  Corporation  Act,  and  might  have  named  the 
tirst  ma\-or  and  aldermen,  and  councillors.  Instead  of  this,  the  clause  is  inserted, 
directing  David  P'rice  to  make  out  a  list  of  all  the  inhabitant  householders  so  qualified, 
which  list  Edward  Kushton,  Es(i.,  barrister-at  law,  is  to  revise.  These  gentlemen  are 
not  to  exercise  anv  choice  or  prediliction  of  their  own, — not  to  select  and  nominate 
who  shall  be  corporators  or  burgesses  ;  but  to  make  out  a  correct  list  of  those  who 
have  been  already  made  so  by  the  act  of  incorporation  ;  and  if  any  persons  claiming 
to  be  put  on  that  list  had  been  improperly  omitted  by  them,  they  would,  I  conceive, 
have  been  entitled  under  the  24th  section  of  the  same  act,  1  Viet.  c.  78,  to  appl}'  to 
the  Court  of  Queen's  Bench  for  a  mandamus,  in  order  to  their  insertion  in  the  list ;  or 
if  any  had  been  improperly  inserted,  they  would  have  been  liable  to  be  removed  by 
quo  warranto.  I  am  not  now  considering  whether  the  powers  given  to  those  gentlemen 
are  sufficient  with  reference  to  the  Municipal  Corporation  Act,  or  whether  the  list 
to  be  made  out  and  revised  by  them  embraces  all  the  persons  it  ought  to  embrace ; 
but  whether,  assuming  the  charter  to  diiect  such  a  list  to  be  made  as  would  be  made 
under  the  Municipal  Corporation  Act,  there  has  been  an  illegal  delegation  of  the 
power  of  the  Crown  ;  and  it  seems  to  me  that  the  very  circumstance  of  their  duty 
being  confined  to  making  a  list  of  persons  already  incorporated  by  a  general  description, 
containing  certain  qualifications,  and  not  being  discretionary  as  to  the  selection  of 
some  one  of  many  persons  so  qualified,  is  sufficient  to  shew  that  they  are  not  delegated 
to  create  a  corporation  in  [79]  any  sense.  It  is  not  necessary  to  go  so  far  as  to  the 
seventh  resolution  in  Sulton's  Hospital  case,  but  what  is  there  laid  down  seems  to  me 
to  be  very  applicable  lo  this  case,  even  if  there  had  been  such  a  discretionary  power 
confided  to  Mr.  Price  or  Mr.  Kushton.  It  is  there  said,  "  When  the  king,  by  his 
charter,  reserves  as  well  the  nomination  of  the  persons  as  the  name  of  the  incorpora- 
tion to  a  common  person,  who  shall  be  the  founder,  there  he  (that  is,  the  common 
person)  ought  to  name  the  parties,  and  declare  by  what  name  tliey  shall  be  incorpo- 
rated ;  and  there  many  times,  although  it  be  superfluous,  he  uses  these  words,  fundo, 
erigo,  &c.,  or  such  like ;  and  when  the  common  person  has  done  it,  and  declared  it  in 
writing  according  to  his  authoritv,  then  they  are  incorporated  by  the  king's  letters 
patent,  and  not  by  the  common  person,  for  he  is  but  an  instrument,  and  the  king 
makes  the  corporation  in  such  case,  in  the  same  manner  as  if  all  had  been  compre- 
hended in  the  letters  patent  themselves ;  for  it  is  true  that  none  but  the  king  alone 
can  create  or  make  a  corporation,  as  it  is  held  in  49  E.  3,  4  a.,  49  Ass.  8 ;  but  qui  per 
alium,  facit  per  seipsum  facere  videtur."  It  is  true  that  that  was  a  private  corpora- 
tion, and  not  a  municipal  one  as  here  ;  but  the  same  principle  appears  to  me  to  govern 
both,  although  in  the  latter  case  much  greater  caution  may  be  requisite  in  the  applica- 
tion of  it.  For  these  reasons,  it  seems  to  me  that  what  has  been  done  here  cannot 
properly  be  said  to  be  a  delegation  of  the  powei'  of  the  Crown  at  all,  or  if  it  can,  that 
it  is  a  perfectly  legal  and  justifiable  delegation. 

Several  other  objections  weie  taken  to  this  charter,  all  founded  on  the  supposition 
that  it  is  a  charter  granted  under  the  powers  given  to  her  Majesty  by  the  act  1  Viet. 
c.  78.  Perhaps  it  would  be  sufficient  to  answer  that  the  charter  is  not  so  granted, 
though  the  incorporating  of  the  provisions  of  the  Municipal  Corporation  Act  is  under 
those  powers.  The  objections  are,  that  the  steps  directed  [80]  by  this  charter  to  be 
tivken  in  the  first  election  of  mayor,  aldermen,  and  councillors,  and  in  the  formation 
of  the  burgess  list,  are  not  conformable  to  the  Municipal  Corporation  Act,  either  in 
respect  to  the  times  when  the  elections  are  to  take  place,  nor  to  the  persons  who  are 
to  preside,  nor  to  those  who  are  to  make  out  and  revise  the  lists,  and  in  respect  to 
other  particulars.  One  general  answer  may  be  made,  viz.  that  the  provisions  of  the 
Municipal  Corporation  Act  cannot  be  strictly  pursued  in  the  first  instance  in  the 
formation  of  a  new  corporation,  for  many  of  them  presuppose  an  existing  body  ;  that 
this  charter  does  in  most  parts  of  it  follow  the  provisions  of  that  act,  as  near  as 
circumstances  would  peimit ;  that  it  is  nowhere  contradictory  to  them,  and  that  being 
a  charter  granted  by  the  Crown  under  the  authority  which  it  has  at  common  law,  the 
variances  which  are  pointed  out  caiuiot  he  of  any  conse(|uence,  unless  they  contravene 
some  rule  of  the  common  law.  This  is  the  general  answer  ;  but  there  are  two  objec- 
tions which  require  more  particular  discussion.  First,  that  this  charter  does  not 
include  peisons  having  shops  in  the  borough,  and  residing  within  seven  miles,  and  so 
is  contradictory  to  the  Municipal  Corporation  Act.     Secondly,  that  it  creates  a  court 
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for  the  revising  barrister,  with  powers  different  from  those  of  the  common  law,  which 
the  Crown  had  no  power  at  common  law  to  do. 

The  first  of  these  objections  arises  upon  the  clause  in  the  charter,  which  directs 
David  Price  to  "make  out  an  alphabetical  list  of  all  inhabitant  householders  within 
the  said  borough,  who  shall  possess  the  qualifications  required  by  the  said  act  for  the 
regulation  of  municipal  corporations  in  England  and  Wales,  to  be  possessed  by 
burgesses  of  any  of  the  boroughs  enumerated  in  the  said  act."  It  is  said  that  this 
clause  does  not  include  a  class  of  persons  mentioned  in  the  9th  section  of  the  5  &  6 
Will.  4,  c.  76,  the  words  of  which  are, — "  every  male  person  of  full  age,  who  shall 
have  occupied  any  house,  warehouse,  counting-house,  [81]  or  shop  within  any  borough, 
and  also  during  the  time  of  such  occupation  shall  have  been  an  inhabitant  householder 
within  the  said  borough,  or  within  seven  miles  of  the  said  borough."  It  is  contended, 
in  answer  to  this  objection,  that  the  words  of  the  clause  in  the  charter  are  not  to  be 
taken  in  their  strict  sense,  as  descriptive  of  only  one  class  of  the  inhabitant  house- 
holders mentioned  in  the  9th  section  of  the  act  above  cited,  but  in  conjunction  with 
the  following  words — "  who  shall  possess  the  qualification,"  &c.,  and  that  they  fairly 
mean  an  alphabetical  list  of  all  inhabitant  householders  connected  with  the  said 
borough,  who  shall  possess  the  qualification  required.  That  such  may  have  been  the 
intention  of  the  clause  in  the  charter  is  very  probable,  considering  that  the  charter 
expressly  extends  the  powers  and  provisions  of  the  Municipal  Corporation  Act  to  the 
newly  created  corporation  ;  but  such  a  construction  appears  to  me  to  amount,  in  truth, 
to  striking  out  the  words  "  within  the  said  borough  '  altogether,  which,  I  apprehend, 
cannot  be  done.  It  was  argued,  that  those  words  might  be  transposed,  and  the  clause 
read  as  if  it  was,  "  to  make  a  list  of  all  the  inhabitant  householders  possessing  the 
qualification  required  by  &c.,  within  the  said  borough;"  but  this  would  be  contrary 
to  all  rules  of  construction,  and  would  give  the  clause  a  totally  diflerent  sense  from 
what  the  words  faii-ly  import.  It  was  further  contended,  that  although  Mr.  Price 
might  not  have  power  to  insert  the  names  of  the  persons  in  question  in  the  burgess 
list,  Mr.  Kushton,  the  revising  barrister,  might  have  done  so.  This  seems  hardly 
possible,  because  the  revising  barrister's  power  extends  only  to  the  correcting  that 
which  has  been  improperly  done  :  and  if  the  persons  in  question  were  properly  omitted 
by  Mr.  Price,  they  could  not  be  considered  as  having  any  rightful  claim,  which  would 
authorize  the  revising  barrister  to  put  them  upon  the  list.  The  same  observation 
applies  to  any  remedy  by  mandamus,  which  is  given  only  to  those  who  are  improperly 
omitted. 

[82]  If  the  words  of  this  clause  of  the  charter  do  not  authorize  the  insertion  of 
the  names  of  persons  occupying  shops,  &c.,  within  the  borough,  and  being  inhabitant 
householders  out  of  it,  but  within  seven  miles  of  it,  then  the  first  burgess  1st  must 
necessarily  have  differed  from  that  directed  to  be  made  under  the  Municipal  Corpora- 
tion Act;  neither,  perhaps,  could  this  be  avoided.  But  it  is  only  the  first  burgess 
list  which  would  so  dift'er.  1  he  charter  incorporates  the  inhabitants  of  the  borough, 
and  extends  to  them  the  provisions  of  the  Municipal  Corporation  Act.  Then  when 
the  time  came  for  the  bui-gess  list  to  be  made  out  under  the  provisions  of  that  act, 
doubtless  the  persons  in  question  would  be  included,  as  being  entitled  to  be  on  the 
list  by  the  joint  operation  of  the  charter  and  the  act,  although  they  were  not  on  the 
first  burgess  list,  owing  to  the  imperfection  of  that  list,  whether  necessarily  arising 
from  the  state  of  things,  or  accidentally  from  the  mistaken  wording  of  the  charter. 
The  imperfection  is  not  of  a  permanent  nature,  existing  in  the  creation  of  the  corpora- 
tion ;  for,  as  I  have  already  attempted  to  shew,  the  corporation  was  created  before 
the  burgess  list  was  formed,  and  that  list  is  no  part  of  its  creation  :  but  the  imperfec- 
tion is  confined  to  the  first  list,  and  does  not  render  the  charter  inconsistent  with 
or  incapable  of  having  the  provisions  of  the  Municipal  Corporation  Act  incorporated 
in  it,  and  therefore  does  not  vitiate  it. 

As  to  the  second  objection,  it  arises  upon  the  18th,  19th,  and  20th  sections  of  the 
Municipal  Corporation  Act,  which  require  the  mayor  and  assessors  to  hold  a  court  for 
revising  the  lists  every  year  after  the  first,  and  a  barrister  to  revise  the  first  list  in 
the  place  and  stead  of  the  mayor :  then  the  clause  in  the  charter  provides  that 
Mr.  Kushton  shall  revise  the  first  list  in  the  manner  directed  in  the  act ;  therefore, 
it  is  argued,  he  is  a  court,  and  as  he  does  not  proceed  according  to  the  rules  of  the 
common  law,  the  Crown  cannot  of  its  own  authority  create  such  a  court.  [83]  Now, 
in  the  first  place,  the  right  to  extend  the  powers  and  provisions  of  the  Municipal 
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Corponition  Act  to  this  new  corporation  already  created,  would  justify  the  Crown  in 
creating  the  barrister's  court;  and  the  appointment  of  the  barrister  by  the  Crown 
instead  of  the  Judge  of  assize  would  not  vitiate  it,  inasmuch  as  it  was  not  possible 
that  the  Judge  pointed  out  by  the  act  should  in  all  cases  name  the  barrister, 
therefore  he  must  be  named  in  some  manner  cypres.  But  even  supposing  the  first 
revision  to  have  been  bv  a  person  who  was  not  legally  constituted  a  court,  and 
supposing  that  neither  he  nor  Mr.  Price  could  be  compelled  to  do  what  the  charter 
directs  them  to  do,  oi'  punished  for  doing  it  improperly,  and  that  they  were  not 
furin'shed  with  powers  sufficient  to  enable  them  to  do  with  certaint}^  that  which  they 
were  directed  to  do,  still  this  record  shews  that  this  charter  has  been  accepted  by  the 
persons  incorporated,  that  it  has  been  acted  upon,  that  a  burgess  list  has  been  made, 
and  elections  have  taken  place  under  it :  and  I  apprehend  that  it  does  not  lie  in  the 
mouth  of  a  mere  stranger,  as  this  plaintiff  is,  to  take  objections  to  the  mere  form  of 
proceedings,  although  he  may  shew  positive  illegality  in  the  charter.  Nor  do  I  see 
how  the  Crown  could  have  given  to  any  other  persons,  not  even  to  those  who  are 
pointed  out  by  the  Municipal  Corporation  Act,  any  powers  greater  or  more  effectual 
than  those  given  by  this  charter  to  Mr.  Price  and  Mr.  Kushton. 

This  biings  me  to  the  last  objection,  viz.  that  it  is  not  shewn  by  the  record  that 
there  was  a  sufficient  petition  by  the  town  council  for  a  separate  court  of  quarter 
sessions. 

The  allegation  is,  that  their  petition  "  set  forth  the  matters  in  and  by  the  said  act 
of  Parliament,  intituled,  &c.,  in  that  behalf  required  and  directed."  This  allegation 
is  not  traversed  ;  and  indeed  the  objection  is,  that  it  is  not  traver.sable  ;  that  it  is  too 
general ;  and  that  the  contents  of  the  petition  ought  to  have  been  set  forth. 

This  is  a  question  of  special  pleading,  as  to  which  several  [84]  authorities  were 
cited,  but  none  of  them,  as  it  seems  to  me,  are  directly  in  point.  I  cannot  see  why 
this  allegation  might  not  have  been  traversed  in  the  terms  of  it.  It  would  then  have 
been  an  issue,  as  many  are  found  in  records  every  day,  composed  partly  of  fact,  partly 
of  law ;  of  fact,  as  to  the  actual  contents  of  the  petition  ;  of  law,  as  to  their  sufficiency. 
However,  at  the  most,  the  allegation  is  but  a  defective  statement  of  the  petition,  not 
a  statement  of  a  defective  petition,  and  should  have  been  made  the  matter  of  special 
demurrer,  and  if  it  be  insufficient  pleading,  is  cured  by  the  statutes  of  jeofails. 

Upon  the  whole,  theiefore,  I  am  of  opinion  that  there  is  no  error  upon  this  record, 
and  that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

BoSANi^UET,  J.  The  questions  in  this  case  are  two: — 1st,  whether  the  direction 
of  the  leained  Judge  is  exceptionable.  2nd,  whether  the  plea  is  good  ;  which  involves 
the  further  question,  whether  the  charter  set  forth  in  the  plea  is  valid. 

With  respect  to  the  matter  of  the  bill  of  exceptions,  it  raaj'  be  convenient  to  make 
some  observations  before  I  come  to  the  terms  of  the  exception  stated  on  the  record. 

I  think  that  the  petition  first  presented  was,  at  the  time  of  its  presentation, 
sufficient  to  give  authority  to  the  Queen  to  refer  it  for  consideration  to  the  Privy 
Council.  It])urported  to  be  the  petition  of  the  inhabitant  householders  of  the  borough 
of  Manchester,  who  are  the  persons  required  by  the  Municipal  Corporations  Act  to 
petition  ;  it  was  signed  by  4000  persons,  the  majoiity  of  whom  were  rate  payers,  as 
well  as  inhabitant  householders:  it  was  not  got  up  clandestiiicly  :  and  if  there  was 
any  irregularity  in  the  mode  of  convening  the  petitioners,  the  acceptance  of  the  char-ter 
granted  in  pursuance  of  the  petition  was  a  suliicient  adoption  of  the  petition  itself. 

The  presentation  of  another'  petition,  after  the  first  had  [85]  beeir  referred,  sigrred 
by  a  greater  number  of  inhabitant  householder's  tharr  those  who  signed  the  lir-st, 
cannot,  of  itself,  airrrul  the  authority  derived  fronr  the  first;  the  petitioners  in  the 
second,  though  somewhat  mor-e  numerous  tharr  the  petitioners  in  the  first,  not  amounting 
to  more  tharr  orre-eighth  of  the  irrhabitarit  householders  of  the  bororrgh.  I'here  are  rro 
words  irr  the  Muiricipal  Corporatiorr  Act  which  require  that  the  petition  should  be 
signed  by  a  nrajority  of  the  whole.  No  mearrs  are  prescr'ibed  for'  ascertairring  the  will 
of  the  majority  of  the  inhabitant  householders  previoirsly  to  the  preserrtatiorr  of  a 
petition  ;  .'urd  it  could  scar'cely  be  contended,  that  if  the  lir-st  petitiorr,  sigrred  by  4000 
persons,  arrswer irrg  the  <lcscriplion  contairred  irr  the  statirte,  had  l)eeri  the  orrly  petition, 
the  Queerr  woirld  rrot  have  had  airthority  to  act  irporr  such  a  petitiorr,  though  the 
irumber  who  signed  sirch  petitiorr  slrould  be  less  than  tire  majoritj'  of  the  whole  bodj' 
of  inhabitant  liouseholdeis.  Irr  this  case,  rreither  the  first  nor  the  second  jictitiorr  was 
sigrred  by  a  nrajority  of  the  whole  body  ;  anil  if  the  presentatiorr  of  the  second  petition 
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in  this  case  could  have  the  effect  of  suspending  the  authority  of  the  Queen  to  take 
the  prayer  of  the  first  into  consideration,  it  appears  to  me  that  the  petition  of  five 
persons,  or  of  one  person,  would  have  the  same  effect ;  and  that,  although  the  petitioner 
or  petitioners  should  take  no  further  step  beyond  the  mere  presentation  of  the  petition  ; 
a  proposition,  in  my  opinion,  too  unreasonable  to  be  entertained. 

The  presentation  of  a  petition  does  not  give  authority  to  the  Queen  to  grant  a 
charter  obligatory  upon  the  whole  body  of  the  inhabitants,  without  their  consent  by 
acceptance  of  the  charter  when  granted.  If  such  charter  be  contrary  to  the  wi.sh  of 
the  majority,  they  may  withhold  acceptance ;  but  if  the  charter  be  accepted,  the 
petition  on  which  it  is  founded  must  be  taken  to  have  been  acquiesced  in  by  the 
majority  of  the  the  whole  body,  notwithstanding  the  intermediate  presentation  of  a 
second  petition. 

[86]  The  notice  required  by  the  act  to  be  given  at  the  day  when  a  petition  which 
has  been  presented  is  to  be  tiiken  into  consideration  by  the  Privy  Council,  imports 
that  those  who  object  to  the  prayer  may  be  heard  in  opposition  to  it — aHoi'ds  full 
opportunity  to  all  persons  interested  of  being  heard  against  granting  a  charter 
altogether,  and  of  objecting  to  every  particular  clause  of  it.  No  such  opportunity 
appears  to  have  been  sought ;  and  if  the  charter  has  been  accepted  by  the  body  at 
large,  I  think  that  any  objection  now  made  on  the  part  of  that  body,  founded  on  the 
prestntation  of  a  petition,  would  come  too  late.  It  is  necessary,  therefore,  to  examine 
the  precise  exception  to  the  direction  of  the  learned  Judge,  which  has  been  put  on 
the  record. 

The  plaintiff',  in  his  answer  to  the  defendant's  plea,  avers  that  the  inhabitant 
householders  of  the  borough  of  Manchester  did  not  petition  her  Majesty  to  grant  to 
them  a  charter  of  incorporation,  and  that  such  charter  was  not  duly  accepted  or 
received  by  the  said  inhabitants  of  the  said  borough,  modo  et  forma,  upon  which  issue 
is  joined.  In  support  of  the  affirmative  of  the  issue,  the  defendant  gave  in  evidence 
the  circumstances  attending  the  signature  and  presentation  of  the  first  petition,  and 
the  reference  thereof  by  the  Queen  to  the  Privy  Council ;  and  further  proved  that 
the  charter  in  the  first  plea  mentioned  was  accepted  as  mentioned  in  the  plea.  The 
plaintiff's  counsel,  for  the  purpose  of  shewing  that  the  Queen  had  not  authority  to 
grant  the  charter  under  the  said  petition,  gave  in  evidence  the  circumstances  attending 
the  signing  and  presentation  of  the  second  petition,  praying  her  Majesty  not  to  grant 
the  charter  in  question.  "  Whereupon  the  learned  Judge  declared  his  opinion  to  the 
jury,  that,  notwithstanding  such  petition  as  last  aforesaid,  her  Majesty  had  authority 
and  power  on  the  recommendation  of  her  Privy  Council  to  grant  the  said  charter ; 
and  with  that  direction  left  the  case  to  the  jury  ;  whereupon  the  counsel  for  the 
plaintiff'  excepted  to  the  said  opinion  and  direction  of  the  Judge  on  [87]  such  issue, 
and  insisted  that  the  fact  proved  was  sufficient  to  shew  that  her  Majesty  had  no 
authority  to  grant  such  charter  upon  the  said  first-mentioned  petition."  It  appears 
then,  upon  the  record,  that  the  acceptance  of  the  charter  was  proved  ;  and  in  con- 
sidering this  case,  it  is  to  be  taken  as  a  fact  substantiated  b\'  sufficient  evidence,  and 
not  subject  to  be  disputed.  Such  being  the  case,  the  Judge  was  of  opinion,  that  not- 
withstanding the  second  petition,  the  Queen  had  authority  to  grant  the  charter  upon 
the  first ;  but  the  plaintiff's  counsel  insisted  that  the  fact  proved  was  sufficient  to  shew 
that  the  Queen  had  no  such  authority.  The  facts  proved  were,  the  two  petitions  and 
the  acceptance  of  the  charter.  Ancl  such  being  the  case,  I  think  it  plainly  appears 
that  the  question  upon  which  the  Judge  decided  was  simply  this,  whether,  the  first 
petition  having  been  presented  and  referred,  and  the  charter  granted  in  pursuance  of 
it  accepted,  the  presentation  of  the  second  petition  shewed  that  the  Queen  had  no 
authority  to  grant  it.  The  Judge  pronounced  his  opinion,  that  notwithstanding  such 
petition,  she  had  authority,  and  with  that  diiection  left  the  case  to  the  jury  ;  which 
direction  appears  to  me  to  have  been  correct,  for  the  reasons  already  given. 

2nd.  Several  objections  have  been  made  to  the  legality  of  the  charter  set  forth  in 
the  plea.  The  first  is,  that  it  is  granted  todiff'erent  persons  from  those  who  petitioned 
for  it.  But  it  appears  that  the  grant  is  made  strictly  in  conformity  with  the  act  of 
Parliament,  upon  the  petition  of  the  inhabitant  householders,  to  the  inhabitants,  the 
former  being  by  the  act  required  to  petition,  and  the  latter  pointed  out  as  the  persons 
to  whom  the  grant  is  to  be  made. 

It  is  fui  ther  objected  that  the  petition  professes  to  be  that  of  the  inhabitant  house- 
holders of  the  whole  of  the  borough,  and  that  the  grant  is  made  to  the  inhabitants 
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of  a  limited  district  only  ;  but  this  objection  is  fully  answered  by  adverting  to  the 
terms  of  the  act  of  Pailiameut,  which  requires  the  petition  to  be  made  b\-  the  inhabi- 
tant house-[88]-holders  jjenerally,  but  authorizes  the  Queen  to  make  the  grant  to  a 
limited  district  within  the  borough,  to  be  specified  in  the  charter.  I  cannot  construe 
the  act  so  as  to  import  that  the  giant  of  incorporation  is  to  be  made  to  the  inhaliitants 
of  the  whole  borough,  but  that  the  powers  and  provisions  of  the  act  may  be  granted 
to  the  inhabitants  of  a  more  limited  district. 

The  next  head  of  objection  is,  that,  in  granting  the  charter,  the  various  provisions 
of  the  Municipal  Corporation  Act  with  respect  to  times  and  modes  of  proceeding 
have  not  lieen  pursued.  But  there  is  no  provision  in  the  act  which  requires  that  this 
should  be  done.  All  the  matters  contained  in  that  act  related  to  corporations  then 
in  existence,  whose  constitutions  were  to  be  altered  by  authority  of  Parliament,  in 
carrying  which  oljject  into  efl'ect  it  was  necessary  that  all  the  provisions  prescribed 
should  be  strictly  adhered  to. 

But  when  a  new  corporation  is  to  be  erected  by  the  authority  of  the  Crown,  the 
constitution  of  such  new  corporation  originates  in  the  will  of  the  Sovereign  :  subject 
however  to  the  assent  or  dissent  of  the  new  corporations  by  their  acceptance  or 
non-acceptance  thereof.  And  such  a  grant,  made  by  the  known  prerogative  of  the 
Crown,  requires  no  petition  from  any  particular  description  of  pensons,  as  a  condition 
precedent  to  its  validity. 

It  has  been  contended,  however,  that  the  Queen  has  exceeded  the  powers  which 
she  derived  from  her  common-law  prerogative,  as  well  as  those  conferred  on  her  by 
the  act  of  Parliament,  in  delegating  her  authority  to  others,  in  matters  respecting  the 
selection  of  persons  who  are  to  constitute  the  burgesses  of  the  corporation,  particularly 
David  Price,  who  is  empowered  to  make  out  the  burgess  list,  and  Edward  Kiishton 
to  revise  it.  Now  I  take  it  to  have  been  long  settled  by  law,  that  the  Queen,  in 
erecting  a  corporation,  may  name,  of  her  own  authority,  all  the  officers  and  all  the 
corporators,  or  may  empower  a  subject  to  do  so  in  [89]  her  stead.  And  although  no 
one  but  the  Queen  can  make  a  corporation,  vet  when  it  is  made  under  her  authority, 
it  is  deemed  in  law  to  have  been  made  by  herself. 

"When  the  king,"  says  Lord  Coke  in  the  case  of  Sutton's  Hospital,  10  Rep.  33, 
"  reserves  as  well  the  nomination  of  the  persons  as  the  name  of  incorporation  to  a 
person  who  shall  be  the  founder,  then  he  ought  to  name  the  parties,  and  declare  by 
what  name  they  shall  be  incorporated  ;  and  when  he  hath  done  so  in  writing  accord- 
ing to  his  authority,  they  are  incorporated  by  the  king's  letters  patent,  and  not  by 
the  common  person  ;  for  he  is  but  an  instrument,  and  the  king  makes  the  corporation 
in  sucli  case,  in  the  same  manner  as  if  all  had  been  comprehended  in  the  letters  patent 
themselves.  It  is  true,"  he  adds,  "  that  none  but  the  king  can  make  a  corporation, 
as  it  is  held  49  Ed.  3,  4,  29  Ass.  8  ;  but  qui  per  alium  facit,  per  seipsum  facere  videtur." 
So  it  is  said  in  Bio.  Abr.  Prerogative,  53  : — "  Nota,  the  king  by  his  charter  may  by 
express  words  grant  to  a  corporation  or  commonalty  to  make  another  coiporation  or 
commonalty."  Again,  in  Jenkins,  Centuries,  88,  p.  270,  it  is  said — "only  the  king 
can  make  a  corporation  ; "  but,  presently  after,  "  the  king  may  give  power  to  name 
a  corporation,  and  where  it  is  named  it  is  the  king's  corporation." 

In  Com.  l>ig.,  Franchise  (F.  5),  citing  1  Roll.  Abr.  512,  it  is  said  that  a  subject 
may  choose  the  person,  invent  the  name,  &c.,  for  the  king  ;  also,  the  king  Ijy  charter 
to  the  East  India  Company  may  enable  them  to  constitute  such  persons  as  shall  be 
incorporated:  ib.  In  Ikcon's  Abr.  Corporations  (B.),  it  is  said, — "The  king,  l)y 
virtue  of  his  prerogative,  is  the  only  person  that  can  erect  either  an  ecclesiastical  or 
lay  corporation  ;  yet  the  king  may  grant  power  to  a  common  person  to  name  the 
corporation,  and  the  persons  of  whom  it  is  to  consist ;  but  when  he  has  done  so,  the 
corporation  does  not  take  its  essence  from  the  common  person,  but  from  the  king." 

I  am  not  aware  that  the  proposition  laid  down  in  these  [90]  authorities  has  ever 
been  disputed  since  the  2nd  Hen.  7.  Blackstone,  vol.  1,  p.  474,  says,  "  The  king, 
it  is  said,  may  grant  to  a  subject  the  power  of  making  corporations,  (Bro.  Abr.  tit. 
Prerog.  53  ;  Vin.  Abr.  Prerog.  88,  pi.  16),  although  the  contrar}'  was  formerly  held, 
(Year  Book,  2  H.  7,  13),  that  is,  he  may  [lermit  the  subject  to  name  the  persons  ami 
powers  of  the  corporations  at  his  pleasure  ;  but  it  is  really  the  king  that  erects,  and 
the  subject  is  l)ut  the  instrument ;  for  though  none  but  the  king  can  make  a  cor- 
poration, yet  (pii  facit  per  alinm  facit  per  se.  In  this  manner  the  Chancellor  of  the 
University  of  Oxford  has  power  by  charter  to  erect  corporations,  and  has  actually 
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often  exerted  it,  in  the  erection  of  several  matriculated  companies,  now  subsisting,  of 
tradesmen  subservient  to  the  students."  The  same  doctrine  will  be  found  in  Kyd  on 
Corporations,  50.  Xo  distinction  is  made  in  these  authorities  between  ecclesiastical 
and  lay,  eleemosynary  and  municipal  corporations.  I  refer  to  these  authorities  for 
the  purpose  of  shewing  in  what  broad  terms  the  authority  of  the  Crown  to  delegate 
the  nomination  of  corporations  and  corporate  officers  has  been  recognised.  But  it  is 
not  necessary  to  rely  upon  them  to  their  full  extent  in  this  case  ;  for  no  discretionary 
power  of  choice  or  appointment  is  given  either  to  Mr.  Price  or  to  Mr.  Eushton.  The 
constitution  of  the  corporation  and  the  qualification  of  the  burgesses  are  fixed  by  the 
charter ;  and  these  persons  are  only  required  to  make  a  list  of  those  who  have  such 
ciualitications.  It  is  to  be  observed,  that  no  method  of  proceeding  is  pointed  out  by 
the  5  &  6  Will.  4,  c.  4,  or  1  Vict.  c.  78,  for  setting  the  corporation  in  motion  :  these 
acts  simply  provide,  that  it  shall  be  lawful  for  her  Majesty,  under  the  advice  of  her 
Privy  Council,  to  extend  to  the  inhabitants  of  any  town  or  borough,  within  the 
district  to  be  set  forth  in  such  charter,  the  powers  and  provisions  in  the  act  contained  ; 
and  I  know  of  no  mode  by  which  the  Crown  can  confer  [91]  them  except  by  charter. 
If  the  Crown  be  authoiized  to  grant  the  powers  in  question  (which  without  the 
authority  of  the  act  could  not  have  been  done),  must  it  not  by  necessary  inference  be 
authorized  to  prescribe  the  means  by  which  they  are  to  be  made  efTective?  provided 
at  least  that  the  means  adopted  are  not  at  variance  with  those  which  might  be  resorted 
to  in  a  common-law  charter  of  incorporation.  Many  of  the  regulations  of  the  Muni- 
cipal Corporation  Act  are  inapplicable  to  a  new  corporation.  David  Price  is  appointed 
to  make  out  the  burgess  list  instead  of  the  overseers,  who,  under  the  Municipal 
Corporation  Act,  are  required  and  compelled  to  make  out  such  list,  but  these  officers 
would  not  be  compellable  to  make  out  a  burgess  list  for  a  new  corporation.  For  the 
purpose,  therefore,  of  securing  the  attainment  of  the  end  contemplated  by  the  act, 
the  Crown  has  nominated  a  person,  of  whose  willingness  to  undertake  the  duty  it 
may  be  assured  :  Edward  Rushton  is  appointed  to  revise  the  burgess  list  instead  of 
a  revising  barrister  appointed  by  the  senior  Judge  of  assize  ;  no  power  to  any  Judge 
to  appoint  such  a  barrister  being  given  by  the  act,  after  the  year  which  had  elapsed 
at  the  grant  of  this  charter.  And  to  have  given  authority  to  any  other  person  to 
appoint  a  revising  barrister,  would  be  at  least  as  objectionable  as  a  direct  appointment 
by  the  Queen  herself. 

It  has  been  contended,  indeed,  that  if  the  act  of  Parliament  be  defective  in  pre- 
scribing the  proper  means  of  carrying  its  object  into  effect,  the  object  cannot  be 
effected ;  but  the  more  reasonable  interpretation  of  the  act  in  such  case  appears  to  be, 
that  where  no  particular  means  are  prescribed,  the  Crown  may  proceed  to  accomplish 
the  object  by  the  same  means  which  it  is  authorized  by  the  common  law  to  employ 
in  conferring  the  usual  powers  upon  a  new  corporation,  namely,  by  letters  patent 
under  the  Great  Seal. 

The  principal  objection  to  the  appointment  of  Mr.  Price  and  Mr.  Eushton  appears 
to  be,  that  although  all  persons  [92]  qualified  to  be  burgesses  by  the  Municipal  Cor- 
poration Act  are  entitled  to  be  inserted  in  the  burgess  list,  power  is  given  to  Mr.  Price 
in  the  first  instance,  and  finally  to  Mr.  Eushton,  which  enables  them  to  include  in 
such  list  persons  not  qualified,  or  to  exclude  persons  duly  qualified.  If  this  be  an 
objection  in  principle,  it  is  a  principle  which,  in  the  absence  of  express  directions,  has 
been  adopted  by  analogy  to  the  Municipal  Corporation  Act,  for  the  purpose  of  facili- 
tating the  exercise  of  the  franchise  in  the  first  instance,  instead  of  leaving  the  claims 
and  objections  to  be  contested  before  the  returning  officer. 

The  improper  admission  or  rejection  of  a  person  as  a  burgess  may  indeed,  in  the 
first  instance,  result  from  the  mistake  or  misconduct  of  the  person  appointed  to  prepare 
and  to  revise  the  burgess  list,  and  the  same  may  be  said  of  the  provision  of  the 
Municipal  Corporation  Act.  But  such  mistake  or  misconduct  would  not  preclude 
any  person  duly  qualified  from  asserting  and  obtaining  admission,  or  prevent  any 
umiualified  person  from  being  excluded,  by  proceedings  instituted  for  that  purpose  in 
the  Court  of  Queen's  Bench. 

The  last  material  objection  made  to  the  charter  is,  that  it  omits  to  give  authority 
to  Mr.  Price  to  insert  in  the  burgess  list  the  names  of  inhabitant  householders  within 
seven  miles  of  the  borough. 

The  charter  grants  and  declares,  that  the  inhabitants  of  the  boi'ough  of  Manchester, 
comprised  within  the  district  described,  shall  be  incorporated  by  the  name  of   the 
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mayor,  iildermeii,  and  burgesses  of  the  Ijorough  of  Manchester,  and  be  able  and 
capable  in  law  to  have  and  exercise  all  the  powers,  authorities,  immunities,  and 
piivileges  now  held  and  enjoyed  by  the  several  boroughs  named  in  the  act  5  &  G 
Will,  i,  c.  76,  in  the  like  manner,  and  subject  to  the  same  provisions,  as  fully  and 
amply  to  all  intents  and  purposes  whatsoever,  as  if  the  said  borough  of  Manchester 
had  been  in  the  schedule  to  that  act  annexed. 

The  terra  "inhabitants"  embraces  all  persons  occupying  [93]  property  and  rated 
within  the  borough  ;  for  occupation  without  residence  is  sufficient  to  make  a  man 
an  inhabitant ;  2  Inst.  702,  Jefftries'  case  (5  Rep.  67),  Bates  v.  IVinslaideii  (4  M.  &  Selw. 
•437) :  and  such  inhabitants  are  entitled  to  all  the  privileges  enjoyed  by  the  corpora- 
tions of  boroughs  in  the  Municipal  Corporation  Act. 

By  that  act,  5  &  6  Will.  A,  c.  76,  s.  9,  every  male  who  shall  for  a  certain  time 
have  occupied  any  house,  warehouse,  counting-house,  or  shop  within  the  borough, 
and  also  during  such  occupation  shall  have  been  an  inhabitant  householder  within 
the  said  borough,  or  within  seven  miles  of  such  borough,  shall,  if  duly  enrolled,  be 
a  burgess  of  such  borough,  and  member  of  the  body  corporate,  provided  he  has 
been  rated  for  the  premises  so  occupied,  and  paid  rates.  And  persons  occupying  and 
paying  rates  for  property  in  the  borough  of  Manchester  are  entitled  to  the  same 
privileges. 

Now,  by  the  Municipal  Corporation  Act,  the  inhabitants  occupying  shops  are  not 
entitled  to  the  privileges  of  burgesses,  unless  they  are  also  householders  within  the 
borough,  or  within  seven  miles  of  it ;  in  which  last  case  they,  the  inhabitants  of  shops 
within  the  borough,  are  entitled  to  the  character  of  burgesses  of  the  borough. 

In  like  manner,  under  the  charter,  the  inhabitants  occupiers  of  shops  within  the 
district  are  not  entitled  to  the  character  of  burgesses,  unless  they  are  inhabitant 
householders  within  the  borough  or  seven  miles  of  it :  and  if  they  are,  then  they 
are  entitled  to  the  same  privileges  as  the  members  of  the  corporations  mentioned  in 
the  act. 

It  is  objected,  however,  that  the  charter  only  directs  Mr.  Price  to  make  out  a 
list,  to  be  called  the  Burgess  List,  of  all  inhabitant  householders  within  the  borough 
who  shall  possess  the  qualitication  required  by  the  said  act,  omitting  any  mention  of 
iniiabitant  householders  within  seven  miles  of  the  borough. 

[94]   But  I  do  not  think  this  omission  aftects  the  validity  of  the  charter. 

The  circumstance  of  being  an  inhabitant  householder  within  seven  miles  of  the 
borough,  does  not  alone  confer  an}'  right  to  the  character  of  a  burgess :  unless  he 
occupy  and  pay  rates  for  a  house,  warehouse,  shop,  or  counting-house  within  the 
borough,  he  cannot  have  the  qualification  required  by  the  act. 

It  plainly  appears,  l)Oth  from  the  loth  section  of  the  act,  and  from  the  schedule  D. 
No.  1,  for  making  nut  the  burgess  list,  that  the  property  required  to  be  specified  by 
the  overseers  in  such  list,  in  respect  of  which  persons  are  entitled  to  be  enrolled,  is 
property  occupied  in  some  parish  within  the  boi'ough  for  which  the  overseers  are 
appointed. 

By  the  Municip.d  Corporation  Act,  the  overseers  of  every  parish,  wholly  or  in 
part  within  the  borough,  are  required  to  make  out  a  list,  according  to  schedule  D., 
of  all  persons  entitled  to  be  enrolled  according  to  the  provisions  of  the  Municipal 
Corporation  Act,  in  i-espect  of  property  within  such  parish,  the  form  of  which  list 
begins  as  follows  : — 


List  of  Burgesses  of  the  Borough  of 
or  Township  of 


in  the  Parish 


C'hriMinn     Name    and 
Surname  of  each  Per- 
son at  full  length. 

Nature  of  Pro- 
perty rated. 

Ulrtet,  Lane,  or  other  Place   in 
the  Pariah  or  Toivnship  u-here 
the   Property   is  situated  for 
which  he  is  now  rated. 

Ashton,  John      .     .     . 

Shop     . 
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The  overseers,  therefore,  are  not  required  to  mention  in  the  list  any  house  out  of 
the  borough,  which  the  party  may  hold  at  the  same  time  with  the  shop  occupied  and 
rated  within  the  borough.  There  is  no  column  in  the  [95]  form  for  the  insertion  of 
such  house,  although  the  party  mentioned  as  occupying  a  shop  would  not  be  able  to 
support  a  claim  to  the  character  of  burgess,  unless  he  also  held  a  house  within  the 
borough,  or  within  seven  miles  of  it.  If  a  rated  shopkeeper  hold  a  house  within  the 
boi'ough,  it  will  be  mentioned  ;  but  the  overseers  of  parishes  within  the  borough  can 
have  no  official  knowledge  of  houses  situate  in  parishes  without  the  borough,  which 
may  be  inhabited  by  persons  paying  rates  within  it ;  and  it  would  have  been  quite 
unreasonable  to  impose  upon  them  the  duty  of  finding  out  such  houses. 

The  act  of  Parliament,  then,  is  equally  silent  with  the  charter  upon  the  point  which 
is  made  the  subject  of  objection.  Both  require  a  statement  to  be  made  of  the 
qualification  within  the  borough ;  that  is,  of  any  house,  warehouse,  counting-hou.se,  or 
shop,  occupied  and  rated  within  the  borough.  But  if  there  be  no  house  held  by  the 
party  within  the  borough,  and  his  claim  to  the  character  of  burgess  depends  upon  his 
holding  a  house  without  the  borough,  in  addition  to  it  his  occupation  of  rated  pro- 
perty within  the  borough,  that  circumstance  might,  I  apprehend,  be  established  before 
the  revising  barrister  by  the  party  claiming,  in  the  one  case  as  well  as  in  the  other. 

It  appears  to  me,  that  if  property  be  occupied  within  the  borough,  of  the  descrip- 
tion which  would  entitle  the  occupier  to  be  a  burgess,  in  case  he  be  at  the  same  time 
a  householder  within  seven  miles  of  the  borough,  the  overseer  might  be  required  to 
insert  his  name  in  the  list,  according  to  the  form  in  schedule  D. ;  but  neither  the  act 
nor  the  charter  requires  that  any  mention  should  be  made  in  such  list  of  a  house 
without  the  borough,  either  by  the  overseer  or  by  David  Price.  Such  being  the  case, 
I  cannot  think  that  the  validity  of  the  charter  can  be  impeached  for  want  of  directing 
something  to  be  done,  which  was  not  required  to  be  done  under  the  Municipal 
Corporation  Act. 

Still  it  may  be  said,  that  as  Mr.  Price  was  required  by  [96]  the  charter  to  make 
out  a  list  of  the  inhabitant  householders  within  the  borough,  a  person  who  occupies 
a  rated  warehouse,  counting-house,  or  shop,  within  the  borough,  but  holding  a  house 
out  of  it,  would  not  immediately  derive  all  the  advantages  from  Mr.  Price's  list  which 
he  might  derive  from  that  of  the  overseers,  made  under  schedule  D.  of  the  Municipal 
Corporation  Act.  But  such  his  omission  in  Mr.  Price's  list,  though  it  might  occasion 
to  him  the  trouble  of  preferring  a  claim  to  establish  his  occupation  of  a  rated  shop 
within  the  borough,  as  well  as  his  holding  a  house  without  the  borough,  would  not 
deprive  him  of  his  right  to  the  franchise,  which  he  takes  under  the  charter  and  act  of 
Pai'liament  combined.  He  might  prefer  his  claim  ;  and  if  he  established  it  before  the 
revising  bari'ister,  he  would  be  placed  upon  the  roll. 

One  other  objection  which  has  been  made  is,  that  the  plea  does  not  aver  the  exist- 
ence of  a  gaol,  the  state  of  which  is  required  to  be  set  forth  in  the  petition  for  a  court 
of  quarter  sessions,  and  that  the  grant  of  such  court  is  therefore  illegal ;  and  as  the 
office  of  coroner  cannot  legally  be  granted  except  upon  the  application  of  the  court  of 
quarter  sessions,  the  grant  of  that  office  in  the  present  case  is  illegal. 

The  plea,  after  stating  the  grant  of  a  commission  of  the  peace,  avers,  that  afterwards 
the  said  council  were  desirous  that  a  separate  court  of  quarter  sessions  should  be  holdeu 
for  the  borough  of  Manchester,  and  did  duly  signify  the  same  by  petition  to  her 
Majesty  in  council,  setting  forth  the  matters  in  and  by  the  act  required  and  directed 
in  that  behalf.  No  objection  is  taken  in  the  replication,  by  allegation  or  demurrer, 
of  the  want  of  a  gaol,  and  that  the  state  of  it  was  not  set  forth  in  the  petition  ;  but 
the  plaintiB  takes  issue  upon  the  presentation  of  a  petition  by  the  inhabitants,  and 
the  acceptance  of  the  chai'ter.  By  thus  pleading  over,  I  think  that  he  has  sufficiently 
admitted  that  the  matters  required  hy  the  act  were  set  forth  in  the  [97]  petition, 
including  the  state  of  the  gaol,  and  that  if  the  non-existence  of  a  gaol  was  intended 
to  be  in.sisted  upon,  the  objection  should  have  been  made  by  the  pleadings. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
should  be  affirmed. 

TiN'DAL,  C.  J.  This  case,  which  in  form  is  an  action  by  one  of  the  six  coroners 
for  the  county  palatine  of  Lancaster  against  the  defendant,  for  a  disturbance  in  the 
plaintifl's  office  of  coroner  of  the  county,  in  substance  involves  the  question  of  the 
validity  of  the  charter  of  incorporation  granted  to  the  inhabitants  of  the  borough  of 
Manchester. 
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And  the  objections  which  have  been  taken  against  the  judgment  of  the  Court 
below,  which  was  iu  favour  of  the  defendant  in  the  original  action,  ma^'  be  classed 
under  three  distinct  heads :  first,  an  objection  against  the  direction  giveu  by  the 
learned  Judge  to  the  jury  at  the  trial  of  the  cause  :  2ndly,  objections  against  the 
validity  of  the  charter  itself ;  3nlly,  against  the  pleading  of  the  defendant's  title  to 
the  office  of  coroner  of  the  borough  ;  and  I  shall  proceed  to  state  the  opinion  which  I 
have  formed  on  these  several  points  in  their  order,  upon  the  best  consideration  I  can 
bring  to  this  ditticult  and  doubtful  case. 

The  first  objection  rests  upon  the  consideration,  that  in  order  to  enable  the  Queen 
to  grant  a  valid  charter  of  incorporation  under  the  statute  1  Vict.  c.  78,  s.  49,  there 
must  be  a  petition  of  the  inhabitant  householders  of  the  town  or  borough  for  that 
purpose;  and  that  the  fact  of  such  petition  being  or  not  being  presented,  was  a 
question  for  the  jury  upon  the  issue  raised  on  the  record ;  and  the  objection  taken  is, 
that  the  learned  Judge  did  not  permit  that  question  to  be  decided  by  the  jury,  but 
in  effect  determined  it  himself  as  a  matter  of  law. 

But  whilst  I  agree  entirely  in  the  proposition,  that  the  presenting  of  a  petition 
in  the  manner  pointed  out  in  the  act,  by  the  inhabitant  householders  of  the  town  or 
borough,  [98]  is  made  by  the  act  a  necessary  preliminary  to  the  exercise  of  the  power 
given  thereby  to  her  Majesty ;  which  is  not  merely  a  power  to  grant  to  inhabitants 
a  charter  of  incorporation,  for  the  common-law  prerogative  was  quite  sufficient  for  that 
purpose  ;  but  a  statutory  authority  to  extend  to  the  inhabitants,  when  incorporated, 
all  the  powers  and  provisions  of  the  act  for  the  regulation  of  municipal  corporations, 
the  creation  of  some  of  which  would  not  fall  within  the  compass  of  the  common-law 
prerogative  ;  and  whilst  I  agree  also,  that  the  question  whether  such  petition  was 
presented  in  the  manner  required  by  the  act,  is  a  question  of  fact  for  the  jury,  and  is 
not  to  be  considered  as  concluded  by  the  determination  of  the  Privy  Council,  or  by 
their  recommendation  to  the  Crown  that  the  charter  should  be  granted  ;  it  appears 
to  me  that  such  question  of  fact  was  virtually  submitted  to  the  jury  on  the  present 
occasion  ;  or  if  it  was  not,  that  the  exceptions  tendered  to  the  learned  Judge  are  not 
sufficiently  definite  and  precise  to  raise  the  intended  objection. 

The  plaintiff'  in  his  replication  denies  that  the  inhabitant  householders  of  the 
borough  of  Manchester  did  petition  the  Queen  to  grant  to  them  a  charter  of  incorpora- 
tion ;  on  which  denial,  issue  is  joined.  The  evidence  laid  before  the  jury  was,  that 
at  a  meeting  of  the  rate-payers  called  together  by  public  notice,  consisting  of  1000 
peisons,  a  petition  to  her  Majesty  was  resolved  upon  by  the  majority  there  present, 
which  was  afterwards  signed  by  4000  inhabitant  householders ;  and  that  after  this 
petition  had  been  presented  to  her  Majesty,  and  before  the  day  for  taking  the  same 
into  consideration,  6000  of  the  inhabitant  householders  had  petitioned  her  Majesty 
not  to  grant  the  charter;  it  being  also  admitted  that  the  aggregate  number  of 
inhabitant  householders  who  were  entitled  to  express  their  opinion,  if  they  had  thought 
proper,  was  48,000.  Under  these  circumstances,  did  the  inhabitant  householders 
petition  or  not,  was  the  question  !  and  the  learned  Judge,  on  [99]  being  appealed  to, 
stated  his  opinion  to  be,  that  notwithstanding  the  second  petition,  her  Majesty  had 
authority  and  power,  on  the  allowance  of  her  Privy  Council,  to  grant  the  charter  as 
on  the  first  petition. 

Now  this  opinion  cannot,  as  it  appears  to  me,  be  held  to  be  a  mis-statement  of  the 
law,  unless  it  can  be  laid  down  as  an  abstract  proposition,  that  after  a  petition  has 
been  resolved  upon  at  a  public  meeting  properly  convened,  by  a  majority  there  present, 
its  whole  force  and  efficacy  is  to  be  neutralized  and  destroyed  by  a  counter  petition, 
subsequently  signed  by  a  larger  number  than  those  who  signed  the  first,  but  not 
constituting  the  actual  majority  of  the  aggregate  number  of  inhabitant  householders. 
No  authority  is  cited  for  this,  as  an  abstract  proposition  of  law,  and  it  seems  to  me  to 
be  not  sust<ainable  on  any  reasonable  ground.  The  first  meeting  having  been  convened 
together  by  public  notice,  may  fairly  be  treated  as  a  meeting  representing  tho 
inhabitant  householders,  at  which  all  were  present  to  express  their  opinion,  and  those 
who  absented  themselves  from  such  meeting  may  not  unreasonably  be  considered  as 
coTisenting  to  be  bound  by  the  majority  of  those  who  attended.  The  struggle  of 
opinion,  whether  a  petition  should  be  presented  or  not,  would  appear  to  be  justly 
decided  by  the  issue  of  the  first  meeting,  at  which  meeting,  if  it  had  been  thought 
desirable  for  convenience,  or  greater  certainty,  an  adjournment  might  have  been  made 
^nd  a  poll  taken,  at  which  the  absentees  might  record  their  opinion,  upon  the  general 
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principles  which  govern  the  proceedings  in  popular  assemblies.  Such  expedient, 
however,  was  not  re.sorted  to ;  the  meeting  closed  with  a  petition  ;  and  I  know  of  no 
rule  of  law  by  which  a  subsequent  petition  by  anj'  numljer,  short  of  the  majority  of 
the  whole  number  of  the  inhabitant  householders,  must  be  held  necessarily  to  destroy 
the  efficacy  of  the  first.  When  the  circumstances  under  which  the  second  or  subse- 
quent petitions  were  carried,  are  left,  as  on  this  occasion,  [100]  a  complete  blank  upon 
the  evidence,  it  would  be  both  inconvenient  and  dangerous  to  draw  such  an  inference, 
as  a  necessary  legal  conclusion.  It  is  not  merely  from  the  majority  in  point  of  number 
between  those  who  sign  the  petition  for  the  charter,  and  those  who  sign  the  counter 
petition  against  it,  that  the  opinion  of  the  actual  majority  of  the  inhabitants  can 
be  safely  inferred.  We  must  take  into  account  the  relative  publicity  of  the  meetings 
at  which  the  respective  petitions  were  resolved  upon,  and  the  circumstances  attending 
the  signature  of  each.  It  therefore  appears  to  me,  in  point  of  law,  that  the  second 
petition  did  not  of  itself  necessarily  take  away  her  Majesty's  authority  and  power  to 
attend  to  the  recommendation  of  the  first  petition,  which  is  substantially  the  opinion 
expressed  by  the  learned  Judge  ;  and  if  he  did  not  lay  down  the  law  incorrectly,  the 
exception  to  such  direction,  which  can  only  apply  itself  to  the  law  delivered  by  the 
Judge,  falls  to  the  ground.  Whether  her  Majesty  was  authorized  or  not,  under  the 
circumstances  given  in  evidence,  to  grant  the  charter,  appears  to  me  not  to  be  a 
question  of  law,  but  a  question  of  fact  to  be  decided  by  the  jury,  and  that  their 
decision  should  be  governed  by  the  evidence  in  the  cause  of  the  origination  of 
the  two  conflicting  petitions,  and  the  circumstances  attending  their  completion. 
And  the  exception  in  the  case  does  not  insist  that  the  Judge  refused  or  declined  to 
leave  that  fact  to  the  jury ;  indeed,  the  opinion  which  he  gave  does  not  necessarily 
take  it  from  them  ;  but  the  exception  is,  that  he  ought  to  have  told  the  jury,  that, 
after  the  second  petition  had  been  presented,  her  Majesty  had  no  authority  or  power 
to  grant  the  charter,  which  direction,  if  it  had  been  given,  I  do  apprehend,  for  the 
reasons  before  advanced,  would  not  have  been  consistent  with  the  proper  exposition 
of  the  law,  but  would  have  been  directly  the  reverse. 

The  second  class  of  objections  which  have  been  urged  against  the  validity  of  the 
charter,  apply  themselves  to  the  [101]  shape  and  frame  of  the  charter  itself;  and  do 
in  effect  resolve  themselves  into  these  : — 1st,  that  it  appears  the  charter  is  not  granted 
to  the  same  persons  who  were  the  petitioners  ;  2ndly,  that  the  charter  contains  various 
provisions,  which  are  neither  consistent  with  those  directed  by  the  legislature,  nor 
with  the  common-law  prerogative  of  the  Crown.  With  respect  to  these  objections,  it 
should  be  observed,  in  the  first  place,  that  it  is  obvious,  from  the  consideration  of  the 
statute  itself,  that  the  legislatui-e  intended  to  provide  for  the  case  where  new  corpora- 
tions might  be  brought  into  existence  after  the  passing  of  the  act ;  in  which  case  the 
intention  was,  that  if  her  Majesty  thought  proper,  the  several  provisions  of  the 
Municipal  Corporation  Act  might  be  extended  to  such  new  corporations.  It  is  further 
to  be  premised,  that  the  machineiy  by  which  those  provisions  were  carried  into  effect, 
in  the  case  of  the  ancient  boroughs  enumerated  in  the  schedule  of  the  act,  had  become 
inoperative  and  inapplicable  from  lapse  of  time.  And  lastly,  that  all  the  common-law 
rights  of  the  Crown,  with  respect  to  granting  of  the  franchise  of  a  corporation,  still 
remained  in  full  force,  and  unimpared  by  the  act.  Bearing  these  principles  in  mind, 
in  passing  our  judgment  on  the  steps  which  have  been  actually  pursued  in  the  granting 
of  the  present  charter,  the  Courts  of  law  must  never  lose  sight  of  the  object  which  the 
legislature  had  in  view,  and  are  bound  to  see  that  such  object  shall  be  carried  into 
effect,  unless  it  appears  that,  by  the  means  which  have  been  employed,  some  legal  or 
constitutional  principle  is  violated.  If  any  step  has  been  taken,  which  necessarily 
involves  in  it  the  breach  of  any  legal  principle,  undoubtedly  the  charter  must  be  held  to 
be  void  ;  but  if  the  means  adopted,  although  not  those  which  are  pointed  out  by  the 
statute,  nor  indeed  such  as  most  closely  follow  it,  yet  involve  only  a  question  of 
more  or  less  convenience,  and  not  the  opposition  of  any  legal  principle,  the  charter, 
as  granted,  ought  to  be  supported.  For  we  must  never  forget  [102]  the  rule  laid 
down  by  Lord  Coke,  that  if  the  king's  charters  will  bear  a  double  construction,  one 
which  will  carry  the  grant  into  effect,  the  other  which  will  make  it  inoperative,  the 
former  is  to  be  adopted. 

Now  the  first  objection  raised  upon  the  face  of  the  charter  itself  is  this,  that  the 
petition  for  the  charter  was  by  the  inhabitant  householders  of  the  borough  of  Man- 
chester at  large,  but  that  the  charter  is  not  granted  to  such  petitioners,  that  is,  the 
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inhabitant  householders  of  the  nine  townships  whereof  that  borough  consists,  but  to 
the  inhabitant  householders  of  six  of  the  townships  only  comprised  within  the  limits 
of  that  borough.  I  have  felt,  for  some  time,  great  doubt  upon  this  point ;  but  upon 
the  whole,  I  have  satisfied  myself  that  the  sound  construction  of  the  words  in  the  49th 
section  of  the  stat.  1  Vict.  c.  7S,  (which  are  the  same  with  those  in  the  Hist  section 
of  the  statue  5  &  6  Will.  4,  c.  76),  is,  that  the  Crown  has  the  power  to  incorporate 
the  inhabitant  householders  of  such  district  of  the  borough  which  petitions  for  the 
charter,  to  which  district  the  provisions  of  the  former  act  are  by  the  charter  directed  to 
extend  ;  or,  in  other  words,  tliat  it  was  meant  by  the  legislature  that  the  limits  of  the 
newh'  created  corporation,  and  the  limits  to  which  the  powers  of  the  statute  should 
be  extended,  should  be  identically  the  same.  For  it  would  introduce  great  difficulty, 
if  not  inconsistencj',  in  the  working  of  the  charter,  if  the  charter  of  incorporation 
included  the  nine  townships,  and  the  powers  of  Municipal  Corporation  Act  were 
extended  to  six  only ;  upon  that  construction,  the  inhabitants  of  the  three  excluded 
townships  would  be  corporators  under  the  charter,  but  never  could  become  burgesses 
on  the  list.  Such  sense,  therefore,  must  be  put  upon  the  words  in  the  statute  as  will 
carrj'  its  object  into  efl'ect,  which  object  was,  that  newly  created  boroughs  might,  if 
the  Crown  saw  fit,  be  in  the  same  position,  as  nearly  as  circumstancs  would  allow,  as 
the  boroughs  named  in  the  schedule ;  and  no  other  construc-[103]-tion  can  attain  that 
object,  unless  it  be  considered  that  the  Crown  might  limit  the  grant  of  incorporation 
to  the  inhabitants  within  the  same  district  to  which  the  extending  of  the  powers  of  the 
act  is  directed  to  reach.  This  is  no  more  than  an  exercise  of  a  common  law  power  in  the 
Crown  to  grant  the  corporate  franchise  to  any  part  of  a  district,  the  inhabitants  of  the 
whole  whereof  had  joined  in  their  petition,  leaving  the  grantees  to  accept  the  charter 
or  not,  when  granted,  at  their  discretion. 

The  second  objection  apparent  on  the  face  of  the  charter  is,  that  the  new  borough 
has  been  divided  into  wards,  not  under  the  authority  or  according  to  the  provisions 
of  the  former  act,  but  under  the  authority  of  the  Crown  itself,  from  whom  the  charter 
emanated.  But  to  this  it  appears  to  me  a  sufficient  answer,  that  the  division  by  the 
revising  barristers,  which,  under  that  act,  was  to  be  completed  by  the  9th  of  November, 
1835,  was  incapable  of  application  to  the  pi'csent  charter,  which  was  not  granted  till 
the  year  1838  ;  and  as  the  Crown  at  common  law  might  undoubtedly  divide  the 
borough  into  such  wards  as  it  thought  fit,  this  division  by  the  Crown  did  of  necessity 
come  into  operation,  and  supply  the  place  of  the  division  by  the  revising  barristers, 
in  order  to  prevent  the  power  given  by  the  act  from  becoming  altogether  dead  and 
inoperative. 

The  third  and  fourth  objections  are  urged  against  the  formation  of  the  buigess 
list;  it  being  alleged  in  the  first  place,  that  the  authority  given  to  David  Price  to 
make  out  a  burgess  list  is  illegal,  being  a  delegation  of  the  authority  of  the  Crown  to 
make  a  corporation,  which  is  inconsistent  with  the  provisions  pointed  out  in  the 
Municipal  Corporation  Act,  (s.  20),  which  ought  to  have  been  as  closely  followed  as 
practicable.  On  which  objections  it  is  admitted,  that  the  precise  powers  chalked  out 
by  the  act,  could  not  be  pursued  to  the  letter.  There  were  no  means  of  compelling 
the  overseers  to  return  lists — no  power  of  defraying  their  expenses — no  revising 
barrister  [104]  could  be  called  for — his  power  to  revi.se  the  lists  being  confined  to  the 
lists  of  the  year  1835.  It  is  further  incontestable,  that  at  common  law  the  Crown 
might  have  nominated  the  burgesses  in  the  charter  itself.  And  taking  into  considera- 
tion these  two  admitted  principles,  I  cannot  perceive  the  illegality  of  the  step  that 
has  been  tiiken.  This  is  not  a  general  power  given  by  the  Crown,  euiibling  David 
Price  to  place  upon  the  roll  or  to  reject  whomsoever  he  thought  fit,  arbitrarily ;  it  is 
a  ministerial  power  only,  "on  or  before  the  29th  of  October,  to  make  out  an  alpha- 
betical list  of  all  inhabitant  hou.seholders  within  the  borough,  who  possess  the 
qualification  required  by  the  act ;"  and  further  "to  make  out  a  list  of  claimants  and 
objections,"  which  list  is  afterwards  to  be  revised  by  Mr.  liushton  before  the  2Sth  of 
November.  Some  plan  or  scheme  must  be  devised  to  carry  the  intention  of  the  act 
into  effect  as  to  newly  created  corporations,  where  the  ])rovisions  therein  given,  as 
to  the  old  corporations,  ceased  to  be  applical)le  from  lapse  of  time.  And  I  cannot  see 
that  there  is  anything  illegal  in  this  substitution  :  inconvenience  there  may  certainly 
be,  but  such  as,  being  amendable  on  the  5th  of  September  in  the  following  year,  is 
not  of  a  permanent  nature.  And  the  short  answer  to  these  particular  objections 
appears  to  me  to  be,  that  this  is  not,  as  it  is  alleged,  a  delegation  of  authority  from 
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the  Crowu  to  make  a  corporation,  for  the  inhabitant  householders  were  ah-eady 
incorporated  by  the  Queen  ;  but  that  the  making  up  an  alphabetical  list  of  burgesses 
is  merelj'  a  ministerial  act  for  the  sake  of  convenience. 

And  as  to  the  objection,  that  the  directions  given  to  Mr.  Price  required  him  to 
insert  those  only  "  who  were  inhabitant  householders  within  the  said  borough,  who 
shall  possess  the  qualification  required  by  the  said  act,"  whereas  by  the  9th  section  of 
the  act,  not  only  the  inhabitant  householders,  but  every  one  "  who  occupied  any  house 
or  shop  within  the  borough,  and  was  at  the  time  an  inhabi-[105]-tant  householder 
within  seven  miles  of  the  said  borough,"  had  the  right  to  be  put  upon  the  burgess 
roll ;  it  must  be  observed,  that  any  person  possessing  that  qualification,  if  he  was 
refused  to  be  put  upon  the  list  by  Mr.  Price,  would  have  entered  his  claim,  and  such 
claim  would  have  been  revised  by  Mr.  Rushton  ;  and  at  the  last  the  utmost  incon- 
venience would  have  been  the  remaining  without  his  franchise  until  the  -Sth  of 
September  following,  when  the  whole  ditticulty  would  have  been  set  right  by  the  new 
lists  made  out  by  the  reWsion  of  the  mayor.  And  the  question  at  last  is,  whether 
the  charter  is  to  be  held  a  void  charter,  on  account  of  this  defect  in  the  directions 
for  making  out  the  first  burgess  list  1  I  cannot  think,  upon  legal  principles,  this 
consequence  does,  or  ought  to  follow. 

The  only  remaining  objectiou  is  that  which  arises  on  the  face  of  the  record.  It  is 
objected  that  the  petition  itself  is  not  set  forth  as  it  ought  to  have  been,  in  its  precise 
terms,  and  further,  that  there  is  no  allegation  that  the  facts  therein  alleged  are  true, 
one  of  which  facts,  n.imel}^  the  state  of  the  gaol,  was,  as  it  is  contended,  an  essential 
condition  to  the  power  given  to  the  Crown,  by  the  103rd  section  of  the  act,  of  granting 
a  separate  court  of  quarter  sessions  to  the  new  borough.  Admitting  that  the  plea 
might  have  been  informal,  in  not  setting  out  upon  the  face  of  it  the  particulars  of  the 
petition,  the  utmost  that  can  be  said  is,  that  it  would  have  been  bad  upon  a  special 
demurrer  ;  for,  as  the  plea  now  stands,  the  allegation  therein,  that  "  the  petition  did 
set  forth  the  matters  in  and  by  the  said  act  of  Parliament  in  that  behalf  required  and 
directed,"  might  have  been  traversed  in  the  same  terms  by  the  plaintitf,  and  an  issue 
tried  thereon.  And  as  to  the  truth  of  the  several  facts  contained  in  the  petition,  in 
the  present  action,  which  is  not  a  proceeding  between  the  Crown  and  the  corporation, 
to  repeal  the  letters  patent  upon  the  ground  of  mis-recital  or  mis-information  to  the 
Crown,  but  an  action  by  a  third  person,  if  such  false  statement  can  be  taken  advan- 
[106]-tage  of  at  all,  upon  which  I  think  there  is  considerable  doubt,  the  mode  by 
which  it  ought  to  have  been  raised  would  have  been  by  an  allegation  of  such  falsehood 
on  the  part  of  the  plaintiff  in  his  replication  ;  but  the  plaintiff  has,  by  pleading  over 
to  another  point,  admitted  the  statement  of  the  facts  in  the  petition  to  be  correct, 
and  waived  the  objection.  Many  cases  were  cited  in  argument,  which  have  been 
determined  on  the  statutes  of  jeofail,  where  stronger  objections  than  the  present  have 
been  held  to  be  cured. 

Upon  the  whole,  therefore,  I  think,  although  I  admit  the  case  to  be  involved  in 
difficulty,  that  the  plaintiff  is  not  entitled  to  recover,  and  therefore  that  the  judg- 
ment which  has  been  given  for  the  defendant  in  the  court  below,  must  be  affirmed. 

Lord  Denm.^N,  C.  J.  In  this  great  case,  so  important  to  the  future  administration 
of  civil  and  criminal  justice  over  one  of  the  most  populous  districts  in  England,  the 
jui-isdiction  to  which  it  is  to  belong,  the  authority  by  which  it  is  to  be  taxed, — and 
which  case  must  give  the  rule  for  the  future  government  of  numerous  other  districts 
of  nearly  equal  importance,  it  is  by  no  means  wonderful  that  the  Judges  have  not 
been  able  to  take  the  same  view  of  all  the  points  arising,  notwithstanding  the  assist- 
ance of  two  most  learned  and  able  arguments,  and  their  own  frequent  conferences 
upon  them.  We  have  all  felt  the  desire  to  give  effect  to  an  act  of  Parliament  passed 
for  great  purposes  ;  to  scan  with  all  respect  the  proceedings  which  the  Crown  has 
been  advised  to  take  in  applying  it ;  and  to  avoid,  if  possible,  the  necessity  of  disturb- 
ing a  course  of  practice,  which,  as  we  discover  from  the  record  itself,  has  been  for  some 
time  in  active  operation.  But  not  even  to  these  objects  can  any  of  us  be  justified  in 
sacrificing  the  deliberate  conviction  of  his  own  judgment. 

I  think  it  right,  in  the  outset  of  my  observations,  to  state,  [107]  that  I  cannot 
regard  the  pi-esent  plaintiff  as  a  stranger  to  the  erection  of  this  corporation,  in  the 
proper  sense  of  that  word.  He  is  a  coroner  of  the  county  palatine  of  Lancaster,  and 
has  the  power  of  exercising  the  authorities  of  that  freehold  office  over  every  part  of 
that  count}',  including  the  town  of  Manchester,  unless  they  have  been  to  that  extent 
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superseded  bv  the  good  appointment  of  another  coroner  for  that  district ;  and  has  a 
right  to  call  for  proof  that  such  appointment  was  made  ;  which  depends  on  the 
question,  whether  the  town  council  of  Manchester  has  well  petitioned  for  a  court  of 
quarter  sessions,  as  that  must  depend  on  the  earlier  question,  whether  the  charter 
itself  has  been  legally  granted. 

The  first  leading  point  is,  whether  the  direction  of  the  learned  Judge  is 
accurate. 

Issue  having  been  joined  on  the  fact  whether  the  inhabitant  householders  of 
Manchester  petitioned  her  Majesty  to  grant  them  a  charter  of  incorporation,  and 
whether  such  charter  was  duly  accepted  and  received  by  the  inhabitants  of  the  borough, 
the  facts  given  in  evidence  by  the  defendant,  in  sujjport  of  the  affirmative,  were,  that 
a  requisition,  signed  by  many  of  the  inhabitant  householders,  was  (Feb.  2)  presented 
to  the  boroughreeve  and  constables,  requesting  them  to  call  a  meeting  of  the  rate- 
payers, to  consider  the  propriety  of  petitioning  her  Majesty  for  a  charter  of  incorpora- 
tion according  to  the  statute  ;  that  a  public  meeting  of  rate-payeis  was  called,  and 
held  accordingly  on  the  9th  of  February,  pursuant  to  a  public  adveitisement.  That 
the  rate-payers,  to  the  number  of  1000,  did  attend,  and  that  all  rate-payers  had  access 
to  the  meeting.  That  a  resolution  was  proposed,  and  after  discussion  carried  by  a 
large  majority  of  the  meeting,  that  such  petition  should  be  presented.  That  a  resolu- 
tion passed  for  appointing  a  committee  to  prepare  such  petition.  That  shortly  after- 
wards, such  a  petition  was  signed  by  4000  inhabitant  householders  of  the  borough  of 
Manchester,  the  greater  part  thereof  being  rate-payers  and  inhabitant  householders 
[108]  of  the  district  for  which  the  said  charter  was  granted,  and  being  persons  qualified 
to  be  burgesses  under  the  charter  ;  but  the  number  of  those  signing  was  not  a  majority 
of  the  whole  number  of  inhabitant  householders,  who  amounted  to  48,000.  That  the 
petition  was  duly  presented  to  her  Majesty,  and  dulv  lodged  with  the  Privy  Council, 
and  referred  bj'  her  ^lajesty  to  the  consideration  of  her  Privy  Council,  and  that  the 
said  charter  was  accepted  as  in  the  plea  mentioned.  It  was  then  proved  on  the  plaintifi's 
part,  "  for  the  purpose  of  shewing  that  her  Majesty  had  not  authority  to  grant  the 
charter  under  this  petition,  that  6000  of  such  inhabitant  householders  had,  after  the 
presentation  of  the  former  petition,  and  before  it  was  taken  into  consideration  by  the 
Privy  Council,  petitioned  her  Majesty  not  to  grant  the  charter  in  question  :  " — where- 
upon the  Judge  declared  his  opinion,  that  notwithstanding  such  petition  as  last  afore- 
said, her  Majesty  had  authority  and  power,  on  the  recommendation  of  her  Privy 
Council,  to  grant  the  charter  on  the  first-mentioned  petition,  by  virtue  of  the  statute 
in  such  case  made  and  provided,  and  with  that  direction  left  the  case  to  the  jury.  To 
this  direction  the  exception  was  taken  by  the  plaintiti's  counsel  in  these  terms  :  that 
the  facts  proved  were  sufficient  to  shew  that  her  Majesty  had  no  authority  to  grant 
such  charter  as  aforesaid,  on  the  first-mentioned  petition.  The  argument  here  urged 
on  behalf  of  the  plaintiff  in  error  is  this  : — "The  learned  Judge  took  upon  himself  to 
tell  the  jury,  as  his  opinion  in  point  of  law,  that  the  petition  of  the  4000  who  signed 
it  after  the  public  meeting,  was  such  a  one  as  to  give  the  Crown  authority  to  grant 
the  charter,  whereas  it  gave  no  such  authority  ;  for  the  charter  ought  to  be  granted 
to  the  inhabitants  on  a  petition  from  the  itihabiUmt  householders,  and  has  been  granted 
without  such  petition.  Certain  householders  indeed  call  a  vestry,  but  of  what  descrip- 
tion of  persons]  A  third  description,  who  may  possibly  be  neither  inhabitants  nor 
householders  ;  [109]  they  had  no  power  to  bind  even  the  minority,  much  less  the 
absent  and  immense  majority  ;  nor  do  they  profess  to  bind  thera,  merely  determining 
that  a  petition  shall  be  presented  after  being  prepared  by  a  committee  ;  when  so 
prepared,  it  is  the  petition,  not  of  the  meeting,  but  of  those  who  signed  it,  in  number 
4000,  or  one-twelfth  of  all  whom  the  act  recognises  as  ()ualiHod  to  petition  for  this 
object.  That  the  petition  of  6000  inhabitant  householders  against  granting  the 
charter,  though  subsequent,  not  appearing  to  have  been  obtained  through  any  fraud  or 
contrivance  (indeed  the  date,  as  well  as  the  circumstances  under  which  it  was  adopted, 
was  left  in  obscurity),  was  stronger  evidence  that  the  inhabitant  householders  were 
averse  to  the  charter,  than  the  petition  of  the  4000  that  tiiey  desired  one  :  and  that  if 
a  mere  balance  of  numbers,  denuded  of  all  circumstances,  authorized  the  Judge  to 
direct  the  jury  in  point  of  law  at  all,  it  could  only  warrant  him  in  telling  them  the 
very  contrary  of  what  he  laid  down." 

The  answer  given  for  the  defendant  was,  that  the  Privy  Council  has  already 
decided  this  question,  being  a  court  of  competent  jurisdiction  for  that  purpose  (as 

Ex.  Div.  VII.— 31* 
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appears  by  the  provision  for  publishing  notice  of  all  such  petitions  a  month  before  they 
are  taken  into  consideration),  and  impliedly  giving  judgment  that  the  inhabitant 
householders  (i.e.  a  majority  of  them)  had  petitioned,  by  advising  her  Majesty  to  grant 
the  charter  prayed ;  but  that,  if  the  fact  were  still  open  to  inquir\%  the  evidence  was 
sufficient  to  justify  the  verdict.  For  it  was  denied  that  the  learned  Judge  had  laid 
down  the  law  upon  the  point,  or  that  the  evidence  appearing  could  be  assumed  as  the 
whole  evidence  on  the  trial ;  and  the  jury  being  thereby  satisfied  that  the  petition  of 
the  4000  had  truly  expressed  the  sense  of  the  inhabitants,  his  decision  was  confined 
to  instructing  them  that  the  dissent  even  of  a  larger  number  could  not  undo  what 
they  had  effectually  done.  In  reply,  [110]  the  plaintift''s  counsel  contended  that  no 
judicial  power  whatever  is  conferred  on  the  Privy  Council  in  this  respect ;  that  that 
body  is  only  required  to  advise  on  the  expediency  of  granting  a  charter ;  and  though 
they  would  not  recommend  unless  they  were  well  convinced  that  a  majority  in  fact 
desired  the  charter  (for  which  reason,  and  to  prevent  unfair  practices,  the  month's 
notice  might  reasonably  be  required),  yet  no  judicial  power  to  ascertain  the  fact  can 
be  discovered  in  the  act  of  Parliament,  or  created  merely  by  implication.  It  was  in 
addition  observed,  that  the  defendant  himself,  acting  on  the  best  and  highest  opinions 
on  the  law,  had  taken  issue,  not  on  the  decision  of  the  Privy  Council,  but  on  the  foot 
of  the  petition  proceeding  from  the  inhabitant  householders,  while  it  does  not  appear 
that  the  petition  of  the  6000  was  even  considered  by  the  council,  or  that  the  Crown 
had  been  advised  to  bring  it  under  their  notice.  I  must  confess,  that  to  me  the 
plaintiff's  argument  on  this  point  appears  well  founded,  and  that  I  see  nothing  in  the 
case  that  can  make  the  mere  fact  of  a  chai-ter  being  granted  an  estoppel  against  the 
plaintift''s  controverting  any  fact  essential  to  its  validity. 

The  other  answer  to  this  exception  required  us  to  consider  the  meaning  to  be 
ascribed  to  the  learned  Judge's  direction,  which  I  have  just  now  read.  Does  it  import 
that  the  jury  had  formed,  oi'  were  required  to  form,  a  judgment  whether  the  earlier 
petition  was,  on  a  fair  review  of  all  that  passed,  the  petition  of  the  inhabitants ;  and 
that,  if  they  thought  so,  the  subsequent  proceeding  could  not  affect  it  ?  or  must  we 
understand  that  the  direction  was  given  upon  the  fact  proved  with  respect  to  the  two 
petitions  ?  I  cannot  say  that  I  have  yet  divested  myself  of  serious  doubt  on  this  point, 
or  that  I  feel  by  any  means  satisfied  that  the  jury  must  not  have  supposed  themselves 
to  be  directed  in  point  of  law,  to  come  to  their  conclusion.  This  would  appear  to  be 
wrong ;  for  though  the  proceedings  at  Manchester  might  have  been  such  as  to  give 
conclusive  validity  to  the  [111]  petition  of  the  smaller  number,  and  make  the  opposition 
inoperative,  I,  as  a  juryman,  should  rather  think  that  the  facts  established  by  the 
evidence  fail  to  make  out  such  a  state  of  things.  But  it  was  denied  that  the  bill  of 
exceptions  properly  pointed  at  this  discussion  ;  and  upon  the  whole,  observing  the 
object  with  which  the  counter  petition  was  tendered,  and  the  language  of  the  exception, 
I  conclude  that  the  fair  meaning  of  the  direction  is  this : — Supposing  the  petition  of 
the  4000  to  have  given  power  to  grant  the  charter,  that  of  the  6000  did  not  revoke 
it ;  while  the  defendant's  counsel  contended  that  it  did  revoke  it,  and  did  not  require 
the  opinion  of  the  jury  to  be  taken  on  the  fair  effect  of  the  whole  evidence  ;  and  if  the 
exception  had  assumed  this  form,  it  is  not  impossible  that  the  case  would  have  been  so 
submitted,  and  the  verdict  might  have  corresponded  with  this  view. 

A  second  objection  taken  to  the  validity  of  the  first  petition,  strikes  me  as  ranging 
rather  under  the  objections  to  the  charter  itself,  which  are  now  to  be  considered.  It 
does  not  profess  to  incorpoiate  the  same  persons  who  petitioned  for  it,  or  are  empowered 
by  the  act  to  petition.  Those  are,  the  inhabitant  householders  of  the  borough  of 
Manchester,  consisting,  as  it  appears,  of  nine  townships,  while  the  charter  is  granted 
to  the  inhabitants  of  six  only  of  those  townships.  Thus  it  may  happen  that  every 
inhabitant  householder  who  sets  his  name  to  a  petition  for  a  charter,  may  be  e.\:cluded 
from  its  benefit  when  granted  ;  and  that  the  minority  who  objected  may  all  have  come 
exclusively  from  that  parcel  of  the  district  to  which  it  is  granted.  But  we  cannot 
suppose  the  Crown  to  grant,  or  the  Privy  Council  to  recommend  a  grant,  which  would 
produce  these  great  incongruities  ;  nor  is  it  likely  that  such  a  charter  would  be  accepted 
by  the  inhabitants.  The  proper  question  appears  to  me  to  be,  whether  the  authority 
of  the  Crown  is  properly  set  in  motion  bj'  the  petition  presented  ;  and  I  think  it  is, 
if  the  inhabitant  householders,  [112]  i.e.  a  majority  of  them  in  the  borough  as  it  existed 
at  the  time  of  petitioning,  have  made  the  application  required  by  the  statute.  The 
■Crown  is  then  in  its  charter  to  set  out  the  boundaries  of  the  projected  district,  a  power 
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which  cannot  be  exercised  without  that  of  omitting  some  parts  from  the  incorporated 
borough. 

Several  objections  then  follow  to  the  charter  as  granted  from  the  difiereuce  between 
its  provisions  and  those  of  the  act  of  the  5  &  6  Will.  4,  in  respect  of,  first,  the  days 
of  election  ;  second,  the  division  of  the  borough  into  wards ;  third,  the  number  of 
councillors  to  be  returned  for  each  ward  ;  fourth,  the  mode  of  making  out  the  first 
list,  which  is  confined  to  residents  within  the  borough ;  fifth,  the  appointment  of 
Mr.  Price  to  make  out  lists,  instead  of  the  parish  officers;  sixth,  that  of  Mr.  Uushton 
to  revise  them,  instead  of  a  barrister  appointed  by  the  senior  Judge  of  assize ;  and 
some  others  of  the  same  description. 

But  the  mere  ^■ariance  between  the  charter  and  the  act  is  no  sufficient  objection 
to  the  former,  unless  the  Crown  is  deprived  of  the  power  of  making  any  charters, 
except  in  conformity  with  the  provisions  of  the  Municipal  Reform  Act,  a  proposition 
which  was  asserted  as  admitting  of  a  doubt,  but  in  support  of  which  no  reasons  were 
addressed  to  us,  and  which  appears  to  us  wholly  unfounded.  Such  variance  would 
clearly  have  no  effect  on  a  charter  good  at  common  law  ;  Ijut  a  serious  doubt  has  arisen, 
whether  this  charter  would  have  been  good  at  common  law,  founded  on  the  delegation 
of  the  powers  of  the  Crown  to  individuals  named  in  the  charter. 

It  is  a  general  rule  of  law,  that  corporations  can  be  created  by  the  Crown,  and  by 
no  other  authorit}-.  This  rule  is  as  ancient  as  the  law  itself,  and  supported  b\'  numerous 
authorities, — was  acted  upon  by  all  the  Judges  in  Lord  Coke's  time,  in  the  great  case 
of  Sullons  Uoq,iial,  though  supposed  to  have  been  materially  modified  by  their 
deei-[113]-sion.  There  the  charter  incorporating  the  founders  may  be  said  to  have 
been  left  in  blank  for  the  person  who  was  to  be  master  of  the  intended  hospital,  and 
was  to  be  named  by  Sir  T.  Sutton,  the  founder,  who  had  granted  large  estates  for  the 
erection  of  the  school  and  hospital  of  the  Charter  House.  To  this  extent  the  Crown's 
substitution  of  another  for  itself,  in  nominating  one  memljer  of  a  corporation,  was  held 
good ;  and  on  this  authority  it  has  sometimes  been  said,  though  not  by  any  judicial 
authority,  that  another,  thus  empowered  by  the  Crown,  may  lawfully  create  a  corpora- 
tion. This  doctrine  was  rested  on  liamsti/'s  case,  where  the  chatter  in  like  manner 
incorporated  a  person,  under  the  title  of  a  chaplain,  to  pray  for  the  founder's  soul ; 
and  the  first  was  not  named  b_v  the  Crown  in  the  charter,  but  was  to  be  appointed  by 
the  founder.  If  these  two  cases  are  taken  as  establishing  the  doctrine  of  a  right 
generally  in  the  Crown,  to  enable  a  private  subject  to  make  a  corporation,  they  seem 
to  be  quite  irreconcileable  with  the  general  rule  above  mentioned.  But  can  they  be 
•  really  brought  within  the  same  principle  or  reason  of  the  law,  which  applies  to  the 
erection  of  municipal  bodies  I  In  them  the  Crown  gave  perpetuity  to  charitable  trusts 
of  a  private  nature,  to  which  the  pious  founders  devoted  their  own  funds,  and  which 
could  be  effected  bj'  the  constant  application  of  those  funds,  and  in  no  other  manner. 
In  the  case  of  Sir  T.  Sutton's  llosjntal,  the  heir  at  law  sought  to  retain  the  lands  given 
under  a  private  act  of  Parliament,  and  some  bought  afterwards,  setting  aside  the 
charter  of  incorporation,  by  which  they  were  all  vested  in  the  governor  of  the  Charter 
House.  Ten  objections  were  made  by  him  to  the  charter.  They  are  stated  by  Lord 
Coke,  and  most  of  them  characterized  as  unfit  to  have  appeared  at  the  bar,  and  not 
worthy  of  an  answer.  The  eighth,  however,  was  taken  to  the  nomination  of  the 
master  (who  was  to  be  a  governor,  i.e.,  a  meml)er  of  the  new  body  corporate).  It  was 
said  to  be  void  for  two  reasons  :  [114]  one,  that  he  was  nominated  at  will,  when  he 
ought  to  have  a  freehold  :  also,  that  the  hospital  itself  ought  to  have  been  actually 
founded  when  the  nomination  was  made.  In  answer  to  this.  Lord  Coke  cites  limnsei/'s 
case,  before  mentioned,  and  states  the  objection  to  have  been  overruled,  "for  Sutton 
had  liberty  at  his  will  and  pleasure,  and  when  he  is  nominated,  he  is  master  by  force 
of  the  letters  patent,  and  is  now  as  if  he  had  been  named  in  the  letters  patent  them- 
selves." But  allowing  this  to  the  fullest  extent,  in  reference  to  matters  of  such  a 
description,  can  they  be  drawn  into  precedents  for  charters  of  the  great  importance 
that  attaches  to  that  now  before  us,  by  which  the  rights  of  the  Crown  itself  may  be 
permanentl}'  afi'ected,  the  I'epresentation  of  the  people  in  Parliament  involved,  and 
the  enjoyment  of  their  property  by  every  man  in  the  kingdom  transferred  from  the 
known  powers  of  the  constitution  to  a  local  government ! 

The  Crown  has,  in  fact,  in  this  instance  (if  by  law  it  may)  deputed  to  Mr.  Price 
the  making  of  the  list,  and  to  Mr.  Kushton  its  final  settlement,  without  check  or 
control,  and  the  list  which  they  may  so  make  and  settle  is  the  material  out  of  which 
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the  body  corporate  is  to  be  moulded.  Is  there  au\'  example  of  such  a  mode  of  creat- 
ing a  municipal  body  ?  "Would  it  be  lawful  for  the  Crown  to  declare  that  such  persons 
as  A.  and  B.  might  select  should  be  the  council,  or  to  create  as  aldermen  or  mayor 
those  who  should  thereaftei'  be  bound  by  A.  and  B.  to  possess  some  particular  qualifica- 
tion ?  This  is  A-ery  ditierent  from  the  Ciown  appointing  individuals  to  make  pre- 
liminary inquiries,  and  acting  through  responsible  advisers  on  information  thus  obtained. 
It  might  in  this  manner  nominate  any  one  of  the  constituent  parts,  or  the  whole  body 
corporate ;  but  if  it  should  merel}'  contirm  beforehand  the  nomination  to  be  made, 
thus  losing  all  control  over  the  operation,  and  blindly  making  itself  an  instrument  in 
the  hands  of  another,  one  of  the  most  important  acts  of  state,  and  most  [115]  nearly 
touching  the  public  welfare,  would  be  performed  without  any  responsibility,  or  any 
means  of  applying  a  remedy,  or  even  of  infiicting  punishment,  however  ill,  through 
corruption  or  negligence,  the  work  were  done,  or  even  though  the  persons  clothed  with 
these  great  powers  should  decline  to  exercise  them  at  all.  Xo  mandamus  could  compel 
them  to  undertake  the  dutj' ;  and  I  should  have  thought,  with  great  confidence,  but 
for  the  opinion  which  I  have  heard  this  day  expres.sed  by  two  of  my  learned  Brethren, 
that  no  writ  known  at  present  to  the  law  could  have  interfered  with  the  exercise  of 
their  powers,  whether  styled  discretionary,  ministerial,  or  judicial,  bj'  these  voluntary 
agents.  One  great  objection  to  permitting  the  Crown  to  denude  itself  of  the  privilege 
and  trust  of  determining  by  whona  corporate  rights  are  to  be  enjoyed,  is  the  impossi- 
bility of  enabling  any  subject  to  ascertain,  by  legal  means,  the  description  of  individuals 
contemplated  by  the  charter.  And  here  the  precautions  taken  by  the  Municipal  Act 
are  well  deserving  of  remark.  In  order  to  ensure  intelligence  and  impartiality  in  the 
selection,  the  necessary  duties  are  cast  on  those  ofiicers  to  whom  the  state  of  things 
must  be  known,  and  on  others  who  are  appointed  in  a  manner  likely  to  secure  those 
qualities.  Under  the  superintendence  of  such  persons,  courts  are  established,  with 
power  to  compel  attendance  and  administer  oaths  binding  in  law.  Mere  disobedience 
of  the  act  would  indeed  alone  expose  offenders  to  punishment.  Xo  such  consequences 
can  belong  to  a  charter  from  the  Crown. 

I  cannot  escape  from  this  objection,  by  the  aid  of  an  argument  which  has  occurred 
to  some  of  my  Brethren,  which  is  certainly  verj'  ingenious,  and,  I  must  presume,  just. 
The  charter  is  said  to  contain  good  incorporating  words  in  the  outset,  by  which  its 
leading  object  is  efiected,  and  the  municipal  body  formed  ;  and  though  defectire 
means  are  afterwards  created  for  ascertaining  who  are  entitled  to  be  the  members, 
that  gift  must  stand,  and  the  [116]  questionable  provisions  may  be  rejected.  But  I 
think  the  gift  is  not  to  the  inhabitants  at  large,  but  to  such  persons  as  the  individuals 
named  may  declare  to  be  entitled  :  the  description  of  them  is  as  much  a  part  of  the 
incorporating  clause  as  if  it  was  actually  there.  If  this  were  otherwise,  the  persons 
incorporated  might  be  found  altogether  difi'erent  from  those  whose  names  would  occupy 
the  lists  produced  by  the  combined  operations  of  Mr.  Price  and  Mr.  Rushton.  On 
the  whole,  I  am  bound  to  say  that  this  objection  appears  to  me  to  be  fatal  to  the 
charter. 

The  community  is,  indeed,  free  to  accept  or  reject  the  proflered  charter,  and  the 
acceptance  of  this  charter  is  found  as  a  fact.  It  is,  however,  clear  that  the  acceptance, 
however  complete,  merely  concludes  the  bargain  with  the  Crown,  and  cannot  remove 
any  defects  inherent  in  it,  which  render  it  invalid  as  a  legal  instrument.  Indeed,  no 
question  on  the  legal  validity  of  a  charter  could  ever  arise,  unless  it  were  in  fact 
accepted. 

This  is  altogether  a  difterent  matter  from  cases  in  which  the  Crown  has  incor- 
porated the  inhabitants  of  a  town,  and  given  them  the  power  to  elect  their  ofiicers ; 
for  the  body  corporate,  being  once  formed,  can,  by  the  common  law,  do  all  the  acts 
necessary  for  the  performance  of  its  corporate  functions.  But,  under  the  present 
charter,  the  formation  of  the  body  corporate  is  not  the  act  of  the  Crown,  but  of  some 
one  whom  the  ministers  of  the  Crown  have  selected.  The  extreme  facility  of  abuse 
would  be  an  argument  of  no  small  weight  against  the  legality  of  this  proceeding.  The 
total  w^ant  of  an  analogous  precedent  strikes  me  as  another.  Many  of  the  objections 
raised  and  enumei'ated  in  the  earlier  part  of  what  I  have  said,  would  probably  be 
removed  by  considering  that  the  charter  does  not  profess  to  follow  the  statute,  and 
may  be  good  by  common  law  ;  but  on  this  point  of  delegation,  according  to  my  views, 
the  common  law  itself  creates  insurmountable  ditticulty. 

Another  objection  to  the  validity  of  the  charter  arises  [117]  from  comparing  the 
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description  of  burgesses  which  it  contiiins,  and  which  is  also  to  be  named  under  it  by 
Mr.  Price,  with  that  of  the  same  chiss  as  given  in  the  Municipal  Corporation  Act, 
sec.  9 ;  the  former  being  confined  to  the  inhabitant  householders,  the  latter  extending 
to  all  persons  occupying  rated  tenements,  who  may  reside  within  seven  miles  of  the 
borough.  I  am  disposed  to  think  that  this  objection  ranges  itself  with  those  already 
stated  to  the  particular  contents  of  the  charter,  and  that  if  it  can  be  supported  as 
valid  by  the  common  law,  the  corporation,  being  once  formed,  even  though  imperfectly, 
before  the  first  set  of  elections,  might  be  susceptible,  in  all  succeeding  years,  of  that 
constitution  which  the  Municipal  Act  provides  for  corporations  in  general. 

On  the  last  objection,  that  the  facts  necessary  to  enable  the  town  council  to  appoint 
a  coroner  are  not  properly  set  forth  in  the  replication,  I  agree  with  the  opinion  already 
expressed  by  all  the  other  Judges,  and  concur  so  completely  in  the  reasons  stated  by 
my  Lord  Chief  Justice,  that  I  cannot  persuade  myself  to  consume  more  time  by  stating 
them  as  I  had  prepared  them. 

Upon  the  whole,  I  have  to  state  my  opinion,  that  the  chartei'  is  invalid  in  law,  for 
the  reasons  already  assigned  ;  but  as  a  majority  of  the  Judges  difl'er  on  this  point, 
and  think  that  there  is  no  error,  either  upon  the  record  or  in  the  learned  Judge's 
direction  to  the  jury,  the  judgment  of  the  Court  of  E.xchequer  must  be  affirmed. 

Judgment  affirmed. 


[118]    Rei'ort.s  of  Cases  Argued  and  Determined  in  the  Courts  of 
Exchequer,  and  Exchequer  Chajiber,  Easter  Term,  4  Victori^e. 

Howard  v.  Shaw.  Exch.  of  Pleas.  April  15,  1841. — Where  a  party  is  let  into 
possession  of  land  under  a  contract  of  purchase,  which  afterwards  goes  off,  he  is 
liable  to  an  action  for  use  and  occupation  at  the  suit  of  the  vendor,  for  the  period 
during  which  he  continues  in  possession  after  the  contract  went  off. 

[S.  C.  10  L.  J.  Ex.  334.     Referred  to.  Crouch  v.  Tregomiiig,  1872,  L.  R.  7  Ex.  92.] 

Assumpsit  for  use  and  occupation,  for  interest,  and  on  an  account  stated.  Pleas, 
first,  non  assumpsit ;  2ndly,  the  Statute  of  Limitations  ;  on  which  issues  were  joined. 
The  particulars  of  the  plaintiff's  demand  were,  "  For  the  use  and  occupation  of  stable 
and  coach-house,  from  24th  September,  1827,  up  to  16th  July,  1839,  at  £12  per 
annum,  £142."  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  last  Michaelmas  Term,  the  facts  appeared  to  be  as  follows  : — 

The  plaintitt".  Colonel  Howard,  having  purchased  a  farm  called  the  Priory,  near 
Kilbuin,  with  a  view  to  let  the  land  for  building,  about  the  year  1819  entered  into 
negotiations  with  one  Pocock  for  building  upon  the  property.  Pocock  accordingly 
built  several  houses,  &c.,  and  amongst  others  the  stable  and  coach-house  in  question, 
which  were  very  near  the  house  in  which  he  himself  resided.  These  premises,  with 
others,  were  put  up  to  auction  in  May  1827,  [119]  and  the  defendant  became  the 
purchaser  of  Pocock's  hou.se,  and  of  the  stable  and  coach-house  in  question,  for  £1200, 
upon  which  he  paid  the  auctioneer  a  deposit  of  £31-5.  Shortly  afterwards,  a  draft 
conveyance  of  the  premises,  the  plaintiff  and  Pocock  being  the  conveying  parties,  was 
sent  by  the  plaintiff's  solicitor,  Mr.  Mortimer,  to  the  defendant.  It  recited  an  agree- 
ment of  the  2nd  October,  1819,  between  Mortimer  and  Pocock,  whereby  Mortimer, 
on  the  part  of  the  plaintiff,  agreed  to  grant  a  lease  to  Pocock  of  a  field  called  the 
Eight- Acre  Field,  on  certain  buildings  being  completed  thereon,  for  ninety-nine  years 
from  the  29th  September,  1819,  and  to  convey  the  fee  thereof  to  Pocock  at  any  time 
within  ten  years,  at  a  perpetual  rent  of  Gd.  per  foot  frontage  :  and  that  Pocock  had 
accordingly  erecteil  a  messuage,  &c.  on  the  Eight-Acre  Field,  and  had  also  built  a 
coacli-house  and  stable  on  other  ground  belonging  to  the  plaintill",  contiguous  thereto, 
but  which  was  not  included  in  the  above  agreement ;  tli.at  the  plaiutill'  had  made  con- 
.siderable  advances  to  Pocock  on  account  of  the  buildings  ;  that  these  several  premises 
had  been  put  up  to  sale  by  Pocock,  on  the  7th  May,  1.S27,  as  lot  4  in  the  particulars 
of  sale,  subject  to  a  perpetual  charge  of  61.  .5s.  peranninn  to  the  plaintiff,  and  a  further 
sum  of  £20  per  annum  to  Pocock  :  that  the  said  piece  of  ground  on  which  the  said 
coachhouse  and  stable  had  been  built  was  not  sold  as  freehold,  but  the  plaintiff  was 
to  grant  a  lease  for  a  term  like  other  leases  of  the  same  property,  at  a  rent  to  be 
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agreed  upon,  and  the  puichaser  was  to  be  allowed  out  of  his  purchase-money  for  lot  4, 
fifteen  years'  amount  of  rent  for  the  leasehold  ground,  and  the  coach-house  and  stable 
thereon  :  that  the  defendant  had  purchased  lot  4  at  the  sum  of  £1200,  subject  to  the 
said  two  rents  of  61.  5s.  and  £20,  and  the  rent  for  the  said  piece  of  leasehold  ground, 
and  the  said  allowance  out  of  the  purchase-money ;  that  lie  had  also  purchased  the 
said  freehold  ground  rent  of  £20  for  the  sum  of  £375,  and  it  had  since  [120]  been 
agreed  that  the  sum  of  eight  guineas  per  annum  should  be  the  rent  for  the  said  piece 
of  leasehold  ground,  and  that  the  defendant  should  be  allowed  the  sum  of  £126  out 
of  the  purchase-money  :  and  that  it  had  also  been  agreed  that  the  defendant  should, 
out  of  the  purchase-money,  pay  the  plaintiff  the  debt  owing  by  Pocock  to  the  plaintiff, 
and  the  residue  to  Pocock.  It  then  proceeded  to  conve3'  the  premises  to  the  defendant 
accoi'dingly. 

This  draft  was  perused  and  appro\ed  on  behalf  of  the  defendant,  and  sent  back 
to  Mortimer ;  but  disputes  arising  between  him  and  Pocock  as  to  the  appropriation 
of  the  puichase-money,  the  sale  was  not  completed,  and  the  defendant  shortly  afterwards 
demanded  his  deposit  back  from  the  auctioneer,  and  received  a  part  of  it,  but  failing 
to  obtain  the  remainder,  kept  possession  of  the  stable  and  coach-house  by  way  of 
indemnity  against  his  loss,  and  had  ever  since  retained  the  possession  without  paying 
any  rent,  until  October  1839,  when,  on  being  served  with  a  declaration  in  ejectment 
at  the  suit  of  the  plaintifl',  he  delivered  up  the  possession  to  him,  and  jjaid  the  costs 
of  the  ejectment  up  to  that  time. 

Under  these  circumstances,  it  was  contended  for  the  defendant,  that  the  relation 
of  landlord  and  tenant  had  never  existed  Isetween  the  plaintiff  and  defendant,  and 
therefore  this  action  for  use  and  occupation  could  not  be  maintained  ;  and  the  Lord 
Chief  Baron  being  of  that  opinion,  directed  a  nonsuit,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  £50. 

In  Hilary  Term,  Thesiger  obtained  a  rule  to  shew  cause  why  the  nonsuit  should 
not  be  set  a.side,  and  a  verdict  entered  accordinglv,  or  a  new  trial  had  :  against  which 

Piatt  and  Bere  now  shewed  cause.  This  action  is  not  maintainable.  It  is  clear 
there  was  not  originally  any  privity  between  these  parties ;  the  defendant  came  into 
possession  on  the  going  off  of  a  contract  of  purchase,  [121]  and  held  under  the  belief 
that  he  was  entitled  to  hold  as  a  matter  of  right.  Under  such  circumstances,  the 
relation  of  landlord  and  tenant  has  never  been  constituted  between  the  parties,  and 
no  implied  contract  for  use  and  occupation  can  arise  :  Kirtland  v.  Pounsett  (2  Taunt. 
145);  Ileum  v.  Tomlin  (Peake's  N.  P.  C.  192).  Trespass  for  mesne  profits  may 
perhaps  lie,  bat  not  an  action  for  use  and  occupation  ;  that  is  founded  upon  a  contract 
of  tenancy,  which  it  is  clear  neither  of  these  p.arties  ever  contemplated. 

Peacock,  contra.  The  relation  of  landlord  and  tenant  did  exist  in  this  case, 
during  the  period  in  respect  of  which  the  plaintift"  claims.  It  appears  from  the 
recitals  in  the  draft  cotiveyance,  that  the  plaintiff'  was  originally  let  into  possession  on 
the  negotiation  for  a  sale,  but  that  of  this  particular  part  of  the  property  a  lease  was 
to  be  granted  to  him,  at  a  lent  the  amount  of  which  was  agreed  upon.  But  after  the 
negotiation  for  the  sale  had  gone  oft',  he  continued  in  possession  in  the  character  of 
tenant  at  will.  Kirtland  v.  Pounsett  is  quite  distinguishable  :  there  the  action  was 
brought  for  rent  claimed  to  be  due  before  the  purchase  went  oft' ;  here  it  is  claimed  only 
for  the  time  after  it  went  oft'.  A  party  so  let  into  possession  by  a  vendor  is  clearly  not 
a  trespasser  ;  and  the  only  mode  of  recovering  the  value  of  his  subsequent  occupation 
of  the  land  is  by  an  action  for  use  and  occupation,  founded  on  an  implied  promise  to 
pay  a  reasonable  compensation  for  the  use  of  the  land.  There  is  not,  indeed,  any 
power  of  distress  in  such  a  case,  because  there  is  no  agreement  to  hold  at  a  fixed  rent ; 
but  the  party  is  liable  for  use  and  occupation,  in  the  same  way  as  a  tenant  holding 
over :  Jenner  v.  Chgg  (1  M.  &  Rob.  213) ;  Ihh  v.  Richardson  (9  Ad.  &  Ell.  849  ;  1  Per. 
&  D.  618). 

Lord  Abinger,  C.  B.  I  have  entertained  some  doubts  [122]  on  this  case,  but  I 
am  now  satisfied  that  the  plaintiff'  is  entitled  to  recover,  [flis  Lordship  stated  the 
facts,  and  continued] :  While  the  defendant  occupied  under  a  valid  contract  for  the 
sale  of  the  property  to  him,  he  could  not  be  considered  as  a  tenant ;  the  parties  could 
not  convert  the  contract  for  purchase  into  a  contract  of  tenancy,  nor,  while  the  former 
was  pending,  infer  another  of  a  dift'erent  nature.  But  what  is  the  relation  of  the 
parties  when  the  contract  of  .sale  has  gone  oft'?  The  defendant  remains  in  possession 
with  the  consent  of  the  landlord,  but  without  any  title  to  or  contract  to  purchase  the 
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lainl  itself.  Under  those  circumstances,  he  is  a  tenant  at  will  ;  and  if  the  occupation 
is  beneficial  to  him,  that  is  suificient  to  imply  a  contract  to  pay  a  reasonable  sum  by 
way  of  compensation  for  such  occupation.  For  the  last  six  years  of  his  occupation, 
therefore,  the  plaiutitf  is  entitled  to  recover. 

Pakke,  B.  I  am  of  the  same  opinion.  If  the  defendant  had  entered  under  an 
agreement  for  a  lease,  there  is  no  doubt  he  would  have  been  a  tenant  at  will  until  the 
lease  w.is  granted.  Here  it  may  be  assumed  that  he  entered  into  po.ssession  under  the 
agreement  for  sale,  \vhich  was  to  have  been  carried  into  eli'ect  by  the  conveyance.  There 
may  be  some  dithculty  in  saying,  that,  while  that  agreement  existed,  the  relation  of 
landloril  and  tenant  subsisted  between  the  parties  ;  although  this  case  dift'ers  in  its  cir- 
cumstances from  Kiiihind  v.  Founsetl,  because  here  a  rent  is  charged  upon  the  premises. 
I  quite  agree,  however,  that  while  the  agreement  subsisted,  the  defendant  was  not  bound 
to  pay  a  compensation  for  the  occupation  of  the  land,  because  the  contract  shews  that  he 
was  to  occupj'  without  compensation,  and  so  long  as  it  subsisted,  he  was  entitled  so  to 
occupy,  but  still  he  was  tenant  at  will.  When  the  agreement  went  off,  he  still  con- 
tinued tenant  at  will  ;  but  after  that,  there  is  nothing  to  shew  that  he  was  not  to  pay 
a  compensation  for  his  occupation,  because  the  stipulated  com-[123]-pensation,  by  pay- 
ment of  the  purchase-money,  was  at  an  end.  P'rom  that  time,  therefore,  he  became 
liable  to  be  sued  for  such  compensation,  in  an  action  for  use  and  occupation. 

Alderson,  B.  I  am  of  the  same  opinion.  While  the  defendant  was  in  possession 
under  the  contract  for  sale,  he  was  a  tenant  at  will,  under  a  distinct  stipulation  that 
he  should  be  rent-free  ;  therefore,  for  that  time  no  action  for  use  and  occupation  can 
be  brought  against  him  ;  but  when  that  contract  is  at  an  end,  he  is  a  tenant  at  will 
simply  ;  therefore,  from  that  time  he  is  to  pay  for  the  occupation. 

KoLFE,  B.,  concurred. 

Kule  absolute. 

HUGHE.S  V.  Rogers,  Executor.  Exch.  of  Pleas.  April  16,  1841. — Where  a  witness, 
called  to  prove  the  signature  of  the  attesting  witness  to  a  bond,  swore  that  the 
signature  was  not  in  the  supposed  attesting  witness's  hand-writing,  another  paper 
(not  in  evidence  in  the  cause)  was  put  into  his  hand,  which  he  also  stated  was 
not  that  person's  writing  : — Held,  that  the  plaintiff  was  not  at  liberty  to  prove, 
for  the  purpose  of  contradicting  the  witness  in  the  box,  that  this  paper  was 
actually  written  by  the  attesting  witness  to  the  bond. 

[S.  C.  10  L.  J.  Ex.  238 ;  5  Jur.  225,  323.] 

This  was  an  action  of  debt  against  the  defendant,  as  executor  of  the  will  of  John 
Rogers,  deceased,  upon  a  bond  given  by  the  testator  to  the  plaintiff.  The  defendant 
pleaded  non  est  factum. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Shrewsbury  assizes,  the  plaintiff  called 
the  son  of  one  of  the  attesting  witnesses,  who  was  dead  (the  other  being  the  defendant 
himself),  to  prove  the  execution  of  the  bond,  but  he  stated  that  the  signature  to  the 
attestation  was  not  his  father's  hand-writing.  The  counsel  for  the  plaintiff  then  put 
into  his  hands  another  paper,  not  in  evidence  in  the  cause,  and  asked  him  if  that  was 
his  father's  handwriting,  to  which  he  replied  in  the  negative.  The  plaintiff's  counsel 
then  proposed  to  call  witnesses  to  prove  that  this  second  paper  had  been  actually 
signed  by  the  father  in  their  presence.  The  learned  Judge  rejected  thi.s  evidence, 
as  [124]  tending  to  raise  a  collateral  issue  ;  and  the  jur}'  found  a  verdict  for  the 
defendant. 

Ludlow,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  the  rejection  of  this 
evidence.  The  evidence  was  receivable,  for  the  purpose  either  of  shaking  the  credit 
of  the  witness,  or  of  testing  his  means  of  knowledge.  In  Doe  d.  Mudd  v.  Suckermore 
(2  Nev.  &  P.  16  :  5  Ad.  &  Ell.  703),  where  the  signature  of  an  attesting  witness  to  a  will 
was  in  dispute,  the  witness,  who  was  alive,  and  was  called  at  the  trial,  swore  that  the 
attestation  was  his.  He  admitted  on  cross-examination  that  the  signatures  to  his 
depositions  respecting  the  same  will  in  the  Ecclesiastical  Court,  and  several  other 
detached  signatures  of  his  name,  were  also  in  his  hand-writing.  The  plaintitl' tendered 
as  a  witness  to  contradict  him,  an  inspector  at  the  Bank  of  England,  who  had  no 
knowledge  of  the  witness's  hand-writing  except  from  having  previously  to  and  during 
the  trial  examined  the  signatures  to  the  documents  admitted  by  the  attesting  witness 
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to  be  his.  The  case  was  fully  argued,  and  the  Court  took  time  to  consider ;  but  they 
ultimately  differed  in  opinion,  Lord  Denman,  C.  J.,  and  Williams,  J.,  being  of  opinion 
that  the  evidence  was  admissible  ;  and  Patteson,  J.,  and  Coleridge,  J.,  that  it  was  not. 
[Parke,  B.  There  was  no  point  decided  in  that  case.]  Except  as  to  the  objection  of 
its  tending  to  raise  a  collateral  issue,  there  is  no  reason  why  the  evidence  should  not 
be  admissible,  and  that  is  no  sutficieiit  objection.  [Alderson,  B.  The  question  arose 
in  Doe  v.  Ncv:ton  (1  Xev.  &  P.  I  ;  5  Ad.  &  Ell.  514)  :  and  it  was  there  held  that 
evidence  of  hand-writing  by  comparison  is  inadmissible,  except  either  when  the  hand- 
writing acknowledged  to  be  genuine  is  already  in  evidence  in  the  cause,  or  the  dis- 
puted writing  is  an  ancient  document.] 

Parke,  B.  I  am  of  opinion  that  no  rule  ought  to  be  granted  in  this  case.  I  think 
the  learned  Judge  was  [125]  perfectly  right  in  not  receiving  this  evidence,  on  the 
principle  that  the  receiving  it  would  have  had  the  ett'ect  of  raising  a  collateral  issue. 
A  case  was  tried  before  me  about  two  years  ago,  when  several  documents  were  put  into 
the  hands  of  a  witness,  under  circumstance.?  similar  to  the  present,  who  stated  them 
to  be  all  in  the  same  hand-writing  ;  and  I  allowed  the  papers  to  be  shewn  to  the  jury, 
in  order  to  enable  them  to  see  what  degree  of  credit  the  witness  was  entitled  to  in  so 
stating.  That  ruling  of  mine  was  not  afterwards  (luestioned,  although  a  bill  of  excep- 
tions was  tendered  ;  but  in  a  subsequent  case  of  Griffits  v.  Ivory  (3  Per.  &  D.  179  ;  11 
Ad.  &  Ell.  322),  the  Court  of  Queen's  Bench  held  that  course  to  be  erroneous :  and  in 
a  case  which  recently  occurred  before  me  at  Staft'ord,  I  acted  in  conformity  with  that 
decision.  But  that  is  altogether  beside  the  present  question  ;  for  in  this  case,  the 
plaintiff's  counsel  did  not  ask  to  have  the  paper  which  was  put  into  the  hands  of  the 
witness  submitted  to  the  jury,  but  proposed  to  call  witnesses  to  contradict  him.  Now 
there  can  be  no  doubt  that  that  is  not  allowable  ;  it  is  clearly  raising  a  collateral  issue. 

Alderson,  B.  This  case  is  very  different  from  that  where  a  party  denies  one 
document  to  be  in  his  hand-writing,  and  admits  others  put  into  his  hands ;  there  it 
has  been  made  a  question  whether  those  documents  may  not  be  looked  at  by  the  jury, 
in  order  to  see  whether  they  have  really  been  written  by  the  same  person.  On  that 
point  there  has  been  some  ditierence  of  opinion ;  but  the  real  question  there  is,  does 
it  not  enable  the  jury  to  appreciate  the  testimony  given  by  the  witness?  The  present 
case  is,  however,  verj'  different,  and  the  evidence,  if  admitted,  would  have  the  effect 
of  raising  a  collateral  issue. 

GuRXEY,  B.,  and  Eolfe,  B.,  concurred. 

Rule  refused. 

[126]  Fox  v.  Veale.  Exch.  of  Pleas.  April  16,  1841.— By  a  local  act  of  Parlia- 
ment, 2  &  3  Vict.  c.  ciii.,  a  court  was  established  for  the  recovery  of  debts  uot 
exceeding  £1.5,  and  it  enacted  that  "no  plaint  entered  in  the  Court,  nor  any 
order,  judgment,  or  proceeding  therein,  should  be  removed  into  any  superior 
Court  by  any  writ  or  process  whatsoever,  except  by  leave  of  one  of  the  Judges  of 
the  superior  Courts  at  Westminster ; "  with  a  proviso,  that  the  provisions  con- 
tained in  the  act  for  abolishing  arrest  on  mesne  process,  for  the  removal  of 
judgments  of  inferior  Courts  into  the  Courts  at  Westminster,  for  the  purpose  of 
issuing  execution  on  them,  should  be  applicable  to  this  Court : — Held,  that  under 
that  section,  after  judgment  had  been  obtained  in  the  inferior  Court,  the  pro- 
ceedings could  be  removed  only  for  the  purpose  of  issuing  execution. 

[S.  C.  9  Dowl.  P.  C.  798  ;  10  L.  J.  Ex.  275  ;  5  Jur.  345.] 

W.  H.  Watson  had  obtained  a  rule  to  shew  cause  why  an  order  made  by  Rolfe,  B., 
and  another  order  made  by  Gurney,  B.,  in  this  cause,  should  not  be  set  aside.  It 
appeared  from  the  affidavits,  that  an  action  by  plaint  had  been  commenced  by  the 
plaintiff  against  the  defendant,  in  the  court  established  for  the  recovery  of  small  debts 
in  the  parish  of  Eckington,  in  the  county  of  Derby,  to  recover  a  sum  of  £15,  the 
balance  of  an  account,  which  came  on  to  be  heard  before  the  Judge  of  that  Court, 
who,  without  the  assistance  of  a  juiy,  decided  in  favour  of  the  plaintiff',  and  refused 
an  application  which  was  made  to  him  for  a  new  trial.  The  plaintiff'  sued  out  execu- 
tion in  the  Court  below,  and  levied  thereby  a  sum  of  £15.  An  order  was  then  made 
by  Rolfe,  B.,  that  on  the  defendant's  bringing  into  Court  the  sum  of  £15,  then  in  the 
hands  of  the  bailiff,  and  giving  security  for  the  costs  below  and  above,  including  those 


8  M.  &  W.  127.  FOX   V.  VEALE  977 

of  the  present  summons,  the  phiint  entered  into  the  Court  below  should  be  removed 
into  the  Court  of  Exchequer,  and  in  the  mean  time  all  proceedings  be  stayed.  A 
subsequent  order  was  made  by  Gurne_v,  B.,  relieving  the  defendant  from  so  much  of 
the  above  order  as  directed  him  to  bring  the  money  into  Court,  and  ordering  it  to 
remain  impounded  in  the  hands  of  the  bailitt'.  The  present  rule  was  obtained  on  the 
ground,  that  by  the  provisions  of  the  local  act,  no  power  was  vested  in  the  Judge  of 
the  superior  Court  to  remove  the  plaint,  after  judgment  had  been  given  in  the  Court 
below. 

By  the  local  act,  2  &  3  Vict.  c.  ciii.,  intituled  "  An  Act  for  the  more  easy  and 
speedy  recovery  of  Small  Debts  within  the  Parish  of  Eckington,  and  other  Places 
within  the  County  of  Derby,"  a  Court  was  established  for  the  recovery  of  debts  not 
exceeding  £15;  and  it  was  enacted  by  section  46,  that  "No  plaint  entered  in  this 
[127]  Court,  nor  any  order,  judgment,  or  proceeding  therein,  shall  be  removed  into 
any  superior  Court  by  any  writ  or  pi-ocess  whatsoever,  except  by  leave  of  a  Judge  of 
one  of  the  superior  Courts  at  Westminster,  and  then  only  in  cases  where  the  debt 
claimed  shall  exceed  £.5  ;  and  in  all  such  cases,  it  shall  be  lawful  for  every  such  Judge, 
by  an  order  in  writing  under  his  hand,  to  stay  all  proceedings  in  the  Court  hereby 
created,  upon  such  terms  as  to  giving  securitv  for  the  costs  incurred  in  the  said  Court 
hereb}'  created,  and  for  the  costs  which  may  be  incurred  in  any  action  to  be  brought 
in  the  superior  Courts  for  the  same  matter,  or  otheiwise,  as  such  Judge  shall  direct : 
Provided  always,  that  the  provisions  contained  in  an  act  passed  in  the  2  Vict,  intituled 
'An  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil  Actions,  &c.,'  relating  to  any 
writ  of  fieri  facias  to  be  sued  out  of  any  inferior  Court,  and  to  the  removal  into  any 
one  of  her  Majesty's  superior  Courts  of  Record  at  Westminster  of  any  judgment,  rule, 
or  order  of  any  inferior  Court  of  Record,  in  which,  at  the  time  of  the  passing  of  that 
act,  a  barrister  of  not  less  than  seven  years'  standing  should  act  as  judge,  assessor,  or 
assistant  on  the  trial  of  causes,  and  to  the  force  and  eflfect  of  any  such  judgment,  rule, 
or  order  when  so  removed,  shall,  notwithstanding  anything  herein  contained,  be 
applicable  and  applied  to  executions  against  goods,  chattels,  and  personal  estate  issued 
by  the  Court  by  this  act  established,  and  to  the  removal  into  any  one  of  the  said 
superior  Courts  of  Record,  of  judgments,  rules,  and  orders  for  the  payment  of  money 
exceeding  the  sum  of  £5,  made  or  given  by  the  said  Court  herehy  established,  and  to 
the  force  and  effect  of  such  judgments,  rules,  and  orders  when  so  removed,  in  as  full 
and  ample  a  manner  as  if  the  said  Court  hereby  established  had  been  an  inferior  Court 
of  Record,  &c." 

Hoggins  now  shewed  cause.  It  was  intended  by  the  46th  section  of  this  act  to 
give  power  to  the  superior  Courts  to  [128]  protect  suitors  under  circumstances  like 
the  present,  and  for  that  purpose  to  remove  the  plaint  out  of  the  inferior  Court. 
That  section  expressly  enacts,  that  "  in  all  such  eases,"  (that  is,  where  the  debt  claimed 
shall  exceed  £5),  "it  shall  be  lawful  for  every  such  Judge,  by  an  order  in  writing 
under  his  hand,  to  stay  all  proceedings  in  the  Court  hereby  created,"  upon  such  terms 
as  to  costs  as  such  Judge  shall  direct. 

W.  H.  Watson,  contn'i.  This  is  an  attempt  to  erect  the  superior  Courts  into 
Courts  of  appeal  against  the  decision  of  the  Court  of  ftequests  in  all  cases.  Assuming, 
however,  that  the  superior  Courts  have  power  to  remove  the  plaint  before  judgment, 
no  such  power  exists  after  judgment  has  been  obtained.  The  words  of  the  statute  are 
all  restrictive,  and  their  meaning  is,  that  in  all  cases  where  the  plaint  might,  indepen- 
dently of  the  statute,  be  removed  into  a  superior  Court,  the  special  order  of  a  Judge 
^hall  be  necessary  for  that  purpose. 

P.\KKE,  B.  It  appears  to  me  that  it  is  impossible,  on  the  construction  of  the  46th 
section  of  this  statute,  to  say  that  the  legislature  meant  the  Judges  of  the  superior 
Courts  to  sit  as  a  Court  of  appeal  to  review  all  that  is  done  in  the  Court  below. 
Were  it  not  for  the  use  of  the  word  "judgment"  in  that  section,  there  could  have 
been  no  difficulty  whatever  on  the  subject ;  the  obvious  construction  would  be,  that 
in  all  ca.ses  where  the  amount  claimed  exceeded  £5,  the  proceedings  could  not  be 
removed  by  the  general  process  of  law,  without  the  previous  sanction  of  a  Judge  of 
the  superior  Courts.  Such  would  be  the  meaning  of  the  clause,  independently  of  the 
woi-d  "judgment,"  but  then  that  is  explained  liy  the  sul)SC(juent  part  of  the  section, 
which  provides  that  the  proceedings,  in  any  state,  may  l)e  removeil  under  the  act  for 
tlie  abolition  of  arrest  on  mesne  process;  but  shews  that  the  meaning  of  the  clause 
was  to  vest  a  discretionary  power  in  the  Judge  of  [129]  the  Court  above,  to  remove 
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the  pi-oceedings  at  any  stage,  for  the  purpose  of  issuing  process  on  them  under  that 
statute.  Such  appears  to  be  the  true  construction  of  this  section.  The  general  rule 
is,  that  proceediugs  in  inferior  Courts  cannot  be  removed  by  certiorari  after  judgment, 
and  I  cannot  go  so  far  as  to  hold,  that,  by  the  negative  words  in  this  section,  a  power 
is  vested  in  a  Judge  of  the  Courts  at  Westminster  to  decide  on  the  merits  of  all  cases 
determined  in  the  local  Courts,  whenever  the  sum  in  dispute  shall  exceed  £5.  If  the 
legislature  intend  to  confer  any  such  power  as  that,  they  must  use  much  clearer  words 
for  the  purpose  than  the\'  have  employed  in  this  section  :  for  suppose  the  record 
removed,  what  is  the  Court  above  to  do  with  it,  further  than  for  the  purpose  of 
execution  ?  there  is  no  power  reserved  to  them  by  the  act  to  alter  the  judgment. 

The  rest  of  the  Court  concurred. 

Eule  absolute. 

Spain  v.  Cadell.  Same  v.  Same.  Exch.  of  Pleas.  April  17,  1841. — Where  an 
action  of  trespass  was  referred  by  order  of  nisi  prius,  which  empowered  the 
arbitrator  to  amend  the  pleadings,  and  to  certify  for  costs,  in  the  same  manner 
as  a  Judge  at  nisi  prius :  and  the  arbitrator  awarded  a  ■\"erdict  for  the  plaintiff 
with  nominal  damages,  and  certified  in  his  award  that  the  action  was  brought 
to  try  a  right,  itc. : — Held,  that  he  had  power  to  do  so,  and  that  the  plaintiff 
was  entitled  thereon  to  his  full  costs. 

[S.  C.  9  Dowl.  P.  C.  745  ;  10  L.  J.  Ex.  313  ;  5  Jur.  322.] 

These  actions,  one  of  which  was  in  trespass,  the  other  in  case,  having  come  on  for 
trial,  a  verdict  was  taken  in  each,  by  consent,  for  the  damages  in  the  declaration, 
subject  to  a  reference  of  both  causes  to  an  arbitrator;  and  a  clause  was  inserted  in 
the  order  of  reference,  giving  power  to  the  arbitrator  to  amend  the  pleadings,  and  to 
certifj-  for  the  purpose  of  costs,  in  the  same  manner  as  a  Judge  at  nisi  prius.  The 
arbitrator  found  in  favour  of  the  plaintiff  in  both  actions,  with  Is.  damages,  and 
certified,  [130]  in  his  award,  that  the  actions  were  brought  to  try  a  right,  as  well  as 
to  recover  damages  for  the  trespasses  for  which  the  first-mentioned  action  was  brought. 
After  the  Master  had  commenced  the  taxation  of  the  plaintiff's  costs,  pursuant  to  this 
certificate,  a  Judge's  order  was  obtained  by  the  defendant,  directing  the  Master  to 
defer  making  his  allocatur  until  the  fifth  day  of  this  term,  in  order  to  give  the 
defendant  an  opportunity  of  obtaining  the  opinion  of  the  Court  as  to  the  validity  of 
the  arbitrator's  certificate :  in  the  event  of  the  Court  refusing  a  rule,  the  plaintifl's 
costs  in  the  first  action  to  be  taken  at  the  sum  of  1771.  6s.,  in  the  second  at  £9-5,  and 
the  Master  to  give  an  allocatur  accordingly. 

Thesiger  now  moved  for  a  review  of  the  taxation.  The  question  is,  whether  the 
arbitrator  had  power  to  grant  a  certificate  to  give  the  plaintifi'  his  costs :  and  that 
turns  upon  the  construction  of  the  stat.  3  &  4  Viot.  c.  24,  s.  2,  which  enacts,  that  "  if 
the  plaintiff,  in  any  action  of  trespass,  or  trespass  on  the  case,  shall  recover  by  the 
verdict  of  a  jury  less  damages  than  40s.,  such  plaintiff'  shall  not  be  entitled  to  recover 
or  obtain  from  the  defendant,  in  respect  of  such  verdict,  any  costs  whatever,  unless 
the  Judge  or  presiding  officer  before  whom  such  verdict  shall  be  obtained,  shall 
immediatelj'  afterwards  certify  on  the  back  of  the  record,  or  on  the  writ  of  trial  or 
writ  of  inquiry,  that  the  action  was  I'cally  brought  to  try  a  right,"  &c.  Bj'  the 
express  words  of  the  act,  therefore,  the  power  of  certifying  is  limited  to  the  two 
classes  of  persons  therein  mentioned,  viz.  the  Judge,  or  the  officer  presiding  at  the 
trial.  In  Jl'ihon  v.  Thorpe  (6  M.  &  W.  721),  where,  upon  a  writ  of  trial,  a  verdict 
was  taken  for  the  plaintifi'  with  nominal  damages,  subject  to  a  reference,  both  parties 
consenting  that  the  arbitrator  should  have  power  to  direct  a  verdict  to  be  [131] 
entered  for  either  party,  and  the  arbitrator  accordingly  directed  a  verdict  for  the 
defendant,  the  Court  set  it  aside,  holding  that  the  sheriff'  had  no  power  to  delegate 
his  authority  under  the  writ,  but  was  bound  to  try  the  issue  sent  to  him.  So  here, 
the  legislature  has  expressly  vested  the  power  of  certifying  for  this  purpose  in  the 
Judge,  and  he  cannot  delegate  it  to  an  arbitrator.  [Aldei-son,  B.  The  question  here 
turns  upon  the  agreement  of  the  parties.  In  the  case  you  cite,  it  is  not  clear  that  the 
award  itself  was  bad  ;  all  that  the  decision  amounts  to  is,  that  the  verdict  could  not 
stand,  because  the  arbitrator  had  no  power  to  direct  a  verdict  to  be  entered.]  But 
further,  even  if  the  statute  is  not  conclusive  as  to  the  person  by  whom  the  certificate 
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is  to  be  granted,  it  is  clearly  imperative  as  to  the  time  and  mode  of  granting  it,  viz. 
by  indorsement  on  the  record,  immediately  after  the  trial.  This  is  a  mere  statement 
of  his  opinion  subsequently  made  by  an  arbitrator  in  his  award,  and  is  in  no  respect  a 
compliance  with  the  statute. 

Alderson,  B.  I  think  no  rule  should  be  granted  in  this  case.  The  parties  are 
concluded  by  their  own  agreement,  which  must  be  reasonably  construed,  and  to  which 
we  must  give  eB'ect  in  a  reasonable  manner.  By  the  order  of  reference,  they  have 
agreed  that  the  arbitrator  is  to  be  in  the  same  situation,  and  to  have  the  same  powers, 
that  a  Judge  has  under  the  3  &  4  ^Yill.  4,  c.  24,  and  have  given  him  the  same  authority 
to  determine  whether  the  verdict  shall  or  shall  not  carry  costs.  Xo  doubt,  the 
arbitrator,  who  is  invested  with  this  power  by  the  consent  of  the  parties,  must,  in  all 
substantial  matters,  follow  the  rules  laid  down  in  the  statute  for  the  guidance  of  the 
Judge;  that  is,  he  must  give  his  opinion  upon  the  matter  immediately;  he  cannot 
make  his  award  at  one  time,  and  certify  as  to  the  costs  at  a  subsequent  time.  That 
is  in  substance  the  power  possessed  by  the  Judge  at  nisi  prius,  which  the  arbitrator, 
[132]  although  he  cannot  follow  it  literally,  is  bound  to  follow  cypres — the  mode  of 
doing  which  is  by  immediately  inserting  his  certificate  in  the  award,  which  has  been 
done  in  the  present  case.  By  this  construction,  the  intention  and  agreement  of  the 
parties  are  carried  into  eflTect,  and  we  think  they  may  be  so  carried  into  eflect  con- 
sistently with  the  provisions  of  the  statute. 

GuKNEV,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

Browx  v.  Elkixgton.  Exch.  of  Pleas.  April  20,  1841. — Defective  formation,  or 
badness  of  shape,  which  has  not  produced  lameness  at  the  time  of  the  sale  of  a 
horse,  although  it  may  render  him  more  liable  to  become  lame  at  some  future 
time,  (e.g.  "  curby  hocks  ")  is  not  an  unsoundness. 

[S.  C.  10  L.  J.  Ex.  336.     Discussed,  BaUey  v.  Fmrest,  1845,  2  C.  &  K.  131.] 

Assumpsit  on  the  warranty  of  a  horse.  Pleas,  first,  non  assumpsit ;  secondly,  a 
denial  of  the  unsoundness,  on  which  issues  were  joined.  At  the  trial  before  Lord 
Abinger,  C.  B.,  at  the  last  Warwick  Assizes,  it  appeared  that  at  the  time  of  the  sale 
of  the  horse  to  the  plaintift',  he  remarked  that  the  horse  had  "curby  hocks,"  and 
objected  to  him  on  that  ground.  The  defendant,  however,  gave  a  general  warranty 
of  soundness,  and  the  plaintiff  bought  the  horse  for  £60.  He  was  ridden  hunting 
by  the  plaintiff,  and  on  the  third  day's  hunting,  about  a  fortnight  after  the  sale,  he 
sprung  a  curb.  Veterinary  surgeons  were  called  on  the  part  of  the  plaintiS',  who 
stated  that  the  term  "  curbv  hocks  "  indicated  a  peculiar  form  of  the  hock,  which  was 
considered  as  rendering  the  horse  more  liable  to  throw  out  a  curb,  but  did  not  of 
itself  occasion  lameness ;  and  that  the  horse  in  question  had  curby  hocks  at  the  time 
of  the  sale.  The  Lord  Chief  Baron,  in  summing  up,  told  the  jury  that  a  defect  in 
the  form  of  the  horse,  which  had  not  occasioned  lameness  at  the  time  of  the  sale, 
although  it  might  render  the  animal  more  liable  [133]  to  become  lame  at  some 
future  time,  was  no  breach  of  the  warranty.  A  verdict  having  been  found  for  the 
defendant, 

Balguy  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  and  contended 
that  a  malformation,  the  natural  consequence  of  which  was  lameness,  amounted  to  an 
unsoundness. 

Alderson,  B.  Dickinson  v.  Folleit  (1  M.  &  Rob.  299)  is  expressly  in  point  for  the 
defendant,  and  the  law,  as  laid  down  by  me  on  that  occasion,  has  not  been  questioned 
in  any  subsequent  case. 

Lord  Abinger,  C.  B.,  and  Roi.fe,  B.,  concurred. 

Rule  refused. 

OCKLEY  V.  Pye.     Exch.  of  Pleas.     April  21,  1841. — A.  succeeded  B.  in  the  occupa- 
tion of  a  house,  and  on  taking  possession  agreed  with  B.  for  the  lease  at  the  sum 
of  £80,  and  to  take  the  furniture  and  fixtures  at  a  valuation  as  between  an  out- 
going and  incoming  tenant.    The  goods  were  accordingly  valued  at  1091.  15s.  lOd. 
and  the  amount  paid  by  A.,  and  an  assignment  executed.     The  plaintiff  after- 
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wards  commissioned  the  auctioneer  who  had  valued  the  goods,  to  sell  them,  but 
before  he  could  do  so  the  sheriff  entered  and  seized  them  under  an  execution 
against  B.,  and  (the  same  auctioneer  being  employed  by  the  sheriff')  the  goods 
were  sold,  and  produced  only  £73,  the  plaintiff  himself  being  a  purchaser  to  the 
amount  of  £20.  In  an  action  of  trespass  brought  by  A.  against  the  sheriff': — 
Held,  that  the  jury  were  justified  in  giving  damages  for  the  full  amount  of  the 
valuation. 

[S.  C.  9  Dowl.  P.  C.  744 ;  10  L.  J.  Ex.  305  ;  5  Jur.  346.] 

This  was  an  action  of  trespass  against  the  sheriff  of  Staffordshire.  The  first  count 
was  for  seizing  and  taking  certain  goods,  the  property  of  the  plaintiff' :  the  second  was 
for  breaking  and  entering  his  house,  pulling  down  and  severing  certain  fixtures 
therein,  and  turning  himself  and  his  servant  out  of  possession.  Pleas,  first,  not  guilty  ; 
secondl\',  to  the  first  count,  that  the  goods  were  not  the  goods  of  the  plaintiff;  and 
thirdly,  to  the  second  count,  that  the  house  and  fixtures  were  not  the  plaintiff's.  At 
the  trial  before  [134]  Gurney,  B.,  at  the  last  assizes  for  the  county  of  Staft'ord,  it 
appeared  that  the  plaintiff,  who  was  a  chemist  residing  at  Westbromwich,  had  some 
time  previously  to  the  alleged  trespass  taken  possession  of  the  house,  fixtures,  and 
furniture  in  cjuestion,  under  an  assignment  from  a  person  named  Mason,  the  former 
tenant  of  the  premises.  The  plaintiff'  paid  £80  for  the  lease,  and  the  fixtures  and 
goods  were  purchased  at  a  valuation  as  between  an  outgoing  and  incoming  tenant,  for 
1091.  15s.  lOd.  The  plaintiff  afterwards  commissioned  the  auctioneer  who  had  valued 
the  goods  to  sell  them,  but  before  he  could  do  so,  the  defendant,  as  sheriff"  of 
Staffordshire,  entered,  and  seized  them  under  colour  of  a  writ  of  execution  against 
Mason,  and  (the  same  auctioneer  being  employed  by  the  sheriff')  the  goods  were  sold, 
and  produced  only  £73,  the  plaintiff  himself  being  a  purchaser  to  the  amount  of  £20. 
The  learned  Judge  told  the  jury  that,  as  to  the  amount  of  damages,  he  thought  the 
least  they  could  give  the  plaintiff  was  the  sum  he  had  paid  for  the  goods.  The 
plaintiff'  had  a  verdict  with  1091.  15s.  lOd.  damages  on  the  first  count,  and  £25  on 
the  second  count. 

Bayley  now  moved  for  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
or  why  the  amount  of  the  verdict  on  the  first  count  should  not  be  reduced  to  the  sum 
of  £40.  The  damages  were  assessed  on  a  wrong  principle  ;  the  plaintiff  had  no  just 
cause  of  complaint,  inasmuch  as  he  had  himself  directed  that  the  goods  should  be  sold, 
and  the  sale  was  conducted  by  the  auctioneer  whom  he  had  commissioned  for  that 
purpose.  The  fact  of  the  sale  being  directed  by  the  sheriff'  could  not  damnify  the 
plaintiff;  the  jury  ought,  therefore,  to  have  assessed  the  damages  at  the  amount 
which  the  goods  produced,  minus  the  expenses  of  the  sale.  The  observation  of  the 
Judge,  though  perhaps  it  may  not  amount  to  a  misdirection,  was  calculated  to  mislead 
the  jury.  [Aldersori,  B.  A  trespasser  has  no  right  [135]  to  value  the  goods  on 
which  he  commits  a  trespass.]  The  plaintiff"  was  at  all  events  not  entitled  to  make  a 
profit  of  the  trespass. 

Aldersox,  B.  It  was  entirely  a  question  for  the  jury  what  damages  they  would 
allow.  Juries  have  not  much  compassion  for  trespassers,  and  I  do  not  think  they  are 
bound  to  weigh  in  golden  scales  how  much  injury  a  party  has  sustained  by  a  trespass. 

Gurney,  B.,  and  Eolfe,  B.,  concurred. 

Rule  refused. 

Ross  V.  Jacques.  Exch.  of  Pleas.  April  23,  1841. — This  Court  will  not  stay  the 
proceedings  in  an  action,  on  an  affidavit  that  a  former  action  had  been  brought 
between  the  same  parties  for  the  same  cause  of  action,  which  was  settled  by  the 
defendant  paying  the  debt  and  costs  :  but  the  defendant  must  plead  the  former 
recovery  in  bar. — A  plaintiff'  will  not  be  compelled  to  give  security  for  costs 
merely  on  the  ground  of  his  poverty. 

[S.  C.  9  Dowl.  P.  C.  737  ;  10  L.  J.  Ex.  306 ;  5  Jur.  345.] 

Cross  applied  for  a  rule  to  shew  cause  why  all  further  proceedings  in  this  cause 
should  not  be  stayed,  or  why  the  plaintiff'  should  not  give  security  for  costs.  It  was 
sworn  in  the  affidavits  on  which  he  moved,  that  a  former  action  had  been  brought  by 
the  plaintiff  against  the  defendant  for  the  same  cause  of  action,  which  was  settled  by 


8M.  &W.  136.  PAGE    r.  JARVIS  981 

the  defendant  paving  the  debt  and  costs.  The  affidavits  also  stated  certain  facts  from 
which  it  might  be  inferred  that  the  plaintift'  was  in  insolvent  circumstances,  and  the 
defendant  swore  that  he  verily  believed,  that  iu  the  event  of  his  obtaining  a  verdict, 
be  should  not  be  al)le  to  recover  his  costs.  Cross  urged,  that  under  these  circumstances 
the  Court  would  stay  the  proceedings.  It  is  true  that  the  Courts  will  not  in  general 
adopt  this  course,  but  will  put  the  defendant  to  plead  the  former  recovery  in  l)ar  of 
the  action  ;  but  it  is  stated  in  the  books  of  practice,  that  they  will  sometimes  intei- 
fere  in  a  summary  way:  Chitty's  Archb.  Pr.  1036  (Gth  edition).  At  least,  under 
the  circumstances,  [136]  the  Court  will  grant  a  rule  calling  on  the  plaiutitf  to  give 
security  for  costs. 

Alderson,  B.  We  cannot  interfere  in  the  manner  prayed  for.  Whether  this 
action  be  brought  for  the  sum  recovered  in  the  former  action,  we  cannot  tell,  and  we 
cannot  be  called  upon  to  decide  that  on  atfidavits.  If  it  be  so,  that  should  be  pleaded 
in  bar  as  a  defence  to  the  action.  With  respect  to  the  other  point,  the  plaintiti'  is 
within  the  jurisdiction  of  the  Court,  and  her  poverty  is  no  reason  why  she  should  give 
security  for  costs.  The  case  of  a  plaintifl'  suing  in  forma  pauperis  is  an  instance 
of  that. 

The  other  Barons  concurreii. 

Rule  refused. 

Page  v.  Jarvis.  Exch.  of  Pleas.  April  22,  18-11. — A  declaration  in  assumpsit 
stated,  that  one  W.  A.  S.  was  in  the  custody  of  the  warden  of  the  Fleet  in 
execution  at  the  suit  of  the  plaintiff,  upon  a  judgment  in  this  Court,  and  that  in 
consideration  that  the  plaintiff  would  cause  him  to  be  discharged,  and  would  take 
his  warrant  of  attornej'  for  the  debt  and  costs,  the  defendant  undertook  that 
W.  A.  S.  should  be  forthcoming  to  satisfy  the  amount  of  the  judgment  to  be 
entered  up  on  the  warrant  of  attorney,  on  the  ISth  July,  1840,  at  the  office  of 
Mr.  A.,  and  also,  that  one  day's  previous  notice  of  meeting  W.  A.  S.  should  be 
given  to  Mr.  A.  : — -Averment,  that  the  plaintiff,  conBding,  itc,  did  discbarge 
W.  A.  S.  out  of  custody,  and  took  a  warrant  of  attorney  for  the  debt  and  costs  : 
Breach,  that  W.  A.  S.  was  not  forthcoming  to  satisfy  the  amount  of  the  judgment 
so  to  be  entered  up  as  aforesaid,  at  the  day  and  place  agreed  on,  nor  was  one 
day's  notice,  &c.,  given  to  Mr.  A.  : — Held  sufficient,  on  motion  in  arrest  of 
judgment,  without  an  averment  that  judgment  was  actually  entered  up  on  the 
warrant  of  attorney. 

[S.  C.  10  L.  J.  E.^.  239  ;  5  Jur.  412.] 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on  the  17th  of  July, 
1839,  one  William  Augustus  South  was  in  the  lawful  custody  of  the  warden  of  the 
Fleet,  in  execution  at  the  suit  of  the  plaintiff  for  the  sum  of  951.  9s.  6d.  upon  and 
by  virtue  of  a  certain  judgment  for  that  sum  before  then,  to  wit,  in  Hilary  Term, 
2  Vict,  recovered  by  the  plaintiff  against  the  said  W.  A.  South  in  her  Majesty's 
Court  of  Exchequer  of  Pleas  at  Westminster ;  and  the  said  W.  A.  South  so  being  in 
such  custody  as  aforesaid,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  cause  the  said  W.  A.  South  [137]  to  be  discharged  out  of  the  said 
custody  of  the  said  warden  of  the  Fleet,  and  would  take  the  warrant  of  attorney  of 
the  said  W.  A.  South  for  the  payment  of  the  debt  and  costs  in  respect  of  which  he 
the  said  W.  A.  South  had  been  so  tiiken  in  execution  as  aforesaid,  the  defendant,  to 
wit,  on  the  day  and  year  last  aforesaid,  undertook  and  promised  that  the  said 
W.  A.  South  should  be  forthcoming  to  satisfy  the  amount  of  the  judgment  to  be 
entered  up  on  the  said  warrant  of  attorney,  on  a  certain  day  and  at  a  certain  place  in 
that  behalf  agreed  upon  between  the  plaintiff  and  defendant,  to  wit,  on  the  I8th  day 
of  July,  A.D.  1840,  at  one  Mr.  Ashley's,  No.  9,  Shoreditch,  in  the  count}'  of  Middlesex  ; 
and  further,  that  one  day's  previous  notice  of  the  time  of  meeting  the  said  \V.  A.  South 
should  be  given  to  the  said  Mr.  Ashley.  And  the  plaintilV  avers,  that  he,  confiding  in 
the  said  promise  of  the  defendant,  did  cause  the  said  W.  A.  South  to  be  discharged 
out  of  the  said  custodj'  of  the  said  warden,  and  did  take  the  warrant  of  attorney  of 
the  said  W.  A.  South  for  the  payment  of  the  debt  and  costs  in  respect  of  which  he 
had  been  so  taken  in  execution  as  aforesaid,  of  all  which  the  said  defendant  had 
notice,  to  wit,  on  &c. ;  yet  the  defendant  did  not  regard  his  said  promise,  inasmuch 
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as  the  said  W.  A.  South  was  not  forthcoming  to  satisfy  the  amount  of  the  said 
judgment  so  to  be  entered  up  as  aforesaid,  on  the  day  and  at  the  place  in  that  behalf 
agreed  upon  as  aforesaid,  nor  was  one  day's  previous  notice  of  the  meeting  the  said 
W.  A.  South  given  to  the  said  Mr.  Ashley  ;  whereby  the  plaintifi"  lost  the  benefit  of 
his  said  execution,  and  of  the  said  warrant  of  attorney,  and  of  the  judgment  thereon, 
and  was  put  to  divers  charges  and  expenses  in  the  law  and  otherwise,  amounting  in 
the  whole  to  a  large  sum,  to  wit,  the  sum  of  £100,  in  and  about  the  premises,  &e. 

Pleas,  first,  uon  assumpsit ;  second,  that  W.  A.  South  was  forthcoming  to  satisfy 
the  amount  of  the  said  judgment  so  to  be  entered  up,  &c. ;  third,  that  one  day's  pre- 
[138]-vious  notice  of  meeting  the  said  W.  A.  South  was  given  to  Ashley  : — on  which 
issues  were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  London  sittings  in  last  Michaelmas  Term, 
the  plaintiff  obtained-a  verdict,  damages  £5.  E.  V.  Eichards  subsequently  obtained 
a  rule  to  shew  cause  whj'  the  judgment  should  not  be  arrested,  on  the  ground  that 
the  declaration  contained  no  averment  that  judgment  had  been  entered  up  on  the 
warrant  of  attoi'ney. 

E.  James  and  Baddeley  now  shewed  cause.  After  verdict,  it  will  be  presumed 
that  that  which  was  material  to  be  proved  in  order  to  support  the  declaration,  was 
proved  at  the  trial.  The  rule  on  this  subject  is  laid  down  in  the  notes  to  Stenndl  v. 
Hogg  (1  Saund.  228,  n.  (1)): — ''Where  there  is  any  defect,  imperfection,  or  omission 
in  any  pleading,  whether  in  substance  or  form,  which  would  have  lieen  a  fatal  objec- 
tion upon  demurrer,  yet  if  the  issue  joined  be  such  as  necessarily  required  on  the 
trial  proof  of  the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  Judge  would  direct  the  jury  to  give,  or 
the  jury  would  have  given,  the  verdict,  such  defect,  imperfection,  or  omission  is  cured 
by  the  verdict  by  the  common  law."  If,  therefore,  it  was  necessary  in  this  case,  in 
order  to  entitle  the  plaintiff  to  damages,  to  prove  that  judgment  had  actually  been 
entered  up,  it  must  now  be  assumed  that  such  proof  was  given.  But  that  was  not 
necessary  to  make  the  contract  binding.  [Alderson,  B.  There  is  an  equal  breach  of 
contract,  whether  the  judgment  was  entered  up  or  not ;  the  difference  is,  that  in  the 
latter  case  there  was  no  damage.  Lord  Abinger,  C.  B.  I  do  not  think  the  contract 
imports  that  judgment  is  to  be  entered  up  before  the  day  named  ;  it  is  to  be  then 
entered  up  ;  therefore,  if  the  party  does  not  appear  on  the  day,  it  ma\'  be  entered  up 
afterwards.]     The  Court  then  called  on 

[139]  Whatelej',  in  support  of  the  rule.  The  object  of  the  debtor's  coming  on  the 
day  and  to  the  place  mentioned  in  the  declaration,  is  to  satisfy  the  judgment ;  it  is 
therefore  a  condition  precedent  that  it  should  be  first  entered  up — that  there  should 
then  be  an  existing  judgment.  The  requisition  of  one  day's  notice  shews  this  to  be 
so ;  there  was  no  necessity  for  notice,  except  to  enable  the  creditor  to  get  the  judg- 
ment entered  up  in  the  mean  time.  Liverting  the  terms  of  the  contract,  it  amounts 
to  this,  that  notice  shall  be  given  on  the  17th  of  South's  intention  to  appear  on  the 
ISth,  thereby  to  enable  the  plaintifi' to  enter  up  judgment ;  and  that  on  the  18th  he 
shall  appear  to  satisfy  the  judgment  so  to  be  entered  up. 

LOKD  Aeixger,  C.  B.  There  is  some  nicety  in  the  case,  but  upon  consideration, 
I  think  the  declaration  is  sufficient,  and  that  the  rule  must  be  discharged.  The 
defendant  undertakes  for  two  things  :  first,  that  South  shall  be  forthcoming  on  the 
18th  of  July,  at  Mr.  Ashley's,  to  satisfy'  the  amount  of  the  judgment  to  be  entered 
up  ;  and  secondly,  that  a  day's  notice  of  the  time  of  meeting  South  shall  be  given  to 
Ashley.  The  declaration  alleges  that  neither  of  these  things  was  done.  The  object 
of  the  day's  notice  was  to  enable  the  plaintiff  to  sign  judgment.  Then  he  alleges,  that 
by  the  neglect  to  give  such  notice,  he  lost  the  fruits  of  the  judgment  signed  after- 
wards.    The  defendant  has  therefore  broken  his  contract. 

Aldeesox,  B.  The  contract  was  broken  b\'  the  omission  to  give  notice  to  Ashley 
on  the  17th,  the  object  of  which  was  that  the  plaintiff  might  sign  judgment,  so  as  to 
be  ready  to  take  South  on  the  ISth.  If  that  notice  was  not  given,  the  plaintifi'  was 
not  bound  to  put  himself  to  the  unnecessary  expense  of  signing  judgment. 

RoLFE,  B.  I  am  entirely  of  the  same  opinion :  and  [140]  even  without  the 
matter  relating  to  the  notice,  I  should  have  thought  the  declaration  sulficient,  because 
the  undertaking  is  that  South  shall  be  forthcoming  on  a  given  day  to  satisfy  a  judg- 
ment to  be  entered  up ;  and  the  breach  alleged  is,  that  he  was  not  forthcoming, 
whereby  the  plaintifi'  lost  the  fruits  of  his  judgment.     I  think,  after  verdict,  it  may 
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be  safely  infened  that  the  fruits  of  the  judgment  u-hich  the  plaintiff  lost,  were  those 
of  a  judgment  actually  existing. 
Kule  discharged. 

Thoma.s,  Administrator  of  Thomas,  Deceased  r.  lI.vwicES  axd  Another.  Exch.  of 
Pleas.  April  i2,  1><-H. — Under  a  plea  of  non  assumpsit  to  a  count  on  an  account 
stated,  the  defendant  may  shew  that  accounts  between  the  plaintiff  and  himself, 
the  correctness  of  which  he  has  admitted,  were  in  fact  incorrect. 

[S.  C.  9  Dowl.  P.  C.  801 ;  10  L.  J.  Ex.  240,  and  (as  to  costs)  9  M.  &  W.  53. 
Referred  to,  Daniell  v.  Sinclair,  1881,  6  A.  C.  183.] 

A.ssumpsit  by  the  plaintiff,  as  administrator,  against  the  defendants  as  joint  makers 
of  a  promissory  note  payable  to  the  intestate ;  with  a  count  on  an  account  stated  with 
the  intestate.  Pleas,  to  the  first  count,  that  the  defendants  did  not  make  the  note  ; 
to  the  second,  non  assumpserunt.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
London  sittings  after  last  Michaelmas  term,  the  plaintiff  put  in,  to  prove  the  second 
issue,  certain  accounts  between  the  defendants  and  the  intestate,  and  proved  an 
admission  on  the  part  of  the  defendants  of  their  correctness.  The  defendants  pro- 
posed to  shew,  in  answer  to  this  evidence,  that  mistakes  to  their  prejudice  existed  in 
the  accounts.  The  Lord  Chief  Baron  rejected  the  evidence,  on  the  ground  that, 
under  the  plea  of  non  assumpserunt,  the  only  question  was  whether  an  account  had 
in  fact  been  stated  or  not,  and  that  fraud  or  mistake  should  have  been  specially 
pleaded.  A  verdict  having  been  found  for  the  plaintiff,  Humfrey,  in  Hilary  Term, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  evidence  had  been  wrongly 
excluded. 

[141]  Erie  and  Montagu  Chambers  now  shewed  cause.  The  plaintiff  relies  upon  an 
express  promise,  but  the  defendants  seek  to  convert  some  of  the  items  of  the  account, 
whose  correctness  they  have  expressh*  admitted,  into  a  subject  of  set-off.  [Alderson,  B. 
The  issue  is  not  simply  whether  there  was  an  account  stated  or  not,  but  whether  the 
defendant  was  indebted  on  an  account  stated  or  not.]  The  evidence  is  of  an  express 
contract,  whereby  the  defendants  admitted  a  debt.  An  account  stated  is  conclusive 
of  a  debt  until  avoided ;  it  is  voidable ;  the  plea,  therefore,  should  have  been  in 
confession  and  avoidance. 

Humfrey  and  J.  Henderson,  contra,  were  stopped  by  the  Court. 

Alderson,  B.  The  rule  must  be  absolute.  It  cannot  be  contended  that  from 
the  mere  statement  of  an  account  a  debt  arises.  The  averment  of  the  declaration  is, 
not  merely  that  an  account  was  stated,  but  that  the  defendants  were  indebted  upon  it. 
How  can  the  defendants  confess  and  avoid  this  allegation  ?  They  must  confess  the 
being  indebted  ;  then  how  could  they  avoid  it  ?  They  were  entitled,  therefore,  under 
the  general  issue,  to  shew  that  the  account  did  not  shew  them  to  be  indebted,  because 
it  was  not  correct. 

Lord  Ar.iNfiER,  C.  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

[142]  BusANi^TET  AND  OTHERS  v.  CoRSER.  E.Kch.  of  Pleas.  April  23,  IS-il. — 
Assumpsit  by  the  holders  against  the  di'awer  of  a  banker's  cheque.  Plea,  that 
the  defendant  made  the  draft  for  the  accommodation  of  C,  and  that  there  never 
was  any  consideration  for  it ;  and  further,  that  there  never  was  any  consideration 
for  the  transfer  of  the  same  by  C.  to  the  plaintiffs,  and  that  they  always  held  and 
now  hold  the  same  without  value.  Replication,  de  injuria.  At  the  trial,  it 
appeared  that  the  plaintiffs  were  trustees  of  the  L.  and  W.  Bank,  and  that  they 
employed  one  R.  as  their  agent  to  manage  one  biarich  of  the  concern.  C,  in 
whose  favour  the  bill  was  drawn,  had  an  account  with  that  branch,  which  was 
considerably  overdrawn.  It  was  the  practice  of  the  bank  to  send  round  an 
inspector  to  all  their  br;uich  baidvs  once  every  (juarter  to  examine  their  agents' 
accounts;  and  in  order  to  prevent  its  being  discovered  that  C.  was  in  debt  to  the 
bank,  R.  was  in  the  habit  of  taking  cheques  from  C.  before  the  quarter-day 
approached,  which  he  placed  to  his  credit  on  the  account,  but  upon  an  express 
understanding  that  they  were  not  to  be  preaented,  but  returned  to  C.  after  the 
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quarter-day  was  past.  The  cheque  in  question  had  been  obtained  from  the 
defendant  for  this  purpose  by  C,  K.  being  aware  of  it,  in  consideration  of  a 
counter  cheque  from  C.  for  the  same  amount : — Held,  that  neither  of  the  aver- 
ments in  the  plea  was  sustained  on  the  evidence,  and  that  the  plaintifls  were 
entitled  to  recover. 

[S.  C.  10  L.  J.  Ex.  275;  5  Jur.  369.     At  Nisi  Prius,  9  Car.  &  P.  604.] 

Assumpsit  on  a  banker's  cheque  for  £500,  dated  the  31st  of  March,  1840,  drawn 
on  Messrs.  Barnard,  Dimsdale,  it  Co.,  and  made  payable  to  M.  Chippenfield  or  bearer, 
and  by  the  said  M.  Chippenfield  indorsed  to  the  plaintiffs. 

Plea,  that  the  defendant  made  the  said  draft  for  the  accommodation  of  the  said 
M.  Chippenfield,  and  that  there  never  was  any  value  or  consideration  for  the  making 
of  the  same ;  and  f  urthei',  that  there  never  was  any  consideration  for  the  transfer  or 
delivery  of  the  same  by  Chippenfield  to  the  plaintiffs  ;  and  that  the  plaintiffs  ahvavs 
held  and  now  hold  the  same  without  any  value  or  consideration. 

To  this  plea  the  plaintiff  replied,  de  injuria. 

At  the  trial  before  Garney,  B.,  at  the  Middlesex  Sittings  after  Hilary  Term, 
the  following  facts  appeared  in  evidence : — The  plaintiff's,  who  were  trustees  of  the 
London  and  Westminster  Bank,  employed  a  person  of  the  name  of  Charles  Rees  as 
their  agent,  to  manage  the  AVhitechapel  branch  of  the  bank.  Chippenfield,  in  whose 
favour  the  cheque  was  drawn,  had  an  account  with  the  Whitechapel  branch,  which  had 
been  considerably  overdrawn  for  some  time.  It  was  shewn  to  be  the  practice  of  the 
London  and  Westminster  Bank  to  send  round  a  visiting  inspector  once  a  quarter  to 
all  their  branch  banks,  to  e.xamine  their  agents'  accounts  and  balance  their  books.  In 
order  to  prevent  the  Bank  from  ascertaining  that  Chippenfield  was  in  their  debt,  Rees 
was  in  the  habit  of  obtaining  from  the  latter,  before  the  quarter-day  approached, 
cheques  and  bills  drawn  by  himself  or  his  friends,  which  he  placed  [143]  to  the  credit 
of  his  account ;  but  upon  the  express  understanding  between  them,  that  the  cheques, 
&c.,  were  not  to  be  presented  for  payment,  nor  the  parties  to  be  held  liable  on  them, 
but  were  to  be  returned  after  the  inspector  had  gone  round.  In  pursuance  of  this 
arrangement,  the  cheque  in  question  had  been  obtained  from  the  defendant,  with  the 
knowledge  of  Rees,  by  Chippenfield.  It  did  not  however  appear  that  the  defendant 
knew  anything  of  this  arrangement ;  on  the  contrary,  he  was  induced  to  give  the 
cheque  only  on  receiving  from  Chippenfield  a  counter  cheque  for  the  same  amount,  but 
on  an  understanding  that  neither  was  to  be  presented  for  payment.  Suspicion  having 
been  created  in  the  minds  of  the  trustees  of  the  Bank  relative  to  the  conduct  of  Rees, 
they  sent  suddenly  to  the  Bank  at  Vrhitechapel,  and  took  away  his  papers  and  desk, 
when  they  found  two  cheques  drawn  by  the  defendant,  one  of  which  was  the  subject 
of  the  present  action.  At  the  trial,  the  plaintiffs  insisted  that  they  had  a  right  to 
recover  on  this  cheque,  on  the  ground  that  it  had  been  transferred  to  their  agent  in 
payment  of  the  balance  of  an  overdrawn  account,  and  consequently  rendered  them 
indorsees  for  a  valuable  consideration  ;  and  the  learned  Judge,  being  of  this  opinion, 
directed  the  jury  accordingly,  who  returned  a  verdict  for  the  plaintifi's  for  the  amount 
of  the  cheque. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  plaintiffs 
stand  in  the  situation  of  Rees,  and  must  take  the  cheque  as  affected  bj'  his  acts ;  and 
as  it  was  delivered  to  Rees  on  the  express  understanding  that  it  never  should  be  pre- 
sented, but  should  be  returned  to  Chippenfield,  the  plaintiffs  are  estopped  from 
insisting  on  payment  of  it  by  the  defendant.  [Gurney,  B.  The  cheque  was  made 
part  of  the  account  balanced  in  the  books  of  the  bank.  It  was  not  presented,  it  is 
true,  but  credit  was  given  for  it  by  the  bankers.]  In  [144]  Fen/uson  v.  Carrington 
(9  B.  &  C.  59),  where  A.  purchased  goods  on  credit,  fraudulentlj'  intending  at  the 
time  not  to  pay  for  them,  and  B.,  the  vendor,  brought  assumpsit  for  the  goods  sold 
before  the  credit  had  expired ;  it  was  held  that  the  action  was  not  maintainable, 
though  the  vendor  might  have  treated  the  matter  as  a  nullity,  and  have  brought 
trover  immediately  to  recover  the  value  of  the  goods.  So  in  Strutt  v.  Smith  (1  C.  M. 
&  R.  312),  where  goods  were  sold  upon  the  terms  of  a  "bill  at  three  months  ;  101.  per 
cent,  discount;  cash  in  fourteen  days;"  it  was  held  that  the  vendors  could  not  sue  in 
indel)itatus  assumpsit  within  fourteen  days,  even  if  the  sale  had  been  effected  by 
fraud  on  the  part  of  the  vendee,  so  that  trover  might  have  been  maintained.  Those 
decisions  proceeded  on  the  ground  that  the  transaction  was  treated  as  a  matter  of 
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contract.  So  here,  the  delivery  of  this  cheque  was  a  matter  of  contract,  ;in  express 
agreement  having  been  entered  into  that  it  was  not  to  be  presented,  but  returned. 
If  no  such  agreement  had  existed,  an  implied  contract  to  pay  would  have  arisen  ;  but 
here  there  is  an  express  contract  that  the  cheque  shall  not  bo  presented,  but  returned. 
The  plaintiffs'  claim  is  through  Rees,  who  entered  into  this  contract,  and  they  are 
arteeted  by  his  acts. 

Aldekson,  B.  It  seems  to  me  that  no  rule  ought  to  be  granted  in  this  case. 
This  is  an  action  on  a  banker's  cheque  ;  and  the  question  for  us  now,  as  raised  by  the 
pleadings,  is,  whether  the  defendant  has  established  these  two  propositions  :  first,  that 
as  between  him  and  Chippenfield,  there  was  no  consideration  given  in  respect  of  the 
delivery  of  this  cheque  ;  and  secondly,  that  as  between  Chippenfield  and  the  present 
plaintiffs,  no  consideration  passed  for  it.  He  is  bound  to  make  out  those  two  pro- 
positions ;  and  I  think  he  has  failed  in  both.  With  respect  to  the  first,  it  appears 
that  cheques  were  inter-[145]-changed  between  these  parties  ;  that  the  defendant 
gave  a  cheque  for  £.500  to  Chippenfield,  and  received  from  him  another  to  the  same 
amount,  and  of  which,  for  all  that  appears  to  the  contrary,  he  may  still  be  the  holder, 
as  a  security  for  the  debt  due  to  him  by  Chippenfield.  His  allegation,  that  there 
«;is  no  consideration  for  making  the  cheque,  consequently  fails.  Then,  as  between 
Chippenfield  and  the  plaintiffs,  the  real  bargain  and  fraudulent  contract  appears  to 
be  this ;  that  Chippenfield  shall  give  liees  the  cheque  for  £500,  which  is  to  pass  into 
his  account  with  the  Bank,  to  whom  Chippenfield  owes  a  much  larger  sum  ;  and  then 
it  is  corruptly  agreed  between  Chippenfield  and  Rees,  that  the  cheque  shall  only  be 
held  for  that  purpose,  and  returned  after  inspection  day  is  over ;  and  the  whole  con- 
tract so  made  by  Chippenfield  is  with  the  view  of  inducing  the  Bank  to  believe  that 
he  was  not  at  the  time  in  their  debt.  It  is  a  corrupt  agreement,  that  Rees  shall  take 
from  Chippenfield  a  certain  cheque,  and  set  off  against  its  amount  a  certain  sum  of 
money  standing  in  his  account  to  the  credit  of  the  Bank ;  but  what  is  there  to  shew, 
that  because  Rees  and  Chippenfield  thus  make  a  separate  contract  between  themselves, 
in  addition  to  the  one  made  by  Rees  on  behalf  of  his  principals,  the  plaintiffs,  the 
money  allowed  to  Chippenfield,  in  his  account  with  the  Bank,  is  not  a  consideration 
passing  to  Chippenfield  '  I  think  there  was  consideration  passing  between  them,  and 
consequently,  in  that  part  of  hi.s  plea,  the  defendant  also  fails.  This  is  not  at  all  like 
the  case  of  the  plaintifi's  themselves  making  the  bargain,  and  being  parties  to  the  fraud; 
so  far  from  that,  the  fraud  is  here  intended  to  Uike  ett'ect  against  them. 

GuKNEY,  B.,  and  RoLFE,  B.,  concurred. 

Rule  refused. 

[146]  Jones  v.  Good.w.  Exch.  of  Pleas.  April  20,  1841.— In  trespass  for  cutting 
into  the  plaintiff's  close,  and  carrying  away  the  soil,  the  proper  measure  of  damages 
is  the  value  to  the  plaintiff  of  the  "land  "removed,  not  the  expense  of  restoring  it 
to  its  original  condition. 

[S.  C.  1  Dowl.  (N.  S.)  50;  10  L.  J.  Ex.  275.  Referred  to,  mffKell  v.  School  for  Indi- 
gent Blml,  1882,  8  y.  B,  D.  367;  JFhilham  v.  Kershaw,  188.5,  16  Q.  B.  D.  614; 
In  re  Swan;   Wilham  v.  Sioan,  [1915]  1  Ch.  832.     See  further,  9  M.  &  W.  736.] 

This  was  an  action  of  trespass  for  digging  and  cutting  the  plaintiff's  close,  and 
carrying  away  therefrom  large  quantities  of  earth,  soil,  &c.  The  defendant  pleaded 
not  guilty  (by  statute).  At  the  trial  before  Tindal,  C.  J.,  at  the  last  Suffolk  Assizes, 
it  appeared  that  the  defendant,  in  his  character  of  commissioner  under  a  local  Paving 
Act  for  the  town  of  Sudbury,  had  directed  a  certain  ditch  to  be  widened,  and  in  so 
doing  had  caused  a  strip  of  a  field  belonging  to  the  plaintiff,  adjoining  the  ditch,  to 
be  cut  and  cariied  away ;  which  was  the  trespass  complained  of.  The  I'Ord  Chief 
Justice  directed  the  jury  to  give  such  damages  as  they  thought  the  plaintiff  had 
sustained  by  the  cutting  into  and  carrying  away  of  his  land  ;  and  the  jury  found  a 
verdict  for  the  plaintitt',  damages  £5. 

Kelly,  for  the  plaintiff,  now  moved  for  a  new  trial  on  the  ground  of  misdirection, 
contending  that  the  learned  Judge  ought  to  have  directed  the  jury  that  the  plaintiff 
was  entitled  to  such  a  sum,  by  way  of  d.images,  a,s  would  restore  the  land  tu  the 
condition  in  which  it  was  before  the  commission  of  the  trespass. 

Lord  Abinger,  C.  B.     I  think  there  is  no  ground  for  a  rule.     I  cannot  at  all  assent 
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to  the  principle  which  has  been  contended  for,  that  a  person  whose  land  has  been  cut 
into,  and  the  soil  carried  away,  is  therefore  entitled,  by  way  of  damages,  to  the  amount 
which  wonld  be  required  to  restore  the  land  to  its  original  condition.  All  that  he  is 
entitled  to  is  to  be  compensated  for  the  damage  he  has  actually  sustained. 

Alderson,  B.  I  am  of  the  same  opinion.  The  plaintiff  is  entitled,  by  way  of 
compensation,  to  what  the  land  [147]  was  worth  to  him.  If  the  principle  for  which 
Mr.  Kelly  contends  were  to  be  adopted,  it  would  follow  that  a  party  who  has  let  the 
sea  in  upon  the  land  of  another,  the  land  itself  being  worth  only  £20,  would  have 
to  pay,  by  way  of  damage.s,  the  expense  of  excluding  it  again  by  extensive  engineering 
operations.  The  same  ai'gument,  I  remember,  was  urged  in  an  action  brought  against 
the  Kegent's  Canal  Company  :  it  was  contended  that  they  were  bound  to  replace  the 
soil  the}'  had  taken  away,  or  to  pay  such  a  sum  in  damages  as  would  enable  the 
plaintifi"  to  do  so.  The  jury,  however,  did  not  adopt  that  view  of  the  case,  and  the 
Court  refused  to  disturb  their  verdict. 

KoLFE,  B.,  concurred. 

Rule  refused. 


Willis  v.  Snook.  Exch.  of  Pleas.  April  27,  1841.^ — The  affidavit  in  support  of  an 
application  for  a  capias,  under  the  1  &  2  Vict.  c.  110,  s.  3,  need  not  state  that 
the  deponent  has  probable  cause  for  believing  that  the  defendant  is  about  to  quit 
England  ;  it  is  sufficient  if  the  facts  stated  in  the  affidavit  enable  the  Judge  to 
form  that  belief. 

[S.  C.  10  L.  J.  Ex.  266 ;  5  Jur.  579.] 

The  defendant  in  this  case  having  been  arrested  by  virtue  of  a  capias  issued  upon 
a  judge's  order,  under  the  stat.  1  &  2  Vict.  c.  110,  s.  3,  a  rule  had  been  obtained  to 
shew  cause  why  he  should  not  be  discharged  out  of  custody,  on  the  ground  that  the 
affidavits  upon  which  the  order  was  made  did  not  sufficiently  establish  the  fact  that 
he  was  about  to  leave  the  kingdom. 

Piatt  having  shewed  cause  against  the  rule  on  the  merits, 

Erie,  in  support  of  it,  objected,  that  the  defendant  was  entitled  to  his  discharge,  on 
the  ground  that  in  the  affidavits  on  which  the  order  was  made,  none  of  the  deponents 
stated  that  they  had  probable  cause  for  believing  that  the  defendant  was  about  to 
leave  the  country  in  order  to  [148]  avoid  his  creditors ;  and  that  a  mere  statement 
of  circumstances,  upon  which  such  an  inference  was  to  be  founded,  was  not  sufficient. 
He  likened  it  to  the  case  of  an  application  for  a  criminal  information,  where  a  mere 
statement  of  circumstances  is  not  considered  sufficient,  but  the  Court  requires  that 
some  person  shall  swear  to  his  belief  of  the  existence  of  the  criminal  intention  imputed 
to  the  party  against  whom  the  application  is  made. 

Per  Curiam.  Such  an  allegation  is  usually  inserted  in  the  affidavits  on  which  a 
capias  is  applied  for,  but  it  is  not  at  all  essential,  and  when  it  is  inserted,  the  Judges 
pay  no  attention  to  it.  All  that  the  statute  requires  is,  that  "  the  plaintiff  shall 
by  affidavit  shew  to  the  satisfaction  of  the  Judge,  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England  : "  that  is,  that  the  probable 
cause  shall  appear,  from  the  facts  stated,  to  the  Judge  ;  it  does  not  mean  that  it  shall 
appear  to  the  deponent. 

Rule  discharged. 

Greenshield  v.  Pritchard.  Exch.  of  Pleas.  April  27,  1841. — The  Court  refused, 
after  the  lapse  of  a  year,  to  dischai'ge  a  party  who  had  been  arrested  under  a 
ea.  sa.  in  a  wrong  county,  although  he  swore  that  he  was  not  aware  of  that  fact 
until  ten  months  after  his  arrest,  and  that  he  then  applied  immediately  for  his 
discharge  to  a  Judge,  who  refused  to  interfere. 

[S.  C.  1  Dowl.  (N.  S.)  51  ;  10  L.  J.  Ex.  295 ;  5  Jur.  439] 

Peacock  moved  for  a  rule  to  shew  cause  why  the  defendant  should  not  be  discharged 
out  of  the  custody  of  the  sheriff  of  Oxfordshire,  upon  an  affidavit  of  the  defendant,  which 
stated  that  he  was  arrested  on  the  13th  of  April,  1840,  by  virtue  of  a  writ  of  ca.  sa. 
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directefl  to  the  sherifl"  of  Oxfordshire,  but  that  the  arrest  was  made  in  the  county 
of  Berks,  at  a  distance  of  more  than  900  y^i'ds  from  the  boundary  of  the  county  of 
Oxford ;  that  the  defendant  was  not  aware  of  the  last-mentioned  fact  until  the  month 
of  February,  1S41,  and  that  immediately  on  ascertaining  it  he  applied  to  a  Judge  to 
be  discharged,  who,  however,  refused  to  interfere.  Peacock  urged  that  [149]  the 
rule  which  requires  parties  complaining  of  irregularit\'  in  process  to  apply  to  the  Court 
promptly,  did  not  apply  where  the  proceeding  was  altogether  void,  as  in  this  case.     But. 

Per  Curiam.  We  cannot  interfere  after  such  a  length  of  time  has  been  allowed  to 
elapse  :  the  defendant  must  adopt  au}'  other  i-emedy  to  which  he  may  be  entitled. 

Rule  refused. 


Wells  v.  Foster.  Exch.  of  Pleas.  April  29,  1841. — A  compensation  granted  to 
a  public  civil  oiBcer  on  the  reduction  of  offices  in  his  department,  under  the 
i  &  o  Will,  i,  c.  21,  is  not  assignable  by  him. 

[S.  C.  10  L.  J.  Ex.  216  ;  5  Jur.  464.  Distinguished,  Spooner  v.  Payne,  1S52,  1  De  G. 
M.  &  G.  38S.  Dictum  adopted,  IFiUcock  \\  Terrell,  1878,  3  Ex.  D.  334.  Adopted, 
Birch  V.  Birch,  1883,  8  P.  D.  165 ;  Lucas  v.  Harris,  1886,  18  Q.  B.  D.  136.  Seealso, 
Morris  v.  xManesti/,  184-5,  7  Q.  B.  674.] 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated.  Plea,  non 
assumpsit.  At  the  trial  before  Lord  Abingei',  C.  B.,  at  the  Middlesex  sittings  after 
Hilary  Term,  it  appeared  that  the  defendant  had  held  a  situation  as  clerk  in  the 
Audit  OtBce  for  upwards  of  twenty  years,  up  to  the  year  1835,  when,  the  establish- 
ment being  reduced,  he  was  placed  on  a  retired  allowance  of  £130  a  year,  granted  to 
him,  not  for  life,  but  as  an  allowance  for  maintenance  until  he  should  be  called  on  to 
serve  again,  and  with  an  express  understanding  that  he  was  bound,  whenever  he  should 
be  called  upon,  to  re-enter  the  Audit  Office,  or  to  take  any  other  office  under  the 
Crown  of  equal  value.  In  1837,  the  defendant,  being  in  execution  at  the  suit  of  the 
plaintiff,  executed  to  him  an  assignment  of  this  annuity,  and  also  gave  a  warrant  of 
attorney  to  secure  the  payment  of  the  debt  by  instalments.  The  deed  of  assignment 
contained  a  covenant  that  the  defendant  had  good  title  to  assign  the  annuit}'.  In 
consideration  of  the  execution  of  this  deed,  the  defendant  was  discharged  from  custody. 
After  his  discharge,  the  plaintiff's  debt  remaining  unpaid,  he  obtained  an  injunction 
to  restrain  the  defend-[150]-ant  from  securing  or  assigning  over  any  part  of  his 
pension ;  which  was  subsequently  dissolved,  upon  the  terms  that  the  defendant's 
attorney  should  receive  the  pension  and  pay  it  into  a  banking-house,  and  that  the 
plaintiff  should  be  at  liberty  to  bring  any  action  he  might  be  advised,  for  the  amount 
so  paid  in.  The  present  action  was  biought  accordingly.  Upon  these  facts,  the 
Lord  Chief  Baron  directed  a  verdict  for  the  plaintiff,  damages  671.  10s.,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  the  defendant's  pension  was  not  assignable  in  law. 

Erie  having  obtained  a  rule  nisi  accordingly. 

Hoggins  now  shewed  cause,  and  contended  that  this  pension  or  annuity  was  not 
like  half-pay,  which  was  a  retaining  payment  for  future  services,  and  therefore  not 
assignable  ;  Flarly  v.  Odium  (3  T.  E.  681),  Lidderdale  v.  Duke  of  Mmdrose  (4  T.  K.  248), 
Pnddy  v.  Rose  (3  Mer.  102) ;  but  that  it  was  altogether  in  the  nature  of  a  compensation 
for  past  services,  and  when  once  granted,  could  not  be  withheld.  It  was  therefore 
subject  to  the  absolute  control  of  the  grantee,  and  he  might  assign  it  to  a  creditor. 
In  support  of  this  view,  he  referred  to  the  stat.  4  &  5  Will.  4,  c.  24,  s.  19.(rf) 

[151]  Erie  and  W.  J.  Alexander,  contra,  insisted  that  this  allowance  could  not 
be  assigned  ;  that  it  was  clearly  not  vested  in  the  defendant  absolutely,  for  his  life, 

{d)  Which  enacts,  that  every  person  to  whom  any  compensation  or  allowance,  in 
consequence  of  the  abolition  or  reduction  of  office,  shall  hereafter  be  granted,  shall  at 
all  times,  when  called  upon,  be  liable  to  fill,  in  any  part  of  his  Majesty's  dominions  in 
which  he  shall  have  already  served,  any  public  office  or  situation  under  the  Crown  for 
which   bis  previous  public  services  may  render  him  eligible  ;  and   that  if  he  shall 
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but  only  during  the  pleasure  of  Parliament ;  that  it  was  as  well  a  retainer  for  future 
as  a  compensation  for  past  services  :  and  that  the  defendant  might  even  be  considered 
as  being  still  in  the  public  service,  in  the  character  of  a  supernumerarv  clerk,  although 
not  now  performing  any  actual  duty.  They  cited  Barwick  v.  Reude  (1  H.  Bl.  fi27),  Palmer 
V.  Bale  (2  Brod.  &  B.  673  ;  6  Moore,  28),  Davis  v.  Duke  of  Marlborough  ( I  Swanst.  74), 
Ex  parte  Baitine  (4  B.  &  Adol.  690),  Gibson  v.  East  India  Gompany  (5  Bing.  N.  C.  262 ; 
7  Scott,  74). 

Lord  Abinger,  C.  B.  The  Court  are  of  opinion  that  this  pension  was  not  assign- 
able. It  stands  upon  the  same  footing  as  the  half-pay  of  an  officer  in  the  army.  It 
is  fit  that  the  public  servants  should  retain  the  means  of  a  decent  subsistence,  without 
being  exposed  to  the  temptations  of  poverty.  Besides,  the  defendant  may  be  assigning 
what  he  has  no  right  to  receive ;  for  his  pension  subsists  only  during  pleasure,  and  it 
depends  on  Parliament  whether  it  shall  be  continued  or  not.  The  rule  to  enter  a 
nonsuit  must  be  absolute. 

Parke,  B  I  concur  in  the  opinion  that  this  action  is  not  maintainable,  upon  the 
ground  that,  on  principles  of  public  policy,  the  allowance  granted  to  the  defendant 
was  not  assignable  by  him.  It  is  not  necessary  in  this  case  to  determine  whether 
this  is  an  allowance  to  which  the  defendant  is  entitled  as  a  matter  of  indefeasible 
right,  or  whether  it  [152]  is  payal)le  onlv  during  pleasure  ;  although  I  have  a  strong 
impression  that  it  subsists  only  during  the  joint  pleasure  of  the  Treasury  and  of 
Parliament,  by  which  the  fund  for  its  payment  is  provided.  On  the  other  hand, 
even  if  it  be  payable  only  during  pleasure,  it  appears  to  me  that  it  is  not  therefore,  in 
point  of  law,  the  less  assignaljle,  however  little  its  value  would  l)e  in  consequence  of 
its  being  liable  to  be  withdrawn  at  any  moment.  But  viewing  the  matter  on  the 
ground  of  public  policy,  we  are  to  look,  not  so  much  at  the  tenure  of  this  pension, 
whether  it  is  held  for  life  or  during  pleasure,  as  whether  it  is,  in  either  case,  such  a 
one  as  the  law  ought  to  allow  to  be  assigned.  The  correct  distinction  made  in  the 
cases  on  this  subject  is,  that  a  man  may  always  assign  a  pension  given  to  him  entirely 
as  a  compensation  for  past  services,  whether  granted  to  him  for  life,  or  merely  during 
the  pleasure  of  others.  In  such  a  case,  the  assignee  acquires  a  title  to  it  both  in 
equity  and  at  law,  and  may  recover  back  any  sums  received  in  respect  of  it  by  the 
assignor,  after  the  date  of  the  assignment.  But  where  the  pension  is  granted  not 
exclusively  for  past  services,  Ijut  as  a  consideration  for  some  continuing  duty  or  service, 
although  the  amount  of  it  may  be  intluenced  by  the  length  of  the  service  which  the 
party  has  already  performed,  it  is  against  the  policy  of  the  law  that  it  should  be 
assignable.  Under  the  terms  of  the  stat.  4  &  5  Will.  4,  c.  24,  the  party,  if  an  inferior 
officer,  is  liable  at  any  time  to  be  called  upon  to  serve  the  public  again  ;  in  the  mean 
time  a  reduced  allowance  is  awarded  to  him,  in  consideration  of  his  holding  himself  in 
readiness  for  that  purpose.  This  is  the  case  of  an  officer  who  has  received  a  compen- 
sation on  account  of  a  reduction  in  the  number  of  the  persons  of  his  class  employed  in 
the  office  to  which  he  belonged  ;  and  by  the  terms  of  the  19th  section,  all  such  persons 
are  bound  to  give  their  services  again  to  the  public,  if  called  upon,  and  in  the  event 
of  their  refusal  to  do  so,  are  liable  to  forfeit  their  pension  [153]  altogether.  1  cannot 
assent  to  the  argument  that  this  pension  cannot  be  taken  away,  for  it  appears  to  me 
to  be  clear  from  the  .30th  section  of  the  act,  that  this  gentleman,  so  far  as  the  question 
of  his  retainer  or  discbarge  is  concerned,  is  exactly  in  the  same  position  as  if  he  were 
in  full  employment  or  on  full  pa}^ ;  that  he  is  equally  liable  to  be  dismissed  at  any 
moment,  either  for  positive  misconduct,  or  on  any  ground  which  would  render  him  an 
unfit  person  to  remain  in  the  service  of  the  Crown.     I  think  the  true  view  of  this  case 

decline,  when  called  upon  so  to  do,  to  take  upon  himself  such  office  or  situation,  and 
execute  the  duties  thereof  satisfactorily,  being  in  a  competent  state  of  health,  he  shall 
forfeit  his  right  to  any  compensation  or  allowance  which  may  have  been  granted  to 
him  in  respect  of  any  former  services. 

Sect.  30  enacts,  "  that  nothing  in  this  act  contained  shall  extend  or  be  construed 
to  extend  to  give  any  person  an  absolute  right  to  compensation  for  past  services  or  to 
any  superannuation  or  retiring  allowance  under  this  act,  or  to  deprive  the  commissioners 
of  his  Majesty's  Treasury,  and  the  heads  or  principal  officers  of  the  respective  depart- 
ments, of  their  power  and  authority  to  dismiss  any  person  from  the  public  service 
without  compensation." 

The  Audit  Office  is  one  of  the  offices  mentioned  in  the  schedule  to  this  act. 
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is,  that  the  defendant  is  still  to  be  considered  as  in  the  public  service,  although  not 
at  present  actuall\-  performing  any  duty  in  it ;  and  that  the  compensation  allotted  to 
him  under  this  act  is  by  way  of  salary,  the  object  of  which  is  to  enable  him  to  maintain 
such  a  position  in  life  as  will  save  him  from  the  necessity  of  risking  his  character,  by 
incurring  those  temptations  which  persons  reduced  to  poverty  are  necessarily  exposed 
to,  and  which  would  render  him  an  unfit  person  to  be  again  emploverl  as  a  servant  of 
the  Crown.  For  this  purpose,  public  policy  requires  that  he  should  not  be  permitted 
to  assign  it  away. 

Alderson,  B.  I  am  also  of  opinion  that,  on  grounds  of  public  policy,  this  pension 
is  not  assignable,  and  that  in  this  respect  it  stands  on  the  same  footing  as  an  ofKcer's 
half-pay.  The  observations  of  Lord  Kenyon,  in  Flarty  v.  Odium,  are  very  forcible, 
and  apply  fully  to  the  present  case.  It  appears  to  me  that  the  defendant  is  a  super- 
numerary officer  in  the  pay  of  the  Crown,  although  not  at  the  present  moment  actually 
employed  ;  he  may  be  called  into  active  employment  again  whenever  his  services  are 
required  by  the  Crown.  I  think  he  is  within  the  30th  section  of  the  act,  and  is  now 
liable  to  dismissal  for  misconduct  or  unfitness  for  ser^•ice. 

My  Brother  Eolfe  requested  me,  before  he  left  the  Court,  to  state  that  he  is  of 
the  same  opinion. 

Rule  absolute. 


[154]  Eyke  r.  Shelley.  Exch.  of  Pleas.  April '29,  1841. — "Where,  in  an  attorney's 
bill  of  costs,  several  items,  not  for  fixed  fees  but  of  a  discretionary  nature,  had 
no  charges  set  opposite  to  them,  and  others  were  charged,  some  too  low  and  some 
too  high  ;  and  the  Master,  on  taxation,  reduced  the  latter  to  the  proper  .scale,  but 
declined  to  increase  the  former,  or  to  insert  the  charges  omitted  altogether ;  the 
Court  refused  to  review  the  taxation. 

[S.  C.  1  Dowl.  (X.  S.)  83  ;  10  L.  J.  Ex.  29.5  ;  5  Jur.  439.] 

This  was  an  action  on  an  attorney's  bill.  The  plaintiff  having  obtained  judgment 
on  demurrer  (6  M.  &  W.  269),  the  defendant  obtained  an  order  for  staying  all  pro- 
ceedings in  the  action,  the  plaintiff's  bill  to  be  referred  to  the  Master  for  taxation, 
and  the  defendant  undertaking  to  paj'  the  amount  which  should  be  found  on  taxation 
to  be  due.  On  the  examination  of  the  bill  before  the  Master,  it  was  found  to  contain 
several  items  against  which  no  charge  was  inserted  ;  other  items  (which  were  not  in 
respect  of  any  fixed  fees,  but  were  discretionary  charges)  were  charged,  some  too  high, 
and  some  too  low.  The  Mastei'  reduced  the  former  to  the  proper  amount,  but  declined 
either  to  insert  anv  sums  for  the  items  left  in  blaidv,  or  to  increase  the  items  which 
were  undercharged.  The  total  amount  of  the  charges,  if  altered  as  was  desired,  would 
not  have  exceeded  the  amount  of  the  bill  as  delivered. 

Peacock  now  moved  for  a  review  of  the  taxation,  and  urged  that  the  Master  ought 
to  have  allowed  the  charges  omitted,  and  to  have  increased  those  which  were  under- 
charged to  the  proper  amount.     But 

Per  Curiam.  There  is  a  great  difference  between  charges  made  in  respect  of  fees, 
the  amount  of  which  is  fixed  and  known,  and  charges  which  are  merely  discretionary. 
The  plaintiff,  by  inserting  the  charges  in  his  bill  at  the  amounts  he  has  done,  has  put 
his  own  value  upon  his  labour,  and  cannot  now  call  upon  the  Court  to  increase  it. 

Itule  refused. 


[155]  PiOACH  AM)  Others  r.  Wright.  Exch.  of  Pleas.  April  29,  1841.— The 
sheriff  having  taken  in  execution  goods  which  the  defendant,  who  was  one  of 
the  administrators  of  an  intestate  person,  had  become  possessed  of  undei'  a  sale 
from  his  co-administrator,  was  served  with  a  notice  from  another  p.uty,  that  he 
and  others  were  also  entitled  to  shares  in  the  goods,  as  next  of  kin  to  tlie  intestate, 
and  that,  upon  a  bill  tiled  by  them  in  the  Court  of  Chancery,  the  defendant  had 
been  restrained  by  injunction  from  selling,  mortgaging,  or  disposing  of  the  goods, 
and  that  they  should  hold  the  sherilf  answerable  for  all  loss  and  damage  occasioned 
by  the  seizure  : — Held,  that  this  was  not  such  a  claim  as  entitled  the  sheriff  to 
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apply  for  relief  under   the   Interpleader  Act. — Quaere,  whether  the  Court  will 
grant  such  relief  in  any  case  where  the  claim  is  of  a  merely  equitable  nature  ? 

[S.  C.  1  Dowl.  (N.  S.)  56 ;  10  L.  J.  Ex.  267.     Referred  to,  Richards  v.  Jenkins, 

1886,  17  Q.  B.  D.  .549.] 

In  this  case  E.  V.  Williams,  on  behalf  of  the  sheriff  of  Glamorganshire,  moved  for 
an  interpleader  rule.  The  circumstances  of  the  case,  as  disclosed  in  the  affidavits, 
were  as  follows  : — 

The  sheriff  having,  on  the  6th  of  March  last,  seized  a  ship  in  the  possession  of  the 
defendant,  William  Charles  Wright,  called  the  "Stephen  Wright,"  under  a  fieri  facias 
at  the  suit  of  the  plaintiff's,  was  served  on  the  8th  of  April  with  a  notice  by  the 
attornej's  of  Frederick  Owen  Dickens  and  Anna  Eliza  his  wife,  stating,  that  a  bill 
had  been  filed  in  the  Court  of  Chancery,  on  the  25th  of  June,  IS-tO,  by  the  said 
F.  0.  Dickens  and  Anna  Eliza  his  wife,  against  the  defendant  W.  C.  Wright  and 
others,  wherein  it  was  alleged,  that  the  said  Anna  Eliza  Dickens  was  one  of  the 
children  and  next  of  kin  of  John  Wright,  who  died  in  the  year  1839,  intestate, 
leaving  the  defendant  W.  C.  Wright,  and  the  other  defendants  therein  named,  his 
other  children  and  next  of  kin  ;  that  the  said  F.  0.  Dickens,  in  right  of  his  wife  as 
one  of  such  next  of  kin,  became  entitled  to  a  share  of  the  residue  of  the  estate  of  the 
said  intestate ;  that  the  defendant  AV.  C.  Wright  and  Elizabeth  Clark  Hawkes,  the 
wife  of  George  Hawkes,  one  of  the  defendants  to  the  said  bill,  Ijeing  two  of  the  chil- 
dren and  next  of  kin  of  the  said  intestate,  had  procured  letters  of  administration  to 
be  gi-anted  to  them,  and  were  thereby  possessed  of  the  estate  of  the  intestate,  and  of 
the  said  ship,  called  the  "  Stephen  Wright,"  as  part  thereof  ;  that  by  agreement  between 
the  said  George  Hawkes  and  the  said  W.  C.  Wright,  the  said  ship  had  been  trans- 
ferred to  W.  C.  Wright  for  the  sum  of  £2000,  which  had  not  been  paid  ;  and  that, 
in  pursuance  of  the  prayer  of  the  said  bill,  a  writ  of  in-[156]-iunction  had  issued  out 
of  the  Court  of  Chancery,  whereby  the  said  W.  C.  Wright  was  restrained  from  selling, 
mortgaging,  or  in  any  maimer  disposing  of  the  said  ship.  The  notice  then  stated, 
that  in  consequence  of  the  above-mentioned  facts,  the  said  ship  had  alwa\'s,  from  the 
death  of  the  said  intestate,  remained  a  part  of  his  estate  and  effects,  and  that  no 
property  in  the  same  passed  to  the  defendant  W.  C.  Wright ;  and  that  the  said 
F.  0.  Dickens  and  Anna  Eliza  his  wife,  on  behalf  of  themselves  and  of  the  other 
parties  interested  in  the  estate  of  the  intestate,  would  hold  the  sheriff'  answerable  for 
the  loss  and  damage  occasioned  to  them  by  the  levy  on  and  seizure  of  the  said  ship. 

E.  V.  Williams  contended,  that  under  these  circumstances  the  sheriff'  was  entitled 
to  relief.  The  question  in  this  case  is  one  substantially  between  the  execution  creditors 
and  the  claimants  under  the  estate  of  the  intestate,  which  ought  to  be  disposed  of 
between  them  independently  of  the  sheriff.  The  parties,  by  the  form  of  their  notice, 
have  put  in  a  legal,  not  a  mere  equitable  claim,  by  stating  that  no  property  in  the 
ship  pa.ssed  to  the  defendant :  and  the  proper  course  would  seem  to  be,  to  direct  an 
issue  to  be  tried  at  law  between  those  parties  and  the  execution  ci'editors,  whether 
the  ship  was  part  of  the  personal  estate  of  the  intestate,  or  was  liable  to  be  taken  in 
execution  as  the  property  of  the  defendant  Wright.  [Rolfe,  B.  Is  not  the  question 
whether  the  ship  belongs  to  the  defendant  proprio  jure,  so  as  to  be  liable  to  an  execu- 
tion for  his  debts,  or  whether  he  holds  it  only  as  a  trustee  for  himself  and  others  ?] 
If  the  property  forms  part  of  the  estate  of  the  intestate,  the  sheriff',  by  selling  it,  would 
be  liable  to  an  action  at  the  suit  of  the  administrator,  because  the  property  would  be 
changed  by  the  sale  :  IVkale  v.  Booth  (4  T.  R,  625,  n.  ;  4  Dougl.  36).  "[Parke,  B. 
In  Farr  v.  Newman  (4  T.  R.  621),  it  was  held  that  the  goods  of  a  testator  [157]  in 
the  hands  of  his  executor  could  not  be  taken  in  execution  upon  a  judgment  against 
the  executor  in  his  own  right.  Alderson,  B.  The  claimant  here  is  not  the  adminis- 
trator, and  could  not  therefore  bring  any  action  to  try  the  question.]  Still  the  sheriflf 
is  in  jeopardy,  because  if  he  proceeds  to  a  sale,  the  Couit  of  Chancery  may  order  an 
action  to  be  brought  against  liim  in  the  name  of  the  administrators,  for  the  benefit  of 
the  parties  applying  for  the  injunction,  and  then  he  would  be  in  jeopai'dy  from  having 
sold  the  goods  in  defiance  of  a  notice  from  those  parties. 

Parke,  B.  I  think  no  rule  ought  to  be  granted  in  this  case.  It  seems  to  me 
that  there  is  no  ground  for  saying  that  this  ship  ever  formed  part  of  the  assets 
appropriated  to  the  next  of  kin,  by  whom  the  bill  in  equity  was  filed.  If  it  belongs 
to  them,  they  may  bring  an  action  against  the  sheriff";  or  the  question  may  be  tried 
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by  an  action  brought  against  the  sherifi'  by  all  the  administrators.  In  the  present 
case,  the  claim  arises  out  of  proceedings  in  equitj-,  and  in  the  case  of  S/uiyess  v. 
Clau<le,{a)  it  was  decided  by  my  Brother  Patteson  that  the  Interpleader  Act  does 
not  apply  to  claims  in  equity.  If  an  execution  creditor,  under  such  circumstances, 
refuse  to  indemnify  the  sheriff,  the  proper  course  for  him  is  to  apply  to  the  Court, 
not  under  the  Interpleader  Act,  but  to  enlarge  the  time  for  making  a  return  to 
the  writ. 

Alderson,  B.  I  do  not  think  we  should  be  justified  in  calling  upon  the  next 
of  kin  to  come  in  and  state  their  claim  under  the  Interpleader  Act.  This  is  a  claim 
on  which  they  could  not  sustain  any  action  at  law  against  the  sheriff  in  their  own  name, 
however  they  might  do  so  through  the  medium  of  the  administrators.  The  issue  that 
would  be  tried  between  them  and  the  defendant  [158]  Wright  would  afford  no  relief 
to  the  sheriff".  Our  jurisdiction  is  confined  to  the  eases  of  claims  actually  made  ;  but 
what  has  taken  place  here  is  not  the  making  of  a  legal  claim,  but  only  the  statement 
of  an  equitable  interest. 

RoLFE,  B.,  concurred. 

Rule  refused. 

Doe  d.  P.\rsoxs  v.  Heather.  Exch.  of  Pleas.  April  29,  1841. — A  declaration  in 
ejectment  laid  the  demise  on  the  -3 1st  of  October  (without  mentioning  an\'  year). 
At  the  trial,  the  lessor  of  the  plaintiff  proved  a  title  in  himself  on  the  31st  of 
October,  1840: — Held,  first,  that  this  was  not  a  variance  between  the  declaration 
and  the  proof,  so  as  to  empower  the  Judge  at  the  trial  to  amend  the  declaration 
under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  23,  by  inserting  the  year:  secondly,  that 
the  omission  was  no  ground  of  nonsuit. — Semble,  that  the  defendant's  proper 
course  in  such  case,  is  to  apply  to  the  Court  to  compel  the  plaintiff'  to  insert  the 
correct  date. 

[S.  C.  1  Dowl.  (X.  S.)  64 :  10  L.  J.  Ex.  296 ;  o  Jur.  755.] 

In  this  ejectment,  the  demise  was  laid  on  the  31st  of  October  (not  mentioning  any 
year).  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings  after  last  term,  the 
plaintift"'s  counsel  applied  to  his  Lordship  to  amend  the  declaration  under  the  statute 
3  &  4  Will.  4,  c.  42,  s.  23,  by  adding  the  year  1840,  conformably  with  the  evidence, 
which  shewed  the  lessor  of  the  plaintiff's  title  then  to  have  accrued.  The  amendment 
was  made  accordingly,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit ;  and  a  veidict  passed  for  the  plaintiff",  a  certificate  being  also  granted  for 
immediate  possession. 

Leahy  having  obtained  a  rule  nisi  for  a  nonsuit,  pursuant  to  the  leave  reserved, 
and  also  for  restitution  of  the  premises  to  the  defendant ; 

G.  T.  White  now  shewed  cause.  First,  this  was  a  case  in  which  the  Judge  had 
power  to  amend  the  record  at  nisi  prius,  under  the  statute,  this  lieing  a  variance 
between  the  declaration  and  the  evidence.  But  at  all  events,  the  omission  of  the  year 
is  no  ground  of  nonsuit.  It  is  not  necessary,  in  stating  the  title  in  ejectment,  to 
mention  any  year  at  all.  In  Small  d.  Baker  v.  Cole  (2  Burr.  1159),  the  pleadings  were 
[159]  intitled  as  of  Hilary  Term,  1  Geo.  3,  but  the  lease  declared  on  was  alleged  to 
be  made  "in  the  33rd  year  of  the  said  king,"  which  was,  at  the  time  of  the  decision 
of  the  case  (Easter  Term,  1  Geo.  3),  an  impossible  date  ;  but  the  Court,  on  motion  in 
arrest  of  judgment,  held  that  this  was  not  the  case  of  setting  out  a  defective  title,  but 
was  only  a  title  defectively  or  improperly  set  out ;  and  that  no  amendment  was  needed. 
In  Doe  d.  Uardumn  v.  Pilkington  (4  Burr.  2447),  Lord  Mansfield  says — "An  ejectment 
is  a  mere  fictitious  action.  The  demise  is  a  mere  matter  of  form  :  it  does  not  exist.  It 
is  not  like  a  real  title."  There  an  amendment  was  made  in  the  date  of  the  demise,  to 
prevent  the  title  from  being  baned  by  a  fine. 

No  counsel  appeared  to  support  the  rule. 

Parke,  B.  The  rule  must  be  discharged.  As  to  the  amendment,  the  Judge  at 
Xisi  Prius  had  no  such  power  in  this  c;ise.  This  is  not  a  question  of  variance  between 
the  declaration  and  the  proof,  but,  if  anything,  is  a  defect  in  the  declaration  itself. 
It  turns  out  that  the  lessor  of  the  plaintiff  had  a  title  to  these  premises  on  the  31st  of 

(a)  1  Dowl.  P.  C.  505.     See,  however,  rulncy  v.  Tring,  5  M.  &  W.  425. 
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October,  1840,  and  the  declaration  is  applicable  to  the  31st  of  October  in  any  year,  so 
that  his  case  is  proved.  Consequently,  if  this  be  any  objection  at  all,  it  coald  only 
be  made  available  on  motion  in  arrest  of  judgment,  although  it  would  probably  even 
then  have  failed,  on  the  authority  of  the  eases  which  have  been  referred  to.  We 
need  not,  however,  decide  that  point  at  present,  because  this  motion  is  to  enter  a  non- 
suit, which  we  clearly  cannot  do.  A  defendant  has  no  opportunity  of  demurring 
to  a  declaration  in  ejectment ;  he  must  plead  not  guilty  ;  and  if  he  considers  himself 
prejudiced  by  the  uncertainty  of  the  date  of  the  demise,  his  proper  course  is  to  apph' 
to  the  [160]  Court  to  compel  the  plaintifi'  to  insert  the  correct  date.  In  the  present 
case,  he  has  chosen  to  go  down  to  trial,  and  has  let  slip  his  opportunity  of  having  the 
amendment  made. 

The  other  Barons  concurred. 

Kule  discharged. 

Stewart  v.  Cauty.  Exch.  of  Pleas.  April  17,  1841. — In  an  action  for  the  non- 
acceptance  of  railway  shares,  which  by  the  contract  (made  at  Liverpool  through 
brokers)  were  to  be  delivei-ed  in  a  reasonable  time,  a  written  rule  of  the  Liverpool 
Stock  Exchange,  stated  to  be  acted  upon  by  all  the  Liverpool  In-okers — "  that  the 
seller  of  shares  was  in  all  cases  entitled  to  se\en  days  to  complete  his  contract 
by  delivery,  the  time  to  be  computed  from  the  day  on  which  he  was  acquainted 
with  the  name  of  his  transferee  " — was  held  admissible  on  an  issue  vrhether  the 
plaintiff  within  a  reasonable  time  was  ready  and  willing  and  offered  to  transfer 
the  shares  ;  although  it  was  not  proved  that  either  of  the  parties,  or  their  brokers, 
was  a  member  of  the  Liverpool  Stock  Exchange. — In  such  action,  the  proper 
measure  of  damages  is  the  difference  of  the  prices  of  the  shares  according  to  the 
contract,  and  on  the  day  when  they  were  resold  by  the  \'endor,  such  resale  being 
within  a  reasonable  time. 

[S.  C.  10  L.  J.  Ex.  348;  5  Jur.  411.] 

This  was  an  action  of  assumpsit,  for  not  accepting  certain  half-shares  in  the  Great 
Western  Railway,  agreed  to  be  sold  b3'  the  plaintiff'  to  the  defendant.  The  declaration 
stated,  that  the  shares  were  by  the  contract  to  be  delivered  in  a  reasonable  time,  and 
averred  that  within  such  reasonable  time  the  plaintifi"  was  ready  and  willing  and  offered 
to  transfer  the  shares  to  the  defendant,  but  that  the  defendant  discharged  him  fi'om 
transferring  the  same  ;  arid  alleged  a  breach  in  non-acceptance  of  the  shares.  The 
defendant  pleaded,  first,  non  assumpsit;  secondly,  that  the  plaintiff  was  not  within  a 
reasonable  time  readv  and  willing,  nor  did  he  oflFer  to  transfer  the  said  shares  to  the 
defendant,  modo  et  forma;  thiidly,  a  traverse  of  the  defendant's  having  discharged 
the  plaintiff'  from  transferring  the  shares  ;  and  fourthly,  that  the  defendant  was  ready 
and  willing  to  accept  and  pay  for  the  shares  within  a  reasonable  time,  but  that  the 
plaintiff  refused  to  transfer  the  same,  whereupon  the  defendant  rescinded  the  contract. 
The  plaintiff'  joined  issue  on  the  three  first  pleas,  and  replied  to  the  fourth  by  a 
traverse  of  his  alleged  refusal  to  transfer  the  shares  ;  on  which  replication  also  issue 
was  joined. 

[161]  At  the  trial  before  Eolfe,  B.,  at  the  last  Liverpool  Assizes,  it  appeared  that 
the  contract  in  question  was  made  at  Liverpool,  between  the  i-espective  brokers  of  the 
plaintiff"  and  defendant,  on  the  2Gth  of  August,  1840.  At  that  time,  however,  the 
names  of  their  principals  were  not  mentioned ;  and  it  was  not  until  the  31st  of  August 
that  the  name  of  the  defendant,  as  the  purchaser,  was  disclosed.  The  defendant  then 
pressed  for  a  transfer  of  the  shares,  and  on  the  plaintiff's  neglecting  to  transfer  them, 
the  defendant,  on  Saturday  the  -Sth  of  September,  gave  him  notice  that  he  would  not 
accept  them,  unless  they  were  ready  by  the  following  Monday.  On  the  Monday  the 
defendant  had  notice  that  the  shares  were  ready  for  delivery,  but  he  then  repudiated 
the  contract  altogether,  and  refused  to  accept  them.  On  the  15th  of  September,  the 
plaintiff'  resold  the  shares,  at  a  loss  of  £161  from  the  price  agreed  for  by  the  defendant, 
and  this  action  was  brought  to  recover  that  sum.  For  the  purpose  of  proving  the 
averment  that  the  plaintiff  was  ready  and  willing  and  offered  to  transfer  the  shares 
in  a  reasonable  time,  the  plaintiff's  counsel  tendered  in  evidence  a  copy  of  the  rules 
of  the  Stock  Exchange  at  Liverpool,  which,  it  was  stated,  were  acted  on  by  all  the 
brokers  carrying  on  business  in  Liverpool ;  one  of  which  was,  that  the  seller  of  shares 
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was  ill  all  cases  entitled  to  seven  days  to  complete  his  contract  by  deliven',  the  time 
to  be  computed  from  the  day  on  which  he  was  made  acquainted  with  the  name  of  his 
transferee.  It  was  proved  also,  that  this  rule  had  been  shewn  to  the  defendant  at  the 
time  of  the  bargain,  on  the  31st  of  August ;  l)ut  it  did  not  appear  that  either  of  the 
parties,  or  their  brokers,  was  a  member  of  the  Liverpool  Stock  Exchange.  This 
evidence  was  objected  to  on  the  part  of  the  defendant,  but  was  admitted  by  the  learned 
Judge.  His  Lordship,  in  summing  up,  directed  the  jury,  that  if  they  were  of  opinion 
that  the  defendant  had  broken  his  contract,  the  plaintitl'  was  bound  to  resell  the  shares 
within  as  short  a  time  as  he  reasonably  [162]  could,  and  if  he  did  so,  was  entitled  to 
damages  up  to  the  time  of  such  resale.  The  jury  found  a  verdict  for  the  plaintiff  for 
the  whole  amount  claimed. 

Crompton  now  moved  for  a  new  trial.  First,  the  evidence  of  the  rules  was 
improperly  received.  Those  rules  were  not  in  any  way  evidence  for  the  plaintiff. 
They  were  not  shewn  to  the  defendant  as  part  of  the  contract.  And  the  usage  of 
any  particular  set  of  mercantile  houses  is  not  evidence  to  bind  third  parties  [Kolfe,  B. 
I  told  the  jury  that  the  defendant  was  not  bound  by  them,  but  that  they  were  cogent 
evidence  of  what  was  reasonable  time.]  It  is  in  effect  setting  up  a  usage  or  custom, 
which  cannot  be  proved,  although  it  may  be  disproved,  by  a  number  of  individual 
instances.  Secondly,  the  learned  Judge  misdirected  the  jury  as  to  the  measure  of 
damages.  The  damages  ought  only  to  have  been  calculated  up  to  the  Monday,  the 
7th  of  September,  when  the  defendant  declared  oft',  whereas  they  were  calculated  up 
to  the  resale  of  the  shares  on  the  15th.  The  damages,  in  such  a  case,  are  to  be 
measured  by  the  difference  between  the  contract  price,  and  the  price  at  the  time  of 
the  repudiation  of  the  contract.  The  jury,  in  eftect,  acted  upon  the  rules  as  to  the 
damages  also. 

Alderson,  B.  I  think  there  should  be  no  rule  on  either  of  these  points.  It 
appears  to  me  that  my  Brother  Kolfe  was  quite  right  in  admitting  the  rules  in  evidence, 
not  as  binding  the  defendant,  but  as  ascertaining  the  practice  of  brokers  in  Liverpool, 
as  a  guide  to  the  determination  of  what  was  reasonable  time  under  all  the  circumstances 
of  this  case  ;  whether  what  was  reasonable  time  under  ordinary  circumstances  was  not 
so  in  this  instance.  As  to  the  other  point,  the  damages  are  to  be  calculated  at  the 
difference  between  the  contract  price,  and  the  price  to  be  obtained  within  a  reasonable 
time  after  the  breach  of  [163]  the  contract ;  and  it  was  for  the  jury  to  say  what  was 
such  reasonable  time.  I  do  not  see  that  they  formed  a  wrong  conclusion,  and  they 
certainly  were  not  misdirected. 

GuRNEY,  B.,  and  KoLFE,  B.,  concurred. 

The  rule  for  a  new  trial  was  therefore  refused  ;  but  a  i-ule  nisi  was  granted  for 
arresting  the  judgment,  which  was  discharged  in  Trinity  Term. 

The  Attorney-General  v.  Kingston.  Exch.  of  Pleas.  April  24,  1841.— An 
action  brought  in  another  court  against  a  revenue  officer  for  the  value  of  goods 
seized  by  him  for  a  breach  of  the  revenue  laws,  will  be  removed  into  this  Court, 
on  the  application  of  the  Attorney-General,  at  any  stage  of  the  proceedings. — And 
the  affidavit  in  support  of  such  application  was  held  to  be  properl}'  intitled  as 
between  the  Attorney-General  and  the  plaintiff  in  the  action,  pi'oceediugs  having 
been  commenced  for  the  condemnation  of  the  goods,  although  no  information  had 
yet  been  filed  in  this  Court. 

[S.  C.  1  Dowl.  (N.  S.)  358,  450;  5  Jur.  580.] 

The  defendant  having  entered  a  claim  to  a  quantity  of  coffee,  which  had  been 
seized  by  a  custom-house  officer  of  the  name  of  Dabbs  for  a  breach  of  the  reveinie  laws, 
it  was  given  up  to  him  upon  his  entering  into  recognizances  to  the  Crown,  pursuant 
to  the  Stat.  3  &  4  Will.  4,  c.  53,  s.  101.  The  Crown  issued  a  writ  of  appraisement, 
with  a  view  of  ])ro('ee(ling  to  the  condemnation  of  the  coffee  ;  but  before  any  informa- 
tion was  actually  tiled,  the  defendant  commenced  an  action  of  trover  against  Dabbs, 
in  the  Court  of  Common  Pleas,  to  recover  the  value  of  the  coftee,  to  which  Dabbs 
appeared  and  pleaded.  On  the  first  day  of  this  term,  the  Attorney-General,  on  the 
authority  of  the  case  of  Cawtlvorne  v.  CamjMl  (1  Anstr.  205,  n.),  obtained  a  rule  to 
shew  cause  why,  in  order  to  the  trial  of  the  said  information,  the  cause  of  Kinijslon 
V.  Dabbs  should  not  be  removed  out  of  the  Court  of  Common  Pleas  into  this  Court, 
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and  when  so  removed,  should  not  be  in  the  same  state  of  advancement  as  it  was  in  the 
former  Court.  The  affidavit  in  support  of  the  rule  was  intitled  "  Between  her  Majesty's 
Attorney  General  and  John  Kingston."     Against  this  rule 

F.  V.  Lee  now  shewed  cause,  and  admitted  that  the  cases  [164]  of  Caivthorne  v. 
Campbell,  and  Siddon  v.  East  (1  C.  &  J.  12),  were  authorities  to  shew  that  this  applica- 
tion must  be  granted,  if  it  had  been  made  in  time ;  but  contended  that  it  was  too  late, 
after  the  defendant  in  the  action  had  appeared  and  pleaded.  He  objected  also,  that 
the  affidavit  ought  to  have  been  intitled  "  The  Attorney-General,  informant,  in  a  cause 
of  Kingston  v.  JJabb-s,"  no  information  having  yet  been  filed,  and  the  application  having 
reference  to  the  cause.  Thirdly,  he  urged  that  the  Crown  were  not  entitled  to  this 
rule  until  an  information  had  been  filed  in  this  Court :  and  lastly,  that,  at  all  events, 
it  ought  not  to  be  made  absolute  except  upon  payment  of  costs,  inasmuch  as,  until  the 
trial  of  the  information,  it  was  uncertain  whether  the  defendant  might  not  succeed 
in  the  action  of  trover. 

The  Attorney  General  (Jervis  with  him)  in  support  of  the  rule.  The  application 
is  simply  to  remove  the  cause  ;  and  for  the  defendant's  benefit  the  Crown  undertakes 
that  it  shall  be  as  forward  in  this  Court  as  in  the  Court  of  Common  Pleas.  It  matters 
not,  therefore,  in  what  stage  the  proceedings  in  the  action  are.  Secondly,  the  affidavit 
is  rightly  intitled.  If  it  had  been  intitled  in  the  cause  of  Kingsfoii  v.  Dabbs,  it  would 
have  been  bad,  for  there  is  no  such  cause  in  this  Court ;  but  there  is  a  cause  of  The 
Attorney -General  v.  Kingston  pending  in  this  Court.     He  was  then  stopped. 

Alderson,  B.  It  appears  to  me  that  all  the  objections  taken  on  the  part  of  the 
defendant  have  failed,  and  that  the  rule  must  therefore  be  absolute.  First,  as  to  the 
title  of  the  affidavit.  In  the  first  place,  we  cannot  be  called  on  to  determine  such  a 
question  as  whether  an  affidavit  is  properl_y  intitled,  upon  conflicting  statements  made 
in  counter  affidavits ;  but  further,  it  appears  that  proceedings  were  [165]  actually 
going  on  in  this  Court  at  the  suit  of  the  Attorney-General  against  this  defendant,  for 
the  condemnation  of  the  goods,  at  the  time  when  this  rale  was  moved  for.  The 
affidavit,  therefore,  is  quite  sufficient.  Next,  it  is  .said,  that  the  application  comes  too 
late,  not  having  been  made  before  plea  pleaded  in  the  action  in  the  Common  Pleas. 
But  there  is  no  principle  for  that :  the  basis  of  our  jurisdiction  is,  that  it  is  a  contempt 
of  this  Court  to  proceed  in  another  Court  against  a  revenue  officer  for  a  matter  done 
by  him  in  the  execution  of  his  duty  ;  and  this  Court  has  authority,  therefore,  to  inter- 
fere at  any  stage  to  remove  the  proceedings  thus  improperly  commenced.  As  to  the 
costs,  it  would  be  absurd  to  award  costs  to  a  party  who  has  proceeded  improperly  in 
a  wrong  Court. 

GuKNEY,  B.,  and  Eolfe,  B.,  concurred. 

Rule  absolute. 

FiSK  V.  Masterman  and  OTHER.S.  Exch.  of  Pleas.  April  26,  1841.— An  insurance 
was  effected  on  the  12th  of  April  on  a  cargo  of  cotton  then  at  sea,  by  five  several 
policies,  at  the  rate  of  50  guineas  per  cent. ;  and  on  the  1 3th,  news  of  the  vessel's 
safety  having  arrived,  a  further  insurance  was  bona  fide  etiected  by  six  different 
policies,  at  ten  and  five  guineas  per  cent.  The  latter  insurance,  added  to  the 
former,  exceeded  in  amount  the  value  of  the  subject-matter  insured,  but  the 
former  of  itself  did  not : — Held,  that  the  assured  were  entitled  to  a  return  of 
premium  on  the  amount  of  the  over-insurance,  to  which  the  underwriters  who 
subscribed  the  policies  of  the  13th  of  April  were  to  contribute  rateably,  in  pro- 
portion to  the  sums  insured  by  them  respectively  (the  amount  of  over-insurance 
to  be  ascertained  by  taking  into  account  all  the  policies) ;  but  that  no  return  of 
premium  was  to  be  made  in  respect  of  the  policies  eifected  on  the  12th. 

[S.  C.  10  L.  J.  Ex.  306.] 

This  was  an  action  of  indebitatus  assumpsit  for  money  had  and  received  and  on 
an  account  stated,  to  which  the  defendants  pleaded  non  assumpserunt ;  and  by  consent 
of  both  parties,  it  was  ordered  by  Parke,  B.,  that  the  facts  should  be  turned  into  a 
special  case  for  the  opinion  of  the  Court. 

The  plaintiff,  who  is  a  meichant  at  New  Orleans,  in  February,  1839,  shipped  1957 
bales  of  cotton  on  board  [166]  the  ship  "Bradshaw,"  on  a  voyage  from  Mobile  to 
Liverpool,  and  consigned   the  said  cotton  to  Messrs.  Holford   &  Co.  of  Liverpool, 
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merchants,  who  have  also  a  house  of  business  in  London,  and  advised  them  of  the 
.shipment  bv  a  letter  bearing  date  the  15th  day  of  February,  1839,  as  follows :  — 

"The  ship  'Susanna  Cummings'  and  the  ship  '  Bradshaw '  sailed  from  Mobile  on 
the  8th  or  9th,  the  former  an  American  ship  with  1850  bales,  the  latter  an  English 
ship  with  1957  bales  cotton  for  my  account  to  your  address.  If  these  vessels  have 
not  arrived  you  will  please  to  effect  insurance  valued  policies,  valuing  the  cotton  at 
sixty  dollars  per  bale." 

This  letter  reached  Messrs.  Holford  &  Co.  in  the  early  part  of  April  1839,  and  at 
that  time  the  "  Bradshaw  "  had  not  arrived,  and  was  out  of  time  ;  and  as  there  had 
been  a  violent  hurricane  on  the  5th  and  6th  of  March  preceding,  the  Liverpool  under- 
writers declined  taking  the  risk  when  applied  to  by  Messrs.  Holford  &  Co.,  pursuant 
to  their  instructions. 

On  the  11th  of  April,  Messrs.  Holford  &  Co.  wrote  to  their  London  house  to  effect 
insurance  on  the  cotton  by  the  '"Bradshaw";  and  the  London  house  on  the  12th  of 
April  effected  insurances  to  the  amount  of  £14,150,  at  the  rate  of  thirty  guineas  per 
cent,  upon  £1000,  and  fifty  guineas  per  cent,  upon  £13,150. 

Of  this  insurance  the  London  house  advised  the  Liverpool  house  of  Holford  &  Co. 
by  letter  of  the  1 2th  of  April,  announcing  the  difficulty  they  had  in  effecting  it,  and 
the  little  probability  there  was  of  their  being  able  to  effect  any  more  in  London, 
though  they  would  try  to  do  so,  and  recommending  the  Liverpool  house  to  effect  what 
they  could  there. 

On  the  12th  of  April  it  was  known  in  Liverpool,  and  on  the  13th  in  London,  that 
the  "Bradshaw"  had  been  spoken  with  off'  Cape  Clear  on  the  coast  of  Ireland,  and 
within  a  few  days'  sail  from  Liverpool;  and  on  the  13th  of  April  [167]  the  London 
house  of  Holford  &  Co.  effected  further  insurance  to  the  amount  of  £12,300,  at  ten 
guineas  per  cent.,  making  in  the  whole  effected  in  London  £26,450. 

On  the  1 3th  of  April  the  Liverpool  house  of  Holford  &  Co.  effected  insurances  on 
the  cotton  in  Liverpool,  to  the  amount  of  £10,000,  at  five  guineas  per  cent.  The 
whole  amount  of  insurance,  therefore,  upon  the  cotton  in  London  and  Liverpool 
amounted  to  £36,450,  and  was  distributed  as  follows  :  — 

London  Policies. 
1839. 

12th  April,  London  Indemnitj'  Marine, 

II  Alliance  .... 

"  Marine,  London 

II  Thornton  and  others 

M  London  Marine 

13th  April,  Indemnity  Mutual  Marine 

II  Alliance  .... 

II  Thornton  and  others 

Liverpool  Policies. 

13th  April,  Jones  &  Hodgson 

II  Thomas  Morris  and  others 

II  M'Murdo  &  Co. 


The  cotton  was  valued  in  the  policies  at  151.  10s.  per  bale,  which,  upon  1957  bales, 
gives  30,3331.  10s.,  the  value  of  the  subject-matter  of  the  insurance  as  stated  in  the 
policies.  There  is,  therefore,  an  excess  in  the  insurance  beyond  the  value  of  the 
cotton,  and  the  interest  of  the  assured  therein,  to  the  amount  of  61161.  10s. 

At  the  time  of  effecting  the  insurances  by  the  London  and  Liverpool  house  of 
Holford  &  Co.,  on  the  13th  of  April,  each  house  was  ignorant  of  the  amount  insured 
b}-  the  other,  or  whether  anything  had  been  insured  beyond  what  was  done  on 
the  1  2th. 

[168]  The  ship  Hiid  cotton  arrived  safe  at  Liverpool,  and  a  return  of  premium  was 
claimed  from  the  underwriters  on  all  the  policies,  on  the  ground  of  short  interest,  to 
the  amount  of  61161.  10s. 
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The  defendants,  who  had  insured  the  cotton  to  the  extent  of  £5000,  at  50  guineas 
per  cent.,  b}'  a  policy  effected  in  London,  and  dated  the  12th  of  April,  and  mentioned 
in  the  foregoing  list  as  the  policy  for  that  amount  efi'ected  with  the  "  Alliance,"  were 
called  upon  to  repay  to  the  assured  the  sum  of  4401.  9s.  2d.,  being  the  estimated 
proportion  of  premium  according  to  the  plaintiff's  calculation,  which  ought  to  be 
refunded  by  them,  on  account  of  the  over-insurance,  the  plaintiff  contending  that  the 
underwriters  upon  all  the  policies  should  make  the  return  in  a  general  equal  pro- 
portion, according  to  the  amount  taken  or  insured  by  each  upon  the  entire  interest. 

This,  however,  was  resisted  by  the  defendants,  who  contended,  that  if  there  was 
to  be  any  return  at  all,  it  ought  only  to  affect  those  policies  which  were  made  in 
Liverpool  or  in  London  on  or  after  the  13th  of  April,  and  that  the  underwriters  upon 
the  policies  effected  in  London  on  the  12th  of  April,  before  it  was  known  that  the 
vessel  had  been  spoken  with  are  not  bound  to  make  anj'  return  of  premiums  under 
the  circumstances  before  mentioned.  And  the  question  for  the  opinion  of  the  Court 
is,  whether  the  underwriters  upon  the  above  policies,  or  any  of  them  are  bound  to 
return  any  part  of  the  premiums  ;  and  if  they  or  any  of  them  are,  in  what  proportion 
and  upon  what  principle,  the  calculation  is  to  be  made. 

If  any  return  is  to  be  made,  the  amount  is  to  lie  calculated  by  Mr.  William 
Richards,  of  the  City  of  London,  average  adjuster,  according  to  the  principle  laid 
down  by  the  Court,  and  judgment  to  be  entered  for  that  sum.  If  no  return  is  to  be 
made,  the  judgment  is  to  be  entered  for  the  defendants. 

The  interest  of  the  plaintiff  in  the  insurance  and  the  [169]  subject>matter  of  it, 
the  effecting  the  policy  by  his  orders,  the  subscription  of  the  defendants,  and  the 
payment  of  the  premium,  are  admitted.  And  it  is  agreed,  that  either  party  is  at 
liberty  to  refer  to  the  policy  as  if  it  were  part  of  the  case,  and  either  party  is  to  be 
at  liberty  to  turn  this  case  into  a  special  verdict. 

Cresswell  for  the  plaintiff.  It  is  admitted  that  the  parties  acted  in  perfect  good 
faith  in  effecting  these  policies,  and  there  ought  therefore  to  be  a  return  of  the 
premium  to  the  amount  of  the  over-insurance.  This  is  the  ordinary  case  of  a  policy 
bona  fide  effected  for  a  certain  amount,  where  the  interest  turns  out  to  be  less  ;  in 
such  cases  it  is  well  understood  that  there  ought  to  be  a  return,  and  that  must  be 
upon  the  whole  of  the  policies  effected  on  the  ship.  The  defendants  themselves 
insured  on  the  13th  for  the  sum  of  £6000  at  10  per  cent.,  having  on  the  12th  insured 
for  the  sum  of  .£5000  at  50  per  cent.  If  the  vessel  had  been  lost,  and  the  subsequent 
insurance  had  been  effected  before  the  loss  was  known,  these  would  have  been  treated 
as  one  policy.  [Parke,  B.  Suppose  the  ship  had  been  lost,  and  news  of  her  loss  had 
arrived  on  the  afternoon  of  the  12th,  and  before  the  policies  of  the  13th  were  effected, 
would  not  the  defendants  have  been  bound  to  pay  the  whole  amount  insured  by  them] 
and  if  so,  are  they  not  entitled  to  keep  the  premium  as  compensation  for  their  risk  ?] 
From  the  time  that  the  second  policies  were  effected,  they  all  stood  on  the  same 
footing.  In  Marshall  on  Insurance,  p.  649  (3rd  edition),  the  foreign  writers  on  this 
subject  are  quoted  ;  and  it  is  said,  "All  the  underwriters  upon  policies  in  which  the 
effects  are  insured  beyond  their  value,  must  bear  any  loss  that  may  happen,  and 
repay  a  part  of  the  premium,  in  proportion  to  their  respective  subscriptions,  without 
regard  to  the  priority  of  [170]  their  dates.  If  by  several  policies,  made  without 
fraud,  the  sum  insured  exceed  the  value  of  the  effects,  these  several  policies  will,  in 
effect,  make  but  one  insurance,  and  will  be  good  to  the  extent  of  the  true  interest  of 
the  insured  ;  and  in  case  of  loss,  all  the  underwriters  on  the  several  policies  shall  pay 
according  to  their  respective  subscriptions,  without  regard  to  the  priority  of  their 
dates.  And  it  follows  from  thence,  that  all  the  underwriters  on  the  several  policies 
would  be  equally  bound  to  make  a  return  of  premium  for  the  sum  insured  above  the 
value  of  the  effects,  in  proportion  to  their  respective  subscriptions."  This  shews  that 
the  two  insurances  made  by  the  defendants  must  be  blended  together  and  considered 
as  one.  The  Court  are  not  at  liberty  to  distinguish  between  the  two  insurances :  the 
return  must  be  made  on  both  policies.  [Parke,  B.  Suppose  there  had  been  a  loss, 
and  the  news  of  it  had  arrived  between  the  making  of  the  first  and  second  policy,  the 
underwriters  would  have  been  liable  on  the  fii'st  policy  to  the  entire  extent  of  the  sum 
insured.]  It  cannot  be  denied  that  there  was  a  period  of  time  when  they  would  have 
been  liable  to  the  whole  amount  insured  on  the  first  policy.  [Lord  Abinger,  C.  B. 
The  point  does  not  appear  to  have  arisen  in  our  Courts,  whether,  where  several 
insurances  have  been  effected  at  diflerent  times,  and  the  insurance  is  greater  than  the 
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risk  incurred,  the  return  shall  be  limited  to  the  last  insurance,  or  whether  the  return 
is  to  be  on  all  rateably.]  In  this  case,  when  the  second  policj'  was  etl'ected,  they  all 
bore  a  proportionate  risk. 

Kell)'  for  the  defendants.  It  is  not  meant  to  be  disputed  that  the  plaintift  has  a 
right  to  a  return  of  premium  upon  the  policies  efiected  on  the  13th  ;  but  it  is  con- 
tended that  there  ought  to  be  no  return  upon  the  policy  effected  on  the  12th. 
[Parke,  B.  There  can  be  no  return  in  respect  of  the  policies  effected  on  the  12th. 
The  cases  put  in  Marshall  on  Insurance,  are  where  the  insurance  was  [171]  effected 
before  the  risk  commenced.  Alderson,  B.  There  was  no  over-insurance  until 
the  13th.] 

Per  Curiam.  The  judgment  must  be  for  the  plaintiff  to  have  a  return  of  the 
premium  to  the  amount  of  the  over-insurance,  to  which  the  underwriters  who  sub- 
scribed the  policies  on  the  13th  of  April  are  to  contribute  rateably,  in  proportion  to 
the  sums  insured  by  them  respectively  on  that  day — the  amount  of  over-insurance  to 
be  ascertained  by  taking  into  account  all  the  policies,  but  no  return  of  premium  to  be 
made  in  respect  of  the  policies  effected  on  the  12th  of  April. 

Judgment  accordingly. 


The  Attorxky-Gexeral  v.  Lord  Churchill.  Exch.  of  Pleas.  May  1,  1841. — 
In  an  information  of  intrusion,  the  Crown  has  not  the  right,  as  of  its  prerogative, 
to  lay  the  venue  in  any  county,  or  to  issue  the  venire  facias  juratores  into  a 
different  county  from  that  in  which  the  venue  is  laid. 

[S.  C.  9  Dowl.  P.  C.  772  ;  10  L.  J.  Ex.  3U.  5  Jur.  803.  Keferred  to,  Atforney- 
General  for  Prince  of  Wales  v.  Crossman,  1866,  L.  R.  1  Ex.  386 ;  Dixon  v.  Farrer, 
1886,  17  Q.  B.  I).  662.] 

This  was  an  information  of  intrusion  against  the  defendant,  for  alleged  encroach- 
naents  upon  lands  of  the  Crown  in  the  forest  of  Wychwood,  in  the  county  of  Oxford. 
The  venue  was  laid  in  that  county. 

In  Hilary  Term,  the  Attorney-General  moved  that  the  venire  facias  juratores 
might  issue  into  the  county  of  Hertford,  instead  of  into  the  county  of  Oxford  :  and 
on  the  authoi-ity  of  The  Altirrney-Genvral  v.  Parxons  (2  M.  &  W.  23),  the  Court  made 
an  order  for  that  purpose  absolute  in  the  first  instance.  On  a  subisequent  day  in  the 
same  term,  Sir  W.  \V.  Follett,  for  the  defendant,  obtained  a  rule  to  shew  cause  why 
the  above  order  should  not  be  rescinded,  contending,  on  a  review  of  the  authorities, 
that  the  Crown  had  no  prerogative  to  have  the  inquisition  in  another  county  from 
that  in  which  the  venue  was  laid.     Against  this  rule 

The  Attorney-General,  the  Solicitor-General,  K.  V.  Rich  [172]-ards,  and  W.  J. 
Alexander  shewed  cause.  The  Crown  has  the  right,  by  its  prerogative,  to  lay  the 
vemie,  in  an  information  of  intrusion,  in  any  county,  or,  when  it  is  laid  in  a  particular 
county,  to  have  the  inquisition  in  another.  No  doubt,  as  between  subject  and  subject, 
the  action  would  be  in  its  nature  local  ;  but  the  Crown  possesses,  in  this  as  in  many 
other  respects  in  the  course  of  legal  proceedings  to  which  it  is  a  party,  a  privilege 
which  does  not  belong  to  the  subject.  JNIany  of  such  privileges,  which  are  clearly 
beyond  dispute,  are  far  more  burthensome  upon  the  subject,  and,  it  might  be  alleged, 
more  liable  to  abuse,  than  this.  Thus,  the  Crown  may  choose  its  Court :  and  although 
the  subject  could  have  brought  a  real  action  only  in  the  Court  of  C/ommon  Pleas,  the 
Crown  may  bring  a  writ  of  right  or  a  quare  impedit  in  the  Court  of  Queen's  Bench 
or  Exchequer.  So,  the  subject  can  only  have  a  trial  at  bar  by  leave  of  the  Court : 
the  Crown  claims  it  de  jure.  The  subject,  at  common  law,  could  plead  but  one 
defence,  whereas  the  Crown  had  always  the  right  to  plead  several  matters.  The 
subject  c;innot  amend  without  leave  of  the  Court :  the  Crown  may  amend  at  any 
stage  of  the  proceedings.  Again,  in  a  suit  between  subject  and  subject,  if  one  party 
demurs,  the  other  nuist  join  in  demurrer,  whereas  the  Crown  may  renounce  the 
demurrer  and  join  issue.  The  Crown  possesses  also  privileges  during  the  progress 
of  the  trial  which  are  denied  to  the  subject.  The  Attorney-General  has  the  right  to 
withdraw  the  record,  .after  the  jury  have  been  sworn  and  the  trial  has  proceeded  :  and 
is  entitled  to  the  reply,  as  well  in  criminal  as  in  civil  proceedings— even  in  cases  of 
capital  felony — although  no  evidence  be  adduced  for  the  defendant.     And  a  review 
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of   the    authorities    will   shew    that   the    privilege    now   contended    for    is    equally 
indisputable. 

It  is  not  necessary,  indeed,  on  the  present  occasion,  to  inquire  whether  this 
privilege  is  exerciseable  in  real  actions :  but  it  exists,  at  all  events,  in  all  personal 
actions ;  and  an  information  of  intrusion  is  a  personal,  and  not  a  real,  [173]  action. 
The  law  is  so  stated  in  Manning's  Exchequer  Practice :  it  is  there  said  (book  3, 
chap.  2,  s.  1,  p.  196) — "An  information  of  intrusion  is  a  proceeding  which,  although 
answering  the  purpose  of  a  real  action,  is  said  to  be  in  the  natui'e  of  an  action  of 
trespass  quare  clausum  fregit  for  the  King,  in  respect  of  a  trespass  committed  against 
his  lands  and  possessions,  as  by  entering  them  without  title,  holding  over  after  a 
Crown  lease  is  determined,  taking  the  profits,  cutting  down  timber,  and  the  like." 
And  again  (ibid.  s.  2,  p.  197) — "The  King  may  lay  his  venue  in  any  county,  without 
regard  to  the  local  situation  of  the  premises."  The  authorities  cited  are  Lyster  clem. 
Eaton  V.  Edwards  (Savile,  9,  10),  and  Hex  v.  IFebh  (1  Ventr.  17  ;  1  Sid.  412).  In 
Com.  Dig.,  Prerogative  (D.  85),  it  is  laid  down,  that  "The  King  may  lay  his  action 
in  what  county  he  pleases,  in  any  personal  action  : "  and  in  another  place,  Debt 
(G.  12),  "If  the  King  sues  a  personal  action,  he  may  lay  it  in  what  county  he  pleases, 
by  his  prerogative."  And  having  laid  it  in  a  particular  county,  the  Crown  has  equally 
the  right  to  change  it  into  another.  For  this  the  case  of  Eex  v.  Jl'ehb  is  an  express 
authority.  That  was  an  action  for  embezzling  the  King's  goods,  which  was  laid  in 
the  declaration  to  be  in  London  :  it  was  moved  for  the  King  that  the  county  might 
be  changed  ;  and  the  Court  held,  "  that  the  King  might  choose  his  county,  and  might 
w'aive  that  which  he  seemed  to  have  elected  before,  as  he  may  waive  his  demurrer 
and  join  issue,  and  contra."  In  the  report  in  Siderfin,  the  Court  is  stated  to  have 
said  that  "  The  King  has  the  prerogative  to  try  his  personal  actions  where  he  pleases  ; " 
and  it  will  be  argued  for  the  defendant  that  the  "  personal  actions  "  there  mentioned 
mean  ti'ansitory  actions  :  if  however  the  right  were  so  limited,  the  point  could  never 
have  arisen,  because  the  subject  has  equally  the  right,  in  transitory  actions,  to  lay 
the  venue  where  he  pleases.  The  decision  must  necessarily  apply  to  something  [174] 
which  the  subject  had  not,  but  which  the  Crown  had,  authority  to  do.  Personal 
actions  are  opposed  to  real  actions — local  to  transitory  actions.  Many  entries  are  to 
be  found  among  the  records  of  this  Court,  shewing  that  wherever  the  Attorney- 
General  has  applied  for  leave  to  issue  a  venire  into  a  diflerent  county  from  that  in 
which  the  venue  was  laid,  it  has  been  always  stated  on  the  record  that  it  appertains 
of  right  to  the  Crown  to  try  the  cause  where  it  pleases  in  personal  actions.  Thus,  in 
the  Order  Book  of  this  Court,  Easter  Term,  .5.3  Geo.  3,  is  the  following  entry  : — "  Bex 
V.  Penny,  sci.  fa.  under  an  extent,  venue  Suffolk,  changed  to  Middlesex:"  and  the 
form  of  the  order  is  as  follows  : — "  His  Majesty's  Attorney-General  prays  may  be 
inquired  of  by  the  Court,  and  the  said  John  Penuy  doth  the  like.  Issue  is  joined, 
and  his  Majesty's  Attorney-General  being  present  here  in  Court  in  his  proper  person, 
states  to  the  Court  here  that  it  is  the  prerogative  of  his  said  Majesty,  that  all  inquisi- 
tions in  personal  suits  instituted  in  this  Court  for  and  on  behalf  of  his  said  Majesty, 
be  taken  in  any  county  within  that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  England,  and  prays  that  an  inquisition  in  the  premises  may  be  taken 
in  the  county  of  Middlesex,  which  is  ordered  by  the  Court  accordingly."  In  Eex  v. 
Tyers,  Trin.  Term,  4  Geo.  3,  (also  sci.  fa.  under  an  extent),  there  is  a  similar  entry 
of  change  of  venue  from  Suffolk  to  Middlesex,  with  the  like  suggestion  by  the 
Attorney-General.  Other  like  instances  occur  in  Eex  v.  Leicester  and  Eex  v.  Grimuvod, 
Mich.  Term,  2.5  Geo.  3,  Eex  v.  Ogle,  Mich.  Term,  48  Geo.  3,  and  Eex  v.  Stake,  Mich. 
Term,  .5-5  Geo.  3  :  which  are  changes  of  venue  from  the  counties  of  Essex  and  Lancaster 
to  Middlesex.  Great  authority  is  due  to  these  recorded  precedents  :  it  is  laid  down 
in  Plowden,  321,  (the  case  of  Mines),  that  the  precedents  and  records  of  the  Exchequer 
are  to  be  taken  as  the  most  substantial  proofs  of  the  law  of  the  land.  The  same  right 
has  been  admitted  also  in  penal  actions,  ni  [175]  which  the  Crown  may  lay  the  venue 
or  try  the  action  in  what  county  it  thinks  fit :  see  4  Inst.  172  ;  1  Saund.  312  b.,  n.  (2). 
There  are  instances  also  in  which  the  I'ight  has  been  adjudged  to  belong  to  the  Crown 
even  in  criminal  proceedings.  Thus,  in  an  information  against  the  inhabitants  of 
Wilts  for  not  repairing  a  bridge,  the  Court  held  that  "the  Attorney-General  might 
take  a  venire  facias  to  any  adjacent  county,  and  that  it  might  be  de  corpore  of  the 
whole,  or  de  vicineto  of  some  particular  part  therein  next  adjoining  :  "  Eex  v.  Inhabitants 
of  Wilts  (3  Salk.  381).     An  information  of  that  nature  is  at  least  as  local  in  its  nature 
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as  an  ijiformation  of  intrusion.  There  are,  however,  authorities  in  support  of  the  view 
that  this  privilege  belongs  to  the  Crown  in  real  actions,  properly-  so  called.  In  Bulwer's 
case  (7  liep.  53)  it  is  laid  down,  that  "Writs  of  quare  inipedit  and  quaie  incurnbravit 
shall  be  always  brought  where  the  church  is,  for  by  the  one  the  plaintili'  shall  recover 
his  presentment,  and  In"  the  other  the  bishop's  clerk  shall  be  removed,  and  the  plaintiff's 
clerk  admitted  ;  "  and  so  it  is  said  to  have  been  decided  in  4  Edw.  3,  fol.  9  :  "  otherwise 
it  is  in  the  King's  case."  In  Bac.  Abr.,  Prerogative  (E.  7),  it  is  stated  to  be  "a  rule  of 
the  common  law,  that  the  King,  by  his  pi-erogative,  may  sue  in  what  court  he  pleases, 
and  therefore  may  bring  a  writ  of  right  or  a  quare  impedit  in  the  Court  of  King's 
Bench. "  The  same  position  is  recognised  as  law  in  Cora.  Dig.,  Action  (N.  4),  where 
it  is  said,  that  a  quare  impedit  shall  always  be  brought  where  the  church  is,  "except 
iu  the  case  of  the  King."  The  case  of  Lyster  v.  Edwards  (Savile,  9,  10)  has  always 
been  cited  and  considered  as  an  authority  to  the  same  e.xtent.  That  was  an  ejectment 
for  lands  in  Wales  :  and  the  question  before  the  Court  was,  whether  an  officer  of  this 
Court  had  the  privilege  of  bringing  the  action  in  the  county  of  Salop.  Manwood,  J., 
says,  [176]  "  He  cannot  have  privilege  for  lands  in  Wales,  because  they  are  to  be 
tried  in  the  county  where  the  land  lies,  by  statute  34  Hen.  8 : "  to  which  Shute,  J., 
adds,  "If  the  Queen  were  a  party,  sert  try  ici : "  implying  that  the  Crown  had  a 
privilege  not  claimable  by  the  officer  of  the  Court.  It  is  said  on  the  other  side,  that 
"ici"  means  here,  i.e.,  in  this  Court:  Ijut  the  question  was  not  as  to  the  Court  Isefore 
which,  but  as  to  the  county  in  which,  the  cause  should  be  tried,  and  it  would  have 
been  idle  to  take  occasion  of  saying  that  the  Queen  might  sue  in  her  own  Court  of 
Exchequer.  It  is  clear  that  the  word  "ici"  meant  "in  England,"  i.e.,  in  an  English, 
iu  contradistinction  to  a  Welsh,  county.  [Alderson,  B.  Have  you  been  able  to  find 
the  clause  in  the  stat.  34  Hen.  8,  which  binds  parties  to  try  their  cases  in  Wales  ?] 
It  does  not  appear  on  the  statute  book,  and  the  origin  of  the  practice  seems  to  be 
involved  in  obscurity  ;  it  is  doubtful  whether  it  is  referable  to  the  common  law,  or 
to  some  act  of  Parliament  not  now  extant  (see  per  Lord  Ellenborough,  C.  J.,  Goodright 
V.  Williams,  2  M.  &  Sel.  274;  and  Vaugh.  Eep.  217).  There  is  an  entry  on  the 
records  of  this  Court,  of  Michaelmas  Term,  8  Will.  3,  which  is  strongly  in  support 
of  the  privilege  ;  but  the  record  to  which  it  refers  has  not  been  found.  The  case 
was,  however,  either  a  real  action  or  an  information,  and  though  the  venue  was 
originally  laid  in  the  county  of  Montgomery,  a  venue  was  awarded  into  Middlesex, 
which  must  have  been  on  the  application  of  the  Attorney-General. (/;)  [177]  There 
is  therefore,  upon  the  whole  of  the  authorities,  much  reason  for  contending  that  the 
right  now  claimed  extends  to  all  proceedings  at  the  suit  of  the  Crown. 

But  assuming  that  it  is  limited  to  personal  actions,  the  information  of  intrusion  is 
a  personal  action  ;  it  is  no  more  than  an  action  quare  clausum  fregit  at  the  suit  of 
the  Crown.  No  writ  issues  to  give  the  Crown  possession  of  the  land,  the  Crown  being 
considered  iu  law  as  never  out  of  possession  ;  the  judgment  consists  in  a  fine  upon  the 
intruder.  In  3  Bla.  Com.  261,  it  is  said — "An  information  on  behalf  of  the  Crown, 
filed  in  the  Exchequer  by  the  King's  Attorney-General,  is  a  method  of  suit  for  recovering 
money  or  other  chattels,  or  for  obtaining  satisfaction  in  damages  for  any  personal 
wrong  committed  in  the  lands  or  other  possessions  of  the  Crown."  In  Vin.  Abr., 
Prerogative  (F.  e.  3,  pi.  2),  the  following  case  is  cited- — "  Information  of  iutru.sion  was 
for  intruding  into  a  certain  portion  of  tithes  of  the  rectory  of  D.,  in  the  county  of 

(b)  This  entry  is  as  follows :—"  Michaelmas,  IS  Nov.,  8  Wm.  3."  In  the  margin, 
there  is  "Michaelmas — Montgomery."  The  title  of  the  cause  is,  "Between  the 
Attorney-General  of  our  Lord  the  King,  informant,  the  most  noble  Henry  Duke 
of  Beaufort,  and  others,  defendants,  about  the  seizure  of  lands  in  the  county  of 
Montgomery,  late  the  lands  of  William  ]SIar<|uis  of  Powis.  L'pon  the  motion  of 
Mr.  Brown,  of  counsel  with  the  defendants,  informing  the  Court  that  the  cause  is 
appointed  to  be  tried  at  the  bar  of  this  Court,  upon  Friday  next  coming  se'nnight, 
and  praying  that  a  special  jury  may  be  returned  by  the  deputy  remembrancer  for 
the  trial  of  this  cause,  and  hearing  Sir  Thomas  Trevor,  knight,  his  Majesty's  Attorney- 
Genei'al,  on  bch^df  of  his  Majesty,  it  is  ordered  by  the  Court  that  the  under-sheriff 
of  the  county  of  Middlesex  do  attenil  William  Baron  Powis  with  his  book  of  free- 
holders' names,  who  is  desired  to  take  out  forty-eight  names,  whereof  each  side  are 
to  strike  out  twelve,  and  the  remaining  twenty-four  are  to  be  returned  by  the  sheriff 
for  the  trial  of  the  said  cause.     Bathurst  for  the  defendants." 
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Lancaster:  the  defendant  pleaded  non  intrusit,  whereupon  a  commission  was  prayed 
to  examine  witnesses  who  are  not  able  to  come  to  the  Court :  but  Manwood  denied 
it ;  for  this  information  is  to  prove  a  title  for  the  Queen,  and  it  is  in  the  nature  of  an 
inquisition,  and  is  not  to  try  the  right ;  but  had  it  been  to  try  the  title  of  the  defendant, 
upon  a  bill  whereto  the  defendant  had  answered,  and  that  they  had  proceeded  to  issue, 
then  he  might  either  join  in  commission,  or  have  commission  alone."  And  again 
{pi.  10),  it  is  said — "  Information  of  intrusion  is  not  real,  but  personal,  and  to  be 
resembled  in  all  points  to  trespass ;  for  it  supposes  the  King  in  possession,  as  action 
of  trespass  supposes  a  [178]  subject ;  and  the  land  is  not  demanded  or  recoverable, 
but  damages  only,  as  in  trespass,  and  the  defendant  is  to  be  fined  si  convineatur  de 
intrusione,  as  in  trespass,  if  he  be  found  guilty  of  entrv  vi  et  armis."  Perrot's  case 
(Moore,  375),  and  Friend  v.  Duke  of  Richmond  (Hardr.  460),  are  authorities  in  support 
of  the  same  doctrine.  Upon  a  conference  of  the  Judges  of  this  Court  on  errors  assigned 
in  an  information  of  intrusion,  in  the  2.5th  Eliz.  (Savile,  47,  48),  it  was  said  by  Man- 
wood,  C.  B.,  that  "  the  general  informations  for  intrusion  in  certain  lands  and  tenements, 
are  as  good  as  trespass  qnare  clausum  fregit,  which  is  used  in  trespass  at  common  law, 
which  do  not  express  any  certain  quantity  of  acres."  In  the  case  of  Mines  (Plowd. 
3.37),  which  was  an  information  exhibited  by  the  Attorney-General,  in  the  10th  Eliz., 
against  the  Earl  of  Northumberland,  for  intiusion  into  a  mine  of  copper  claimed  by 
the  Crown,  an  exception  was  taken  to  the  information,  that  "  it  was  not  shewn  in 
what  town  or  hamlet  Newlands  lay,  so  that  if  the  defendant  had  pleaded  not  guilty, 
it  was  uncertain  from  whence  the  visne  should  come.  But  all  the  Justices  and  Barons 
agreed  that  the  information  was  good,  because  it  is  but  in  effect  for  a  trespass,  for 
which  the  Queen  shall  recover  only  damages  ....  But  if  it  had  been  in  an  action 
real,  then  it  ought  to  have  been  shewn  in  what  town  or  place  the  land  was,  for  other- 
wise the  sheriff  would  not  know  where  to  put  the  party  in  seisin  if  he  recovered." 
In  IValsingham's  case  (ibid.  561),  it  is  also  said — "It  appears  to  be  the  practice  of  the 
Exchequer,  that  where  a  man  is  convicted  in  the  Exchequer  of  an  intrusion  into 
any  lands  of  the  Crown,  upon  a  bill  of  intrusion  there  exhibited,  where  the  title  of 
the  Crown  appears  to  be  good,  and  the  title  of  the  party  to  be  insufficient,  although 
such  suit  is  but  a  personal  suit,  and  in  effect  nothing  more  than  a  trespass,  yet  the 
party  shall  [179]  be  removed,  and  put  out  of  possession,  by  a  writ  framed  in  the  case." 
And  if,  in  the  present  case,  the  verdict  should  be  in  favour  of  the  Crown,  and  the  defen- 
dant continued  to  keep  possession,  there  would  be  no  difficulty  in  framing  a  writ  to 
meet  the  case,  which  would  recite  the  information,  the  trial  in  the  county  of  Hertford, 
the  verdict  and  judgment  thereon,  and  that  the  defendant  still  trespassed  on  the 
possessions  of  the  Crown  ;  which  writ  would  issue,  as  a  matter  of  course,  to  the  sheriff 
of  the  county  of  Oxford. 

The  case  of  Regina  v.  Loi'd  Vaux  (1  Leon.  37)  will  probably  be  cited  for  the  defen- 
dant. That  was  an  information  of  intrusion,  for  entering  into  the  rectory  of  Ethel- 
borough,  in  the  county  of  Northampton,  and  for  taking  sheep,  calves,  &c.,  the  goods 
of  the  Queen  issuing  from  the  tithes  of  the  rectory,  at  Westminster,  in  the  county  of 
Middlesex  :  and  the  question  was,  whether  a  sufficient  title  had  been  made  out  for  the 
Crown.  The  Court  there  say,  "  The  bill  of  intru.sion  is  but  in  the  nature  of  a  possessory 
action,  as  an  action  of  trespass,  in  which  case  it  is  sufficient  to  make  title  to  the  posses- 
sion only,  without  relying  upon  the  right."  Judgment  having  been  given  for  the 
Crown,  a  writ  of  error  was  afterwards  brought  (4  Leon.  26),  the  error  assigned  being, 
that  the  bill  was  exhibited  for  taking  goods  of  the  Queen  at  Westminster,  in  the  county 
of  Middlesex,  and  also  for  intruding  into  the  rectory  of  Ethelborough,  in  the  county 
of  Northampton  :  whereas  the  Queen  ought  to  have  brought  several  bills,  being  but 
several  causes  of  action  arising  within  several  counties  ;  but  it  was  resolved  by  the 
Court,  that  the  bill  of  the  Queen  was  good  enough,  for  if  the  defendant  would  plead 
not  guilty,  two  several  writs  of  venire  facias  should  be  awarded,  one  into  Middlesex 
and  the  other  into  Northampton.  There  is  a  record  of  a  case  in  7th  Eliz.,  Attorney- 
General  v.  Gerard,  which  may  appear,  until  carefully  examined,  to  be  an  authority  for 
the  defendant.  That  was  an  information  of  intrusion,  tiled  by  the  Attor-[180]-ney- 
General,  for  entering  into  lands  in  the  county  of  Durham :  issue  was  joined  on  a 
traverse  of  the  fact,  and  then  follows  this  entry — "  And  because  it  is  witnessed  here 
in  Court,  by  relation  of  the  aforesaid  Attorney-General  of  our  now  Lady  the  Queen, 
that  all  the  free  tenants  within  the  bishopric  of  Durham  aforesaid  hold  of  the  bishop 
in  capite,  either  immediately  or  mediately,  so  that  the  issue  aforesaid  to  the  county 
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there  ciiniiot  be  indiffereutly  tried  ;  therefore  it  is  agreed,  b}'  the  consent  and  assent 
of  the  said  defendants,  that  it  be  eonimanded  to  the  sherift"  of  York  that  he  cause  to 
come,"  &c.  &c.  The  words  in  the  original  are,  "ideo  concordatum  est  assensu  et 
consensu,"  &e.  ;  and  the  entry  amounts  to  no  more  than  this,  that  the  parties  agreed 
upon  the  county  in  which  the  issue  should  be  tried.  Jimce  v.  Brenton  (S  B.  &  C.  737  ; 
3  Man.  &  R.  133)  is  no  authority,  because  there  also  it  appears,  on  inquiry,  that  the 
venire  was  awarded  into  Hertfordshii-e  by  agreement  between  the  parties.  Upon  the 
whole,  it  is  submitted  that  the  decision  in  the  Alloni'-i/-Gciieral  v.  rar.^ons  was  fully 
warranted  by  the  authoiities,  and  that  the  present  rule  ought  to  be  discharged. 

Sir  W.  W.  Follett,  Manning,  Serjt.,  AVhateley,  and  Robinson,  in  support  of  the 
rule.  The  Attorney-General  has  not  the  right,  in  virtue  of  the  Crown's  prerogative, 
to  have  the  venire  facias  issued  into  a  ditlerent  county  fiom  that  in  which  the  venue 
has  been  laid.  The  onlj'  direct  authority  in  support  of  the  right  so  claimed  is  that 
of  the  Altorneiz-Gintral  v.  Parens;  but  the  decision  in  that  case  proceeded  entirely 
upon  the  authority  of  the  passage  cited  from  Manning's  Exchequer  Practice  ;  and  the 
case  of  Li/sUr  v.  Edicardf:,  which  is  there  i-eferred  to,  does  not  appear  to  have  been 
brought  under  the  consideration  of  the  Court.  But  such  a  prerogative  cannot  possibly 
be  established  by  statements  in  books  of  practice ;  it  ought  to  be  clearly  proved  by 
usage,  or  by  a  current  of  decisions  or  precedents.  Now  there  [181]  is  no  authority, 
noi-  even  any  clear  dictum,  that  the  prerogative  exists  in  actions  for  injuries  to  real 
property  :  and  in  all  the  cases  wherein  it  is  stated  to  exist  in  personal  actions,  it  will 
be  found,  upon  examination,  that  those  dicta  refer  to  transitory  actions,  for  injury  to 
peisonal  chattels,  or  for  debts.  The  existence  of  such  a  prerogative  is  in  itself  very 
improbable  ;  because  in  early  limes  the  jury  wei'e  summoned  de  vicineto,  not  merely 
as  judges  of  the  fact,  but  in  the  character  of  witnesses  also.  No  trace  of  it  is  to  be 
found  in  the  former  treatises  on  the  jurisdiction  and  practice  of  this  Court — either 
in  Loid  Chief  Baron  Gilltert's  Treatise  on  the  Exchequer,  or  Burton's  Office  of  the 
Exchequer  :  and  the  proposition  laid  down  in  Manning's  Exchequer  Practice  is  founded 
altogether  on  a  misconception  of  the  case  of  Li/ster  v.  Edicanh.  The  question  in  that 
case  was  one  of  privilege,  not  of  prerogative.  An  usher  of  this  Court  had  brought  an 
ejectment  for  lands  in  Wales,  intending  to  try  it  in  the  next  adjoining  English  county. 
Manwood,  B.,  thereupon  says,  that  he  could  not  have  privilege  for  lands  in  Wales ; 
for  the  Stat.  34  Hen.  8  requires  the  trial  to  take  place  in  the  county  where  the  lands 
lie.  To  understand  the  meaning  of  the  case,  it  is  necessary  to  advert  to  the  state  of 
law  previously  to  the  stat.  34  Hen.  8.  Before  that  statute,  actions  relating  to  lands 
in  W  ales  were  ti-ied  in  the  next  adjoiTiing  English  county,  probably  because  there  was 
then  no  ofhcer  by  whom  a  jury  could  lie  summoned  in  Wales.  The  statute  having 
obviated  this  difficulty,  it  appears,  from  the  dictum  of  Manwood,  J.,  that  the  judges 
then  considered  that  actions  respecting  lands  in  Wales  must  be  tried  in  Wales  :  then 
Shute,  B.,  says,  "If  the  Queen  were  a  party,  it  might  be  tried  here" — i.e.  the  Queen 
might  have  had  the  trial  in  the  Court  of  Exchequer,  and  had  the  jury  from  an  adjoining 
English  county.  It  is  evident  from  a  subsequent  report  of  the  case  in  the  same  book 
(p.  12,  No.  32)  that  such  is  its  meaning.  [182]  A  case  in  the  Year  Book,  13  Edw.  3, 
where  it  was  held  that  a  priBcipe  quod  reddat  would  lie  here  for  a  seignory  in  Wales, 
shews  that  at  that  time  the  Courts  at  Westminster  exercised  jurisdiction  in  Wales. 
The  passages  cited  from  Com.  Dig.,  Prerogative  (I).  8.5),  only  shew  that  the  Crown 
may  sue  in  what  Court  it  pleases,  and  may,  in  personal  actions,  have  a  venire  into 
any  county.  It  is  said,  that  if  the  words  "personal  actions"  be  construed  to  mean 
transitory  actions,  there  would  be  no  difference  in  this  respect  between  the  rights  of 
the  subject  and  of  the  Crown  :  but  that  is  not  so.  Before  the  stat.  6  Rich.  2,  st.  2,  c.  2, 
all  actions,  whethei'  for  injuries  to  real  property  or  otherwise,  were  transitory:  that 
statute  required  that  they  should  lie  brought  in  the  county  in  which  the  cause  of 
action  arose.  The  mode  in  which  that  statute  was  evaded,  and  the  present  practice 
of  changing  the  veiuic  afterwards  grew  up,  is  stated  in  Tidd's  Practice,  p.  650.  But 
the  statute  of  Rich.  2  not  binding  the  Crown,  it  might,  in  transitory  or  personal 
actions,  lay  the  venue  in  any  county,  and  the  defendant  could  not  remove  it  on  the 
ground  that  the  cause  of  action  arose  in  a  different  county.  That  is  the  whole  extent 
of  the  prerogative  claimed  in  the  case  of  ii'tv:  v.  JVebh,  as  reported  in  Siderfin,  and 
referred  to  in  Com.  Dig.  That  case  turned  upon  the  <iucstion  whether  the  Crown 
was  bound  by  the  statute  of  Richard  2,  which  established  a  distinction  between 
transitory  and  local,  not  between  personal  and  real,  actions.     The  cases  which  have 
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been  cited  as  authorities  that  the  Crown  has  this  privilege  in  penal  actions,  shew  only 
that  the  Crown  is  not  bound  by  the  statute  31  Eliz.  c.  5,  s.  2,  which  made  penal 
actions  local,  they  being  in  their  nature  transitory  :  Altorney-General  v.  Hrnes  (Parker, 
182),  AUorney-Gencral  v.  Browse  (Bunb.  236).  Neither  is  it  true  that  this  prerogative 
exists  as  to  writs  of  quare  impedit  and  quare  incumbravit.  In  Fitzherbert's  Xatura 
Brevium,  32  E.,  the  prerogative  as  to  the  writ  of  quare  impedit  is  [183]  stated  to  be, 
that  "the  King  may  sue  this  writ  in  what  Court  he  will."  And  again  (p.  48) — 
"  Quasre  incumbravit  ought  to  be  sued  in  the  county  where  the  church  is,  because  the 
wi'ong  is  done  there  ;  and  quare  incumbravit  doth  not  lie  but  where  the  plaintiff 
recovereth  by  judgment  of  Court ;  and  the  King  may  sue  a  quare  incumbravit  in  the 
King's  Bench,  although  the  record  of  the  recovery  be  in  the  Common  Pleas ;  but  a 
common  person  cannot  do  so."  In  the  Year  Book,  21  Edw.  3,  5,  fol.  5,  pi.  13,  is  a  case 
of  quare  impedit  brought  by  the  Crown  for  disturbing  the  King's  presentment  to  a 
prebend  in  the  cathedral  church  of  Salisbury.  The  venue  was  laid  in  Wiltshire, 
where  the  church  was,  and  it  was  objected  that  it  ought  to  have  been  laid  in 
Hampshire,  where  the  manor  was  :  but  it  was  answered  for  the  Crown,  (not  that  it 
had  the  prerogative  of  laying  the  venue  in  any  county,  but)  "that  the  action  was 
properlj'  brought  in  Wilts,  where  the  cathedral  church  of  the  said  prebend  was ;  and 
for  that  reason  it  was  agreed,  by  all  the  justices,  that  the  writ  was  properly  brought." 
That  case  is  cited,  in  Merrick's  cane  (2  Dyer,  19-1  a.),  as  an  express  authority  that  the 
venue  in  quare  impedit  ought  to  be  laid  in  the  county  where  the  church  is.  A  similar 
case  is  to  be  found  in  the  Y.  B.  43  Edw.  3,  fol.  1,  pi.  4.  The  dictum  of  Lord  Coke  in 
Biilwer's  case  (7  Rep.  53)  cannot  therefore  be  law.  The  case  in  the  Y.  B.  4  Edw.  3, 
fol.  9,  is  referred  to  in  Bro.  Abr.,  Lieu,  78,  with  a  "  quod  qua3re,  car  mirum  : "  and  no 
such  doctrine  is  stated  in  Fitzherbert's  Natura  Brevium,  Comyns'  Digest,  or  Bacon's 
Abridgment.  The  authority  referred  to  in  support  of  it,  in  the  Year  Book,  4  Edw.  3, 
was  a  question,  not  whether  the  King  could  lay  the  venue  in  any  county,  but  whether 
he  could  issue  the  writ  into  the  county  in  which  the  defendant  lived.  That  such  was 
the  case  appears  clearly  from  another  case  of  quare  impedit  reported  in  the  Year 
Book,  [184]  13  Edw.  3.(a)  The  case  of  Bex  v.  Inhabitants  of  inits  (3  Salk.  381)  is 
explained  in  Rex  v.  Inhaliitants  of  Nottingham  (2  Lev.  112),  which  shews  that  the 
ground  on  which  the  venue  was  moved  must  have  been  that  all  the  inhabitants  of  the 
county  of  Wilts  were  liable  to  the  repair  of  the  bridge.  If  this  prerogative  had  existed 
in  criminal  cases,  it  would  certainly  have  been  claimed  in  the  case  of  Rex  v.  Burdett 
<3  B.  &  Aid.  717  ;  4  B.  &  Aid.  95).  [Alderson,  B.  In  Rex  v.  Hunt  (3  B.  &  Aid.  444), 
the  trial  was  had  in  Lancashire,  on  the  application  of  the  defendant,  against  which  the 
Attorney  and  Solicitor-General  shewed  cause.]  In  the  Order  Book  of  this  Court, 
which  has  been  already  referred  to,  seveial  instances  occur  of  applications  by  the 
Attorney-General  to  change  the  venue  in  cases  at  the  suit  of  the  Crown  ;  whether  they 
were  informations  of  intrusion  does  not  appear.(/)  The  entries  quoted  on  the  other 
side  are  cases  of  scire  facias  on  extents  for  Crown  debts,  in  which  it  is  admitted  that 

(a)  This  case  was  cited  from  the  translation  by  Manning,  Serjt.,  in  the  Inner 
Temple  Library,  the  interval  in  the  Year  Books  between  the  10th  and  17th  Edw.  3 
not  being  published. 

(/)  The  following  were  particularly  referred  to  : — 

"4th  June,  1703.  The  Queen  v.  Barker.  Upon  the  motion  of  Mr.  Attorney- 
General,  to  have  the  defendants  alter  their  several  pleas,  and  laj'  the  several  venues  in 
London,  and  upon  reading  the  affidavit  of  Mr.  James  Hodson,  it  is  ordered  by  the 
Court,  that  the  venue  be  laid  in  London,  unless  cause  be  shewn  to  the  contrary 
to-morrow. 

"Upon  the  motion  of  Mr.  Etteriek,  of  counsel  for  the  defendant,  shewing  cause 
against  an  order  of  thi.s  Court,  made  in  this  Couit  4th  June  instant,  and  upon  hearing 
Mr.  Dodd  and  Mr.  Phipps  on  the  same  side,  and  Mr.  Attorney-General  for  her 
Majest}',  it  is  ordered  by  the  Court,  that  the  venues  in  the  defendants'  pleas  be  altered, 
and  laid  in  London,  and  that  the  defendants  are  to  take  notice  of  trial  this  term,  if  by 
the  course  of  this  Court  they  are  obliged  to  do  so. 

"21st  January,  1707.  The  Attorney-GenenilY.  Wisher.  Mr.  Shepheard  to  move 
the  venue  from  London  into  Devon.     No  order. 

"  1765.  The  Queen  v.  Read.  Upon  the  motion  of  Mr.  Attorney -General  to  change 
the  venue.     No  order." 
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the  Crown  may  have  the  inquisition  taken  in  any  [185]  county.  In  Ewer  v.  Moil 
(Lane,  8.'5),  a  commission  had  issued  out  of  Chancery,  in  Mich.  7  Jac.  1,  to  in(iuire 
what  lands  and  tenements  the  hite  prior  of  Bister,  in  the  county  of  O.xford,  had  in 
Caverstield,  in  the  County  of  Bucks,  and  to  infjuire  if  a  rent  reserved  upon  a  grant 
made  to  Banbury  of  the  lands  of  the  priory  were  in  arrear  or  not :  the  question  was, 
whether  a  jury  of  the  county  of  O.xford  could  inquire  as  to  lands  held  by  the  church 
in  Oxfordshire,  in  the  county  of  Bucks  :  and  the  Court  held  that  they  could  not. 
That  question  need  never  have  arisen,  if  the  Court  had  power,  by  its  prerogative,  to 
inquire  by  a  jury  of  one  county  respecting  the  title  to  lands  in  another.  The  form 
of  the  venire  facias  itself — "  per  quos  rei  Veritas  melius  sciri  poterit " — is  strong  to 
shew  that  it  ought  to  go  into  the  county  where  the  lands  lie.  Nor  would  it  have 
been  necessary,  if  the  prerogative  as  now  claimed  had  existed,  to  pass  the  statutes 
which  authorize  the  trial  of  persons  charged  with  criminal  offences  in  other  counties 
than  those  in  which  the  offences  were  committed. 

Secondly,  a  wiit  of  intrusion  is  not  a  personal  action.  It  is  the  mode  adopted  by 
the  Crown,  in  lieu  of  a  real  action,  to  recover  possession  of  property  whereof  it  has 
been  disseised.  It  is  to  be  observed,  however,  that  the  term  "  personal  action  "  is  used 
with  great  vagueness  by  different  writers.  The  deKnition  given  by  Blackstone 
(•3  Comm.  117)  is,  "such  whereby  a  man  claims  a  debt,  or  personal  duty,  or  damages 
in  lieu  thereof ;  and  likewise,  whereby  a  man  claims  satisfaction  in  damages  for  some 
injury  done  to  his  person  or  property."  That  definition  would  include  an  action  of 
trespass  quare  clausum  fregit,  or  nuisance.  In  Com.  Dig.,  Action  (N.  12),  the  term 
is  repeatedly  used,  in  a  very  indefinite  sense.  In  Bac.  Abr.,  Actions  Local  and 
Transitory  (A.),  the  action  of  trespass  quare  clausum  fregit,  and  the  action  of  waste, 
are  described  as  mixed  actions.  In  the  [186]  description  in  Co.  Litt.  28-5,  the  mean- 
ing of  the  terra  "  personal  action  "  is  equally  indefinite.  The  most  accurate  definition 
is  in  the  Termes  de  la  Ley,  18,  where  personal  actions  are  said  to  be  "such  actions 
whereby  a  man  claims  debt,  or  other  goods  and  chattels,  or  damage  for  them,  or 
damages  for  wrong  done  to  his  person."  The  text  writers  in  general  evidently  use 
the  term  "  personal  actions  "  in  the  sense  of  transitory  actions,  as  contradistinguished 
from  actions  local  in  their  nature.  The  division  of  actions  into  personal,  real,  and 
mixed,  is  indeed  of  comparatively  modern  date  :  no  mention  is  made  of  it  in  Cowell's 
Interpreter,  which  was  written  in  the  reign  of  James  I. :  and  although  the  text 
writers  refer  to  Bracton  as  the  authority  for  it,  his  definitions  have  not  the  least 
application  to  those  several  species  of  actions  as  now  understood.  When  speaking  of 
transitory  and  personal  actions,  he  says  (Lib.  iii.  cap.  3,  fol.  103) — "Si  aliquse  vero 
sunt  actiones  quie  ex  quacunque  causa  dentur  in  hajredes,  vel  contri,  dici  poterunt 
transitoria;,  eo  quod  transeunt  ad  hjcredes  vel  contra."  Again  (fol.  102) — "  Omnes 
fere  personales  actiones  sunt  ex  contractu,  sicut  mutui,  commodati,  depositi,  mandati, 
ex  empto,  vendito,  locato,  et  conducto.  Personales  vero  actiones  quse  nascuntur  ex 
maleficio,  aliie  persequuntur  peenam  tantum,  ut  actio  furti,  aliie  vero  perscquuntur 
ipsam  rem  et  paMiam,  sicut  actio  vi  bonorum  raptorum."  [Alderson,  B.  Lord  Coke 
sa3's  (Co.  Litt.  2S8  a.),  that  an  action  personal  is  an  action  wherein  damages  only  are 
recovered.  Parke,  B.  In  Wiiles,  131,  it  is  said  that  whether  an  action  be  real  or 
personal  depends  on  the  thing  to  be  recovered  by  it,  and  not  on  the  nature  of  the 
defence  ;  therefore  replevin  is  a  personal  action.]  A  release  under  the  great  seal  of  all 
personal  actions  would  not  include  the  writ  of  intrusion,  which  is,  in  substance,  a  real 
action  ;  it  is  only  by  the  fiction  of  law,  that  the  King  cannot  be  disseised,  that  it  can 
be  at  all  assimilated  to  a  per-[187]sonal  action.  It  is  said  that  no  writ  of  habere 
facias  possessionem  follows  the  judgment,  but  it  results  in  a  fine  upon  the  defendant 
remaining  in  possession,  and  that  it  is  therefore  analogous  to  an  action  of  trespass 
quare  fregit : — that,  however,  is  a  local  action.  But  though  there  is  no  writ  of  habeas 
facias,  the  Crown  may  have  a  writ  of  amoveas  nianus,  and  a  writ  of  injunction,  to 
prevent  the  defendant  from  again  iTitruding : — see  Plowden,  501  ;  and  the  form  of  the 
writ  of  amoveas  manns,  which  charges  the  defendant  with  intending  to  disinherit  the 
Crown,  shews  that  the  writ  of  intrusion  is  not  merely  an  action  of  trespass,  in  which 
damages  are  to  be  recovered,  and  nothing  else:  IVinkworlh  v.  Mtui  (Velv.  114).  In 
Rex  V.  Rkhjonl  (Savile,  3-5),  it  is  said  by  ttie  Court  that  "the  suit  [the  writ  of  intru- 
sion] is  in  the  nature  of  an  ejectio  finnio,  and  the  party  shall  have  execution  by 
injunction  each  time,  or  otherwise  the  judgment  is  that  the  defendant  be  amoved  from 
the  possession : "  and  several  precedents  of  such  writs  of  injunction,  directed  to  the 
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sheriff,  are  to  be  found  in  Burton's  Exchequer  Office,  vol.  2,  p.  290  ;  see  also  the  form 
of  the  judgment  in  Coke's  Entries,  372,  from  which  it  is  evident  that  the  land  itself 
is  recovered.  And  at  the  present  day  the  practical  mode  of  proceeding  upon  writs  of 
intrusion  is  stated  by  the  officers  of  the  Court  to  be  as  follows  : — Judgment  is  entered, 
stating  the  verdict  against  the  defendant  •.  then  it  states,  that  it  appearing  to  the 
Barons  that  the  verdict  is  against  the  defendant,  they  ordei'  that  thereupon  he  be 
convicted,  and  that  he  be  forthwith  removed  from  the  possession  of  the  premises 
mentioned  in  the  information.  Then  a  wiit  of  injunction  issues,  directed  to  the  sheriff', 
commanding  him  to  remove  the  defendant  from  the  possession  of  the  premises,  and 
ordering  that  all  persons  claiming  through  him  also  remove  themselves.  Then  a  writ 
of  amoveas  issues,  directed  to  the  sheriflF,  commanding  [188]  him  to  remove  the  defen- 
dant from  the  possession  of  the  premises,  and  to  take  the  defendant,  that  he  be  fined 
for  his  contempt ;  which  writ  is  enforced  by  the  Attorney-Gener.al,  directing  the  person 
to  whom  the  sheriff'  is  to  deliver  possession.  At  common  law,  the  Crown,  by  its 
prerogative,  might  at  once  put  the  defendant  in  an  information  of  intrusion  upon 
proof  of  his  title,  and  if  he  pleaded  not  guilty,  he  should  be  immediately  put  out  of 
possession  ;  until  the  stat.  21  Jac.  1,  c.  14,  provided,  that  if  the  King  or  those  claim- 
ing under  him,  or  those  under  whose  title  the  King  claims,  have  not  been  in  possession 
or  received  the  profits  within  twenty  years,  the  defendant  may  plead  the  general  issue, 
and  shall  not  be  ousted  of  his  possession  till  the  title  be  found  or  adjudged  for  the 
King.  The  practice  in  proceedings  upon  writs  of  intrusion  is  also  stated  to  the  same 
effect,  in  Com.  Dig.,  Prerogative  (D.  77).  The  statement  in  Vin.  Abr.,  Prerogative 
(F.  e.  3,  pi.  10),  is  copied  from  Perroi's  case  (Moore,  375),  where  it  is  merely  the 
argument  of  counsel,  not  adopted  by  the  Court.  In  the  case  of  the  Attmiietj-Gcnerol 
v.  Gerard,  the  venue  was  changed  in  a  writ  of  intrusion,  upon  the  special  grounds  that 
the  freeholders  held  in  capite  of  the  Bishop  of  Durham,  and  that  a  fair  trial  could  not 
be  had  in  that  county.  That  case  is  referred  to  in  a  MS.  book  of  practice  of  the 
Exchequer  by  Mr.  Jocelyn,  who  was  one  of  the  clerks  of  this  Court  in  1  75S  ;  he  says, 
"  In  some  special  cases  a  venire  facias  may  be  of  another  county,  by  consent ;  as  where 
an  information  of  intrusion  was  exhibited  against  the  Bishop  of  Durham  for  lands  in 
that  county,  after  issue  joined,  for  that  it  was  suggested  that  all  the  freeholders  of 
that  county  did  hold  immediately  or  mediately  of  the  bishop,  it  was  ordered,  by 
consent,  that  the  venire  facias  should  be  made  to  the  sheriff's  of  the  county  of  York, 
from  the  body  of  that  county."  It  is  contended,  therefore,  that  the  prerogative  [189] 
now  claimed  applies  only  to  personal  actions  properly  so  called,  and  that  the  writ  of 
intrusion  does  not  fall  within  that  class. 

The  Attorney-General  in  reply.  The  argument  against  the  probability  of  the 
existence  of  a  prerogative  of  this  kind,  founded  upon  the  ancient  practice  of  summon- 
ing juroi's  de  vicineto  in  the  character  of  witnesses,  would  equally  apply  against  the 
allowance  of  the  same  right  in  transitorj-  actions,  which  has  never  been  questioned. 
Then  it  is  said,  that  the  prerogative  cannot  be  established  without  instances  being 
shewn  of  its  exercise  from  time  to  time.  But  it  is  not  to  be  expected  that  an  express 
adjudication  should  be  found  with  reference  to  all  the  kinds  of  action  to  which  the 
claim  applies ;  it  is  sufficient  that  particular  cases  are  adduced  in  which  the  right  has 
been  acknowledged,  and  the  general  doctrine  laid  down ;  as  in  the  Year  Book, 
4  Edw.  3,  and  the  cases  of  Eex  v.  Jl'ebb  and  Lyster  v.  Edioards.  The  case  of  Begina 
Y.  May  (Savile,  34),  which  occurred  in  the  24th  Elizabeth,  shews  that  the  term 
"  transitory  actions  "  was  well  known  in  those  times,  and  that  a  writ  of  intrusion  was 
not  one.  It  was  an  information  of  intrusion  into  lands  in  Sussex,  against  two 
defendants,  one  of  whom  pleaded  title  to  lands  in  another  vill,  absque  hoc  that  he 
was  guilty  as  to  the  lands  specified  in  the  information.  Manwood,  J.,  lays  it  down 
that  this  is  not  a  good  matter  in  bar,  "  for  the  plea  is  not  of  the  same  thing  contained 
in  the  information,  but  of  lands  in  another  vill :  no  more  than  in  trespass  for  a  horse, 
the  defendant  could  justify  the  taking  of  a  cow,  absque  hoc  that  he  is  guilty  of  a 
horse."  Shute,  J.,  concurs,  but  adds,  "  mes  auterment  est  de  transitory  actions." 
The  term  "personal  actions"  is  properly  used  in  contradistinction  to  real  actions,  and 
does  not  exclude  local  actions.  [Parke,  B.  It  is  difficult  to  see  what  real  actions 
there  are,  in  the  case  [190]  of  the  Crown,  except  quare  impedit]  The  Crown  may 
maintain  an  ejectment ;  Dae  d.  Hoyne  et  Regis  v.  Hedfern  (12  East,  96) ;  which,  being 
a  mixed  action,  sufficiently  satisfies  the  distinction.  A  correct  definition  of  the 
several  kinds  of  actions  is  given    by    Mr.  Tidd   (Tidd's  Pract.    1): — "Actions  are 
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commonly  divided  into  criminal,  or  such  as  concern  pleas  of  the  Crown  ;  and  civil,  or 
such  as  concern  common  pleas  :  and  these  latter  are  again  di\ided  into  real,  personal, 
and  mixed  actions.  In  a  real  action,  the  pi'oceedings  are  in  rem,  for  the  recovery  of 
real  property  ;  in  a  personal  action,  they  are  in  personam,  for  the  recovery  of  specific 
chattels,  or  of  some  pecuniary  satisfaction  or  recompence  ;  and  in  a  mixed  action,  they 
are  in  rem  et  personam,  for  the  recovery  of  real  propert}',  and  damages  for  with- 
holding it."  According  to  this  definition,  a  writ  of  intrusion  is  a  personal  action, 
being  not  for  the  recovery  of  the  possession,  which  in  contemplation  of  law  the 
Crown  has  never  lost,  but  for  the  recovery  of  damages  only  ;  and  although  the  title 
to  the  land  may  come  in  question,  so  may  it  also  in  trespass  or  replevin.  The  writs 
of  injunction  and  of  amoveas  manus  are  for  the  purpose,  not  of  putting  the  Crown 
into  possession,  but  of  removing  the  defendant  as  a  trespasser.  As  to  the  writ  of 
quare  impedit,  it  is  expressly  stated  in  Mallory's  Quare  Impedit,  p.  160,  that  the 
Crown  may  bring  it  in  what  county  it  pleases.  The  case  of  Regitui  v.  Barker,  which 
has  been  cited  from  the  Order  Book,  was  a  case  of  scire  facias ;  and  if  the  authority 
be  of  any  value,  it  would  go  to  the  extent  that  the  prerogative  does  not  e.xist  even  in 
scire  facias.  That  of  Regma  v.  Read  was  a  proceeding  upon  a  claim  to  goods  seized 
in  the  port  of  London. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

P.IRKE,  B.  In  this  case,  of  a  writ  of  intrusion  against  [191]  Lord  Churchill  for 
lands  in  Oxfordshire,  the  Attorney-General  obtained,  in  January  last,  an  order,  upon 
his  simple  suggestion,  without  affidavit,  to  have  the  venire  awarded  into  Hertford- 
shire, on  the  authority  of  The  Attornei/-General  v.  Par.-ionx.  On  the  22nd  of  January, 
Sir  Wm.  FoUett  moved  to  discharge  this  order,  and  a  rule  nisi  having  been  obtained, 
the  Attorney  and  Solicitor  General  shewed  cause,  and  the  case  was  argued,  in  the 
absence  of  the  Lord  Chief  Baron,  very  elaborately,  and  with  great  ability  on  both 
sides.  The  case,  however,  notwithstanding  the  great  learning  and  research  which 
was  brought  to  bear  upon  it,  really  lies  in  a  very  narrow  compass.  A  subject  would 
have  no  right  to  pursue  such  a  course,  but  the  Crown  has,  most  undoubtedly,  many 
prerogatives  in  the  conduct  of  suits,  and  the  question  is,  whether  this  l)e  one.  This 
question  must  be  determined,  as  such  always  are,  by  authority — viz.,  by  precedent, 
and  the  decisions  and  dicta  of  judges  and  text  writers.  As  to  precedent,  there  is  none 
in  the  case  of  a  writ  of  intrusion,  except  that  of  The  Attorney-General  v.  Parsons,  which, 
we  know,  was  decided  ex  parte,  and  under  a  mistake  occasioned  by  an  inapplicable 
quotation  of  a  case  in  Savile,  in  my  brother  Manning's  Treatise  on  Exchequer 
Practice  ;  and  many  other  precedents  which  were  cited,  for  the  recovery  of  debts  due 
to  the  Crown,  on  inquisitions  under  extents  and  outlawries,  do  not  apply.  As  to  the 
dicta  and  decisions,  first  of  judges,  and  secondly  of  text  writers  ;  the  former  are  to  be 
found  in  the  case  of  Rex  v.  Il'^ehb  only,  and  the  latter  appear  to  he  all  derived  from 
that  case.  Com.  Dig.,  Prerogative  (I).  8.5), — "The  king  may  lay  his  action  in  what 
county  he  pleases,  in  any  personal  action;"  and  the  same  author,  title  "Debt" 
(G.  12),  refers  to  Rex  v.  IVchb,  reported  in  1  Vent.  17,  and  1  Sid.  412,  in  which  case 
the  Court  held,  in  an  action  for  embezzling  the  King's  goods,  that  the  King  might 
choose  his  county;  and  in  the  report  in  Siderfin,  it  is  said,  "The  King  has  his  pre- 
rogative [192]  to  try  his  personal  actions  where  he  pleases."  In  truth,  this  latter 
expression  is  the  foundation  of  all  that  has  been  said  on  the  subject ;  and  admitting 
that  it  is  law,  the  only  point  is,  in  what  sense  the  word  "  personal "  is  there  used.  It 
is  capable  of  two  diti'eient  senses.  Actions  may  be  personal,  as  contradistinguished 
from  real  and  mixed  ;  the  first  being  actions  against  the  person  only,  for  damages, 
the  second  for  recovery  of  real  estate,  and  the  third  for  both.  In  this  sense  of  the 
word  '■  personal,"  there  appears  to  be  no  question,  but  that  an  information  of  intrusion 
is  a  personal  action,  for  its  object  is  the  recovery  of  damages,  not  the  recovery  of  the 
estate,  for  the  Crown  has  never  in  contemplation  of  law  lost  it.  But  the  word 
'■  personal "  may  mean  such  actions  as  arc  for  the  recovery  of  debts  or  damages  to  the 
person  or  peisonal  effects  ;  and  in  this  sense  of  the  word,  a  writ  of  intrusion  is  not  a 
personal  action.  It  gives  some  colour  to  this  construction  of  the  woi'd,  that  the 
dictum  of  the  Court  in  the  case,  both  as  it  is  reported  in  Sidertin  and  Ventris,  is  in 
reference  t«  an  action  of  this  nature, — an  information  in  the  nature  of  trover. 

But  it  is  said  that  this  construction  of  the  word  "personal"  would  give  the  Crown 
no  prerogative  at  all,  because  every  subject  has  the  same  right.     This,  however,  is 
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not  correct ;  for  there  are  statutes  to  oblige  the  subject  to  lav  the  venue  where  the 
cause  of  action  arose,  in  transitory  actions ;  and  a  long  established  practice  founded 
thereon,  to  change  the  venue.  There  is  a  very  old  statute,  referred  to  by  Mr.  Tidd 
as  contained  in  the  laws  of  Henry  I.,  (which  is  not  found  in  the  edition  of  statutes 
published  by  the  Commissioners  of  Public  Records,  but  has  since  been  published  in 
a  separate  work).  This  provides  that  every  one  is  to  be  judged  by  his  peers,  and  of 
the  same  "county":  "Unusquisque  per  pares  suos  judicandus  est,  et  ejusdem 
provincias ;  peregrina  vero  judicia  modis  omnibus  submovemus."  This  may  possibly 
apply  to  trials  in  criminal  cases,  and  to  judgments  of  tribunals  abroad.  But  the 
6  Eic.  2  was  passed  to  confine  actions  of  debt,  [193]  account,  and  other  such  actions, 
to  their  proper  counties.  This  enactment,  from  the  nature  of  its  provisions,  was 
evaded;  and  to  remedy  the  evil,  the  statute  4  Hen.  1,  c.  18,  was  passed,  which 
directs  attornies  to  be  sworn  not  to  sue  in  a  foreign  county.  After  that  statute,  a 
practice  appears  to  have  prevailed,  to  plead  the  impropriety  of  the  venue  in  abate- 
ment of  the  writ,  even  before  the  plaintiff  had  declared  ;  and  afterwards  the  defendant 
was  allowed  to  traverse  the  venue,  and  try  the  tra\erse  by  the  country.  (Black- 
stone,  J.,  in  Santler  v.  Heard  (1  W.  Bla.  1032).)  The  practice  of  changing  the  venue 
on  motion  was  introduced  upon  the  equity  of  the  statutes  of  Eich.  II.  and  Hen.  V. ; 
and  this  practice.  Lord  Holt  says  (Knight  v.  Farnahij,  1  Salk.  670),  began  in  the  i-eign 
of  James  I.  But  neither  these  statutes,  nor  the  practice  of  the  Courts,  bound  the 
Crown ;  and  consequently,  with  respect  to  all  personal  actions,  in  the  sense  of 
transitory  actions,  the  Crown  had  a  privilege  which  the  subject  had  not,  and  it  seems 
highly  probable  that  this  was  all  that  the  Court  intended  in  the  case  of  Ra:  v.  IVclh : 
for-,  as  it  is  reported  in  Siderfin,  it  was  a  motion  by  the  defendant  to  change  the  venue 
from  Middlesex  to  London,  because,  if  there  was  any  conversion,  it  was  in  London  ; 
but  the  Court  refused  it,  and  said  the  King  had  a  prerogative  to  try  his  personal 
actions  any  wheie  :  according  to  the  report  in  Yentris,  the  motion  was  made  by  the 
Crown.  But  with  this  uncertainty  attending  the  principal  case,  on  which  the 
authorities  in  the  text  writers  wholly  depend,  and  in  the  absence  of  any  precedent 
whatever,  in  an  information  of  intrusion,  or  other  action  usuall}'  termed  local  (for  the 
precedents  in  cases  of  recovering  debts  due  to  the  Crown,  upon  inquisitions  in  out- 
lawry and  extent,  as  has  been  before  said,  do  not  apply),  we  think  that  the  Crown 
officers  have  failed  to  establish  the  right  to  the  prerogative  claimed. 

It  may  be  added,  that  in  the  only  precedent  of  an  award  [194]  of  venire  to  a 
different  county,  in  an  information  of  intrusion,  which  was  cited  from  the  record  in 
7th  Eliz.,  the  suggestion  by  the  Attorney-General  is  on  the  special  ground,  that  the 
issue  could  not  be  indifferently  tried  in  the  county  where  the  lands  lay,  namely, 
Durham  ;  which  affords  a  strong  ground  for  believing  that  he  had  no  right  to  such 
a  venire,  as  a  matter  of  course,  by  virtue  of  the  prerogative. 

The  rule  m  this  case  must  therefore  be  made  absolute.  But  the  Attorney-General 
may,  if  he  think  fit,  as  was  done  in  the  case  last  cited,  apply  to  the  Court  for  a  writ 
into  a  different  county,  on  a  similar  suggestion. 

Eule  absolute,  (o) 
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— By  indenture  of  the  12th  of  April,  1804,  and  by  a  fine  and  recovery  levied  in 
pursuance  thereof,  certain  hereditaments  and  premises  were  settled  to  the  uses 
of  such  persons,  &c.,  as  the  settlor  should  by  deed  or  will  appoint ;  and  in  default 
of  appointment,  to  the  use  of  the  settlor  in  tail  general ;  remainder  to  J.  L.,  the 
second  son  of  the  late  Sir  J.  L.,  for  life  ;  remainder  to  the  eldest  .son  of  J.  L.  in 
tail  male ;  remainder  to  the  second,  third,  fourth,  fifth,  and  all  and  everj'  other 
the  son  and  sons  of  the  body  of  the  said  J.  L.,  in  tail  male;  remainder  to  L.  C. 
for  life,  with  remainders  over :  subject  to  a  proviso  "  that  in  case  J.  L.,  or  any 
issue  male  of  his  body,  shall  become  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  of  the  family  estates  of  the  said  Sir  J.  L.  deceased,  then 

(a)  The  Attorney-General  subsequently  mo^xd  for  and  obtained  a  rule  to  shew 
cause  why  the  venire  should  not  issue  into  the  county  of  Hertford,  upon  affidavits 
setting  forth  special  grounds :  which  rule,  in  Trinity  Term,  was  made  absolute. 
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and  ill  every  such  ease  the  uses  and  estates  hereinbefore  limited,  expressed,  and 
declared  of  and  concerning  the  said  hereditaments  and  premises  whereof  a  fine 
and  recovery  are  covenanted  and  intended  to  be  levied  and  sufi'cred  as  aforesaid, 
to  or  for  the  l)enelit  of  him  oi'  them  who  shall  so  become  entitled  to  the  possession 
or  the  receipt  of  the  rents  and  profits  of  the  family  estates  of  the  said  Sir  J.  L., 
and  to  and  for  the  benefit  of  the  issue  male  of  such  person  or  persons  so  becoming 
entitled,  shall  cease,  determine,  and  be  absolutely  null  and  void  ;  and  then  and 
in  every  such  case,  all  and  singidar  the  said  hereditaments  and  premises  shall 
immediately  thereupon,  from  time  to  time,  devest  out  of  the  person  or  persons 
so  becoming  entitled,  and  shall  go  over  in  such  and  the  same  manner,  to  all 
intents  and  purposes,  as  if  such  person  or  persons  so  becoming  entitled  were 
actually  dead  without  issue  male."  J.  L.,  as  the  second  son  of  the  late  Sir  J.  L., 
became  entitled  to  the  possession  of  the  family  estates  mentioned  in  the  proviso, 
in  the  lifetime  of  the  testator,  who  afterwards  died  without  issue,  and  without 
having  e.^cercised  the  power  of  appointment.  At  the  time  of  his  death  there  were 
living  the  said  J.  ]>.  (then  Sir  J.  L.,  Bart.,  who  had  become  entitled  to  the  family 
estate),  J.  H.  L.,  the  eldest  son  of  the  said  Sir  J.  L.  the  son,  H.  L.,  his  second 
son,  and  four  other  sons,  also  the  said  L.  C.  mentioned  in  the  indenture  : — Held, 
that  the  remainders  to  the  sons  of  J.  L.  were  destroyed,  and  that  L.  C.  took  an 
estate  for  life. 

[S.  C.  10  L.  J.  Ex.  -289:  in  Equity,  11  Sim.  260;  10  L.  J.  Ch.  38;  6  Jur.  334: 
reversed  in  part,  nomine  SanJ'unl  v.  Monice,  1844,  11  CI.  &  F.  667;  8  E.  E.  1255 
(with  note).] 

By  an  order  of  the  Vice-Chancellor,  the  following  case  was  stated  for  the  opinion 
of  this  Court : — 

[195]  The  Kevei-end  Francis  Tutte,  of  Glyndbourne,  in  the  county  of  Sussex,  now 
deceased,  was  at  and  previously  to  the  time  of  executing  the  indenture  hereinafter 
mentioned,  seised  in  fee-simple  of  the  lands  and  hereditaments  in  the  said  indenture 
mentioned  and  described. 

On  the  12t[i  day  of  April,  1804,  an  indenture  was  duly  made  and  executed  by 
and  between  the  said  Francis  Tutte,  clerk,  of  the  first  part,  George  Bramwell,  therein 
described,  of  the  second  part,  and  Francis  Burton,  therein  also  described,  of  the  third 
part,  by  virtue  whereof,  and  of  a  fine  and  common  recovery  duly  levied  and  sutl'ered 
in  pursuance  thereof,  all  that  the  manor  of  Goate,  otherwise  Gotte,  in  the  said  county 
of  Sussex,  and  also  all  that  the  manor  of  Belhurst,  in  the  said  county,  together  with 
divers  messuages  or  tenements,  farms,  lands,  tithes,  and  hereditaments  therein 
described,  and  situate,  lying  and  being  in  the  several  parishes  of  Glynil,  Eingmere, 
Salehurst,  Etchinghani,  and  Selmeston,  otherwise  Simpson,  in  the  county  of  Sussex; 
and  all  other  the  manor.s,  messuages,  tenements,  tithes,  and  hereditaments  whatsoever, 
being  freehold,  of  the  said  Francis  Tutte,  situate  respectively  in  the  said  parishes,  or 
elsewhere  in  the  said  county  of  Sussex,  were,  with  their  appurtenances,  settled,  limited, 
and  assured  to  the  uses,  and  subject  to  the  provisoes  expressed  in  the  said  indenture  ; 
that  is  to  say,  to  the  use  of  such  person  or  persons,  and  for  such  estate  and  estates, 
upon  such  trusts,  and  for  such  intents  and  purposes,  and  subject  to  such  chai'ges,  and 
by,  with,  and  under,  and  subject  to  such  powers  of  revocation  and  liniitatio)i,  and 
such  other  powers,  provisoes,  conditions,  restrictions,  limitations,  declarations,  and 
agreements,  and  in  such  maimer  and  form,  as  he  the  said  Francis  Tutte  should  at  any 
time  or  times,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing,  to  be  by 
him  so  executed  and  attested  as  therein  mentioned,  or  by  his  last  will  and  testament 
in  writing,  or  any  writing  purporting  to  be,  or  in  the  nature  of  a  will  or  testament, 
[196]  to  be  by  him  signed  and  published  in  the  presence  of  and  attested  bv  three  or 
more  such  witnesses,  declare,  direct,  limit,  or  appoint,  of  or  concerning  the  said 
hereditaments  and  premises,  or  any  part  thereof ;  and  in  default  of  such  declaration, 
direction,  limitation,  or  appointment,  to  the  use  of  the  said  Francis  Tutte  and  the  heirs 
of  his  body  to  be  begotten  ;  and  for  default  of  such  issue,  to  the  use  of  James  Langham, 
Escj.,  the  second  son  of  the  late  Sir  James  Langham,  of  Coltosbrooke  in  the  county  of 
Northam])ton,  Bart.,  deceased,  and  his  assigns,  for  and  during  the  term  of  his  natural 
life,  without  impeachment  of  or  for  an)'  manner  of  waste ;  and  from  and  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in  the  lifetime  of  the  said  James 
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Langham,  to  the  use  and  behoof  of  the  Rev.  Henry  Poole  and  Anthony  William 
Hodg.son  therein  respectively  described,  and  their  heirs,  daring  the  natural  life  of  the 
said  James  Langham,  upon  trust  to  preserve  the  contingent  uses  and  estates  therein 
limited  from  being  defeated  and  destroyed ;  and  from  and  immediately  after  the  decease 
of  the  said  James  Langham,  to  the  use  and  behoof  of  the  first  son  of  the  body  of  the 
said  James  Langham  lawfully  begotten  or  to  be  begotten,  and  the  heirs  male  of  the 
body  of  such  first  son  lawfully  issuing  ;  and  for  default  of  such  issue,  to  the  use  of  the 
second,  third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the  body  of  the 
said  James  Langham  lawfully  begotten  or  to  be  begotten,  severally  and  successively,  and 
respectively,  and  in  remainder  one  after  another  as  they  and  ever}'  of  them  shall  be  in 
priority  of  biith  and  seniority  of  age,  and  of  the  several  and  respective  heirs  male  of  the 
body  and  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing,  so  as  that  the  elder 
of  such  sons  and  the  heirs  male  of  his  Ijody  shall  be  always  preferred  to,  and  take  before 
the  younger  of  the  same  sons  and  the  heii's  male  of  his  and  their  body  and  bodies ;  and  for 
default  of  such  issue,  to  the  use  of  Langham  ChrLstie,  the  eldest  son  of  Daniel  Beale 
Christie  [197]  therein  described,  by  Elizabeth  his  wife,  heretofore  Elizabeth  Langham, 
spinster,  and  the  assigns  of  the  said  Langham  Christie,  for  and  during  the  term  of  his 
natural  life  without  impeachment  of  waste ;  and  from  and  after  the  determination  of 
that  estate  by  forfeiture  or  otherwise  in  the  lifetime  of  the  said  Langham  Christie, 
to  the  use  and  behoof  of  the  said  Henry  Poole  and  Anthony  William  Hodgson,  and 
their  heirs,  during  the  life  of  the  said  Langham  Christie,  upon  trust  to  preserve  the 
contingent  uses,  remainders,  and  estates  thereinafter  limited  from  being  defeated  or 
discharged  ;  and  from  and  immediately  after  the  decease  of  the  said  Langham  Christie, 
to  the  use  and  behoof  of  the  first  son  of  the  body  of  the  said  L.  Christie  lawfully  to 
be  begotten,  and  the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing ;  and 
for  default  of  such  i.ssue  to  the  use  of  the  second,  third,  fourth,  fifth,  and  all  and  every 
other  son  and  sons  of  the  body  of  the  said  Langham  Christie  lawfully  to  be  begotten, 
severally,  successively,  and  respectively,  &c.  &c. ;  with  other  remainders  over.  And 
the  s.aid  indenture  contained  a  proviso  as  follows  : — "  Provided  always,  and  it  is  hereby 
declared  and  agreed  by  and  between  the  parties  to  these  presents,  to  be  the  true  intent 
and  meaning  of  them,  and  of  these  presents,  that  in  case  the  said  James  Langham,  or 
any  issue  male  of  his  body,  shall  become  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  of  the  family  estates,  late  of  the  said  Sir  James  Langham, 
deceased,  to  the  amount  of  £1000  per  annum  over  and  above  all  outgoings  and 
reprises,  then  and  in  every  such  case  the  use,  limitation,  and  estate,  uses,  limitations, 
and  estates  hereinbefore  limited,  expressed,  declared,  and  contained,  of  and  concerning 
the  said  hereditaments  and  premises,  whereof  a  fine  and  recovery  are  covenanted  and 
intended  to  be  levied  and  sutl'ered  as  aforesaid,  to  or  for  the  benefit  of  him  or  them 
who  shall  so  become  entitled  to  the  possession  or  the  receipts  of  the  rents  and  profits 
of  the  family  estates  [.198]  of  the  said  Sir  James  Langham,  or  any  of  them,  to  the 
amount  of  £1000  per  annum  as  aforesaid,  and  to  and  for  the  benefit  of  the  issues  male 
of  such  person  or  persons  so  becoming  entitled,  shall  cease,  determine,  and  be  absolutely 
null  and  void  :  and  then,  and  in  every  such  case,  all  and  singular  the  said  heredita- 
ments and  premises  shall  immediately  thereupon,  from  time  to  time,  devest  out  of  the 
person  or  persons  so  becoming  entitled,  and  shall  go  over  in  such  and  the  same  manner, 
to  all  intents  and  purposes,  as  if  such  person  or  persons  so  becoming  entitled  were 
actually  dead  without  issue  male." 

On  the  12th  of  May,  1812,  the  said  James  Langham,  in  the  said  indenture 
described  as  the  second  son  of  the  late  Sir  James  Langham,  became  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  the  family  estates  mentioned 
in  the  said  proviso,  to  the  amount  of  £1000  per  annum  and  upwards  over  and  above 
all  outgoings  and  reprises. 

The  said  Francis  Tutte  died  on  the  12th  of  January,  1824,  without  issue,  and 
without  having  made  any  appointment  in  exercise  of  the  power  contained  in  the  said 
indenture. 

At  the  time  of  the  death  of  the  said  Francis  Tutte  the  following  persons  were 
living,  that  is  to  say,  the  said  James  Langham  the  son,  (then  Sir  James  Langham, 
Bart.),  James  Hay  Langham,  the  eldest  son  of  the  said  Sir  James  Langham  the  son, 
Herbert  Langham,  his  second  son,  and  four  other  sons  of  the  said  Sir  James  Langham 
the  son,  and  also  the  said  Langham  Christie  mentioned  in  the  said  indenture. 

The  questions  for  the  opinion  of  the  Court  are — 1st.  Whether,  under  the  limitations 
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contained  in  the  said  indentiiie  of  the  12th  of  April,  1804,  the  said  Herbert  Langham, 
upon  the  death  of  the  said  Francis  Tiitte,  became  entitled  to  any  and  what  estate  in 
the  hereditaments  therein  comprised  ] 

2nd.  Whether,  under  the  limitations  contained  in  the  [199]  same  indenture,  the 
said  Langham  Christie,  upon  the  death  of  the  said  Francis  Tutte,  became  entitled  to 
an_v  and  what  estate  in  the  same  hereditaments] 

Erie,  for  the  plaintift's.  The  clear  meaning  of  the  proviso  is,  that  if  the  Langham 
property  shall  come  into  the  possession  of  James  Langham,  the  second  son  of  the  late 
Sir  James  Langham,  or  any  of  his  issue  male,  then  the  uses  limited  to  him  or  them 
shall  absolutely  cease  and  be  void  ;  and  therefore  as  soon  as  he  became  possessed  of 
those  estates,  all  his  sons  were  excluded,  and  Langham  Christie,  the  person  next  in 
remainder,  took  an  estate  for  life,  according  to  the  terms  of  the  settlement.  The 
proviso  first  says,  that  in  the  event  mentioned  the  use  in  favour  of  James  Langham 
and  his  issue  male  shall  cease,  and  then,  and  in  every  such  case,  the  hereditaments 
shall  immediately  thereupon  from  time  to  time  devest  out  of  the  person  or  persons  so 
becoming  entitled,  and  shall  go  over  in  such  and  the  same  manner  as  if  such  person 
or  persons  so  becoming  entitled  were  actualh^  dead  without  issue  male.  Unless  the 
words  of  the  instrument  are  altered,  no  one  else  but  Langham  Christie  can  come  in. 
It  would  be  necessary  to  strike  out  the  words  "  and  to  and  for  the  benefit  of  his  issue 
male."  It  may  perhaps  be  contended  on  the  other  side,  that  the  words  of  the  instru- 
ment are  to  be  altered,  because  it  was  the  testator's  intention  that  the  family  of  James 
Langham  should  be  preferred  before  the  family  of  Langham  Christie :  but  all  that  he 
intended  was  that  there  should  not  be  a  union  of  the  two  estates.  That  argument 
cannot  have  much  weight,  for  it  is  impossible  for  the  Court  to  know  what  were  the 
settlements  of  the  Langham  property,  and  what  were  the  facts  which  the  settlor  had 
in  view  at  the  time.  The  words  "  and  to  and  for  the  benefit  of  his  issue  male  "  would 
be  surplusage,  if  the  settlor  had  intended  that  the  clause  should  operate  merely  on 
tenants  in  tail,  because  it  is  [200]  apprehended  that  if  an  estate  is  settled  on  a  tenant 
in  tail,  and  in  a  given  event  the  uses  for  the  benefit  of  the  tenant  in  tail  are  to  cease, 
and  the  estate  to  go  over,  if  the  estate  t;iil  ceases,  it  ceases  from  his  issue  male.  The 
uses  are  for  the  benefit  of  James  Langham  and  his  issue  male,  and  in  a  certain  event 
the  estate  is  to  devest  out  of  him  and  go  over  as  if  he  died  without  issue  male,  there- 
fore it  does  devest  out  of  him  and  his  issue.  The  Court  will  not  look  to  any  supposed 
intention  of  the  settlor,  to  be  gathered  from  extrinsic  circumstances  ;  but  if  they  were 
to  do  so,  it  would  be  in  favour  of  the  plaintiffs  ;  for  the  settlor  may  have  contemplated 
that  if  James  Langham  came  into  possession  of  the  Langham  estates,  he  would  provide 
for  his  own  children.  In  Thu  Earl  of  Smrhorourjh  v.  Doe  clem.  Savile  (3  Ad.  &  Ell.  897), 
the  Court  rejected  the  idea  of  speculating  on  the  supposed  intention  of  the  testator, 
and  decided  upon  the  words  which  were  expressed.  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  Court  of  Excheijuer  Chamber,  says,  "  Now,  before  we  come  to  the 
construction  of  this  proviso,  we  cainiot  but  observe,  in  the  first  place,  that,  whilst  the 
intention  of  the  testator  ought  to  be  our  only  guide  to  the  interpretation  of  his  will, 
it  must  be  his  intention  to  bo  collected  from  the  words  employed  by  himself  in  his 
will.  No  surmise  or  conjecture  of  any  object  which  the  testator  may  be  supposed  to 
have  had  in  view  can  be  allowed  to  have  any  weight  in  the  construction  of  his  will, 
unless  such  object  can  be  collected  from  the  plain  language  of  the  will  itself."  And 
again:  "In  the  second  place,  we  hold  it  to  be  a  necessary  rule  in  the  investigation  of 
the  intention  of  a  testator,  not  only  that  we  ought  to  look  to  the  words  alone,  to 
determine  the  operation  and  effect  of  the  devise,  but  that  we  ought  to  disregard 
altogether  the  legal  consequences  which  may  follow  from  the  nature  and  qualities  of 
the  estate,  when  such  [201]  estate  is  once  collected  from  the  words  of  the  will  itself. 
In  determining,  therefore,  whether  the  intention  of  the  testator  was  in  any  particular 
case  to  give  the  devisee  an  estate  tail  or  for  life  only,  we  cannot  think  it  a  sound  or 
legitimate  mode  of  reasoning  to  import  into  the  consideration  of  that  question,  that 
if  the  estate  is  held  to  be  an  estate  tail,  the  devisee  will  have  the  power  of  defeating 
the  intention  of  the  testator  altogether  by  sutlering  a  common  recovery."  The  Court 
therefore  looked  strictly  to  the  worfis  of  the  will.  In  that  case,  if  the  name  and  arms 
of  the  testator  were  not  taken  for  two  years,  the  estate  was  to  cease  and  determine  ; 
but  if  the  title  of  Earl  of  Scarborough  devolved  on  any  person  taking  under  the  will, 
then  the  use  in  favour  of  such  person  and  his  issue  male  was  to  fail,  and  the  estate  to 
go  over.     It  was  contended  that  the  same  operation  of  cesser  was  to  take  place  in  both 
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events ;  but  the  Court  said  not.  lu  the  one  case,  if  the  devisee  would  not  take  the 
name  and  arms  of  Savile,  he  was  to  forfeit  the  estate,  and  it  was  to  go  over  to  the 
person  next  entitled  ;  but  if  the  title  of  Earl  of  Scarborough  should  devolve  on  anv 
person  taking  the  Savile  propert}^,  then  the  intention  was  that  the  use  in  favour  of 
that  person  should  go  over  as  upon  a  failure  of  his  issue.  In  Carr  v.  The  Earl  of 
Errol  (6  East,  5S),  and  Doe  J.  Heiuage  v.  Heneage  (i  T.  E.  1.3),  the  Court  decided  in 
favour  of  the  construction  now  contended  for,  and  that  the  use  for  the  tenant  for  life 
and  his  issue  ceased  and  determined,  and  the  estate  went  over  in  the  same  manner  as 
it  would  have  done  if  the  tenant  for  life  had  died  without  issue  male.  That  is  what 
the  plaintiffs  contend  in  the  present  case. 

Kelly,  contra.  The  important  question  in  this  case  is,  whether  the  proviso  is  to 
operate  upon  the  estate  of  the  individual  upon  whom  the  Langham  property  shall 
descend,  or  [202]  whether  it  is  to  operate  also  upon  the  estate  subsequently  and 
separately  created  in  favour  of  his  issue.  If  it  were  possible  to  look  at  the  general 
intention  of  the  settlor,  no  doubt  could  be  entertained  that  he  merely  intended  that 
any  person  upon  whom  the  Langham  estate  should  descend,  and  his  direct  lineal  male 
issue,  that  is,  his  eldest  son,  or  the  eldest  son's  son,  should  be  excluded  ;  but  by  the 
introduction  of  the  words  in  the  middle  of  the  proviso,  "and  to  and  for  the  benefit  of 
him  or  them  who  shall  so  become  entitled,"  the  present  difficulty  is  raised.  This  is 
not  the  creation  of  an  ordinary  estate  tail  in  fa^'our  of  any  of  the  Langham  family  : 
but  these  are  distinct  estates  conferred  on  each  member  of  the  family  in  succession. 
It  can  onl}^  be  by  words  which  are  indisputable  and  in-esistible  in  their  sense  and 
effect,  that  these  separate  and  distinct  estates  can  be  defeated.  If  the  whole  of  this 
proviso  be  taken  together,  it  will  appear  that  the  intent  of  the  settlor  was  merely 
that  the  estate  of  the  person  upon  whom  the  Langham  property  should  descend  should 
be  devested.  That  part  of  the  proviso  which  says  that  the  estate  shall  be  devested  on 
the  contingency  happening,  applies  only  to  the  individual  himself  ;  there  are  no  words 
expressly  taking  away  any  estate  from  any  other  person  ;  and  the  question  is,  whether 
the  Court  will,  in  consequence  of  the  earlier  words,  extend  by  implication  the  effect  of 
the  proviso,  so  as  to  destroy  those  estates.  In  a  case  in  the  House  of  Lords,  ThornhUl 
v.  Hall  (2  Clark  &  F.  22),  it  was  held  to  be  a  rule  in  construing  written  instruments, 
that  when  an  interest  is  given  or  an  estate  conveyed  in  one  clause  of  the  instrument  in 
clear  and  decisive  terms,  such  interest  or  estate  cannot  be  taken  away  or  cut  down  by 
raising  a  doubt  upon  the  meaning  and  application  of  a  subsequent  clause,  nor  by  infer- 
ence therefrom,  nor  by  any  subsequent  words  that  aie  not  as  clear  and  decisive  as  the 
words  [203]  of  the  clause  giving  that  interest  or  estate.  Now  with  regard  to  this  ex- 
press limitation  in  favour  of  the  issue  male  in  succession  of  the  first-mentioned  James 
Langham,  it  can  be  by  implication  only,  as  far  as  relates  to  the  latter  words,  that  those 
estates  can  be  taken  away.  The  question  is,  whether,  taking  the  whole  of  the  proviso 
together,  it  does  not  mean,  that  if  the  Langham  estates  shall  come  to  any  person 
whilst  he  is  in  possession  of  the  estate  under  this  deed,  he,  and  his  direct  male  issue, 
shall  lose  that  estate,  and  every  estate  derivative  from  it;  but  still  the  other  estates 
which  are  created  distinctly  and  separately  shall  continue  in  force.  By  taking  that 
view  of  the  case,  the  Court  would  give  effect  to  every  word  in  the  proviso.  The 
question  is,  whether  any  thing  more  was  intended  than  that  when  any  of  the  estates 
tail  should  vest  in  possession,  the  issue  of  the  party  taking  the  estate  tail  should  be 
deprived  of  the  estate,  as  well  as  the  party  himself  ;  but  that  if  the  two  properties 
should  unite  in  the  same  person,  while  there  was  onlv  an  estate  for  life  in  existence, 
any  thing  fuither  was  intended  than  that  the  estate  should  be  devested  out  of  that 
person,  and  the  estate  for  life  destroyed,  but  still  that  the  estate  tail  should  take 
effect.  Now  applying  the  words  of  the  proviso,  "and  to  and  for  the  benefit  of  such 
person  or  persons  so  becoming  entitled,"  to  the  case  of  the  two  estates  uniting  in  one 
who  had  taken  an  estate  tail  under  this  deed,  then  those  words  would  have  eSect, 
because  that  estate  tail  would  be  entirely  defeated  ;  and  effect  would  also  be  given  to 
the  words  that  "  the  estate  shall  immediately  thereupon,  from  time  to  time,  devest 
out  of  the  person  or  persons  so  becoming  entitled,"  because  the  estate  tail  which  is 
thus  devested  was  the  estate  of  which  the  partv  in  whom  the  two  properties  were 
united  was  seised  and  possessed  at  the  time.  Thus  efiect  would  be  given  to  every 
part  of  the  instrument.  [Parke,  B  If  that  had  been  the  intention  of  the  settlor,  the 
proper  way  of  doing  it  would  have  been  [204]  to  have  said,  that  it  shall  go  over  in 
the  same  way  to  all  intents  and  purposes,  as  if  such  person  or  persons  so  becoming 
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entilled,  being  tenant  for  life,  were  aetnally  dead,  or  being  tenant  in  tail,  were  dead 
without  issue.     But  that  is  not  said.]     Still  the  words  niaj'  have  that  efiect. 

LoKD  AciNGEK,  C.  B.  It  appears  to  me  that  we  must  take  this  as  being  onl_v  one 
clause,  though  j\lr.  Kelly  has  argued  the  case  as  if  it  were  two  distinct  clauses.  It  is 
all  one  clause  relating  to  the  same  subject-matter,  and  the  construction  of  the  first 
part  is  explained  by  the  subsequent  part.  The  uses  and  limitations  created  by  the 
settlement  to  and  for  the  benefit  of  James  Langham,  and  to  and  for  the  l)enefit  of  his 
issue,  are  to  cease  in  the  event  specified  ;  both  the  estates  to  the  tenants  for  life,  and 
the  usual  limitations  for  the  benefit  of  his  issue,  are  to  cease  if  the  Langham  estates 
come  to  him  to  the  amount  of  £1000  a  year.  Then  the  next  branch  of  the  clause 
makes  the  uses  operate  in  such  a  manner  as  if  he  were  actually  dead  without  issue. 
It  appears  to  be  that  the  clause  is  sutticient  without  that  addition.  It  is  all  in  one 
sentence,  and  the  meaning  is  not  plain  until  we  come  to  the  end  of  it ;  but  taking  the 
whole  proviso  together,  it  is  quite  clear  that  the  person  who  comes  into  the  possession 
of  the  Langham  estates,  of  the  value  of  £1000  a  year,  and  who  was  entitled  under 
the  limitations  contained  in  this  deed,  was  to  be  treated  as  if  he  were  dead  without 
issue,  and  the  remainder  was  to  go  over.  I  think,  therefore,  that  Mr.  Langham 
Christie  is  entitled. 

Pakke,  B.  I  am  clearly  of  the  same  opinion.  The  only  question  in  this  case  is, 
what  is  the  meaning  of  the  words  of  the  proviso  :  and  if  you  read  the  proviso  altogether, 
no  reasonable  doubt  can  be  entertained  as  to  the  meaning  of  the  words  ;  the  only 
objection  to  it  is,  that  it  is  too  redundant  in  one  part,  and  not  quite  sufficiently 
redundant  in  another.  The  proviso  begins  with  declaring,  "  that  in  [205]  case  the 
said  James  Langham,  or  any  issue  male  of  his  body,  shall  become  entitled  to  the 
possession  or  to  the  receipts  of  the  rents  and  profits  of  the  family  estates,  late  of  the 
said  Sir  James  Langham,  deceased,  to  the  amount  of  £1000  per  annum,  over  and 
above  all  outgoings  and  reprizes,  then  and  in  every  such  case  the  use,  limitation,  and 
estate,  uses,  limitations,  and  estates,  hereinbefore  limited,  expressed,  declared,  and 
contained,  of  and  concerning  the  said  hereditaments  and  premises,  whereof  a  fine  and 
recovery  are  covenanted  and  intended  to  be  levied  and  sufl'ered  as  aforesaid,  to  or  for 
the  benefit  of  him  or  them  who  shall  so  become  entitled  to  the  possession,  or  to  the 
receipt  of  the  rents  and  profits  of  the  family  estates  of  the  said  Sir  James  Langham, 
or  any  of  them,  to  the  amount  of  £1000  per  annum  as  aforesaid,  and  to  and  for  the 
benefit  of  the  issue  male  of  such  person  or  persons  so  becoming  entitled,  shall  cease 
and  determine."  So  far  it  is  perfectly  clear  ;  if  there  had  been  nothing  further  in 
the  clause,  it  would  have  shewn  very  clearly  that  those  estates  would  have  determined  ; 
and  if  they  had,  of  course  the  remainder  over  would  have  taken  efiect.  And  this  is 
made  more  clear  by  the  concluding  part,  which  provides  that  the  estate  "shall  go  over 
in  such  and  the  same  manner,  to  all  intents  and  purposes,  as  if  such  person  or  persons 
so  becoming  entitled  were  actually  dead  without  issue  male."  Then  here  is  a  complete 
clause  of  cesser,  and  a  complete  clause  of  devolution,  and  the  only  apparent  ditfieulty 
introduced  into  the  case  is  from  the  insertion  of  unnecessary  words,  that  the  estate 
"shall  devest  out  of  the  person  or  persons  so  becoming  entitled  as  aforesaid."  That 
was  quite  unnecessary,  because  the  preceding  clause  had  put  an  end  to,  and  made  void, 
all  the  limitations  in  favour  of  that  person  and  his  issue  male  ;  therefore  it  was  wholly 
unnecessary  to  add  a  clause  expressly  devesting  the  estate  out  of  the  person  so 
becoming  entitled  ;  and  it  is  only  the  introduction  of  those  words  that  can  create  any 
difficulty.  But  it  [206]  seems  to  me  that  it  creates  no  real  difficulty,  because  it  is 
but,  after  all,  imperfect,  and  the  meaning  of  the  settlor  is  clearly  expressed  by  the 
first  part  of  the  [iroviso  ;  and  ))y  the  last  part,  in  the  event  of  the  devolution  of  the 
estates  to  James  Langham,  the  use  limited  to  him  becomes  alisolutely  null  and  void, 
and  the  use  limited  for  the  benefit  of  his  issue  male  becomes  absolutely  null  and  void 
and  the  estate  goes  over  in  such  and  the  same  manner,  and  to  all  intents  and  purposes, 
as  if  such  person  or  persons  .so  becoming  entitled  were  actually  ilcad  without  issue 
male  ;  in  which  case  Langham  Christie  would  have  been  entitled,  the  estate  being 
limited  to  him  in  that  event  by  the  deed.  The  clause  is  certainly  expressed 
imperfectly ;  if  properly  drawn  up,  it  should  have  omitted  the  words  "  that  the  estate 
shall  devest,  &c.,"  or  should  have  said  that  the  estate  of  the  tenant  for  life,  and  the 
estate  of  the  issue  male,  shall  devest  out  of  them,  and  shall  go  over  to  some  other 
person.  The  above-mentioned  words,  however,  may  be  rejected  as  surplusage,  and 
the  intention  of  the  settlor  is  perfectly  clear  from  the  other  parts  of  this  proviso  ;  viz.. 
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that  both  the  estate  to  the  tenant  for  life,  and  the  estate  to  his  issue  male,  shall  cease, 
and  go  over  to  another,  in  the  same  manner  as  if  both  the  tenant  for  life  and  his  issue 
had  died,  or  the  tenant  for  life  had  died,  and  there  were  no  issue.  In  order  to  effect 
the  intention  which  Mr.  Kelly  contends  for,  it  is  clear  that  the  concluding  clause 
ought  to  have  been  worded  diflerently,  aud  in  the  manner  I  before  stated,  namely, 
that  the  estate  should  go  over  in  the  same  way  as  if  the  party  becoming  entitled, 
being  the  tenant  for  life,  was  actually  dead  without  issue  male.  That  the  settlor  has 
not  said.  The  result  might  then  have  been,  that  the  son  of  Sir  James  Langham 
would  have  taken  the  estate  ;  but  that  not  being  so,  it  appears  to  me  that  the  proviso 
is  very  clear,  and  that  really  the  difficulty  is  only  introduced  by  its  being  in  one  part 
too  redundant.  That  part  of  the  clause  is  wholly  un-[207]-neeessary,  and  does  not 
go  quite  far  enough  ;  but  it  appears  to  me  to  introduce  no  real  difficulty  into  the  case. 
Upon  the  whole,  I  think  it  is  perfectly  clear  that  the  meaning  of  the  words  of  the 
proviso  are,  to  devest  the  estate  not  only  from  the  tenant  for  life  but  also  from  his 
issue  male,  and  to  take  it  over  to  the  person  next  in  remainder  :  and  that  is  a  reason- 
able provision  on  the  part  of  the  settlor,  because  if  the  family  estates  came  to  the 
father,  he  would  be  possessed  of  a  large  income,  and  it  was  reasonable  to  suppose  that 
he  would  take  care  of  his  own  children,  and  provide  for  them  out  of  that  estate.  We 
have,  however,  nothing  to  do  with  the  reasonableness  or  unreasonableness  of  the  dis- 
position except  that  it  aids  the  rule  of  construction.  Our  duty  is  to  see  what  is  the 
meaning  of  the  words  of  the  instrument,  and  that  meaning  I  think  is  very  clear. 

Alderson,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  we  must  certify, 
that  under  the  limitations  contained  in  this  deed  Herbert  Langham  took  no  estate, 
and  that  Langham  Christie  took  an  estate  for  life,  with  remainder  over  in  tail  male 
to  his  children.  The  proviso  seems  to  me  to  be  perfectly  clear ;  and  the  teste  that 
Mr.  Kelly  referred  to,  as  stated  by  the  Lord  Chancellor  in  the  House  of  Lords,  in  the 
case  of  Thornhill  v.  Uall,  appears  to  me  to  be  applicable  to  the  present  case  ;  namely, 
that  you  cannot  devest  an  estate  given  by  clear  words  in  the  early  part  of  a  deed  or 
will,  unless  it  appears,  by  subsequent  words  equally  clear  and  distinct,  to  have  been 
the  intention  that  it  should  be  devested  :  and  it  does  appear  to  me,  that  by  the  words 
in  this  proviso  the  estate  is  clearly  so  to  be  devested.  There  are  two  parts  of  the 
proviso : — it  is  perfectly  clear,  that  in  the  event  which  is  contemplated,  namely,  of 
James  Langham  coming  into  possession  of  the  Langham  estates  of  the  value  of  £1000 
a-year,  not  only  his  estate  but  the  estate  of  his  issue  male  is  to  cease  : — that  is  the  first 
part.  The  latter  part  is  equally  clear,  that  the  estate  [208]  shall  go  over  in  like 
manner  as  if  James  Langham  were  actually  dead  without  issue  male.  If  that  had  been 
all,  it  is  quite  clear  that  Herbert  Langham  would  have  taken  no  estate  at  all ;  but 
then  there  are  these  words,  that  "the  hereditaments  and  premises  shall  immediately 
thereupon,  from  time  to  time,  devest  out  of  the  person  or  persons  so  becoming 
entitled."  And  we  are  asked  to  infer,  from  the  mere  circumstance  of  the  settlor's 
stating  that  the  estates  are  to  de\'est  out  of  James  Langham,  that  they  are  to  devest 
out  of  nobody  but  James  Langham.  It  appears  to  me,  that  although  such  a  conclusion 
might  be  drawn  from  these  words,  and  from  them  alone,  it  is  altogether  irreconcileable 
with  the  preceding  part  of  the  clause,  which  states  that  the  estate  not  only  of  James 
Langham,  but  of  his  issue  male,  shall  cease  ;  and  with  the  last  part  of  the  clause, 
which  states  "that  it  shall  go  over  in  such  and  the  same  manner,  to  all  intents  and 
purposes,  as  if  such  person  or  persons  so  becoming  entitled  were  actually  dead  without 
issue  male."  It  is  perfectly  clear  that  the  conclusion  which  might  otherwise  have  been 
drawn  from  the  ambiguous  use  of  the  words  in  one  part  of  the  clause,  is  entirely 
reversed  by  what  is  to  be  found  in  the  other  part. 

The  following  certificate  was  afterwards  sent : — "  We  have  heard  this  case  argued 
by  counsel,  and  have  considered  it,  and  are  of  opinion,  that  under  the  limitations 
in  the  indenture  of  the  r2th  of  April,  1804,  Herbert  Langham,  upon  the  death  of 
Francis  Tutte,  did  not  become  entitled  to  any  estate  in  the  hereditaments  therein 
comprised ;  and  that  Langham  Christie,  on  the  death  of  Francis  Tutte,  became 
entitled  to  an  estate  for  life  in  the  said  hereditaments." 

"  Abixger. 

"J.  Parke. 

"E.  H.  Alderson." 
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[209]  Carpenter  v.  Duller.  Exeh.  of  Pleas.  April  28,  1841. — Where  a 
distinct  statement  of  a  particular  fact  is  made  in  the  recital  of  a  bond  or  other 
instrument  under  seal,  and  a  contract  is  made  with  reference  to  that  recital,  it  is 
not,  as  between  the  parties  to  the  instrument,  and  in  an  action  upon  it,  competent 
to  the  party  bound  to  den}'  the  recital :  and  a  recital  in  an  instrument  not  under 
seal  ma}'  be  such  as  to  be  conclusive  to  the  same  extent. — But  a  party  to  an 
instrument  is  not  estopped,  in  an  action  by  another  party,  and  founded  on  the 
deed,  and  wholly  collateral  to  it,  to  dispute  the  facts  so  admitted  ;  but  evidence 
of  the  circumstances  under  which  such  admission  was  made,  is  receivable  to  shew 
that  the  admission  was  inconsiderately  made,  and  is  not  entitled  to  weight  as  a 
proof  of  the  fact  it  is  used  to  establish. 

[S.  C.  10  L.  J.  Ex.  393.     Applied,  Ex  parte  Morgan;  In  re  Simpson,  1876,  L.  R. 

2  Ch.  D.  89.] 

This  action  was  brought  for  a  trespass  alleged  to  have  been  committed  in  the  close 
of  the  plaintiffs,  situate  at  the  upper  side  of  Cholwell  Down,  in  the  parish  of  Mary  Tavy, 
in  the  county  of  Devon. 

Pleas :  first,  not  guilty ;  secondly,  that  the  close  in  which,  etc.,  was  not  the  close 
of  the  plaintiff;  thirdly,  that  the  close  was  the  close,  soil,  and  freehold  of  the 
defendant. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Summer  Assizes  for  the  county  of 
Devon,  it  appeared  that  the  action  was  brought  to  try  the  right  to  a  piece  of  land 
situated  on  Higher  Cholwell  Down,  between  two  places  called  Higher  Kingsett  and 
Lower  Kingsett,  the  defendant  being  entitled  to  the  former  and  the  plaintiff  to  the 
latter.  The  defendant  was  the  owner  of  a  mine  called  the  Wheal  Betsy  Mine,  close 
to  which  the  land  in  dispute  was  situated  ;  and  he  claimed  to  be  entitled  to  the  close 
in  question  as  lord  of  the  manor  of  Mary  Tav\'.  The  plaintiff  proved  a  strong  prima 
facie  case  by  a  series  of  acts  of  ownership,  dui-ing  a  period  of  more  than  sixty  \-ears : 
and  the  defendant,  amongst  other  evidence,  put  in  a  deed,  dated  the  9th  of  June, 
1837,  made  between  the  defendant  and  the  plaintiff  and  one  William  Fanshawe,  by 
which  it  was  recited,  that  "  Whereas  the  said  John  Bulleris  sei.sed  to  him  and  his  heirs. 
for  an  indefeasible  estate  of  inheritance  in  fee  simple  in  possession,  of  (amongst  others) 
certain  pieces  or  parcels  of  freehold  land,  situated  in  the  parish  of  Mary  Tavy,  in  the 
said  county  of  Devon,  more  particularly  described  in  the  map  or  plan  drawn  on  the 
back  of  the  last  skin  of  these  presents,  and  therein  distinguished  by  the  colour  yellow, 
upon  the  southernmost  of  which  said  pieces  of  land  a  certain  mine  or  adventure,  called 
Wheal  Friendship,  hath  for  many  years  been  wrought,  and  upon  the  northernmost  of 
which  said  pieces  of  land  a  certain  other  mine  or  adventure,  called  Wheal  Betsey,  hath 
also  for  many  years  been  [210]  wrought,  subject,  as  to  part  thereof,  to  the  mineral 
rights  of  the  said  William  Fanshawe,  hereinafter  mentioned."  The  deed  related  to 
an  adit,  which  it  was  proposed  to  construct,  and  which  was  therein  described  as  "  an 
adit  from  Wheal  Friendship,  in  continuation  of  the  present  Wheal  Friendship  adit, 
through  the  lands  of  the  said  John  Buller  and  John  Carpenter,  to  Wheal  Betsey." 
The  course  of  the  adit  was  then  described  to  be  "through  the  lands  set  forth  in  the 
map  on  the  last  skin  of  these  presents :  "  and  there  were  covenants  for  the  use  and 
repair  of  the  adit  by  the  owners  of  such  lands,  but  not  confined  thereto.  It  was 
admitted  that  the  land  in  dispute  was  coloured  yellow  on  the  plan.  The  adit,  as  its 
course  was  described  in  the  deed,  did  not,  however,  go  through  that  part  of  Cholwell 
Down.  It  was  contended  by  the  plaintiff's  counsel,  in  reply,  that  the  recital,  though 
admissible  in  evidence,  was  not  conclusive,  and  he  proposed  to  shew  that  the  admission 
was  made  under  a  misapprehension.  For  the  defendant  it  was  contended,  that  the 
plaintiff  was  estopped,  by  his  admission  in  the  recital  contained  in  the  deed,  from 
denying  the  defendant's  title  to  the  locus  in  (juo,  and  therefore  that  such  evidence  was 
inadmissible.  The  learned  Judge  was  of  opinion  that  the  recital  was  not  conclusive, 
and  admitted  the  evidence  ;  and  left  the  whole  case  to  the  jury,  who  found  a  verdict 
for  the  plaintiff  with  Is.  damages. 

Bompas,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had  ;  first,  on 
the  ground  that  the  recital  was  conclusive  against  the  [jlaintiff,  and  therefore  that  the 
evidence  was  improperly  received  ;  and  secondly,  that  the  verdict  was  against  the 
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evidence.     In  the  Vacation  Sittings  after  last  Hilary  Term,  cause  was  shewn  against 
the  above  rale  by 

Sir  W.  W.  Follett,  Bere,  and  Eowe,  for  the  plaintiff.  They  [211]  were  first  heard 
on  the  ground  of  the  verdict  being  against  the  evidence,  but  the  Court  refused  to  set 
aside  the  verdict,  saying  there  was  evidence  on  both  sides,  and  that  it  was  a  question 
for  the  jury.  Then  as  to  the  deed  of  the  9th  of  June  1837.  The  recital  did  not 
operate  as  an  estoppel  against  the  plaintifi",  and  therefore  evidence  was  admissible  to 
explain  the  admission  it  contained.  Although  it  may  have  been  strong  evidence 
against  the  plaintiff,  it  was  not  conclusive ;  it  was  still  open  to  him  to  shew  that  it 
was  incorrect,  and  made  under  a  misapprehension  of  the  fact.  The  object  of  the  deed 
was  collateral,  and  the  effect  of  the  evidence  was  not  to  alter  or  contradict  the  recital, 
but  only  to  shew  that  it  was  made  under  a  mistake.  The  deed  was  not  intended  to 
apply  to  the  locus  in  quo,  or  in  any  way  to  affect  the  title  to  the  land.  The  adit,  to 
which  alone  the  deed  relates,  does  not  even  run  through  it.  Xo  doubt  it  was  evidence 
against  the  plaintiff,  but  it  was  not  conclusive,  and  the  learned  Judge  was  right  in 
admitting  the  evidence  tendered  to  explain  it. 

Bompas,  Serjt.,  Erie,  and  Crowder,  contra.  The  recital  operated  as  a  complete 
estoppel,  and  the  evidence  ought  not  to  have  been  received.  Where  the  words  of  a 
deed  are  clear  and  intelligible,  evidence  is  not  receivable  to  shew  that  the  party  using 
them  did  not  mean  what  they  express,  since  that  would  amount  to  a  denial  of  the 
deed.  The  evidence  in  effect  contradicts  the  deed,  and  is  introduced  for  the  purpose 
of  depriving  it  of  effect.  [Parke,  B.  We  entertain  a  strong  impression  that  the 
recital  did  not  operate  as  an  estoppel  in  this  action  ;  but  we  will  look  at  the  cases 
before  we  deliver  our  judgment.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  During  the  sittings  after  the  last  term,  the  [212]  Court  disposed  of 
the  principal  question  in  this  case,  by  refusing  to  make  the  rule  absolute  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  evidence.  The  only  question 
reserved  for  consideration  was,  w-hether  my  Brother  Coleridge  was  right  in  holding, 
that  the  recital,  in  an  indenture  of  9th  June  18.37,  between  the  plaintiff' and  defendant, 
that  the  locus  in  quo  was  then  the  property  of  the  defendant,  estopped  the  plaintiff 
from  saying  in  this  action  that  it  was  not.  We  are  all  of  opinion,  that  the  plaintiff 
was  not  estopped  by  that  recital  in  the  present  suit,  and  that  such  recital  was  merely 
evidence. 

It  might  be  sufficient  for  the  present  purpose,  to  say  that  the  circumstance  of  the 
estoppel  not  having  been  pleaded  as  such,  leaves  the  matter  at  large  before  the  jury, 
according  to  the  authority  of  Vooghi  v.  IFinch  {i  B.  &  Aid.  662),  Boicman  v.  liostron 
(2  Ad.  &  Ell.  295  ;  4  Nev.  &  M.  5.52),  and  other  cases. 

But  independently  of  that  consideration,  we  think  the  admission  is  not  conclusive 
in  the  present  case. 

If  a  distinct  statement  of  a  particular  fact  is  made  in  the  recital  of  a  bond,  or 
other  instrument  under  seal,  and  a  contract  is  made  with  reference  to  that  recital, 
it  is  unquestionably  true,  that,  as  betvi'een  the  parties  to  that  instrument,  and  in  an 
a,ction  upon  it,  it  is  not  competent  for  the  party  bound  to  deny  the  recital,  notwith- 
standing what  Lord  Coke  says  on  the  matter  of  recital  in  Coke  Littleton,  352  b.  ; 
and  a  recital  in  instruments  not  under  seal  may  be  such  as  to  be  conclusive  to  the 
.same  extent.  A  strong  instance  as  to  a  recital  in  a  deed,  is  found  in  the  case  of 
Lainson  v.  Tremere  (1  Ad.  &  Ell.  792;  3  Nev.  &  M.  603),  where,  in  a  bond  to  secure 
the  payment  of  rent  under  a  lease  stated,  it  was  recited  that  the  lease  was  at  a  rent 
of  £170,  and  the  defendant  was  estopped  from  pleading  that  it  was  £IH)  only,  and 
that  such  amount  had  been  paid.  So,  where  other  particular  facts  are  raen-[213]- 
tioned  in  a  condition  to  a  bond,  as  that  the  obligor  and  his  wife  should  appear,  the 
obligor  cannot  plead  that  he  appeared  himself,  and  deny  that  he  is  married,  in  an 
action  on  the  bond  :  1  Roll.  Abr.  873,  c.  25.  All  the  instances  given  in  Com.  Dig., 
Estoppel  (A.  2),  under  the  head  of  "Estoppel  by  matter  of  writing"  (except  one 
which  relates  to  a  release),  are  cases  of  estoppel  in  actions  on  the  instrument  in  which 
the  admissions  are  contained.  By  his  contract  in  the  instrument  itself,  a  party  is 
assuredly  bound,  and  must  fulfil  it.  But  there  is  no  authority  to  shew  that  a  party 
to  the  instrument  would  be  estopped,  in  an  action  by  the  other  party,  not  founded 
on  the  deed,  and  wholly  collateral  to  it,  to  dispute  the  facts  so  admitted,  though  the 
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recitals  would  ceitainly  be  evidence  ;  for  instance,  in  another  suit,  though  between 
the  same  parties,  where  a  question  should  arise  whether  the  plaintiti"  held  at  a  rent 
of  £170  in  the  one  case,  or  was  married  in  the  other  case,  it  could  not  be  held  that 
the  recitals  in  the  bond  were  conclusive  evidence  of  these  facts.  Still  less  would 
matter  alleged  in  the  instrument,  wholly  immaterial  to  the  contract  therein  contained  ; 
as  for  instance,  suppose  an  indenture  or  bond  to  contain  an  unnecessary  description 
of  one  of  the  parties  as  assignee  of  a  bankrupt,  overseer  of  the  poor,  or  as  tilling  any 
other  character,  it  could  not  be  contended  that  such  statement  would  be  conclusive 
on  the  other  part}',  in  any  other  proceeding  between  them. 

The  statement  in  the  deed  in  question,  the  agreement  of  1837,  we  are  strongly 
inclined  to  think  is  of  the  latter  description,  so  far  as  relates  to  the  land  in  question. 
The  ownership  of  Mr.  Buller  in  that  land,  amongst  others,  is  recited  by  comparing 
the  deed  with  the  plan  ;  but  the  adit  does  not  go  through  that  particular  land,  and 
the  language  of  the  deed  does  not  expressly  confine  the  right  to  use  the  adit  for  the 
purposes  of  the  lands  so  described  only,  or  the  obligation  to  repair  it,  through  those 
lands ;  and  the  adit,  [214]  in  the  deed  itself,  is  described  as  going  to  the  Wheal 
Betsey  only.  But  whether  the  recital  as  to  the  lands  in  question  in  this  action  be 
immaterial  or  not,  for  the  reasons  above  given,  we  think  that  the  sta,tement  in  the 
deed  and  plans,  though  under  seal,  and  evidence  of  ownership,  is  not  conclusive  in 
this  case  ;  and  we  have  no  doubt,  that  if  it  be  not  conclusive,  the  evidence  of  the 
circumstances  under  which  such  admission  was  made,  was  admissible,  upon  the 
ground  already  stated  by  the  Court  in  the  course  of  the  argument.  That  evidence 
in  no  way  contradicts  the  deed  :  it  does  not  shew  that  such  admission  was  not  made, 
nor  does  it  propose  to  alter  it ;  but  tends  to  prove  that  the  admission  therein  con- 
tained was  inconsiderately  made,  and  is  not  entitled  to  weight  as  a  proof  of  the 
truth  of  the  fact  which  it  is  used  to  establish. 

The  rule  therefore  must  be  discharged. 

Rule  discharged. 

The  Grand  Junction  PiAii.w.ay  Company  v.  White.  Exch.  of  Pleas.  April  28, 
1811. — By  the  lS3rd  section  of  the  Grand  Junction  Railway  Act  (3  Will.  4, 
c.  xxxiv.)  it  is  enacted,  that  the  owners  and  occupiers  of  lands  through  which  the 
railway  should  be  made  ("  except  in  cases  in  which  the  company  should,  at  their 
own  expense,  have  made  communications  from  the  land  on  the  one  side  of  the 
railway  to  the  land  on  the  other  side  thereof,  according  to  any  agreement  with 
any  owner  or  occupier  thereof,  or  accoiding  to  the  provisions  of  the  act "),  at 
all  times  for  the  puipose  of  occupying  the  said  land,  without  payment  of  toll, 
might  pass  and  repass  directly  over  and  across  such  parts  of  the  railway  as 
should  be  made  in  or  upon  their  respective  lands.  The  lS6th  section  prohibited 
all  persons,  except  the  company  and  their  servants,  from  crossing  the  railway, 
"except  only  directly  crossing  the  same  at  places  to  be  appointed  for  that 
purpose,  for  the  necessary  occupation  of  the  respective  lands  through  which  the 
said  railway  should  pass."  And  by  the  180th  section,  in  case  of  dispute,  the 
company  are  to  make  such  communication  as  two  or  more  justices  of  the  peace 
shall,  upon  the  application  of  any  owners,  &c.,  judge  necessary  and  appoint : — 
Held,  that  until  the  company  had  made  a  communication,  the  owners  of  severed 
lauds  had  a  right  to  cross  the  railway  at  any  part  within  their  respective  lands. 

[S.  C.  2  Eailw.  Cas.  .559 ;  10  L.  J.  Ex.  292  ;  5  Jur.  775.] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintift's,  situate  in  the  parish 
of  Eccleshall,  in  the  county  of  Staftbrd,  that  is  to  say,  a  certain  close  called  the  Grand 
Junction  Hailwa}',  and  breaking  down  certain  gates  and  fences,  tVc,  of  the  plaintift's, 
then  being  the  said  close,  whereby  &c. 

[215]  I'lca,  that  the  said  close  and  railway  in  which,  &c.,  in  the  declaration  men- 
tioned, is  part  of  acerbiin  railway  called  the  (^rand  .Junction  Railway,  which  said  railway 
was  made  and  formed  under  and  by  the  authority  and  subject  to  the  provisions  of  a 
certain  act  of  Parliament,  to  wit,  an  act  passed  in  the  third  year  of  the  reign  of  his 
late  Majesty,  intituled  "An  Act  for  making  a  Railway  from  the  Warrington  and 
Newton  Railway  at  Warrington,  in  the  county  of  Lancaster,  to  Birmingham,  in  the 
county  of  Warwick,  to  be  called  the  Grand  Junction  Railway  ; "  and  that  before  and 
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at  the  said  several  times  when,  &c.,  in  the  said  declaration  mentioned,  he  the  defendant 
was  the  occupier  of  a  certain  close  or  land  through  and  over  which  the  said  railway 
was  made  and  passed,  and  which  said  close  or  land  had  been  and  was  by  the  said 
railway  severed  and  divided  into  two  parts,  one  part  thereof  being  on  the  west  side 
of  the  said  railway,  and  the  other  part  on  the  east  side  thereof  ;  and  the  defendant  says, 
that  the  plaintiffs  (the  said  Grand  Junction  Railway  Company)  not  having,  after  the 
said  severance  and  division  of  the  said  close  or  land,  at  their  own  expense,  made  a 
communication  from  the  said  part  of  the  said  close  or  land  lying  on  the  west  side  of 
the  said  railway,  to  the  said  part  of  the  said  close  or  land  lying  on  the  east  side 
thereof,  according  to  any  agreement  with  any  owner  or  occupier  of  the  said  close  or 
land,  or  according  to  the  provisions  of  the  said  act  in  this  plea  above  mentioned,  he, 
the  defendant,  as  such  occupier  of  the  said  close  or  land,  at  the  said  several  times 
when  &c.,  for  the  purpose  of  occupying  the  said  close  or  land,  did  pass  from  the  said 
part  of  the  said  close  or  land  of  the  defendant,  lying  on  the  west  side  of  the  said  rail- 
way, directly,  and  not  otherwise,  over  and  across  the  said  close  and  railway  in  which 
&c.,  in  such  part  thereof,  and  such  part  only,  as  had  been  made  in  and  upon,  and  then 
ran  through  the  said  close  or  land  of  the  defendant,  unto  and  into  the  said  part  of  the 
said  close  or  land  of  the  defendant  lying  on  the  [216]  east  side  of  the  said  railway,  the 
passage  upon  or  along  the  said  railway  not  being  thereby,  or  by  consequence  thereof, 
in  any  way  hindered  or  obstructed,  nor  the  same,  or  the  works  connected  therewith, 
in  any  way  damaged,  as  he,  the  defendant,  lawfully  might ;  and  in  so  doing,  the 
defendant,  with  his  feet  in  walking,  unavoidably  a  little  trod  down,  trampled  upon, 
consumed,  and  spoiled  the  said  grass  of  the  plaintiffs  then  glowing  and  being  in  the 
said  close  and  railway  in  which  &c.,  in  such  part  thereof  as  had  been  made  in  and  upon 
the  said  close  or  land  of  the  defendant  as  aforesaid  ;  and  because  the  said  gates,  and 
the  said  hedges  and  fences,  had  been  wrongfully  set  up  and  erected,  and  were  then 
erected,  standing,  and  being  in  and  across  the  said  part  of  the  said  close  and  railway 
in  which  &c.,  which  had  been  made  in  and  upon  the  said  close  or  land  of  the  defendant, 
so  that  without  forcing  and  breaking  open  the  said  gates,  and  breaking  down, 
prostrating,  and  destroying  the  said  hedges  and  fences  respectively,  the  defendant 
could  not  then  go,  pass,  and  re-pass,  in  the  said  pai't  of  the  said  railway  and  close  in 
which  &c.,  over  and  across  the  said  close  and  railway  in  which  &c.,  as  he  of  right 
ought  to  have  done  on  the  occasions  aforesaid,  he,  the  defendant,  at  the  said  several 
times  when  &c.,  in  the  declaration  mentioned,  in  order  to  remove  the  said  obstruction, 
did  break  and  force  open  the  said  gates,  and  thereby  did  unavoidably  a  little  damage 
and  spoil  the  same,  and  did  break  down,  prostrate,  and  destroy  the  said  hedges  and 
fences  respectively  in  the  declaration  mentioned,  and  removed  the  said  gates,  and 
the  materials  of  the  said  hedges  and  fences,  to  a  proper  and  convenient  distance, 
and  there  left  the  same  for  the  use  of  the  plaintiffs,  doing  no  unnecessary  damage  to 
the  plaintiffs  on  those  occasions,  which  are  the  same  alleged  trespasses  in  the  declara- 
tion mentioned. 

Special  demurrer,  assigning  for  causes,  that  it  is  not  alleged,  and  does  not  appear 
in  the  said  plea  with  sufficient  or  an3'  certainty,  that  any  application,  request,  or  notice 
was  made  or  given  by  or  on  behalf  of  the  defendant,  or  [217]  an}'  other  per-son,  to,  or 
to  any  one  on  the  behalf  or  the  account  of,  the  plaintiffs,  or  to  any  justices  of  the 
peace,  that  any  such  communication  as  in  the  said  plea  alleged  was  desired,  or  was 
necessary  or  convenient  to  the  defendant  as  such  occupier  as  therein  mentioned,  or  to 
the  occupier  or  owner  of  any  estate  or  interest  in  the  said  lands  therein  mentioned,  or 
any  pai't  thereof  ;  nor  is  it  alleged,  nor  does  it  appear  thereby  with  such  certainty  as 
aforesaid,  that  any  such  communication  as  therein  alleged  was  desired,  or  was  necessary 
or  convenient  as  aforesaid,  at  atiy  or  what  time,  or  that  the  plaintiffs,  or  any  one  on 
their  behalf,  had  any  notice  thereof,  or  reason  to  believe  the  same  ;  nor  is  it  alleged, 
nor  does  it  appear  thereby  with  such  certainty  as  aforesaid,  what  are  the  said  pro- 
visions of  the  said  act  in  the  said  plea  mentioned,  or  how  the  plaintiffs  have  not  com- 
plied with  such  provisions,  or  whether  the  defendant  has  so  complied,  or  in  what 
manner  or  respect.     Joinder  in  demurrer. 

The  plaintiffs'  points  were — That  the  plea  is  not  wari'anted  by  the  IS.Srd  section 
of  the  Grand  Junction  Railway  Act,  or  any  other  clause  thereof,  and  also  that  it  is 
bad  for  the  objections  specially  assigned  as  causes  of  demurrer. 

The  defendant's  points  were — That  it  is  quite  immaterial  whether  any  such  request 
or  notice,  as  stated  in  the  grounds  of  demurrer,  was  made  or  given  either  to  the  plaintiffs 
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or  to  two  justices,  and  that  the  183rd  section  of  the  Railway  Act  applies  whenever  in 
fact  no  road  or  communication  has  been  made,  either  by  agreement  or  upon  the  award 
of  the  two  justices.  Also,  that  the  act  referred  to  being  a  public  act,  it  was  unnecessary 
to  set  out  the  provisions  of  it  with  more  particularity  than  has  been  used  in  fact. 

Cowling,  in  support  of  the  demurrer.  The  plea  is  bad,  for  the  reasons  alleged 
as  causes  of  demurrer.  The  defendant  relies  upon  the  18.3rd  section  of  the  Grand 
Junction  Kailwav  Act,  by  which  it  is  enacted,  "  that  it  shall  be  lawful  for  the  respective 
owners  and  occupiers  of  [218]  lands  through  which  the  said  railway  shall  be  made, 
and  their  respective  servants  and  workmen,  (e.^ccept  in  cases  in  which  the  said  company 
shall,  at  their  own  expense,  have  made  communications  from  the  land  on  the  one  side 
of  the  said  railway  to  the  land  on  the  other  side  thereof,  according  to  any  agreement 
with  any  owner  or  occupier  thereof,  or  according  to  the  provisions  of  this  act),  at  all 
times,  for  the  purpose  of  occupying  the  same  land,  and  without  payment  of  any  toll, 
to  pass  and  re-pass,  and  to  lead  and  conduct  any  horse,  mule,  or  ass,  cow  or  other 
cattle,  sheep,  swine,  or  other  beast,  directly  (but  not  otherwise)  over  and  across  such 
parts  (and  such  part  only)  of  the  said  railway  as  shall  be  made  in  or  upon  their 
respective  lands,  provided  that,  by  so  doing,  or  by  consequence  thereof,  the  passage 
upon  or  along  the  said  railway  be  not  in  any  way  hindered  or  obstructed,  or  the 
same  or  the  works  connected  therewith  be  not  in  any  way  damaged."  That  clause 
does  not  authorize  the  owners  of  lands  to  break  down  the  fence,  and  cross  the  railway, 
e.xcept  at  places  appointed  for  that  purpose,  and  e.Kcept  for  the  necessary  occupation 
of  the  lands.  Xow  here  it  does  not  appear  that  the  defendant  was  the  owner,  or  had 
any  interest  in  the  land,  at  the  time  the  rail-road  was  made  :  nor  does  it  appear  that 
there  was  any  necessity  for  the  way,  or  any  request  to  have  a  road  made.  It  may  be 
said  to  be  a  hardship  that  the  landowner  should  have  no  road  to  his  land,  but  the  78th 
section  provides  for  all  damage  occasioned  by  the  land  being  separated.  The  company 
having  paid  both  for  the  land  and  the  damage  done  by  the  severance,  would  naturally 
conclude  that  there  was  no  incumbrance  on  the  land  conveyed,  viz.  that  a  road  was 
to  be  claimed  over  it  by  the  vendor.  This  is  confirmed  by  the  language  of  the  form  of 
conveyance  given  in  section  63.  The  companv  having  bought  the  land  on  which  the 
railroad  w;is  constructed,  and  fenced  it,  it  is  devoted  to  the  purposes  of  the  railroad, 
and  cattle  are  prohibited  from  being  upon  it.  The  186th  section  prohibits  all  persons, 
under  a  penalt}'  of  [219]  £10,  from  using  the  railway  as  a  passage  for  horses  or  other 
cattle,  "except  only  in  crossing  the  same  as  aforesaid,  at  places  to  be  appointed  for 
that  purpose,  for  the  necessary  occupation  as  aforesaid  of  the  respective  lands  through 
which  the  said  railwaj'  shall  pass  ;"  and  the  187th  section  imposes  a  penalty  of  -lOs.  on 
any  person  travelling  on  the  railway  on  foot,  without  the  consent  of  the  company, 
"  except  the  respective  occupiers  of  lands  through  which  the  said  railway'  shall  pass, 
and  their  respective  servants,  in  passing  as  aforesaid  directly  across  the  same  as 
hereinbefore  authorized."  Those  sections  must  be  read  together,  and  prohibit  all 
persons  from  using  the  railway  as  a  passage,  except  at  the  places  appointed. 
[Alderson,  B.  According  to  that  argument,  if  the  company  did  not  choose  to 
appoint  any  place,  a  party  could  never  cross  the  railway  at  all.]  By  the  180th 
Section  the  companj'  are  directed,  when  the  railway  is  laid  out,  forthwith  to  make 
and  maintain  gates,  bridges,  arches,  culverts,  fences,  and  passages,  over,  under,  or  by 
the  side  of,  or  leading  to  or  from  the  railway,  of  such  dimensions  and  in  such  manner 
as  two  or  more  justices  shall,  upon  the  application  of  the  owner,  lessee,  or  tenant  of 
any  lands,  &c.,  judge  necessary  and  appoint,  (in  case  there  shall  be  any  dispute  about 
the  same),  for  the  use  of  the  owners  or  occupiers  of  the  respective  lands  through  or 
over  which  such  railwav  shall  be  made.  Under  this  section,  if  the  company  do  not 
make  the  gates,  itc,  forthwith,  on  the  order  of  the  justices,  the  applicant  may  make 
them  himself,  and  charge  the  expence  to  the  company.  That  gives  ample  protection 
to  the  landowner.  [Parke,  B.  The  question  is,  who  is  to  t^ike  the  initiative  step — 
whether  the  party  is  to  do  so,  or  the  company,  and  whether  the  party  is  not  to  wait 
until  the  communication  is  made,  and  then  apply  to  the  magistrates  if  he  is  dissatisfied.] 
The  determination  of  the  magistrates  is  the  condition  for  the  party  to  proceed.  How 
are  the  company  to  ascertain  where  the  road  is  wanted  ',  [Alderson,  B.  It  would  be 
very  e;isy  to  make  the  inquiry  when  [220]  the  land  was  conveyed.]  For  all  that 
appears,  that  may  have  been  done  in  this  case.  [Lord  Abinger,  C.  B.  When  the 
company  have  once  made  a  communication,  either  Iw  agreement  or  by  the  award  of 
two  justices,  the  owner  of  the  land  has  no  right  to  any  other.     Parke,  13.     And  if  they 
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were  not  bound  to  make  one,  the\-  might  have  shewn  that  by  way  of  reph'.]     The 
ISlst  section  contemplates  the  possibility  of  the  gates,  &c.,  being  insufficient  for  the 
occupation  of  the  land,  and  enables  the  landowners,  after  giving  notice  to  the  company, 
to  erect,  by  consent  of  the  justices,  other  gates  and  communications  at  their  own  expense. 
The  lS2nd  section  also  empowers  the  landowners  to  require  the  land  to  be  fenced  otf 
from  the  railway  at  the  expense  of  the  company,  instead  of  requiring  gates,  &c.,  and 
gives  the  same  power  to  the  justices  over  the  fences  as  is  given  by  the  181st  section 
over  the  gates  or  communications,  and  authorizes  the  company  to  fence  it  oft",  if  no 
request  to  have  gates  erected  is  made,  and  the  company  choose  fences  instead  of  gates  ; 
but  in  either  case,  if  the  landowners  require  one  or  more  gates,  &c.,  they  have  the  same 
power  of  enforcing  them  as  is  given  by  section  180.     The  183rd  section  was  intended 
to  give  an  exemption  from  toll  in  cases  where  the  cattle  would  pass  over  the  railroad 
itself,  and  therefore  is  principally  pointed  to  cases  where  the  railroad  is  on  a  level  or 
nearly  so,  and  gates  only  are  made  at  the  expense  of  the  company,  and  a  passage  only 
is  required  to  be  appointed  by  the  justices,  and  no  further  communication  is  requested 
by  the  landowners.     That  appears  from  the  marginal  note  and  the  exception,  which 
latter  excepts  cases  where  communications  shall  be  made  at  the  expense  of  the  company, 
— ob\iously  meaning  where  something  else  has  been  done  than  merely  erecting  gates  ; 
but  it  does  not  say  expressly  "  in  all  cases  "  it  shall  be  lawful  to  pass  and  repass,  nor 
does  it  apply  to  cases  of  railways  not  being  nearly  level,  in  which  case  there  could  be 
no  such  crossing.     If  it  had  said  distinctly  "in  all  cases,"  it  would  have  contradicted 
the  former  sections  ;  but  reading  [221]  it  as  the  plaintifts  contend,  it  reconciles  and 
is  consistent  with  all,  and  means  that  where  gates  have  been  directed  to  be  made,  or 
where  places  have  been  made  for  crossing,  with  or  without  the  erection  of  gates,  and 
no  other  communication  is  made,  the  landowners  may  pass  without  payment  of  toll. 
But  in  this  plea  there  is  no  averment  of  the  railway  being  on  a  level  with  the  land,  or 
of  any  appointment  by  the  justices,  or  of  any  request  to  make  gates  or  fences.     On  the 
contrary,  it  is  rather  to  be  assumed  that  the  company  had  thought  proper,  under  section 
182,  to  make  both  the  gates  and  fences.     The  plea  justifies  the  destruction  of  fences 
as  well  as  gates.     Even  if  the  communication  were  made  at  a  great  expense,  yet  if  it 
were  not  made  by  agreement  or  under  the  order  of  two  justices,  the  party,  according 
to  what  is  contended  for  on  the  other  side,  might  still  break  down  the  fences  ;  and  if 
there  is  no  fence,  how  is  the  public  to  be  protected  ?     The  plea  is  therefore  bad. 
Crompton,  contr<\  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  It  is  a  rule  well  understood,  that  if  a  party  seeks  to  avail 
himself  of  a  particular  clause  in  an  act  of  Pailiament,  which  contains  an  exception  or 
proviso,  that  exception  ought  to  be  negatived  by  him.  But  here  the  defendant  has 
made  a  complete  defence  under  one  clause  ;  and  if  the  case  comes  within  an  exception 
or  proviso  in  another  clause,  it  was  for  the  company  to  shew  that.  The  intention  of 
the  act  was,  that  the  railway  should  be  made  without  detriment  to  individuals,  and 
by  it  the  company  are  bound  to  make  communications  ;  if  they  do  so,  and  the  owner 
of  the  land  is  dissatisfied,  he  may  go  befoie  a  magistrate,  and  get  his  determination 
as  to  what  ought  to  be  the  proper  communication.  If  the  company  make  no  com- 
munication at  all,  a  party  may  go  over  the  railway  where  he  pleases  ;  but  if  they 
make  one  which  he  disapproves  of,  then  he  cannot  cross  at  any  other  place,  but  must 
go  before  a  magistrate.  The  necessity  for  going  be-[222]-fore  a  magistrate  does  not, 
however,  arise  so  long  as  the  company  refuse  to  make  any  communication.  I  am  of 
opinion,  therefore,  that  the  plea  is  good. 

P.ARKE,  B.  I  entirely  agree  with  my  Lord  Chief  Baron.  The  plea  brings  the  case 
completely  within  the  183rd  section,  which  is  clear  and  intelligible.  [His  Lordship 
read  the  section.]  That  section  comes  by  way  of  proviso  on  the  preceding  sections, 
and  gives  the  occupier  of  the  land  for  the  time  being  (not  the  occupiers  of  the  land 
previously)  the  right  of  passing  across  the  railway  from  one  part  of  a  close  separated 
by  the  railway  to  another,  provided  he  does  not  do  so  in  such  a  manner  as  to  impede 
the  passage  upon  it,  and  provided  also  that  the  company  have  not  made  a  communica- 
tion ;  and  in  order  to  compel  them  to  do  what  is  necessary  for  that  purpose,  a  right 
is  given  by  the  act  to  the  occupier  of  the  adjacent  lands,  to  go  across  the  railway  until 
one  is  made.  Such  appears  to  me  to  be  the  grammatical  construction  of  this  section. 
Then  the  lS6th  section  must  be  qualified  :  it  is  impos.sible  to  take  the  words  of  it 
literally,  for  it  imposes  a  penalty  on  all  pei'sons  using  the  railway  as  a  passage  for 
horses  or  cattle,  except  in  crossing  the  same  "at  the  places  to  be  appointed  for  that 
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purpose  for  the  necessary  oeeupation  of  the  respective  lands  through  which  the  railway 
shall  pass."  Now  it  is  clear,  from  other  parts  of  the  act,  that  these  parties  would  have 
a  right  to  pass  with  cattle  over  the  railway,  if  no  regular  place  of  transit  for  them  were 
to  be  appointed;  and  in  order  to  make  sense  of  this  1 86th  section,  the  expression, 
"places  to  lie  appointed,"  must  be  umlerstood  and  read  with  the  addition — "when 
such  places  shall  be  appointed."  Without,  howevei-,  going  further  into  that  subject 
it  is  sutticient  for  us  at  present  to  sav,  that  the  case  comes  within  the  183rd  section  ; 
and  if  it  would  be  an  answer  to  this  plea  (which  I  do  not  think  it  would)  to  reply 
that  a  requisition  should  have  been  made  by  the  party  to  the  company  to  make  a 
communication,  that  is  a  matter  of  [223]  reply,  which  should  have  come  from  the  other 
side  ;  but  it  is  unnecessary  to  decide  that  point  at  present,  as  our  judgment  is  founded 
on  this,  that  this  defendant  had  a  right  to  pass  across  the  railway  from  his  property  on 
one  side  of  it  to  that  which  was  on  the  other. 

Alderson,  B.  I  am  of  the  same  opinion.  The  l83rd  section  gives  to  parties  in 
the  situation  of  this  defendant,  a  general  power  of  going  over  the  railway  where  they 
please,  until  the  Company,  by  an  exercise  of  the  power  vested  in  them  by  the  act  for 
the  purpose,  restrain  their  right  of  doing  so  to  a  particular  place. 

Judgment  for  the  defendant. 


GiBBS  V.  Pike  and  Another.  Exeh.  of  Pleas.  April  28,  1841. — Where  a  statute 
is  passed  in  a  session  of  Parliament  which  commenced  in  one  year  of  a  reign  but 
is  continued  into  another,  it  is  incorrect  to  desci'ibe  the  statute  as  passed  in  both 
years,  but  it  may  he  described  as  a  statute  passed  in  a  session  of  Parliament 
holden  in  both  years. — Semble,  that  an  order  of  a  couit  of  equit}'  for  the  payment 
of  money  into  the  Bank  in  the  name  of  the  Accountant-General,  to  the  credit  of 
a  cause  depending  in  that  Court,  is  not  an  order  to  which  the  effect  of  a  judgment 
is  given  by  the  18th  section  of  1  &  2  W.  4,  c.  110. 

[S.  C.  9  Dowl.  P.  C.  731  ;  10  L.  J.  Ex.  309.     See  further,  9  M.  &  W.  351.] 

Case.  The  declaration  stated,  that  after  the  passing  of  a  certain  act  of  Parliament, 
to  wit,  an  act  made  and  passed  in  the  first  and  second  vears  of  the  reign  of  her 
Majesty  Queen  Victoria,  intituled  "An  Act  for  abolishing  Arrest  on  Mesne  Process 
in  Civil  Actions,  except  in  certain  cases  :  for  extending  the  Remedies  of  Creditors 
against  the  Property  of  Debtors,  and  for  amending  the  Laws  for  the  Kelief  of 
Insolvent  Debtors  in  England,"  and  before  the  committing  of  the  grievances  by  the 
said  C.  A.  Pike  and  Eliz.  Wells  hereinafter  mentioned,  a  certain  suit  was  and  still  is 
depending  in  her  Majesty's  High  Court  of  Chancery,  before  the  Right  Honourable 
Henry  Lord  Langdale,  then  and  still  being  the  Master  of  the  Rolls  in  the  said  Court,  in 
which  said  suit  the  said  Eliz.  Wells,  and  one  Fanny  Wells  Freeman,  Richard  Freeman, 
Robert  John  Freeman,  and  James  William  Freeman,  infants,  by  the  said  Eliz.  Wells, 
their  next  friend,  wei-e  plaintifi's,  and  the  said  J.  Gibbs,  and  one  Richard  Freeman, 
and  Fanny  Fieeman  were  de-[224]fendants.  And  whereas  also  heretofore,  and  before 
and  at  the  time  of  the  committing  of  the  giievanccs  hereinafter  mentioned,  the  said 
plaintitr  was  and  still  is  seised  in  his  demesne  as  of  fee  of  and  in  divers  lands, 
tenements,  and  hereditaments,  with  the  apjinrtenances,  situate,  lying,  and  being,  to 
wit,  in  the  county  of  Kent :  And  the  plaintitt"  further  sailh,  that  after  the  making  of 
the  said  act  of  Parliament,  and  before  the  committing  of  the  grievances  by  the  said 
C.  A.  Pike  and  I']liz.  Wells  hereinafter  mentioned,  and  while  the  said  suit  was  so 
depending  in  the  said  High  Court  of  Chancery  as  aforesaid,  to  wit,  on  the  11th  day 
of  June,  in  the  j'ear  1840,  by  a  certain  order  of  the  said  Right  Honourable  Henry 
Lord  Langdale,  in  the  said  suit,  bearing  date  the  day  and  year  last  afoiesaid,  after 
reciting  &c.,  the  said  Right  Honourable  Henry  Lord  Langdale  did  order  that  the  said 
defendant  J.  Gibbs,  (meain'ng  thereby  the  said  plaintiH),  should  within  a  month  from 
that  time  pay  into  the  Bank,  with  the  privity  of  the  Accountant  General  of  that 
Court,  to  the  credit  of  the  said  cause,  the  sum  of  14041.  2s.,  admitted  by  the  answer 
of  the  said  defendants,  the  said  John  Gibbs  and  Hichard  Freeman,  to  have  lieen  the 
amount  of  the  proceeds  of  the  sale  of  the  trust  fund  of  16371.  8s.  6d.  .£3  percent. 
Consolidated  Bank  Annuities,  received  by  the  said  defendant  the  said  John  Giblis ; 
and  it  was  ordered  that  such  sum  of  14041.  2s.,  when  so  paid  into  the  Bank,  should  be 
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laid  out  in  the  purchase  of  Bank  £3  per  cent.  Annuities,  in  the  name  and  with  the 
privity  of  the  said  Accountant-C4eneral,  in  trust  in  the  said  cause,  and  he  was  to 
declare  the  trust  thereof  accordingly,  subject  to  the  further  order  of  the  said  Court, 
and  for  the  purposes  aforesaid  the  said  Accountant-General  was  to  draw  on  the  Bank 
according  to  the  form  prescribed  by  the  act  of  Parliament,  and  the  general  rules  and 
orders  of  the  said  Court  in  that  case  made  and  provided  ;  and  upon  such  payment  as 
aforesaid,  it  was  ordered  that  the  said  defendant,  J.  Gibbs,  should  be  at  liberty  to 
apply  to  have  a  certain  bond  delivered  up  ;  and  the  said  J.  Gibbs  in  [225]  fact  saith, 
that  after  the  making  of  the  said  order  of  the  said  Eight  Honourable  Henry  Lord 
Langdale,  they,  the  said  C.  A.  Pike  and  Eliz.  Wells,  well  knowing  the  premises,  and 
well  knowing,  as  the  fact  was  and  is,  that  the  said  order  was  not  a  decree  or  order  of 
a  Court  of  Ec|uity  whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses,  were 
payable  to  any  person  within  the  said  act  of  Parliament,  or  the  intent  and  meaning 
thereof,  but  contriving  and  intending  to  oppress,  harass,  and  aggrieve  the  said 
J.  Gibbs,  and  to  prevent  him  from  disposing  of  any  part  of  the  said  lands,  tenements, 
and  hereditaments,  with  the  appurtenances,  of  him  the  said  J.  Gibbs,  and  to  deprive 
him  thereby  of  the  means  of  paying  the  said  sum  of  14041.  Ss.,  in  the  said  order 
specified,  and  satisfying  the  said  order,  and  to  injure  and  prejudice  him  in  his  credit 
and  circumstances,  to  wit,  on  the  3rd  day  of  July,  1840,  wrongfully,  maliciously, 
oppressively,  and  unlawfulh',  and  under  colour  and  pretence  of  the  said  last-mentioned 
act  of  Parliament,  left,  and  caused  and  procured  to  be  left,  with  the  senior  Master  of 
the  Court  of  Common  Pleas  at  Westminster,  a  certain  memorandum  or  minute  in 
writing,  containing  the  name  and  the  usual  or  last  known  place  of  abode,  and  the 
title,  trade,  or  profession  of  the  said  J.  Gibbs,  (the  said  plaintiff),  whose  estate  was 
intended  to  be  affected  thereby,  and  the  Court,  and  the  title  of  the  cause  in  which 
such  order  was  obtained  and  made,  and  the  date  of  such  order,  and  the  amount  of  the 
monies  thereby  ordered  to  be  paid,  and  which  same  particulars  cont.ained  in  the  said 
memorandum  or  minute  so  left  and  caused  and  procured  to  be  left  by  the  said 
C.  A.  Pike  and  Elizabeth  Wells  as  aforesaid,  was,  by  such  leaving  as  aforesaid,  and 
by  and  through  the  w-rongful,  malicious,  and  unlawful  procurement  of  the  said 
C.  A.  Pike  and  Elizabeth  Wells,  forthwith  entered  in  a  book  by  the  said  senior 
Master  of  the  Court  of  Common  Pleas,  according  to  the  provisions  of  the  said  act  of 
Parliament,  as  and  for  a  memorandum  or  minute  in  writing  of  a  decree  or  order  of 
a  Court  of  Equity,  whereby  a  sum  of  money,  or  certain  costs,  [226]  charges,  and 
expenses  were  payable  to  a  person  within  the  said  act,  whereby,  after  such  entry  by 
the  said  senior  Master  of  the  Court  of  Common  Pleas  as  aforesaid  had  been  made  as 
aforesaid,  it  then  and  there  appeared  from  and  on  the  face  of  such  entry  in  the  said 
book  as  aforesaid,  that  the  said  order  so  made  by  the  said  Right  Honourable  Henry 
Lord  Langdale,  so  being  the  Master  of  the  Eolls  as  aforesaid,  was  an  order  within  the 
intent  and  meaning  of  the  said  act  of  Parliament;  that  is  to  say,  an  order  of  a  Court 
of  Equity  whereby  the  said  sum  of  1 4041.  2s.  was  payable  to  the  said  Elizabeth  Wells 
and  the  other  plaintiffs,  [naming  them],  and  had  the  effect  of  a  judgment  in  a  superior 
Court  of  Common  Law,  affecting  the  said  lands,  tenements,  and  hereditaments  of  the 
said  John  Gibbs,  and  that  the  said  Elizabeth  Wells  and  the  other  plaintiffs  [naming 
them]  were  thereby  to  be  deemed  judgment-creditors,  within  the  meaning  of  the  said 
act :  By  means  of  which  said  several  premises,  and  by  reason  of  the  said  order,  from 
such  entry  so  made  as  aforesaid,  appearing  and  purporting  to  have  the  effect  of  a 
judgment  against  the  said  J.  Gibbs,  and  so  affecting  the  said  lands,  tenements,  and 
hereditaments  of  the  said  J.  Gibbs  as  aforesaid,  by  such  wrongful,  malicious,  and 
unlawful  procurement  of  the  said  C.  A.  Pike  and  the  said  Elizabeth  Wells  as  aforesaid, 
he  the  .said  J.  Gibbs  has  been  hindered  and  prevented  from  selling  and  disposing  of 
certain  lands,  tenements,  and  hereditaments  of  him  the  said  J.  Gibbs,  which  he  other- 
wise might  and  would  have  sold  and  disposed  of  for  divers  large  prices  and  sums  of 
money,  for  the  purpose  of  paying  the  said  sum  of  14041.  2s.  in  the  said  order  mentioned, 
and  satisfying  the  said  orcler. 

Special  demurrer,  assigning  for  causes,  that  the  order  in  the  declaration  mentioned 
appears  on  the  face  of  the  declaration  to  be  an  order  within  the  said  act  of  Parlia- 
ment, and  the  intent  and  meaning  thereof ;  and,  therefore  that  no  sufficient  cause  of 
action  is  shewn  against  the  defendants ;  that  it  does  not  appear  with  sufficient  [227] 
certainty  when  the  act  of  Parliament  in  the  declaration  first  mentioned  was  made  or 
passed ;  and  for  that  the  declaration  should  have  averred  (if  such  were  the  fact)  that 
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the  said  act  of  Parliament  was  made  and  passed  in  a  session  of  Parliament,  held  in  the 
first  and  second  yeais  of  the  reign  of  her  said  Majesty. 

Hayes,  in  support  of  the  demurrer.  The  statement  in  the  commencenient  of  the 
declaration,  that  the  act  was  made  and  passed  in  the  first  and  second  years  of  the 
reign  of  her  Majesty  Queen  Victoria,  is  elearl\'  wrong.  In  Bex  v.  Biers  ( 1  Ad.  &  Ell. 
327  ;  3  Nev.  &  M.  475),  it  was  held  that  a  statute  passed  in  a  session  of  Parliament, 
begun  in  the  second  and  continued  in  the  third  year  of  a  king's  reign,  must  not  be 
pleaded  as  passed  in  the  second  and  third  years  of  the  reign.  There  Patteson,  J., 
said,  "  A  coireet  mode  of  statement  is  followed  in  the  act  for  the  further  amendment 
of  the  law,  3  &  4  Will.  4,  c.  42,  s.  16,  which  refers  to  'the  statute  passed  in  the 
session  of  Parliament  held  in  the  eighth  and  ninth  years  of  the  reign  of  King  William 
the  Third.'"  That  case  was  decided  on  the  authority  of  LangJey  v.  Haynes  (Moore, 
302;  Hawk.  P.  C.  b.  2,  e.  25,  s.  104),  and  is  directly  in  point.  The'  Court  then 
called  on 

Piatt  to  support  the  declaration.  As  to  Langlei/  v.  Hai/ncs,  the  declaration  there 
recited  that  the  statute  was  made  the  2nd  of  November,  in  the  2nd  and  3rd  of  Edw.  6, 
and  the  Court  held  that  that  day  could  not  be  in  two  years  of  the  reign ;  but  that  is 
plainly  distinguishable  from  the  present  case.  Where  a  statute  has  passed  in  a  session 
of  Parliament  which  began  in  one  year  of  the  reign  and  continued  to  another,  it  has 
been  usual  to  describe  it  as  of  both  years.  Lord  Mansfield,  C.  J.,  in  Bann  v.  Green 
(Cowp.  474),  recognised  that  method  of  describing  statutes.  He  says,  "  In  some 
reigns,  as  in  Car.  2  &  Geo.  2,  it  happens  that  the  Parliament  meets  in  one  j'ear  of  the 
reign,  and  conti-[228]-nues  during  part  of  the  next  year.  In  that  case  the  method 
is  to  intitule  the  acts  passed,  of  both  years  "  (see  what  Lord  Mansfield  there  says  as 
to  the  description  of  statutes  passed  in  the  joint  reign  of  Philip  and  Mary).  [Parke,  B. 
That  must  mean  that  a  statute  may  be  stated  to  have  been  made  and  passed  in  a 
session  held  in  both  years,  but  it  is  clearly  inaccurate  to  state  the  statute  to  have 
passed  in  two  years,  because  all  acts  take  effect  from  the  time  of  receiving  the  royal 
assent,  unless  otherwise  provided  for.  There  can  be  no  doubt  that  this  statute  is 
inaccurately  described.] 

Lord  Akinger,  C.  B.  The  cases  cited  are  authorities  to  shew  that  the  objection 
is  a  valid  one,  and  that  the  variance  is  fatal.  With  respect  to  the  other  point,  it 
appears  to  me  that  the  order  of  the  Master  of  the  Polls,  set  out  in  the  declaration, 
is  not  an  order  within  the  meaning  of  the  18th  section  of  the  1  &  2  Vict.  c.  110. 
Both  parties  had  better  amend. 

Amendment  accordingly. 

Henry  AND  Anotiieh  r.  Earl.  Exch.  of  Pleas.  April  28,  1841. — To  an  action  of 
debt  for  goods  sold,  &c.,  the  defendant  pleaded,  except  as  to  51.  10s.  3d., 
nunquam  indebitatus ;  and  as  to  that  sum,  that  the  plaintiff  ought  not  further 
to  maintain  his  action,  because  he  says,  that  after  the  causes  of  action  in  the 
declaration  mentioned  accrued  to  the  plaintiff',  and  after  the  commencement  of 
the  suit,  he  the  defendant  paid  to  the  plaintiff  who  then  accepted  and  received 
the  same,  a  large  sum  of  money,  to  wit,  51.  13s.  7d.,  in  full  satisfaction  and  dis- 
charge of  all  the  causes  of  action  in  the  declaration  mentioned,  which  relate  to 
the  said  sum  of  51.  10s.  3d.  To  this  there  was  a  special  demurrer,  assigning  for 
cause,  that  it  was  not  alleged  that  the  payment  was  made  in  satisfaction  and 
discharge  of  the  damages  and  costs  sustained  by  reason  of  tiie  causes  of  action 
or  the  detention  of  the  debt : — Held,  on  special  demurrer,  that  the  plea  being 
pleaded  to  a  portion  of  the  debt  only,  and  not  to  the  damages  and  costs  apper- 
taining thereto,  was  nevertheless  a  good  answer  to  so  much  as  it  was  pleaded  to, 
although  it  was  larger  than  necessary  in  the  concluding  pai't,  that  not  being 
pointed  out  as  a  gi'ound  of  demurrei-. — Held  also,  that  the  plaintiff'  might  sign 
judgment  for  any  damage  which  was  not  answered  by  the  plea. 

[S.  C.  9  Dowl.  P.  C.  725 ;  10  L.  J.  Ex.  265  ;  5  Jar.  828.     Discussed, 
Tetkyv.  IFunless,  1867,  L.  R.  2  Ex.  280.] 

Debt.  The  declaration  stated  the  defendant  to  be  indebted  to  the  plaintiff'  in  the 
sum  of  £12  for  goods  sold  and  delivered,  and  in  XI 2  upon  an  account  stated  between 
them. 
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[229]  Plea,  except  as  to  51.  10s.  3d.,  nunquam  inclel)itatus  ;  and  as  to  that  sum, 
that  the  plaintiti's  ought  not  further  to  maintain  their  action  thereof,  because  the 
defendant  says,  that  after  the  causes  of  action  in  the  declaration  mentioned  accrued 
to  the  plaintifl's,  and  after  the  commencement  of  this  suit,  to  wit,  on  &c.,  he  the 
defendant  paid  to  the  plaintiffs,  who  then  accepted  and  received  the  same,  a  large 
sum,  to  wit,  51.  13s.  7d.,  in  full  satisfaction  and  discharge  of  all  the  causes  of  action 
in  the  declaration  mentioned  which  relate  to  the  said  sum  of  51.  10s.  3d.,  parcel  &c. 
And  this  the  defendant  is  read}'  to  verify;  wherefore  he  prays  judgment  if  the 
plaintiti's  ought  further  to  maintain  their  action  thereof  against  him. 

Special  demurrer,  assigning  for  causes,  that  it  is  not  alleged  or  stated  in  the  plea, 
that  the  payment  therein  mentioned  to  have  been  made  was  made  or  accepted  in 
satisfaction  and  discharge  of  the  damages  and  costs  sustained  or  incurred  by  the 
plaintiffs,  by  reason  of  the  causes  of  action  in  the  declaration  mentioned  which  relate 
to  the  said  sum  of  51.  10s.  3d,,  parcel  &c.,  or  by  reason  of  the  detention  of  the  said 
last-mentioned  sum  of  money  ;  but  on  the  contrar}',  the  allegation  is  so  made  as 
necessarily  to  exclude  the  inference  that  the  payment  was  made  and  accepted  in 
satisfaction  and  discharge  of  the  said  damages  and  costs.  And  that  the  said  plea  is 
bad  and  informal,  uncertain  and  argumentative,  in  this,  that  it  does  not  directh'  and 
positively  allege  that  the  paj'ment  was  made  and  accepted  in  discharge  of  the  said 
damages  and  costs.     Joinder  in  demurrer. 

The  Court  called  on 

Peacock  to  support  the  plea.  It  is  only  necessary  for  a  plea  to  answer  that  portion 
of  the  declaration  to  which  it  is  pleaded.  This  plea  is  not  pleaded  as  an  answer  to 
the  damages,  but  only  to  that  part  of  the  debt  which  has  been  paid.  Admitting  that 
it  does  not  answer  the  damages  [230]  and  costs,  still  it  is  a  good  bar  as  to  the 
51.  10s.  3d.  to  which  it  is  pleaded ;  and  if  there  be  any  part  of  the  plaintiffs'  claim 
which  is  left  unanswered,  they  may  sign  judgment  for  that  part  which  is  not  answered, 
but  it  is  no  ground  of  demurrer.  If  the  debt  were  payable  at  Lincoln's  Inn  Hall,  and 
I  were  to  plead  that  I  went  at  the  time  appointed  to  pay  the  debt,  but  the  plaintiff 
was  not  there  to  receive  it,  that  would  be  an  answer  to  the  damages,  but  not  as  to  the 
non-payment  of  the  debt :  Howe  v.  Young  (2  B.  &.  B.  235).  [Lord  Abinger,  C.  B. 
The  question  on  this  plea  would  be  only  whether  the  sum  of  51.  10s.  3d.  had  been 
paid.  Parke,  B.  Your  plea  is  informal :  it  begins  by  answering  as  to  51.  10s.  3d., 
and  then  extends  itself  to  the  damages.]  That  is  not  assigned  as  a  ground  of 
demurrer.  L'orbelt  v.  Hioinhunu  (S  Ad.  &  Lll.  673  ;  3  Nev.  &  P.  551)  was  an  action 
on  a  bill  of  exchange  for  £176,  and  the  defendant  pleaded,  as  to  £50,  that  the  plaintiff' 
ought  not  further  to  maintain  his  action,  because  after  it  was  commenced  the  defendant 
delivered  to  the  plaintiff,  and  the  plaintiff'  accepted  a  bill  of  exchange  in  full  satis- 
faction and  discharge  of  the  defendant's  promise  in  respect  of  the  said  sum  of  £50  and 
all  damages  (without  any  allegation  as  to  costs)  sustained  by  reason  of  the  non- 
payment thereof.  The  plaintiff  traversed  the  plea,  and  having  failed  at  the  trial,  it 
was  held  that  he  was  not  entitled  to  judgment  non  obstante  veredicto.  Lord  Denman, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  said:  "These  pleas  are  pleaded  in 
bar  of  the  further  maintenance  of  the  action,  and  are  not  open  to  the  objection  in 
Ln  Bret  v.  Paj.nUon  (4  East,  502).  .  .  .  They  would  have  been  good  in  that  form  if 
the  transaction  had  been  prior  to  the  action,  and  they  had  been  pleaded  in  bar 
generally ;  and  we  cannot  see  any  reason  why  they  are  not  equally  good  in  the  same 
form  as  a  bar  to  the  further  maintenance."  The  rule  is  thus  laid  down  in  the  notes 
to  the  [231]  Earl  of  Maiuhesier  v.  Vale  (1  Saund.  28,  n.  (3)).  "If  a  plea  begin  with 
an  answer  to  the  whole  declaration,  but  in  truth  the  matter  pleaded  is  only  an  answer 
to  part,  the  whole  plea  is  bad,  and  the  plaintiff'  may  demur.  But  if  a  plea  begin  only 
as  an  answer  to  part,  and  is  in  truth  but  an  answer  to  part ;  or  though  in  law  it  is 
an  answer  to  the  whole,  it  is  a  di.scontinuance,  and  the  plaintiff  must  not  demur,  but 
take  his  judgment  for  that  as  by  nil  dicit."  Here  the  plea  is  against  the  further 
maintenance,  and  not  in  bar,  of  the  action. 

Hugh  Hill,  contra.  A  party  reading  the  commencement  of  this  plea  would  read 
it  as  an  answer  to  every  thing  rehiting  to  the  51.  10s.  3d.,  including  the  damages  and 
costs  in  the  action.  There  is  no  authority  to  shew  that  in  pleading  the  debt  and  the 
damages  are  severable  :  and  it  has  been  quite  unusual  to  plead  to  the  sum  due  without 
including  the  damages,  and  such  a  mode  of  pleading  ought  not  to  be  allowed.  The 
plea  ought  to  have  shewn  that  which  amounted  to  a  discharge  of  all  damages  and 
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costs.     [Lord  Abinger,  C.  B.     Could  _vou  recover  damages  for  the  detention  of  the 
debt  subsequent  to  the  commencement  of  the  action  ?]     Yes  ;  the  costs.     The  declara- 
tion does  not  include  the  costs  of  the  writ.     The  plea  is  pleaded  to  the  "causes  of 
action  in  the  declaration  mentioned,"  so  as  to  exclude  every  thing  else.     In  Franris  v. 
Cri/Kell  (5  B.  &  .Md.  iS86  ;  1  D.  &  Ry.  -546),  the  defendant  pleaded,  that  before  the 
exhibiting  of  the  bill  he  paid  to  the  plaintift"  a  sum  of  money,  parcel  &c.,  in  discharge 
and  satisfaction  of  the  promises  in  the  declaration  mentioned,  and  that  the  plaintiff 
accepted  the  same  in  satisfaction  and  discharge  of  the  promises ;  the  plaintiff  replied, 
that  before  the  exhibiting  of  the  bill  he  had  sued  out  a  latitat,  and  that  the  defendant 
did  not  pay  the  money  before.     On  demurrer,  the  [232]  plea  was  held  bad,  because 
it  did  not  allege  the  payment  to  have  been  in  discharge  of  the  costs  and  damages 
accrued  by  reason  of  the  non-performance  of  the  promises.     Abbott,  C.  J.,  there  says : 
"  The  plea,  to  have  been  a  sufficient  bar,  should  have  alleged  a  payment  in  discharge, 
not  only  of  the  promises  and  undertakings  in  the  declaration,  but  of  all  costs  and 
damages  accrued   by   reason  of  the  non-performance  of  those  promises  and   under- 
takings."    Corheti  v.  Swinburne  is  distinguishable,  for  there  the  allegation  was,  "in 
full  satisfaction  and  discharge  of  all  damages  sustained,  '  which  iticludes  costs  ;  because 
"  costs  are  a  consequence,  by  the  stat.  of  Gloucester,  of  detaining  the  debt,  and  are 
part  of  the  damages  ;  and  in  contemplation  of  law  the  word  damages  emphatically 
includes  costs,"  per  Lord  Ellenborough,  C.  J.,  in  PhiUips  v.  Bacon  (9  East,  304).     If 
the  words  here  had  been  "  all  dam.ages  occasioned  by  the  detention  of  the  debt,"  it 
would  have  included  the  costs,  but  they  are  "  the  causes  of  action  in  the  declaration 
mentioned."     The  damages  are  for  the  detention  of  the  debt,  and  in  respect  of  them 
there  can  be  no  issue.     At  all  events,  the  import  of  the  plea  is  doubtful,  and,  as  was 
said  by  Abbott,  C.  J.,  in  Dijster  v.  Battye  (3  B.  &  Aid.  4.53),  "  the  usual  and  established 
forms  of  pleading  should  be  observed,  in  order  that  the  parties  to  the  suit  may  know 
with  certainty  what  is  the  point  intended  to  be  tried,  and  that  the  judge  and  jury 
may  not  be  perplexed  at  nisi  prius,  by  controver.sy  and  argument  upon  the  effect  and 
import  of  the  issue  joined  on  the  record."     [Parke,  B.     Suppose  the  plea  weie  to  the 
entire  debt,  which  this  is  not,  how  would  you  sign  judgment  for  the  damages?]     We 
could  not  do  so ;  the  judgment  is  for  the  debt  and  damages.     There  is  no  instance  of 
judgment  being  signed  for  damages  in  an  action  of  debt.     The  form  of  the  plea  of 
payment  into  Court  would  necessarily  exclude  the  supposition  that  the  plaintiff  could 
sign  judgment  for  the  damages.     [Parke,  B.     It  [233]  says  nothing  about  damages 
for  the  detention  of  the  debt.]     The  damages  are  merely  nominal. 

Peacock,  in  support  of  the  plea.  This  plea  is  a  clear  answer  to  the  debt,  though 
not  to  the  damages.  A  plea  of  tender  is  no  answer  to  the  damages,  but  to  the  debt 
only.  In  debt,  the  damages  are  more  than  nominal.  It  has  been  held  that  a  defendant 
cannot  prove  payment  in  mitigation  of  damages.  Suppose  an  action  of  debt  for  money 
due  upon  a  mortgage-deed,  and  the  covenantor  had  not  paid  the  debt  at  the  day 
named,  but  that  he  had  paid  it  after,  he  could  not  plead  that  in  answer  to  the  damages 
for  the  detention  of  the  debt,  but  to  the  debt  only.  If  the  mortgagor  were  to  pay 
the  mortgage  debt,  but  not  the  interest,  the  mortgagee  could  maintain  an  action  to 
recover  the  interest.  [Lord  Abinger,  C.  B.  Suppose  the  defendant  had  paid  the 
money  into  court?]  He  must  have  paid  in  for  the  damages,  because  the  costs  are  a 
part  of  the  debt  by  the  stat.  of  Gloucester. 

LoKD  Arintjek,  C.  B.  I  am  inclined  to  think  that  this  is  a  good  plea  as  to  so 
much  as  it  professes  to  answer,  and  if  not,  the  defect  is  not  detected  by  the  special 
demurrer.  It  professes  to  be  plciKled,  in  further  maintenance  of  the  action,  as  to 
51.  10s.  3d.  only  ;  it  does  not  profess  to  be  pleaded  to  any  damages  resulting  from  the 
debt  up  to  the  time  of  the  plea.  It  may  be  that  the  concluding  part  of  the  plea  is 
larger  than  necessary,  but  that  is  not  the  ground  of  demurrer.  Xo  doubt  costs  form 
part  of  the  damages  resulting  from  the  detention  of  the  debt,  and  if  there  is  no  answer 
as  to  those  costs,  the  plaintiff  may  sign  judgment  for  so  much.  Though  the  damages 
in  debt  are  in  general  considered  as  nominal  only,  yet  the  jury  may  give  substantial 
damages  if  they  think  tit.  So  here,  if  the  plaintiff'  can  shew  that  he  is  entitled  to 
more  than  the  plea  answers  in  respect  of  damages,  he  may  sign  judgment  for  the  part 
[234]  unanswered.  In  the  ordinary  course  of  payment  of  money  into  Court  after 
action  brought,  the  plaintiff"  is  entitled  to  sign  judgment  for  his  damages,  otherwise  a 
party  who  paid  money  into  Court  would  pay  no  costs  at  all.  Therefore,  it  is  the 
general  practice,  upon  payment  of  money  into  Court,  to  pay  costs  up  to  that  time.     I 
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cam  therefore  of  opinion,  that  in  the  present  case,  notwithstanding  the  conclusion  of 
the  plea,  the  plaintiff'  might  have  signed  judgment  for  costs,  as  part  of  the  damages. 
If  that  be  done,  it  will  reconcile  all  the  difficulty.  The  plea  is  informal,  as  being,  in 
its  conclusion,  larger  than  necessary,  but  it  is  not  pleaded  to  more  than  51.  10s.  3d. ; 
and  as  to  that  sum  it  is  good. 

Pakke,  B.     The  plea  is  a  good  plea,  and  there  must  be 

Judgment  for  the  defendant. 

Steavekson  v.  Oliver.  Exch.  of  Pleas.  April  2S,  1841.— Debt  for  work  done  as 
an  apothecary  :  plea,  that  the  plaintiff  was  not  an  apothecary  prior  to  the  1st  of 
August,  1815,  nor  had  at  any  time  obtained  a  certificate  to  practise  as  an 
apothecary  from  the  Master,  Wai'dens,  and  Societ\'  of  the  art  and  mystery  of 
Apothecaries:  replication,  that  before  the  work  was  done,  and  before  the  1st  of 
August,  IIS'26,  to  wit,  on  &c.,  the  plaintiff'  held  a  warrant  as  assistant-surgeon  in 
the  navy,  bearing  date  &c.,  and  that  the  work  was  done  after  the  passing  of  the 
6th  Geo.  4,  c.  1.33  : — Held,  on  special  demurrer,  that  the  replication  was  good. — 
Held  also,  on  objection  to  the  plea,  that  the  certificate  required  by  the  55  Geo.  3, 
c.  194,  was  a  certificate  from  the  Court  of  Examiners,  and  not  from  the  Master, 
Wardens,  and  Society  of  the  art  and  mystery  of  Apothecaries,  that  the  plea  was 
good. — By  6  Geo.  4,  c.  1 33,  s.  4,  it  is  provided  that  every  person  who  held,  or 
thereafter  should  hold,  a  commission  or  wai-rant  as  surgeon  or  assistant-surgeon 
in  his  majesty's  navy  or  ai'my,  should  be  entitled  to  practise  as  an  apothecary  in 
any  pait  of  England  or  Wales,  without  having  undergone  the  examination  or 
received  the  certificate  required  by  the  55  Geo.  3.  By  the  11th  section,  the  act 
was  to  continue  until  the  Jst  of  August,  1826: — Held,  that  those  persons  who 
held  warrants  prior  to  the  1st  of  August,  1826,  and  who  were  therefore  entitled 
to  practise  as  apothecaries,  were  not  deprived  of  that  right  by  the  expiration 
of  the  act. 

[S.  C.  10  L.  J.  Ex.  338  ;  5  Jur.  1064.] 

Debt  for  work  and  materials,  for  journies  and  attendance  as  a  surgeon  and 
apothecary,  and  for  certain  surgical  operations,  &c.,  with  a  count  on  an  account  stated. 

The  defendant  pleaded,  as  to  the  sum  of  £S,  parcel  of  the  monies  in  the  said  first 
count  mentioned,  and  the  work  [235]  and  materials,  and  journies  and  attendances  in 
the  said  first  count  alleged  to  have  been  done,  provided,  performed,  and  given  by  the 
plaintiff'  as  an  apothecary,  and  for  medicines  and  other  necessar}'  things,  in  the  said 
first  count  alleged  to  have  been  provided,  administered,  delivered,  and  applied  by  the 
plaintiff' as  an  apothecary,  so  far  as  the  same  relate  to  the  said  sum  of  £8,  parcel,  &c., 
the  defendant  saj's,  that  the  plaintiff'  ought  not  to  maintain  his  aforesaid  action  thereof 
against  him,  because  the  said  last-mentioned  work  was  done,  and  the  said  last-mentioned 
materials,  journies,  and  attendances  were  done,  provided,  performed,  and  given  by  the 
plaintiff'  as  an  apothecary,  and  that  the  said  last-mentioned  medicines  were  provided, 
administered,  delivered,  and  applied  by  the  plaintiff  as  an  apothecary,  and  that  the 
said  plaintiff"  was  not  in  practice  as  an  apothecary  prior  to  or  on  the  1st  day  of 
August,  A.D.  1815,  neither  has  he  the  plaintiff'  at  any  time  either  before  or  since 
obtained  a  certificate  to  practise  as  an  apothecary  from  the  Master,  Wardens,  and 
Society  of  the  art  and  mystery  of  Apothecaries  of  the  city  of  London.     Verification. 

There  was  a  similar  plea  as  to  £8,  parcel  of  the  monies  in  the  second  count 
mentioned. 

Eeplication  to  each  of  those  pleas,  precludi  non,  because  the  plaintiff'  says,  that 
before  any  of  the  work,  materials,  journies,  and  attendances  in  the  first  count 
mentionecl  were  done,  provided,  performed,  or  given  by  the  plaintiff'  as  an  apothecary, 
and  before  any  of  the  medicines  and  other  necessary  things  were  provided,  delivered, 
administered,  or  applied,  as  in  the  first  count  mentioned,  and  before  the  1st  day  of 
August,  A.D.  1826,  to  wit,  on  the  9th  day  of  September,  A.D.  1825,  the  plaintiff'  held 
a  warrant  as  assistant-surgeon  in  the  navy  of  our  late  Lord  George  the  Fourth,  then 
King  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  (that  is  to  say)  a  warrant 
bearing  date  the  day  and  year  last  aforesaid  ;  and  [236]  the  said  work,  materials, 
journies,  and  attendances  in  the  introductory  part  of  the  said  second  plea  mentioned, 
were  done,  provided,  performed,  and  given,  and  the  said  medicines  and  other  necessary 
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things  therein  found  and  provided,  after  the  passing  of  the  sUtute  made  and  passed 
in  the  6th  year  of  the  reign  of  our  said  late  Lord  George  the  Fourth,  for  amending 
and  explaining  the  statute  theretofore  made  and  then  in  force  for  the  better  regulat- 
ing of  the  practice  of  apothecaries  throughout  England  and  Wales,  and  after  the 
plaintiff  so  held  the  said  warrant,  (that  is  to  say),  at  the  said  time  in  the  declaration 
mentioned.     Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

Fisher,  in  support  of  the  demurrer.  The  replication  is  bad  for  two  reasons. 
First,  it  does  not  sutKciently  aver  that  the  plaintifl'  was  an  assistant  surgeon,  but 
instead  of  doing  so  merely  alleges  that  he  held  a  warrant  as  such.  The  stat.  6  Geo.  4, 
0.  133,  s.  4,  enacts,  "That  every  person  who  heretofore  has  held,  or  who  now  holds, 
or  hereafter  shall  hold  a  commission  or  warrant  as  surgeon  or  assistant-surgeon  in  his 
Majesty's  navy,  or  as  surgeon  or  assistant-surgeon  or  apothecary  in  his  Majesty's 
army,  or  a  surgeon  or  assistant-surgeon  in  the  service  of  the  Honourable  the  East 
India  Company,  shall  be  entitled  to  practise  as  an  apothecary  in  any  part  of  England 
or  Wales,  without  having  undergone  any  such  examination,  or  received  any  such 
certificate,  as  by  the  said  recited  act  of  the  55th  year  of  the  reign  of  his  Majesty 
King  George  the  Third  is  directed,  and  without  being  liable  to  any  penalty  or  dis- 
ability whatsoever  imposed  by  the  said  recited  act  on  persons  who,  not  having  been 
in  practice  as  apothecaries  on  the  said  1st  day  of  August,  1815,  without  having  been 
examined  and  received  certificates  in  the  manner  directed  by  the  said  recited  act,  com- 
menced practice  as  apotheca-[237]-ries  in  an}'  part  of  England  or  Wales  ;  and  no  such 
person  shall  be  obliged,  in  order  to  recover  in  a  court  of  law  any  charges  claimed  by 
him  as  an  apothecary,  to  prove  that  he  was  in  practice  as  an  apothecary  on  the  said  1st 
day  of  August,  1815,  otherwise  than  as  holding  a  commission  or  warrant  as  surgeon 
or  assistant-surgeon  in  his  Majesty's  navy,  or  as  surgeon  or  assistant-surgeon  or 
apothecary  in  his  Majesty's  army,  or  as  surgeon  or  assistant-surgeon  in  the  service 
of  the  Honouiable  the  East  India  Company."  The  meaning  of  that  enactment  is, 
that  persons  who  have  been,  or  who  are  in  point  of  fact,  or  shall  thereafter  become, 
surgeons  or  assi-stant-surgeons  in  his  Majesty's  navy,  &c.,  shall  be  entitled  to  practise 
as  apothecaries.  It  ought  to  have  been  averred  positively  that  the  plaintiff  was  such 
a  surgeon,  snd  not  merely  that  he  had  held  a  warrant  under  the  statute,  which  is 
ambiguous.  It  is  not  enough  to  use  the  specific  words  of  an  act  of  Parliament,  where 
the  words  are  not  sufficiently  precise  in  their  meaning.  [Parke,  B.  You  say  he 
should  have  alleged  that  he  was  assist<int-surgeon,  and  that  he  had  a  warrant.  Lord 
Abinger,  C.  B.  Surgeons  in  the  navy,  before  they  can  obtain  a  warrant,  must  have 
passed  an  examination.  The  plaintilf  exempts  himself  bj'  pleading  in  the  words  of 
the  act  of  Parliament.  The  general  rule  is,  that  to  use  the  words  of  a  statute  is 
sufficient.  Parke,  B.  It  may  in  some  cases  be  insufficient ;  here,  however,  the 
plaintiff  has  brought  himself  within  the  purview  of  the  4th  section.]  Then,  secondly, 
the  act  gives  these  surgeons  in  the  navy  power  to  administer  medicines  for  one  year 
only  ;  for  it  is  enacted  by  the  1 1  th  section,  "  that  this  act  shall  take  effect  from  and 
after  the  passing  thereof,  and  shall  continue  until  the  1st  day  of  August  next,  in  the 
year  1826."  The  replication  ought,  therefore,  to  have  averred  that  the  debt  accrued 
due  before  the  1st  of  August,  1826,  on  which  day  the  act  ceased  to  have  any  force 
or  efTect. 

[238]  Martin,  contrii.  The  pleas  are  bad  on  three  grounds.  First,  no  such 
certificate  as  that  mentioned  in  the  pleas  is  required  by  the  55th  section  of  the  55 
Geo.  3,  c.  194,  to  entitle  the  plaintiff"  to  practise  as  an  apothecary.  By  the  9th  section 
of  that  act,  the  Master,  Wardens,  and  Society  of  the  art  and  m^'stery  of  Apothecaries 
of  the  city  of  London  are  empowered  to  appoint  a  Court  of  Examiners,  to  be  called, 
"  The  Court  of  Examiners  of  the  Society  of  Apothecaries,"  who  are  thereby  empowered 
to  examine  all  apothecaries  and  assistant-apothecaries  throughout  England  and  Wales, 
and  to  grant  or  refuse  certificates  to  entitle  them  to  practise.  The  14th  section 
enacts,  "  that  from  and  after  the  1st  day  of  August,  1815,  it  shall  not  be  lawful  for 
any  person  or  persons  (except  persons  already  in  practice  as  such)  to  practise  as  an 
apothecary  in  any  pait  of  England  or  Wales,  unless  he  or  they  shall  have  been 
examiTied  by  the  said  Court  of  Examiners,  or  the  major  part  of  them,  and  have 
received  a  certificate  of  his  or  their  being  duly  qualified  to  practise  as  such  fiom  the  said 
Court  of  Examiners  or  the  major  part  of  them  as  aforcsaiil,  who  aie  hereljy  .authorized 
and  reijuired  to  examine  all  person  and  persons  applying  to  them,  foi'  the  pur|)ose  of 
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ascertaining  the  skill  and  abilities  of  such  person  or  persons  in  the  science  and  practice 
of  medicine,  and  his  or  their  fitness  and  qualification  to  practise  as  an  apothecary  ; 
and  the  Court  of  Examiners,  or  the  major  part  of  them,  are  hereby  empowered  either 
to  reject  such  person  or  persons,  or  to  grant  a  certificate  of  such  examination,  and  of 
his  or  their  qualification  to  practise  as  an  apothecary  as  aforesaid."  The  certificate 
which  that  section  requires,  and  which  is  necessary  to  enable  a  person  to  practise  as 
an  apothecary,  is  a  certificate  from  the  Court  of  Examiners,  who,  by  the  9th  section, 
are  to  be  chosen  and  appointed  by  the  Master,  Wardens,  and  Society  of  the  art  and 
mystery  of  Apothecaries.  This  plea  nowhere  says  that  the  plaintiff'  had  not  obtained 
[239]  any  certificate  from  the  Court  of  Examiners,  which  it  ought  to  have  done. 
[Parke,  B.  If  you  look  to  the  16th  section,  it  shews  that  it  means  a  certificate  from 
the  examiners  on  behalf  of  the  corporate  body.]  By  the  21st  section  it  is  enacted, 
that  no  apothecary  shall  be  allowed  to  recover  any  charges  claimed  by  him  in  any 
court  of  law,  unless  such  apothecary  shall  prove  on  the  trial  that  he  was  in  practice 
as  an  apothecary  prior  to  or  on  the  said  5th  day  of  August,  1815,  or  that  he  has 
obtained  a  certificate  to  practise  as  an  apothecary  from  the  said  Master,  Wardens, 
and  Society  of  Apothecaries  as  aforesaid.  Under  the  14th  section,  a  person  having  a 
certificate  from  the  Court  of  Examiners  would  be  entitled  to  practise,  although  perhaps, 
before  he  could  recover  any  charges  in  a  court  of  law,  he  must,  under  the  21st  section, 
have  obtained  a  certificate  to  practise  as  ati  apothecar)'  from  the  Master  and  Wardens. 
[Parke,  B.  The  act  does  not  require  that  there  shall  be  two  certificates ;  it  says  that 
he  shall  obtain  a  certificate  from  the  Master  and  Wardens,  but  a  certificate  from  the 
Court  of  Examiners  would  be  a  certificate  from  them.]  Secondly,  the  plea  should 
have  alleged  that  the  work  was  done  in  some  part  of  England  or  Wales,  to  which  the 
9th  section  is  confined.  It  may  have  been  done  in  Ireland.  [Parke  B.  That  cannot 
be  necessary  :  we  must  intend  it  to  be  an  English  contract,  unless  the  contrary  be 
shewn.]  Thirdly,  the  plea  states  that  the  plaintiff  was  not  in  practice  before  the  1st 
day  of  August,  1815  ;  but  it  does  not  state  that  the  work  was  done  after  the  5th  of 
August,  1815,  which  is  the  day  mentioned  in  the  21st  section.  He  might  have  been 
in  practice  after  the  1  st,  but  before  the  5th. 

Then  the  replication  is  perfectly  good.  As  to  the  first  objection,  the  averment  is 
substantially  that  the  plaintiff  was  an  assistant>surgeon  in  the  navy  ;  because  unless 
he  were,  he  could  not  have  been  entitled  to  hold  a  [240]  warrant  as  such.  Then  as 
to  the  second  objection,  though  the  act  itself  may  have  expired,  persons  who  have 
acquired  rights  under  it  are  not  to  be  deprived  of  those  rights  because  the  act  has 
ceased  to  be  in  force  as  a  law. 

Fisher  replied. 

Lord  Abinger,  C.  B.  We  are  of  opinion  that  the  replication  is  good,  and  there 
must  therefore  be  judgment  for  the  plaintiff.  It  is  133'  no  means  a  consequence  of  an 
act  of  Parliament's  expiring,  that  rights  acquired  under  it  should  likewise  expire. 
Take  the  case  of  a  penalty  imposed  by  an  act  of  Parliament,  would  not  a  person  who 
had  been  guilty  of  the  offence  upon  which  the  legislature  had  imposed  the  penalty 
while  the  act  was  in  force,  be  liable  to  pay  it  after  its  expiration  1  The  case  of  a  right 
acquired  under  the  act  is  stronger.  The  6  Geo.  4,  c.  133,  provides,  that  parties  who 
hold  such  warrants  shall  be  entitled  to  practise  as  apothecaries  ;  and  we  cannot  engraft 
on  the  statute  a  new  qualification,  limiting  that  enactment. 

Parke,  B.  With  respect  to  the  plea  in  this  case,  we  will  suppose  the  copy  of  the 
statute  55  Geo.  3,  c.  192,  furnished  by  the  king's  printer,  to  be  correct,  and  the  day 
specified  to  be  the  1st  of  August  instead  of  the  5th,  in  which  view  of  it  this  plea  is 
good,  and  prima  facie  a  sufficient  answer  to  the  plaintiff's  case.  It  is  objected,  that 
the  plea  does  not  contain  a  sufficient  denial  of  the  plaintiff  having  obtained  such  a 
certificate  as  would  authorize  him  to  practise  as  an  apothecaiy,  inasmuch  as  it  alleges 
only  that  he  was  not  in  practice  as  an  apothecary  previously  to  the  1st  of  August, 
1815,  and  that  he  has  never  since  obtained  a  certificate  under  the  55  Geo.  3,  to  entitle 
him  to  practise  as  such,  from  the  Master,  Wardens,  and  Society  [241]  of  the  art  and 
mystery  of  Apothecaries.  Mr.  Martin  contends  that  that  allegation  is  insufficient,  on 
the  ground  that  it  is  consistent  therewith  that  the  plaintiff  might  have  obtained  such 
a  certificate  from  the  Court  of  Examiners  appointed  under  the  act :  but  it  seems  to 
me  that  the  certificate  of  either  amounts  to  the  same  thing.  It  is  a  certificate  under 
the  .seal  of  the  corporate  body,  the  mode  of  obtaining  which  is  pointed  out  in  the 
statute,  and  a  portion  of  the  whole  corporation  being  empowered  to  grant  it  on  behalf 
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of  the  rest,  the  certificate  must  be  considered  in  law  as  that  of  the  corporate  body, 
and  consequently  a  denial  that  he  had  a  certificate  from  the  corporate  body  is  tanta- 
mount to  a  denial  that  he  had  such  a  certificate  as  would  qualify  him  to  practise. 
Assuming,  then,  the  plea  to  be  good,  the  next  question  is,  whether  the  replication  is 
sufficient,  and  it  appears  to  me  that  it  is.  The  first  objection  raised  by  this  demurrer 
is,  that  the  replication  does  not  sufiiciently  allege  that  the  plaintiff  was  an  assistant- 
surgeon  in  the  navy  before  the  time  when  the  work  was  done,  and  previous  to  the 
1st  of  August,  1815,  inasmuch  as  it  onl\'  avers  that  he  was  before  that  time  the  holder 
of  a  warrant  as  assistant-surgeon  therein  :  but  the  replication  has  adopted  the  very 
words  which  are  used  in  the  act  of  Parliament,  and  I  think  is  a  sufficient  answer  to 
the  plea,  inasmuch  as  a  man  cannot  hold  a  warrant  as  an  assistant-surgeon,  without 
being  an  assistant-surgeon.  Then  comes  the  question,  whether  the  privilege  of 
practising  given  by  the  stat.  6  Geo.  4,  referred  to  in  the  replication,  is  one  which 
continues  notwithstanding  the  expiration  of  that  statute.  That  depends  on  the  con- 
struction of  the  tempoiary  enactment.  There  is  a  difference  between  temporary 
statutes  and  statutes  which  are  repealed  ;  the  latter  (except  so  far  as  they  relate  to 
transactions  already  completed  under  them)  become  as  if  they  had  never  existed ;  but 
with  respect  to  the  former,  the  extent  of  the  restrictions  imposed,  and  the  duration 
of  the  provisions,  are  matters  of  [242]  construction.  We  must  therefore  look  at  this 
act,  and  see  whether  the  restriction  in  the  11th  clause,  that  the  provisions  of  the  statute 
are  only  to  last  for  a  limited  time,  is  applicable  to  this  privilege.  It  seems  to  me  that 
the  meaning  of  the  legislature  was,  that  all  assistant-surgeons,  who  were  such  before 
the  1st  of  August,  1826,  should  be  entitled  to  the  same  privileges  of  practising  as 
apothecaries,  &c.,  as  if  they  had  been  in  actual  practice  as  such  on  the  1st  of  August, 
181.5,  and  that  their  privilege  as  such  was  of  an  executory  nature,  capable  of  being 
carried  into  effect  after  the  1st  of  August,  1826.  As  to  that  part  of  the  section  relating 
to  the  proof  bj'  the  production  of  a  certificate,  although  the  language  of  the  legislature 
became  perfectly  illusor\%  inasmuch  as  it  left  the  party  to  the  same  mode  of  proof  as 
before,  still  the  intention  was,  that  no  other  proof  should  be  required  than  the  produc- 
tion of  the  certificate  ;  although  by  u.sing  the  words,  "that  the  proof  should  be  by  the 
production  of  a  certificate  under  the  seal  of  the  corporate  body,"  the  mode  of  proof 
was  left  as  it  was  before.  With  respect  to  the  vested  interests  of  those  persons  who 
held  warrants  as  assistant>surgeons  in  the  navy  or  army,  the  intention  was,  that  all 
who  were  such,  either  at  the  time  of  the  passing  of  the  act,  or  at  any  time  before  the 
1st  of  August,  1826,  should  be  in  the  same  position,  with  respect  to  their  right  to 
practise  as  apothecaries,  as  if  they  had  been  in  actual  practice  as  such  before  the  1st 
of  August,  1815.  I  am  the  more  disposed  to  think  thus,  on  the  ground  that  the 
penalties  given  by  this  act  would  probably  survive  its  expiration,  and  that  persons 
who  violated  its  provisions  might  afterwards  be  punished  in  the  way  pointed  out.  If 
it  were  not  so,  any  person  who  had  violated  those  provisions  within  six  months  prior 
to  the  expiration  of  the  act,  would  not  be  liable  to  punishment  at  all.  It  is,  however, 
unnecessary  to  decide  that  point :  it  is  enough  to  say  that  we  think  those  who  were 
qualified  by  being  assistant-surgeons  in  the  navy  before  the  1st  of  August,  1826, 
re-[243]-tained  that  qualification  notwithstanding  the  expiration  of  the  statute. 

Aldekson,  B.  I  am  of  the  .same  opinion.  With  respect  to  the  diff"erence  between 
the  5th  and  1st  of  August,  supposing  the  latter  to  be  the  correct  date,  still  the 
objection  would  not  be  good,  for  the  alteration  effected  in  this  respect  by  6  Geo.  4, 
e.  1 .3.3,  is  one  of  a  permanent  nature,  and  the  objection  could  only  be  rendered  valid 
by  holding  that  statute  as  one  in  all  respects  of  a  temporary  character.  But  I  appre- 
hend that,  on  the  true  construction  of  these  acts  of  I'arliament,  those  parts  of  the 
6th  (ieo.  4,  which  explain  the  provisions  of  the  55  Geo.  3,  are  in  their  own  nature 
permanent  and  effectual,  notwithstanding  the  final  clause,  which  makes  the  act 
temporary.  Independently,  however,  of  this  consideration,  I  agree  in  the  opinion 
.already  expressed  by  my  Brother  Parke.  It  seems  to  me  that  those  persons  who, 
during  the  year  for  which  the  last  act  was  to  continue  in  force,  or  previous  to  that 
peiiod,  had  obtained  rights  under  it,  had  obtained  rights  which  were  not  to  cease  by 
the  determination  of  the  act,  any  more  than  where  a  person  commits  an  off'ence  against 
an  act  of  a  temporary  nature,  the  party  who  has  disobeyed  the  act  during  its  existence 
as  a  law  is  to  become  dispunishable  on  its  ceasing  to  exist. 

Koi.FK,  B.  The  only  imporUmt  question  in  this  case  is  the  last.  The  6  Geo.  4, 
when  it  says  that  the  act  shall  continue  in  force  till  the  1st  of  August  next,  does  not 
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mean  that  what  is  therein  enacted  should  be  of  no  force  after  that  day  ;  if  it  were  so, 
the  act  might  be  productive  of  the  greatest  injustice.  A  person,  by  being  apprenticed 
for  a  certain  time,  is  to  be  qualified  to  go  before  the  Examiners  ;  and  the  act  says  that 
no  person  shall  be  entitled  to  have  a  certificate  unless  he  has  served  an  apprenticeship. 
Now  the  Court  would  be  reluctant  to  suppose  that  the  legislature  [244]  meant,  that 
a  person  authorized  to  practise  during  the  year  the  act  was  in  force,  should  have  to 
go  back  to  a  state  of  apprenticeship,  in  order  to  entitle  him  to  continue  his  practice. 
I  think  that  although  in  one  sense  this  act  is  not  in  force,  yet  it  is  still  permanent  as 
to  the  rights  acquired  under  it. 
Judgment  for  the  plaintiff. 

Hughes  v.  Parker.  Exch.  of  Pleas.  April  29,  1841. — Declaration  in  assumpsit 
stated,  that  the  plaintiff  bargained  to  buy  of  the  defendant,  and  the  defendant 
agreed  to  sell  to  him,  a  dwelling-house  and  the  fixtures  therein,  for  the  residue  of 
a  term  of  years  then  and  still  unexpired  therein,  to  commence  from  a  certain  day, 
to  wit,  the  1st  of  January,  1840,  for  the  sum  of  £60:  and  that  thereupon  the 
defendant  promised  to  execute  a  proper  conveyance,  to  make  out  an  abstract  of 
title,  and  deliver  possession  from  the  1st  of  January,  1840,  &c.  At  the  trial,  the 
following  paper,  signed  by  the  defendant,  was  read  in  evidence  :  "  I  agree  to 
sell  the  house  and  fixtures.  No.  163,  Piccadilly,  to  commence  from  the  1st  of 
January  next,  for  £G0  : " — Held,  that  this  document  imported  the  sale  of  an 
interest  in  fee-simple,  and  did  not  sustain  the  contract  as  alleged  in  the 
declaration. 

[S.  C.  1  Dowl.  (N.  S.)  80 ;  18  L.  J.  Ex.  297 ;  5  Jur.  730.] 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on  &c.,  the  plaintiff 
bargained  with  the  defendant  to  buy  of  him,  and  the  defendant  agreed  to  sell  to  the 
plaintiff,  a  certain  dwelling-house  and  the  fixtures  therein,  to  wit,  for  the  residue  of  a 
certain  term  of  years  then  and  still  unexpired  therein,  to  commence  on  and  from  a 
certain  day,  to  wit,  the  1st  day  of  January,  1840,  for  the  sum  of  £60  :  and  thereupon, 
in  consideration,  &c.,  the  defendant  promised  the  plaintiff  to  make  and  execute  to  him 
a  proper  conveyance,  to  make  out  an  abstract  of  title,  and  to  deliver  to  him  posses- 
sion of  the  said  dwelling-house  and  fixtures,  and  the  said  residue  of  the  .said  term, 
from  the  said  1st  day  of  January  1840.  Breach,  that  the  defendant  did  not  furnish 
an  abstract  of  title,  execute  a  conveyance,  or  deliver  possession  of  the  said  dwelling- 
house,  &c.,  but  sold  and  disposed  thereof  to  another  person. 

Pleas,  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not  bargain  to  buy, 
nor  the  defendant  to  sell,  the  said  dwelling-house  and  fixtures,  modo  et  forma :  upon 
which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Hilary  Term,  it  appeared  that  the  plaintiff"  agreed  with  the  defendant  to  take  of  him 
two  [245]  floors  of  a  house  in  Piccadilly,  held  by  the  defendant  as  tenant  of  a  Mr. 
Hibbert ;  and  the  following  paper,  signed  by  the  defendant  only,  and  delivered  by  him 
to  the  plaintiff",  was  read  in  evidence  : — "  I  agree  to  sell  the  house  and  fixtures,  No.  163, 
Piccadilly,  to  commence  from  the  1st  of  January  next,  for  £60.  J.  Parker."  By 
another  memorandum,  similar  in  terms,  but  signed  by  the  plaintiff,  the  latter  agreed 
to  "  take  "  the  premises  of  the  defendant.  It  was  objected  for  the  defendant,  that  the 
plaintiff"  ought  to  be  nonsuited,  on  two  grounds  :  first,  that  the  written  memorandum 
was  not  sufficient  to  satisfy  the  Statute  of  Frauds ;  secondly,  that  the  contract  as  laid 
in  the  declaration  was  not  proved,  the  memorandum  purporting  to  sell  a  fee-simple ; 
and  the  Lord  Chief  Barou  thereupon  directed  a  nonsuit,  reserving  leave  to  the 
plaintiff  to  enter  a  verdict  for  £20,  or  such  other  sum  as  the  Court  should  think 
proper. 

Piatt  having  obtained  a  rule  nisi  accordingly, 

Kelly  (with  whom  was  Bramwell)  now  shewed  cause.  In  the  first  place,  there  is 
a  material  variance  between  the  contract  alleged  in  the  declaration,  and  that  which  was 
proved  by  the  production  of  the  written  memorandum.  The  declaration  alleges  a 
contract  for  the  sale  and  purchase  of  a  house  and  fixtures  for  the  residue  of  a  term  of 
years :  but  no  such  terms  are  to  be  found  in  the  memorandum  of  agreement,  which  is 
general  in  its  language,  and  imports  that  the  interest  to  be  sold  was  a  fee-simple.     But 
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supposing  that  the  agreement  is  not  to  be  taken  as  disposing  of  a  fee-simple,  then  it  is 
uncertain,  and  does  not  specify  the  interest  intended  to  be  conveyed  at  all ;  it  omits, 
therefore,  a  material  part  of  the  contract,  and  so  fails  to  comply  with  the  requisitions 
of  the  Statute  of  Frauds.  Nor  is  it  competent  to  the  parties  to  supply  by  parol 
evidence  the  nature  of  the  interest  intended  to  be  conveyed  ;  to  do  so  would  be  [246] 
an  evasion  of  the  statute.  It  has  been  held  that  the  price  of  goods  sold  is  a  material 
part  of  the  bargain,  and  ought  to  be  stated  in  the  memorandum,  to  satisfy  the  Statute 
of  Frauds.  Ehw/re  v.  Kingscote  (5  B.  &  C.  583;  S  D.  &  R.  343).  [lie  was  then 
stopped  by  the  Court.] 

Piatt  and  Montague  Smith,  contra.  The  Statute  of  Frauds  does  not  require  the 
agreement  itself,  l)Ut  only  "some  note  or  memorandum  thereof,"  to  be  in  writing  and 
signed  by  the  party  chargeable.  [Alderson,  B.  That  is  to  say,  some  document 
whereby  the  contract  may  be  remembered  ;  but  the  question  now  is,  what  is  the 
contract  1]  It  is  a  contract  for  the  sale  of  such  interest  as  the  defendant  had  in  the 
premises,  which,  from  the  terms  of  the  agreement  itself,  is  evidently  a  leasehold 
interest  only.  [Parke,  B.  How  does  that  appear  ?  If  I  contract  to  sell  a  field  called 
Greenacre,  to  commence  on  a  certain  day,  those  words  may  well  be  construed  to  mean 
that  possession  is  to  be  given  on  that  day,  and  the  terms  may  applj'  as  well  to  a  free- 
hold as  to  a  leasehold  property.  We  may,  indeed,  suppose  it  most  probable,  from  the 
circumstances  of  the  case,  and  the  price  stipulated  for,  that  the  interest  intended  to 
be  sold  was  leasehold  :  l>ut  it  might  be,  on  the  other  hand,  that  the  seller  had  made  a 
foolish  bargain,  and  conveyed  a  freehold  interest  for  that  inadequate  piice.]  But 
secondly,  the  agreement  is  sufficient  to  satisfy  the  requisites  of  the  statute.  It 
purports  to  be  a  sale  of  such  interest  as  the  defendant  had  in  the  premises  ;  and  he  is 
precluded  thereby  from  saying  that  he  had  no  interest.  Or  if  it  be  uncertain,  the 
plaintiff  had  a  right,  under  the  circumst;mces,  to  supply  the  defect  by  parol  evidence. 
He  does  not  seek  thereby  to  enlarge  or  vary  the  contract,  but  only  to  render  certain 
that  which,  upon  the  face  of  the  written  instrument  itself,  is  left  uncertain.  For 
this  purpose  parol  [247]  evidence  was  admissible  :  0(/iIvie  v.  Foljambe  (3  Meriv.  .53), 
Kennedy  v.  Lee  (id.  441),  Bateman  v.  I'hiUipx  (15  East,  272),  Smith  v.  Doe  d.  Jersey 
(2Brod.  &  B.  550),  Doe  d.  Templeman  v.  Martin  (4  B.  &  Adol.  771  ;  1  Nev.  &  M.  512). 

Loud  Abinoer,  C.  B.  I  think  this  case  admits  of  no  doubt.  The  declaration 
states  a  specific  contract  for  the  sale  of  the  dwelling-house  and  fixtures,  for  the  residue 
of  a  term  of  years,  to  commence  from  a  given  day.  To  satisfy  this  allegation,  a  con- 
tract is  produced  in  evidence,  which  on  the  face  of  it  shews  that  it  was  a  sale  of  a  fee- 
simple,  or,  at  the  least,  leaves  it  uncertain  what  was  the  interest  intended  to  be 
conveyed  ;  and  in  the  absence  of  any  explanation,  it  must  be  taken  to  import  a  sale 
of  the  fee-simple ;  which  is  a  variance  from  the  declaration.  Upon  this  part  of  the 
case,  no  question  arises  on  the  Statute  of  Frauds  :  the  fact  of  the  proof  being  at 
variance  with  the  declaration  is  a  sufficient  foundation  for  our  judgment.  It  is  said 
that  a  party  may  contract  to  sell  such  interest  as  he  may  have  in  particular  premises, 
and  that  the  other  party  may  agree,  in  general  terms,  to  buy  all  his  right  and  title  to 
it,  and  that  this  contract  may  be  read  in  that  way.  But  that  was  clearly  not  the 
intention  of  these  parties  :  this  is  manifestly  a  contract  for  the  sale  of  some  particular 
interest :  if  the  nature  of  the  interest  be  uncertain,  it  should  be  so  stated  in  the 
declaration.  The  objection  here  arises,  not  from  anj'  uncertainty  in  the  interest  itself, 
but  from  the  uncertain  terras  in  which  the  interest,  certain  in  itself,  is  described  in 
the  contract.  Upon  this  ground,  therefore,  without  entering  into  the  question  raised 
upon  the  Statute  of  Frauds,  I  am  of  opinion  that  there  is  a  variance  in  this  case,  and 
that  the  rule  for  setting  aside  the  nonsuit  must  be  discharged. 

P.MIKE,  B.  I  am  also  of  opinion  that  this  rule  ought  [248]  to  be  discharged.  The 
plaintiff  is  in  this  dilemma :  either  this  memorandum  imports  upon  the  face  of  it  an 
agreement  for  the  sale  of  the  fee-simple  (as  I  strongly  incline  to  think  it  does),  in 
which  case  the  action  cannot  be  maintained  ;  or  the  contract  stated  on  the  face  of  it 
varies  from  that  set  forth  in  the  declaration,  which  alleges  certain  conditions  to  have 
been  annexed  to  the  contract,  such  as  we  cannot  import  into  the  written  instrument. 
I  quite  agree  that  a  party  may  shew  by  parol  evidence  what  was  the  house  or  other 
subject  matter  intended  to  be  sold  ;  and  my  judgment  docs  not  proceed  upon  any 
ditticulty  in  that  respect,  but  upon  other  considerations.  The  price  bargained  for  in 
this  case,  and  the  situation  of  the  premises,  may  no  doubt  create  a  strong  suspicion 
that  it  was  not  the  conveyance  of  a  fee-simple  that  was  intended  ;  but  we  cannot  take 
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judicial  notice  that  a  man  would  not  be  likely  to  sell  the  fee-simple  of  a  house  in 
Piccadilly  for  £60  :  he  might  possibly  be  a  foolish  person,  or  one  who,  indulging  from 
fancy  a  predilection  for  the  particular  individual,  might  be  willing  to  dispose  of  it  to 
him  even  for  that  inadequate  price.  Although,  therefore,  there  may  be  reason  to 
suspect  that  the  bargain  was  for  a  shorter  term,  we  have  no  means  of  knowing  with 
any  certainty  what  that  term  was  ;  and  the  condition  as  to  its  commencing  from  the 
1st  of  January,  1840,  is  equally  applicable  to  almost  any  interest  which  the  defendant 
might  have  in  the  premises. 

Alderson,  B.  This  is,  in  truth,  on  the  face  of  it,  an  agreement  for  the  sale  of 
the  fee-simple :  but  whether  that  be  so  or  not,  there  is  a  great  difference  between  the 
sale  of  an  entire  interest,  although  uncertain,  and  the  uncertain  sale  of  a  certain 
interest. 

ROLFE,  B.,  concurred. 

Rule  discharged. 

[249]  Chapman  v.  Bowlby.  Exch.  of  Pleas.  May  1,  1841. — A  testatum  fi.  fa. 
indorsed  to  levy  £2584,  issued  on  the  14th  of  January,  1841,  under  which,  on  the 
20th  of  January,  the  sheriff'  seized  the  defendant's  goods.  While  the  officer  con- 
tinued in  possession,  the  defendant  entered  into  an  agreement  with  the  plaintiff',  that 
on  payment  to  him  of  the  sum  of  £500,  the  officer  should  withdraw,  and  that  the 
judgment  should  stand  as  a  security  for  the  payment  of  the  residue  of  the  debt 
in  monthly  sums  of  £200  each  ;  in  default  in  payment  of  any  of  such  monthly 
instalments,  the  plaintiff"  to  be  at  liberty  immediately  to  re-enter  into  posse.ssion. 
The  officer  withdrew  from  possession  accordingly,  and  no  return  was  made  to  the 
writ :  but  default  being  made  in  payment  of  the  instalments,  a  second  writ  of 
testatum  fi.  fa.  issued  on  the  14th  of  April,  indorsed  to  levy  £2701,  the  amount 
then  due  to  the  plaintifT,  under  which  the  sheriff  re-entered  and  took  possession 
of  the  goods  : — Held,  that  there  was  an  actual  levy  under  the  first  writ  to  the 
extent  of  £500,  and  therefore  that  the  second  writ  was  irregular,  since  it  ought 
not  to  have  issued  until  the  first  had  been  returned,  and  ought  to  have  recited 
the  first  wi'it,  and  the  amount  levied  under  it. 

[S.  C.  1  Dowl.  (N.  S.)  83  ;  10  L.  J.  Ex.  299.  Adopted,  Sneary  v.  Ahdy,  1876,  1  Ex.  D. 
302;  Mortimore  v.  Crar/r/,  1878,  3  C.  P.  D.  220.  Applied,  Ex  parte  Fmd,  1886, 
18  Q.  B.  D.  371.  Discussed,  Roe  v.  Hammond,  1877,  2  C.  P.  D.  306.  Referred  to, 
Lee  V.  Dangir  <£"  Company,  [1892]  1  Q.  B.  231;  In  re  a  Debtor;  Ex  parte  Smith, 
[1902]  2  K."  B.  260.] 

In  this  case  a  writ  of  testatum  fieri  facias,  indorsed  to  levy  on  the  goods  of  the 
defendant  the  sum  of  25841.  7s.  Id.,  issued  out  of  this  Court  on  the  14th  of  January, 
1841,  directed  to  the  sheriff  of  the  count3'  of  Durham,  under  which,  on  the  20th  of 
January,  the  sheriff's  officer  seized  the  household  goods  and  furniture  in  the  defen- 
dant's house.  While  the  officer  continued  in  possession,  the  defendant  entered  into 
an  agreement  with  the  plaintiff",  that  on  payment  to  the  plaintiff'  of  the  sum  of  £500, 
the  officer  should  withdraw,  that  the  judgment  should  stand  as  a  security  for  the 
payment  of  the  remainder  of  the  debt  in  sums  of  £200  per  month,  and  that  on  default 
being  made  in  payment  of  any  of  these  monthly  instalments,  the  plaintiff  should  be 
at  liberty  immediately  to  re-enter  into  possession.  The  sheriff  withdrew  from  posses- 
sion accordingly,  and  no  return  was  made  to  the  writ ;  but  default  having  been  made 
in  payment  of  the  monthl}'  instalments,  a  second  writ  of  testatum  fieri  facias  was 
issued  on  the  14th  of  April,  indorsed  to  levy  27011.  5s.,  the  amount  then  due  to  the 
plaintiff',  and  delivered  to  the  sheriff",  under  which  he  re-entered,  and  took  possession 
of  the  defendant's  eft"ects,  and  received  from  him,  under  protest,  his  poundage  upon 
the  first  writ.  A  rule  having  been  obtained  on  the  part  of  the  defendant,  calling  upon 
the  plaintiff'  to  shew  cause  why  the  latter  writ  should  not  be  set  aside  for  irregularity, 

Knowles  now  shewed  cause.  The  second  writ  was  not,  under  the  circumstances, 
irregular,  by  reason  of  its  having  been  issued  befoie  the  first  had  been  returned. 
Where  [250]  nothing  has  been  realised  under  the  first  writ,  a  second  writ  may  issue  before 
the  return  of  the  first.  The  cases  of  Miller  v.  Parnell  (6  Taunt.  370),  and  Latves  v. 
Codrington  (1  Dowl.  P.  C.  30),  undoubtedly  decided,  that  where  a  seizure  has  been 
made  under  a  fi.  fa.,  that  writ,  although  it  be  abandoned,  must  be  returned  before  a 
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ca.  sa.  can  issue ;  but  those  decisions  appear  to  be  at  variance  with  the  cases  of 
Edmomi  v.  Rosa  (9  Price,  5),  and  Dkas  v.  ll^arne  (10  Bing.  341 ;  3  M.  &  Scott,  814), 
in  which  it  was  held  that  a  ca.  sa.  might  issue  before  the  return  of  a  fi.  fa.,  where  the 
hitter  writ  had  become  iiieB'ectual  b_v  reason  of  a  distress  for  rent  or  taxes.  [Parke,  B. 
If  there  was  any  levy  under  the  compulsion  of  the  first  writ,  it  ought  to  have  been 
returned,  and  the  second  writ  ought  to  recite  that  levy,  and  then  it  appears  by  the 
writ  itself  why  it  was  issued  for  a  less  sum.  The  question  theiofore  is,  whether  there 
was  any  levy  :  and  the  test  of  that  will  be,  to  consider  whether  the  sherift'was  entitled 
to  poundage.]  The  sheriff"  was  not  entitled  to  poundage,  because  the  money  was  not 
paid  to  him,  under  the  execution,  but  to  the  creditor.  But  further,  the  defendant 
is  precluded  from  saying  that  the  second  writ  is  irregular,  because  he  has  entered 
into  a  binding  agreement  to  allow  the  plaintiff  to  retake  possession.  It  is  like  the 
case  of  an  agreement  by  a  defendant,  that  a  warrant  of  attorney  given  by  him  shall 
be  re\'ived  without  a  scire  facias.  [Parke,  B.,  referred  to  Knight  v.  C'oleby  (5  M.  & 
W.  274).] 

F.  Robinson,  contra.  The  rule  is,  that  whenever  the  first  writ  has  been  carried 
into  effect,  a  second  writ  shall  not  issue  without  reciting  the  first.  How  can  it  be 
said  that  the  first  writ  was  not  carried  into  effect  here  ?  By  compulsion  of  the 
process  the  defendant  has  paid  a  sum  of  £500,  in  consequence  of  which  the  sherifl"  has 
gone  out  of  [251]  possession,  and  the  execution  has  been  withdrawn.  The  money 
was  not  the  less  paid  under  the  writ,  because  it  was  not  paid  through  the  hands  of 
the  sheriff".  In  Edmond  v.  Ross,  and  Dicas  v.  Warnc,  there  was  no  valid  seizure,  and 
therefore  no  pressure  on  the  defendant  by  means  of  the  execution.  Here  it  is  not 
pretended  that  the  sheriff"  did  not  make  a  valid  seizure ;  and  it  is  quite  immaterial 
whether  any  thing  is  actually  realised  by  the  seizure  beyond  the  expenses  :  Hodgkinson 
V.  If'halley  (2  C.  &  J.  86). 

Lord  Abixger,  C.  B.  This  is  a  case  in  which  the  sheriff'  had  possession  of  the 
goods  under  a  valid  writ ;  and  it  has  been  decided,  that  where  that  is  so,  and  there 
is  afterwards  a  compromise  between  the  parties,  upon  which  the  sheriff  withdraws,  he 
is  nevertheless  entitled  to  his  poundage:  Alchin  v.  IFdU  (-5  T.  R.  470).  The  second 
writ  was  therefore  irregular,  the  first  not  having  been  returned.  The  cases  cited  by 
Mr.  Knowles  are  distinguishable.     The  rule  must  therefore  be  absolute. 

Parke,  B.  I  am  also  of  opinion  that  the  second  writ  was  irregular,  because  the 
first  had  not  been  returned,  the  sum  of  £.500  having  been  levied  by  virtue  of  the  first 
writ.  It  is  true  there  was  an  agreement  between  the  parties,  that  the  plaintiff"  should 
reenter  on  default  being  made  in  payment  of  the  instalments;  but  there  is  nothing 
in  that  agreement  which  piecludes  the  defendant  from  objecting  to  the  irregularity  of 
the  future  process.  The  law  on  this  subject  is  clear.  If  a  writ  of  fieri  facias  issues, 
under  which  any  thing  is  levied,  that  writ  mu.st  be  returned,  and  any  subsequent 
process  must  issue  for  the  whole  sum  due,  minus  the  amount  that  has  been  so  recovered, 
and  nmst  recite  the  first  writ.  In  Miller  v.  ParneU,  the  Court  held,  that  a  plaintiff' 
who  has  issued  and  executed  a  fi.  fa.  cannot  abandon  it  and  sue  out  a  ca.  sa.,  [252] 
before  he  has  returned  it.  It  has  been  suggested  that  that  decision  is  overruled  bj' 
Bicas  \.  ll'arnc. ;  but  that  ease  is  distinguishable,  because  there  there  was  in  fact  no 
execution,  the  goods  being  already  under  a  distress  for  taxes.  Here  the  shei'iff  entered 
upon  the  possession  of  the  goods,  and  b}'  the  compulsion  of  the  levy,  the  defendant 
has  been  compelled  to  pay  the  sum  of  £500,  part  of  the  debt.  According  to  the  case 
of  Alchin  v.  Wdh,  the  sheriff"  became  thereby  entitled  to  poundage,  and  so  also  it 
constituted  a  levy.  That  being  so,  the  first  writ  ought  to  have  been  returned,  and 
the  second  ought  to  have  recited  the  first,  stating  the  amount  recovered  under  it,  and 
should  have  been  indorsed  to  levy  the  whole  debt,  minus  that  amount. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

SiiELTON  AND  OTHERS  V.  Braitowaite.  Exch.  of  Pleas.  April  22,  1841. — A  bill 
of  exchange,  drawn  by  the  defendant,  was  indorsed  by  him  to  the  plaintiffs, 
S.  <fe  Co.,  who  carried  on  business  in  j)artncrship  at  Smcthwick,  four  miles  from 
Birmingham  ;  by  them  to  the  Birmingham  and  Midland  Counties'  Bank,  and  by 
them  to  \V.  It  became  due  on  the  17th  of  August,  and  was  dishonoured.  On 
the  18th  W.  returned  it  to  the  bank  at  Birmingham,  who  received  it  on  the  U)th. 


1032  SHELTON    1'.   BRAITHVVAITE  8  M.  &  W.  253. 

The  plnintiff  S.  had  previously  given  directions  at  the  bank,  that  all  communica- 
tions for  his  firm  should  be  made  to  him  at  Tremadoc,  in  Carnarvonshire  (in 
which  neighbourhood  he  was  engaged  in  mining  concerns).  The  bank  accordingly, 
on  the  '20th  of  August,  sent  notice  of  dishonour  by  post  to  S.  at  Tremadoc,  which 
he  received  there  on  the  ■21st:  and  by  the  post  of  the  22nd  he  sent  notice  to  the 
defendant : — Held,  that  the  notice  to  S.,  and  therefore  that  to  the  defendant,  was 
duly  given. — A  declaration  by  indorsee  against  drawer  of  a  bill  of  exchange, 
accepted  payable  at  the  Bloomsbury  bi'anch  of  the  London  and  Westminster 
Bank,  stated  that  the  bill  was  presented  "  at  the  said  Bloomsbury  branch  of  the 
London  and  Westminster  Bank  on  the  day  when  it  became  due."  The  defendant 
having  sued  out  a  writ  of  error,  on  the  ground  that  the  declaration  did  not 
sufficiently  state  a  presentment  to  the  acceptor,  the  Court  gave  the  plaintiffs  leave 
to  issue  execution  notwithstanding  the  writ  of  error. — The  defendant  having 
thereupon  abandoned  the  wiit  of  error,  the  Court  refused  afterwards  to  give  the 
plaintiffs  the  costs  of  the  above  application. 

[S.  C.  1  Dowl.  P.  C.  354 ;  11  L.  J.  Ex.  54  ;  5  Jur.  1200.     For  former  proceedings, 

see  7  M.  &  W.  436.1 

A.ssumpsit  by  indorsees  against  drawer  of  a  Itill  of  exchange  for  1561.  18s.  9d.,  dated 
the  14th  of  Ma)',  1840,  drawn  by  the  defendant  upon  and  accepted  by  A.  Braithwaite, 
payable,  three  months  after  date,  at  the  Bloomsbury  branch  of  the  London  and 
Westminster  Bank.  The  [253]  declaration  alleged  that  the  acceptor  did  not  pay  the 
said  bill,  although  the  same  was  duly  presented  at  the  said  Bloomsbury  branch  of  the 
London  and  Westminster  Bank,  on  the  day  when  it  became  due.  Plea,  that  the 
defendant  had  not  received  due  notice  of  dishonour.  At  the  trial  before  Eolfe,  B., 
at  the  Middlesex  Sittings  in  Hilary  Term,  it  appeared  that  the  bill  was  indorsed  by 
the  defendant  to  the  plaintiffs,  who  carried  on  business  under  the  title  of  the  "  Patent 
Rivet  Company"  at  Smethwick,  about  four  miles  from  Birmingham,  and  b3'  them  to 
the  Birmingham  and  Midland  Counties'  Bank,  who  indorsed  it  to  one  Williams.  It 
became  due  on  the  I7th  of  August,  1840,  when  it  was  presented  for  payment,  and 
dishonoured.  On  the  18th  it  was  returned  to  the  Bank,  who  received  it  at  Birmingham 
on  the  19th.  The  plaintiff  Shelton  had  previously  given  directions  at  the  bank,  that 
all  communications  for  the  Patent  Rivet  Company  should  be  made  to  him  at  Tremadoc, 
in  Carnai'vonshire,  whither  he  had  gone  on  business,  being  engaged  in  a  mining 
concern  in  the  neighbourhood.  The  Bank  accordingly  sent  notice  of  dishonour  of  the 
bill  to  him  at  Tremadoc,  by  the  post,  which  reached  him  there  on  the  21st  of  August : 
and  on  the  22nd,  he,  Shelton,  sent  notice  of  dishonour  by  post  to  the  defendant.  It 
was  objected  for  the  defendant,  that  this  notice  was  too  late  ;  that  the  Bank  ought  to 
have  given  notice  directly  to  the  plaintiffs  at  Smethwick,  instead  of  sending  it  to  the 
plaintiff'  Shelton  at  Tremadoc,  in  which  case  the  defendant  would  have  received  notice 
a  day  sooner.  The  learned  Judge  reserved  the  point,  and  a  verdict  passed  for  the 
plaintiffs.     In  the  same  term, 

Gurney  moved  pursuant  to  the  leave  reserved,  and  obtained  a  rule  nisi  to  enter 
a  nonsuit :  (a)  against  which 

[254]  M.  D.  Hill  and  Cowling  now  shewed  cause.  This  notice  was  sufficient  to 
charge  the  defendant.  The  plaintiffs  were  not  guilty  of  any  laches,  in  requiring  that 
notices  should  be  sent  to  Shelton  at  Tremadoc,  whither  the  course  of  his  mercantile 
engagements  had  called  him.  The  bill  ought  to  follow  the  indorser,  wherever  he 
may  be  ;  neither  is  he  in  strictness  bound  to  inform  the  other  parties  to  the  bill  where 
he  is  to  be  found  :  Baldwin  v.  Richardson  (1  B.  &  C.  245  ;  2  D.  &  R.  285).  The  Court 
then  called  on 

Grurney  and  Ogle,  contra,  who  insisted  that  the  plaintiffs  had  been  guilty  of  laches 
in  causing  the  notice  of  dishonour  to  be  sent  to  the  plaintiff"  at  Tremadoc,  instead  of 
its  going  direct  to  Smethwick,  his  ordinary  place  of  residence,  and  that  the  defendant 
had  thereby  received  notice  of  the  dishonour  later  than  it  would  have  reached  him  in 
the  latter  case.  The  case  of  Cross  v.  Smith  (1  M.  &  Sel.  545)  shewed  that  the  notice 
would  have  been  sufficient  if  sent  to  the  plaintiffs'  place  of  business  at  Smethwick, 
notwithstanding  the  absence  of  one  of  the  partners.     They  cited  also  Doe  d.  Elliott  v. 

(a)  He  moved  also  on  the  ground  that  the  notice  of  dishonour  was  defective  in 
point  of  form,  but  on  that  ground  the  rule  was  refused.     See  7  M.  &  W.  436. 
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Hulme  (2  Man.  &  R.  433),  where  a  notice  to  quit  in  the  names  of  several  joint  lessors, 
partners  in  trade,  but  signed  by  one  of  them  only,  was  held  valid. 

LOKD  A  DINGER,  C.  B.  I  am  of  opinion  that  there  is  no  ground  for  this  rule.  The 
question  is,  whether  the  plaintifl's  could  have  defended  an  action  against  themselves 
by  the  Bank.  They  could  not ;  because  notice  was  sent  to  a  particular  place  pointed 
out  by  one  of  themselves.  If  that  notice  had  been  given  in  fraud  of  the  defendant 
or  any  other  party,  that  should  have  been  found  by  the  jury.  If  there  are  several 
parties  in  a  firm,  and  one  of  them  goes  to  Brighton  for  a  week,  and  gives  notice  to 
their  banker  to  send  all  letters  for  the  firm  to  him  there,  that  will  be  [255]  sufficient, 
unless  there  is  fraud.  An  indorsee  is  not  bound  to  be  always  at  his  place  of  residence  : 
he  may  not  expect  the  bill  will  come  back.  I  think  that  if  the  plaintiffs  are  bound 
by  the  notice  they  have  received,  all  prior  parties  are  also  bound,  in  the  absence 
of  fraud. 

Aldek.SON,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the  Bank  at  Birmingham 
had  received  due  notice ;  and  the  question  comes  to  this,  whether  the  defendant  is 
discharged  in  consequence  of  insufficient  notice  to  the  plaintiffs ;  and  I  am  of  opinion 
that  the  notice  was  sufficient,  unless  the  plaintiffs  have  in  some  way  disqualified  them- 
selves from  receiving  notice  so  soon  as  they  otherwise  would.  They  have  not  so 
disqualified  themselves.  The  plaintiff'  Shelton,  being,  so  far  as  appears,  about  to  be 
resident  at  Tremadoc,  some  time  previously  to  his  going  there,  directs  the  Bank  to 
send  all  letters  to  him  at  Tremadoc,  and  they  do  so  accordingly.  That  appears  to  me 
to  be  sending  a  notice  in  a  reasonable  manner,  and  as  men  of  business  would  naturally 
act.  The  question  which,  upon  the  motion  for  this  rule,  the  Court  thought  worthy 
of  consideration,  is  answered  by  the  facts.  It  was  then  supposed  that  the  plaintiff 
Shelton  had  his  residence  at  Smethwick,  and  that  instead  of  receiving  notices  there, 
he  had  given  directions  that  letters  should  be  sent  to  him  at  Tremadoc,  where  he  was 
going  on  a  visit,  and  that  thereby  time  was  lost,  and  prior  parties  placed  in  a  worse 
situation  than  if  notice  had  l)een  sent  to  his  ordinary  residence.  I  do  not  know  that 
even  that  would  have  made  the  notice  bad  ;  but  the  facts  turn  out  differently. 

KoLFE,  B.  I  am  of  the  same  opinion.  I  thought  that  the  direction  to  send  letters 
to  Tremadoc  was  reasonable ;  and  I  have  little  doubt  that  the  jury  would  have  so 
found.  In  fact,  it  appears  that  time  was  gained  instead  of  lost  by  sending  at  once  to 
Tremadoc,  rather  than  send-[256]  ing  to  Smethwick,  from  whence  the  letter  might 
have  had  to  go  to  Tremadoc. 

Rule  discharged. 

The  defendant  having  afterwards  sued  out  a  writ  of  error,  assigning  as  ground  of 
error  that  the  declaration  did  not  sufficiently  aver  a  presentment  of  the  bill  to  the 
acceptor — 

Cowling  obtained  a  rule  to  shew  cause  why  the  plaintiffs  should  not  be  at  liberty 
to  issue  execution,  notwithstanding  the  allowance  of  the  writ  of  error,  on  the  ground 
that  it  was  frivolous  and  for  delay. 

May  8. — Ogle  shewed  cause,  and  contended  that  the  sUitement  in  the  declaration, 
that  the  bill  was  presented  at  the  London  and  Westminster  Bank,  was  not  sufficient, 
but  that  it  ought  to  have  stated  a  presentment  to  the  acceptor  there  ;  and  that  all  the 
forms  were  so.  [Parke,  B.,  referred  to  Gibb  v.  Mather  (2  C.  &  J.  254  ;  S.  C.  in  error, 
8  Bing.  214  ;  1  M.  &  Scott,  387).]  That  was  before  the  stat.  1  &  2  Geo.  4,  c.  78. 
At  all  events,  the  point  was  not  so  entirely  unworthy  of  consideration  that  the  Court 
would  grant  this  rule. 

The  Court,  however,  thought  the  objection  frivolous,  and  made  the  rule  absolute. 

The  writ  of  error  was  thereupon  abandoned  by  the  defendant ;  and  in  Trinity 
Term,  Hill  obtained  a  rule  to  shew  cause  why  the  Master  should  not  tax  the  plaintiffs 
their  costs  of  the  last-mentioned  rule.  Against  which,  in  Michaelmas  Term, 
(Nov.  26)— 

Ogle  shewed  cause,  and  insisted,  that,  if  the  plaintiffs  considered  themselves 
entitled  to  these  costs,  they  ought  to  have  applied  for  them  when  the  former  rule  was 
disposed  of,  and  could  not  now  have  them  allowed. 

[257]  Hill,  contra,  urged  that  it  was  not  until  the  abandonment  of  the  writ  of 
error  that  the  Court  could  say  conclusively  and  determinately  that  it  was  brought 
for  delay  ;  and  therefore  they  could  not  have  allowed  the  costs  upon  the  former  rule, 
without  trenching  on  the  jurisdiction  of  the  Court  of  Error :  but  that  it  being  now 

Ex  Div.  VII.— 33* 
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clear  that  the  writ  of  eiior  was  frivolous,  and  merelj'  for  delay,  and  so  a  contempt  of 
this  Court,  the  defendant  ought  to  be  visited  with  the  costs  :  otherwise  the  plaintiffs, 
who  had  proceeded  properly  throughout,  would  nevertheless  lose  a  portion  of 
their  costs. 

Lord  Abinger,  C.  B.  There  is  no  colour  for  this  rule.  If  the  plaintiflTs  had  no  right 
to  the  costs  when  the  former  application  was  made,  they  cannot  be  entitled  to  them 
now.  Suppose  the  point  had  been  determined  in  favour  of  the  defendant  on  the  writ 
of  error,  could  he  have  come  to  the  Court  for  his  costs'?  Here  the  plaintiffs  came  for 
the  costs  of  an  application,  which  was  to  relieve  them  from  the  risk  of  suing  out 
execution  themselves  :  that  was  an  application  for  a  favour,  of  which  they  ought  to 
bear  the  costs. 

Parke,  B.  I  doubt  very  much  whether  the  (plaintiffs  were  at  any  time  entitled 
to  these  costs,  because  they  applied  to  the  Court  in  order  to  save  themselves  from 
pursuing  the  ordinaiy  course,  which  might  have  exposed  them  to  some  peril :  but  at 
all  events  they  should  have  asked  for  them  when  they  made  application  for  leave  to 
issue  execution.  They  were  entitled  to  that  rule  only  on  shewing  that  the  writ  of 
error  was  for  delay  ;  and  if  it  was,  they  should  have  asked  for  the  costs  then. 

GuRNEY,  B.,  and  KoLFE,  B.,  concurred. 

Rule  discharged,  with  costs. 


[258]  Harris  AND  Another  V.  Turtle.  Exch.  of  Pleas.  April  30,  1841. — Service 
upon  one  of  several  plaintiffs  of  the  defendant's  intention  to  apply  for  his  discharge 
under  the  48  Geo.  3,  c.  123,  s.  1,  is  sufficient  for  a  rule  absolute  in  the  first 
instance. 

[S.  C.  9  Dowl.  P.  C.  803  ;  10  L.  J.  Ex.  298  ;  5  Jur.  439.] 

The  defendant  having  lain  in  prison  for  more  than  a  year  for  a  debt  not  exceeding 
201.,  Hance  now  moved  that  he  should  be  discharged  out  of  custody,  under  the  48  Geo.  3, 
c.  123,  s.  1.  There  were  two  plaintiffs  in  the  action,  and  notice  of  the  application  had 
been  served  upon  one  of  them  only  ;  the  question  was,  whethei'  that  was  a  sufficient 
notice,  under  the  rule  of  H.  T.  2  Will.  4,  s.  94,  to  entitle  the  defendant  to  have  the 
rule  made  absolute  in  the  first  instance.  By  the  above-mentioned  rule  it  is  provided, 
that  a  rule  or  order  for  the  discharge  of  a  debtor,  who  has  been  detained  in  execution 
a  year  for  a  debt  under  201.,  may  be  made  absolute  in  the  first  instance,  on  an 
affidavit  of  notice  given  ten  days  before  the  intended  application,  which  notice  may 
be  given  before  the  year  expires. 

Per  Curiam.  We  think  the  notice  is  sufficient,  and  that  you  are  entitled  to  a 
rule  absolute. 

Rule  absolute. 


Cairns  v.  Robins  and  Mills.  Exch.  of  Pleas.  May  4, 1841. — Goods  were  forwarded 
by  a  carrier's  waggon  to  A.  in  London,  and  delivered  by  the  carrier  to  him. 
A.  sent  them  back  to  the  carrier's  warehouse,  with  directions  that  they  should 
remain  there  to  await  his  orders.  They  remained  there  accordingly  for  upwards 
of  a  year,  when  they  were  lost  out  of  the  warehouse.  A  printed  bill  issued  by 
the  carrier,  and  sent  to  A.  with  the  goods,  stated  that  "any  goods  that  should 
have  remained  three  months  in  the  warehouse  without  being  claimed,  or  on 
account  of  the  nonpayment  of  the  charges  thereon,  would  be  sold  to  defray  the 
carriage  or  other  charges  thereon,  or  the  general  lien,  as  the  case  might  be, 
together  with  warehouse  rent  and  expenses."  The  carrier  had  often  before 
carried  goods  for  A.,  but  no  goods  of  his  had  before  lain  in  the  carrier's  ware- 
house : — Held,  that  the  carrier  was  not,  under  these  circumstances,  a  mere 
gratuitous  bailee  of  the  goods  at  the  time  of  their  loss  ;  and  therefore,  that  A. 
might  recover  against  him  the  value  of  the  goods,  on  a  declaration  in  assumpsit 
alleging  that  they   were  delivered  to  the  defendant  to  be  safely  kept  for  the 
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plaintitt',  for  certain  reasonable  compensation  and  reward  to  be  therefoi'e  paid 
by  him. 

[S.  C.  10  L.  J.  Ex.  452.     Referred  to,  Mitchell  v.  Lancashire  and  Yorkshire  Railway 
Compavy,  1875,  L.  K.  10  Q.  B.  260.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  in  consideration  that 
the  plaiiitili',  at  the  request  of  the  defendant.s,  had  caused  to  be  delivered  to  the  defend- 
[259]-aiits  two  packages  of  the  plaintitt'  of  great  value,  to  wit,  iVc,  to  be  by  the 
defendants  safely  and  securely  kept  for  the  plaintitt',  for  certain  reasonable  compensa- 
tion and  reward  to  be  therefore  paid  to  them  by  the  plaintitt',  the  defendants  promised 
the  plaintitt'  that  they  would  safely  and  securely  keep  the  said  packages,  and  would 
deliver  the  same  to  the  plaintitt'  when  thereunto  requested  : — Breach,  that,  by  the 
carelessness,  negligence,  and  improper  conduct  of  the  defendants,  one  of  the  said 
packages  was  wholly  lost  to  the  plaintiff.  There  was  also  a  count  on  an  account 
stated.  Pleas,  first,  non  assumpserunt ;  secondly,  that  the  said  package  was  not  lost 
to  the  plaintitt' through  the  carelessness,  negligence,  or  improper  conduct  of  the  defen- 
dants, in  manner  and  form,  &c.  ;  on  which  issues  were  joined.  At  the  trial  before 
Gurney,  B.,  at  the  Middlesex  Sittings  after  Hilarj'  Term,  the  facts  appeared  to  be  as 
follows : — 

In  the  month  of  March,  lt!37,  the  two  packages  in  question  were  sent  from  Chorley, 
in  Lancashire,  by  a  waggon  of  the  defendants,  who  are  common  carriers,  directed  to 
the  plaintitt'  in  London.  They  were  delivered  accordingly  to  the  plaintitt',  who  sent 
them  back  to  the  defendants'  warehouse,  with  directions  that  they  should  remain 
there  to  await  his  orders.  They  remained  there  for  more  than  a  year,  until  one  of 
them  was  lost  out  of  the  warehouse ;  to  recover  the  value  of  which  this  action  was 
brought.  One  of  the  printed  bills  issued  by  the  defendants,  which  had  been  delivered 
to  the  plaintitt'  with  the  goods,  was  put  in.  The  heading  of  it  contained  a  notice  that 
"any  goods  oi'  packages  that  shall  have  remained  three  months  in  the  warehouse 
without  being  claimed,  or  on  account  of  the  non-payment  of  the  charges  thereon, 
will  l)e  sold  to  defray  the  carriage  and  other  chaiges  thereon,  or  the  geneial  lien,  as 
the  case  may  be,  together  with  warehouse  rent  and  expenses."  The  plaintitt'  was  a 
regular  customer  of  the  defendants,  but  it  a])peared  that  no  [260]  goods  of  his  had 
before  iaiii  in  their  warehouse  in  a  similar  manner.  One  of  the  witnesses,  a  servant 
of  the  defendants,  stated,  that  it  was  not  the  practice  of  the  defendants  to  charge 
their  customers  with  warehouse-rent;  that  they  considered  the  carriage  of  the  goods 
as  a  sutiicient  remuneration  for  the  warehouse-room  also. 

It  was  contended  for  the  defendants,  upon  these  facts,  that  the  averment  in  the 
declaration,  that  the  goods  were  delivered  to  be  kept  by  the  defendants  for  reward, 
was  not  proved  ;  that,  under  the  circumstances,  the  defendants  were  mere  gratuitous 
bailees,  and  thei'cfore  not  answerable  except  for  gro.ss  negligence,  of  which  there  was 
no  proof.  The  learned  Judge,  in  summing  up,  slated  to  the  jury,  that  although  no 
specific  charge  had  been  made  for  warehouse-room,  yet  if  the  charge  foi-  the  carriage 
was  considered  by  the  parties  as  constituting  a  sufficient  remiuieration  for  the  ware- 
housing also,  that  would  make  the  defendants  bailees  for  hire,  to  keep  the  goods 
safely,  within  the  terms  of  the  declaration.  The  jur}'  found  for  the  plaintitt',  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  verdict  for  them  upon  the 
first  issue. 

In  the  former  part  of  this  term,  Piatt  obtained  a  rule  nisi  accordingly,  or  for  a 
new  trial,  on  the  ground  of  misdirection  :  against  which 

Cresswell  and  Compton  now  shewed  cause.  The  question  is,  whether  there  was  not 
evidence  to  go  to  the  jury  to  sustain  the  first  count  of  the  declaration,  which  avers  that 
the  goods  were  delivered  to  the  defendants,  to  be  safely  kept  b\'  them  for  a  reasonable 
reward  to  be  therefore  paid  to  them  by  the  plaintitt'.  Now  it  is  clear  that  the  plaintitt' 
delivered  the  goods,  and  the  defendants  accepted  them,  to  be  kept  for  the  plaintitt', 
and  to  be  re-delivered  to  him  upon  request.  The  only  remaining  question  then  is, 
whether  there  was  evidence  to  shew  that  for  this  the  defendants  were  entitled  to 
a  reasonable  reward.  Now  it  appeared  that  the  plainlitl  [261]  had  often  before 
forwarded  goods  from  Chorley  to  liOndon  by  the  defendants'  waggons,  but  iiad  never 
received  back  goods  which  had  been  waiehoused  by  tiie  defendants  :  the  warehousing 
by  them  in  London  was,  therefore,  as  between  these  pai'ties,  a  perfectly  new  transaction, 
not  depending  upon  any  previous  usage,     if  this  were  all  that  appeared  in  the  case — 
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the  defendants  being  persons  notoriously  canning  on  business  as  carriers,  and  this 
being  part  of  the  trade  they  so  carried  on — the  law  would  imply  a  promise  to  repay 
them  a  reasonable  reward  for  so  doing.  But  it  was  left  to  the  jury  to  say  whether  the 
payment  for  the  carriage  was  considered  as  being  a  reward  for  the  warehousing  also, 
sufficient  to  satisfy  the  terms  of  the  declaration  ;  and  the  jury  have  found  that  that 
was  the  contract  between  the  parties.  It  is  clear  that  the  defendants  were  treated 
throughout  as  paid  agents.  The  memorandum  in  the  heading  of  the  bill  produced  in 
evidence  clearly  imports,  that,  after  the  three  months  at  all  events,  the  defendants 
should  receive  payment  for  the  keeping  of  the  goods.  If  they  have  the  right  to  charge 
warehouse-rent  at  all,  how  can  they  say,  or  how  can  it  be  said  against  them,  that  they 
are  mere  gratuitous  bailees  1  [Alderson,  B.  referred  to  Garside  v.  Trent  and  Mersei/ 
Navigation  Company  (4  T.  E.  581).]  No  question  of  gratuitous  bailment  arose  in  that 
case.  The  whole  question  here  is,  whether  there  was  not  evidence  to  go  to  the  jury 
of  the  defendants  having  received  the  goods  to  keep  for  the  plaintiff,  for  reward  ;  if 
so,  the  breach  was  admitted.  The  averment  in  the  declaration  does  not  necessarily 
imply  direct  payment,  but  merely  points  out  the  kind  of  contract  to  which  a  particular 
degree  of  responsibility  for  negligence  applies,  as  contra-distinguished  from  a  mere 
naked  bailment. 

Piatt  and  Petersdorff,  contra.  The  contract  stated  on  the  record  was  not  proved ; 
or  at  least,  the  jury,  under  the  direction  given  to  them  by  the  learned  Judge,  have 
not  [262]  found  it  as  laid.  The  declaration  alleges  a  peculiar  species  of  bailment,  to 
keep  and  re-deliver  on  request,  and  to  be  paid  for  that  duty.  There  was  no  evidence 
of  that  obligation,  to  re-deliver  at  all  events  and  unconditionally  ;  what  was  proved 
was,  at  most,  merely  a  qualified  undertaking,  to  deliver  the  goods  subject  to  the 
defendants'  obligations  as  warehousemen.  They  are  to  re-deliver,  provided  no  circum- 
stances intervene  to  relieve  them  from  the  performance  of  their  general  obligations. 
The  obligation,  therefore,  described  in  the  declaration  is  general  and  unqualified  ;  that 
of  the  defendants  was  of  a  restricted  and  limited  character.  But  how  can  a  reward 
which  the}'  are  to  receive  as  carriers,  be  made  to  apply  to  them  when  exercising  a 
totally  distinct  capacity,  and  subject  to  difterent  obligations  1  In  order  to  make  a 
reward  recoverable,  there  must  be  a  locatio  operis  faciendi,  or  a  locatio  custodian. 
Where  a  carrier  has  also  been  a  warehouseman,  questions  have  often  arisen  how  far 
he  was  responsible  in  case  of  fire.  On  that  subject  Mr.  Justice  Story  says  (Story  on 
Bailments,  290,  (edit.  1839)),  "Suppose  that  a  person  acts  both  as  a  common  carrier 
and  a  warehouseman,  it  sometimes  becomes  a  matter  of  great  nicety  to  decide  in  which 
character  he  is  chargeable  ;  for  as  the  responsibility  of  the  two  characters  is  very 
different,  he  may  in  one  character  be  liable  for  a  loss,  from  which  he  would  be  exempt 
in  the  other.  For  example,  a  common  carrier  is  liable  for  losses  by  fire,  not  occasioned 
by  inevitable  casualty  ;  whereas  a  warehouseman  is  not  liable  for  any  losses  by  fire, 
unless  he  has  been  guilty  of  ordinary  negligence."  The  bills  put  in  in  this  case  stated 
only  the  terms  on  which  the  defendants  received  the  goods  to  carry.  But  at  the  time 
of  the  loss,  they  were  not  in  the  exercise  of  their  duty  as  carriers,  and  no  responsibility 
as  such  then  attached  to  them.  The  keeping  of  the  goods  was  an  accommodation 
without  charge,  the  remuneration  for  the  carriage  being  considered  sufficient.  The 
goods  had  actually  been  deli-[263]-vered,  and  the  duty  of  the  defendants  as  carriers 
was  complete.  The  question  is,  are  the  facts  proved  such  as  to  justify  a  conclusion  in 
point  of  law  of  liabilit}'  on  the  part  of  the  defendants :  for  it  was  not  left  to  the  jury 
to  say  whether  they  thought  there  was  a  bailment  for  reward  in  respect  of  the  custody, 
which  is  the  contract  stated  on  the  record.  It  was  clearly  a  question  for  the  jury 
whether  that  contract  subsisted  or  not. 

Lord  Abinger,  C.  B.  I  am  of  opinion,  that  when  this  case  comes  to  be  considered, 
there  is  no  ground  for  making  this  rule  absolute.  The  printed  paper  put  in  evidence 
sufficiently  shews  a  contract,  and  such  a  one  as  to  give  the  defendants  a  right  to  exact 
a  warehouse  rent  for  the  bales  on  hand,  at  least  after  a  certain  time.  But  I  go  further, 
and  think  that  the  evidence  of  the  defendants'  servant  also  sufficiently  shewed  a  contract 
for  reward.  A  distinction  has  been  properly  drawn  between  the  duties  of  a  carrier 
and  of  a  warehouseman.  But  the  party  may  have  so  large  a  compensation  as  a  carrier, 
as  to  be  sufficient  also  to  remunerate  him  for  acting  as  a  warehouseman,  as  is  the  case 
with  many  of  the  canal  companies  :  and  it  is  quite  consistent  with  both  these  characters, 
that  he  will  for  a  certain  time,  until  further  orders,  or  for  a  reasonable  time,  keep  the 
goods,  considering  the  general  remuneration  for  carrying  sufficient  to  cover  this  risk 
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also.  I  think,  if  the  jury  had  found  their  verdict  upon  this  ground  alone,  it  would 
be  sufficient  to  support  the  declaration  ;  but  upon  the  other  ground,  it  cannot  be 
doubted  that  it  is  sufficiently  proved.  Suppose  the  goods  had  not  been  lost,  and  the 
plaintifl'  had  demanded  them,  the  defendants  would,  under  the  terras  of  their  notice, 
clearly  have  had  a  right  to  demand  warehouse  rent  before  the\'  parted  with  the  goods. 
It  means  this— for  three  months  we  will  receive  and  keep  the  goods,  and  consider  the 
payment  for  the  carriage  sufficient  for  so  doing;  but  after  three  months  we  sh.ill 
demand  warehouse-rent.     That  is  quite  sufficient  to  sustain  this  verdict 

[264]  Aldek.SON,  B.  I  am  of  the  same  opinion.  The  only  question  is,  whether 
the  allegation,  that  these  goods  were  delivered  to  the  defendants  to  l)e  safely  kept  by 
them  for  a  reasonable  reward  in  that  behalf,  has  been  proved.  It  appears  to  me  that 
there  was  evidence  whence  the  jury  might  reasonably  find,  that,  in  consideration  that 
the  parties  whose  goods  were  carried  would  pay  a  certain  sum,  the  defendants  would 
not  only  carry  them,  but  would  warehouse  them  for  three  months  :  the  compensation 
so  paid  being  a  compensation  not  onlv  for  carr3'ing,  but  for  warehouse-rent  also.  The 
authorities  which  have  been  cited  arc  not  to  the  point.  The  question  is,  were  the 
defendants  gratuitous  keepers  of  these  goods,  or  kccpci's  of  them  for  a  reasonable 
compensation?  It  seems  to  me  that  there  was  abundant  evidence  for  the  jury  in 
support  of  the  latter  view,  and  that  the  jurj'  have  found  a  right  verdict. 

GuRNEY,  B.,  concurred. 

Kule  discharged. 


Jones  v.  Lewis.  Exch.  of  Pleas.  May  4,  1841. — If,  upon  an  interpleader  rule 
obtxained  by  the  sheriff,  the  claimant  does  not  appear,  and  is  therefore  barred,  the 
sheriff  is  not  entitled  to  costs  against  the  claimant. 

[S.  C.  10  L.  J.  Ex.  320;  3  Jur.  873.] 

In  this  case  an  interpleader  rule  had  been  obtained  on  behalf  of  the  sheriff,  and  the 
claimant  not  appearing  upon  the  rule,  his  claim  was  baned.  Whateley,  for  the  sheriff, 
applied  for  costs  against  the  claimant.  The  Court  doubted  whether  they  had  power 
to  grant  them  ;  and  at  a  later  period  of  the  day. 

Lord  AuiNCiER,  C.  B.,  said, — In  the  interpleader  rule  moved  by  Mr.  Whateley  this 
morning,  he,  on  behalf  of  the  sherifl',  pressed  us  for  costs  against  the  claimant,  who 
did  not  appear,  and  was  therefore  barred.  We  had  some  doubt  on  the  subject  at  the 
time  ;  and  on  looking  further  into  the  act  of  Parliament,  we  find  we  have  no  power 
to  grant  the  costs  under  such  circumstances.  The  act  (sect.  3)  speaks  only  of  giving 
costs  between  the  defendant  and  the  plain-[265]-titr,  that  is,  the  parties  who  are 
ultimately  made  defendant  and  plaintift';  but  the  only  power  we  can  exercise  on  the 
application  of  the  sheriff  is  to  bar  the  claimant  if  he  does  not  appear. 

Alderson,  B.,  GurjNEY,  B.,  and  Kolfe,  B.  concurred. 

Pule  accordingly. (a) 


The  Earl  of  Harborough  v.  Shardlow.  E.xch.  of  Pleas.  .May  4,  1841.— Where 
a  new  trial  is  granted  ex  (lel)ito  justitiie,  the  party  is  not  bound  to  proceed  upon 
the  rule  within  any  limited  time. 

[S.  C.  10  L.  J.  Ex.  320.] 

In  this  case  a  new  trial  was  granted,  on  the  application  of  the  plaintiff,  in  Trinity 
Term,  1840,  on  the  ground  of  misdirection  (7  M.  &  W.  87).  The  cause  not  having 
yet  been  tried  again,  although  two  assizes  had  passed, 

Humfrey,  for  the  defendant,  now  moved  for  a  rule  to  shew  cause  why  the  rule  for 
a  new  trial  should  not  be  rescinded.     But 

Per  Curiam.  That  may  be  done  where  the  party  has  anj'thing  to  do  before  trying 
the  cause  ag.iin,  as  where  it  is  granted  on  payment  of  costs  :  but  here  the  rule  was 
granted  absolutely,  and  no  condit'on  has  been  broken  on  which  the  Court  granted  it. 

(a)  See  Lamherl  v.  Cooper,  5  Dowl.  P.  C.  547. 
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It  is  the  same  as  if  the  trial  had  not  taken  place ;  in  which  case  you  must  have  taken 
the  cause  down  by  proviso. 
Kule  refused. (i) 

[266]  Farmer  v.  Mountfort.  Exch.  of  Pleas.  May  4,  1841.— A  writ  of  trial 
issued,  directed  to  the  Recorder  of  the  Court  of  Pleas  of  the  borough  of 
Northampton,  commanding  him  to  summon  a  jury  of  his  county,  duly  qualified 
according  to  law,  to  try  the  issue  joined  between  the  parties.  The  cause  was 
tried  by  a  jury  of  persons  resident  within  the  borough,  and  not  in  the  list  of 
jurors  for  the  county  of  Northampton,  although,  as  it  was  alleged,  duly  qualified 
to  be  so : — Semble,  that  the  writ  was  irregular,  in  requiring  the  Recorder  to 
summon  a  jury  from  the  county  :  but  held,  that,  .at  all  events,  it  had  not  been 
regularly  obeyed,  the  jury  not  having  been  taken  from  the  county  list. 

[S.  C.  1  Dowl.  (N.  G.)  46 ;  10  L.  J.  Ex.  268 ;  5  Jur.  1040.     And  see  further, 

9  M.  &  W.  100.] 

In  this  case  Humfrey  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  the  trial  of  this  cause  before  the  Recorder  of  Northampton,  and  all  subsequent 
proceedings  thereon,  should  not  be  set  aside,  or  whj'  the  judgment  should  not  be 
arrested  It  appeared  from  the  affidavits,  that  a  writ  of  trial  had  issued  in  this  cause, 
directed  to  the  Recorder  of  the  Court  of  Pleas  of  the  town  and  borough  of 
Northampton,  whereby  he  was  commanded  to  summon  twelve  good  and  lawful  men 
of  his  county,  duly  qualified  according  to  law,  to  try  the  issue  joined  between  the 
parties.  In  the  affidavits  in  support  of  the  rule,  it  was  sworn  that  the  jurors  by 
whom  the  cause  was  tried  wei'e  resident  within  the  borough  of  Northampton,  and 
were  jurors  for  the  borough  only,  and  not  in  the  list  of  jurors  for  the  county  of 
Northampton,  and  had  not  in  fact  been  summoned  from  the  county.  The  affidavits 
in  oppo.sition  to  the  rule  stated,  that  the  jurors  by  whom  the  cause  was  tried  were 
jurors  for  the  trial  of  issues,  <fec.,  for  the  county  of  Northampton,  and  duly  qualified 
to  serve  as  jurors  for  that  county.  At  the  trial,  the  defendant's  attorney  protested 
against  the  trial  of  the  cause  by  the  Recorder,  on  the  ground  that  his  authority  was 
co-extensive  with  the  borough  of  Northampton  only,  and  that  he  had  no  jurisdiction 
in  the  county,  and  no  authority  to  summon  a  jury  from  the  county  generally,  as  he  was 
directed  by  the  writ  of  trial  to  do.  The  trial  however  proceeded,  and  the  verdict 
passed  for  the  plaintiff". 

Flood  now  shewed  cause  against  the  above  rule.  This  rule  was  applied  for  on  the 
ground,  that,  under  the  words  of  the  stat.  3  &  4  Will.  4,  c.  42,  s.  17,  which  directs 
that  the  writ  of  trial  shall  issue,  "directed  to  such  sherifi'',"  (the  words  "or  judge," 
which  are  inserted  in  other  parts  of  the  clause,  not  being  added  here) — "  commanding 
him  to  try  [267]  such  issue  or  issues  by  a  jury  to  be  summoned  by  him,"  the  Recorder 
of  Northampton  had  no  power  to  summon  a  jury  of  any  description,  and  therefore 
that  the  writ,  being  wrongly  dii'ected,  is  void.  The  answer  to  this  objection  is  two- 
fold :  first,  this  is  not  a  motion  to  set  aside  the  writ ;  and  secondly,  the  Recorder,  as 
Judge  of  a  court  of  record,  has,  as  incidental  to  his  jurisdiction,  authority  to  summon 
a  jury  for  the  trial  of  causes  before  him,  even  though  no  writ  be  directed  to  him  for 
that  purpose.     The  Court  here  called  upon 

Humfrey,  in  support  of  the  rule.  There  has  been  a  mistrial  in  this  case.  The 
Recorder  is  directed  by  the  writ  to  summon  a  jury  from  the  county,  which  he  has  no 
authority  whatever  to  do.  But  even  if  the  writ  is  regular,  it  has  not  been  obeyed  ; 
for  it  appears  that  the  jurors  who  were  summoned,  and  tried  the  cause,  were  jurors 
for  the  borough  only,  and  were  not  on  the  list  of  jurors  for  the  county. 

(/')  See  Buckle  v.  Hollis,  2  Chit.  R.  398.  In  Hawtai/ne  v.  Bourne,  [Vacation  Sittings 
after  last  Hilary  Term]  in  which  a  new  trial  was  granted  by  this  Court  on  the  ground 
of  misdirection,  Cockburn,  for  the  plaintiff",  applied  that  the  evidence  of  a  witness  who 
had  died  since  the  former  trial,  might  be  read  from  the  judge's  notes;  but  the 
defendant's  counsel  objecting,  the  Court  said  that  they  had  no  power  to  allow  it  with- 
out consent,  this  being  a  new  trial  obtained  as  of  right,  on  the  ground  of  misdirection ; 
and  that  the  same  rule  must  apply  as  if  it  were  the  grant  of  a  venire  de  novo  on  a 
bill  of  exceptions. 
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Flood.  The  affidavits  in  opposition  to  the  rule  state  that  the  jurors  who  tried  the 
cause  were  duly  qualified  to  serve  as  jurors  for  the  county.  If  in  fact  they  had  not 
the  requisite  qualification,  that  should  have  been  made  ground  of  challenge  at  the 
trial,  pursuant  to  the  provisions  of  the  Jury  Act,  6  Geo.  4,  c.  50,  s.  27.  [Alderson,  B. 
The  14th  section  of  that  act  appears  to  import  that  none  can  be  returned  to  serve  as 
jurymen  but  those  whose  names  are  in  the  list]  Theie  is  nothing  to  shew  that  a 
jury  de  circumstantibus  may  not  be  taken  from  persons  who  are  not  on  the  list. 
[Alderson,  B.  Is  there  any  authority  that  it  may  !  I  am  not  satisfied  from  the  .37th 
section  that  that  may  be  done.]  The  Recorder  has  no  means  of  access  to  the  jury 
list;  the  sherifl  is  not  compellable  to  attend  with  it  before  him,  as  before  a  Judge  of 
assize.  It  is  a  sufficient  compliance  with  this  writ,  that  the  trial  has  taken  place 
before  a  jury,  who  are  sworn  to  have  been  duly  qualified  to  serve  as  jurors  for 
the  county. 

[268]  Lord  Adincer,  C.  B.  I  am  of  opinion,  that,  even  supposing  this  writ  to 
be  regular,  it  has  not  been  regularly  obeyed.  Possibly  the  writ  is  not  regular ;  but 
at  all  events  it  is  clear  that  there  has  been  no  trial  by  persons  taken  from  the  list  of 
jurors  for  the  county.  The  objection  made  at  the  trial  was,  that  the  Recorder  had  no 
power  to  summon  a  jury  according  to  the  terms  of  the  writ :  but  it  now  appears  that 
he  did  not  in  fact  summon  them  according  to  the  terms  of  the  writ.  The  writ 
requires  him  to  summon  a  jury  of  men  of  the  county,  duly  qualified  ;  and  looking  at 
the  act  of  Parliament,  I  think  the  meaning  of  that  is,  that  the  jurors  to  try  the  cause 
must  be  taken  from  the  jury  list  for  the  county.  I  do  not  think  this  is  a  case  in 
which  any  challenge  was  necessary.     The  rule  must  therefore  be  al)Solute. 

Alder.sOiN,  B.  I  also  think  this  rule  must  be  absolute.  The  objection  in  this 
case  is  two-fold  :  first,  that  the  writ  is  irregularly  directed  ;  and  secondly,  that  its 
directions  have  not  been  complied  with.  I  do  not  say  whether  the  writ  is  irregular 
or  not:  it  may  be,  that  the  Judge  bad  a  right  to  send  the  cause  to  be  tried  by  that 
jury ;  the  provision  in  the  statute,  which  authorises  the  issuing  of  writs  of  trial  to  be 
tried  before  any  Judge  of  any  court  of  record,  looks  as  if  it  was  meant  that  he  should 
have  the  power  of  summoning  a  jury,  for  that  particular  occasion,  from  those  who, 
under  the  general  Jury  Act,  may  be  compelled  to  try  ordinary  cases.  I  am  rather 
disposed  to  think,  however,  that  the  writ  is  irregular,  and  that  its  direction  should 
have  been  to  summon  a  jury  from  those  persons  whom,  in  the  ordinary  course  of  his 
duty,  the  Recorder  would  summon  for  the  trial  of  issues  in  his  Court.  On  that  point, 
however,  I  give  no  definite  opitiion.  But  the  writ,  which  directs  the  jury  to  be 
summoned  from  "good  and  lawful  men  of  the  county,  duly  qualified  according  to 
law,''  must  mean  that  they  are  to  be  taken  fiom  those  [269]  per.sons  who  are 
competent  to  serve  on  the  trial  of  issues  within  the  count\',  namely,  from  those  whose 
names  a]>pear  on  the  ordinary  jury  lists.  But  here  it  appears  that  the  Recorder 
summoned  a  juiy  from  the  list  of  jurors  for  the  borough,  and  not  for  the  county  :  he 
has  not,  therefore,  obeyed  the  writ.  It  is  said,  indeed,  that  the  borough  jurors  are 
the  same  persons  as  sit  on  the  trial  of  issues  in  the  county,  and  that  they  are  duly 
qualified  to  serve  for  the  county  ;  but  that  does  not  answer  the  affidavit  on  the  other 
side,  which  states  that  they  were  not  upon  the  jury  list  for  the  county.  I  think, 
therefore,  that  there  has  been  a  mis-trial,  and  that  the  rule  must  be  absolute  to  set 
aside  the  proceedings. 

GuRNEY,  B.,  and  ROLFE,  B.,  concurred. 

Rule  absolute. 

Fell  v.  Knujht.  Exch.  of  Pleas.  April  30,  1841. — Although  a  traveller  is  entitled 
to  reasonal)le  accommodation  in  an  inn,  he  is  not  entitled  to  select  a  particular 
apartment,  or  to  insist  on  occupying  a  bedroom  for  the  purpose  of  silting  up  all 
night,  so  long  as  the  innkeeper  is  willing  and  ofVers  to  furnish  him  with  a  proper 
room  for  that  purpose. 

[S.  C.  10  L.  J.  Ex.  277  ;  5  Jur.  5.54.] 

Case.  The  declaration  stated,  that  the  defendant,  before  and  at  the  time  of  the 
committing  the  grievance  thereinafter  mentioned,  was  an  innkeeper,  and  did  keep  a 
certain  common  iini  for  the  reception  and  accommodation  of  travellers,  that  is  to  say, 
a  certain  common  inn,  called  the  Fox  and  Hounds,  situate  and  being  at  Syston,  in  the 
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not  detain  the  person  of  his  guest,  or  take  off  his  clothes,  in  order  to  secure  payment 
of  his  bill. 

M.  D.  Hill  and  Humfrey,  contra.  It  is  not  necessary,  in  order  to  support  an 
action  against  an  innkeeper  for  refusing  to  afford  necessary  food  and  lodging  to  a 
guest,  to  prove  that  he  has  offered  in  every  instance  to  pay  money  for  what  he  has 
required  :  that  would  be  quite  contrary  to  the  ordinary  custom  in  such  cases,  and 
would  be  [275]  productive  of  great  inconvenience.  The  case  of  Bex  v.  Jo7ies  (7  Car. 
&  P.  213)  shews  that  there  may  be  circumstances  which  render  such  a  tender 
unnecessary.  That  was  an  indictment  against  an  innkeeper  for  refusing  to  receive  a 
traveller,  and  it  was  objected  that  the  indictment  ought  to  have  averred  that  the 
guest  had  made  an  offer  of  payment  for  what  he  required ;  but  Coleridge,  J.  said, 
"  With  respect  to  the  non-tender  of  the  money  by  the  prosecutor,  it  is  now  a  custom 
so  universal  with  iiuikeepers  to  trust  that  a  person  will  pay  before  he  leaves  an  inn, 
that  it  cannot  be  necessary  for  a  guest  to  tender  money  before  he  goes  into  an  inn. 
Indeed,  in  the  present  case  no  objection  was  made  that  the  prosecutor  did  not  make 
a  tender,  and  they  did  not  even  insinuate  that  they  had  any  suspicion  that  he  could 
not  pay  for  whatever  entertainments  might  be  furnished  to  him.  I  think,  therefore, 
that  that  cannot  be  set  up  as  a  defence."  Now  here  the  defendant  had  received  the 
plaintiff  into  the  inn,  and  he  was  not  refused  accommodation  because  he  could  not  pay, 
but  because  he  required  a  bedroom  to  sit  up  in.  [Alderson,  B.  Suppose  an  inn- 
keeper refuses  to  open  his  door,  how  in  that  case  can  you  tender  him  money  f\  If  an 
innkeeper  asks  for  money,  or  refuses  to  supply  food  or  lodging  until  he  is  paid  for  it, 
then  a  tender  may  be  necessary,  but  not  otherwise.  The  declaration  is  therefore 
good.  Secondly,  the  plea  is  no  answer  to  the  action.  The  reasonableness  of  the 
accommodation  offered  to  the  plaintiff  may  be  a  question  for  the  jury,  but  where 
particular  facts  are  pleaded  specially,  as  an  answer  to  the  declaration,  it  becomes  a 
question  for  the  Court  whether  they  amount  to  an  answer  in  law.  Now  the  justifica- 
tion pleaded  for  the  refusal  to  allow  the  plaintiff  a  bedroom  to  sit  up  in,  is  not  that 
such  a  room  was  improper  for  that  purpose,  but  that  it  would  be  dangerous  to  the 
house  on  account  of  fire  for  the  plaintiff  to  [276]  do  so.  That  might  be  a  reason  for 
taking  away  the  candles,  but  it  was  no  excuse  for  refusing  him  the  room,  and  turning 
him  out  of  the  house. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  plea  is  suflncient.  I  do  not  think 
a  landlord  is  bound  to  provide  for  his  guest  the  precise  room  the  latter  may  select. 
Where  the  guest  expresses  a  desire  of  sitting  up  all  night,  is  the  landlord  bound  to 
supply  him  with  candle-light  in  a  bedroom,  pi'ovided  he  offers  him  another  proper 
room  for  the  purpose'!  The  plea  shews,  that  the  landlord  did  every  thing  that  was 
reasonable.  The  short  question  is,  is  a  landloi'd  bound  to  comply  with  the  caprice  of 
his  guests,  or  is  he  justified  in  saying,  you  shall  not  stay  in  a  room  in  this  way,  and 
under  these  circumstances  1  I  think  he  is  not  bound  to  do  so.  All  that  the  law 
requires  of  him  is,  to  find  for  his  guests  I'easonable  and  proper  accommodation  :  if  he 
does  that,  he  does  all  that  is  requisite.  I  am  also  inclined  to  think,  notwithstanding 
the  case  which  has  been  cited  of  Hey  v.  Jone.'i,  that  the  declaration  is  bad  for  want  of 
an  allegation  of  a  tender  of  the  amount  to  which  the  innkeeper  would  be  reasonably 
entitled  for  the  entertainment  furnished  to  his  guest ;  it  is  not  sufficient  for  the 
plaintiff  to  allege  that  he  was  ready  to  pay  ;  he  should  state  further,  that  he  was 
willing  and  offered  to  pay.  There  may  be  cases  whei'C  a  tender  may  be  dispensed 
with  ;  as,  for  instance,  where  a  man  shuts  up  his  doors  or  windows,  so  that  no  tender 
can  he  made ;  but  I  rather  think  those  facts  ought  to  be  stated  in  the  indictment  or 
declaration  ;  and  I  have,  therefore,  some  doubt  as  to  the  complete  correctness  of  the 
judgment  of  my  Brother  Coleridge,  in  the  case  cited  :  but  it  is  not  necessary  to  decide 
that  point  in  the  present  case.     This  rule  must  be  discharged. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

[277]  Russell  and  Another,  Assignees  of  Nicholl,  a  Bankrupt,  ».  Bell  and 
Another.  Exch.  of  Pleas.  1841. — Assumpsit  by  the  assignees  of  a  bankrupt 
for  goods  sold  and  delivered  by  the  bankrupt,  with  counts  for  money  paid,  had  and 
received,  and  on  an  account  stated.  The  defendant  pleaded  by  way  of  set-off, 
that  before  notice  of  any  act  of  bankruptcy,  and  before  the  issuing  of  the  fiat, 
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and  before  action  brought,  the  defendant  gave  credit  to  the  bankrupt,  by  accepting 
certain  bills  of  exchange  for  his  accommodation,  and  at  his  request,  without  any 
consideration  or  value,  which  said  bills  were,  before  notice  of  the  bankruptcy, 
negotiated  by  the  bankrupt  for  his  own  use  and  benefit ;  that  the  credits  so  given 
were  likel}^  to  end  in  debts  from  the  bankrupt  to  the  defendants :  and  that  after- 
wards, and  before  the  commencement  of  the  action,  the  defendant  paid  the  said 
bills  : — Held,  a  good  set-ofl'  under  the  G  Geo.  4,  c.  16,  s.  -50,  on  the  ground  that 
a  mutual  credit  was  shewn.  Held,  also,  that  the  assignees  could  not  reply  a 
fraudulent  delivery  of  the  goods. 

[S.  C.  1  Dowl.  (N.  S.)  107  ;  10  L.  J.  Ex.  300.] 

Assumpsit  by  the  assignees  of  Joseph  Nicholl,  a  bankrupt,  for  goods  sold  and 
delivered  and  money  paid  by  the  bankrupt,  money  had  and  received  to  his  use,  and 
for  money  found  to  be  due  on  an  account  stated  w-ith  him. 

The  defendant  pleaded,  except  as  to  £320,  parcel  &c.,  and  except  as  to  £140, 
parcel  &c.,  non  assumpsit.  Secondly,  as  to  the  said  sum  of  £140,  parcel  of  the  monies 
in  the  first,  second,  third,  and  fourth  counts  of  the  said  declaration  mentioned,  and 
not  being  any  part  of  the  said  sum  of  £320,  parcel  &c.,  in  the  next  plea  mentioned, 
the  defendants  say,  that  the  plaintiff's  ought  not  to  maintain  their  aforesaid  action 
thereof  against  them,  because  they  say,  that  long  before  they,  the  defendants,  had 
any  notice  that  any  act  of  bankruptcy  had  been  committed  by  the  said  Joseph  Nicholl, 
and  long  before  an}'  fiat  of  bankruptcy  issued  against  the  said  Joseph  Nicholl,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  10th  of  August,  1839,  and  on 
divers  other  days  and  times  between  that  day  and  the  ISth  day  of  September  in  that 
year,  the  defendants  gave  credit  to  the  said  Joseph  Nicholl  to  a  large  amount,  to  wit, 
to  the  amount  of  5861.  19s.,  by  accepting  for  the  accommodation  of  the  said  Joseph 
Nicholl,  and  at  his  request,  and  without  any  consideration  or  value  paid  or  given  to 
them  the  defendants  for  so  doing,  divers,  to  wit,  three  several  bills  of  exchange  drawn 
respectively  by  the  said  Joseph  Nicholl  upon  the  defendants,  for  the  sum  of  2001., 
1891.  17s.,  and  1971.  2s.  respectively,  and  payable  respectively  to  the  order  of  the  said 
Joseph  Nicholl,  which  said  several  bills  respectively  the  said  [278]  Joseph  NicoU, 
afterwards,  and  before  any  notice  to  the  defendants  of  his  said  bankruptcy,  to  wit, 
on  the  several  days  and  times  last  aforesaid,  negotiated  and  transferred  for  value  for 
his  own  use  and  benefit :  And  the  defendants  further  sa\%  that  the  said  credits  so 
respectively  given  by  them  the  defendants  to  the  said  Joseph  Nicholl  as  aforesaid, 
were  credits  of  a  nature  extreme!}'  likelj'  to  end  in  debts  from  the  said  Joseph  Nicholl 
to  the  defendants,  and  amounted  in  the  whole  to  a  large  sum  of  money,  to  wit,  the 
sum  of  5861.  19s.:  And  the  defendants  further  say,  that  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  19th  day  of  November  in  the  year  last 
aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the  21st  day  of 
December  in  that  year,  thev,  the  defendants,  were  called  upon  and  forced  and  obliged 
to,  and  did  necessaril}'  pay  and  satisfy  the  said  several  bills  of  exchange  respectively, 
to  certain  persons  then  rcspectivel}'  being  the  holders  of  the  said  several  bills,  that 
is  to  say,  the  said  bill  of  exchange  for  £200  to  certain  persons  using  the  name,  style, 
and  firm  of  Barclay  &  Company  ;  the  said  bill  of  exchange  for  1891.  17s.  to  certain 
persons  using  the  name,  style,  and  firm  of  Barnett  &  Company  ;  and  the  said  bill  of 
exchange  for  1971.  2s.  to  the  Governor  and  Company  of  the  Bank  of  England;  and 
thereupon  the  said  Joseph  Nicholl  then,  and  before  the  commencement  of  this  suit, 
was,  and  still  is  indebted  to  the  defendants  in  a  large  sum  of  money,  to  wit,  the  sum 
of  5861.  19s.,  being  the  amount  of  the  said  several  bills  of  exchange,  as  and  for  money 
paid  by  the  defendants  for  the  u.se  of  the  said  Joseph  Nicholl  at  his  request,  which 
said  sum  of  money  is  the  same  identical  sum  in  and  for  the  amount  of  which  the 
defendants  had  given  credit  to  the  said  Joseph  Nicholl  as  aforesaid  ;  which  sum  of 
money,  so  due  and  unpaid  and  unsatisfied  to  the  defendants  as  aforesaid,  exceeds  the 
damages  sustiiined  by  the  plaintiffs,  by  reason  of  the  non-performance  bj-  the  defendants 
of  [279]  the  said  several  promises  in  the  said  first,  second,  third,  and  fourth  counts, 
so  far  as  the  same  relate  to  the  said  sum  of  £140,  parcel  Xc,  and  out  of  which 
said  sum  of  money  so  due,  unpaid,  and  un.satisfied  to  the  defendants  as  aforesaid, 
they,  the  defendants,  are  ready  and  willing,  and  hereby  ofiTer  to  allow  and  set  ofl'  the 
full  amount  of  the  said  damages,  according  to  the  form  of  the  statute  in  such  case 
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made  and  provided.  Verification.  And  as  to  the  said  sum  of  £320,  parcel  &c.,  in 
the  said  first  plea  mentioned  and  excepted,  and  not  yet  pleaded  to,  the  defendants 
pay  the  same  into  Court. 

Special  demurrer  to  the  second  plea,  assigning  the  following  causes  :  that  the  said 
second  plea  docs  not  confess  and  avoid  or  deny  the  causes  of  action  in  the  first,  second, 
third,  and  fourth  counts ;  and  the  defendants  do  not  shew  by  that  plea,  that  the 
bankrupt  gave  any  credit  to  the  defendants  in  respect  of  the  causes  of  action  in  those 
counts  ;  and  that  no  mutual  credit  is  shewn  between  the  bankrupt  and  the  defendants, 
but  merely  that  the  defendants  gave  credit  to  the  bankrupt.     Joinder  in  demurrer. 

W.  H.  Watson,  in  support  of  the  demurrer.  The  plea  is  bad.  It  does  not  contain 
any  confession  and  avoidance,  nor  does  it  shew  any  mutual  credit.  It  only  shews 
credit  given  by  the  defendants,  but  none  by  Nicholl.  The  bankrupt  may  have  had 
a  right  of  action,  but  that  does  not  imply  that  any  credit  existed  mutually  between 
them.  [Parke,  B.  If  goods  are  sold  and  delivered,  and  a  debt  becomes  due,  it  is 
a  credit.  Lord  Abinger,  C.  B.  How  can  there  be  a  debt  without  credit  ?]  A  debt 
may  exist  without  credit.  Both  cases  are  contemplated  by  the  Bankrupt  Act,  6  Geo.  4, 
c.  16,  s.  50,  as  being  distinct.  By  that  section  it  is  enacted,  "that  where  there  has 
been  mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  where  there  are 
mutual  debts  between  the  bankrupt  and  any  other  person,  the  commissioners  shall 
state  the  account  between  them,  and  [280]  one  debt  or  demand  may  be  set  against 
another,  notwithstanding  any  prior  act  of  bankruptcy  committed  by  such  bankrupt 
before  the  credit  given  to  or  the  debt  contracted  by  him  ;  and  what  shall  appear  due 
on  either  side  on  the  balance  of  such  account,  and  no  more,  shall  be  claimed  or  paid 
on  either  side  respectively  ;  and  every  debt  and  demand  hereby  made  proveable  against 
the  estate  of  the  bankrupt,  may  also  be  set  otF  in  manner  afore.said  against  such  estate  ; 
provided  that  the  person  claiming  the  benefit  of  such  set-off  had  not,  when  such  credit 
was  given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  committed."  It  is  sub- 
mitted this  is  not  a  mutual  credit,  within  the  meaning  of  the  act.  But  assuming  that 
credit  may  have  been  given  by  the  bankrupt,  there  may  have  been  an  appropriation 
of  the  bills  of  exchange  to  the  general  account,  in  which  case  there  would  be  no  mutual 
credit.  Mutual  credit  is  very  different  from  mutual  debts.  In  Key  v.  Flint  (1  Moore, 
451  ;  8  Taunt.  21),  where  A.,  previous  to  his  bankruptcy,  deposited  a  bill  of  exchange 
with  B.,  for  the  specific  purpose  of  raising  money  thereon,  and  B.  advanced  money 
on  the  bill  :  it  was  held  that  the  assignees  of  A.  were  entitled  to  recover  from  B.  the 
amount  of  the  bill  in  an  action  of  trover,  they  having  tendered  to  B.  the  money 
advanced  by  him,  though  a  general  balance  lemained  due  fi-om  the  bankrupt  to  B., 
and  that  this  did  not  form  a  case  of  mutual  credit  within  the  stat.  5  Geo.  4,  c.  30. 
So,  in  Bvrhanan  v.  Findlay  (9  B.  &  Cr.  738 ;  4  M.  &  R.  493),  where  a  bill  was  deposited 
with  the  defendant  for  a  specific  purpose,  it  was  held  that,  the  bill  not  having  been 
applied  to  that  purpose,  the  bankrupt  had  a  right  to  demand  it  back,  and  that  such 
demand  having  been  made  before  the  money  was  received  on  the  bill,  the  defendant 
was  liable  to  the  assignees  for  the  amount.  [Parke,  B.  That  was  for  money  had  and 
received  to  the  use  of  the  assignees.]  Yes,  it  was  so  held,  because  a  wrong  was  com- 
mitted, and  no  contract  would  arise.  [Parke,  B.  Smith  v.  Hod\_2Sl'\-s(m  (4  T.  R.  211) 
is  an  authority  on  both  points.  It  was  there  held,  that  if  a  bankrupt  on  the  eve  of 
his  bankruptcy  fraudulently  delivers  goods  to  one  of  his  creditors,  the  assignees  may 
disaffirm  the  contract,  and  recover  the  value  of  the  goods  in  trover  ;  but  if  they  bring 
assumpsit,  they  affirm  his  contract,  and  then  the  creditor  may  set  oft"  his  debt.  It 
was  also  held,  that  where  the  defendant  lent  his  acceptance  to  the  bankrupts  on  a  bill 
which  did  not  become  due  till  after  the  act  of  bankruptcy,  and  was  then  outstanding 
in  the  hands  of  third  persons,  yet,  the  defendant  having  paid  the  amount  after  the 
commission  issued,  and  before  the  action  brought  by  the  assignees,  he  was  entitled 
to  set  oft"  the  same  under  the  words  "  mutual  credit,"  in  5  Geo.  2,  c.  30,  s.  28.  That 
case  appears  to  me  to  be  precisely  in  point,  and  has  never  been  overruled.]  How  can 
the  plaintiffs  reply  to  this  plea?  [Parke,  B.  You  cannot  reply  a  fraudulent  delivery 
of  the  goods,  because  you  have  waived  the  tort.] 

Per  Curiam.     There  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

Ci'ompton  was  to  have  argued  in  support  of  the  plea. 
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Thompson  v.  Gibson  and  Another.  Exch.  of  Pleas.  May  6,  1841. — In  an  action 
on  the  case  for  a  nuisance  to  the  plaintiff's  market,  which  was  the  last  cause  tried 
at  an  assizes,  the  verdict  was  found  for  the  plaintift'  with  nominal  damages,  and 
the  Judge  thereupon  immediately  adjourned  the  Court  to  his  lodgings,  and 
quitted  the  Court.  No  application  was  made  in  Court  for  a  certificate  under  the 
3  iV:  4  Vict.  c.  24,  that  the  action  was  brought  to  try  a  right ;  but  the  plaintitfs 
counsel  followed  the  Judge  to  his  lodgings,  and  there,  within  a  quarter  of  an 
hour  after  the  delivery  of  the  verdict,  obtained  from  him  such  certificate  : — Held, 
that  it  was  well  given. 

[S.  C.  11  L.  J.  Ex.  241  ;  5  Jur.  390.  Applied,  Folkard  v.  Metropolitan  Railway  Company, 
1873,  L.  R.  8  C.  P.  471.  For  former  proceedings,  see  7  M.  &  W.  4.'i6  ;  151  E,  E. 
845  (with  note).] 

On  the  trial  of  this  cause  (which  was  an  action  on  the  case  for  a  nuisance  to  the 
plaintifl's  market)  before  [282]  Coltman,  J.,  at  the  Westmoreland  Summer  Assizes, 
1840,  the  jury  found  a  verdict  for  the  plaintiB,  with  nominal  damages.  The  verdict 
Wiis  given  at  the  close  of  the  last  day  of  the  assizes,  and  the  Court  was  immediately 
adjourned  to  the  Judge's  lodgings.  No  application  for  a  certificate  under  the  3  &  4 
Vict.  c.  24,  s.  2,  was  made  in  Court ;  but  the  plaintiff's  counsel  almost  immediately 
afterwards  went  to  the  lodgings,  and  within  a  quarter  of  an  hour  after  the  delivery  of 
the  verdict,  obtained  from  the  learned  Judge  a  certificate  under  that  act,  that  the 
action  was  biought  to  tr}'  a  right,  &c. 

A  rule  for  a  new  trial  of  the  cause  having  been  discharged  in  last  Hilary  Term 
(see  7  M.  fi  W.  456),  Dundas,  for  the  defendants,  applied  for  and  obtained  a  rule  to 
shew  cause  why  the  certificate  so  granted  should  not  be  rescinded,  on  the  ground 
that  it  ought  to  have  been  granted  in  Court,  immediately  after  the  trial.  He  cited 
Shuttleworlh  v.  Cocker  (1  Man.  &  Gr.  829;  2  Scott's  N.  R.  47  ;  9  Dowl.  P.  C.  76), 
IVugqetl  v.  SImw  (3  Camp.  316),  Holland  v.  Gore  (3  T.  K.  38,  n.),  BtMer  v.  Cuzem  (11 
Mod!  198),  Harper  v.  Carr  (7  T.  R.  4  58). 

Cresswell  and  Cowling  now  shewed  cause.  This  certificate  was  well  granted.  The 
words  of  the  statute,  "  immediately  afterwards,"  cannot  mean  that  the  certificate  must 
be  granted  instantaneously ;  the}'  must  have  some  latitude,  and  must  l)e  interpreted 
to  mean,  that  it  must  be  done  as  soon  as  is  reasonably  possible  under  the  circumstances. 
Suppose  the  Judge  wishes  to  look  through  his  notes  before  granting  it,  may  he  not 
have  time  to  do  so  ?  Or  may  he  not  have  an  interval  for  refreshment,  or  in  case  he 
leaves  the  Court  from  indisposition  I  Under  the  statute  43  Eliz.,  c.  6,  s.  2,  where  the 
words  are,  "  if  it  shall  appear  to  the  Judges  of  the  same  Court,  and  be  so  signified 
or  [283]  set  down  by  the  justices  before  whom  the  same  shall  be  tried,"  ifec.  &c.,  a 
certificate  may  be  granted  even  after  fixation  of  costs  :  Fo.rall  v.  Banks  (5  B.  &  Aid. 
536).  In  the  st«t.  22  &  23  Car.  c.  9,  s.  136,  the  enactment  is,  that  in  certain  actions, 
"  wherein  the  Judge  at  the  trial  of  the  cause  shall  not  find  and  certify  under  his 
hand  upon  the  back  of  the  record,  that"  iVc,  the  plaintill,  in  case  the  damages  are 
less  than  40s.,  shall  not  recover  more  costs  than  damages  :  and  under  that  statute,  a 
certificate  has  l)een  held  good,  though  granted  several  davs  after  the  trial :  Jolin.'^on  v. 
ftantoit  (2  B.  iV  C.  621  ;  4  D.  ife  R.  156).  In  the  stat.  8  "&  9  Will.  3,  c.  11,  s.  4,  the 
words  are,  "  wherein  at  the  trial  of  the  cause  it  shall  appear,  and  be  certified  by  the 
Judge  under  his  hand,  on  the  liack  of  the  record,"  &c.  It  would  have  seemed  that 
all  this  must  be  done  at  the  same  time;  that  it  must  appear,  and  also  be  certified,  at 
the  time  of  the  trial,  the  nisi  prius  record  being  then  before  the  Judge ;  yet  it  was 
held,  in  n'oollcy  v.  IFliMy  (2  B.  ^t  C.  580;  4  D.  &  R.  147),  that  the  certificate  might 
be  granted  "at  any  convenient  time"  before  final  judgment.  In  that  case  Lord 
Tenterden,  C.  J.,  remarks  upon  the  distinction  between  the  first  and  fourth  sections  of 
that  act,  the  words  "in  open  Court"  being  found  in  the  former,  but  omitted  in  the 
latter.  In  the  present  statute,  the  words  "  in  open  Court  "  are  not  inserted,  and  it  must 
be  presumoil  that  they  were  intentionally  omitted.  In  the  olil  Special  Jiny  Act, 
24  (Jeo.  2,  c.  18,  the  provision  was,  that  the  party  applying  for  a  special  jury  shoidd 
pay  the  costs  of  it,  "  uidess  the  Judge  before  whom  the  cause  is  tried,  shall  inimodialely 
after  the  trial  certify  in  open  Court  under  his  hand,  on  the  back  of  the  record,  that 
the  same  was  a  cause  proper  to  be  tried  by  a  special  jury."  On  these  words.  Lord 
EUenborough  thought,  in  tfaggett  v.  Shaw,  that  an  application  for  a  certificate  the  day 
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after  the  trial  was  too  late.  In  the  6  Geo.  4,  c.  50,  s.  34,  the  words  [284]  "in  open 
Court "  are  omitted  ;  and  the  constant  practice  has  since  been  to  grant  a  certificate 
for  a  special  jury,  although  applied  for  after  some  interval  of  time.  The  proper 
construction  appears  to  be  that  put  upon  the  present  act  by  Maule,  J.,  in  ShiUtleworth 
V.  Cocker  (1  Man.  &  G.  840).  "I  shonld  say  that  it  was  the  intention  of  the  act  to 
exclude  any  impression  being  made  on  the  mind  of  the  Judge,  except  what  was  pro- 
duced at  the  trial."  In  that  case  it  was  held  that  a  certificate  informally  drawn  up  at 
the  time  might  be  amended  afterwards,  i.e.  that  a  new  certificate  might,  under  such 
circumstances,  be  granted  after  the  ti'ial.  [Alderson,  B.  My  Brothei-  Maule's  principle 
is,  that  the  Judge  should  act  only  on  the  impression  received  by  him  in  trying  the 
cause,  and  as  soon  as  conveniently  may  be  afterwards.  I  do  not  see  how,  except  on 
that  ground,  ShiUIeuvrlh  v.  Cocker  can  be  supported.]  But  even  assuming  that  the 
certificate  must  be  given  before  any  other  business  is  tran.sacted,  here  nothing  was 
done  after  the  delivery  of  the  verdict  in  this  case  ;  there  was  only  a  mere  formal 
adjournment. 

Dundas  and  Ramshay,  in  support  of  the  rule.  The  safest  rule  of  interpretation  is 
to  abide  by  the  words  of  the  statute  :  if  they  are  departed  from,  it  is  impossible  to 
tell  what  latitude  of  construction  may  ultimately  be  arrived  at.  It  is  probable  that 
these  words  were  adopted  for  the  express  purpose  of  preventing  the  loose  construction 
which  had  been  put  by  the  Courts  upon  the  former  statutes  relating  to  costs.  They 
all  point  to  a  proceeding  in  Court.  Here  there  had  been  an  adjournment,  and  the 
application  was  made  ex  parte  at  the  Judge's  lodgings,  after  the  business  of  the 
assizes  were  over.  The  application  ought  at  all  events  to  be  made  instantly,  and  the 
Judge  should  at  once  say  whether  he  will  certify,  or  take  time  to  consider.  [Lord 
[285]  Abinger,  C.  B.  I  do  not  see  that  the  act  makes  it  necessary  that  there  should 
l)e  any  application  by  counsel  ;  it  seems  to  me  that  it  was  rather  intended  to  exclude 
it.  And  if  the  Judge  waits  for  counsel  to  apply,  that  is  not  literally  "  immediately 
afterwards."]  The  only  statutes  relating  to  certificates  in  which  the  word  "  immedi- 
ately "  occurs,  are  the  8  &  9  Will.  3,  c.  1,  s.  1,  (as  to  which  see  the  remarks  of  Lord 
Tenterden,  C.  J.,  in  JFoolley  v.  WhiUnj),  24  Geo.  2,  c.  18,  s.  ],  and  6  Geo.  4,  e.  50, 
s.  34  ;  and  upon  the  construction  of  the  statute  of  24  Geo.  2,  an  application  for  a 
certificate  the  day  after  the  trial  has  been  held  too  late  ;  JVaggett  v.  Shaw.  In  Shuttle- 
wmih  v.  Cocker,  Coltnian,  J.,  says — "  With  regard  to  the  time  at  which  the  certificate 
is  granted,  I  agree  that  it  would  be  dangerous  to  depart  from  the  words  of  the  act ; 
and  that  the  sounder  construction  of  those  words  would  probably  be,  that  the  certifi- 
cate should  be  given  immediately,  before  the  adjournment  of  the  Court"  And 
Bosanquet,  J.,  says — "With  regard  to  the  time  of  granting  the  certificate,  I  strongly 
incline  to  think  that  it  must  be  done  immediately  after  the  cause  is  tried,  and  that  it 
should  not  be  left  to  a  future  period,  whether  long  or  short,  unless,  the  application 
being  made  immediately,  the  Judge  desires  time  to  consider."  In  Reg.  v.  liohinson 
(M.  T.  1S40,  10  Law  J.' Rep.  (N.  S.),  Q.  B.  9),  the  Court  of  Queen's  Bench  held,  upon 
the  construction  of  the  statute  9  Geo.  4,  c.  31,  s.  27,  which  provides  that  if,  on  the 
hearing  of  a  case  of  assault  before  justices,  they  shall  deem  the  offence  not  to  be 
proved,  they  shall  dismiss  the  complaint,  and  shall  forthwith  make  out  a  certificate 
under  their  hands  of  the  fact  of  the  dismissal,  and  deliver  it  to  the  party  against 
whom  the  complaint  was  made, — that  the  certificate,  to  be  operative,  must  be  applied 
for  before  the  justices  separated  by  whom  the  matter  was  disposed  of.  [Lord 
AViingei-,  C.  B.  That  is  a  certificate,  not  of  an  opinion,  but  of  a  fact.  I  should, 
however,  be  some-[286]-what  disposed  to  doubt  the  propriety  of  that  decision. 
Aldei'son,  B.  Suppose  the  justices  wilfullj'  omit  giving  the  certificate,  they  can  only 
be  compelled  to  do  it  by  mandamus ;  how  can  it  in  that  case  be  done  forthwith,  in 
the  sense  put  upon  the  statute  by  the  Court?]  This  certificate  ought  to  be  granted 
before  anything  has  intervened  so  as  to  prevent  the  Judge  from  applying  his  mind 
with  the  same  precision  to  the  subject.  In  Gillett  v.  Green  (7  M.  &  W.  348  ;  9  Dowl. 
P.  C.  219),  Parke,  B.,  says,  that  it  may  even  be  a  question  whether  a  Judge  has  power 
to  grant  the  certificate  after  another  cause  has  been  called  on.  If  it  may  be  postponed 
until  after  he  has  left  the  Court,  much  mischief  may  result,  in  the  case  of  under- 
sherifls,  and  other  inferior  judges,  from  the  solicitations  to  which  they  may  be  sub- 
jected in  the  mean  time  from  the  parties  interested. 

Lord  Ahinger,  C.  B.  I  think  this  rule  must  be  discharged.  With  regard  to  the 
argument  which  has  been  last  urged,  of  the  danger  that  may  arise  in  trusting  this 
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discretion  to  inferior  jiulges,  the  answer  is,  that  writs  of  trial  are  never  directed  to 
them  in  an}'  case  where  a  right  is  in  question,  but  only  in  cases  of  debt.  It  is  certainly 
impossible  to  say  that  there  is  no  doubt  on  the  construction  of  this  act  of  Parliament ; 
but  such  is  the  case  with  respect  to  many,  nay  most,  acts  of  Parliament.  If  they 
could  be  construed  literally,  consistently  with  common  sense  and  justice,  undoubtedly 
they  ought :  and  if  I  could  see,  upon  this  act  of  Parliament,  that  it  was  the  intention 
of  the  legislature  that  not  a  single  moment's  interval  should  take  place  before  the 
granting  of  the  certificiite,  I  shouM  think  myself  bound  to  defer  to  that  declared 
intention.  But  it  is  admitted  that  this  cannot  be  its  interpretation  :  we  are  therefore 
to  see  how,  consistently  with  common  sense  and  the  principles  of  justice,  the  words 
"  immediately  af ter-[287]-wards  "  are  to  be  construed.  If  they  do  not  mean  that  it 
is  to  be  done  the  verv  instant  afterwards,  do  they  mean  within  ten  minutes,  or  a 
quarter  of  an  hour,  afterwards?  I  think  we  should  interpret  them  to  mean,  within 
such  reasonable  time  as  will  exclude  the  danger  of  intervening  facts  operating  upon 
the  mind  of  the  Judge,  so  as  to  disturb  the  impression  made  upon  it  by  the  evidence 
in  the  cause  :  and  I  am  disposed  to  adopt  the  construction  put  upon  the  clause  by  my 
Brother  Maule,  that  the  certificate  is  to  be  "  the  result  of  the  Judge's  impression  at  the 
time."  I  read  the  clause  as  if  the  word  "thereupon"  had  been  found  in  it — that  the 
aict  is  to  be  done  "  immediately  thereupon  " — that  is,  upon  no  other  matter  than  the 
facts  of  the  cause,  and  as  soon  as  conveniently  may  be  after  the  verdict.  If  the 
statute  had  required  that  the  certificate  should  be  given  in  open  court,  then  I  should 
have  thought  the  Judge  ought  to  sign  it  sedente  curia :  and  so  also  if  it  had  said  that 
it  must  be  on  the  application  of  counsel ;  but  that  clearly  is  not  made  necessary.  I 
am  not  inHuenced,  therefore,  by  the  argument  that  there  ought  to  be  an  opportunity 
given  for  counsel  to  discuss  the  ease  before  the  Judge,  and  I  decide  the  case  as  I 
should  have  done  if  the  Judge  himself,  after  retiring  to  his  lodging.?,  had  directed  his 
associate  to  bring  him  the  record  for  the  purpose  of  indorsing  his  certificate,  within  a 
quarter  of  an  hour  after  the  verdict.  It  appears  to  me  that  that  would  be  quite 
sufficient  to  satisfy  the  reasonable  inteipretation  of  the  statute  ;  and  this  case  is  in 
eftect  the  same.  The  learned  Judge  gave  the  certificate  "immediately  thereupon" — 
upon  the  impression  produced  by  the  evidence  in  the  cause,  and  nothing  else,  without 
any  other  intervening  discussion.  I  think,  therefore,  that  it  was  well  given,  and  that 
this  rule  must  be  discharged. 

Aldekson,  B.  I  am  of  the  same  opinion.  I  find  there  is  an  express  decision  of 
Lord  Hardwicke  to  the  same  effect,  [288]  on  the  interpretation  of  this  very  word 
"immediatel}',"  in  a  case  of  Jle.r  v.  Francis  (Cases  temp.  Hardw.  114).  His  Lordship 
there  says — "  It  was  said,  that  the  word  '  immediately  '  excludes  all  intermediate  time 
and  action  ;  but  it  will  appear  that  it  has  not  necessarily  .so  strict  a  signification. 
Stephens,  in  his  Thesaurus,  expounds  the  word  'immediately,' — 'cito  et  celeriter;'  so 
Cooper's  Dictionary  renders,  in  English,  'immediately,' — 'forthwith,  by  and  by;'  and 
Minshew  gives  it  as  various  meanings,  and  refers  it  to  the  word  '  presently.'  Nor  is 
its  signification  more  confined  in  legal  proceedings,  as  appears  from  the  case  of  Pijhns 
V.  Miiford  (2  Leon.  77)  which  was  cited  to  the  contrarj',  which  says  thus — 'Though 
the  word  immediately,  in  strictness,  excludes  all  mesne  time,  yet  to  make  good  the 
deeds  and  intents  of  parties,  it  shall  be  construed  such  convenient  time  as  is  reasonably 
requisite  for  doing  the  thing.'  Also  the  statute  of  27  Eliz.  c.  13,  s.  11,  enacts,  'that 
no  person  shall  have  an  action  against  the  hundred,  except  he  shall,  with  as  much 
convenient  speed  as  may  be,  give  notice  of  the  robbery  to  some  of  the  inhabitants  of 
some  town  near  the  place  ; '  and  in  all  declarations  on  that  stivtute,  the  averment  of 
such  notic  is  thus,  '<[uod  immediate  post  fcloniam,  the  plaintiff  gave  notice,  &c. ;'  and 
so  are  all  the  precedents  in  Coke's  Entries,  tit.  Hue  and  Cry,  throughout ;  which  shews 
that  the  word  '  immediate  '  there  means  only  with  convenient  speed  ;  and  convenient 
speed  used  has  accordingly  been  always  allowed  to  be  evidence  of  that  averment :  and 
likewise  writs  of  habea.s  corpus  returnable  immediate,  mean  only  with  as  much  con- 
venient speed  as  may  be."  If,  therefore,  the  words  "  immcdiatel}'  afterwards"  are  to 
be  construeil  "  within  such  convenient  time  as  is  requisite  for  doing  the  thing,"  the 
question  is  whether  or  not,  where  the  Judge  adjourns  on  the  finding  of  the  verdict  to 
his  lodgings,  and  there,  the  counsel  having  [289]  come  to  him,  grants  the  certificate 
within  a  quarter  of  an  hour,  he  has  not  done  it  within  such  convenient  time.  I  think 
he  has,  and  therefore  that  this  certificate  was  properly  granted,  which  is  all  that  we 
are  called  upon  in  this  c.ise  to  decide. 
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RoLFE,  B.  I  am  entirely  of  the  same  opinion.  I  think  the  words  used  by  my 
Brother  Maule  aftbrd  the  best  test  as  to  the  proper  construction  of  the  statute, 
coupling  with  it  the  additional  qualification,  that  it  is  to  be  done  with  all  convenient 
speed.  In  strict  construction,  the  words  "immediately  afterwards"  exclude  the  lapse 
of  any  interval  of  time,  but  their  meaning,  with  reference  to  a  case  like  the  present, 
must  be,  that  the  certificate  shall  be  granted  as  speedily  as  con\'eniently  can  be. 
Then  I  agree  that  that  was  done  here. 

Rule  discharged. 

Shield  r.  Quick.  Exch.  of  Pleas.  May  5,  1841. — Where  a  defendant  pleaded 
nunquam  indebitatus  to  the  whole  declaration,  and  a  special  plea  concluding 
with  a  verification,  and  to  which  therefore  counsel's  signature  was  requisite,  but 
delivered  them  without  counsel's  signature  : — Held,  that  the  plaintiff  might  treat 
the  whole  pleading  as  a  nullity,  and  sign  judgment  as  for  want  of  a  plea. — Judg- 
ment for  want  of  a  plea  was  signed  on  the  17th  of  April,  and  a  summons  was 
taken  out  for  setting  it  aside,  which  was  discharged  on  the  "JSrd.  Execution 
issued  on  the  27th,  and  on  the  28th  defendant  moved  the  Court  to  set  aside  the 
judgment  for  irregulai'ity  : — Held,  that  the  application  was  too  late. 

[S.  C.  10  L.  J.  Ex.  270,  and  (uomine_^/MeM  v.  Ttvigg)  9  Dowl.  P.  C.  751  ;  5  Jur.  488.] 

Assumpsit  on  an  apothecary's  bill,  and  for  medicines  supplied,  with  counts  on  an 
account  stated. 

The  defendant  pleaded  nunquam  indebitatus  to  the  whole  declaration,  and  to  part 
of  the  declaration  a  special  plea  concluding  with  a  verification.  The  last  plea, 
according  to  the  practice,  required  counsel's  signature,  and  that  being  wanting,  the 
plaintiff  signed  judgment  on  the  17th  of  April  for  want  of  a  plea.  A  summons  had 
been  obtained  for  setting  aside  the  judgment  for  irregularity,  [290]  which  was  dis- 
charged on  the  23rd  of  April.  On  the  28th,  Petersdorfi'  obtained  a  rule  to  shew 
cause  why  the  judgment  should  not  be  set  aside  for  irregularity,  on  the  ground  that 
the  plea  of  nunquam  indebitatus,  which  did  not  require  counsel's  signature,  was 
pleaded  to  the  whole  declaration,  and  therefore  was  an  answer  to  the  action.  On  the 
27th  the  plaintiff  had  issued  execution. 

Jervis  now  shewed  cause.  The  defendant  was  too  late  in  making  this  application. 
Judgment  was  signed  on  the  17th,  and  the  summons  having  been  discharged  on 
Friday  the  23rd,  the  defendant  ought  to  have  applied  on  the  Saturday  or  Monday 
following,  and  not  to  have  waited  until  the  28th  before  he  did  so  ;  in  the  mean  time 
execution  has  been  issued.  [Alderson,  B.  The  defendant  ought  to  have  come  within 
a  reasonable  time,  and  Isefore  any  other  step  was  taken.]  Secondly,  the  special  plea 
ought  to  have  been  signed  by  counsel,  and  the  omission  to  get  that  done  rendered  the 
whole  pleading  a  nullity.  Under  the  old  practice,  when  the  pleadings  were  filed,  the 
officer  of  the  Court  could  not  have  received  these  pleas,  under  the  rule  of  the  Queen's 
Bench,  E.  T.  18  Car.  2,  unless  they  were  signed  by  counsel,  and  the  plaintiff"  would 
have  been  entitled  to  treat  the  whole  as  a  nullity  (Tidd's  Prac.  9th  ed.,  640).  That 
rule  is,  that  "  no  special  pleas  or  demurrers  in  law  in  any  cause  before  this  Court  now 
depending,  or  hereafter  to  be  prosecuted,  shall  be  received  by  the  clerks  of  the  papei's 
of  this  Court,  before  such  pleas  or  demurrers  in  law  shall  be  signed  under  the  proper 

hand  of  some  counsel  in  that  behalf  retained."     In  Grant  v. (2  Chitty's  Rep. 

319),  where  the  signature  was  indorsed  on  the  back  of  the  plea  instead  of  being  sub- 
scribed to  it,  the  plea  was  held  to  be  a  nullity.  Macher  v.  Billing  (1  CM.  &  R.  577  ; 
3  Dowl.  P.  C.  246)  is  directly  in  point.  This  Court  there  held  that  an  unsigned  plea 
of  the  Statute  of  Limitations  was  a  nullity.  It  can  [291]  make  no  difference  that 
there  is  a  plea  to  the  whole  declaration,  which  does  not  require  to  be  signed.  The 
only  question  is,  whether  the  pleading  delivered  required  to  be  signed.  If  it  did,  then 
the  plaintiff"  has  no  other  remedy  but  to  sign  judgment. 

Petersdortt',  contra.  Where  a  plea  is  good  and  valid  in  itself,  it  cannot  be  treated 
as  a  nullity,  because  it  is  pleaded  together  with  one  which  is  imperfect  for  want  of 
counsel's  signature.  It  is  an  irregularity  only,  not  a  nullity.  The  plaintiff  ought  to 
have  taken  out  a  summons  to  set  aside  the  plea  which  does  require  signature.  The 
rule  of  18  Car.  2  applied  to  the  filing  of  pleas,  and  is  inapplicable  to  the  modern 
practice  of  delivering  them.     In  Macher  v.  Billing,  there  was  no  valid  plea  which  weut 
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to  the  whole  cause  of  action,  which  distinguishes  that  case  from  the  present.  In 
Sjiencer  v.  C'arilkk  (.3  Dowl.  P.  C.  247,  n.),  the  declaration  contained  two  counts,  one 
on  a  promissory  note,  and  the  other  on  an  account  stated  :  and  the  defendant  pleaded 
a  plea  of  no  consideration  to  the  first  count,  and  the  general  issue  to  the  last.  There 
the  plaintiff  having  signed  judgment  on  the  whole  declaration  for  want  of  a  plea, 
Patteson,  J.,  expressed  an  opinion  that  it  was  signed  for  too  much,  and  set  it  aside. 
In  I'eppneU  v.  Burrell  (1  C.  M.  &  R.  372),  Aldcrson,  B.,  said  in  the  course  of  the 
argument,  "The  plea  concluding  with  a  verification,  not  being  signed  by  counsel,  may 
be  a  nullity,  but  what  becomes  of  the  general  issue?"  The  effect  of  discharging  the 
rule  would  be,  that  one  bad  plea  would  render  the  other  good  plea  void  altogether. 

Lord  Abinger  C.  B.  This  rule  must  be  discharged.  I  think  that  if  plaintiffs, 
in  cases  like  the  present,  were  not  allowed  to  treat  the  whole  pleading  as  a  nullity 
and  sign  judgment,  they  would  be  placed  under  great  difficulties.  [292]  What  is  a 
plaintiff  in  such  a  case  to  do?  If  he  makes  up  the  issue,  and  delivers  the  pleas  as  he 
has  received  them,  he  thereby  waives  the  irregularity' ;  if  he  takes  out  a  summons, 
and  goes  before  a  Judge  to  set  aside  the  bad  plea,  he  loses  time,  and  his  adversary 
gains  a  delay  to  which  he  is  not  entitled.  Then  would  any  pleader  advise  his  client 
to  make  up  the  issue,  putting  in  only  the  pleas  which  are  in  form  I  Under  these 
difhculties,  the  only  remedy  is  to  allow  the  party  to  sign  judgment  at  once,  and 
leave  it  to  the  other  side  to  come  in  and  have  it  set  aside  on  terms,  if  the  Court  sees 
fit  to  adopt  such  a  course.  We  have  here  a  certificate  from  one  of  the  Masters  of  this 
Court,  (for  some  of  the  present  Masters  were  clerks  in  Court  under  the  old  system,) 
as  to  what  was  the  ancient  practice  on  this  subject,  when  all  pleas  were  filed  instead 
of  being  delivered  between  the  parties;  and  he  certifies  to  us,  that  pleas  filed  without 
the  signature  of  counsel,  when  that  was  requisite,  were  consideied  as  no  pleas  at  all. 
Now,  although  the  Court  has  been  thrown  open,  and  the  practice  changed  into  a 
delivery  between  the  attornies  of  the  parties,  no  rule  has  been  made  to  change,  nor 
do  we  see  any  reason  to  change,  the  ancient  practice  on  the  subject ;  and  consequently, 
if  a  party  deliver  without  counsel's  signature  a  plea  which  requires  it,  together  with 
others  which  do  not  require  signature,  the  whole  maj'  be  treated  as  a  nullity.  If 
there  were  any  decided  case  to  the  contrarj',  I  should  have  deferred  to  its  authority ; 
but  none  of  those  which  have  been  referred  to  are  in  point,  and  the  loose  dictum 
thrown  out  in  one  of  them  by  one  of  my  learned  Brothers  now  present,  cannot  be 
taken  as  a  declaration  of  the  opinion  of  the  Court.  I  think  also  the  application  was 
made  too  late.  I  think  the  motion  ought  to  have  been  made  on  Saturday,  or  at 
latest  on  Monday. 

Alderson,  B.  I  am  of  the  same  opinion.  What  I  said  in  the  case  of  Pepperell 
V.  Burrell  was  a  mere  suggestion  [293]  thrown  out  to  counsel  in  the  course  of  the 
argument,  and  has  been  properl}'  answered  in  the  judgment  just  given  by  my  Lord 
Chief  Baron.  Where  a  pica,  which  requires  counsel's  signature,  is  delivered  without 
it,  though  there  are  other  pleas  which  do  not  require  signature,  the  plaintiff"  may  treat 
the  whole  as  a  nullity.  That  appears  to  have  been  the  practice  under  the  old  S3'stem, 
by  analogy  to  which,  the  parties  to  whom  ])leas  are  delivered  under  such  circumstances 
ought  also  to  have  the  power  of  rejecting  the  whole.  That  gets  rid  of  the  difficulty, 
with  which  I  should  otherwise  have  been  much  pressed,  in  deciding  this  question. 
Is  the  party,  to  whom  the  pleas  are  delivered,  to  be  obliged  to  make  a  selection 
between  the  good  and  bad  pleas,  and  determine  whether  each  particular  plea  is  a 
nullity  or  not?  If  he  accepts  the  bad  plea,  and,  instead  of  signing  judgment,  proceeds 
to  reply  to  it,  he  waives  the  irregularity  ;  that  he  certainly  ought  not  to  be  called  on 
to  do;  and  if  he  proceeds  to  set  it  aside,  del.ay  and  expense  will  be  imposed  on  him. 
I  also  concur  in  the  opinion  of  my  Lord  Chief  Baron,  that  this  application  was,  under 
the  circumstances,  made  too  late. 

Koi.FE,  B.  I  am  of  the  same  opinion.  I  at  one  time  felt  myself  pre.s.sed  by  the 
argument  of  Mr.  Petersdorff;  but  when  we  come  to  compare  the  present  with  the  old 
practice,  all  doubt  on  the  subject  disappears.  When  a  defendant  delivers  his  picas 
regularly  and  properly,  he  is  under  no  difficulty  ;  but  if  he  neglects  to  comply  with 
this  condition,  he  is  not  entitled  to  throw  on  the  plaintiff  the  burden  of  pointing  out 
the  part  which  is  a  nullity,  and  of  moving  to  have  it  corrected  or  set  aside. 

Rule  discharged. 


Wi 
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[294]     Potter  v.  Nicholson.     Exeh.   of  Pleas.     May  5,  1841. — Under  the  stat.   i   t 
I  &  2  Vict.  e.  110,  s.  9,  the  attestation  of  the  attorney  to  a  cognovit  must  not       ; 
only  state  that  he  is  the  attorney  for  the  party  executing  it,  but  also  that  he 
subscribes  his  name  as  such  attorney. 

[S.  C.  9  Dowl.  P.  C.  808  ;  10  L.  J.  Ex.  311  ;  5  Jur.  511.] 

Pashley,  on  a  former  day,  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  cognovit  given  by  the  defendant  in  this  action  should  not  be  set  aside,  on 
the  ground  that  the  execution  of  it  was  not  attested  in  the  manner  prescribed  by 
1  &  2  Vict.  c.  110,  s.  10.  It  appeared  that  the  attestation  was  in  the  following 
form: — "Joseph  Bamford,  one  of  the  attornies  of  her  Majesty's  Court  of  Exchequer 
of  Pleas  at  Westminster,  attending  for  the  said  William  Nicholson  at  his  request,  to, 
and  did  inform  him  of  the  nature  and  effect  of  the  above  cognovit  before  the 
execution  thereof  by  him." 

Knowles  shewed  cause.  The  9th  section  of  the  statute  enacts,  "  that  no  warrant 
of  attorney  to  confess  judgment  in  any  personal  action,  or  cognovit  actionem,  given 
by  any  person,  shall  be  of  any  force,  unless  there  shall  be  present  some  attorney  of 
one  of  the  superior  Courts  on  behalf  of  such  person,  expressly  named  by  him  and 
attending  at  his  request,  to  inform  him  of  the  nature  and  effect  of  such  warrant  or 
cognovit  before  the  same  is  executed  ;  which  attorne}'  shall  subscribe  his  name  as  a 
witness  to  the  due  execution  thereof,  and  thereby  declare  himself  to  be  attorney  for 
the  person  executing  the  .same,  and  state  that  he  subscribes  as  such  attorney."  That 
provision  is  merely  an  extension  of  the  rule  of  Hilary  Term  2  Will.  4,  and  under  that 
rule  it  has  been  held  that  it  is  sufficient  for  the  attorney  to  declare  by  parol  that  he 
acts  as  such  for  the  defendant: — ll'iUon  v.  Price  (4  Dowl.  P.  C.  213)  It  must  be 
admitted  that  the  rule  does  not  contain  the  word  "thereby,"  which  is  inserted  in  the 
statute  ;  but  they  are  not  materially  different,  and  the  Court  will  put  the  same 
construction  on  both. 

Pashley,  in  support  of  the  rule.  The  objection  to  the  [295]  attestation  is,  that  it 
does  not  state  that  the  attorney  "  suKscribes  as  such  attorney."  Poole  v.  Hobhs  (8  Dowl. 
P.  C.  113)  is  an  authority  expres.sly  in  point.  There  the  attestation  was  in  this 
form — "  Witness,  George  Edwards,  defendant's  attorney,  named  by  him  and  attending 
at  his  request;"  and  it  was  held  to  be  insufficient,  for  not  proceeding  to  declare  that 
he  "  subscribes  as  such  attorney."  Coleridge,  J.,  after  taking  time  to  consider,  said, 
"  This  declaration  of  the  statute  is  founded  on  and  is  an  extension  of  1  Reg.  Gen. 
H.  T.  2  Will.  4,  s.  72.  The  last,  and,  for  the  present  purpose,  the  material  clause  of 
the  section,  differs  from  the  corresponding  clause  of  the  rule  in  the  insertion  of  the 
word  '  thereby ' ;  and  the  preceding  words  to  which  this  refers  are  these,  '  which 
attorney  shall  subscribe  his  name  as  a  witness  to  the  due  execution.'"  And  he  adds, 
"  The  legislature  has  determined  to  prevent  the  necessity  of  any  recourse  to  parol 
evidence  to  ascertain  whether  the  witness  is  the  attorney  of  the  party  or  not,  and  in 
its  anxiety  to  secure  that,  has  also  gone  on  additionally  to  require  that  in  his  attesta- 
tion he  should  state  that  he  makes  it  as  such  attorney.  It  is  certain,  that  in  terms 
this  has  not  been  complied  with  in  the  present  instance,  nor  has  any  equivalent 
language  been  used  :  the  witness  indeed  states  that  he  was  named  by  the  defendant, 
and  attended  at  his  request,  but  those  are  two  conditions  imposed  in  an  earlier  part 
of  the  clause,  not  necessary  to  be  stated  here,  but  having  reference  to  a  different  part 
of  the  transaction.  I  would  not,  however,  be  supposed  by  this  remark  to  intimate 
an  opinion  that  any  equivalent  terms  would  be  sufficient ;  there  is  always  danger 
in  accepting  anything  in  lieu  of  a  literal  compliance  with  the  statute  :  such  a  practice, 
at  least,  tends  to  make  the  construction  uncertain,  and  too  often  ends  in  frittering 
away  the  provisions,  while,  on  the  other  hand,  no  compliance  is  so  simple  and  easy 
[296]  for  the  practitioner  as  a  literal  one."     The  Court  then  called  on 

Knowles,  contra.  The  question  is,  are  the  Court  bound  by  that  decision  1  In 
llobinson  v.  Brooksbank  (4  Dowl.  P.  C.  395),  it  was  held  by  this  Court,  that  it  is  not 
necessary  that  the  attorney  who  attends  on  behalf  of  a  prisoner  to  explain  and  attest 
a  cognovit,  should  make  the  declaration  required  by  the  rule  of  Hilary  Term  2  Will.  4, 
s.  72,  in  writing  on  the  cognovit.  It  is  true,  that  was  a  decision  upon  the  rule, 
which  provides,  inter  alia,  that  the  "  attorney  shall  subscribe  his  name  as  a  witness 
to  the  due  execution  thereof,  and  declare  himself  to  be  attorney  for  the  defendant, 
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and  sUde  that  he  subcribcs  as  such  attorne\'."  The  only  difference  between  the  rule 
and  the  statute  is,  that  in  the  latter  the  word  "  thereby  "  is  used.  [Lord  Abinger,  C.  B. 
The  word  "  thereby  "  carries  it  farther,  and  seems  to  reijuire  that  by  the  attestation 
he  should  do  so ;  that  case,  therefore,  is  not  inconsistent  with  the  one  which  has  been 
cited.  I  think  it  would  be  better  to  adhere  to  that  authority.]  If  an  omission  of  this 
kind  in  the  attestation  is  to  render  the  instrument  invalid,  there  will  be  great  difficulty 
in  sustaining  a  cognovit. 

Lord  Abinger,  C.  B.  The  introduction  of  the  word  "  thereby  "  into  the  statute 
is  very  important.  It  shews  an  intention  to  carry  the  rule  farther,  by  requiring  that 
the  declaration  by  the  attorney  of  his  being  the  attorney  of  the  person  executing  the 
cogno\nt,  and  the  statement  that  he  "  subscribes  as  such  attorney,"  shall  actually  be 
part  of  the  attestation  itself.  The  word  "  thereby  "  seems  to  have  been  used  ex  industria 
to  procure  that  form  of  attestation.  I  think  we  are,  therefore,  governed  by  the 
statute  ;  and  in  addition  to  that,  as  it  is  always  desirable  to  have  some  certain  rule 
in  matters  of  this  kind,  we  had  better  abide  [297]  by  the  decision  of  my  Brother 
Coleridge,  and  hold  that  this  attestation  is  not  a  sufficient  compliance  with  the  statute. 
The  rule  will  therefore  be  absolute,  but  without  costs. 

Alderson,  B.  I  am  of  the  same  opinion.  The  words  and  directions  of  the 
statute  are  very  plain,  and  if  parties  will  only  follow  them,  no  inconvenience  will  arise. 

Kule  absolute,  without  costs. 

Dixon  v.  Thorold.  Exch.  of  Pleas.  May  o,  1841. — A  notice  of  motion  for  leave 
to  sign  judgment  on  a  scire  facias  was  left  with  a  person  at  a  house  at  H.,  who 
stated  herself  to  be  the  defendant's  housekeeper,  that  defendant  was  somewhere 
in  London,  and  that  she  could  not  account  for  his  absence,  except  that  he  was 
concealing  himself  in  order  to  avoid  his  creditors : — Held  sufficient. 

[S.  C.  9  Dowl.  P.  C.  827 ;  10  L.  J.  Ex.  303.] 

Montagu  Chambers  moved  for  leave  to  sign  judgment  on  a  scire  facias,  for  default 
of  appearance.  The  affidavit  on  which  he  moved  stated,  that  the  witness  had  called 
at  a  house  at  Huusden,  where  he  saw  a  female  who  told  him  she  was  the  defendant's 
housekeeper ;  that  the  defendant  was  somewhere  in  London  ;  and  that  she  could  not 
account  for  his  absence,  except  that  he  was  avoiding  legal  process.  The  deponent 
thereupon  left  the  notice  with  her.  This,  he  submitted,  was  sufficient  to  shew  that 
the  defendant  was  concealing  himself  in  order  to  avoid  his  creditors. 

Per  Curiam.     That  is  sufficient;  j'ou  may  sign  judgment. 

Motion  granted. 

[298]  Richardson  t).  Jackson.  Exch.  of  Pleas.  May  7,  1841.— Where  a  creditor, 
on  a  tender  being  made,  refused  to  receive  the  money  on  account  of  more  being 
due  :— Held,  that  he  could  not  afterwards  object  to  the  tender,  on  the  ground 
that  the  party  making  it  required  a  receipt.  And  qu.cre,  whether  that  circum- 
stance would  otherwise  have  invalidated  the  tender. 

[S.  C.  9  Dowl.  P.  C.  71.5;  10  L.  J.  Ex.  303.] 

Debt  for  goods  sold  and  delivered,  with  counts  for  work  and  labour,  and  on  an 
account  stated. 

Pleas,  except  as  to  31.  1  Is.,  payment ;  and  as  to  that  sum  a  tender. 

The  cause  was  tried  before  the  under-sheritt'  of  Middlesex,  when  a  witness  was 
called  who  proved  that  he  went  to  the  shop  of  the  plaintiff,  whose  sister  he  there  saw, 
and  told  her  that  he  had  called  on  behalf  of  the  defendant  to  settle  his  account,  and 
at  the  same  time  produced  a  book,  and  jiointcd  out  an  error  in  the  account :  that  she 
looked  at  it,  and  said  that  .she  could  not  say  any  thing  about  it  without  her  brother 
were  present.  He  then  offered  her  31.  1  Is.,  when  she  said  that  her  brother  had  looked 
over  the  book,  and  there  was  one  or  two  pounds  more  owing.  The  witness  then  put 
the  31.  1  Is.  on  the  table,  but  she  said  she  could  not  t<ike  that  amount ;  he  then  said, 
"  here  is  the  money,  give  me  a  receipt  for  it." 

The  under-sheriff  left  the  case  to  the  jury,  and  they  found  their  verdict  for  the 
defendant. 
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Cliadwicke  Jones  having  obtained  a  rule  to  shew  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  the  tender  was  not  good  in  law, 

Cole  now  shewed  cause.  The  objection  to  receiving  the  money  was  not  that  a 
receipt  was  asked  for,  but  that  there  was  more  money  due  than  the  sum  tendered. 
The  tender  was  therefore  perfectly  good.  In  Cule  v.  Blake  (Peake,  N.  P.  C.  179), 
Lord  Kenj'on  held  that  if,  on  a  tender  being  made,  the  creditor  insists  on  having  a 
larger  sum  of  money,  he  cannot  afterwards  object  to  the  formality  of  the  tender,  on 
account  of  the  debtor  having  required  a  receipt. 

[299]  C.  Jones,  contr<^.  The  tender  was  insufficient.  In  order  to  support  a  plea 
of  tender,  the  defendant  is  bound  to  shew  an  unqualified  otter  of  the  money.  He  has 
no  light  to  impose  as  a  condition  for  paying  the  money  that  the  creditor  shall  give  him  a 
receipt.  In  Laing  v.  MeiuUr  (1  C.  &  P.  257),  the  defendant  took  the  money  out  of 
his  pocket,  and  said  to  the  plaintiH,  "  If  you  will  give  me  a  stamped  receipt,  1  will  pay 
you  the  money."  That  was  held  by  Abbott,  G.  J.,  to  be  no  proof  of  tender.  He  says, 
"  The  payment  of  the  money  must  be  unconditional.  A  party  has  no  right  to  say, 
'  I  will  pay  you  the  money  if  you  will  give  me  a  stamped  receipt ; '  but  he  ought, 
according  to  the  43  Geo.  3.  c.  126,  to  bring  a  receipt  with  him,  and  require  the  other 
party  to  sign  it  "  [Parke,  B.  The  Stamp  Act  is  now  repealed  as  to  all  sums  under  X5, 
and  therefore  that  dictum  is  inapplicable  to  this  case.]  The  rule  of  law  is,  that  the 
tender  must  be  quite  unconditional. 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  case  of 
Cole  V.  Blake  is  a  sufficient  authoiity  to  warrant  the  Court  in  disposing  of  this  applica- 
tion. There  Lord  Kenyoii  says  undoubtedly,  "that  it  had  been  determined  that  a 
party  tendering  money  could  not  in  general  demand  a  receipt  for  the  money."  But 
where  no  objection  is  made  on  that  account,  but  the  creditor  refuses  the  money 
because  he  considers  the  amount  is  not  sufficient.  Lord  Kenyon  held  that  he  could  not 
afterwards  object  to  the  tender  because  the  party  making  it  required  a  receipt.  Here 
it  appeai-s  the  jury  were  satisfied  that  the  sum  tenderecl  was  sufficient  to  satisfy  the 
plaintiff's  demand.     The  rule  must  therefore  be  discharged. 

Alder.son,  B.  I  do  not  wish  to  be  understood  as  deciding  that  this  is  not  a  good 
tender,  without  reference  to  the  particular  circumstances  of  the  case. 

[300]  EoLFE,  B.  I  should  be  sorry  to  hold  this  to  be  a  bad  tender  on  account 
of  the  receipt  having  been  mentioned.  I  should  wish  to  encourage  all  prudent  people 
to  take  receipts,  for  if  they  do  not,  in  case  of  death  the  representati^'es  may  be 
deprived  of  all  evidence  of  the  payment. 

Kule  discharged. 

MoNDEL  V.  Steele.  Exch.  of  Pleas.  May  7,  1841. — An  examination  of  witnesses 
viva  voce  before  the  Master,  under  1  Will.  4,  c.  22,  cannot  be  had  before  issue 
joined. 

[S.  C.  9  Dowl.  P.  C.  812;  10  L.  J.  Ex.  314;  5  Jur.  511.     See  pp.  640  and  858,  post.] 

Assumpsit  for  a  breach  of  contract  in  not  building  a  ship.  Issue  not  having  yet 
been  joined,  Cleasby  obtained  a  rule  under  the  stat.  1  Will.  4,  c.  22,  calling  upon  the 
defendant  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  examine  two 
witnesses  viva  voce  before  the  Master.  It  appeared  by  the  affidavits,  that  the  persons 
proposed  to  be  examined,  who  were  sworn  to  be  material  and  necessary  witnesses 
for  the  plaintiff',  were  the  captain  and  an  apprentice  aboard  a  ship  about  to  sail  for 
South  Australia  in  the  course  of  a  few  days,  probably  before  the  time  for  pleading 
would  expire,  and  who  were  not  expected  to  return  for  two  years. 

Martin  shewed  cause  in  the  first  instance,  and  contended  that  it  was  the  settled 
practice  of  the  Courts  not  to  grant  an  application  of  this  nature  before  issue  joined. 

Cleasby  in  support  of  the  rule.  There  is  no  such  rule  as  that  stated,  and  the 
Stat.  1  Will.  4,  which  gave  the  Court  the  power  to  make  the  order,  says  nothing  as  to 
the  time.  [Alderson,  B.  How  can  you  know  that  these  persons  will  be  material  and 
necessary  witnesses,  when  you  cannot  know  what  will  be  the  issue  to  be  tried  1 
Kolfe,  B.  It  may  be  that  the  defendant  may  plead  a  release,  or  some  plea  of  that 
kind.]  The  party  applying  for  the  order  does  [301]  it  on  his  own  responsibility,  and 
at  the  risk  of  having  to  pay  all  the  costs  should  the  evidence  turn  out  to  be  immaterial. 

Alderson,  B.     How  could  you  indict  a  witness  for  perjury,  when  he  is  sworn 
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mid  examined  to  the  issue  joined,  there  being  no  issue  joined  at  the  time  the 
examination  takes  place?  I  have  often  had  applications  of  this  kind  before  meat 
Chambers,  and  have  always  told  the  parties  that  they  were  premature  if  before  issue 
joined.  My  Brother  Rolfe,  however,  says  that  it  is  the  practice  in  Chancery  to  allow 
interrogatories  to  be  taken  the  moment  a  bill  is  put  upon  the  file.  The  object  of  the 
act  was  certainly  to  invest  courts  of  law  with  the  same  powers  in  this  respect  as  are 
possessed  by  courts  of  equity.  The  matter  had  better  stand  over  for  the  present,  and 
we  will  consider  it. 
Cur.  adv.  vult. 

May  7. — On  this  day,  Cleasby  stated  to  the  Court  that  in  the  case  of  Spalding  v. 
Mure,  cited  in  2  Tidd's  Prac.  814,  the  Court  of  King's  Bench  had  allowed  a  com- 
mission under  the  13  Geo.  3,  c.  63,  s.  44,  for  the  examination  of  witnesses  in  India, 
before  issue  joined.  He  then  oflTered  to  undertake,  in  the  event  of  the  rule  being 
made  absolute,  that  the  examination  should  not  proceed  until  after  issue  joined. 

Lord  Abinger,  C.  B.  There  must  by  an  issue  joined  before  the  e.xamination 
is  taken. 

Parke,  B.  You  must  have  an  issue  as  to  which  the  witnesses  may  be  examined, 
unless  the  other  party  will  dispense  with  it. 

It  was  then  agreed  that  the  rule  should  be  absolute,  the  plaiutiflf  undertaking  not 
to  proceed  with  the  examination  until  after  joinder  of  issue. 

Rule  absolute  accordingly. 


[302]  MuNTZ  V.  Sturge.  Exch.  of  Pleas.  May  8,  1841.— By  the  2  Will.  4,  c.  45, 
s.  68,  it  is  enacted,  that  at  every  contested  election,  &c.,  the  retnrning-officer 
shall,  if  required  thereto  by  or  on  behalf  of  any  candidate,  on  the  day  fixed  for 
the  election,  and  if  not  so  required  may,  if  it  shall  appear  to  him  expedient, 
cause  to  be  erected,  for  taking  the  poll  at  such  election,  dift'erent  booths,  &c. 
And  the  71st  section  provides,  "that  all  booths  erected  for  the  convenience  of 
taking  polls  shall  be  erected  at  the  joint  and  equal  expense  of  the  several 
candidates : " — Held,  that  the  "  contested  election,"  referred  to  in  the  68th 
section,  is  the  poll,  and  the  candidates  referred  to  in  the  71st  are  candidates  who 
go  to  or  demand  a  poll.  Therefore,  where  a  candidate  was  put  in  nomination, 
but  afterwards  declined  going  to  the  poll : — ^Held,  that  he  was  not  liable  to  any 
part  of  the  expenses  of  erecting  booths,  &c. 

[S.  C.  10  L.  J.  Ex.  234.     Referred  to,  Davies  v.  Lord  Kensington,  1874, 
L.  R.  9  C.  P.  726.] 

This  was  an  action  of  debt  for  work  and  labour  and  materials,  money  paid,  and  on 
an  account  stated.  The  defendant  pleaded  payment  into  Court  of  661.  12s.  Id., 
and  non  indebitatus  ultra ;  to  which  the  plaintifl'  replied,  indebitatus  ultra.  The 
particulars  of  demand  were  as  follows  : — 

£      s.   d. 
15  Booths  .  .  .  .  .  .     231     0    0 


15  Deputies 

15  Poll  Clerks    . 

Stationery  for  Booths,  Poll  Clerks,  &c. 

Advertising  Herald 

Crier       .... 

15  Appointments  of  Deputies     . 

15  Ditto  Poll  Clerks       . 

Indentures 


31   10  0 

15  15  0 

35  18  0 

3     6  0 

1     0  0 

15  15  0 

15  15  0 

10  10  0 

£360     9  0 


The  cause  was  tried  at  the  last  Warwickshire  Assizes,  before  Tindal,  C.  J.,  when 
a  verdict  was  found  for  the  plaintifl'  foi'  1201.  3s.  (being  one-third  of  each  of  the 
several  sums  mentioned  in  the  particulars),  subject  to  the  opinion  of  the  Court  on  the 
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following  case ;  the  Court  to  say  what  sums,  if  any,  the  plaintiff  is  entitled  to  recover 
in  this  action. 

The  plaintiff  was  mayor  of  Birmingham,  and  returning-officer  for  that  borough. 
A  vacancy  having  occurred  in  the  representation  of  Birmingham,  a  writ  was  issued 
in  January,  1840,  for  the  election  of  a  new  member.  The  precept  having  been  served 
on  the  plaintiff,  notice  was  given  by  him  that  the  day  of  nomination  was  fixed  for 
the  23rd  of  January,  at  the  Town  Hall.  Previous  to  and  on  the  20th  of  January, 
George  Frederick  Muntz  and  the  [303]  defendant  had  declared  themselves  as 
candidates,  and  circulated  addresses  to  the  electors.  It  was  also  announced  by 
another  party  that  a  third  candidate  would  be  put  in  nomination  on  the  day  of 
election,  but  no  name  was  mentioned.  Committees  were  formed,  and  an  active 
canvass  commenced  on  their  behalf ;  and  it  appeared  to  the  mayor  and  his  legal 
adviser,  Mr.  Wills,  that  a  very  strong  contest  was  likely  to  take  place.  Wills,  on 
the  20th  of  January,  had  interviews  with  the  representatives  of  the  respective 
candidates  upon  the  subject  of  the  election,  and  the  preparations  necessary  to  be 
made  for  the  contest  which  was  anticipated.  [The  case  then  sent  out  a  conversation 
on  that  day  between  Wills  and  Mr.  Morgan,  one  of  the  defendant's  agents,  during 
which  the  latter  stated,  that  the  defendant  certainly  meant  to  go  to  the  poll  unless 
there  was  a  decided  shew  of  hands  against  him  on  the  day  of  nomination.]  No 
arrangement  was  come  to,  but  Mr.  Wills  subsequently  on  the  same  day  sent  a 
guarantee  for  the  defendant's  signature,  which  was  returned  by  Mr.  Morgan  accom- 
panied by  the  following  letter  to  Mr.  Wills.  [The  letter  was  dated  21st  January, 
1840,  and  stated,  that  the  defendant's  friends  thought  he  ought  not  to  incur  more 
responsibility  till  the  sense  of  the  electors  had  been  ascertained  at  the  nomination, 
and  expressed  a  readiness  to  pay  in  full  any  expense  already  incurred  if  no  poll 
should  take  place,  or  if  otherwise,  that  the  committee  were  prepared  to  pay  their 
proportionate  part.]     The  following  agreement  was  ultimately  entered  into  : — 

"January  22nd,  1840. 

"Gentlemen,  —  I  hereby  contract  to  ei'ect  15  booths,  20  x  20  feet,  including  plat- 
form, returning  officers'  seat,  poll  clerks'  table,  and  seat  table  covered  with  green  or 
red  cloth,  one-half  roofed-in,  and  three  doors,  to  be  completed  by  eight  o'clock  on 
Friday  morning  the  24th  inst.,  for  £15  per  booth,  with  the  understanding,  if  the 
parties  do  not  go  to  the  poll,  the  sum  of  601.  be  paid  to  me  in  full  of  all  the  [304] 
demands  for  the  expenses  already  gone  to,  or  which  may  be  incurred  in  preparing 
for  the  same.  "  William  Smith. 

"P.  H.  Muntz,  Esq.,  Mayor, 
"R.  Harris,  Esq.,  High  Bailiff, 
"J.  Clarke,  Jun.,  Esq.,  Low  Bailiff, 

"Returning  Officers  of  the  Borough  of  Birmingham." 

"Birmingham,  Jan.  22nd,  1840. 
"We  accept  the  above  offer. 

"P.  H.  Muntz,  Mayor. 

"R.  Harris,  High  Bailiff. 

"J.  Clarke,  Jun.,  Low  Bailiff." 

The  number  of  electors  at  Birmingham  was  upwards  of  4500,  and  it  was  necessary 
to  prepare  not  less  than  fifteen  booths  for  the  purposes  of  the  polling. 

The  plaintiff  delayed  entering  into  the  agreement  with  the  builder  until  the  latest 
moment  at  which  it  was  possible  for  the  booths  to  be  completed  by  the  day  of  election  ; 
the  amount  charged  for  the  same  in  the  particulars  is  a  reasonable  charge :  and  the 
portion  of  the  expense  incurred  previously,  and  up  to  the  nomination  of  the  candidates, 
did  not  exceed  £150. 

On  the  2.3rd  of  January  the  nomination  took  place,  and  the  defendant  was  first 
nominated,  with  his  own  consent,  then  Mr.  G.  F.  Muntz,  and  then  Sir  Charles 
Wetherall,  the  candidate  before  referred  to  but  not  named,  and  they  were  respectively 
seconded.  Mr.  Muntz  attended  in  person,  and  addressed  the  electors,  but  Mr.  Sturge 
and  Sir  Charles  Wetherall  did  not  appear.  A  shew  of  hands  then  took  place  for  the 
three  candidates,  Muntz,  Sturge,  and  Sir  Charles  Wetherall,  which  was  in  favour  of 
Mr.  Miuitz,  upon  which  a  poll  was  demanded  by  the  friends  of  Sir  Charles  Wetherall ; 
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and  the  person  who  had  proposed  the  defendant  immediately  withdrew  his  name  as  a 
candidate,  and  declined  to  go  to  the  poll.  Whether  the  withdrawal  of  the  defendant 
took  place  immediately  before  or  after  the  [305]  demand  of  a  poll  by  Sir  Charles 
Wetherall,  is  uncertain  ;  but  in  fact  no  poll  was  demanded  on  behalf  of  the  defendant, 
nor  was  any  poll  taken  or  had  on  his  behalf.  A  poll  took  place  as  between  Mr.  Muntz 
and  Sir  Charles  Wetherall,  and  Mr.  Muntz  was  ultimately  elected.  Neither  the 
defendant  nor  his  friends  took  any  part  of  the  election  after  he  was  so  withdrawn. 
In  addition  to  the  expense  of  booths,  the  other  e.xpenses  mentioned  in  the  particulars 
were  incurred  by  the  plaintiff,  to  the  amount  of  1291.  9s.,  making  the  whole  of  the 
sum  of  3601.  9s.,  and  this  action  was  brought  to  recover  from  the  defendant  one-third 
of  that  amount. 

The  points  marked  for  argument  were  : — By  the  plaintiff :  whether  the  defendant 
is  bound  to  pay  one-third  part  of  the  expenses  necessarily  incurred  in  preparing  for 
the  poll.  By  the  defendant : — That  the  defendant  is  not  liable  for  any  portion  of  the 
sums  mentioned  in  the  particulars,  by  reason  that  the  statute  2  &  3  Will.  4,  c.  45, 
8.  68,  71,  itc,  only  applies  to  candidates  by  whom,  or  on  whose  behalf,  a  poll  is 
demanded  ;  and  at  all  events,  that  the  defendant  is  only  liable  to  a  proportion  of  the 
expenses  incurred  up  to  the  nomination. 

Humfrey,  for  the  plaintiff.  The  defendant  is  liable  under  the  provisions  of  the 
Reform  Act.  By  the  68th  section  of  that  act,  it  is  enacted,  "  that  at  every  contested 
election  of  a  member  or  members  to  serve  in  any  future  Parliament,  &c.,  the  returning- 
officer  shall,  if  required  thereto  by  or  on  behalf  of  any  candidate,  on  the  day  fixed 
for  the  election,  and  if  not  so  required  he  may,  if  it  shall  appear  to  him  expedient, 
cause  to  be  erected  for  taking  the  poll  at  such  election,  different  booths  for  different 
parishes,  districts,  or  parts  of  such  city  or  borough,  i\:c."  One  question  in  this  case 
will  be,  whether  this  was  a  contested  election,  within  the  meaning  of  that  section. 
It  is  submitted  that  it  clearly  was.  The  legislature  could  never  have  intended  to 
impose  upon  the  returning-oHicer  himself  [306]  the  expense  of  erecting  booths,  and 
preparing  for  the  poll,  and  yet  such  would  be  the  effect  of  holding  that  the  contest 
mentioned  in  the  6f>lh  section  must  be  taken  to  mean  a  contest  at  the  poll ;  for  it  is 
of  every  day's  occurrence  for  candidates  at  an  election  not  to  go  to  the  poll  at  all, 
and  yet  the  returning  officer  must  make  preparations  in  time.  The  67th  section 
provides  that,  "  at  every  contested  election,  the  poll  shall  commence  on  the  day  fixed 
for  the  election,  or  on  the  day  next  following,  or  at  the  latest  on  the  third  day,  unless 
any  of  the  said  days  shall  be  Saturday  or  Sunday,  and  then  on  the  Monday  following." 
So  that,  if  a  candidate  appeared  on  the  day  fixed  for  the  election,  and  demanded  a 
poll,  the  returning  officer  would  have,  at  the  most,  forty-eight  hours  to  erect  the 
booths,  and  make  the  necessary  preparations,  which  must  be  quite  insufficient  for  the 
purpose.  And  by  the  latter  act,  5  &  6  Will.  4,  c.  36,  s.  2,  the  time  is  still  more 
limited,  since  it  provides  that  the  poll  shall  take  place  on  the  day  after  that  fixed  for 
the  election.  It  is  obvious  that  the  discretion  given  to  retuitiing  officers  by  the  6Sth 
section,  as  to  the  erection  of  booths,  must  be  exercised  before  the  day  fixed  for  the 
election,  and  yet  that  discretion  can  only  be  exercised  "  at  a  contested  election." 
That  shews  that  the  contest  there  spoken  of  does  not  mean  a  contest  at  the  poll.  By 
the  7 1st  section  it  is  provided,  that  "all  booths  erected  for  the  convenience  of  taking 
polls  shall  be  erected  at  the  joint  and  equal  expen.se  of  the  several  candidates."  The 
defendant  was  a  candidate  within  the  [meaning  of  that  section.  He  bad  declared 
himself  as  a  candidate,  and  had  circulated  addresses  to  the  electors.  In  Morris  v. 
Burdelt  (2  M.  &  Selw.  217),  Lord  Kllcnborough  describes  candidates  as  "pensons 
oflering  themselves  to  the  suffrages  of  the  electors  ;  "and  it  is  submitted  the  defendant 
came  within  that  description,  and  is  therefore  liable. 

Krle,  contra.  The  question  is,  whether  the  plaintiff  is  [307]  to  recover  from  the 
defendant  or  from  the  other  candidates,  and  that  will  depend  upon  whether  the 
defendant  was  a  candidate  at  a  contestefl  election,  within  the  meaning  of  this  act. 
If  not,  then,  however  he  may  be  considered  a  candidate  in  tiie  popular  sense  of  the 
word,  he  is  not  liable  within  the  71st  section,  which  applies  only  to  persons  who  are 
candidates  at  a  contested  election  That  such  is  the  meaning  appears  from  the  words 
of  the  proviso,  "  that  if  any  person  shall  be  proposed  without  his  consent,  then  the 
person  so  proposing  him  shall  be  liable  to  defray  his  share  of  the  said  expenses,  in 
like  manner  as  if  he  had  been  a  candidate  : "  that  means  candidate  at  the  poll. 
[Alderson,  B.     The  words  of  the  67th  section  are,  that  "at  every  contested  election, 


1056  MUNTZ    t'.  STURGE  8M.  &W.308. 

&c.,  the  poll  shall  commence  on  the  day  fixed  for  the  election,"  &c.  Does  not  that 
shew  that  there  may  be  a  contest  before  the  day  of  election  1  Does  not  the  contested 
election  commence  with  the  nomination  ?]  Surely  the  utmost  that  can  be  said  is, 
that  it  commences  with  the  demand  for  a  poll.  The  defendant  may  have  been  a 
candidate  in  one  sense,  but  as  he  withdrew  before  the  actual  contest  commenced,  and 
declined  to  go  to  the  poll,  he  is  not  a  candidate  at  a  contested  election.  [Alderson,  B. 
Is  not  the  shew  of  hands  a  contest?]  No;  the  taking  the  poll  is  the  only  regular 
mode  of  separating  the  electors  from  the  non-electors.  [Alderson,  B.  The  68th 
section  must  mean  the  day  of  nomination,  not  the  day  of  election.  It  says,  "  the 
returning  officers  shall,  if  required  thereto  by  or  on  behalf  of  any  candidates,  on  the 
day  fixed  for  the  election,"  &c.]  Still  there  would  be  ample  time  to  prepare  the 
booths.  The  later  statute  cannot  affect  the  question  of  the  construction  of  the  former 
one.  Under  the  Reform  Act,  the  mayor  being  allowed  to  hold  the  poll  the  next  day 
or  the  day  after,  or  the  third  day,  he  would  have  ample  time  to  prepare  the  booths. 
It  may  be  admitted  that  the  defendant  was  a  candidate,  but  as  soon  as  a  [308]  con- 
tested election  occurred,  he  ceased  to  be  any  longer  so  by  withdrawing.  The  judg- 
ment of  Sir  W.  Scott  in  the  case  of  Anthony  v.  Leger  (1  Hagg.  Cons.  Rep.  13),  as  to 
the  election  of  churchwardens,  is  applicable  to  the  present  case  : — he  uses  the  word 
"  election  "  with  reference  to  the  poll.  He  says,  "  Where  a  poll  is  demanded,  the 
election  commences  with  it,  as  being  the  regular  mode  of  popular  election  ;  the  shew 
of  hands  being  only  a  rude  and  imperfect  declaration  of  the  sentiments  of  the  electors." 
And  he  adds,  "I  am  of  opinion,  therefore,  that  when  a  poll  is  demanded,  it  is  an 
abandonment  of  what  was  done  before  ;  and  that  every  thing  anterior  is  not  of  the 
substance  of  the  election,  nor  to  be  so  received."  In  the  former  acts,  1 1  Geo.  1, 
c.  18,  s.  1,  and  9  Geo.  4,  c.  59,  s.  1,  the  words  "poll  demanded"  are  used  instead  of 
"  contested  election."  The  time  allowed  by  the  Reform  Act  is  amply  sufficient  to 
make  the  necessary  preparations  after  the  day  of  election  is  fixed  :  besides,  it  is  not 
absolutely  necessary  that  any  booths  should  be  erected,  for  the  71st  section  gives  the 
returning  officer  power,  instead  of  erecting  booths,  to  hire  houses  or  other  buildings 
for  that  purpose. 

Humfrey,  in  reply.  It  is  expressly  found  in  this  case  that  fifteen  booths  were 
necessary,  and  that  the  plaintiff  delayed  entering  into  the  agreement  with  the  builder 
until  the  latest  moment  at  which  it  was  possible  for  the  booths  to  be  erected  by  the 
day  of  election.  In  large  towns,  like  the  one  in  the  present  case,  it  might  be  impos- 
sible to  procure  a  sufficient  number  of  vacant  houses  or  buildings.  The  late  act,  5  & 
6  Will.  4,  c.  36,  assists  in  the  interpretation  of  this  act.  The  second  section  provides 
that  the  polling  shall  commence  at  eight  o'clock  in  the  forenoon  of  the  day  next 
following  the  day  fixed  for  the  election.  Now  suppose  the  speeches  were  to  last  until 
ten  o'clock  at  night,  is  the  [309]  mayor  to  sit  up  all  night  to  see  if  he  can  hire  houses, 
or  endeavour  to  get  booths  erected?  According  to  the  argument  for  the  defendant, 
he  must  necessarily  do  so.  In  the  9  Geo.  4  and  the  other  acts  referred  to,  there  is 
no  restriction  as  to  the  time  when  the  election  should  take  place ;  there  was,  there- 
fore, no  necessity  for  anj'  preparation  before  the  demand  of  a  poll ;  but  by  the  68th 
section  of  the  present  act,  "  public  notice  of  the  situation,  division,  and  allotment  of 
the  difl'erent  booths  shall  be  given  two  days  before  the  commencement  of  the  poll  by 
the  returning  officer ; "  and  he  must  therefore  prepare  for  a  contest  before  he  can 
know,  with  any  degree  of  certainty,  whether  there  will  be  one  or  not. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  This  was  a  special  case  argued  before  us  last  week.  It 
was  an  action  brought  Ijy  the  mayor  and  returning  officer  of  the  borough  of  Birmingham, 
to  recover  one-third  part  of  the  expense  of  erecting  l)ooths,  and  employing  poll  clerks, 
at  the  election  which  took  place  there  in  the  month  of  January,  1840,  of  a  member  of 
Parliament.  The  defendant  had  been  put  in  nomination  on  the  day  appointed  for 
that  purpose,  but  the  show  of  hands  being  against  him,  he  declined  the  contest.  A 
poll  was  demanded  on  behalf  of  Sir  Charles  Wetherall,  and  was  taken  at  the  booths 
erected  by  order  of  the  mayor,  lietween  Sir  Charles  and  Mr.  Muntz,  who  was  the 
successful  candidate.  For  some  days  previous  to  the  23rd,  the  defendant  and  Mr. 
G.  F.  Muntz  had  declared  themselves  candidates,  and  circulated  addresses  to  the 
electors,  and  it  was  announced  that  a  third  candidate,  not  then  named,  would  be  put 
in  nomination  on  the  day  of  election. 
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The  question  is,  whether  the  defendant  was  a  candidate  within  the  meaning  of 
the  Parliamentiiiy  Reform  Act,  2  &  3  Will.  4,  c.  45. 

[310]  By  the  68th  section  of  that  act,  it  is  enacted,  "that  at  every  contested 
election  for  any  borough,  the  returning  officer  may,  if  it  shall  appear  to  him  expedient, 
cause  booths  to  be  erected  for  taking  the  poll,"  and  various  provisions  aie  made  for 
ascertaining  at  what  booths  the  difTerent  electors  shall  vote,  and  public  notice  of  the 
situation,  division,  and  allotment  of  the  different  booths  shall  be  given  two  days  before 
the  commencement  of  the  poll,  bj'  the  returning  officer. 

By  the  7 1st  section  it  is  enacted,  "  that  all  booths  shall  be  erected  by  the  returning 
officers  at  the  joint  and  equal  expense  of  the  several  candidates,  subject  to  certain 
limitations  as  to  price  :  and  all  deputies  and  poll  clerks  appointed  by  the  returning 
officer,  shall  be  paid  at  the  rate  specified  in  the  act,  at  the  expense  of  the  candidates  : 
provided,  that  if  any  person  is  proposed  without  his  consent,  then  the  person  proposing 
shall  be  liable  as  if  he  was  a  candidate."  Under  these  clauses,  it  was  contended  on 
the  part  of  the  plaintiff',  that  the  defendant  is  liable  to  pay  one-third  part  of  the  sum 
necessarily  expended  in  taking  the  poll,  the  amount  of  which  (£360)  was  admitted  to 
be  reasonable.  It  was  contended  that  the  defendant  comes  strictly  and  literally 
within  the  provisions  of  the  act.  The  plaintiff  rested  his  case  on  three  propo.'itions 
— first,  there  was  a  contested  election  ;  secondly,  the  defendant  was  a  candidate ;  and 
thirdly,  the  £360  was  necessarily  expended  by  the  plaintiff  in  pursuance  of  the  act. 

We  are  however  of  opinion,  that  the  plaintiff  has  failed  in  making  out  the  second 
of  these  propositions,  namely,  that  the  defendant  was  a  candidate,  within  the  meaning 
of  that  word  as  used  in  the  71st  section.  Undoubtedly,  before  the  nomination,  the 
defendant  had  been,  according  to  the  facts  stated  in  the  case,  in  a  popular  sense  at 
least,  a  candidate.  But  we  are  of  opinion,  that  the  contest  referred  to  in  the  68th 
section  is  a  contest  by  a  poll,  and  the  candidates  referred  to  in  the  71st  section  are 
candidates  at  [311]  a  poll ;  and  consequently,  that  the  defendant  having,  immediately 
after  the  show  of  hands,  declined  to  go  to  the  poll,  never  was  a  candidate  within  the 
meaning  of  the  act. 

It  was  urged  upon  us  by  the  plaintifTs  counsel,  that  this  cannot  be  the  true  con- 
struction of  the  act,  inasmuch  as  the  returning  officer  is  necessarily  obliged  to  incur 
a  large  portion  of  the  expense  before  the  day  fixed  for  the  nomination  ;  it  being  often 
impossible  to  erect  the  necessary  booths  between  the  time  of  the  nomination  and  the 
actual  commencement  of  the  poll;  a  difficulty  which  is  increased  since  the  passing  of 
the  5  &  6  Will.  4,  c.  36,  whereby  the  duration  of  the  poll  is  limited  to  one  day,  and 
the  number  of  electors  who  can  vote  at  any  one  polling  place  is  confined  to  300.  It 
must  be  admitted,  that  the  construction  which  we  put  on  these  clauses  may,  in  some 
cases,  possibly,  though  not  very  probably,  cast  on  the  returning  officer  the  burthen 
of  preparing,  at  least  for  the  erection  of  booths,  when  there  may  be  never  any  person 
answering  the  description  of  a  candidate  eventually  liable  to  reimburse  him.  But  at 
most  this  only  shews,  that  in  certain  rare  cases  the  post  of  returning  oflficer  may  be 
one  of  an  onerous  character ;  and  the  legislature  may  well  have  considered  that  to 
be  a  far  less  evil  than  it  would  be  to  pievent  proper  persons  from  being  proposed,  under 
the  fear  that  the  proposers  might  afterwards  become  liable  to  the  expense  of  a  poll, 
in  which  they  may  have  taken  no  part.  We  may  further  observe,  that  the  same 
enactment  which  makes  the  candidates  liable  to  the  expense  of  the  booths,  also  makes 
them  liable  to  the  expense  of  the  deputies  and  poll  clerks  employed  in  taking  the  poll. 
It  is  difficult  to  believe  that  the  legislature  could  have  meant  to  throw  the  burthen  of 
these  latter  expenses  on  any  persons  except  those  for  whose  benefit  they  have  been 
incurred,  namely,  the  candidates  who  come  to  the  poll ;  and  this,  therefore,  is  strongly 
confirmatory  of  the  construction  we  put  on  the  word  "candidate,"  as  used  in  the  71st 
section. 

[312]  Our  attention  was  pointed  in  the  argument  to  the  passage  in  the  68th 
section,  which  directs  the  returning  officer  to  give  two  days'  notice  before  the 
commencement  of  the  poll,  of  the  situation,  division,  and  allotment  of  the  different 
booths. 

This  certainly  shews  that,  in  some  c;ises,  the  returning  officer  must  erect,  or  at  all 
events  have  made  preparations  for  erecting,  booths,  before  he  knows  whether  there 
will  or  will  not  be  any  necessity  for  them  ;  but,  as  we  have  already  stated,  we  do  not 
feel  the  argument  of  the  plaintiff,  resulting  from  that  state  of  things,  as  amounting 
to  any  thing  like  a  reductio  ;id  absurdum. 
Ex.  Div.  vii.— 34 
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In  the  present  case  the  plaintiff  will  l)e  subjected  to  no  burthen  or  iliflBcuIty  what- 
ever, according  to  our  view  of  the  case.  The  two  candidates,  or  rather  one  of  the 
candidates  and  the  proposer  of  the  other,  are  clearly  bound  to  indemnify  him  against 
the  whole  of  his  expenditure. 

Judgment  for  the  defendant. 

Coy  v.  Lord  Forester.  Exch.  of  Pleas.  May  8,  1841.— Where,  in  an  action  of 
trespass  for  hunting  over  the  plaintiff's  land,  the  defendant  pleaded  not  guilty 
by  statute,  the  Court,  on  an  affidavit  of  the  plaintiff  that  he  could  not  discover 
the  statute  under  which  the  defendant  meant  to  Justify,  made  absolute  a  rule 
upon  the  defendant,  to  point  out  within  three  days  the  statute  under  which  the 
plea  was  pleaded,  or  else  that  the  words  "  by  statute  "  should  be  struck  out  of 
the  margin. 

[S.  C.  10  L.  J.  Ex.  262.] 

This  was  an  action  of  trespass  for  hunting  over  the  plaintiff's  land,  to  which  the 
defendant  pleaded  not  guilty  (by  statute).  On  a  former  day  in  this  term,  Whitehurst 
moved,  on  an  affidavit  of  the  plaintiff  that  he  could  not  discover  the  statute  under 
which  the  defendant  intended  to  justify,  for  a  rule  to  shew  cause  why  the  defendant 
should  not  state  to  the  plaintiff  the  particular  statute  under  which  the  plea  was 
pleaded,  or  why  the  words  "  by  statute  "  should  not  be  struck  out  of  the  margin  of 
the  plea. 

[313]  Bovill  now  appeared  to  shew  cause  against  the  rule  :  but 

The  Court  ordered  that  the  defendant  should  point  out,  within  three  days,  the 
statute  under  which  the  plea  was  pleaded,  or  else  that  the  words  "  by  statute  "  should 
be  stiuck  out  of  the  margin  of  the  plea. 

Rule  absolute  accordingly. 

RiCKARDS  V.  Patterson.  Exch.  of  Pleas.  May  8,  1841. — A  plaintiff  having  obtained 
an  order  for  taxation  of  his  attorney's  bill  of  costs,  it  was  taxed  accordingly,  but 
the  allocatur  was  not  served  on  the  plaintiff  in  the  regular  way,  but  was  sent  to 
him  by  post,  and  no  demand  was  made  on  him  for  the  amount.  The  attorney 
afterwards  obtained,  on  an  ex  parte  application,  an  order  on  the  plaintiff  to  pay 
the  amount  found  by  the  Master  to  be  due,  which,  without  any  notice  of  it  to  the 
plaintiff,  he  made  a  rule  of  Court,  and  issued  a  15.  fa.  thereon,  under  the  1  &  2 
Vict.  c.  110,  s.  18  : — Held,  that  the  execution  was  irregular. 

[S.  C.  1  Dowl.  (N.  S.)  52;  10  L.  J.  Ex.  272.] 

In  this  case  the  plaintiff,  on  the  9th  of  January  last,  obtained  a  Judge's  order  for 
the  taxation  of  the  bill  of  costs  of  his  attorney,  Mr.  Dangerfield,  and  the  bill  was  taxed 
accordingly.  A  summons  to  review  the  taxation  was  taken  out  by  the  plaintiff,  and 
heard  before  Alderson,  B.,  and  dismissed.  Mr.  Dangerfield  thereupon  applied  for  an 
order  upon  the  plaimiff  to  pay  the  amount  which  had  been  found  by  the  Master  to 
be  due  :  but  upon  the  statement  of  the  plaintiB's  attorney  that  he  had  cause  to  shew,  if 
a  summons  were  issued  for  this  purpose,  the  learned  Judge  refused  to  make  any  order, 
stating  that  a  summons  must  be  taken  out,  and  he  would  then  hear  the  case.  The 
Master's  allocatur  was  not  served  on  the  plaintiff  in  the  regular  way,  but  was  sent 
to  him  by  the  post,  and  no  demand  of  payment  was  ever  made  upon  it.  Mr.  Danger- 
field,  however,  subsequently  made  an  ex  parte  application,  on  affidavits,  to  the  same 
learned  Judge  at  chambers,  for  an  order  upon  the  plaintiS'  to  pay  the  amount  found 
by  the  Master  to  be  due :  and  an  order  being  made  accordingly,  Dangerfield,  without 
serving  it  upon  the  plaintiff",  or  giving  him  any  notice  of  it,  made  the  order  a  rule  of 
Court,  and  issued  a  fieri  facias  thereon,  under  the  provisions  of  the  1  &  2  Vict.  [314] 
c.  110,  s.  18,  under  which  the  plaintiff's  goods  were  taken  in  execution. 

A  rule  having  been  obtained  on  the  part  of  the  plaintiff,  calling  upon  Mr.  Danger- 
field  to  shew  cause  why  the  order  and  rule  of  Court,  and  the  writ  of  fieri  facias,  should 
not  be  set  aside  for  irregularity,  with  costs, 

Thesiger  now  shewed  cause.  This  order,  and  the  proceedings  founded  upon  it, 
were  not  irregular.     An  order  for  the  payment  of  money  found  to  be  due  by  the 
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Master,  on  taxation  of  an  attorney's  bill,  may  be  made  without  any  previous  summons 
having  been  taken  out :  it  must  be  presumed  that  ever}'  valid  objection  which  could 
be  made  to  the  issuing  of  such  an  order,  had  been  taken  before  the  Master  on  the 
taxation.  Nor  is  personal  service  necessary  in  such  case,  as  it  is  in  the  case  of  an 
attachment,  where  the  liberty  of  the  party  is  to  be  afTected  by  the  proceeding.  It 
appears  to  have  been  the  object  of  the  act  of  Parliament  in  some  measure  to  supersede 
the  necessity  of  service,  b}'  giving  the  rule  of  Court  the  effect  of  a  judgment. 

E.  James,  contra.  Whatever  may  be  laid  down  as  the  general  rule  of  proceeding 
in  these  cases,  it  is  clear  that  this  particular  order  ought  not  to  have  been  obtained 
without  a  previous  summons,  since  Mr.  Dangerfield  was  distinctly  informed,  in  the 
presence  of  the  learned  Judge,  that  cause  would  be  shewn  if  a  summons  were  taken 
out,  and  the  Judge,  on  that  very  ground,  refused  an  order  in  the  tirst  instance. 
But  without  reference  to  the  circumstances  of  this  particular  case,  the  hardship  of 
such  a  proceeding  is  obvious.  Before  the  statute  1  iV;  2  Vict.  c.  110,  no  attachment 
could  be  granted  without  a  previous  personal  service  of  the  allocatur.  But  now,  if 
the  course  taken  in  this  case  be  held  regular,  the  consequence  will  he  that  a  party's 
goods  may  be  tiiken  in  execution  merely  upon  the  sending  of  the  allocatur  to  him 
through  the  post,  [315]  without  any  notice  at  all  of  the  issuing  of  any  order  or  rule 
of  Court  as  a  foundation  for  the  execution.  In  Xeale  v.  Po^ildlnvaile  (\  Q.  B.  243), 
a  rule  for  the  payment  of  the  amount  of  a  taxed  bill  of  costs  was  made  absolute  only 
upon  notice  to  the  party,  and  upon  cause  shewn.  Where  an  award  directs  the  payment 
of  a  sum  of  money,  and  the  agreement  of  reference  having  been  made  a  rule  of  Court 
(the  sum  not  being  mentioned  therein),  execution  issues  on  such  rule,  that  has  been 
held  to  be  irregular:  Jones  v.  WiUiams  (11  Ad.  &  Ell.  175):  and  the  Court  there 
intimates  that  the  proper  mode  of  proceedings,  in  such  case,  is  by  a  rule  to  shew  cause 
why  the  party  should  not  pay  the  sum  mentioned  in  the  award. 

Lord  Abinger,  C.  B.  This  rule  must  be  made  absolute.  I  am  sure  the  learned 
Judge  would  not  have  made  this  order,  if  he  had  been  apprised  that  no  demand  of 
payment  had  been  made,  and  that  there  had  been  no  service  of  the  allocatur,  except 
by  putting  it  into  the  post.  It  seems  to  me,  that  before  process  is  awarded  against  the 
goods  of  a  party,  under  this  act  of  Parliament,  the  same  steps  should  be  taken  as  would 
have  been  necessary  in  a  proceeding  against  his  person  by  attachment ;  or,  at  all  events, 
that  he  should  have  some  distinct  notice  of  the  proceedings.  It  is  quite  clear  that 
DO  attachment  would  have  issued  in  a  case  like  the  present.  The  rule  must  be  absolute, 
with  costs. 

P.A.KKE,  B.  The  question  here  is,  what  is  the  proper  course  to  be  adopted  for  the 
purpose  of  obtaining  executions  against  the  property  of  debtors,  founded  upon  orders 
which  are  made  rules  of  Couit,  under  the  provisions  of  the  recent  statute.  In  the 
case  of  Jones  v.  IViUiarns,  the  question  was,  whether  a  fieri  facias  could  issue  for  non- 
payment of  a  sum  of  mone}^  found  to  be  due  by  an  award,  and  also  [316]  for  the  costs, 
the  agreement  of  reference  having  been  made  a  rule  of  Court :  and  the  Court  held 
that  it  could  not.  It  seems  to  have  been  argued,  that,  the  parties  having  agreed  to 
abide  by  the  awarJ,  and  the  agreement  having  been  made  a  rule  of  Court,  and  the 
award  made  in  pursuance  of  that  agreement  having  directed  the  payment  of  a  sum 
of  money,  the  award  was  incorporated  by  relation  in  the  rule  of  Court,  and  therefore 
an  execution  might  issue.  But  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  says,  "  There  is  no  difficulty  in  giving  effect  to  the  act  of  Parliament  as 
to  awards,  if  a  proper  case  is  made  out;  and  that  is,  by  calling  on  the  delinquent 
party  to  shew  cause  why  he  should  not  pay  a  certain  sum  of  money  pursuant  to  an 
award.  If  that  rule  be  made  absolute,  an  execution  may  issue  for  the  sum  distinctly 
specified  in  the  rule  so  obtained."  That  shews  that  an  ex  parte  order  is  irregular, 
and  that  the  proper  course  of  proceeding  is  by  a  rule  to  shew  cause.  If  it  weie  other- 
wise, in  cases  of  awards,  execution  might  be  issued  without  any  opportunity  whatever 
of  a  hearing  being  given  to  the  party  to  be  affected  by  it. 

Alder.son,  B.  I  am  of  the  same  opinion.  I  took  a  correct  view  of  the  case  in 
the  first  instance,  when  I  told  the  parties  that  I  should  not  make  an  order  ex  parte, 
but  that  a  summons  ought  to  be  taken  out. 

RoLFE,  B.,  concurred. 

liule  absolute  with  costs,  to  be  deducted  from  the  amount  in  the  hands  of  the 
sheriff. 
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[317]  Bill  v.  Bament.  Exch.  of  Pleas.  May  8,  184L — Where  an  affidavit  was 
sworn  in  the  usual  way  at  a  Judge's  chambers,  but  through  mistake  was  not  laid 
before  the  Judge,  and  therefore  the  jurat  was  not  signed  by  him,  it  was  held 
irregular,  and  an  order  obtained  upon  such  affidavit  for  a  capias,  and  all  the 
proceedings  thereon  were  set  aside  ;  although  after  some  days  (but  after  the  execu- 
tion of  the  capias),  the  affidavit  was  laid  before  the  Judge,  and  signed  ))y  him. 

[S.  C.  10  L.  J.  Ex.  302  ;  5  Jur.  510.     See  further,  9  M.  (fe  W.  36.] 

Whateley  had  obtained  a  rule  to  set  aside  an  order  of  Alderson,  B.,  made  under 
the  stat.  1  &  2  Vict.  c.  110,  s.  3,  for  the  arrest  of  the  defendant,  together  with  the 
capias  issued  thei'eon,  the  bail-bond,  and  all  subsequent  proceedings,  for  irregularity, 
with  costs  :  the  objection  being,  that  the  jurat  of  the  affidavit  upon  which  the  applica- 
tion for  the  order  was  granted,  was  irregular.  The  jurat  was  as  follows: — "Sworn 
by  &c.,  at  my  Chambers  in  Rolls  Gardens,  the  24th  day  of  March,  1841,  before  me, 

; "  but  there  was  no  signature  of  the  Judge.     It  appeared  that  the  affidavit, 

when  sworn,  had  been  marked  by  the  Judge's  clerk  with  his  initials,  but  through 
mistake  not  then  presented  to  the  Judge  for  signature  ;  but  some  days  afterwards,  and 
after  the  arrest  of  the  defendant,  it  was  presented  to  the  learned  Judge  (Alderson,  B.), 
who  signed  it  as  of  course,  on  seeing  the  initials  of  his  clerk. 

E.  James  shewed  cause.  This  case  is  quite  different  from  that  of  a  mistake  or 
deficiency  in  the  body  of  the  affidavit,  or  of  the  jurat.  Ihey  are  the  act  of  the 
deponent  or  his  attorney,  and  must  be  complete  before  the  affidavit  is  a  perfect 
document ;  and  they  have  only  themselves  to  blame  if  it  be  done  incorrectly.  But 
the  signature  of  the  Judge  is  affixed  after  the  affidavit  is  sworn,  and  is  in  no  respect 
essential  to  its  validity  :  it  is  a  mere  memorandum  by  the  Judge  that  the  affidavit  has 
been  sworn.  [Alderson,  B.  The  Judge's  signature  is  part  of  the  jurat.]  Perjury 
may  equally  be  assigned  upon  the  affidavit,  although  the  Judge's  signature  be  omitted. 
[Alderson,  B.  No  doubt ;  but  the  question  here  is,  whether  the  subsequent  signature 
of  the  Judge  can  have  a  retrospective  effect  so  as  to  validate  intermediate  acts.] 

Whateley,  in  support  of  the  rule,  insisted  that  the  case  [318]  did  not  differ  from 
that  of  any  other  irregularity  on  the  face  of  the  jurat ;  that  in  such  cases  it  was  not 
permitted  even  to  shew  to  the  Court,  by  affidavit,  that  all  was  regularly  done  :  and 
that  there  ought  to  be  on  the  files  of  the  Court,  before  the  issuing  of  the  capias,  such 
a  document  as  would  warrant  the  order  of  the  Judge,  and  that  it  could  not  afterwards 
be  made  good  by  relation. 

Lord  Abinger,  C.  B.  Unless  we  can  be  convinced  that  this  was  such  an  affidavit 
as  the  plaintiff'  could  proceed  upon  without  a  Judge's  signature  being  affixed  to  it  at 
all,  we  must  admit  the  objection.  The  signature  being  added  subsequently,  after  the 
issuing  of  the  capias,  does  not  cure  the  original  omission.  The  rule  must  be  absolute 
with  costs,  but  no  action  to  be  brought. 

Parke,  B.  This  order  was  not  onl}'  made,  but  acted  upon  and  executed,  upon  an 
imperfect  affidavit.  If  the  subsequent  signature  of  the  Judge  could  have  the  effect 
of  making  it  good  by  relation,  all  eri'ors  in  the  jurat  might  be  corrected  afterwards  in 
a  similar  manner,  and  we  should  not  know  where  to  stop. 

Alderson,  B.,  and  Rulfe,  B.,  concurred. 

Rule  absolute  accordingly. 

[319]  Webber  v.  Hutchins.  Exch.  of  Pleas.  May  8,  1841. — A  writ  of  fi.  fa., 
whereby  the  sheriff  is  directed  to  levy  a  sum  different  in  amount  from  that 
mentioned  in  the  judgment,  although  smaller,  is  irregular ;  unless  the  reason  of 
the  variance  be  shewn  on  the  face  of  the  writ. — And  the  Court  will  not  amend 
the  writ,  where  the  rights  of  third  persons  have  intervened  :  as  where  the  defen- 
dant has  become  bankrupt  since  the  execution  of  the  writ. 

[S.  C.  1  Dowl.  (N.  S.)  95  ;  10  L.  J.  Ex.  354.] 

This  was  an  action  of  debt,  in  which  final  judgment  having  been  signed  for  want 
of  a  plea,  for  the  sum  of  33,3481.  14s.,  the  aggregate  sum  laid  in  the  declaration,  and 
101.  13s.  8d.  costs,  a  testatum  fieri  facias  was  issued  thereon,  whereby  the  sheriff' was 
directed  to  make  of  the  goods  of  the  defendant  33481.  15s.  8d.,  and  101.  13s.  Sd.  for 
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costs.  The  writ  was  executed  on  the  3rrl  of  March;  on  the  1  fith,  a  counter  claim 
having  been  made  to  the  goods,  the  sheriff  applied  for  relief  under  the  Interpleader 
Act,  and  an  order  was  made  thereon,  the  proceedings  being  then  supposed  to  be 
regular.  Subsequently,  the  defendant  became  bankrupt,  and  at  the  instance  of  his 
assignees,  on  the  20th  of  April,  James  moved  for  and  obtained  a  rule,  calling  upon 
the  plaintiff  to  shew  cause  wh}'  this  writ  and  all  proceedings  thereon  should  not  be 
set  aside  for  irregularity,  with  costs. 

Piatt  and  I'etersdorff  shewed  cause,  and  contended  that  the  writ  was  not  irregular 
merely  by  reason  of  its  being  to  levy  a  smaller  sum  than  that  for  which  judgment  w;i/S 
signed  ;  that  the  only  cases  where  writs  of  execution  had  been  set  aside  on  the  ground 
of  a  variance  in  the  amount  from  the  judgment,  were,  where  they  were  indorsed  to 
levy  a  larger  sum  than  was  warranted  by  the  judgment :  there  being  in  that  case 
no  judgment  to  justify  the  allegation  in  the  writ,  that  the  sum  therein  mentioned 
had  been  recovered.  But  at  all  events,  this  application  ought  to  have  been  made 
earlier.  It  would  be  said  that  the  rights  of  the  assignees  had  intervened  ;  but  the 
cases  on  t  hat  subject  were  applicable  only  where  the  execution  would  prejudice  bail, 
who  were  altogether  third  parties ;  whereas  assignees  could  have  no  greater  rights 
than  the  bankrupt  himself.  Thev  cited  M'Cormack  v.  Melton  (1  Ad.  &  E.  331  ; 
3  Nov.  &  M.  801). 

[320]  Kelly  (with  whom  was  E.  James)  in  support  of  the  rule,  having  mentioned 
the  case  of  Hunt  v.  Pa.<sman  (4  M.  &  Selw.  329),  as  shewing  that  the  Court  could  not 
amend  the  writ  where  the  defendant  had  become  bankrupt,  and  the  rights  of  his 
assignees  had  intervened,  was  stopped  by  the  Court. 

Parkk,  H.  The  writ  must  agree  in  the  mandatory  part  of  it  with  the  judgment. 
If  the  plaintiff  sues  out  execution  for  a  part  only  of  the  sum  recovered  by  the  judg- 
ment, he  may  direct  the  sheriff  accordingly  by  a  private  memorandum  ;  but  if  the 
judgment  and  the  writ  do  not  agree,  the  reason  of  the  variance  ought  to  appear  on  the 
face  of  the  writ.  Then  we  cannot  make  any  amendment,  the  rights  of  the  assignees 
having  intervened,  and  they  having  come  to  the  Court  in  proper  time. 

The  other  Barons  concurred. 

Rule  absolute. 


[321]  Gibson  and  Others,  Assignees  of  Harris,  a  Bankrupt,  v.  Cakrutheks. 
Exch.  of  Pleas.  Maj^  3,  1811.  —  .Assumpsit  by  the  assignees  of  T.  H.,  a  baid<rupt. 
The  declaration  stated  that  T.  H.,  before  he  became  bankrupt,  at  the  request  of 
the  defendant,  bargained  for  and  agreed  to  buy  from  the  defendant  2000  quarters 
skreened  Odessa  linseed,  at  the  rate  of  30s.  lOd.  per  quarter,  free  on  board  at 
Odessa,  the  shipment  to  be  made  on  board  the  buyer's  vessel,  on  arrival  at  Odessa, 
which  vessel  was  to  be  forthwith  chartered  for  thence,  and  the  amount  of  invoice 
was  to  be  paid  on  handing  over  the  same  and  the  bill  of  lading  to  the  buyers  in 
London,  in  ready  money,  less  two  and  a  half  per  cent,  discount.  The  declaration 
then  averrefl  that  T.  II  did,  after  the  making  of  the  promise  and  before  his 
bankruptcy,  forthwith  dispatch  a  vessel  to  Odessa,  chartered  by  him,  which  vessel 
arrived  at  Odessa  within  a  reasonable  time ;  that  the  vessel  arrived  at  Odessa 
after  the  bankruptcy  of  T.  H.,  and  within  a  reasonable  time  after  such  arrival 
was  ready  and  willing  to  receive  the  linseed  on  board,  and  that  one  N.  II  ,  the 
master  of  the  vessel,  was  ready  and  willing  to  deliver  to  the  defendant  bills  of 
lading  for  the  linseed,  of  which  the  defendant  had  notice,  and  was  requested 
by  the  said  N.  H.,  the  agent  of  the  plaintiffs  in  that  behalf,  to  deliver  the  linseed 
on  board  the  vessel  ;  that  the  defendant  refused  to  deliver  the  linseed  on  board, 
or  any  part  thereof,  by  reason  whereof  the  plaintiffs,  as  assignees  of  T.  II.,  had 
sustained  damage.  The  declaration  then  went  on  to  allege  that,  although  the 
defendant  had  notice  of  the  bankruptcy,  and  that  the  plaintiffs  l)eing  duly 
appointed  his  assignees,  were,  within  a  rea.sonable  time,  ready  and  willing,  and 
then  tendered  and  offered  to  pay  for  the  linseed,  and  then  requested  the  defen- 
dant to  hand  over  to  them  bills  of  lading  for  the  linseed  in  London,  or  to  deliver 
the  linseed  to  their  assignees  in  London,  yet  the  defendant  wholly  refused  so  to 
do. — Plea,  that  the  plaintiffs  did  not,  within  a  reasotiable  time  after  the  bank- 
ruptcy of  T.  H.  and  the  arrival  of  the  vessel  at  Odessa,  give  notice  to  the  defen- 
dant of  their  intention  to  adopt  the  contract  for  the  purchase  of  the  linseed,  and  to 
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.abide  by  the  terms  thereof  :— Held,  on  special  demurrer  to  the  plea— per  Parke,  B., 
Clurney,  B,  and  Rolfe,  B.,  Lord  Abinger,  C.  B.,  dissentiente— 1st.  That  the 
declaration  disclosed  a  good  cause  of  action,  and  that  the  plaintiffs  were  entitled 
to  recover. — 2ndly.  That  the  matter  contained  in  the  plea  formed  no  answer  to 
the  action. 

[S.  C.  11  L.  J.  Ex.  138.  See  Schotsmans  v.  Lancashire  and  Yorkshire  Railway,  1867, 
L.  R.  2  Ch.  Ap  335;  Beriultson  v.  Strang,  1868,  L.  R.  3  Ch.  Ap.  590;  Ex  parte 
Rosevear  China  Clai/  Company :  In  re  Cock,  1879,  11  Ch.  D.  569  ;  Kendal  v.  Marshall, 
1883,  11  Q.  B,  I).  368;  Cassahoglou  v.  Gihhs,  1883,  11  Q.  B  D.  806;  Bailey  v. 
Thurston,  [1903]  I  K.  B.  144.] 

Assumpsit.  The  declaration  stated,  that  theretofore,  and  before  the  said  Thomas 
Harris  became  a  bankrupt,  to  wit,  on  itc,  the  said  Thomas  Harris,  at  the  special 
instance  and  request  of  the  defendant,  bargained  for  and  agreed  to  buy  of  and  from 
the  defendant,  about  2000  quarters  skreened  Odessa  linseed,  warranted  to  be  of  good 
and  merchantable  quality,  and  equal  to  the  average  shipments  of  the  season,  at  the 
rate  of  30s.  lOd.  per  quarter,  free  on  board  at  Odessa,  the  quantity  to  be  computed 
at  the  rate  of  100  chetwerts  to  seventy-two  quarters,  the  shipment  to  be  made  on 
board  the  buyer's  vessel  on  arrival  at  Odessa,  which  vessel  was  to  be  forthwith 
chartered  for  thence,  and  the  amount  of  invoice  was  to  be  paid  on  handing  over  the 
same  and  the  bill  of  lading  to  the  buyers  in  London,  in  ready  money,  less  two  and  a 
half  per  cent,  discount.  The  declaration  then  averred  mutual  pi'omises  between 
Harris  and  the  defendant,  according  to  the  terms  of  that  agree-[322]-ment :  And  the 
plaintiffs  aver  that  the  said  Thomas  Harris,  confiding  in  the  said  promise  of  the 
defendant,  did,  after  the  making  of  the  said  promise  and  before  his  said  bankruptcy, 
forthwith  dispatch  to  Odessa  aforesaid  a  certain  vessel  called  the  "  Stensture,"  then 
chartered  by  the  said  Thomas  Harris  for  that  purpose,  which  said  vessel  arrived  at 
Odessa  aforesaid  within  a  reasonable  time  in  that  behalf,  to  wit,  on  &c.,  of  all  which 
the  defendant,  at  Odessa  aforesaid,  then  had  notice  :  and  the  plaintiffs  aver  that  the 
said  vessel  called  the  "  Stensture  "  arrived  as  aforesaid  at  Odessa  aforesaid,  after  the 
said  bankruptcy  of  the  said  Thomas  Harris  and  not  before,  and  within  a  reasonable 
time  after  such  arrival,  and  from  thence  for  a  long  and  reasonable  time  in  that  behalf, 
was  ready  to  receive  on  board  at  Odessa  aforesaid  the  said  linseed  ;  and  that  one 
Nicholas  Henrick  Hedman,  then  being  the  master  of  the  said  vessel,  was  ready  and 
willing  to  deliver  to  the  defendant  bills  of  lading  for  the  said  linseed,  making  the 
same  deliverable  to  the  defendant  or  his  order,  of  all  which  the  defendant  then,  to 
wit,  on  &c.,  had  notice,  and  was  then  requested  by  the  said  N.  H.  Hedman,  the  agent 
of  the  plaintiffs  in  that  behalf,  to  deliver  and  ship  on  board  the  said  vessel  the  said 
linseed  ;  yet,  although  the  said  promise  of  the  defendant,  at  the  said  time  of  the  said 
bankruptcy,  was  and  remained,  and  from  thence  hitherto  continued  and  still  is  wholly 
unsatisfied  and  unrevoked,  and  although  a  reasonable  time  for  the  delivery  and  ship- 
ment of  the  said  linseed  had  long  elapsed  before  the  commencement  of  this  suit,  the 
defendant  did  not  nor  would,  when  so  requested  as  aforesaid,  or  at  any  time,  ship  or 
deliver  the  said  linseed,  or  any  part  thereof,  on  board  the  said  vessel,  or  any  other 
vessel,  in  pursuance  of  his  said  promise,  but  then  and  from  thence  hitherto  wholly 
neglected  and  refused  so  to  do.  By  reason  whereof  the  plaintiffs,  assignees  as  afore- 
said, have  lost  and  been  deprived  of  divers  great  gains  and  profits,  which  they  might 
and  would  [323]  have  derived  from  the  receipt  and  sale  of  the  said  linseed,  and  from 
the  loading  and  shipping  of  the  same,  and  the  conveying  thereof  on  board  the  said 
vessel,  and  have  suffered  great  damage  from  the  said  vessel  not  being  loaded  with 
the  said  linseed,  and  being  detained  at  Odessa  aforesaid  for  a  long  time,  to  wit,  two 
months ;  and  although  the  defendant,  before  the  making  of  the  request  hereinafter 
mentioned,  to  wit,  on  &c.,  had  notice  of  the  said  bankruptcy  of  the  said  Thomas 
Harris,  and  that  the  plaintiffs  were  duly  appointed  assignees  of  his  estate  and  effects 
as  aforesaid,  within  a  reasonable  time  after  the  arrival  of  the  said  vessel  at  Odessa 
aforesaid,  to  wit,  on  &o.,  and  from  thence  for  a  long  and  reasonable  time,  were  ready 
and  willing,  and  then  tendered  and  offered,  to  pay  the  defendant  for  the  said  linseed, 
at  the  rate  and  in  manner  aforesaid,  and  then  requested  the  defendant  to  hand  over 
to  them  bills  of  lading  for  the  said  linseed  in  London  aforesaid,  or  to  deliver  to  them, 
assignees  as  aforesaid,  in  London  aforesaid,  the  said  linseed  ;  yet  the  defendant  did 
not  nor  would,  when  so  requested,  or  at  any  time,  hand  over,  and  hath  not  hitherto 
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handed  over  to  the  plaintiffs,  assignees  as  aforesaid,  the  said  bills  of  lading,  or  any 
bill  or  bills  of  lading,  for  the  said  linseed,  and  hath  not,  from  the  time  of  the  making 
of  the  said  promise,  delivered  to  the  said  Thomas  Harris  before  his  bankruptcy,  or 
to  the  said  plaintiffs,  assignees  as  aforesaid,  since  the  bankruptcy  of  the  said  Thomas 
Harris,  the  said  linseed  or  any  part  thereof,  or  any  linseed  in  pursuance  of  his  said 
promise,  but  hath  hitherto  whollv  neglected  and  refused  so  to  do. 

Plea.  That  the  plaintiffs,  as  the  assignees  of  the  said  Thomas  Harris,  did  not  at 
any  time,  within  a  reasonable  time  after  the  bankruptcy  of  the  said  Thomas  Hariis  and 
the  arrival  of  the  said  vessel  off'  Odessa  as  aforesaid,  give  notice  to  the  defendant  of 
their  intention  to  adopt  the  said  contract  for  the  purchase  of  the  said  linseed,  and  to 
abide  by  the  terms  thereof ;  but  on  the  contrary  thereof,  [324]  the  plaintiffs  therein 
wholly  failed  and  made  default,  and  by  reason  thereof  the  defendant  then  became  and 
was  wholly  discharged  from  all  liability  to  fulfil  the  same.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  defendant  has  not  by  his  said  plea 
traversed  or  denied  any  matter  of  fact  alleged  by  the  plaintiff's  ;  but  has  introduced 
matters  of  fact  not  alleged  or  necessarj'  to  be  alleged,  and  upon  which  no  material 
issue  can  be  taken  ;  and  also  for  that  the  plea  is  uncertain,  in  alleging  that  the  plaintiffs 
wholly  failed  and  made  default,  without  setting  forth,  with  sufficient  clearness,  in  what 
matter  or  thing  the  plaintiffs  so  failed  or  made  default ;  and  also  for  that  the  said  plea 
is  argumentative,  in  alleging  that  the  defendant  became  wholly  discharged  from  all 
liability  to  fulfil  the  said  contract,  without  setting  forth  any  sufficient  ground  for  such 
discharge  ;  and  also  for  that  the  said  plea  is  uncertain  and  illusory  in  the  form  in 
which  it  is  alleged  that  the  plaintiff's,  as  assignees  as  aforesaid,  did  not  give  notice  of 
their  intention  to  adopt  the  contract ;  and  also  for  that  the  said  plea  is  no  answer  to 
the  first  breach,  but  is  in  other  respects  uncertain,  evasive,  argumentati\'e,  and 
insufficient. 

The  objections  insisted  upon  by  the  plaintiffs  were  : — that  the  fact  of  the  plaintiffs 
not  having  given  notice  of  their  adoption  of  the  contract,  is  no  answer  to  the  first 
breach,  viz.,  not  loading  the  linseed  on  board  the  vessel.  Also,  that  the  plea  is  bad 
in  not  alleging  that  the  defendants  were  ready  and  willing  to  load  the  linseed  on 
board  the  vessel,  in  case  they  had  received  notice  :  and  that  it  is  also  bad  for  the 
special  grounds  set  forth  in  the  demurrer. 

The  defendant  contends,  first,  that  the  action  ought,  under  the  circumstances 
alleged,  to  have  been  brought  in  the  name  of  the  bankrupt,  and  not  in  the  name  of 
the  assignees.  Secondly,  that  there  is  a  misjoinder  of  breaches,  in  this,  that  the  first 
gives  the  plaintiff's,  as  assignees,  no  [325]  right  of  action,  whereas  the  last  breach  may 
do  so.  Thirdly,  that  the  request  to  deliver  the  linseed,  in  the  first  breach,  is  not 
shewn  to  have  been  made  by  any  person  with  competent  authority,  and  in  behalf  of 
the  plaintiffs  in  their  capacity  of  assignees  ;  nor  does  it  appear  that  they  then  were 
assignees,  but  it  alleges  that  the  defendant  had  notice  of  the  bankruptcy,  and  there- 
fore alleges  the  very  ground  on  which  he  was  entitled  to  object  to  deliver  according 
to  the  contract. 

The  case  was  argued  in  Michaelmas  Term  last,  by  Cleasb3',  for  the  plaintiffs,  and 
by  R.  V.  Richards,  for  the  defendant. 

The  arguments  are  so  fully  stated  and  discussed  in  the  judgments  delivered,  that 
it  is  not  necessary  to  detail  them  at  length  ;  but  the  following  cases  were  cited  and 
commented  upon: — JVright  v.  Fairjuld  (2  B.  &  Adol.  727),  Srhondler  v.  JFuce 
(1  Campb.  487),  Hancock  v.  Caffyn  (8  Bing.  358;  1  M.  &  Scott,  521),  Smith  v.  Coffin 
(2  H.  HI.  444),  Bomman  v.  Naxh  (9  B.  &  Cr.  145),  Marsh  v.  irool  (id.  659),  and 
Laurence  v.  Knowles  (5  Bing.  N.  C.  399  ;  7  Scott,  381). 

The  Court  took  time  to  consider,  and  there  being  a  difference  of  opinion  amongst 
the  .hidges,  they  now  delivered  their  judgments  seriatim. 

Hoi,FE,  B.  The  plaintiffs  in  this  cause  arc  the  assignees  of  Thomjis  Harris,  a 
bankrupt. 

The  declaration  states,  that  Harris,  before  his  bankruptcy,  agreed  to  buy  from  the 
defendant  about  2000  quarters  of  linseed,  free  on  board  at  Odessa,  at  30s.  lOd.  per 
quarter,  the  shipment  to  be  made  on  board  the  buyer's  vessel  on  arrival  at  Odessa, 
which  vessel  was  to  be  forthwith  chartered  for  thence,  and  the  amount  of  the  invoice 
was  to  be  paid  on  handing  over  the  .same  and  the  bills  of  lading  to  the  buyers  in 
London. 

The  declaration  then  states  mutual  promises  by  Harris  [323]  and  the  defendant, 
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according  to  the  terras  of  that  agreement,  and  goes  on  to  aver  that  Harris,  in  part 
performance  &c.,  dispatched  a  vessel  to  Odessa,  which  arrived  there  in  a  reasonable 
time,  and  was  ready  to  receive  the  linseed  on  board  ;  that  before  its  arrival  Harris 
had  become  bankrupt;  but  the  master  of  the  ship  was  ready  and  offered  to  receive 
the  linseed  on  board,  and  to  give  bills  of  lading  pursuant  to  the  agreement ;  that  the 
defendant  refused  to  deliver  the  linseed  on  board,  or  any  part  thereof,  by  reason 
whereof  the  plaintifls,  as  assignees  of  Harris,  have  suffered  damage,  &c.  The  declara- 
tion then  goes  on  to  state  that  the  plaintiffs  afterwards,  within  a  reasonable  time  after 
the  arrival  of  the  vessel  at  Odessa,  gave  notice  to  the  defendant  of  their  being  ready 
and  willing  to  pay  for  the  linseed  on  delivery  in  London  according  to  the  agreement ; 
3'et  the  defendants  refused  to  deliver,  &c.,  &c. 

To  this  declaration  the  defendant  has  pleaded,  that  the  plaintiffs  did  not,  within  a 
reasonable  time  after  the  arrival  of  the  vessel  at  Odessa,  give  notice  to  the  defendant 
of  their  intention  to  adopt  the  contract. 

The  plaintiffs  have  demurred  to  this  plea,  and  have  assigned  several  causes  of 
demurrer,  all  founded  on  the  principle  that  the  plea  attempts  to  raise  an  immaterial 
issue. 

On  the  argument  of  this  case  in  last  Michaelmas  Term,  it  was  contended  on  the 
part  of  the  defendant,  first,  that  the  declaration  does  not  state  a  case  which  gives  a 
right  of  action  to  the  assignees  ;  and  secondly,  that  if  it  does,  then  the  plea  discloses 
a  good  defence. 

I  am  of  opinion  that  neither  of  these  propositions  can  be  supported. 

As  to  the  first  point,  the  validity  of  the  declaration  :  it  is  clear  that  assignees 
of  a  banki'upt  are  entitled  to  the  benefit  of  all  contracts  entered  into  by  the  bankrupt, 
and  which  are  in  fieri  at  the  time  of  the  bankruptcy.  They  may  elect  to  adopt  or 
reject  such  contracts,  according  as  they  are  [327]  likely  to  be  beneficial  or  onerous  to 
the  estate.  In  no  case  can  the  party  who  contracted  with  the  bankrupt  set  up  the 
bankruptcy  against  the  assignees,  as  a  reason  for  not  doing  what  he  has  agreed  to  do. 
Where,  indeed,  the  payment  of  money  or  performance  of  any  other  duty  by  the  bank- 
rupt forms  a  condition  precedent  to  the  doing  of  the  act  which  the  contracting  party 
has  agreed  to  do,  there,  unless  the  money  is  paid  or  duty  performed,  either  by  the 
bankrupt  or  his  assignees,  it  is  plain,  on  principles  altogether  independent  of  any 
questions  arising  from  bankruptcy  or  insolvency,  that  no  obligation  exists  on  the  other 
party  to  perform  his  part  of  the  engagement.  But  no  objection  of  this  sort  can  be  set 
up,  except  in  the  case  of  a  mere  contract  for  the  sale  and  delivery  of  goods,  until  the 
time  has  arrived  when  the  party  seeking  the  benefit  of  the  contract  fails  to  do  some- 
thing which  according  to  its  provisions  he  ought  to  do.  Until  default,  no  such  objec- 
tion arises,  even  where  the  whole  matter  rests  in  fieri ;  but  much  less  can  such  a 
course  be  pursued  where,  as  in  the  present  case,  the  declaration  shews  that  a  part, 
and  probably  no  inconsiderable  part,  of  the  contract  has  actually  been  already 
performed  by  the  plaintifi's,  or  rather  by  the  bankrupt  whom  the  plaintiffs  represent. 
For  it  will  be  observed,  that  in  this  case  the  first  act  to  be  performed  under  the  con- 
tract was  the  sending  of  a  ship  to  Odessa.  This  was  actually  done  at  the  cost  and 
risk  of  the  bankrupt.  If  the  argument  of  the  defendant  be  well  founded,  the  bank- 
rupt or  his  estate  must  sustain  the  loss  occasioned  by  his  having  thus  far  fulfilled  his 
part  of  the  contract. 

It  was  endeavoured  to  liken  this  to  a  case  of  stoppage  in  transitu,  to  which  it  was 
supposed  to  bear  a  strong  analogy.  But  it  does  not  appear  to  me  that  any  such 
analogy  exists.  Where  a  vendor  of  goods  has  put  them  into  the  hands  of  a  carrier, 
in  order  to  their  being  by  him  forwarded  and  delivered  to  the  vendee,  then,  if  the 
vendee  before  actual  delivery  to  him  becomes  insolvent,  the  vendor  has  a  right  [328] 
to  resume  tiie  possession  with  which  he  had  previously  parted.  It  may  be  conceded, 
that  the  same  circumstances  which  would  justify  a  seller  in  stopping  the  goods  in 
transitu,  will  also  warrant  his  retaining  them  before  the  transitus  has  commenced, 
where  nothing  remains  to  be  done  but  to  deliver  the  goods  to  the  purchaser.  But 
here  the  pi'oposed  transit  of  the  linseed  from  Odessa  to  London  was  not,  as  it  seems 
to  me,  a  transitus  within  the  meaning  of  the  doctrine  relative  to  stoppage  in  transitu. 
I  consider  it  to  be  of  the  very  essence  of  that  doctrine,  that  during  the  transitus  the 
goods  should  be  in  the  custody  of  some  third  person,  intermediate  between  the  seller 
who  has  parted  with,  and  the  Iniyci'  who  has  not  yet  acquired,  actual  possession.  In 
this  case  the  linseed  was  to  be  brought  to  London,  not  in  the  ordinary  course  of 
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delivery  b)'  a  seller  to  a  buyer,  but  under  the  terms  of  a  special  contrHct,  whieh 
reserved  to  the  defendant,  the  seller,  the  exclusive  control  over  it  by  means  of  the 
bills  of  lading.  It  was  one  of  the  terms  of  the  contract,  that  the  defendant  should  in 
a  certain  stipulated  mode  cause  the  linseed  to  be  transported  to  London,  in  order  that 
it  might  there  be  by  him  delivered  at  a  price  agreed  upon  to  the  bankrupt.  This  the 
defendant  was  bound  to  do,  in  the  same  wa}'  as  if  he  had  agreed  to  do  any  other  act ; 
as  for  instance,  to  build  a  ship,  to  manufacture  goods,  or  the  like ;  and  he  had  no 
right  to  anticipate  that  when  he  had  performed  his  part  of  the  contract,  the  bankrupt, 
with  whom  he  had  contracted,  would  not  by  himself  or  his  assignees  perform  what  he 
had  agreed  to  do.  If  the  contract  was  beneficial  to  the  bankrupt,  the  assignees  would 
of  course  adopt  it ;  if  it  was  onerous,  then  the  defendant  would  have  to  look  to  the 
bankrupt  himself,  the  sole  party  with  whom  he  contracted,  and  whose  liability  would 
continue  notwithstanding  the  bankruptcy,  as  was  est;iblished  by  the  Ciise  of  Bvurmun 
V.  Nagh  (9  B.  &  C.  Ii5).  On  these  [329]  grounds  I  think  the  declaration  discloses 
a  state  of  facts  which  gives  the  plaiutiHs  a  right  of  action. 

Supposing  this  to  be  so,  then  the  only  other  question  is,  whether  the  plea  states 
matter  which  destroys  the  right  of  action  appearing  on  the  declaration  :  I  think  it 
does  not.  All  beneficial  interests  in  the  bankrupt  are  by  operation  of  law  transferred 
to  the  ;issignees,  including  such  a  right  of  action  as  exists  in  the  present  case.  The 
assignees  have  the  right  of  adopting  or  repudiating  the  contracts  of  the  bankrupt, 
according  as  they  may  think  them  likely  to  prove  beneficial  or  the  contrary.  The 
proposition  implied  and  asserted  by  this  plea  is,  that  the  assignees  are  not  entitled  to 
the  benefit  of  the  bankrupt's  contracts,  unless,  within  a  reasonable  time,  they  give 
notice  of  their  intention  to  adopt  them.  But  for  this  proposition  I  find  no  warrant 
either  in  the  statutes  or  the  decided  cases.  All  that  the  assignees  are  bound  to  do, 
is,  to  fulfil  the  bankrupt's  part  of  the  engagement  when  the  proper  time  arrives.  If 
they  expressly  waive  the  contract,  or  without  anj-  express  waiver,  if  at  the  proper 
time  they  omit  to  do  what,  by  the  terms  of  the  contract,  they  are  bound  to  do,  in  the 
first  case  they  certainly  will,  and  in  the  second  they  probably  may,  absolve  the  other 
party  from  all  obligation  towards  the  assignees.  But  in  such  a  case  the  proper  course 
for  the  defendants  would  be  to  plead,  not  that  the  assignees  had  not  given  notice  of 
adopting  the  contract,  but  that  they  had  repudiated  it,  of  which  the  express  waiver 
certainly  would,  and  the  implied  waiver,  by  omitting  to  do  what  they  ought  to  do, 
might,  under  the  circumstances,  afford  sutiScient  evidence.  In  this  case  it  is  not 
alleged  by  the  plea  that  there  w;is  any  express  waiver,  or  any  implied  waiver,  by 
omitting  to  perform  any  part  of  the  contract,  which,  as  representing  the  bankrupt, 
they  were  bound  to  perform  ;  and  on  the  contrary,  it  is  clear,  from  the  pleadings, 
that  they  were  always  ready  to  do  all  which  the  bankrupt  would  have  been  bound  to 
do :  and  I  therefore  think  that  nothing  is  [330]  stated  in  the  plea  defeating  the 
plaintitis'  right  of  action  as  disclosed  in  the  declaration,  and  consequently  that  judg- 
ment ought  to  be  for  the  plaintitTs. 

GuKNEY,  B.  The  case  of  the  plaintiff's  stands  upon  the  12th  and  63rd  sections  of 
the  Bankrupt  Act,  6  Geo.  4,  c.  16.  The  12th  section  of  the  act  specifies  the  property 
of  the  bankrupt  which  the  commissioners  shall  have  power  to  dispose  of.  "All  his 
money,  fees,  offices,  annuities,  goods,  chattels,  wares,  merchandise,  and  debts,  where- 
soever they  may  be  found  or  known." 

The  G3rd  section  vests  the  bankrupt's  pioperty  in  his  assignees.  The  words  are, 
"all  the  present  and  future  estate  of  the  bankrupt,  wheresoever  the  same  ma}'  be 
found  or  known,  and  all  debts  due  or  to  be  due  to  the  bankrupt."  Although  the 
words  in  these  two  sections  are  not  precisely  the  same,  the)'  must  be  considered  as 
denoting  the  same  matters. 

The  object  of  the  act,  as  stated  by  Lord  Tenterden,  in  the  case  of  IFnght  v. 
Fairfield,  is  to  give  the  assignees,  for  the  advantage  of  the  creditors,  every  beneficial 
matter  belonging  to  the  bankrupt's  estate. 

What,  then,  is  this  Ciise  !  The  declaration  states  that  Harris,  the  bankrupt,  had 
entered  into  a  contract  with  the  defendant,  that  he  (the  liankrupt)  would  charter  and 
send  a  vessel  to  Odessa  to  receive  a  cargo  of  linseed  ;  that  the  defendant  contracted 
to  deliver  the  said  cargo  on  board,  upon  the  arrival  of  the  vessel  at  Odessa,  and  that 
bills  of  lading  were  to  be  made  out  to  defendant's  order,  and  the  bankrupt  contracted 
to  pay  for  the  linseed  in  ready  money,  on  receiving  the  invoice  and  the  bills  of  lading 
in  London.    That  in  part  fulfilment  of  this  contract,  the  bankrupt  did  charter  and  send 
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a  vessel  to  Odessa  to  receive  the  caigo ;  that,  prior  to  the  airival  of  the  vessel  at 
Odessa,  the  bankruptcy  of  Harris  occurred  ;  that  the  master  of  the  vessel,  as  agent 
for  the  assignees,  requested  the  defendant  to  ship  [331]  and  deliver  the  linseed,  which 
he  neglected  and  refused  to  do. 

It  is  contended  by  the  defendant,  that  the  bankruptcy  absolved  him  from  the 
performance  of  his  part  of  the  contract. 

I  do  not  think  that  it  had  that  effect. 

If  the  bankrupt  had  not  chartered  and  sent  the  vessel  to  Odessa,  he  would  have 
been,  notwithstanding  his  bankruptcy,  liable  to  an  action  for  a  breach  of  contract. 
Here  he  had  performed  his  part  of  the  contract,  so  far  as  it  could  at  that  time  be 
performed.  He  had  chartered  and  sent  a  vessel.  He  must  thei'eby  have  incurred 
considerable  expense.  If  he  could  not,  in  his  own  name,  have  insisted  on  the  perform- 
ance of  the  contract,  because  he  was  divested  of  his  property  and  his  rights,  I  think 
that  it  follows  that  his  assignees,  who  had  become  his  representatives,  may  enforce 
the  contract,  it  being  a  contract  beneficial  to  the  estate,  and  one  in  which  the  creditors 
had  an  interest. 

The  defendant  was  not  required  to  place  the  property  in  the  hands  of  the  bankrupt, 
or  even  in  the  hands  of  the  assignees  ;  and,  to  come  in  for  a  dividend,  the  defendant 
would  have  still  preserved  his  control  over  the  cargo,  inasmuch  as  the  bills  of  lading 
were  to  be  in  his  own  name,  and  the  cargo  was  not  to  be  delivered  in  London  until 
payment  was  made  in  ready  money. 

It  is  contended  by  the  defendant  that  this  resembles  the  case  of  stoppage  in  transitu. 
Stoppage  in  transitu  stands  alone  in  our  law.  It  is  founded  in  strict  justice  A 
person  who  has  sold  and  sent  off  goods  to  a  purchaser  may,  on  the  bankruptcy  or 
insolvency  of  the  purchaser,  repossess  himself  of  the  goods,  if  he  can  do  .so  before 
they  have  arrived  at  the  end  of  their  journey.  This  is  to  prevent  his  goods  from 
being  thrown  into  the  mass  of  an  insolvent  estate,  leaving  him  to  come  in  for  a 
dividend  with  the  creditors  in  general,  who  would  thus  have  the  benefit  of  his  goods. 

[332]  The  case  before  the  Court  bears  no  resemblance  to  this.  This  linseed,  if  it 
had  not  been  stopped  by  the  defendant,  would  not  have  gone  towards  a  dividend  iu 
the  bankrupt's  estate,  leaving  the  defendant  to  come  in  for  his  share  of  that  dividend; 
but  the  estate  would,  as  in  justice  it  ought,  have  received  the  benefit  of  a  beneficial 
contract  made  by  the  bankrupt,  and  which  contract  has  become  beneficial  by  means 
of  the  expense  which  he  incurred  in  chartering  and  sending  the  vessel  to  Odessa. 

If  the  declaration  is  suflicient,  the  only  remaining  question  is,  whether  the  defen- 
dant's plea  is  an  answer  to  it,  and  I  think  that  it  is  not. 

The  plea  is,  that  the  plaintiffs  (the  assignees)  did  not,  within  a  reasonable  time 
after  the  bankruptcy,  give  notice  to  the  defendant  of  their  intention  to  adopt  the 
contract.  That  is  no  answer  to  the  plaintiffs'  declaration,  which  alleges  that  he  had 
notice  of  the  arrival  of  the  vessel  at  Odessa,  and  that  the  master  of  the  vessel,  as 
agent  for  the  assignees,  within  a  reasonable  time  after  the  arrival,  requested  him  to 
ship  the  cargo,  which  he  neglected  and  refused  to  do. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  should  be  for  the  plaintiffs. 

Pakke,  B.  In  this  case  the  assignees  sue  on  a  contract  made  between  the  defen- 
dant and  the  bankrupt,  by  which  the  bankrupt  contracts  to  charter  and  send  a  vessel 
from  London  to  Odessa,  and  the  defendant  to  sell,  and  ship  on  board  there,  on  the 
arrival  of  the  vessel,  a  cargo  of  linseed,  the  bills  of  lading  for  which  were  to  be  made 
deliverable  to  the  defendant's  order  (so  as  to  preserve  his  lien  for  the  price),  and  the 
bankrupt  was  to  pay  the  price  in  ready  money,  on  receiving  the  invoice  and  bills 
of  lading  in  London.  The  declaration  assigns  as  a  breach,  the  non-shipment  of  the 
cargo  at  Odessa,  where  the  vessel  arrived  after  the  bankruptcy,  of  which  it  is  stated 
the  defendant  had  notice.  [333]  The  plea  avers,  that  the  assignees  did  not,  within  a 
reasonable  time  after  the  bankruptcy,  and  after  the  arrival  at  Odessa,  give  notice  to 
the  defendant  of  their  intention  to  adopt  the  contract ;  and  there  is  a  demurrer  to 
this  plea,  which  raises  two  questions — first,  whether  the  matter  contained  in  the  plea 
is  an  answer  to  the  action — and  secondly,  whether  the  declai'ation  discloses  a  good 
cause  of  action. 

I  am  of  opinion  that  the  assignees  are  entitled  to  recover. 

There  can  be  no  doubt  that  the  effect  of  the  assignment  under  6  Geo.  4,  c.  16, 
ss.  12  A  63,  is  to  vest  in  the  assignees,  to  use  the  language  of  Lord  Teiiterdeu  in 
JVright  v.  Fairjield  (2  B.  &  Ad.  7-32),  every  beneficial  matter  belonging  to  the  bank- 
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rupt's  estate,  and,  amongst  the  rest,  the  light  of  enforcing  unexecuted  contracts,  by 
which  benefit  may  accrue  to  that  estate,  and  such  as  may  be  performed  on  the  part 
of  the  bankrupt  by  the  assignees  :  such,  in  short,  as  would  pass  as  part  of  his  peisonal 
estate  to  his  executors  if  he  had  died,  which  would  not  include  that  description  of 
contract  (Evans's  Stat.,  vol.  4,  pp.  2,  328)  where  the  personal  skill  or  conduct  of  the 
bankrupt  would  form  a  material  part  of  the  consideration.  In  order  to  enforce  these 
contracts,  it  is  only  necessary  that  the  assignees  should  perform  all  that  the  bankrupt 
was  bound  to  perform,  as  precedent  or  contemporary  conditions,  at  the  time  when  he 
was  bound  to  perform  them,  and  the  bankruptcy  has  no  other  effect  on  the  contracts, 
than  to  put  the  assignees  in  the  place  of  the  l^ankrupt,  neither  rescinding  the  obliga- 
tions on  either  party,  nor  imposing  new  ones  nor  anticipating  the  period  of  perform- 
ance on  either  side. 

If  the  assignees  do  all  that  the  banki-upt  ought  to  have  done,  they  may  recover 
against  the  contractor  the  damages  which  the  Itankrupt  himself  could  have  recovered 
if  he  had  performed  his  contract ;  if  they  omit  to  do  so,  they  lose  the  benefit  of 
the  contract,  and  the  other  contracting  party  [334]  has  his  remedy  against  the 
bankrupt,  to  which  the  certificate  is  no  bar:  Bomman  v.  Nash  (9  B.  &  C.  145). 

To  apply  this  to  the  present  case,  the  bankrupt  having  already  performed  the 
first  part  of  his  contract,  by  sending  a  ship  to  Odessa,  the  next  thing  was  that  the 
ship  should  be  ready  to  receive  the  cargo  on  board.  This  was  also  done,  and  as 
the  defendant  refused  to  load  the  ship,  there  was  a  breach  of  contract,  for  which 
the  assignees  could  sue,  for  the  performance  of  it  would  have  been  beneficial  to 
the  bankrupt's  estate,  and  would  have  been  the  only  mode  by  which  the  outlay  in 
chartering  and  sending  the  vessel  could  be  repaid.  The  assignees  were  not  bound  to 
pay,  or  to  be  leady  to  pay,  the  price  until  the  arrival  of  the  cargo  in  London,  and 
delivery  of  invoice  and  bill  of  lading — a  period  which  had  not  yet  arrived.  This  part 
of  the  case  appears  to  me  to  be  perfectly  clear,  and  consequently  the  plea,  which  is 
framed  on  the  supposition  that  the  law  recjuires  the  assignees  to  give  express  notice, 
in  a  rea.sonable  time  after  the  bankruptcy,  of  their  adoption  of  the  contract,  is  bad. 
The  law  only  requires  them  to  perform  the  bankrupt's  part  of  it  as  and  when  he 
should  have  done  it  himself. 

But  it  is  said  that  the  declaration  itself  discloses  a  sufficient  reason  for  the  non- 
performance of  the  contract,  because  it  states  the  bankruptcy,  and  notice  of  it,  before 
the  time  for  loading  the  cargo  ;  and  it  is  said  that  by  analogy  to  the  doctrine  of 
stoppage  in  transitu,  the  defendant  might,  on  the  receipt  of  that  notice,  decline  to 
proceed  to  fulfil  the  engagement  on  his  part. 

But  the  doctrine  of  stoppage  in  transitu  applies  only  to  the  case  of  goods  sold  and 
delivered  ;  for  the  delivery  to  a  carrier  or  middle  man  is  a  delivery  to  the  party,  and 
in  cases  of  bankruptcy  and  insolvency,  the  law,  founded  on  an  equitable  piineiple, 
permits  the  un|)ai(l  vendor,  at  any  [335]  time  before  the  arrival  of  the  goods  at  their 
place  of  destination,  or  the  vendee's  actual  possession,  to  resume  possession,  and  put 
himself  in  the  same  position  as  if  he  had  not  parted  with  it  (whether-  it  enables  him 
also  to  rescind  the  contract,  is  a  point  yet  unsettled  (see  Clay  v.  Harrinon,  10  B.  &  C. 
99),  and  which  I  need  not  now  discuss). 

But  this  privilege  in  case  of  bankruptcy  or  insolvency,  (for  it  belongs  to  both  alike), 
has  never  yet  been  extended  further  thair  to  allow  r-esumption  of  possessiorr  after  the 
contract  was  complete  by  delivery,  and  to  undo  as  it  were  the  delivery  ;  ther-e  is  no 
tr-acc  of  any  authority  foi'  saying,  that  bairkrirptcy  or  insolvency  excuses  the  party 
contracting  with  the  bankrarpt  fr'om  perfoi'ming  arry  other  uirexecuted  part  of  his 
contr'act. 

To  allow  a  per'son  to  r'etir'e  fr'om  his  agi'ecment  bcfor-e  it  is  executed,  aird  the  goods 
ready  to  lie  delivered,  is  to  deprive  the  barrkrupt,  ami  those  who  represent  him,  of  all 
power  to  have  the  goods,  on  payment  of  the  sti])irlated  price,  and  would  work  the 
gr-eatest  injustice  where  the  banki'upt  had  already  incun'cd  experrse. 

If  there  were  a  contract  to  build  a  vessel  for'  the  bankruj)t,  he  supplying  a  part 
of  the  timber-,  and  paying  the  price  by  instalments,  the  last  orr  delivery,  and  the 
bankruptcy  occur  after  the  timber  has  been  supplied,  and  some  instalments  paid,  arrd 
before  the  vessel  is  complete,  it  could  irot  be  conterrded  for  arr  instant,  that  the  builder 
could  refuse  to  complete  his  contract  on  the  gr-ound  of  that  bankruptcy,  and  render 
all  the  pre\ ioirs  experrse  of  the  bankrupt  irrravailiirg  ;  arrd  yet  that  case  is  in  principle 
similar  to  the  prx'serrt.     The  barrkrupt  has  irrcirrr-ed  the  experrse  of  chartering  a  ship; 
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is  the  defendant  to  be  at  liberty  to  refuse  to  perform  what  he  has  engaged  to  do,  on 
the  speculation  that  the  bankrupt  or  his  assignees  will  not  pay  1  The  amount  of  the 
bankrupt's  expense  is  immaterial,  [336]  and  it  might  happen,  in  the  case  of  articles 
of  great  bulk,  that  the  cost  of  the  vessel  out  and  home  constituted  a  very  large  part 
of  the  value  of  the  goods  here ;  is  the  bankrupt  to  incur  the  expense,  and  the  defen- 
dant to  be  at  liberty  to  refuse  to  deliver  on  board  and  throw  the  whole  of  it  on 
the  estate  l 

It  appears  to  me,  that  these  questions  must  be  answered  in  the  negative. 

The  only  authority  cited  in  the  argument  for  the  position,  that,  in  ease  of  an 
unexecuted  contract,  an  intervening  bankruptry  excuses  the  performance,  is  the  case 
of  Marsh  V.  H'ood  (9  B.  &  C.  659).  It  is  enough  to  say,  that  it  was  decided  on  the 
ground  that  the  property  in  the  subject-matter  of  the  dispute  was,  by  the  bankruptcy, 
taken  out  of  the  bankrupt,  and  the  submission  was  therefore  no  longer  mutual,  and 
not  on  the  principle  that  bankruptcy  dissolves  the  contract. 

For  the  above  reasons  I  am  of  opinion,  that  the  plaiutift'is  entitled  to  our  judgment 
on  this  demurrer. 

Lord  Abinger,  C.  B.  This  case  arises  upon  the  pleadings,  which  present  the 
following  state  of  facts  : — That  the  bankrupt  Harris  had  agreed  to  buy  of  the  defen- 
dant about  2000  quarters  of  Odessa  linseed,  at  the  price  of  30s.  lOd.  per  quarter, 
free  on  board,  to  be  delivered  by  the  defendant  at  Odessa  on  board  of  a  ship  which 
Harris  was  to  charter  for  the  purpose  of  receiving  the  same  ;  the  invoice  and  bills  of 
lading  were  to  be  sent  by  the  defendant  to  London,  and  the  price  was  to  be  paid  by 
Harris  upon  their  delivery  to  him  in  cash  :  that  the  bankrupt  did  accordingly  charter 
a  ship,  which  arrived  at  Odessa  after  he  became  bankrupt,  of  which,  as  well  as  of  the 
bankruptcy,  the  defendant  had  notice,  and  that  he  afterwards  was  applied  to  by 
the  master  of  the  vessel,  as  agent  of  the  plaintiffs,  to  ship  the  goods,  which  he 
refused  to  do.    , 

[337]  Upon  this  contract  it  is  manifest  that  the  defendant  was  to  part  with  the 
possession  of  his  goods  of  great  value,  upon  the  faith  that  the  buyer,  at  a  future  day, 
when  the  bills  of  lading  should  arrive  in  London,  would  pa}'  him  for  them.  If  he 
had  actually  shipped  the  goods  before  he  had  notice  of  the  bankruptcy,  and  the 
bankruptcy  had  occurred  afterwards,  I  think  he  might  have  stopped  the  goods  in 
their  progress  to  the  buyer,  had  it  been  in  his  power  to  do  so ;  and  if  the  goods  had 
actually  arrived  at  their  destination,  he  might  still  have  refused  to  hand  over  the  bills 
of  lading  and  invoice  till  the  price  was  paid.  The  question  then  is,  whether  under 
the  actual  circumstances  he  was  compellable  by  law,  knowing  that  the  bankrupt 
could  not  pay  him,  to  expose  himself  to  the  risk  of  freight  and  insurance,  and  sending 
his  goods  perhaps  to  a  falling  market,  upon  the  chance  only  of  its  suiting  the  interest 
or  the  pleasure  of  the  assignees  to  pay  him.  For  it  has  not  yet  been  contended  that 
they  were  bound,  or  could  have  been  compelled,  to  pay  him. 

I  am  of  opinion  that  it  follows  from  the  right  of  the  vendor  to  stop  the  goods  in 
transitu,  if  he  hears  of  the  bankruptcy  of  the  vendee  before  their  delivery,  that  he 
has,  a  fortiori,  a  right  to  refuse  to  part  with  the  possession  of  them  at  all,  if  he  has 
notice  of  the  bankruptcy  whilst  they  remain  in  his  actual  possession.  I  think  that 
the  mere  insolvency  of  the  vendee  would  have  been  a  bar  to  any  action  brought  by 
him  under  these  circumstances  ;  and  if  he  could  not,  by  reason  of  his  mere  insolvency, 
have  maintained  an  action  for  the  refusal  to  ship  the  goods,  that  no  right  to  maintain 
such  an  action  vested  in  his  assignees  by  the  event  of  his  subsequent  bankruptcy. 

Having  the  misfortune  to  ditter  with  the  other  members  of  this  Court  upon  this 
question,  I  think  it  right  to  go  somewhat  more  fully  into  the  subject  than  I  should 
otherwise  have  done. 

Although  the  question  of  stoppage  in  transitu  has  been  [338]  as  frequently  raised 
as  any  other  mercantile  question  within  the  last  hundred  years,  it  must  be  owned  that 
the  principle  on  which  it  depends  has  never  been  either  settled  or  stated  in  a  satis- 
factory manner. 

In  courts  of  equity  it  has  been  a  received  opinion  that  it  was  founded  on  some 
principle  of  common  law.  In  couits  of  law  it  is  just  as  much  the  practice  to  call  it 
a  principle  of  equity,  which  the  common  law  has  adopted.  This  was  strongly  insisted 
upon  by  Mr.  Justice  Buller,  in  his  celebrated  judgment  in  the  House  of  Lords,  in  the 
case  of  Lickhuriow  v.  Ma.sun  (4  Bro.  P.  C.  57).  It  has  also  been  said  by  Lord  Kenyon, 
that  it  was  a  principle  of  equity  adopted  by  the  common  law  to  answer  the  purposes 
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of  justice.  The  most  eminent  equitj'  lawj'ers  that  I  hiive  had  the  opportunity  of 
conversing  with  in  times  that  are  gone  by,  were  unanimous  in  repudiating  it  as  the 
offspring  of  a  court  of  equity-  The  first  case  that  occurred  upon  this  subject  affords 
some  authority  for  the  opinion  of  Mr.  Justice  Buller  and  Lord  Kenyon.  It  is  the 
case  of  Wiseman  v.  Vau'lcput  (2  Vern.  203),  in  1690.  That  was  a  bill  filcrl  by  the 
assignees  of  the  bankrupt  against  the  vendor.  The  Lord  Chancellor  directed  an 
action  of  trover  to  be  brought  by  the  plaintiffs,  upon  which  they  recovered  a  verdict. 
It  is  clear,  therefore,  that  the  rule  had  not  at  that  time  been  adopted  at  law.  The 
Lord  Chancellor  however  adopted  it  in  equity,  and,  notwithstanding  the  verdict  at 
law  for  the  plaintiffs,  made  a  decree  against  them.  The  next  case  is  that  of  Snee  v. 
Prescolt  (I  Atk.  21).  Lord  Hardwicke  again  applied  the  rule  to  a  certain  extent  in 
equity.  But  it  is  remarkable  that  he  received  evidence  of  what  was  the  custom  of 
merchants  on  this  point:  and  he  expressly  founds  his  decree  upon  the  evidence  of 
the  custom  of  merchants,  as  well  as  upon  the  justice  of  the  case.  This  decision 
occurred  about  the  year  1742  or  1713.  The  next  case  is  that  of  Ex  parte  JFilkinson, 
in  1755,  referred  to  in  B'A'juila  v.  Lambed  (Ambler,  399),  [339]  which  took  place  in 
1761.  There  the  Lord  Chancellor  again  grounded  his  decree  on  the  usage  of  merchants, 
and  stated  that  the  several  previous  decisions  which  had  taken  place  to  the  same 
effect,  had  given  great  satisfaction  to  the  merchants.  Numerous  cases  have  followed 
at  law,  shewing  that  the  right  of  stoppage  in  transitu,  under  certain  circumstances, 
is  now  part  of  the  common  law. 

Nevertheless,  owing  perhaps  to  the  doubtful  state  of  its  parentage,  many  uncsatis- 
factory  and  inconsistent  attempts  have  been  made  to  reduce  it  to  some  analogy  with 
the  principles  which  govern  the  law  of  contract,  as  it  prevails  in  this  country  between 
vendor  and  vendee.  It  is  to  be  observed,  however,  that  the  right  of  stoppage  in 
transitu  is  not  peculiar  to  the  law  of  England.  It  existed,  I  believe,  in  the  commercial 
states  of  Europe.  The  eases  I  have  already  referred  to,  shew  that  it  was  practised  in 
the  Italian  States.  That  it  existed  in  Holland  was  proved  in  a  case  tried  by  Lord 
Loughborough,  and  mentioned  by  him  in  his  judgment  in  the  case  of  Lickbarrow  v. 
Mason  (I  H.  Bl.  364).  That  it  is  the  law  of  Russia  was  also  proved  in  the  cases  of 
Inglis  V.  Ushenooml  (1  East,  515),  and  of  Bohtliiuik  v.  IngUs  (3  East,  3^1).  It  appears 
also,  on  reference  to  the  Chapitre  de  la  Faillite,  in  the  Code  Napoleon,  that  the  law  of 
France  on  this  subject  is  in  all  points  similar  to  our  own.  It  is  known  that  this 
celebrated  code  is  chiefly  a  digest  of  the  law  of  France  as  it  existed  before  the 
Revolution.  Indeed  the  right  of  stopping  in  transitu  had,  before  the  composition  or 
digest  of  that  code,  acquired  the  name  in  the  French  law  of  "  Revendication."  It  may, 
therefore,  be  presumed  to  be  a  part  of  the  law  of  merchants  which  prevails  generally 
on  the  continent.  The  proof  of  which,  from  time  to  time,  combined  with  its  manifest 
justice  and  utility,  has  at  length  introduced  it  into  the  common  law  of  England,  of 
which  the  law  merchant  properly  understood  has  always  been  reckoned  to  form  a  part. 

In  considering,  therefore,  new  (|uestions  that  may  arise  on  this  branch  of  the  law, 
I  think  it  safer  to  rely  on  the  [340]  course  and  effect  of  the  actual  decisions  that  have 
taken  place,  than  upon  the  reasoning  and  dicta  by  which  it  has  been  attempted,  not 
very  successfully,  to  develop  the  principle,  and  to  make  it  conformable  in  appearance 
and  dress,  if  I  may  say  so,  with  the  family  of  English  law  into  which  it  has  been 
adopted. 

The  first  remark  I  would  make  is,  that  amongst  the  vast  number  of  cases  discussed 
upon  this  subject,  this  is,  as  far  as  I  know,  the  first  upon  which  the  assignees  of  a 
bankrupt  vendee  of  goods  have  brought  an  action  upon  the  contract  of  sale  against 
the  vendor  for  non-delivery. 

There  is,  indeed,  an  example  of  an  action  of  trover  by  the  assignees  of  the  bankrupt 
vendee  against  the  vendor,  in  the  case  of  Hanson  v.  Meyer  (6  East,  614).  That  action 
appears  to  have  been  founded  upon  some  of  the  decisions,  that  a  delivery  of  part  of 
the  goods  sold  by  an  entire  contract  was  a  delivery  of  the  whole,  and  that  the  vendor 
could  neither  stop  in  transitu  nor  retain  the  remainder,  liecauso  the  property  of  the 
whole  became  iiidefcasibly  vested  in  the  vendee  by  the  delivery  of  a  part.  The 
plaintiff  therefore  brought  an  action  of  trover  to  recover  the  remaining  part  of  a  parcel 
of  starch  sold  by  an  entire  contract,  which  had  not  been  actually  delivered  before  the 
bankruptcy  of  the  vendee,  who  had  whilst  solvent  received  the  greater  part.  The 
Court,  iiowever,  decided  against  the  plaintiti,  upon  the  narrow  ground,  that  the  starch 
was  by  the  contract  to  be  weighed  before  it  was  delivered,  and  this  remainder,  not 
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being  weighed,  could  not  be  said  to  be  delivered.  It  is  impossible  to  read  that  case 
without  being  satisfied,  that  if  the  starch  had  been  weighed,  the  decision  would  have 
been  the  same.  However,  as  far  as  it  goes,  it  is  a  decision  that  the  assignees  of  the 
bankrupt  vendee  can  have  no  property,  as  against  the  vendor,  in  any  part  of  the 
goods  which  have  not  been  actually  delivered,  or  of  which  the  transitus  has  not 
terminated. 

[341]  But  by  the  law  of  England,  the  contract  for  the  sale  of  goods,  and  a  delivery 
to  a  carrier  in  compliance  with  the  sale,  transfers  the  property  from  the  vendor  to 
the  vendee,  and  the  property  of  a  bankrupt  vests  in  his  assignees.  Nevertheless, 
neither  the  vendee,  if  he  become  insolvent,  nor  his  assignees,  if  he  become  bankrupt, 
can  maintain  an  action  of  trover  against  the  vendor  or  his  agent,  if  the  vendor, 
before  the  arrival  of  the  goods  at  their  destination,  take  measures  to  prevent  their 
delivery  to  the  vendee  or  his  assignees. 

Without  stopping  to  inquire  whether  this  right  of  the  vendor  to  stop  the  goods 
in  transitu  be  an  equitable  lien  retained  by  him,  or  a  privilege  resulting  from  the 
latent  jus  proprietatis,  or  a  power  I'eserved  to  him  by  implication  to  rescind  the 
contract  in  eeitain  cases,  or  (which  is  perhaps  the  most  reasonable)  an  arbitrary  rule 
adopted  for  the  advantage  of  trade, — I  would  ask,  of  what  avail  is  the  exercise  of 
the  right,  if  the  insolvent  vendee,  or,  he  being  a  bankrupt,  his  assignees,  may  bring  an 
action  against  the  vendor  upon  the  original  contract  of  sale,  and  claim  damages  for  the 
non-delivery  of  the  goods  !  Is  not  the  inconsistency  of  these  rights  on  the  one  side 
and  on  the  other  a  sufHcient  proof  that  they  cannot  both  exist? 

But  it  is  said  that  the  phrase  "  stoppage  in  transitu,"  ex  vi  termini,  implies  that 
a  transitus  must  commence  before  it  can  be  exercised.  In  other  words,  that  a  vendor, 
in  order  to  secure  himself  from  the  loss  of  his  goods,  by  delivering  them  to  a  bankrupt 
vendee,  must  send  them  away,  that  he  may  exercise  the  right  of  bringing  them  back 
again,  or  of  preventing  their  delivery.  That  if  he  agrees  to  sell  goods  upon  credit, 
and  the  vendee  becomes  insolvent  before  they  are  delivered,  he  cannot  refuse  to 
deliver  them  to  the  vendee  or  his  assignees,  upon  the  application  of  the  one  or  the 
other  in  peison  ;  but  he  may  prevent  the  delivery  to  either,  if  he  will  only  take  the 
trouble  before  they  apply  to  make  the  goods  set  out  upon  their  journey — [342]  that 
he  must  deliver  them  to  a  carrier,  in  order  to  prevent  their  delivery  to  the  vendee. 

Surely  the  absurdity  of  this  conclusion  is  a  sufficient  refutation  of  the  argument. 
It  is  indeed  true  that  a  stoppage  in  transitu,  literally  speaking,  can  have  no  place 
before  a  transitus  commences.  But  the  reason  why  a  vendor  possesses  the  right  to 
stop  in  transitu  is,  that  he  is  not  bound  to  deliver  to  an  insolvent  vendee  or  his 
assignees.  If  he  were  so  bound,  he  could  not  stop  them  in  transitu,  the  right  to  do 
which  proves,  ;\  fortiori,  a  right  to  refuse  to  part  with  the  possession,  in  case  of 
insolvency  of  the  vendee.  If  indeed  it  were  true  that  the  assignees  of  a  bankrupt 
might  maintain  an  action  to  recover  damages  for  the  non-delivery  of  goods  sold  to 
the  bankrupt,  numerous  cases  must  have  occurred  in  which  it  would  have  been  their 
interest  to  do  so.  But  not  only  has  no  such  action  been  brought,  but  I  am  not  aware 
of  any  dictum  to  that  efiect  previously  to  that  of  Lord  Tenterden,  in  the  case  of 
Bowman  v.  Nash,  where,  in  support  of  an  action  clearly  maintainable  against  the 
bankrupt  for  damages  which  could  not  be  proved  under  his  commission,  by  reason  of 
his  refusal  to  accept  oils  sold  to  him  before  his  bankruptcy,  to  be  delivered  at  a  period 
which  arrived  after  his  bankruptcy,  that  learned  Judge  is  made  to  say  that  the 
contract  was  not  rescinded  by  the  bankruptcy  (which  in  one  sense  is  true),  and  that 
the  assignees  might  have  enforced  it  if  they  had  thought  tit ;  from  which  last  part  of 
that  dictum  I  must  beg  leave  entirely  to  dissent,  as  being  altogether  inconsistent  and 
irreconcilable  with  any  principle  on  which  the  right  of  stoppage  in  transitu  can  be 
founded.  Generally  speaking,  bankruptcy  is  no  discharge  of  the  bankrupt  from  an 
e.xecutory  contract  made  before  the  bankruptcy,  and  which  he  is  free  to  perform 
afterwards.  There  may  possibly  be  many  cases  which  ingenuity  may  suggest,  where, 
from  the  nature  of  the  contract  and  the  circumstances  attending  it,  the  solvent  party 
as  well  as  the  [343]  bankrupt  may  be  liable  in  equity  and  at  common  law  to  the 
performance  of  it,  or  to  the  payment  of  damages.  Each  of  these  cases  will  depend  on 
its  own  circumstances,  which  no  doubt  will  develop  some  rule  or  principle  of  law  or 
equity,  by  which  the  particular  case  is  to  be  governed. 

But  there  is  a  certain  class  of  contracts,  in  which  it  is  manifest  that  bankruptcy 
must  put  an  end  to  all  claim  of  the  bankrupt  or  his  assignees  to  the  performance  of 
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them  by  the  solvent  party-  The  contract  of  partnership  is  a  familiar  instance  ;  and 
in  every  case  where  the  motive  or  consideration  of  the  solvent  party  was  founded, 
wholly  or  in  part,  upon  his  contideuce  in  the  skill  or  personal  ability  of  the  bankrupt, 
if  the  bankrupt,  from  his  circumstances,  is  unable  to  perform  his  part,  the  assignees, 
as  it  appears  to  me,  aie  not  entitled  to  substitute  either  their  own  capacity,  or  skill, 
or  credit,  for  that  of  the  Ijankrupt.  Suppose,  for  example,  that  a  man  of  wealth,  by 
way  of  encouraging  bankers  whom  he  wishes  to  patronize,  should  agree  with  them 
for  a  certain  term  of  years  to  keep  his  cash  with  them,  upon  the  faith  of  which 
agreement  they  take  a  shop,  purchase  strong  boxes,  and  incur  other  expenses  necessary 
to  carry  on  the  trade.  Upon  their  bankruptcy,  their  assignees  would  surel}'  have 
no  right  to  insist  upon  keeping  his  cash  for  the  remainder  of  the  term,  or  upon 
their  right  to  find  him  a  banker.  An  instance  of  another  kind,  but  depending  on  the 
same  principle,  occurred  between  the  late  Sir  Walter  Scott  and  his  booksellers,  who 
had  become  bankrupts. 

He  had  engaged  to  write  a  novel,  which  they  were  to  have  the  benefit  of  publishing, 
in  consideration  of  which  they  were  to  pay  him  £4000,  for  which  they  had  given  him 
their  acceptances  in  anticipation.  Before  the  work  was  finished  they  became  bankrupt, 
whereupon  Sir  Walter  Scott  took  up  all  the  bills  he  had  negotiated.  Upon  the  con- 
clusion of  his  work,  when  it  was  ready  for  the  press,  the  assignees  contended,  that 
by  virtue  of  the  contract  they  [344]  had  a  right  to  the  profit  of  publishing  it,  which 
they  were  ready  to  undertake.  Sir  Walter  Scott  suggested  several  grounds  to  shew 
that  the  credit,  the  s-kill,  the  judgment,  integrity,  and  personal  character  and 
reputation  of  a  publisher  were  matters  of  great  importance  to  an  author,  on  which 
the  success  and  reputation  of  his  works  might  greatly  depend,  and  therefore  insisted 
that,  the  consideration  for  his  contract  having  respect  to  the  personal  credit  and 
qualities  of  the  bookseller,  he  was  by  their  bankruptcy  discharged  from  his  contract. 
I  must  own  that  his  reasoning  appeared  satisfactory  to  me  ;  but  a  more  obvious 
illustration  of  the  principle  on  which  it  rested  would  have  been  afforded  by  reversing 
the  ease,  and  supposing  that  Sir  Walter  Scott  had  been  the  bankrupt  and  his  book- 
sellers solvent,  would  they  have  been  content  to  pay  their  £4000,  and  take  the  risk  of 
publishing  a  novel  written  by  the  assignees  of  the  novelist?  Without,  therefore, 
presuming  to  suggest  any  rule  that  would  govern  all  possible  contracts  upon  the  event 
of  the  insolvency  of  either  party,  I  shall  confine  myself  to  the  single  case  of  a  contract 
for  the  sale  of  goods,  where  the  bankruptcy  or  insolvency  of  the  buyer  intervenes 
before  the  period  for  the  payment  has  arrived,  and  before  the  goods  have  come  to  the 
actual  possession  of  the  buyer  or  his  assignees,  or  to  the  ultimate  place  of  their 
destination.  In  other  words,  I  confine  myself  to  the  single  case  where  the  right  of 
stoppage  in  transitu,  after  the  tiansit  has  commenced,  may  be  exercised  :  and  it 
appears  to  me  very  plain,  that  wherever  that  right  may  be  exercised,  it  is  a  proof, 
a  fortiori,  that  the  vendor  is  discharged  by  the  insolvency  of  the  vendee  from  the 
obligation  of  delivering  the  goods  at  all,  and  consciiuently  from  the  oliligation  of 
making  the  transitus  commence. 

If  it  be  necessary  to  look  for  any  principle  on  which  this  right  depends,  it  may  be 
found  in  the  implied  condition  in  every  sale  of  goods,  that  the  buyer  if  he  lives,  or 
his  estate  if  he  dies,  will  be  able  to  pay  for  them,  'i'o  him  [345]  and  to  his  ability 
alone  the  vendor  liiists,  and  he  is  not  bound  to  take  the  credit  of  any  other  man. 
He  may,  if  he  think  fit,  dispatch  the  goofis  to  the  assignees  upon  their  reipiest,  and 
t;ike  them  for  his  paymasters  ;  but  if  he  does  so  he  makes  a  new  contract  with  them. 
In  the  case  where  the  vendor  is  not  to  part  with  his  personal  possession  of  the  goods 
till  he  is  paid,  it  is  clear  that  neither  the  bankrupt  nor  his  assignees  can  have  the 
goods  without  payment.  There  credit  is  no  part  of  the  contract,  and  the  position 
of  the  vendor  is  not  changed  by  the  insolvency.  But  where  the  goods  are  to  be 
paid  for  at  a  future  day,  or  where  the  vendor  is  to  part  with  the  actual  possession 
of  them  by  sending  them  by  a  carrier,  though  he  is  to  receive  the  money  upon 
delivery  after  their  arrival,  in  either  of  these  cases  he  trusts  to  the  credit  of  the 
bankrupt :  the  assignees  are  not  bound  to  pay  for  the  goods  when  they  arrive.  The 
vendor  has  not  contracted  either  to  give  them  credit,  or  to  take  the  risk  of  their 
responsibility  or  their  pleasure.  The  only  consideration  for  his  agreement  to  dispatch 
the  goods  is  the  credit  he  gives  to  the  personal  ability  of  the  vendee  to  pay  for  them 
when  they  arrive,  and  if  that  consideration  fails,  the  contract  is  voidable  at  his 
pleasure.     By  the  l.iw  of  France,  to  which   I  have  already  referred,  it  is  provided 
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that  the  syndics  of  the  insolvent  are  entitled  to  a  delivery  of  goods  stopped  in 
transitu,  if  they  will  pay  the  vendor  the  full  price  the  bankrupt  has  agreed  for. 
This  is  a  positive  rule  ;  and  it  must  be  understood  that  they  are  to  make  actual 
payment,  and  not  to  substitute  their  credit  or  that  of  any  other  man  for  that  of  the 
bankrupt,  for  that  would  be  a  new  contract.  The  rule  applies  to  a  case  of  actual 
stoppage  in  transitu,  where,  to  a  certain  extent,  the  vendor  has  acted  upon  the  credit 
of  the  vendee,  and  not  to  the  case  of  a  notice  of  bankruptcy  before  the  goods  are 
dispatched. 

It  is  no  new  principle  in  the  law  of  England  to  say  that  a  contract  is  void  on  the 
ground  of  fraud.  Many  cases  [346]  have  occurred  where  contracts  of  purchase,  made 
with  the  fraudulent  intent  to  cheat  the  vendoi',  and  dispose  of  the  goods  at  a  swind- 
ling price  to  raise  money,  have  been  deemed  void.  In  some  cases  such  contracts 
have  been  made  the  foundation  of  criminal  charges  of  felony  or  fraud.  If  a  man, 
intending  bankruptcy,  were  to  purchase  goods  for  the  mere  object  of  making  a  better 
dividend,  or  of  preferring  a  favourite  creditor,  without  the  least  intention  of  paying 
for  them,  I  presume,  upon  the  clear  proof  of  such  facts,  the  vendor  would  be  held 
absolved  from  his  contract.  Now  bankruptcy  and  insolvency  are  presumably'  founded 
in  intention  and  fraud,  and  the  law,  which  protects  the  vendor  in  such  a  case  from 
the  loss  of  his  goods,  by  delivery  of  them  to  a  bankrupt  or  insolvent,  may  very 
properly  be  considered  as  proceeding  on  the  principle,  that  a  contract  to  purchase 
goods  hy  one,  who  shortly  after  becomes  bankrupt  or  insolvent,  was  a  fraudulent 
contract,  and  void  as  against  the  vendor,  though  not  against  the  vendee,  who  could 
not  set  up  his  own  fraud  to  avoid  his  contract.  I  consider  the  absence  of  all  example 
of  the  assignees  of  a  bankrupt  vendee  bringing  an  action  for  the  non-delivery  of 
goods,  a  very  cogent  proof  of  the  opinion  which  has  prevailed  on  this  subject.  But 
there  is  a  case  of  an  action  brought  by  an  insolvent  vendee  again.st  the  vendor,  the 
decision  of  which  goes  the  full  length  of  establishing  the  position  I  have  laid  down, 
that  the  insolvency  of  the  vendee  discharges  the  vendor  from  the  obligation  of  parting 
with  the  goods  upon  credit.  It  is  the  case  of  Reader  v.  KnakhhuU,  tried  at  the 
Sittings  at  Westminster  after  Hilary  Term,  17t>6,  before  Mr.  Justice  Buller.  "The 
plaintifi'  declared  upon  an  agreement  by  the  defendant  to  deliver  to  him  a  quantity 
of  Manchester  cottons  The  defence  was,  that  after  making  the  contract  the  plaintiff 
had  compounded  with  his  creditors.  Mr  Justice  Buller  directed  the  jury,  that  if  they 
believed  the  plaintiff  was  really  in  such  a  situation  as  to  be  unable  to  [347]  pay  for 
the  goods,  that  was  a  good  defence  in  point  of  law  to  the  action ;  and  the  jury 
accordingly  found  a  verdict  for  the  defendant."  A  note  of  this  case  will  be  found  in 
the  report  of  Tooke  v.  Ilollingworth  (5  T.  R.  218). 

This  authority  ought  to  be  deemed  conclusive  upon  a  question  in  which  common 
sense  and  common  justice  point  to  the  same  conclusion.  Now  to  apply  the  principle 
to  the  present  case.  Is  it  a  case  in  which  the  vendor,  after  the  commencement  of  the 
transitus,  might  have  stopped  the  goods,  and  prevented  their  deliver}'  to  the  bank- 
rupt? That  it  is  .so  is  pro\ed  by  the  case  of  BohtUngk  v.  Ellis,  already  cited,  in  which, 
though  the  vendee,  by  the  contract,  was  to  charter  a  ship  and  send  it  for  the  goods, 
and  though  the  goods  were  accordingly  shipped  in  that  vessel,  it  was  held  that  the 
vendor  might  still  exercise  the  right  of  stopping  in  transitu  ;  that  case  is  indeed 
exactly  similar  to  the  present,  in  all  points  but  one,  which  makes  this  a  stronger  case 
for  the  exercise  of  the  right,  and  that  point  is,  that,  by  the  contract,  here  the  vendor 
was  to  retain  the  bills  of  lading  in  his  own  hands  till  they  were  exchanged  for  the 
money.  It  is  the  case,  therefore,  of  a  contract  to  sell  goods  to  be  delivered  at  a  future 
time,  before  which  the  vendee  becomes  bankrupt.  If,  therefore,  the  vendor  should 
ship  the  goods  before  he  has  notice  of  the  insolvency,  he-  has  a  right  to  stop  their 
deliveiy  to  the  insolvent,  who  cainiot  pay  him  for  them.  Is  he  bound,  then,  after 
previous  notice  of  the  bankruptcy,  to  send  the  goods  upon  the  chance  that  the 
assignees  maj'  take  them  and  pay  him  1  Surely  not ;  the  assignees  are  under  no 
obligation  to  pay  him  ;  they  may  refuse  to  take  the  goods  and  leave  them  on  his 
hands.  He  is,  therefore,  according  to  the  opinion  of  the  other  members  of  this  Court, 
reduced  to  this  dilemma,  that  he  is  bound  to  send  the  goods  to  London,  there  to  take 
the  chance  of  market,  which,  if  favourable,  may  tempt  the  assignees  to  receive  them, 
and  pay  the  price;  if  unfa-[348]-vourable,  must  bring  a  loss  upon  him,  even  of  the 
whole,  should  the  price  not  be  equal  to  the  freight.  Whereas  the  very  object  of  his 
contract  was,  to  sell  for  a  fixed  price,  and  have  nothing  to  hazard. 
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Under  these  circurastiinces,  it  appears  to  me  that  he  was  discharged  bv  the 
insolvency  of  the  vendee  from  the  obligation  to  send  forward  the  goods  at  all :  that 
according  to  the  case  above  referred  to,  he  would  have  had  a  good  defence  against 
the  insolvent,  had  he,  being  insolvent,  brought  an  action  for  the  refusal  to  sliip  the 
goods  before  his  bankruptcy  ;  and  consequently  that  no  cause  of  action  for  not  shipping 
the  goods  vested  in  the  assignees. 

I  observe  the  declaration  is  so  framed  as  to  embrace  the  alternative  of  a  right  of 
action  in  the  assignees  upon  the  original  contract,  and  a  right  of  action  derived  from 
their  notice  that  they  would  perform  the  contract  in  place  of  the  bankrupt.  But  if 
no  right  of  action  existed  in  them  to  compel  the  shipment  of  the  goods,  the  declaration 
is  bad  ;  and  I  am  of  that  opinion. 

But  if  it  could  be  supposed,  which  I  think  it  cannot,  that  any  right  of  action  could 
arise  out  of  their  notice  that  they  were  ready  and  willing  to  receive  and  pay  for  the 
goods,  then,  as  such  notice  must  have  been  given  in  reasonable  time,  the  plea  which 
alleges  that  it  was  not  given  in  reasonable  time  must  be  good,  so  that  in  either  case 
the  judgment  on  the  demurrer  ought  to  be  for  the  defendant. 

I  would  add  only  one  remark,  to  distinguish  the  case  of  an  executor  from  that  of 
an  assignee.  A  party  contracting  to  sell  goods  must  contemplate  the  existing  and 
continuing  solvency  of  the  vendee  till  the  goods  are  paid  for,  l3Ut  he  cannot  contem- 
plate the  continuance  of  his  life,  so  as  to  make  that  an  implied  condition  of  the 
delivery.  He  contracts,  therefore,  in  point  of  law,  with  the  vendee  and  his  executors, 
but  not  with  the  vendee  and  his  assignees. 

Judgment  for  the  plaintifl's. 

[349]    Vacation  Sittings  After  Easter  Term. 

Jones  v.  Williams  and  Others.  Exch.  of  Pleas.  May  11,  1841.— Trespass  for 
breaking  and  entering  the  plaintiff's  house  and  seizing  his  goods.  Plea,  that  the 
defendant  brought  an  action  against  the  plaintiff,  which  was  refeired  to  arbitra- 
tion by  an  agreement  afterwards  made  a  rule  of  Court ;  that  the  arbitrator 
awarded  a  certain  sum  to  be  due  to  the  defendant,  and  ordered  the  plaintiff  to 
pay  it  on  a  certain  day,  which  he  refusing  to  do,  the  defendant  issued  a  writ  of 
fi.  fa.,  and  levied  on  the  plaintiff's  goods.  Replication,  that  by  a  rule  of  Court  it 
was  ordered  that  the  said  writ  should  be  set  aside  for  irregularity.  Rejoinder 
(by  way  of  estoppel)  that,  after  the  making  of  that  rule  of  Court,  the  plaintiff 
ruled  the  sheriff  to  return  the  writ  of  fieri  facias: — Held,  on  special  demurrer  to 
the  rejoinder;  first,  that  the  replication  was  good,  and  that  it  was  unnecessary 
to  aver  that  the  rule  of  Court  was  acted  on.— Secondly,  that  the  plaintift",  by 
ruling  the  sheriff  to  return  the  writ,  was  not  estopped  from  shewing  that  it  was 
not  a  good  writ,  for  although  it  might  be  bad  as  against  the  party  suing  it  out, 
it  might  still  be  good  as  respected  the  sheriff;  and  that  the  filing  of  record  did 
not  affirm  the  existence  of  a  void  writ;  and  therefore  that  the  rejoinder  was  bad. 
— '1  hirdl}^  that  the  1  &  2  Vict.  c.  110,  does  not  authorize  a  party  to  issue  execu- 
tion for  money  awarded  by  an  arbitrator. — Fourthly,  that  the  words  in  the  18th 
section,  "  monies  or  costs,  charges  or  expenses,"  mean  money  decreed  or  ordered 
to  be  paid,  together  with  the  costs,  &c.,  to  be  ascertained  on  fixation  by  the  officer 
of  the  Court,  and  that  no  order  to  pay  costs  is  requisite  after  taxation. 

[S.  C.  9  Dowl.  P.  C.  702;  10  L.  J.  Ex.  253;  5  Jur.  895.  In  Queen's  Bench,  1839, 
11  R.  >t  E.  175;  4  P.  &  I).  217.  Followed,  Widgery  v.  Tepper,  1877,  6  Cii.  D.  369. 
Referred  to,  Taylor  v.  Roe,  [1894]  1  Ch.  417.] 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house,  and  seizing  his 
goods  and  chattels.  Plea,  tiiat  before  the  said  time  when  &c.,  the  plaiiitiH'  commenced 
an  action  of  debt  against  the  defendant  John  Williams,  during  the  pendency  of  which 
action  it  was,  by  a  certain  agreement  in  writing  made  between  the  plaintifl' and  defen- 
dant, after  reciting  itc,  mutually  agreed  to  refer  the  said  action,  and  all  matters 
in  dispute  in  the  said  cause,  to  the  award,  arbitrament,  and  final  determination  of 
R.  G.  T.  [The  plea  then  set  out  the  agreement,  the  material  provisions  of  which  were 
as  follows :]  And  it  was  further  agreed,  that  the  costs  before  then  incurred  bj'  the 
parties  to  the  said  agreement  in  the  said  cause,  or  in  anywise  respecting  the  said 
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disputes  and  differences,  and  such  as  had  been  incurred  up  to  and  inclusive  of  the  day 
of  that  agreement,  including  the  costs  and  charges  of  witnesses  who  had  been  sub- 
poenaed by  either  party  to  attend  the  trial  of  the  said  cause,  and  the  costs  of  their 
travelling  home,  and  the  costs  of  preparing  the  said  agreement  and  the  said  award, 
and  of  carrying  the  same  respectively  into  effect,  and  the  costs  and  charges  of  the 
said  arbitrator,  and  the  costs  and  charges  attendant  on  or  incurred  in  the  said  reference 
by  the  said  parties,  their  advocates  and  wit-[350]-nesses,  should  abide  the  event  of 
the  said  reference  and  of  the  said  award,  to  be  taxed  as  between  attorney  and  client, 
and  to  be  paid  by  such  party  against  whom  a  balance  of  the  accounts  should  appear 
to  be  due  by  the  award,  at  such  time  and  in  such  manner  as  the  said  R.  G.  T.  by  his 
award  should  direct.  And  it  was  agreed  that  the  arbitrator  should  be  at  libeity  to 
examine,  asceitain,  and  settle  the  accounts  as  claimed  in  the  particulars  of  the  plaintiff's 
demand,  and  the  defendant  J.  W.'s  set-off  in  the  said  action  ;  and  the  arbitrator  was 
to  be  at  liberty  to  direct  the  payment  of  any  balance  which  he  might  tind  to  be  due 
from  those  particulars,  either  from  the  plaintiff  to  defendant  J.  W.,  or  fiom  defendant 
J.  W.  to  the  plaintiff,  at  such  time  and  in  such  manner  as  the  said  arbitrator  should 
think  fit :  as  by  the  said  agreement,  reference  being  thereunto  had,  will  fully  appear. 

The  plea  then  stated,  that  the  arbitrator  awarded  that  there  was  a  balance  due 
upon  the  accounts  from  the  plaintiff  to  defendant  J.  W.,  amounting  to  691.  Ss.  lid., 
which  sum,  together  with  the  costs,  charges,  and  expenses,  the  arbitrator  directed  to 
be  paid  by  the  plaintiff  to  the  defendant  J.  W.  on  the  1st  September  then  next  :  it 
then  alleged  that  the  agreement  was  made  a  rule  of  Court :  that  after  the  making  of 
the  award,  and  before  the  said  times  when  &c.,  the  costs,  charges,  and  expenses,  so 
made  by  the  .said  agreement  to  abide  the  event  of  the  said  award,  were  duly  taxed  as 
between  attorney  and  client,  at  a  lai-ge  sum  of  money,  to  wit,  the  sum  of  £239,  whereof 
the  plaintiff  afterwards  had  notice,  and  was  then  requested  by  the  defendant  J.  W.  to 
pay  him  the  said  sum  of  691.  8s.  lid,,  together  with  the  costs,  charges,  and  expenses 
so  taxed  as  aforesaid,  amounting  in  the  whole  to  the  sum  of  3081.  8s.  lid.,  according 
to  the  tenor  and  effect  of  the  said  rule  of  Court,  and  of  the  said  award  and  submission, 
but  the  plaintiff  wholly  neglected  and  refused  to  pay  the  same  or  any  part  thereof : 
that  afterwards,  and  before  the  said  times  when  &c.,  the  said  rule  of  Court  being  in 
full  force  and  effect,  and  the  [351]  said  last-mentioned  monies  remaining  unpaid  and 
unsatisfied,  the  defendant  J.  W.,  for  the  obtaining  satisfaction  of  the  said  monies  in 
his  own  right,  and  the  other  defendants  as  the  attornies  of  the  defendant  J.  W.  and 
by  his  command,  sued  and  prosecuted  out  of  the  Court  of  Queen's  Bench  a  certain 
writ  of  our  Lady  the  Queen,  called  a  writ  of  testatum  fieri  facias  (setting  out  the  wiit), 
which  said  writ  so  indorsed,  afterwards,  and  before  the  execution  thereof,  was  delivered 
by  the  defendants  to  one  D.  H.,  who  then  and  from  thence,  until,  at,  and  after  the 
execution  of  the  said  writ,  was  sheriff  of  the  said  county  of  Montgomery,  to  be 
executed  in  due  form  of  law,  by  virtue  of  which  said  writ  the  said  I).  H.  broke  and 
entered  the  said  premises,  for  the  purpose  of  levying  the  said  monies  so  directed  to  be 
made  by  the  said  writ  as  aforesaid,  which  are  the  same  trespasses,  &c.     Verification. 

Replication,  that  after  the  suing  and  prosecuting  out  of  the  said  Court  of  the  said 
writ  of  fieri  facias,  by  a  rule  of  the  said  Court  then  duly  made  and  intituled  in  the 
said  cau.se,  and  also  intituled  &c.,  it  was  ordered  by  the  said  Court  that  the  said  writ 
of  fieri  facias  and  all  subsequent  proceedings  should  be  set  aside  for  irregularity  with 
costs ;  and  it  was  referred  to  one  of  the  Masters  to  tax  such  costs,  which  costs,  when 
taxed,  should  be  paid  by  the  defendant  to  the  plaintiff' or  his  attorney,  as  by  the  said 
last-mentioned  rule  of  the  Court  of  our  Lady  the  Queen  before  the  Queen  herself, 
reference  being  thereunto  had,  will  fully  appear.     Verification. 

Rejoinder,  that  the  plaintiff"  ought  not  to  be  admitted  or  received  to  plead  the  said 
replication,  because,  after  the  making  of  the  said  supposed  rule  of  Court  in  the  said 
replication  mentioned,  and  whilst  tlie  said  writ  of  fieri  facias  in  the  said  last  plea 
mentioned  was  in  the  hands  of  the  said  sheriff  of  Montgomeryshire,  and  before  any 
return  to  the  said  writ  had  been  made  by  the  said  sheriff",  to  wit,  on  &c.,  the  now 
plaintiff  applied  for  and  caused  to  be  [352]  issued  a  certain  order  of  the  Right 
Honorable  Sir  J.  B.  Bosanquet,  Knight,  one  of  the  Justices  of  Her  Majesty's  Court 
of  the  Bench  at  Westminster,  duly  made  and  intituled  in  the  said  cause  in  the  said 
last  plea  mentioned,  and  bearing  date  &c,,  whereby  it  was  ordered  that  the  said 
sheriff,  within  eight  days  next  after  service  of  that  order  upon  him  or  his  deputy,  should 
peremptorily  return  the  said  writ  of  fieri  facias  in  the  said  last  plea  mentioned,  which 
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said  order  the  now  plaintiff  afterwards,  to  wit,  on  &c.,  caused  to  be  served  on  one 
W.  D.,  then  being  the  deputy  of  the  said  sheriff;  that  after  the  said  order  had  been 
80  served  as  afoiesaid,  and  within  eight  days  then  next  ensuing,  to  wit,  on  &c.,  the 
said  sheriff,  in  o'ledieiice  to  the  said  order,  in  due  manner  returned  the  said  writ,  as  by 
the  said  writ  and  return  thereof,  remaining  of  record  in  the  said  Court  of  our  said 
Lady  the  Queen  before  the  Queen  herself,  fully  appears.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  rejoinder  contains  no  answer  to 
the  replication,  inasmuch  as  it  does  not  deny  that  the  writ  under  which  the  defendants 
justify  had  been  set  aside  by  the  Court  from  which  it  issued  for  irregularity,  after 
which  the  application  by  the  present  plaintiff  for  the  Judge's  order  to  the  sheriff  to 
return  it  (in  order  to  secure  its  safe  custody)  did  not  affirm  or;idmit  its  validity,  or  its 
efficiency  as  a  protection  to  the  parties  issuing  it. 

Tomlinson,  in  support  of  the  demurrer.  The  rejoinder  is  no  answer  to  the 
replication  :  it  merely  amounts  to  this,  that  the  plaintiff,  by  ruling  the  sheriff  to  return 
the  writ  of  fieri  facias,  admits  its  validity :  but  that  is  not  so,  for  the  plaintiff  might 
for  many  reasons  have  wished  to  have  the  writ  returned  ;  and  the  act  of  ruling  the 
sheriff  to  return  it  would  not  operate  as  an  estoppel.  Many  reasons  might  be 
suggested  for  having  the  writ  returned,  as  if  the  sheriff  had  been  guilty  of  excess  in 
the  execution  of  it,  and  that  [353]  would  be  a  sufficient  motive  for  obtaining  its 
return,  in  order  to  found  an  application  to  the  Court,  or  to  proceed  by  action  on  the 
statute.  An  estoppel  as  to  matters  of  fact  is  "  when  a  man  is  concluded  by  his  own  act 
or  acceptance  to  s;iy  the  truth  ; "  Cora.  Dig.  "  Estoppel  "  (A.  I).  If  the  writ  is  not  void 
on  the  f;ice  of  it,  the  sheriff  is  protected  by  it,  though  the  party  issuing  it  may  be  a 
trespasser ;  and  all,  therefore,  that  the  plaintiff  admits  by  ruling  the  sheriff'  to  return 
it,  is  its  existence.  If  the  sheriff  justifies  under  a  fieri  facias,  he  need  only  plead  the 
writ,  but  the  party  must  shew  some  authority  for  it.  An  estoppel  ought  to  be  certain  to 
every  intent.  The  plea  al.so  is  bad.  It  shews  no  authority  for  issuing  the  execution. 
[Alderson,  B.  The  order  to  pay  the  money  is  an  order,  not  of  the  Court,  but  of  the 
arbitrator.]  The  point  has  already  been  decided  by  the  Court  of  Queen's  Bench,  in 
Jones  V.  Williams  (11  Ad.  &  Ell.  175  ;  4  P.  &  D.  217). 

He  was  then  stopped  by  the  Court. 

Cresswell,  contra.  The  rejoinder  is  good,  and  the  replication  bad.  The  latter  does 
not  sufficiently  shew  that  the  writ  was  set  aside.  All  that  it  states  is,  that  an  order 
was  obtained  for  that  purpose  ;  it  does  not  say  that  it  was  drawn  up  or  acted  upon. 
The  plaintiff  was  at  liberty  to  abandon  the  rule,  and  it  does  not  appear  that  it  was 
followed  up  in  any  way.  If  the  replication  had  shewn  that  the  rule  for  setting  aside 
the  writ  had  been  acted  upon,  there  would  have  been  an  end  of  the  writ  altogether, 
because  a  writ  set  aside  ceases  to  have  any  effect,  and  is  the  same  as  if  it  never  existed. 
Then  the  rejoinder,  by  averring  that  the  plaintiff  ruled  the  sheriff  to  return  the  writ, 
shews  not  only  that  it  exists,  but  that  it  is  filed  of  record.  The  plaintiff  might  have 
surrejoined  nul  tiel  record.  The  filing  of  record  estops  the  plaintifl'  from  denying  the 
existence  of  [354]  the  writ,  and  if  there  was  any  good  reason  for  wishing  the  writ 
to  be  returned,  an  application  might  have  been  made  to  the  Court  to  impound  it.  The 
return  of  the  writ  is  the  plaintiffs  own  act,  and  if  he  use  it  for  one  purpose,  he  cannot 
disclaim  it  for  others.  Whether  the  plea  is  good  involves  a  distinct  question  ;  viz., 
whether  the  1  &  2  Vict.  c.  110  justifies  an  execution  under  circumstances  like  the 
present.  The  case  of  Joiws  v.  Williams  was  not  well  considered.  There  the  Court 
say,  "  It  is  undoubtedl}'  money  payable  by  something  arising  out  of  and  connected 
with  the  rule  ;  but  then  can  the  award  be  engrafted  on  the  rule,  so  as  to  make  the 
money  payable  by  the  rule  1  The  difficulty  that  presents  itself  is,  that  there  is  no 
definite  sum  of  money  expressed  to  be  payable  by  the  rule  itself.  But  the  18th 
section  of  the  act  does  not  say,  whereby  any  sum  of  money  shall  be  ordered  to  be 
paid,  but  "  whereby  any  sum  of  money  shall  be  payable."  The  contempt  is  in  not 
obeying  the  rule  of  Court,  and  not  in  the  non-performance  of  the  award.  [Kolfe,  B. 
The  19th  section  uses  the  words  "monies  thereby  recovered  or  ordered  to  be  ])aid."] 
One  difficulty  suggested  by  the  Court,  in  Juni's  v.  JFilliam.%  is,  that  "as  the  rules  are 
to  have  the  effect  of  judgments  which  are  to  charge  the  land,  the  sum  to  be  so  charged 
ought  to  be  distinctly  stated  in  the  document  which  thus  charges  the  land,  so  that 
purchasers  or  creditors  may  know  what  it  is."  The  19th  section,  however,  contem- 
plates the  existence  of  an  order  which  does  not  ascertain  the  sum  ;  and  according  to 
the  practice  of  courts  of  equity,  the  amount  of  costs  never  appears  on  the  decree  of 
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the  Court.  [Parke,  B.  The  19th  section  contemplates  that  everything  shall  be  pay- 
able by  the  rule.] 

Tomlinson,  in  reply.  There  is  no  other  mode  by  which  the  plaintiff  could  have 
obtained  the  writ,  than  by  ruling  the  shei'iff  to  return  it.  The  fact  of  its  being  on 
the  files  of  the  Court  does  not  make  it  a  record  ;  it  is  simply  [355]  preserved  there 
as  a  protection  to  the  sheriff.  The  same  difficulty  would  have  arisen  had  the  return 
been  procured  by  the  defendant  Williams.  With  respect  to  the  objection  to  the 
replication,  it  must  be  presumed  that  the  rule  setting  aside  the  writ  is  in  force,  until 
the  contrary  is  shewn.  Then  with  reference  to  the  plea,  in  the  case  put  of  an  attach- 
ment, the  contempt  is  not  in  the  non-payment  of  money,  but  in  not  performing  the 
agreement  to  abide  by  the  award.  It  never  was  intended  that  the  statute  should 
apply  to  such  a  case  as  the  present,  and  if  it  were  so  held,  a  party  might  levy  on  the 
goods  of  another  though  the  award  were  bad  on  the  face  of  it.  The  statute,  when  it 
speaks  of  judgments,  refers  to  final  judgments  ;  this  proceeding  is  in  the  nature  of  an 
interlocutory  judgment.  The  construction  contended  for  on  the  other  side  would 
virtually  repeal  the  9  &  10  Will.  3,  c.  15,  s.  2,  which  allows  a  paity  a  whole  term  to 
apply  to  set  aside  an  award.  It  is  clear  that  a  distinction  was  intended  between  money 
and  costs  payable  by  the  order,  and  the  forms  of  writs  settled  by  the  Judges  adopt 
that  distinction. 

Parke,  B.  This  is  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
dwelling-house,  and  seizing  his  goods  and  chattels.  The  defendants  justify  under  a 
writ  of  fieri  facias.  It  appears  by  the  plea  that  an  action  was  commenced  by  the 
plaintiff  against  the  defendant  Williams,  which  action,  and  all  matters  in  difference 
in  the  cause,  were,  by  agreement  in  writing,  referred  to  a  gentleman  at  the  bar,  who 
was  to  take  an  account  between  the  parties,  and  all  costs  were  to  be  paid  by  the 
party  against  whom  a  balance  of  accounts  should  appear  by  the  award  to  be  due. 
The  plea  then  alleges,  that  the  arbitrator  proceeded  with  the  reference,  and  finally 
awarded,  that  upon  the  accounts  referred  to  him,  there  was  a  balance  of  691.  8s.  lid. 
due  from  the  plaintiff  to  the  defendant  Williams,  which  sum,  together  with  the  costs, 
charges,  and  [356]  expenses  so  made  to  abide  the  event  of  the  avv^ard,  the  arbitrator 
directed  to  be  paid  by  the  plaintiff  to  the  defendant  Williams  on  a  certain  day.  It  is 
then  alleged  that  the  agreement  was  made  a  rule  of  Court,  and  that  the  costs  were 
taxed  at  the  sum  of  2391.  8s.  lid.,  and  without  shewing  any  further  application 
to  the  Court.  The  plea  then  states,  that  the  defendant  Williams  in  his  own  right, 
and  the  other  defendants  as  his  attornies,  issued  a  testatum  fieri  facias,  commanding 
the  sheriff  to  levy  that  sum  upon  the  goods  and  chattels  of  the  plaintiff.  To  this  plea 
the  plaintiff  replies,  that  by  a  rule  of  Court  it  was  ordered  that  the  writ  of  fieri  facias 
and  all  subsequent  proceedings  should  be  set  aside  for  irregularity,  with  costs.  Then 
the  defendants  rejoin,  that  after  the  making  of  the  rule  of  Court  the  plaintiff 
ruled  the  sheriff  to  return  the  writ,  which  the  sheriff  accordingly  did,  and  the  same 
remains  of  record.  To  this  rejoinder  the  plaintiff  has  demurred,  and  the  first  question, 
independently  of  the  plea,  is,  whether  or  not  the  replication  is  good.  It  is  objected 
that  the  replication  merely  states,  that  the  Court  ordered  the  writ  to  be  set  aside, 
but  that  nothing  appears  to  have  been  done  under  that  order,  and  it  may  in  fact  have 
been  abandoned.  I  think  however  that  the  replication  shews  prima  facie  a  good 
answer  to  the  plea.  The  allegation  is,  "  that  by  a  rule  of  the  Court  it  was 
ordered,  that  the  said  writ  of  fieri  facias,  and  all  subsequent  proceedings,  should 
be  set  aside  for  irregularity,  with  costs,  to  be  taxed  by  the  Master,  as  by  the  rule, 
reference  being  thereunto  had,  will  fully  appear."  It  seems  to  me  that  that  is 
a  sufficient  allegation  of  the  existence  of  the  rule  of  Court ;  and  consequently 
the  effect  of  it  was  to  set  aside  the  writ  of  fieri  facias,  and  to  prevent  it  from 
being  any  longer  a  justification  to  the  defendant  (the  plaintiff  in  that  action)  or  his 
attorney,  though  it  would  by  law  be  nevertheless  a  justification  to  the  sheriff  and  all 
persons  acting  under  him.  It  appears  to  me,  therefore,  that  the  replication  is  good. 
Then  comes  [357]  the  rejoinder,  which  is  pleaded  by  way  of  estoppel,  and  the 
question  arises  whether  or  not  this  is  a  good  rejoinder.  It  is  contended,  that  the 
plaintiff  is  by  his  own  act  estopped  from  saying  that  this  is  not  a  good  writ,  and  it 
is  argued  that  a  writ  cannot  at  the  same  time  be  both  good  and  bad.  But  I  think 
that  the  plaintift'  is  not  estopped  from  shewing  that  the  writ  was  set  aside ;  and  I 
am  also  of  opinion  that  a  writ  may  be  at  once  a  good  writ  for  some  purposes,  though  a 
bad  writ  for  others ;  that  is  to  say,  a  writ  set  aside  for  irregularity  may  be  good  as  to 
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the  sheriff  and  all  persons  acting  under  him,  and  bad  as  to  the  persons  who  sued  it  out. 
What,  then,  does  the  act  of  the  plaintiff',  in  ruling  the  sheriff  to  return  the  writ, 
amount  to  ?  It  amounts  simply  to  this  :  that  though  the  writ  mav  be  void  for  some 
purposes,  yet  the  plaintiff  may,  if  he  desire  it,  make  use  of  it  for  others.  For  instance, 
he  may  wish  to  question  the  propriety  of  the  sheriff's  charges  for  executing  it,  and 
and  may  have  ruled  him  to  return  it,  in  order  to  ground  an  application  to  the  Court, 
or  perhaps  to  bring  an  action  for  extortion.  It  is  enough  to  say,  that  he  may  make 
8ome  use  of  a  void  writ. 

The  next  question  is,  whether  it  makes  any  difference  that  the  writ  is  filed  of 
record.  I  think  not  ;  the  tiling  of  record  is  not  the  act  of  the  party,  but  it  is  the 
mode  in  which  the  sheriff  makes  his  return.  He  returns  the  writ  into  the  proper 
office,  where  it  is  filed  of  record  as  a  matter  of  course.  The  filing  of  record  does  not 
affirm  the  existence  of  a  void  writ ;  and  consequently  the  rejoinder  is  bad. 

With  respect  to  the  plea,  I  do  not  wish  to  be  understood  as  intimating  any  doubt 
as  to  the  propriety  of  the  decision  of  the  Court  of  Queen's  Bench  in  the  case  of  Jones  v. 
IVilliams,  for  I  entirely  concur  in  that  decision.  Even  if  this  replication  were  bad 
and  the  rejoinder  good,  the  utmost  effect  of  those  pleadings  would  be  to  admit  that 
there  was  a  good  writ ;  but  allowing  that  to  be  the  case,  the  party  issuing  it  cannot 
justify  under  it,  without  shewing  a  valid  judgment  to  support  it.  Then  upon  the 
face  of  this  [358]  plea  (supposing  the  decision  of  the  Court  of  Queen's  Bench  to  be 
correct,  which  I  think  it  is,)  it  appears  that  a  writ  of  fieri  facias  issued  without  any 
authority  to  warrant  it.  The  If^th  section  of  the  1  &  2  Vict.  c.  110  enacts,  "that  all 
decrees  and  orders  of  courts  of  equity,  and  all  rules  of  courts  of  common  law,  &c., 
whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be  payable  tc 
any  person,  shall  have  the  effect  of  judgments  in  the  superior  courts  of  common  law. 
Then  the  19th  section  provides,  "that  no  judgment  of  any  of  the  said  superior  courts, 
nor  any  decree  or  order  of  any  court  of  equity,  nor  anv  rule  of  a  court  of  common 
law,  etx;.,  shall  effect  any  lands,  tenements,  or  hereditaments,  as  to  purchasers,  mort- 
gagees, or  creditors,  unless  a  memorandum  or  minute,  containing  the  name  and  place 
of  abode,  &c.,  of  the  peison  whose  estate  is  intended  to  be  affected  thereby,  and  the 
court  and  title  of  the  cause  and  matter  in  which  such  judgment,  decree,  order,  or 
rule  shall  have  been  obtained  or  made,  and  the  date  of  such  judgment,  decree,  order,  or 
rule,  and  the  amount  of  the  debt,  damages,  and  costs,  or  monies  thereby  recovered  or 
ordered  to  be  paid,  shall  be  left  with  the  senior  Master  of  the  Court  of  Common 
Pleas,  &c."  It  seems  to  me,  that  according  to  the  pioper  construction  of  the  act,  it 
does  not  apply  to  any  costs,  charges,  or  expenses,  except  those  which  are  ordered  by 
the  Court  to  be  paid,  and  that  it  does  not  embrace  cases  in  which  something  is 
necessary  to  be  done  in  order  to  give  the  party  a  title  to  the  money,  but  includes 
those  only  in  which  the  obligation  to  pay  the  money  appears  on  the  face  of  the  judg- 
ment, decree,  or  order.  But  then  it  is  argued,  that  where  the  Court  orders  the  pay- 
ment of  costs,  something  must  be  done  in  order  to  ascertain  their  amount  before 
execution  can  issue.  No  doubt  that  is  so  :  but  then  costs  are  not  liable  to  the  same 
observation  as  money,  as  they  stand  upon  a  peculiar  footing.  When  the  legislature 
mentions  "  money,  costs,  charges,  and  expenses,"  it  means  money  decreed  or  [359] 
ordered  to  be  paid,  together  with  the  costs,  charges,  and  expenses,  to  be  ascertained 
in  the  usual  way  by  the  officer  of  the  Court.  That  point,  indeed,  it  is  unnecessary  to 
decide  ;  but  I  am  of  opinion,  that  with  respect  to  costs,  it  is  enough  if  they  are 
ascertained  by  the  officer  of  the  Court,  and  that  it  is  not  necessary  that  there  should 
be  any  order  to  pay  after  they  are  taxed  by  the  officer. 

Ai.DEKSON,  B.  I  am  of  the  same  opinion;  but  shall  only  say  a  few  words  as  to 
the  validity  of  the  plea,  which  I  think  bad,  for  the  reasons  given  by  my  Brother 
Parke.  The  true  construction  has  been  put  upon  the  statute  by  the  Court  of  Queen's 
Bench,  in  the  case  of  Jones  v.  li'tlliams.  With  regard  to  the  costs,  charges,  and 
expenses,  it  seems  to  me  that  they  may  be  ascertained  by  the  officer  of  the  Court, 
though  not  specifically  mentioned  in  the  rule  of  Court.  All  that  is  required  is,  that 
if  the  Court  shall  order  a  sum  of  money  to  l)e  paid,  and  if  it  also  order  costs,  that 
means  the  costs  ascertained  by  the  officer  of  the  Court.  Independently  of  the  words 
of  the  act,  which  especially  refer  to  costs,  charges,  and  expen.ses,  it  seems  to  me  that 
the  Court  may  verj'  well  put  such  a  construction  upon  the  act  as  to  include  costs, 
where  there  is  an  order  for  the  paj'meiit  of  a  specific  sum.  But  in  the  case  of  an 
award,  it  would  be  monstrous  to  say  that  any  sum  of  money  is  payable  under  the 
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order  of  the  Court.  The  order  of  the  Court  there  is,  that  the  partj^  do  submit  to  the 
arbitration  of  A.  B.,  and  unless  you  incorporate  the  award  (which  is  an  act  long  sub- 
sequent) with  the  rule  of  Court,  it  would  be  making  the  Court  order  the  payment  of 
a  sum  of  money,  the  propriety  of  which  depends  on  the  judgment  of  a  third  party, 
and  of  which  the  Court  knows  nothing,  If  such  were  the  law,  the  Court  might 
commit  the  greatest  injustice.  Suppose  a  submission  to  arbitration,  and  an  award  in 
Trinity  Term  ;  in  the  vacation  a  writ  of  capias  ad  satisfaciendum  might  issue,  and  is 
the  party  to  remain  in  custody  the  whole  of  the  vacation  up  to  Mi-[360]-chaelmas 
Term,  before  he  can  apply  to  set  aside  an  award  which  may  have  been  most  impioperly 
made  against  him  1  The  sounder  rule  is  this,  that  no  execution  should  issue  until  the 
Court  has  ascertained  for  itself  the  propriety  of  the  award,  and  has  made  an  order  for 
the  payment  of  the  money  awarded. 

GuRNEY,  B.,  concurred. 

EOLFE,  B.  I  am  of  the  same  opinion.  The  forms  of  writs  settled  by  the  Lord 
Chancellor,  in  pursuance  of  the  1  ife  2  Vict.  c.  110,  afford  a  strong  analogy  to  guide  us 
in  coming  to  a  correct  conclusion.  In  the  present  case,  that  statute  for  the  first  time 
gave  the  effect  of  a  judgment  to  an  order  of  a  court  of  equity  for  the  payment  of 
money.  Let  us  then  see  what  was  done  by  the  Court  of  Chancery  for  the  purpose  of 
enfoicing  its  decrees  by  common  law  process.  It  i.s  ordered,  "  that  every  person  to 
whom,  in  any  cause  or  matter  pending  in  that  Court,  any  sum  of  money,  or  any  costs, 
have  been  ordeied  to  be  paid,  shall,  after  the  lapse  of  one  month  from  the  time  when 
such  order  for  payment  was  duly  passed  and  entered,  be  entitled  by  his  clerk  in  Court 
to  sue  out  one  or  more  writs  of  fieri  facias,  or  writ  or  writs  of  elegit,  of  the  form 
thereinafter  stated,  or  as  near  thereto  as  the  circumstances  of  the  case  may  require." 
There  are  then  given  the  forms  of  five  different  writs  of  fieri  facias,  and  four  of  elegit 
(see  the  Forms,  1  Beavan,  51).  The  first  is  a  writ  of  fieri  facias,  on  a  decree  or  order 
of  the  Court  for  the  payment  of  money.  The  second  is  on  a  deciee  or  order  of  the 
Court  for  the  payment  of  money  and  interest.  The  third  is  on  a  decree  or  order  of 
the  Court  for  the  payment  of  mone_v  and  costs.  The  fourth  is  on  a  decree  or  order  of 
the  Court  for  the  payment  of  money,  interest,  and  costs.  The  fifth  is  on  a  decree  or 
order  of  [361]  the  Court  for  the  payment  of  costs  only.  Then  follow  similar  forms 
of  writs  of  elegit.  According  to  all  these  writs,  it  i.s  assumed  that  the  amount  payable 
is  previoush'  asceitained  by  the  decree  or  order  of  the  Court.  That  appears  to  me  to 
make  the  distinction  pointed  out  by  my  Brothers  Parke  and  Alderson  ;  viz.,  that  the 
statute  having  provided  that  a  writ  may  be  issued  upon  an  order  for  the  paj'ment  of 
money  and  costs,  it  may  still  issue  for  costs  when  taxed  by  the  officer ;  but  that  such 
execution  cannot  possibly  extend  to  the  pa3^ment  of  any  money  which  has  not  in  terms 
been  ascertained  by  the  decree  or  order.  The  writs  to  which  I  have  referred  were 
framed  upon  great  deliberation,  and  if  there  were  any  case  in  which  the  order  for  the 
performance  of  an  award  could  be  within  the  statute,  it  is  most  probable  that  a  writ 
for  that  purpose  would  be  found  amongst  the  forms  given  by  the  Court  of  Chancery. 

Judgment  for  the  plaintiff.(a) 

[362]  Smith  v.  Adkins  and  Another.  Exch.  of  Pleas.  May  13,  1841. — Trespass 
for  breaking  and  entering  a  dwelling-house  of  the  plaintifl',  and  evicting  him 
therefrom,  &c.  Plea,  that  before  and  at  the  said  time  when  &c.,  the  Marquis  of 
H.  was  seised  of  and  in  the  said  dwelling-house  in  his  demesne  as  of  fee,  and 
being  so  seised,  he,  before  the  said  times  when  &c.,  to  wit,  on  &c.,  demised  the 
same  to  the  then  churchwarden  and  overseers  of  the  poor  of  the  parish  of  A.,  and 
their  successors,  to  hold  to  them  and  their  successors  for  and  on  behalf  of  the 
parish  for  one  whole  year,  and  so  on  from  year  to  year,  Arc. ;  by  virtue  of  which 
demise  the  then  churchwarden  and  overseers  entered  and  became  possessed,  and 
the  churchwarden  and  overseers  and  their  successors  for  the  time  being  have  been 
thenceforth  by  virtue  of  the  premises,  and  of  the  statute  in  such  case  made  and 
provided,  possessed  of  and  in  the  said  term,  &c.  ;  that  afterwards,  and  before  the 
said  times  when  &c.,  to  wit,  on  &c.,  the  said  dwelling-house  then  being  vested  in 
the  churchwarden  and  overseers  on  behalf  of  the  parish,  and  then  being  a 
tenement  provided  at  the  charge  of  the  parish  for  the  habitation  of  the  poor 

(a)  See  Gibbs  v.  Pike,  ante,  228 ;  Rickards  v.  Patteson,  ante,  3 1 3. 
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thereof,  one  M.  S.,  then  being  a  poor  person,  had  been  permitted  I)}-  the  church- 
warden and  overseers  for  the  time  being  to  occupy  the  said  tenement,  and  fiom 
thence  until  and  at  the  time  of  making  the  complaint  thereinafter  mentioned, 
remained  in  possession  thereof,  and  had  refused  and  neglected  to  quit  the  same, 
and  deliver  up  possession  to  the  churchwarden  and  overseers  of  the  poor  of  the 
said  parish,  within  one  month  after  a  certain  notice  and  demand  in  writing  for 
that  purpose,  signed  by  the  churchwarden  and  overseers  of  the  poor  of  the  said 
parish,  which  had  before  then  been  delivered  to  the  said  M.  S.,  the  then  said 
M.  S.  being  and  continuing  in  such  occupation  under  and  by  virtue  of  the  said 
permission  at  the  time  of  such  delivery. — The  plea  then  stated  the  preferring  of 
an  information  by  one  of  the  overseers  against  M.  S.  before  a  justice  pursuant  to 
the  statute,  the  issuing  of  a  summons  thereon,  the  delivery  of  the  summons  to 
M.  S.  seven  days  before  the  day  appointed  for  the  hearing,  the  neglect  of  M.  S. 
to  appear,  and  averred  that  upon  proof  of  the  delivery  of  the  summons,  the 
justices  proceeded  to  determine  the  matter  of  complaint,  and  adjudged  the  same 
to  be  true ;  it  then  alleged  the  issuing  of  a  warrant  to  cause  possession  of  the 
premises  to  be  delivered  to  the  churchwarden  and  overseers,  pursuant  to  stat. 
59  Geo.  3,  c.  12,  which  was  delivered  to  the  defendant  A.  to  be  executed;  by 
virtue  of  which,  in  order  to  deliver  peaceable  and  quiet  possession  thereof  to  the 
said  churchwarden,  &c.,  he  the  defendant  A.,  and  the  other  defendant  as  his 
servant  and  by  his  command,  afterwards  and  within  a  reasonable  time  after  the 
adjudiciition,  and  after  the  delivery  of  the  said  warrant,  to  wit,  at  the  time  in 
the  introductory  part  of  the  plea  mentioned,  the  same  being  in  the  day-time, 
broke  and  entered  the  said  dwelling-house;  and  because  the  plaintifT  and  his 
family  were  then  occupying  the  same,  the  plaintiff  claiming  some  title  thereto 
under  eoloui-  of  a  certain  charter  of  demise,  pretended  to  be  thereof  made  to  him 
by  the  said  M.  S.  for  the  term  of  his  natural  life,  after  her  said  refusal  and 
neglect,  whereas  nothing  passed  thereby,  and  although  the  plaintiff  and  his 
family  were  then  requested  so  to  do,  refused  to  depart  and  go  out  of  the  said 
tenement,  the  defendants  then  gently  ejected,  expelled,  put  out  and  removed  the 
plaintiflf  and  his  familv  from  the  said  tenement,  for  the  purpose  of  tielivering  the 
peaceable  and  quiet  possession  thereof  to  the  said  churchwarden  and  overseers, 
&c.  : — and  so  justified  the  trespasses  complained  of.  Held,  on  special  demurrer, 
first,  that  the  seisin  in  fee  of  the  Marquis  of  H.,  at  the  time  of  the  demise  to  the 
churchwarden  and  overseers,  was  sufficiently  averred. — Secondly,  that  the  church- 
wardens and  overseers  are  not,  by  59  Geo.  3,  c.  12,  s.  17,  made  a  complete  body 
corporate,  but  are  only  empowered  "  to  accept,  take,  and  hold  in  the  nature  of  a 
body  corporate,"  and  theiefore  that  it  was  not  necessary  to  shew  the  acceptance 
of  the  demise  by  an  instrument  under  a  common  seal  — Thiidly,  that  it  was  no 
objection  that  the  names  of  the  then  churchwardens  and  overseers  were  not 
mentioned,  as  the  grant  would  be  good  b}'  the  name  of  office  to  the  then 
individual  officers. — Fourthl\',  that  the  express  colour  given  by  the  plea,  by  the 
averment  of  the  charter  of  demise,  was  sufficient ;  for  that  it  gave  a  colour  of 
title,  though  it  was  a  bad  one. 

[S.  C.  1  Dowl.  (N.  S.)  129  ;  11  L.  J.  Ex.  83.] 

Trespass  for  breaking  and  entering  a  certain  dwelling-house  and  garden  of  the 
plaintiff,  and  making  a  noise  and  disturbance  therein,  and  pulling  down  and  removing 
[363]  certain  fixtures,  and  trampling  upon,  uprooting,  and  severing  certain  carrots,  iVc, 
and  ejecting  and  expelling  the  plaintiff  from  the  possession  of  the  house,  and  keeping 
him  so  expelled,  and  taking  his  goods,  &c. 

Plea.  That  before  and  at  the  said  times  when  &c.,  the  Right  Hon.  Francis  Charles 
Ingram  Seymour  Conway,  Marquis  of  Hertford,  was  seised  of  and  in  the  said  dwelling- 
house  and  gaidcn,  with  the  appurtenances,  in  which  &c.  in  the  declaration  mentioned, 
in  his  demesne  as  of  fee ;  and  being  so  seised,  he  the  said  marquis,  before  the  said 
times  when  &c.,  to  wit,  on  the  1st  day  of  January,  A. I).  1837,  demised  the  said 
dwelling-house  and  garden,  with  the  appurtenances,  in  which  I'cc,  to  the  then  church- 
warden and  overseers  of  the  poor  of  the  parish  of  Arrow,  to  have  and  to  hold  the 
same  to  the  then  churchwarden  and  overseers  of  the  poor  of  the  said  parisli  and  their 
successors,  for  and  on  behalf  of  the  said  parish,  for  one  whole  year  from  thence  next 
ensuing,  and  fully  to  be  complete  and  eniled,  and  so  on  from  year  to  year,  as  long  as 
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the}'  the  said  marquis  and  the  chuichwarden  and  overseers  of  the  poor  of  the  said 
parish  for  the  time  being  should  respectively  please  ;  by  virtue  of  which  said  demise, 
the  then  churchwarden  and  overseers  of  the  poor  of  the  said  parish,  afterwards,  and 
before  the  said  time  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  entered  into 
and  upon  the  said  dwelling-house  and  garden,  with  the  appurtenances,  in  which,  &c., 
and  became  and  were  possessed  thereof ;  and  the  churchwarden  and  overseers  of  the 
poor  of  the  said  parish  and  their  successors  have  been  thenceforth,  by  virtue  of  the 
premises,  and  of  the  statute  in  such  case  made  and  provided,  possessed  of  and  in  the 
said  term  and  tenancy  and  interest  of  and  in  the  said  dwelling-house  and  garden,  with 
the  appuitenances,  in  which  &c.,  for  and  on  behalf  of  the  said  parish,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided  ;  and  that  afterwards,  and 
before  the  said  times  when  &c.,  to  wit,  on  the  1st  day  of  [364]  January,  A.D.  1838, 
the  said  dwelling-house  and  garden,  with  the  appurtenances,  in  which  &c.,  then 
being  vested  in  the  chuichwarden  and  overseers  of  the  poor  of  the  said  parish  as 
aforesaid,  on  behalf  of  the  said  parish,  and  then  being  a  tenement,  pro\aded  at  the 
charge  of  the  said  parish,  for  the  habitations  of  the  poor  thereof,  one  Mary  Smith, 
then  being  a  poor  person,  had  been  then  permitted  by  the  churchwarden  and  overseers 
of  the  said  parish  for  the  time  being  to  occupy  the  said  tenement  in  which  &c.,  and 
from  thence  until  and  at  the  time  of  making  the  complaint  hereinafter  mentioned, 
remained  in  possession  thereof,  and  had  refused  and  neglected  to  quit  the  same,  and 
deliver  up  possession  thereof  to  the  churchwarden  and  overseeis  of  the  poor  of  the 
said  parish  within  one  month  after  a  certain  notice  and  demand  in  writing  for  that 
purpose,  signed  by  the  churchwarden  and  overseers  of  the  poor  of  the  said  parish, 
which  had  before  then,  to  wit,  on  the  11th  day  of  June,  in  the  year  aforesaid,  been 
delivered  to  the  said  iMary  Smith,  the  said  Mary  Smith  then  being  and  continuing 
in  such  occupation  and  possession  under  and  by  virtue  of  the  said  permission  at  the 
time  of  such  delivery,  and  since  the  delivery  of  which  upwards  of  one  month  at  that 
time  had  expired,  whereupon  one  Joseph  Bayzand,  then  being  one  of  the  overseers 
of  the  poor  of  the  said  parish  as  aforesaid,  to  wit,  on  the  13th  day  of  July,  in  the 
year  aforesaid,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
duly  preferred  an  information  and  complaint  upon  oath  against  the  said  Mary  Smith, 
of  the  premises  aforesaid,  before  the  Rev.  Francis  Palmer,  clerk,  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  Warwick,  and  thereupon  afterwards, 
to  wit,  on  the  .same  day  and  year  last  aforesaid,  the  said  Rev.  Francis  Palmer,  as  such 
justice  as  aforesaid,  according  to  the  forms  of  the  statute  in  such  case  made  and 
provided,  duly  issued  his  summons  under  his  hand  and  seal  to  the  said  Mary  Smith, 
and  thereby  then  required  the  said  [365]  Mary  Smith  personally  to  appear  before 
him  the  said  Rev.  Francis  Palmer,  and  such  other  of  Her  Majesty's  justices  of  the 
peace  as  should  be  present  at  the  Swan  Hotel,  in  Alcester,  in  the  said  county  of 
Warwick,  on  Monday,  the  22nd  day  of  July  then  next  ensuing,  then  to  answer  the 
premises,  and  then  caused  the  said  summons  to  be  delivered  to  the  said  Mary  Smith, 
upwards  of  seven  days  before  the  said  22nd  day  of  July  in  the  said  summons  men- 
tioned, to  wit,  on  the  said  13th  day  of  July  in  the  year  aforesaid  ;  and  thereupon 
afterwards,  to  wit,  on  the  .said  22nd  day  of  July,  at  the  said  Swan  Hotel  in  Alcester, 
in  the  county  of  Warwick  aforesaid,  the  said  Maiy  Smith,  having  been  duly  summoned 
to  appear  before  the  said  justices  as  aforesaid,  then  neglected  to  appear  before  the 
said  justices,  that  is  to  say,  before  the  said  Reverend  Francis  Palmer  and  the  Reverend 
Elias  Webb,  clerk,  two  of  Her  Majesty's  justices  then  present,  and  it  was  then  proved 
on  oath  before  the  said  justices,  that  the  said  summons  had  been  delivered  to  the  said 
Mary  Smith  as  aforesaid,  and  thereupon  the  said  ju.stices  did  proceed  to  hear  and 
determine  the  matter  of  the  said  complaint,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  did  find  and  adjudge  the  same  to  be  true,  and  there- 
upon the  said  Reverend  Francis  Palmer,  and  the  said  Reverend  Elias  Webb,  clerk, 
so  being  such  justices  for  the  county  of  Warwick  aforesaid,  afterwards,  and  before  the 
said  times  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  cluly  made  and  issued  their  certain 
warrant  under  their  hands  and  seals,  directed  to  the  constable  of  the  parish  of  Arrow, 
in  the  said  county  of  Warwick,  and  to  all  other  peace  officers  within  the  same  county, 
and  then  charged  and  commanded  them,  and  every  of  them,  that  they  should  without 
delaj'  go  to,  and  cause  possession  of  the  premises  in  question,  being  the  said  tenement 
in  which  &c.,  in  the  .said  declaration  mentioned,  to  be  delivered  to  the  church-[366]- 
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wardens  and  overseers  of  the  said  parish  of  Arrow,  or  some  or  one  of  them,  pursuant 
to  and  in  compliance  with  the  directions  of  an  act  of  Parliament  passed  in  the  59th 
year  of  the  reign  of  King  George  the  third,  intituled,  "  An  Act  to  amend  the  Laws 
for  the  Relief  of  the  Poor ; "  which  said  warrant  afterwards,  and  before  the  said  time 
when  &c.,  to  wit,  on  the  same  day  and  year,  was  delivered  to  the  defendant  William 
Adkins,  who  then,  and  at  the  time  of  the  making  of  the  said  warrant,  and  from  thence 
until  and  at  the  said  times  when  &c.,  was  constable  of  the  said  parish  of  Arrow,  in  due 
form  of  law  to  be  executed  :  by  virtue  of  which  warrant  he  the  said  William  Adkins, 
so  being  such  constable  as  aforesaid,  in  order  to  deliver  the  peaceable  and  quiet  posses- 
sion thereof  to  the  said  churchwardens  and  overseers  of  the  said  parish,  and  the  other 
defendant  William  Blackband,  as  the  servant  and  by  the  command  of  the  said  William 
Adkins,  and  aiding  and  assisting  him  as  constable,  afterwards  and  within  a  reasonable 
time  after  the  said  finding  and  adjudication,  and  after  the  making  and  delivery  of  the 
said  warrant,  to  wit,  at  the  said  time  in  the  introductory  part  of  this  plea  mentioned, 
and  when  &c.,  the  same  being  in  the  day-time,  broke  and  entered  into  the  said  dwelling- 
house  and  garden,  with  the  appurtenances,  in  which  ifec,  in  the  said  declaration  men- 
tioned ;  and  because  the  plaintift"  and  his  family,  who  were  then  occupying  the  said 
tenement  iis  in  the  declaration  mentioned,  the  plaintiff  claiming  some  title  thereto 
under  colour  of  a  certain  charter  of  demise,  pretended  to  be  thereof  made  to  him  by 
the  said  Mary  Smith  for  the  term  of  his  natural  life,  after  her  said  refusal  and  neglect, 
whereas  nothing  passed  thereby  ;  and  although  the  plaintiff  and  bis  family  were  then 
requested  so  to  do,  refused  to  depart  and  go  out  of  the  said  tenement,  the  defendants 
then  gently  ejected,  expelled,  put  out,  and  removed  the  said  plaintiff  and  his  family 
from  the  said  tenement  in  the  said  declaration  mentioned,  for  the  purpose  of  delivering 
the  peaceable  [367]  and  quiet  possession  thereof  to  the  churchwardens  and  overseers 
of  the  said  parish  : — and  so  justified  the  trespasses  complained  of. 

Special  demurrer,  and  joinder  in  demurrer. 

The  following  were  the  points  stated  for  argument  on  the  part  of  the  plaintift": — 
That  it  does  not  appear  in  the  said  plea  with  sufficient  distinctness,  that  the  Marquis 
of  Hertford  was  seised  of  the  messuage  &c.  at  the  time  of  the  demise  to  the  church- 
wardens and  overseers,  or  that  the  demise  was  by  deed,  or  accepted  bj-  the  church- 
wardens and  overseers  by  deed  under  their  seal :  and  that  it  appears  in  the  plea  that 
the  demise  was  granted  more  than  a  year  before  the  times  when  &c.,  when  the  demise 
was  only  for  one  whole  vear,  and  that  no  tenancy  could  be  implied  in  the  succeeding 
churchwardens  and  overseers,  after  the  expiration  of  the  first  year,  but  the  party  in 
actual  possession  would  l)ecorae  tenant  at  will  to  the  said  marquis  :  and  that  the  names 
of  the  persons  to  whom  the  marquis  demised  should  have  been  set  forth,  and  the  names 
of  the  persons  who  entered  under  the  demise  should  have  been  st<ited,  and  the  names 
of  the  persons  by  whom  Mary  Smith  was  permitted  to  occupy  should  have  been  stated, 
and  of  the  persons  by  whom  the  notice  and  demand  was  signed,  and  of  the  persons  to 
whom  the  possession  was  ordered  to  be  given  :  and  that  it  is  not  positively  stated 
that  notice  and  demand  in  writing  to  deliver  u])  possession  was  delivered  to  the  said 
Mary  Smith  ;  and  that  it  does  not  appear  that  the  persons  who  signed  the  said  notice 
were  churchwardens  and  overseers  at  the  time  the  notice  and  demand  were  signed  ; 
nor  how  or  in  what  manner  Mary  Smith  was  permitted  to  occupy,  or  what  was  the 
nature  of  the  tenancy,  or  under  whom  and  when  it  commenced  ;  and  that  it  does  not 
appear  that  Mary  Smith  was  a  person  who  could  be  turned  out  of  possession  according 
to  the  statute ;  nor  that  Mary  Smith  had  refused  to  give  ii])  possession  one  month 
after  notice  ;  nor  that  the  justices  in  the  plea  men  [368]  tioned  were  at  the  Swan 
Hotel  when  Mary  Smith  neglected  to  appear ;  nor  thai  the  justices  proceeded  to 
determine  the  complaint  at  that  place.  And  that  the  plea  does  not  give  colour  to  the 
plaintiff,  or  derive  it  from  the  proper  party. 

The  ca-e  was  argued  on  the  1 1  th  of  May,  by 

Peter-dorff,  in  support  of  the  demurrer.  The  first  objection  to  the  plea  is,  that  it 
does  not  aver  a  seisin  in  fee  at  the  time  of  the  demise  to  the  chuichwardens  and  over- 
seers. In  Com.  Dig.  "Pleader,"  E.  .5,  it  is  .said,  "If  the  defendant,  in  trespass  quare 
clausum  fregit,  pleads  that  it  w;is  his  freehold,  he  must  say,  at  the  time  of  the  trespass, 
otherwise  it  will  be  bad."  The  allegation  in  the  plea  that  the  locus  in  quo  is  a  certain 
tenement  belonging  to  the  parish  of  Arrow,  must  be  taken  most  strongly  against  the 
defendant  ;  and  if  it  refers  to  the  time  when  the  trespass  was  committed,  it  is  an 
immaterial  allegation.     Another  objection  is,  that  the  lease  does  not  appear  to  have 
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been  by  deed.  By  the  stat.  59  Geo.  3,  c.  12,  s.  17,  the  land  is  vested  in  the  church- 
wardens and  overseers  as  a  corporate  body  ;  and  the  conveyance,  thei-efore,  must  be 
by  deed,  and  accepted  by  deed  under  the  corporation  seal.  [Parke,  B.  Is  there  any 
authority  for  saying  that  a  demise  for  a  year  must  be  by  an  instrument  under  seal?] 
It  maj'  not  be  so  in  the  case  of  an  ordinary  individual,  but  it  must  in  the  case  of  a 
corporation.  But  further,  the  plea  affects  to  give  express  colour,  but  the  party  from 
whom  the  colourable  right  is  alleged  to  have  been  derived,  appears  on  the  face  of  the 
plea  to  be  destitute  of  all  right  or  title,  either  to  retain  possession  or  to  enter  upon 
the  premises. 

Cowling,  in  support  of  the  plea.  As  to  the  first  point :  in  Eex  v.  Somerton  (7  B.  & 
C.  463),  an  indictment  charged  that  A.  B.,  on  &c.,  being  the  servant  of  J.  H.,  on  the 
same  daj'  &c.,  [369]  one  gold  ring  &c.,  then  and  there  being  in  the  possession  of  J.  H., 
and  being  his  goods  and  chattels,  feloniously  did  steal :  and  it  was  held  that  the  fair 
import  of  the  charge  was,  that  A.  B.  was  the  servant  of  J.  H.  at  the  time  when  the 
theft  was  committed.  That  is  in  point  to  the  present  case.  Then  as  to  the  question 
of  a  demise  by  deed,  the  churchwardens  are  not  a  corporation  properly  so  called,  but 
merely  a  quasi  corporation.  In  Alderman  v.  Neate  (4  M.  &  W.  704),  it  was  expressly 
held  that  a  lease  vested  in  the  overseers  of  the  poor  by  virtue  of  the  stat.  59  Geo.  3, 
c.  12,  s.  17.  There  Lord  Abinger,  0.  B.,  in  delivering  the  judgment  of  the  Court, 
said,  "The  next  question  is,  whether,  supposing  this  to  be  a  lease,  it  vested  in  the 
overseers  of  the  poor  under  59  Geo.  3,  c.  12,  s.  17.  That  question  has  been  ingeniously 
argued  before  us  ;  we  do  not,  however,  consider  it  as  being  res  Integra,  inasmuch  as 
it  has  been  decided  by  the  Court  of  Queen's  Bench,  that  the  statute  does  apply  in  all 
cases ;  and  as  the  agreement  here  is  a  grant  of  property  to  be  used  as  a  poor-house, 
we  think  it  is  within  the  provisions  of  the  statute,  and  accordingly  that  the  property 
is  vested  in  the  overseers  for  the  time  being."  Then  with  respect  to  the  giving  of 
colour,  that,  it  is  submitted,  is  properly  done.  The  defendants  do  not  deny  the  right 
of  possession. 

Petersdorff,  in  reply.  There  is  a  difference  between  the  wording  of  this  plea  and 
that  of  the  indictment  in  Rex  v.  Somerton,  because  there  the  word  "  then  "  was  used. 
[Parke,  B.  Here  the  word  "so"  means  in  his  demesne  as  of  fee,  and  it  amounts  to 
an  allegation  that  he  was  seised  at  the  time  of  the  demise.]  Then  as  to  the  demise 
to  the  churchwardens  and  overseers,  it  was  held  in  Woodcock  v.  Gibson  (4  B.  &  C.  462  ; 
6  D.  &  R.  524)  that  the  59  Geo.  3,  c.  12,  s.  17,  vests  in  the  churchwardens  and  over- 
seers of  the  poor,  in  the  nature  of  a  body  corporate,  [370]  all  buildings,  lands,  and 
hereditaments  belonging  to  the  parish.  Besides,  it  was  incumbent  on  these  defendants 
to  make  out  a  title,  by  shewing  distinctly  in  the  plea  that  a  right  existed  in  them. 
[Parke,  B.  The  first  objection  cannot  be  supported.  As  to  the  remaining  points,  we 
will  take  time  to  consider  our  judgment. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  On  the  argument  of  the  demurrer  to  the  plea  in  this  case,  Mr.  Peters- 
dorff took  several  objections.  The  first,  that  the  seisin  in  fee  of  the  Marquis  of 
Hertford,  at  the  time  of  the  demise  to  the  churchwardens  and  overseers  of  the  poor, 
was  not  averred,  was  overruled  by  the  Court.  A  second  was,  that  the  churchwardens 
and  overseers  did  not  accept  the  demise  by  some  instrument  under  a  common  seal. 
We  think  that  the  answer  to  this  objection  is,  that  they  are  not  made  by  the  act, 
59  Geo.  3,  c.  12,  s.  17,  a  complete  body  corporate,  but  they  are  only  empowered  "to 
accept,  take,  and  hold,  in  the  nature  of  a  body  corporate."  The  use  of  these  terms, 
and  the  circumstance  that  no  corporate  name  is  given  to  them,  but  that  all  actions 
and  suits  are  to  be  instituted  in  the  natural  names  of  the  individuals,  with  the  addition 
of  their  name  of  office,  appear  to  indicate  the  intention  of  the  legislature  to  provide 
for  the  due  care  of  the  parochial  property,  by  vesting  it  in  the  churchwardens  and 
overseers  for  the  time  being,  by  what  Lord  EUenborough  terms  a  species  of  parlia- 
mentary succession,  {Johnson  v.  Hodgson  (8  East,  38),)  without  constituting  them  a 
proper  body  corporate,  with  all  the  legal  incidents  and  restrictions  belonging  to  such 
a  body  by  the  common  law.  It  appears  to  us  that  the  demise  to  the  churchwardens 
and  overseers  was  sufficient  to  vest  the  property  [371]  in  them  on  behalf  of  the  parish, 
by  their  assent  and  entry,  without  any  acceptance  by  them  by  an  instrument  under 
the  common  seal  of  the  supposed  corporation,  as  might  have  been  necessary  in  the  case 
of  a  proper  corporation,  according  to  the  rules  of  the  common  law  :  Predyman  v.  JFodry 
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(Cio.  Jau.  110).  Under  this  head,  another  objection  is  stated  in  the  special  deraiirrer, 
which  was  not  insisted  upon  on  the  argument,  namely,  that  the  names  of  the  then  church- 
wardens and  overseers  are  not  mentioned  ;  but  the  grant  would  be  good,  by  the  name 
of  office,  to  those  individual  officers,  which  would  be  a  sufficient  designation  ;  Com. 
Dig.,  Capacity,  (B.  4),  Grant,  (A.  2) ;  though,  when  they  sue  or  are  sued,  their 
individual  names  must  be  used,  by  the  59  Geo.  3. 

The  only  remaining  objection  necessary  to  be  noticed  is,  that  the  express  colour 
is  bad  ;  colour  is  given  in  the  usual  mode  by  the  averment  of  a  charter  of  demise,  by 
which  nothing  passed.  It  is  contended,  that  as  this  is  averred  to  have  been  after  the 
refusal  and  neglect  of  Mary  Smith,  the  person  in  possession,  to  deliver  up  the  house, 
the  supposed  charter  of  demise  is  altogether  void,  and  gives  no  colour  of  title.  But 
that  objection  is  unfounded ;  it  does  give  a  colour  of  title,  though  it  is  in  reality  a 
bad  one,  as  colour  In'  charter  of  demise  for  life  without  livery  always  is.  The  judgment 
is  therefore  for  the  defendants. 

Judgment  for  the  defendants. 

[372]      PiCKFORD    AND    ANOTHER   V.    THE    GRAND    JUNCTION    RAILWAY    COMPANY. 

Exch.  of  Pleas.  May  13,  1841. — A  declaration  in  case  against  a  common  carrier 
for  refusing  to  carry  goods,  averred  that  the  plaintiff  "  was  ready  and  willing  and 
then  offered  to  pay  to  the  defendant  such  sum  of  money  as  the  defendant  was 
legally  entitled  to  receive  for  the  receipt,  carriage,  and  conveyance  of  the  said 
parcel :" — Held,  on  special  demurrer,  that  the  averment  was  sufficient,  and  that 
it  was  not  necessary  to  aver  an  actual  tender  of  money  for  the  carriage. 

[S.  C.  2  Railw.  Gas.  .592  ;  9  Dowl.  P.  C.  766  ;  10  L.  J.  Ex.  342 ;  5  Jur.  731. 
See  further,  10  M.  &  W.  399.] 

Case.  The  declaration  stated,  that  whereas  the  defendants,  before  and  at  the 
time  hereinafter  mentioned,  to  wit,  on  the  24th  November,  1840,  were  common 
carriers  of  goods  and  chattels  for  hire,  from  Birmingham,  in  the  county  of  Warwick, 
to  Manchester,  in  the  county  of  Lancaster,  and  from  Manchester  aforesaid  to 
Birmingham  aforesaid,  and  thereupon  heretofore,  to  wit,  on  the  said  24th  November, 
1840,  the  plaintiffs  caused  to  be  tendered  to  the  defendants,  they  being  such  common 
carriers  as  aforesaid,  to  wit,  at  a  certain  place  in  Birmingham  aforesaid,  being  the 
place  by  them  then  used  in  the  way  of  their  said  business  as  common  carriers,  for  the 
receipt  of  parcels  and  goods  to  be  by  them  carried  and  conveyed  as  such  common 
carriers  as  aforesaid,  a  certain  parcel  of  goods  of  the  plaintiffs,  to  wit,  a  hamper  con- 
taining divers  goods  then  of  great  value,  to  wit,  of  the  value  of  £100;  and  then 
requested  the  defendants  to  receive,  and  to  carry  and  convey  the  same  from  Birmingham 
aforesaid  to  Manchester  aforesaid  ;  and  the  defendants  then  had  ample  convenience 
for  receiving  and  carrying  and  conveying  the  same  according  to  the  said  requirement 
of  the  plaintiffs  in  that  behalf ;  and  the  plaintiffs  were  then  ready  and  willing,  and 
then  offered  to  pay  to  the  defendants,  such  sum  of  money  as  the  defendants  were 
legally  entitled  to  receive  for  the  receipt  and  carriage  and  conveyance  of  the  said 
parcel,  and  all  other  charges  whatsoever  which  the  defendants  were  then  authorized 
or  in  anywise  entitled  to  make  or  receive  for  the  receipt,  carriage,  and  conveyance  of 
the  said  parcel  from  Birmingham  aforesaid  to  Manchester  aforesaid,  to  wit,  the  sum 
of  £'2  ;  and  the  defendants  then  had  notice  of  the  premises :  yet  the  defendants,  not 
regarding  their  duty  as  such  common  carriers  as  aforesaid,  but  con-[373]-triving  and 
wrongfully  and  unjustly  intending  to  injure  the  ])laintili's,  though  they  did  receive 
as  aforesaid,  and  carry  and  convey,  the  goods  of  divers  other  [wrsoiis  on  that  occasion 
from  Birmingham  aforesaid  to  Manchester  aforesaid,  did  not  nor  would,  at  the  said 
time  when  they  were  so  requested  as  aforesaid,  or  at  any  time  afterwards,  receive  the 
said  parcel,  or  carry  or  convey  the  same  from  Bu'mingham  aforesaid  to  Manchester 
aforesaid,  but  wholly  negected  and  refused  so  to  do,  thougii  they  might  and  could, 
and  ought  as  such  carriers  to  have  received  and  carried  and  conveyed  the  same  as 
aforesaid  ;  whereby  the  ])laintiffs  were  then  forced  and  obliged  to  carry  and  convey 
the  said  parcel  from  Birmingham  aforesaid  to  Manchester  aforesaid,  with  great 
labour,  cost,  and  inconvenience,  and  were  put  to  great  expense,  &c.,  in  and  about  the 
carriage  and  conveyance  of  the  said  parcel,  &c.,  and  were  and  are  otherwise  greatly 
annoyed,  injured,  inconvenienced,  and  damaged. 
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Special  demurrer,  assigning  for  cause,  that  the  declaration  did  not  aver  a  tender 
to  the  defendants  of  the  money  which  they  were  entitled  to  receive  for  the  carriage 
of  the  goods.     Joinder  in  demurrer. 

The  case  was  argued  on  the  11  th  of  May,  by 

Cowling,  in  support  of  the  demurrer.  The  question  in  this  case  is,  whether,  in  a 
declaration  in  case  against  common  carriers  for  refusing  to  convey  the  plaintiffs'  goods, 
it  is  necessary  to  aver  a  tender  of  the  sum  of  money  which  the  defendants  are  legally 
entitled  to  charge  for  the  carriage  1  It  is  submitted  that  it  is  ;  and  that  the  averment 
in  this  declaration,  that  "the  plaintiffs  were  ready  and  willing,  and  offered  to  pay," 
is  insufficient.  The  case  would  be  different,  if  the  declaration  disclosed  any  special 
circumstances  which  amounted  to  a  dispensation  with  the  tender,  or  shewed  that  it 
was  impossible  to  make  one.  The  general  rule  is,  that  no  [374]  man  is  bound  to  deal 
or  traffic  with  another ;  but  in  the  case  of  carriers  and  innkeepers  the  law  is  different. 
It  compels  them,  from  motives  of  policy,  to  deal  with  all  persons  who  may  come  to 
them ;  but  they  are  not  bound  to  deal  on  credit,  but  are  allowed  by  law  to  exact  the 
price  of  their  labour,  or  of  the  provisions  they  supply,  as  a  condition  precedent. 
[Parke,  B.  Can  it  be  necessary  to  tender  the  amount  of  the  cairiage,  as  a  condition 
precedent  to  the  performance  of  the  carrier's  contract?  By  his  contract,  he  is  to 
convey  the  goods  safely  to  their  journey's  end ;  and  if  they  are  lost  on  the  road,  he 
would  not  be  entitled  to  anything  for  the  cariiage.]  The  authorities  are  in  favour  of 
the  principle  contended  for.  In  I'inchon's  case  (9  Rep.  87  (i)),  it  is  said,  that  "a 
victualler  or  hostler  is  not  compellable  to  deliver  victuals  till  he  be  paid  for  them  in 
hand,"  citing  10  H.  7,  8  a.,  and  39  H.  6,  19  a.  So,  in  Hawkins's  Pleas  of  the  Crown, 
Book  I.,  c.  32,  s.  2,  it  is  said,  "if  one  who  keeps  a  common  inn  refuse  either  to  receive 
a  traveller  as  a  guest  in  his  house,  or  to  find  him  victuals  or  lodgings,  upon  his 
tendering  him  a  reasonable  price  for  the  same,  ho  is  not  only  liable  to  render  damages 
for  the  injury  in  an  action  on  the  case  at  the  suit  of  the  party  grieved,  but  may  also 
be  indicted  and  fined  at  the  suit  of  the  King."  In  Jackson  v.  Hogors  (2  Show.  327. 
See  also  1  Wms.  Saund.  312,  n.  2),  which  was  an  action  on  the  case  against  a  common 
carrier  for  refusing  to  carry  goods,  Jefleries,  C.  J.,  held,  "  that  the  action  is  main- 
tainable, as  well  as  it  is  against  an  innkeeper  for  refusing  a  guest,  or  a  smith  on  the 
road,  who  refuses  to  shoe  my  horse,  being  tendered  satisfaction  for  the  same."  In 
Story  on  Bailments,  c.  8,  s.  508,  it  is  stated  to  be  "  one  of  the  duties  of  a  common 
carrier  to  receive  and  carry  all  goods  offered  for  transportation,  upon  receiving  a 
suitable  hire.  This  is  the  result  of  his  public  employment  as  a  carrier;  and,  by  the 
custom  of  the  realm,  if  he  will  not  carry  goods  for  a  reasonable  compensation,  [375] 
upon  a  tender  of  it,  and  a  refusal  of  the  goods,  he  will  be  liable  to  an  action,  unless 
there  is  reasonable  ground  for  the  i-efusai."  With  respect  to  the  lien  which  a  carrier 
has  oil  the  goods  intrusted  to  him,  he  is  in  no  better  situation  than  an  ordinary 
tradesman  ;  he  has  only  a  particular,  and  not  a  genei'al  lien.  The  value  of  the  goods 
may  not  be  an  adequate  compensation,  and  he  may  know  the  bailor  to  be  in  insolvent 
circumstances.  In  Kuxhforth  v.  Hadfidd  (7  East,  224  ;  3  Smith,  221),  it  was  held  that 
a  carrier  has  no  general  lien,  but  only  for  the  carriage  of  the  particular  goods. 
Parke,  B.  How  is  a  party  to  tender  the  sum  for  the  carriage,  when  he  does  not  know 
the  amount'?]     He  must  tender  a  reasonable  sum. 

Martin,  in  support  of  the  declaration.  The  averment,  that  the  plaintiffs  were  ready 
and  willing  and  offered  to  pay  such  sum  as  the  defendants  were  legally  entitled  to 
receive,  is  sufficient,  without  avei'ring  an  actual  tender.  A  person  who  delivers  goods 
to  a  carrier  cannot  be  expected  to  know  the  precise  amount  of  the  carriage ;  and  if  he 
offers  to  pay  what  the  carrier  is  entitled  to  charge,  he  does  all  that  the  law  I'equires 
of  him.  I'he  authority  quoted  for  the  po.sition  in  Stoiy  on  Bailmeuts  is  Bacon's  Abr., 
Carriers  (B.) ;  but  there  the  word  "  offered  "  is  made  use  of,  and  it  is  evident  that  the 
word  "  tender  "  is  not  used  in  its  strict  sense,  either  in  the  notes  to  Williams's  Saunders, 
or  in  Hawkins,  but  as  synonymous  with  "otter."  It  is  clear  from  the  context,  in  all 
these  authorities,  that  a  strict  legal  tender  was  not  contemplated.  The  words  tender 
and  offer  are  used  in  seveial  instances  as  meaning  the  same  thing.  A  strictly  legal 
tender  is  only  necessary,  and  indeed  can  only  be  made,  where  there  is  a  pre-existing 
debt,  the  amount  of  which  may  be  ascertained  with  precision  by  the  party  tendering 
it.  No  precedent  of  a  declaration  against  a  cai'rier  for  refusing  to  carry  goods  is  to 
be  found  in  the  books ;  but  in  Chitty  on  Pleading  (6th  Edit.  vol.  2,  p.  468).  [376] 
a  form  of  declaration  is  given  against  an  innkeeper  for  refusing  to  entertain  a  guest, 
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and  there  the  averment  is,  "  that  the  plaintiff  was  then  ready  and  willing,  and  offered 
to  pay  the  defendant  a  reasonable  sum  of  money  for  such  lodging."  In  Raivson  v. 
Johnson  (1  East,  203),  which  was  an  action  for  the  non-delivery  of  malt,  which  the 
defendant  had  undertaken  to  deliver  on  request,  at  a  certain  price,  it  was  held 
sufficient  for  the  plaintiffs  in  the  declaration  to  aver  such  request,  and  that  they  were 
ready  and  willing  to  receive  the  malt,  and  to  pay  for  it  according  to  the  terms  of  the 
sale,  hut  that  the  defendant  refused  to  deliver  it,  without  averring  any  actual  tender 
of  the  price ;  and  in  that  case  Lord  Kenyon  said,  "  Under  this  averment  the  plaintiffs 
nuist  have  proved  that  they  were  prepared  to  tender  and  pay  the  money,  if  the 
defendant  had  been  ready  to  receive  it,  and  to  have  delivered  the  goods  ;  but  it  cannot 
be  necessary,  in  order  to  entitle  them  to  maintain  their  action,  that  they  should  have 
gone  through  the  useless  ceremony  of  laying  the  money  down,  in  order  to  take  it  up 
again.  It  would  be  repugnant  to  common  sense  to  require  it."  There,  it  is  true,  the 
duty  was  voluntarily  imposed,  whereas  in  the  case  of  carriers  it  is  imposed  by  law ; 
but  in  both  cases  the  principle  is  the  same.  [Parke,  B.  In  this  case  the  receipt  of 
the  goods,  and  the  payment  for  the  carriage,  would  be  contemporaneous  acts  ]  The 
plaintiffs  were  not  bound  to  pay  the  money  until  the  goods  were  received,  and  the 
price  of  the  carriage  named  ;  and  they  need  not  aver  more  than  they  are  bound  to 
prove.  In  Wilki  v.  Atkinson  (6  Taunt.  11  ;  1  Marsh.  412),  which  was  an  action  for 
not  delivering  oil  according  to  agreement,  after  demand  made,  the  declaration  averred, 
"  that  the  plaintiff,  on  &c.,  requested  the  defendant  to  deliver  it ;  but  that  though 
the  plaintiff  was  always  ready  and  willing  to  accept  it,  and  pay  for  the  same  on  the 
terms  agreed  upon,  [377]  yet  the  defendant  would  not  deliver  it,"  &c.  Gibbs,  C.  J., 
said,  "  that  the  delivery  of  the  oil  and  the  payment  for  it  were  to  be  concomitant 
acts  ;  and  that  it  was  not  necessary  for  the  plaintiff  to  prove  that  he  had  offered  the 
money  to  the  defendant,  till  the  defendant  was  ready  to  perforin  his  part  of  the 
contract  by  delivering  the  oil."  Levy  v.  Lmd  Herbert  (7  Taunt.  314;  1  Moore,  56), 
and  ll'aterhotise  v.  Skinner  (2  Bos.  &  Pul.  447),  are  authorities  to  the  same  effect. 
But  it  may  well  be  questioned  whether  carriers  are  entitled  to  be  paid  in  advance  for 
the  carriage  of  goods.  The  law  casts  upon  them  the  duty  of  eariying  the  goods,  and 
they  must  rely  upon  their  lien  as  a  security  for  the  payment  for  the  carriage. 

Cowling  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.     (After  stating  the  pleadings,  he  continued) : — It  was  admitted  on  the 
argument  in  this  case,  that  the  defendants,  in  their  capacity  of  common  carriers,  are 
bound  to  carry  all  goods  presented  to  them  for  the  purpose,  but  it  was  contended 
that  that  is  only  on  being  paid  in  ready  money  :  and  the  simple  question  is,  whether, 
in  order  to  support  an  action  against  them  for  refusing  to  carry,  on  the  offer  of  a 
reasonable  sum,  it  is  necessary  that  the  plaintiffs  should  have  made  what  the  law 
terms  a  strict  tender,  in  the  form  required  by  law.     Now  the  Court  think  that  this 
is  not  like  the  case  of  a  strictly  legal  tender,  a  term  which  is  only  applicable  where 
an  absolute  duty,  such  as  the  payment  of  an  antecedent  debt,  is  imposed  on  the  party 
making  it,  in  which  case  the  tender  stands  in  the  place  of  payment,  and  is  in  fact 
a  payment,  so  far  as  it  is  in  the  power  of  the  party  tendering  to  make  it  one,  but 
which  remains  incomplete  only  [378]  because  the  party  to  whom  the  money  is  offered 
refuses  to  accept  it.     Such  a  tender  we  consider  to  be  altogether  unnecessar}'  in  the 
present  case  ;  the  acts  to  be  done  by  both  parties,  namely,  the  receipt  of  the  goods, 
and  the  payment  of  a  reasonable  sum  for  their  carriage,  being  contemporaneous  acts ; 
the  carrier  being  bound  to  receive  the  goods  on  the  money  being  paid  or  tendered, 
and  the  bailor  to  pay  the  reasonable  amount  demanded,  on  the  carrier's  taking  charge 
of  the  goods.     The  case  of  HnvKon  v.  Johnson,  and  the  other  cases  cited  by  Mr.  Martin, 
clearly  shew,  that  whenever  a  duty  is  cast  on  a  party  in  consequence  of  a  contem- 
poraneous act  of  payment  to  be  done  by  another,  it  is  sufficient  if  the  latter  pay,  or 
be  read}'  to  pay,  the  money,  when  the  other  is  ready  to  undertake  the  iluty.     Here  the 
acts  to  be  done   by  the  plaintiffs  and   defendants  are  altogether  contemporaneous. 
The  money  is  not  requiied  to  be  paid  down  by  the  plaintiffs,  until  the  wirrier  receives 
the  goods,  which  he  is  bound  to  carry.     Our  judgment,  therefore,  niu.st  be  for  the 
plaintiffs  ;  but  as  there  are  some  other  questions  pending  between  the  parties,  which 
they  are  desirous  of  having  decided  in  the  present  iiction,  the  defendants  may  have  until 
the  first  day  in  next  term  to  apply  at  chambers  for  leave  to  amend,  on  payment  of  costs. 
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Aldeeson,  B.  In  cases  of  this  nature,  it  is  enough  if  the  party  be  ready  and 
willing  to  deal  for  ready  money,  and  notify  that  readiness  and  willingness  to  the 
other  side. 

Judgment  for  the  plaintiffs. 

[379]  Sharp  v.  Key.  Exch.  of  Pleas.  May  11,  1841.— Where  rent  became  due 
after  the  delivery  of  a  writ  of  elegit  to  the  sheiiff,  but  before  the  inquisition  was 
taken  thereon  : — Held,  that  the  execution  creditor  was  not  entitled  to  the  rent. 

[S.  C.  9  Dowl.  P.  C.  770 ;  10  L.  J.  Ex.  304.] 

Covenant  on  an  indenture  of  lease,  by  lessor  against  assignee  of  lessee,  for  a 
quarter's  rent  due  the  29th  of  September,  1840. 

The  defendant  pleaded  that,  before  the  rent  became  due,  one  W.  Sage,  in  the 
Court  of  Exchequer,  recovered  a  judgment  against  the  plaintiff  for  a  certain  debt  and 
damages  ;  that  the  debt  and  damages  remaining  unsatisfied,  W.  Sage,  before  the  said 
rent  became  in  arrear,  for  obtaining  satisfaction,  sued  out  a  writ  of  elegit,  and  delivered 
it  to  the  sheriff  of  Middlesex,  indorsed  to  levy  "271.  16s.;  that  W.  Sage  then  gave 
notice  to  the  defendant  to  pay  all  future  sums  of  the  rent  to  accrue  and  become  due 
to  him,  W.  Sage  :  by  virtue  of  which  writ  of  elegit,  afterwards,  a  certain  inquisition 
was  had  and  taken  at  the  sheriff's  office,  to  wit,  on  the  16th  of  October,  1840,  and  by 
adjournment  on  the  23rd  day  of  October,  1840,  by  which  inquisition  it  was  found  that 
the  plaintiff,  on  the  3rd  day  of  July,  1838,  was  seised  in  his  demesne  as  of  fee  of  and 
in  certain  premises,  &c. ;  that  those  premises,  with  their  appurtenances,  the  sheriff 
caused  to  be  delivered  to  W.  Sage,  to  hold  until  the  debt  and  interest  should  be  levied  ; 
that  the  said  premi.ses  ai'e  the  same  as  in  the  indenture  in  the  declaration  mentioned, 
and  that  the  said  judgment  was  in  full  force,  and  the  debt  and  damages  unpaid,  at  the 
time  when  the  rent  aforesaid  became  due,  and  at  the  time  of  the  commencement  of 
this  suit ;  and  the  said  W.  Sage,  by  means  of  the  premises,  thereby  then  became  and 
was  entitled  to  demand  of  and  from  the  defendant  the  said  rent,  and  therefore,  before 
the  commencement  of  this  suit,  demanded  and  claimed  the  same,  &c.     Verification. 

Special  demurrer,  a.ssigning  for  causes,  that  the  delivery  of  the  premises  under  the 
writ  and  inquisition  are  a  symbolical  and  not  an  actual  delivery,  and  it  does  not  appear 
in  the  [380]  plea  that  W.  Sage  evicted  or  ejected  the  defendant,  without  which  he 
was  not  of  right  entitled  to  receive  the  rents ;  nor  is  it  stated  that  the  defendant, 
before  the  rent  accrued  due,  attorned  to  W.  Sage ;  that  it  does  not  appear  that  the 
rent  was  due  after  the  taking  of  the  inquisition,  or  after  the  delivery  of  the  premises 
to  W.  Sage ;  that  it  does  not  appear  what  the  nature  of  the  plaintiff's  estate  wa.s,  or 
whether  the  same  was  capable  of  being  extended  under  an  elegit ;  and  that  it  is  not 
averred  that  the  defendant  paid  the  rent  to  W.  Sage. 

Cresswell,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

Bramwell,  in  support  of  the  plea.  The  pleadings  shew  that  the  writ  of  elegit  was 
delivered  to  the  sheritf  before  the  rent  became  due,  although  the  inquisition  was  not 
taken  until  after.  The  question  is,  whether  the  inquisition  had  relation  back  to  the 
time  of  the  delivery  of  the  writ  to  the  sheriff,  so  as  to  entitle  the  execution  creditor 
to  the  rent.  Taking  it  to  be  realty,  it  would  be  bound  from  the  time  of  the  judgment; 
taking  it  to  be  personalty,  from  the  time  of  the  delivery  of  the  writ  to  the  sheriff.  It 
is  clear  that  the  rent  is  a  part  of  the  reversion.  [Parke,  B.  The  rent  in  arrear  is 
no  part  of  the  reversion  ;  it  is  a  mere  chose  in  action.  Is  there  any  authority  to  shew 
that  the  execution  creditor  is  entitled  to  itl]     There  is  no  express  authority. 

Per  Curiam.     Judgment  for  the  plaintiff. 

End  of  Easter  Term. 


[381]     Eeports  of  Cases  Argued  and  Determined  in  the  Courts  of 
Exchequer,  and  Exchequer  Chamber,  Trinity  Term,  4  Victoria. 

Smith  v.  Royston.  Exch.  of  Pleas.  May  22,  1841. — On  a  plea  of  liberum  tene- 
mentum  to  an  action  for  a  trespass  to  a  close  named  in  the  declaration,  the 
defendant  is  entitled  to  a  verdict,  if  he  establish  a  title  to  that  part  of  the  close 
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on  which  the  trespass  was  committed,  and  is  not  bound  to  prove  a  title  to  the 
whole  close. 

[S.  C.  1  Dowl.  (N.  S.)  124;  10  L.  J.  Ex.  437.] 

Trespass  for  l)reaking  and  entering  a  close  of  the  plaintift',  called  the  Buck  Leap, 
in  the  county  of  Derby,  and  erecting  a  building  thereon,  and  keeping  and  continuing 
the  same  so  erected  thereon,  &c.  Plea,  that  the  close  in  which  &c.,  was  and  is  the 
close,  .soil,  and  freehold  of  the  defendant.     Issue  thereon. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  assizes  for  the  county  of  Derby, 
it  appeared  that  the  Buck  Leap  was  a  slip  of  land,  about  twelve  feet  in  width,  lying 
outside  the  hedge  of  the  plaintiff's  land,  and  not  divided  by  any  fence  from  a  held  of 
the  defendant's  which  immediately  adjoined  it.  The  plaintiff  proved  acts  of  ownership 
exerciseil  by  him  over  the  Buck  Le.ip,  to  the  extent  of  about  four  feet  from  his  hedge. 
The  building  erected  by  the  defendant  was  not  within  that  limit,  but  was  just  within 
the  distance  of  twelve  feet  from  the  plaintiff's  hedge  :  and  the  defendant  proved  acts 
of  ownership  on  that  part  of  the  land  upon  which  the  building  was  [382]  erected. 
The  Lord  Chief  Baron,  in  summing  up,  told  the  jury  that  the  defendant  was  not 
bound,  in  support  of  his  plea  of  soil  and  freehold,  to  prove  that  the  whole  of  the  Buck 
Leap  was  his  propeity,  but  that  he  was  entitled  to  a  verdict  if  he  pi-oved  that  that 
portion  of  it  in  which  the  alleged  trespass  was  committed  was  his.  The  jury  having 
found  a  verdict  for  the  defendant, 

Balguy,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection.     In  the  same  term, 

Whitehurst  and  Gale  shewed  cause.  The  question  in  the  cause,  upon  this  issue, 
was,  whether  the  identical  spot  on  which  the  building  was  erected  was  or  was  not  the 
soil  and  freehold  of  the  defendant,  and  he  was  not  bound  to  prove  that  the  whole  of 
the  close  named  in  the  declaration  belonged  to  him;  he  was  entitled  to  succeed  if  he 
shewed  himself  entitled  to  that  part  of  it  on  which  the  ti-espass  was  committed  ;  and 
it  is  immaterial  whether  the  surrounding  land,  called  the  Buck  Leap,  was  the  plaintiff's 
or  not.  The  leading  case  on  this  subject  is  that  of  Cocker  v.  Cronqdon  (1  B.  &  Cr.  489  ; 
i  1).  &  1\.  719),  which  decided  that  whei'c  a  plaintiff"  in  trespass  names  the  close  in 
his  declaration,  and  the  defendant  pleads  liberum  tenementum  generally,  without 
giving  any  further  description  of  the  close,  the  plaintill'  is  not  bound  to  new  assign, 
))ut  may  recover  on  proof  of  a  trespa.ss  in  any  close  of  his  bearing  the  name  given  in 
the  declaration,  although  the  defendant  have  also  a  close  in  the  same  parish  known 
by  the  same  name.  Take  the  converse  of  that  case — suppose  the  plaintiff  had  two 
Buck  Leaps  in  this  parish,  and  proved  a  trespass  in  the  close  in  question  ;  could  he 
have  defeated  the  defendant  bj'  proving  his  title  to  the  other?  And  the  question  is 
the  .same,  whether  there  be  two  closes  of  the  same  name,  divided  b)'  visible  fences,  or 
an  upon  field  divided  only  by  [383]  an  ideal  line.  The  question  is,  whose  is  the  spot 
where  the  trespass  was  committed  ?  that  is,  "the  close  in  which,  &c."  If  the  plaintiff 
denies  that  the  place  justified  is  that  wherein  the  trespass  was  committed,  he  should 
new  assign.  [  Alderson,  B.  The  whole  ((uestion  is,  whether  the  plea  necessarily  means 
that  the  defendant  had  a  right  to  the  whole  Huck  Leap.  According  to  your  argument, 
your  case  is  that  the  defendant  never  did  break  and  enter  the  plaintiff's  close  called 
the  Buck  Leap  at  all.]  The  defendant  could  plead  no  other  plea  than  this,  admitting 
the  plaintiff's  possession.  That  of  which  the  plaintiff' is  in  lightful,  and  that  of  which 
he  is  in  wrongful  jiossession,  goes  by  the  common  name  of  Buck  Leap.  The  plea  of 
not  guilty  would  only  have  put  in  issue  the  breaking  and  entering  a  close  of  the  same 
name  with  that  in  the  declaration  :  it  would  not  have  denied  the  ])laintitt"s  possession. 
[Lord  Abinger,  G.  B.  And  you  would  say,  that  if  you  had  pleaded  not  possessed,  it 
might  as  well  be  argued  thai;  that  applied  to  the  whole,  as  your  present  plea  ]  Yes. 
[Alderson,  B.  Suppose  the  plaintiff  had  described  the  close  by  abuttals :  is  not  the 
name,  with  the  evidence,  equivalent  to  abuttals?  Do  not  you  undertake  to  prove 
that  the  whole  is  yours,  the  description  of  which  by  name  you  accept,  it  being  here- 
after to  be  proved  what  is  its  extent?]  Where  it  is  described  by  abuttals,  it  has  no 
attribute  common  to  anything  beyond  the  motes  and  bounds  ;  but  even  then,  if  the 
place  of  the  trespass  could  be  ascertained,  it  is  submitted  that  the  defendant  would 
not  be  bound  to  prove  the  whole  to  be  his  soil  and  freehold  :  and  the  same  hohls  where 
it  is  described  by  name  :  Cuoke  v.  Jack^ton  (9  D.  &  U.  49.5).  In  Tapleij  v.  IFainuright 
(5  U.  &  .Adol.   395;  2  Nev.  &  M.  697),  it  was  alleged  in  the  declaration  that  "the 
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said  closes  in  which  &c.,"  for  twenty  years  and  more,  had  been  separated  from  the 
residue  of  a  waste,  and  enjoyed  in  severalty  ;  and  it  was  held  that  this  allegation  [384] 
was  divisible,  and  was  satisfied  by  proof  that  any  part  of  the  closes,  in  which  the 
trespasses  were  committed,  had  been  so  inclosed  for  that  period.  If  that  be  the  rule 
of  construction  applied  by  the  Court  to  the  declaration,  the  defendant  also  must  so 
understand  it ;  and  therefore,  when  the  defendant  pleaded  liberum  tenementum,  he 
must  have  assumed  the  plaintiff  to  apply  the  name  Buck  Leap  only  to  the  part  on 
which  the  trespa.ss  is  committed.  Where  the  close  is  set  out  by  abuttals,  and  a  plea 
of  leave  and  license  pleaded,  if  there  were  any  excess  of  the  license,  by  going  on  a 
ditTerent  part,  the  plaintiff  must  new  assign,  otherwise  the  defendant  would  succeed 
by  proof  of  a  license  over  a  single  acre :  Ditcham  v.  Bond  (3  Camp.  524).  The  case 
of  Hawke  v.  Bacon  (2  Taunt.  156)  must  be  taken  to  have  been  overruled  by  Tai^ley  v. 
IVuinmight,  and  Richards  v.  Peake  (2  B.  &  Cr.  918;  4  D.  &  R.  572).  In  the  latter 
case  Abbott,  C.  J,  says — "The  words,  the  closes  in  which,  &c.,  in  the  declaration 
mentioned,  confine  that  allegation  to  the  spot  where  the  trespass  was  committed  ;  then 
it  becomes  a  question  of  fact  whether  the  trespass  was  committed  in  that  part  of 
Burgey  Cleave  Garden  which  had  been  inclosed  and  enjoyed  in  severalty."  Stevens  v. 
U'histhr  (11  East,  51)  is  to  the  same  effect.  And  m  Basset'ty.  Mitchell  {iK  &Adol.  99), 
where  the  justification  was,  that  the  close  in  which  &c.,  was  part  of  an  allotment 
of  six  acres,  and  it  appeared  that  the  close,  which  was  set  out  by  abuttals,  was  not 
all  within  the  allotment,  but  the  part  wherein  the  trespass  occurred  was,  it  was  held 
that  the  justification  was  made  out.  That  case  is  expressly  in  point  for  the 
defendant. 

Balguy  and  N.  R.  Clarke,  contra.  If  the  defendant  chose  to  plead  liberum  tene- 
mentum, having  in  reality  a  title  to  part  only  of  the  close  described  by  name  in  the 
declaration,  [385]  he  ought  in  his  plea  to  have  set  out  by  metes  and  bounds  the  part 
claimed  by  him,  and  to  have  alleged  that  to  be  the  place  in  which  the  supposed  trespass 
was  committed.  Not  having  done  so,  he  must  be  taken  to  assert  a  title  to  the  whole 
of  the  close  named  in  the  declaration.  The  case  of  TapUy  v.  Wainivright  is  no  authority 
for  the  defendant :  it  only  proceeded  upon  the  established  rule,  that  the  plaintiff  may 
prove  a  trespass  in  any  part  of  the  close  mentioned  in  the  declaration.  In  Bassett  v. 
Mitchtll,  the  question  was  different  fiom  the  present.  If  this  had  been  the  case  of  two 
closes  both  called  the  Buck  Leap,  the  case  of  Cocker  v.  Crompton  is  a  distinct  authority 
that  the  defendant  must  have  set  out  his  close  by  metes  and  bounds ;  and  the  same 
rule  must  equally  apply  where  each  party  is  entitled  to  a  part  of  one  close  bearing 
the  same  name.  If  upon  this  evidence  the  defendant  is  entitled  to  succeed,  this 
injustice  will  follow,  that  the  record  will  hereafter  be  evidence  of  the  defendant's  title 
to  the  whole  of  the  close  called  the  Buck  Leap. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  This  was  an  application  made  by  Mr.  Balgiiy  for  a  new  trial,  in  a 
case  tiled  Ijefore  Lord  Abinger,  at  the  last  assizes  for  the  county  of  Warwick,  and 
which  was  argued  in  the  course  of  the  last  term  before  Lord  Abinger,  my  Brother 
Rolfe,  and  myself.  It  was  an  action  of  trespass  for  breaking  and  entering  the  close 
of  the  plaintiff,  called  the  Buck  Leap,  and  building  thereon.  The  only  plea  of  the 
defendant  upon  the  record  was  that  the  close  in  which  &c.,  was  the  soil  and  freehold 
of  the  defendant.  Upon  this  plea  issue  was  joined.  It  must  be  taken  as  a  fact  for 
the  purposes  of  the  present  motion,  that  the  close  called  the  Buck  Leap  was  a  strip 
of  ground  comprising  a  breadth  of  about  twelve  feet,  and  lying  outside  the  [386] 
hedge  of  the  plaintiff,  and  undivided  from  the  defendant's  adjoining  field.  It  must 
also  be  admitted,  that  the  plaintiff"  gave  some  evidence,  upon  which  the  opinion  of  the 
jury  might  have  been  taken,  of  acts  of  owner-ship  extending  to  about  four  feet  in  width 
measured  from  the  defendant's  hedge  ;  but  that  the  building  erected  by  the  defendant, 
the  subject  of  the  action  of  trespass,  was  not  within  that  limit,  although  clearly  within 
the  distance  of  the  twelve  feet  from  the  hedge. 

The  misdirection  complained  of  by  the  plaintift"s  counsel  is,  that  the  learned  Judge 
was  wrong  in  telling  the  jury,  that  upon  these  facts  they  ought  to  find  for  the  defen- 
dant upon  this  issue.  And  that  question  is  in  substance,  whether,  upon  the  issue 
that  the  close  in  which  &.C.,  was  the  soil  and  freehold  of  the  defendant,  the  defendant 
undertakes  to  prove  the  whole  of  the  close  called  the  Buck  Leap  to  be  his  property, 
or  only  that  part  or  portion  of  it  upon  which  the  trespass  complained  of  had  been 
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committed.  And  upon  full  consideration,  we  think  that  the  latter  is  the  true  view  of 
the  pleadings,  and  consequently  that  the  direction  was  correct  in  point  of  law. 

There  seems  to  us  to  l)e  no  distinction  in  the  cases  where  the  declaration  describes 
the  close  in  which  &c.,  b}-  metes  and  bounds,  or  by  name  only.  In  both  cases,  it  must 
be  taken  to  mean  a  complaint  that  the  defendant  committed  a  trespass  upon  a  piece 
of  land  in  the  lawful  possession  of  the  plaintitl',  descril)ed  in  the  one  case  as  beinij  part 
of  a  close  having  certain  metes  and  bounds,  and  in  the  other  case,  as  part  of  a  close 
named  A.  The  metes  and  bounds  in  the  one  case,  and  the  name  in  the  other,  serve 
only  to  define  to  the  defendant  what  close  it  is,  for  the  tiespassing  on  a  part  of  which 
the  plaintitl'  brings  his  suit.  W  hen  therefore  the  defendant,  following  the  declaration, 
asserts  in  his  plea  that  the  close  in  which  &c.  is  his  soil  and  freehold,  we  think  his 
plea  means  that  the  part  of  the  close  so  described  in  the  declaration,  on  which  he 
[387]  admits  that  he  has  done  the  acts  complained  of,  was  his  soil  and  freehold.  By 
this  plea,  therefore,  he  undertakes  to  prove  two  propositions — first,  that  some  part  of 
the  described  close  belongs  to  him  :  and  secondh',  that  it  is  on  this  part  of  the  close 
that  all  the  acts  complained  of  have  been  done.  If  he  docs  this,  he  is  entitled  to  the 
verdict ;  if  not,  the  plaintitl'  must  succeed. 

This  view  of  the  pleadings  seems  to  us  to  be  consistent  with  all  the  authorities 
cited  ill  the  argument.  For  the  plaintiff  we  were  referred  principally  to  the  case  of 
Cocker  v.  Cromptmi  There,  both  plaintiff  and  defendant  had  each  a  close  called  the 
Fold  Yard.  The  defendant  had  pleaded  to  a  declaration  for  breaking  and  entering 
the  plaintitt"s  close  called  the  Folcl  Yard,  that  the  close  in  which  itc.  was  his  soil  and 
freehold.  There  it  appeared  that  the  trespass  committed  was  in  the  plaintiff's  Fold 
Yard  ;  and  the  Court  held  that  the  plaintiff  was  right,  and  that  where  a  close  is 
described  hy  name  or  by  abuttals,  there  can  be  no  new  assignment.  But  there  the 
defendant  failed  to  prove  the  second  proposition  raised  by  the  plea,  \''\z.  that  the  act 
complaineil  of  was  committed  in  that  close,  or  in  that  part  of  the  close,  which  belonged 
to  him.  Here,  on  the  contrary,  the  plaintiff  and  the  defendant  are,  for  the  purposes 
of  this  argument,  supposed  each  to  have  a  portion  of  the  close  called  the  Buck  Leap, 
and  the  acts  complained  of  were  done  in  that  part  belonging  to  the  defendant.  This 
case,  therefore,  falls  expressly  within  the  authority  of  Btdiurds  v.  Peake,  where  the 
Court  held  the  words  "the  close  in  which  kc,"  to  amount  to  a  divisible  allegation, 
and  to  be  satisfied  by  proof  that  the  defence  stated  was  applicable  to  that  part  of  the 
close  in  which  the  supposed  trespasses  were  committed.  The  same  rule  was  also  laid 
down  in  BaswU  v.  Mitchell,  and  in  Tapley  v.  Wainwright,  which  authorities  seem  to  be 
conclusive  en  the  subject. 

It  was  urged,  that  the  effect  of  the  finding  upon  this  plea  [388]  in  future  will  be 
to  conclude  the  right  of  the  soil  of  the  Buck  Leap  as  belonging  to  the  defendant. 
But  this  is  not  so.  If  the  rule  we  have  laid  down,  as  being  the  true  rule  deducible 
from  the  authorities,  be  correct,  the  only  ett'ect  of  this  record,  if  given  hereafter  in 
evidence  between  the  parties  to  it,  or  those  claiming  under  them,  will  be  to  shew 
conclusively  that  some  part  of  the  Buck  Leap  belongs  to  the  defendant;  and  further, 
if  the  party  giving  the  record  in  evidence  can  shew  where  the  trespass  in  the  declara- 
tion was  actually  committed,  the  record  will  be  conclusive  that  such  part  of  the  Buck 
Leap  belonged  to  the  defendant.  But  the  record  will  prove  no  more  than  this,  and 
a  proof  to  this  e.xtent  is  only  in  full  conforinity  with  principle  and  justice. 

On  the  whole,  we  are  of  opinion  that  this  rule  must  be  discharged. 

Rule  discharged. 

RuTTER  r.  Chapman.  Exch.  of  Pleas.  May  24,  1S41.— In  an  action  by  the  coroner 
of  the  county  of  Lancaster  for  disturbance  in  his  otlice,  the  plea  set  forth  a  charter 
granted  by  the  Crown  to  the  borough  of  Manchester,  pursuant  to  the  stat. 
1  Vict.  c.  78,  s.  49,  and  the  issue  in  the  cause  was,  whether  the  petition  for  such 
charter  was  the  petition  of  the  inhabitant  householders  of  the  borough,  and 
whether  the  charter  was  accepted  by  them.  The  defendant  had  witnesses  in 
attendance  at  the  trial,  to  prove  the  genuineness  of  the  signatures  to  the  original 
charter,  which  was  lodged  at  the  Privy  Council  otlice  : — Held,  that  the  charter 
was  a  document  which  the  defendant  ought  to  give  a  notice  to  admit  and  inspect, 
within  the  rule  of  H.  T.  4  \\'\\\.  4,  s,  20,  and  that,  not  having  done  so,  he  was 
not  entitled  to  the  costs  of  the  witnesses  above  mentioned.     That  rule  extends 
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to  every  document  which  a  party  proposes  to  adduce  in  evidence,  and  is  not 
confined  to  documents  in  his  custody  or  control. 

[S.  C.  1  Dowl.  (N.  S.)  118  ;  10  L.  J.  Ex.  495 ;  5  Jur.  610.] 

At  the  trial  of  this  cause,  (which  was  an  action  by  the  plaintiff  for  disturbance  in 
his  office  of  coroner  for  the  county  of  Lancaster,  brought  to  try  the  validit^^  of  the 
charter  granted  by  the  Crown  to  the  borough  of  Manchester  (see  ante,  p.  1),  the 
defendant  had  in  attendance  a  number  of  witnesses  (who,  however,  in  consequence 
of  the  course  the  [389]  cause  took,  were  not  actually  called),  to  prove  the  signatures 
of  the  petitioners  in  favour  of  the  charter.  The  petition  had  been  lodged  at  the  Privy 
Council  Office,  pursuant  to  the  stat.  1  Vict.  c.  78,  s.  49.  No  notice  had  been  given 
by  the  defendant,  under  the  rule  of  H.  T.  4  Will.  4,  s.  20,  to  admit  and  inspect  the 
petition.  The  Master  having,  on  taxation,  allowed  the  defendant  the  costs  of  the 
above  witnesses, 

Cresswell,  in  Easter  Term,  obtained  a  rule  to  shew  cause  why  the  taxation  should 
not  be  reviewed,  and  the  costs  of  those  witnesses  disallowed  :  against  which 

The  Attorney-General  and  Crompton  now  shewed  cause.  This  is  not  a  case 
falling  within  the  operation  of  the  rule  of  H.  T.  4  Will  4.  That  rule  provides,  that 
"  either  party,  after  plea  pleaded  and  a  reasonable  time  before  trial,  may  give  notice 
to  the  other,  either  in  town  or  country,  in  the  form  thereto  annexed,  or  to  the  like 
effect,  of  his  intention  to  adduce  in  evidence  certain  written  or  printed  documents  ; 
jind  unless  the  adverse  party  shall  consent,  by  indorsement  on  such  notice  within 
forty-eight  hours,  to  make  the  admission  specified,  the  party  requiring  such  admission 
may  call  on  the  party  required,  by  summons,  to  shew  cause  before  a  judge  why  he 
should  not  consent  to  such  admission,  or  in  case  of  refusal  be  subject  to  pay  the  costs 
of  proof  ;  and  unless  the  party  I'equired  shall  expressly  consent  to  make  such  admission, 
the  judge  shall,  if  he  think  the  application  reasonable,  make  an  order  that  the  costs 
of  proving  any  document  specified  in  the  notice,  which  shall  be  proved  at  the  trial  to 
the  satisfaction  of  the  judge,  &c.,  certified  by  his  indorsement  thereon,  shall  be  paid 
by  the  party  so  required,  whatever  may  be  the  result  of  the  cause."  And  it  is  after- 
wards provided,  that  "no  costs  of  proving  any  written  or  printed  document  shall  be 
allowed  to  any  party  who  shall  have  adduced  the  same  in  evidence  on  any  trial,  unless 
he  shall  have  given  such  notice  as  [390]  aforesaid,  and  the  adverse  part}-  shall  have 
refused  or  neglected  to  make  such  admission,  or  the  Judge  shall  have  indorsed  upon 
the  summons,  that  he  does  not  think  it  reasonable  to  require  it."  Then  the  form  of 
notice  referred  to  in  the  rule  is  as  follows : — "  Take  notice,  that  the  plaintiff  [or 
defendant]  in  this  cause,  proposes  to  adduce  in  evidence  the  several  documents  here- 
under specified,  and  that  the  same  may  be  inspected  by  the  defendant  [or  plaintiff], 
his  attorney  or  agent,  at  on  ,  between  the  hours  of  ,  and 

that  the  defendant  [or  plaintiff]  will  be  required  to  admit,  that  such  of  the  said 
documents  as  are  herein  specified  to  be  originals,  were  respectively  written,  signed,  or 
executed,  as  they  purport  respectively  to  have  been,"  &c.  &c.  First,  even  if  this 
petition  had  been  a  document  in  the  possession  or  within  the  control  of  the  defendant, 
it  is  not  such  a  document  as  is  intended  by  this  rule.  The  rule  applies  to  documents 
which  are,  as  such,  either  genuine  or  spurious  ;  but  the  question  in  this  case  was  not 
whether  this  petition  was  to  be  recorded  as  genuine,  or  rejected  as  spurious,  but  to 
what  extent  it  was  the  petition  of  the  inhabitant  householders  of  the  borough.  The 
rule  applies  only  to  cases  in  which  there  can  be  an  indorsement  by  the  Judge  that  the 
document  was  proved  to  his  satisfaction.  [Alderson,  B.  Is  not  each  signature  a 
written  document  ■?]  Not  within  the  meaning  of  this  rule.  The  mere  proof  of  the 
signatures  would  be  insufficient ;  it  was  necessary  further  to  shew  that  the  subscribers 
were  in  fact  inhabitant  householders  within  the  borough.  It  is  clear  the  defendant 
could  not  have  given  notice  in  this  case  to  inspect  and  admit  a  copy  :  the  original 
itself  must  have  been  produced.  What  would  be  "  the  admission  specified  "  in  this 
case  1 — That  all  were  genuine  signatures  of  inhabitant  householders.  The  rule  looks 
to  a  case  where,  in  proving  the  document,  you  prove  the  whole  of  it,  and  does  not 
apply  to  such  a  ca.se  as  this,  which  involves  the  proof  of  an  extrinsic  fact. 

[391]  But  secondly,  the  rule  can  only  reasonably  be  applied  to  documents  which 
are  in  the  possession  or  within  the  control  of  the  party  giving  the  notice,  and  of 
which,  therefore,  he  is  able  to  give  the  other  party  an  in.spection.  It  can  only  apply 
to  cases  in  which  the  foi'm  of  notice  subjoined  to  the  rule,  or  one  to  the  like  effect,  can 
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be  given.  [Alderson,  B.  There  is  nothing  in  the  terms  of  the  rule  so  to  limit  its 
operation  :  the  ditiiculty  of  access  to  the  document  may,  indeed,  be  an  answer  to  the 
application  when  before  the  Judge.  Parke,  B.  If  the  rule  were  to  be  so  restricted, 
parties  would  always  evade  it  by  setting  up  a  lien  in  some  third  person.]  Why  should 
the  party  be  called  upon  to  admit  that  of  which  an  inspection  cannot  be  afforded  him  ? 
The  rule  assumes  that  he  will  have  an  opportunity  of  admitting  it  on  inspection,  without 
an  application  to  a  Judge.  The  notice  in  this  case  would  clearly  have  been  absurd 
and  unavailing.  [Alderson,  B.  When  you  ask  to  admit  a  copy,  that  equally  involves 
the  power  of  seeing  that  it  is  a  copy,  that  is,  of  seeing  the  original.  The  meaning  of 
the  rule  was,  that  every  person  should  have  an  opportunity  of  making  an  admission 
of  documentary  evidence,  and  so  saving  expense.  We  ought  rather  to  enlarge  than 
restrict  it.]  Can  it  be  said  that  the  rule  applies  to  every  document  in  every  body's 
hands,  whether  hostile  or  otherwise  '  [Parke,  B.  To  every  document  you  mean  to 
produce  in  evidence,  and  which  you  must  therefore  have  the  means  of  getting  at.]  It 
appears  strange  to  say  you  shall  give  notice  to  inspect  a  document,  when  you  know  the 
other  party  cannot  inspect  it. 

Cresswell  (Cowling  with  him)  contra.  This  case  is  clearly  within  both  the  words 
and  the  spirit  of  the  rule.  It  is  first  objected,  that  this  is  not  such  a  document  as  the 
lule  applies  to  ;  but  that  objection  is  founded  upon  a  fallacy.  The  petition  is  the 
joint  and  several  petition  of  all  who  signed  it,  and  therefore,  as  to  each  signature,  it 
is  a  question  as  [392]  to  the  admission  of  a  written  document.  In  every  case  it  is 
necessary  to  prove  something  beyond  the  mere  document  itself.  In  the  case  of  a 
bond,  for  example,  it  is  necessary  to  prove  not  only  the  handwriting,  but  also  the 
identity  of  the  obligor.  [Alderson,  B.  It  must  always  be  a  compound  question. 
Parke,  B.  Both  are  costs  of  proving  the  document — i.e.,  of  proving  that  it  is  the 
petition  of  the  parties  whose  document  it  professes  to  be,  that  is  to  say,  of  the 
inhabitant  householders.]     He  was  then  stopped  by  the  Court. 

Pakke,  B.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  We  are  called 
upon  in  this  case  to  construe  one  of  our  general  rules.  It  is  said  that  we  ought  to 
limit  it  to  cases  in  which  the  document  is  within  the  power  or  possession  of  the  party 
who  seeks  to  adduce  it  in  evidence.  That,  however,  is  a  qualification  of  the  rule, 
which,  unless  we  could  see  clearly  that  it  was  within  the  contemplation  of  its  framers 
— which  we  do  not — we  certainly  ought  not  to  annex  to  it.  Nothing  of  the  kind  is 
expressed  in  the  rule  itself,  or  necessarily  to  be  implied  from  the  terms  of  it.  The 
practice  established  by  this  rule,  of  giving  each  of  the  parties  to  a  cause  an  opportunity, 
before  the  trial,  of  preventing  by  timely  admissions  the  expense  of  proving  documents 
proposed  to  be  given  in  evidence  by  the  adverse  party,  is  one  of  a  most  salutary 
nature.  And  the  fact  of  the  document  not  being  in  the  possession  or  power  of  the 
party  who  seeks  to  adduce  it  in  evidence,  works  no  hardship  upon  his  adversary  ; 
because,  in  order  to  obviate  any  mischief  or  hardship  arising  from  the  difficulty  of 
access  to  it,  the  Judge  has  always  the  power  to  say  that  the  document  is  not  one  which 
the  party  ought  reasonably  to  be  called  upon  to  admit :  and  the  result  would  then  be, 
that  the  costs  of  proving  it  would  be  costs  in  the  cause.  In  such  a  case  as  the  present, 
the  Judge  would  take  into  his  consideration  whether  the  document  was  of  such  a 
nature  [393]  that  access  to  it  might  be  obtained — as  in  the  actual  case,  whether  the 
Privy  Council  would  have  allowed  an  in.spection  of  it ;  if  there  existed  a  positive 
restriction  against  inspecting  it  at  all,  of  course  he  would  make  no  order.  In  a  case 
where  the  document  is  in  the  possession  of  a  hostile  party  who  refuses  to  produce  it, 
so  that  the  party  giving  notice  to  admit  cannot  have  full  knowledge  of  its  contents,  he 
may  give  a  special  notice  ;  although  that  is  not  likely  to  be  a  case  of  frequent  occurrence, 
because  a  party  is  not  likely  to  adduce  in  evidence  a  document  which  he  has  not 
previously  seen,  and  of  the  nature  of  which  he  is  ignorant.  It  is  to  be  observed,  that 
the  rule  does  not  say  imperatively  that  the  notice  is  in  all  cases  to  follow  the  form  there 
given,  but  that  it  shall  be  in  that  form,  "or  to  the  like  effect;"  shewing  the  intention 
iif  the  framers  of  the  rule,  that  some  latitude  was  to  be  allowed  where  circumstances 
rendered  a  deviation  from  the  foim  necessary.  But  there  is  no  such  limitation  in  the 
rule  itself  as  has  been  contended  for,  and  it  is  most  beneficial  to  construe  it  generally, 
in  order  to  the  general  diminution  of  expense.  The  rule  to  rexnew  the  taxation 
must  therefore  be  absolute. 

Aldekson,  B.  I  am  of  the  same  opinion.  I  think  we  ought  to  construe  the  rule 
liberally,  and  not  to  restrain  it.     The  difficulty  suggested  in  this  case  is  provided  for 
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by  the  discretion  given  to  the  Judge,  when  the  summons  is  heard  before  him.  Here 
it  would  have  been  a  i-eason.ible  term  to  impose  upon  the  party  requiring  the  admission, 
that,  as  he  had  obtained  an  inspection  of  the  document  for  himself,  he  should  obtain 
it  for  the  other  party. 

GURNEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion,  although  I  had  at  first  some  doubt  on  the 
subject.  But  for  this  rule,  the  defendant  would  clearly  have  been  entitled  to  these 
costs  ;  [394]  the  question  is,  does  this  rule  entitle  him  to  them  ?  It  is  said,  that  these 
witnesses  are  not  adduced  merely  to  prove  the  fact  of  the  .signatures  to  the  petition, 
but  also  the  identity  of  the  parties  signing,  and  that  therefore  these  are  not  the  costs 
of  proving  a  written  document,  within  the  meaning  of  the  rule  ;  but  that  is  a  circum- 
stance which  enters  into  the  composition  of  all  proof  of  this  nature  ;  and  upon  con- 
sideration, I  think  the  costs  to  which  the  rule  applies  must  mean  the  costs  of  proving 
the  document  so  as  to  identify  it  in  the  cause.  Then,  secondly,  is  the  rule  limited  by 
the  fact  of  the  document  being  out  of  the  custody  of  the  party  giving  the  noticed  I 
think  not.  He  may  give  a  notice  to  admit,  and,  if  necessary,  insert  a  special  clause, 
stating  his  inability,  for  such  and  such  I'easons,  to  give  an  inspection  of  the  document ; 
a  course  fully  authorized  by  the  terms  of  the  rule,  that  notice  is  to  be  given  according 
to  the  annexed  form,  or  "to  the  like  effect,"  as  far  as  the  nature  of  the  case  admits. 
If  the  admission  be  refused,  and  the  matter  comes  before  the  Judge  on  summons,  it 
will  then  be  for  him  to  exercise  his  discretion  upon  all  the  facts  of  the  case,  and  to 
make  or  refuse  an  order,  as  he  shall  deem  most  reasonable.  Upon  the  whole,  there- 
fore, I  concui-  in  all  respects  with  the  rest  of  the  Court. 

Rule  absolute. 

[395]  Foster  v.  Pointer.  Exch.  of  Pleas.  May  25,  1841. — In  an  action  for  libel, 
the  Judge  has  power  to  certify,  under  the  3  &  4  Vict.  c.  24,  s.  2,  that  the 
grievance  for  which  the  action  was  brought  was  wilful  and  malicious. — The  words 
of  the  statute,  "willful  and  malicious,"  import  personal  malice  and  ill  will  to  the 
plaintiff,  as  contradistinguished  from  the  malice  in  law  which  is  essential  to 
sustain  an  action  for  libel. 

[S.  C.  1  Dowl.  (N.  S.)  28  ;  10  L.  J.  Ex.  4.54  ;  5  Jur.  440.] 

This  was  an  action  for  a  libel,  in  which,  at  the  trial  before  Gurney,  B.,  at  the  last 
Berkshire  Assizes,  the  jur}'  found  a  verdict  for  the  plaintiff,  damages  one  farthing. 
The  learned  Judge  thereupon  certified,  under  the  stat  3  &  4  Vict.  c.  24,  that  the 
libel  was  wilful  and  malicious ;  and  the  Master,  on  taxation,  allowed  the  plaintiff  his 
full  costs. 

In  Easter  Term,  Ludlow,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  or  why  the  certificate  should  not  be  set  aside  or  with- 
drawn, contending  that  the  learned  Judge  had  no  power  under  the  statute  to  certif}' 
in  an  action  for  libel.     On  the  24th  of  May, 

Erie  and  Gray  shewed  cause.  This  rule  was  obtained  on  the  ground,  that  the 
stat.  3  &  4  Vict.  e.  24  does  not  apply  to  cases  in  which  it  appears  on  the  record  that 
the  act  complained  of  was  malicious ;  and  therefore  that,  as  malice  is  a  necessarj' 
ingredient  in  every  libellous  publication,  in  order  to  make  it  the  subject  of  an  action, 
the  certificate  is  in  such  ease  inoperative.  If,  however,  in  all  cases  where  it  appears 
by  the  record  that  the  act  is  wilful  and  malicious,  the  plaintiff'  is  by  law  entitled  to 
his  costs,  the  consequence  would  rather  follow  that  the  certificate  is  merely  unneces- 
sary, than  that  it  is  inoperative  : — as  where  a  battery  is  admitted  on  the  record.  But, 
in  truth,  the  words  of  the  statute  are  clear  and  unequivocal,  and  the  intention  of  it 
was  to  take  away  costs  in  all  actions  of  trespass  or  on  the  case,  unless  the  Judge  in 
his  discretion  should  think  fit  to  certify  for  costs.  The  argument  for  the  defendant 
goes  to  interpolate  words  in  the  act,  as  if  the  exception  were,  "  unle.'ss  the  Judge,  l^^c. 
shall  certify,  in  all  actions  of  trespass  or  upon  the  case,  in  which  it  shall  not  appear 
bv  the  record  that  the  act  of  which  the  plaintift'  complains  was  [396]  wilful  and 
malicious,  &c."  [Alderson,  B.  How  does  it  appear  by  the  record  that  the  libel  is 
wilful?  The  defendant's  argument  must  be  that  the  certificate  has  no  operation, 
because  upon  the  record  the  act  complained  of  appears  to  be  malicious ;  but  how  does 
it  appear  to  be  wilfuH]     It  might  in  the  same  manner  have  been  contended,  that  a 
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certificate  would  never  be  necessary  to  deprive  the  plaintiff  of  costs  under  the  stat. 
43  Eliz.  c.  6,  because  it  must  always  appear  on  the  lecord  that  the  damages  are  under 
40s.  The  plain  meaning  of  the  legislature  was,  that  the  plaintiff  should  never  have 
costs,  unless  the  Judge,  by  his  certificate,  shewed  his  opinion  that  it  was  not  a 
frivolous  complaint,  but  founded  on  a  real  grievance.  The  power  of  certifying  is 
co-extensive  with  the  actions  described  therein — viz.,  all  actions  of  trespass  or  on  the 
case,  where  the  damages  are  under  40s.  The  legislature  never  meant  to  adopt 
the  strict  technical  meaning  of  the  word  malicious,  as  applied  to  legal  malice. 
[Alderson,  B.  The  meaning  of  the  term  malicious  publication,  in  the  declaration,  is, 
an  unauthorized  publication,  without  lawful  e.xeuse,  of  that  which  is  injurious  to  the 
plaintiffs  character:  but  in  the  certificate  the  word  has  reference  to  personal  malice — 
a  real  intention  to  injure  the  plaintiff.] 

Ludlow,  Serjt.,  contra.  The  reasonable  construction  of  this  statute,  as  well  upon 
the  words  of  it  as  by  analogy  to  the  other  statutes  on  this  subject,  is,  to  confine  the 
operation  of  the  certificate  to  something  ultra  that  for  which  the  action  on  the  face  of 
it  appears  to  be  brought ;  i.e.  to  the  fact,  either  that  it  was  really  brought  to  try  a 
right,  or  that  the  grievance  complained  of  was  not  only  a  damage,  but  a  wilful  and 
malicious  one.  The  result  of  the  cases  decided  under  the  22  &  23  Car.  2,  c.  9,  s.  136, 
(which  is  equally  general  in  its  terms  as  the  present)  is,  that  wherever  there  is  a  legal 
ingredient  material  or  necessary  to  the  maintenance  of  the  action,  [397]  as  to  that 
the  Judge  had  no  power  to  certify.  [The  learned  Serjeant  referred  to  the  cases  of 
Hxighes  v.  Euglies  (2  C.  M.  &  R.  663),  Smith  v.  Edwards  (4  Dowl.  P.  C.  621),  Dunnage  v. 
Kemble  (3  Bing.  X.  C.  538;  4  Scott,  365),  and  Jmes  v.  Thomas  (11  Ad.  &  Ell.  193  ; 
3  P.  &  D.  91).]  Now  malice  is  a  necessary  ingredient  in  every  actionable  libel ;  and 
if  it  be  an  inference  that  because  a  libel  is  false,  it  must  also  be  taken  to  be  malicious, 
that  term  must  have  the  same  meaning  here.  And  as  everv  publication  includes  an 
act  of  the  will,  a  libellous  publication  must  also  be  wilful.  Whichsoever  is  necessary 
to  entitle  the  plaintiff  to  recover,  whether  malice  in  law  or  in  fact,  the  power  of 
certifying  must  have  reference  to  something  beyond  that.  Such  is  clearly  the  case  as 
to  the  other  branch  of  the  clause,  which  empowers  the  Judge  to  certify  that  the  action 
was  really  brought  to  try  a  right  beyond  the  mere  right  to  recover  damages.  It  has 
been  held  that  the  Judge  cannot  certify  in  an  action  for  negligence  :  Marriott  v.  Stanley 
(1  Man.  &  G.  853  ;  1  Scott,  X.  K.  392").  The  act  is  to  be  generally  applied,  and  the 
action  is  to  be  assumed,  where  the  damages  are  so  small,  to  be  a  frivolous  one,  unless 
in  certjiin  cases.  But  even  if  it  does  not  appear  on  the  record  that  the  act  was  wilful, 
yet  if  it  does  that  it  was  malicious,  the  certificate  cannot  have  any  operation,  because 
it  must  be  operative  both  as  to  the  malice  and  the  wilfulness.  The  defendant,  how- 
ever, contends,  that  the  power  of  certifying  is  confined  to  something  beyond  the  mere 
maintenance  of  the  action,  whereas  this  is  in  substance  merely  a  certificate  of  that 
which  was  necessary  in  order  to  entitle  the  plaintiff  to  a  verdict.  He  cited  also 
Shiiltleworth  v.  Cocker  (1  Man.  &  G.  829  ;  2  Scott,  X.  K.  47). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[398]  Alderson,  B.  The  question  in  this  case  was,  whether  my  Brother  Gurney 
had  power,  in  an  action  for  libel,  to  certify,  under  the  statute  3  &  4  Vict.  c.  24,  s.  2, 
that  the  grievance  complained  of  was  wilful  and  malicious.  We  deferred  our  judg- 
ment yesterday,  in  order  that  we  might  have  an  opportunity  of  more  fully  consider- 
ing the  provisions  of  the  act  of  Parliament.  On  consideration,  we  are  of  opinion  that 
the  learned  Judge  had  full  jurisdiction  to  grant  the  certificate.  There  is  no  contlict, 
as  was  contended  in  argument,  between  the  words  of  the  certificate  and  those  of  the 
declaration  ;  both  may  well  stand  together :  and  we  must  follow  in  this  case  the  rule 
which  has  been  so  often  laid  down  as  to  the  interpretation  of  acts  of  Parliament,  that 
where  the  literal  construction  of  the  words  used  by  the  legislature  induces  no 
absurdity  or  contradiction,  that  construction  ought  to  be  adopted.  Here  the  words 
of  the  act  are,  that  where  the  plaintiff  shall  recover  by  the  verdict  of  a  jury  less 
damages  than  40s.,  he  .shall  not  be  entitled  to  recover  costs,  unless  the  Judge  or  other 
presiding  officer  shall  certify,  Sec,  that  the  action  was  brought  to  try  a  right,  or  "that 
the  trespass  or  grievance  for  which  the  action  was  brought,  was  wilful  and  malicious." 
Now,  why  should  we  hold,  that  because  the  declaration  in  this  case  contains  an  aver- 
ment that  the  injury  was  malicious,  the  Judge  has  no  power  to  give  a  certificate 
confirmatory   of   that  fact  1     If   the  certificate  were  contradictory  in  terms  to  the 
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declaration,  the  argument  would  be  more  reasonable  :  although,  even  then,  there  might 
be  no  real  discrepancy  between  thera,  because  the  word  "malicious,"  as  used  in  a 
declaration  for  libel,  does  not  necessarily  imply  personal  malice  in  the  defendant. 
Wherever  a  party  publishes  calumnious  matter,  affecting  the  character  of  another,  that 
constitutes  malice  in  law,  sufficient  to  justify  an  averment  of  malice  in  the  declaration  ; 
but  in  order  to  justify  the  Judge  in  certifying  under  this  statute  that  the  act  com- 
plained of  was  malicious,  he  must  be  satisfied,  as  [399]  it  seems  to  me,  that  the 
conduct  of  the  defendant  arose  from  personal  malice — from  a  real  design  to  injure  the 
plaintiff,  and  that  it  was  in  fact  a  wilful  and  malicious  grievance  ;  so  that  the  certifi- 
cate of  malice  does  not  necessarily  mean  malice  in  the  same  sense  as  it  is  used  in  the 
declaration.  This  rule  must  therefore  be  discharged,  and,  as  the  moving  of  it  was 
altogether  an  experiment,  with  costs. 
Eule  discharged,  with  costs. 


Davis  r.  Smyth.  Exch.  of  Pleas.  May  26,  1841. — In  Jan.  18.37,  a  carriage  was 
sold  and  delivered  by  the  plaintiff  to  the  defendant.  In  April  following,  the 
defendant  wrote  to  the  plaintiff  as  follows  : — "  The  document  you  have  sent  me 
appears  to  be  in  the  nature  of  a  bill,  and  being  payable  to  your  order,  is  good  in 
the  market ;  just  what  I  wished  to  avoid.  The  document  I  have  wished  to  give 
you  was  simply  my  promissorj'  note,  payable  to  yourself,"  &c.  : — Held,  that  this 
was  some  evidence  to  go  to  the  jury  of  an  agreement  to  pay  for  the  goods  by  a 
bill  or  note,  and  therefore  that  the  jury  might  give  interest  on  the  price  as  part 
of  the  damages. 

[S.  C.  lOL.  J.  Ex.  473.] 

Debt  for  goods  sold  and  delivered,  work  and  labour,  and  on  an  account  stated.  Plea, 
nunquam  indebitatus.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  Easter  Term,  it  appeared  that  the  plaintiff,  who  was  a  coachmaker,  in  January, 
1837,  supplied  a  carriage  to  the  defendant,  which  was  delivered  at  Brussels.  On  the 
5th  of  April  following,  he  received  from  the  defendant  the  following  letter,  which  was 
read  in  evidence  :  — 

"  Sir, — The  document  you  have  sent  me  appears  to  me  completely  in  the  nature 
of  a  bill,  and  of  course,  I  presume,  payable  to  you  or  order,  is  good  in  the  market — just 
what  I  wished  to  avoid.  The  document  I  have  wished  to  give  you  was  simply  my 
promissory  note,  payable  to  yourself,  as  an  acknowledgment  of  the  debt  in  the  first 
place,  and  appointing  the  time  of  payment  in  the  next. — I  am,  Sir,  yours,  &c. 
"  Bruxelles,  Apriro.  "  W.  Smyth." 

Nothing  was  proved  to  have  been  said  at  the  time  of  the  contract  about  pavmeut, 
and  no  demand  for  interest  had  ever  been  made  :  but  in  the  particulars  of  demand  the 
plaintiff  claimed  the  price  of  the  carriage,  and  also  interest  [400]  from  the  21st  July, 
1839.  The  Lord  Chief  Baron,  in  summing  up,  left  it  to  the  jury  to  say,  upon  the 
evidence  to  be  derived  from  the  above  letter,  whether  there  was  an  agreement  by  the 
defendant  at  the  time  of  the  contract,  to  give  a  bill  or  promissory  note  for  the  price 
of  the  carriage,  in  which  case  his  Lordship  thought  the  plaintifi'  was  entitled  to 
recover  interest.  The  jury  found  a  verdict  for  the  whole  demand,  including  the 
interest,  and  the  Lord  Chief  Baron  thereupon  gave  the  defendant  leave  to  move  to 
reduce  the  verdict  by  the  amount  of  the  interest,  if  the  Court  should  think  the 
plaintiff' could  not  recover  it. 

Kowe  now  moved  accordingly.  The  plaintiff  has  no  right  to  recover  interest. 
There  is  no  count  for  interest ;  and  no  demand  having  been  made  of  it,  he  clearly 
cannot  claim  it  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  28.  His  whole  case,  therefore, 
in  this  respect  stands  upon  the  letter  of  the  5th  April.  But  that  furnishes  no  inference 
whatever,  beyond  mere  conjecture,  that  there  was  originally  a  contract  to  pay  by  bill 
or  note. 

Lord  Abinger,  C.  B.  I  think  there  was  some  evidence  to  go  to  the  jury  of  an 
agreement  bj'  the  defendant  to  pay  interest  in  con.sideration  of  forbearance.  The  only 
uncertain  matter  was  as  to  the  time  of  payment  of  the  note.  The  jury  may  have  thought 
that  the  word  "  wished  "  in  the  defendant's  letter,  referred  to  some  conversation  con- 
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taining  such  a  promise:  and  I  canuot  say  they  were  not  justified  in  coming  to  such 
a  conclusion. 

Paeke,  B.  Marshall  v.  Poole  (13  East,  98)  is  an  authority,  that  if  at  the  time  of 
the  original  contract  the  defendant  agreed  to  pay  by  bill  or  note,  interest  is  recoverable 
;is  part  of  the  price.  I  think  there  was  some  evidence  for  the  jury  of  such  an 
agreement,  and  that  is  enough. 

Aldeksox,  B.,  concurred. 

Eule  discharged. 


[401]  Hills,  Administrator  of  Limmer,  Deceased,  r.  Hills.  Exch.  of  Pleas. 
May  26,  1841. — A  gift  may  be  good  as  a  donatio  mortis  causa,  although  it  be 
coupled  with  a  trust  that  the  donee  shall  provide  the  funeral  of  the  donor. 

[S.  C.  10  L.  J.  Ex.  440;  5  Jur.  1185.     Discussed,  Treasury  Solicitor  v.  Leuds, 

[1900]  2  Ch.  817.] 

Assumpsit  for  monej'  had  and  received  to  the  use  of  the  plaintiff  as  administrator. 
Plea,  non  assumpsit.  At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings  after  last 
term,  the  facts  appeared  to  be  as  follow  : — 

The  plaintiffs  intestate,  ]\Irs.  Limmer,  when  in  her  last  illness,  and  on  the  day  of 
her  death,  went  to  bed,  and  sending  for  the  landlady  of  the  house  where  she  lodged,  told 
her  that  "  she  felt  much  worse,  and  she  wished  her  brother  James  (the  defendant)  to 
bury  her ;  that  she  wished  him  to  have  all  she  had,  and  he  would  bury  her  comfort- 
ably." At  that  time  her  pocket-book,  containing  a  sum  of  about  £80  in  cash  and 
notes,  was  lying  on  the  bed.  She  said  her  pocket  was  very  dirty,  upon  which  a 
clean  one  was  brought,  and  the  pocket-book  was  put  into  it,  and  placed  upon 
the  pillow.  She  then  fell  asleep  for  a  short  time,  and  on  awaking  asked  for  the 
pocket-book,  took  out  a  half-sovereign,  and  having  paid  lOd.  for  some  household 
expense,  put  the  change  into  the  pocket-book,  and  replaced  it  on  the  pillow.  Shortly 
afterwards  the  defendant  came  to  see  her,  and  she  then,  in  the  presence  of  the 
landlady,  and  a  few  minutes  before  her  death,  put  the  pocket-book  into  his  hands.  It 
was  to  recover  the  amount  of  the  money  contained  therein  that  this  action  was  brought. 
For  the  defendant,  two  points  were  made  :  first,  that  this  was  an  absolute  gift  inter 
vivos,  which  could  not  be  questioned  by  the  administrator;  or  secondly,  that  it  was 
good  as  a  donatio  mortis  causa.  The  learned  Judge  thought  that  it  could  not  be 
deemed  to  amount  to  a  gift  inter  vivos  ;  and  as  to  the  latter  question,  he  left  it  to  the 
jury  to  say  whether  it  was  intended  as  an  absolute  gift  to  the  defendant  after  the 
death  of  the  intestate,  or  whether  she  intended  to  retain  a  control  on  the  property 
during  her  life  :  and  the  jury  finding  in  the  affirmative  of  the  former  branch  of 
the  [402]  proposition,  the  verdict,  under  his  lordship's  direction,  was  entered  for  the 
defendant,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
for  £75. 

Kelly  now  moved  accordingly.  The  facts  in  this  case  negatived  the  legal  inference 
of  a  donatio  mortis  causa.  Here  the  deceased  had  resumed  the  possession  of  the 
money  after  expressing  her  wish  that  the  defendant  should  have  it,  and  before  the 
ultimate  delivery  of  it  to  him,  and  had  paid  a  debt  of  her  own  out  of  it.  [Kolfe,  B. 
I  thought  it  was  for  the  jury  to  say  whether  there  was  an  absolute  parting  with  the 
possession,  subject  only  to  the  contingency  of  her  recovering :  if  .so,  I  thought  it  a 
good  donatio  mortis  cau.sa.]  There  must  be  a  delivery,  and  a  continuing  possession 
in  the  donee  ;  if  the  subject  matter  of  the  gift  be  resumed  before  death,  that  will 
pre\eMl  it  from  operating  as  a  donatio  mortis  causa  :  Ihinn  v.  Markham  (7  Taunt.  223). 
The  first  delivery,  therefore,  did  not  operate  as  such.  And  it  was  not  left  to  the  jury 
whether  the  ultimate  delivery  to  the  defendant  could  of  itself,  under  the  circumstances, 
amount  to  a  donatio  mortis  causa. 

But,  further,  the  condition  annexed  to  the  gift,  viz.  that  of  providing  a  funeral  for 
the  deceased,  prevented  it  from  being  a  good  donatio  mortis  causa.  It  is,  in  truth, 
only  a  gift  after  payment  of  the  expenses  of  the  funeral.  The  only  condition  which 
enters  into  the  definition  of  a  donatio  mortis  causa,  either  by  the  civil  law  or  the  law 
of  England,  is  the  condition  of  the  sick  person's  recovery.     If  it  were  otherwise,  a 
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direction  to  pay  debts  and  legacies,  making  the  party  a  residuary  legatee,  may  equally 
be  construed  into  a  donatio  mortis  causa ;  and  the  necessity  for  a  written  will  may  be 
evaded  altogether  under  that  form.  Supposing  the  gift  in  this  case  good,  how  is 
the  condition  to  be  enforced  ?  No  evidence  was  given  that  the  defend-[403]-ant 
had  performed  the  funeral.  Would  not  the  administrator  nevertheless  be  liable 
for  the  expenses  of  it?  How  can  the  point  be  raised,  whether  the  title  of  the  donee 
is  perfect  bv  the  performance  of  such  a  condition  ?  [Parke,  B.,  referred  to  Blount 
v.  Barrow  (i  Bro.  Ch.  C.  72).] 

Lord  Abinger,  C.  B.  I  think  no  rule  ought  to  be  granted.  The  facts  upon 
which  the  question  depends  were  for  the  jury,  and  their  tinding  has  determined  the 
point.  If  indeed  in  law  there  could  be  no  donatio  mortis  causa  coupled  with  a  con- 
dition, the  defendant  could  not  succeed  ;  but  upon  the  authorities,  that  appears  not 
to  be  so  ;  property  may  be  given  by  way  of  donatio  mortis  causa,  although  the  gift 
be  made  for  a  special  purpose,  and  coupled  with  a  trust. 

Parke,  B.  The  only  question  for  us  to  determine  is,  whether  what  is  otherwise 
a  donatio  mortis  causa,  as  found  by  the  jury,  is  less  so  because  coupled  with  a  con- 
dition that  the  donee  shall  pay  the  expenses  of  the  funeral.  That  circumstances 
afforded  a  strong  argument  to  the  jury  as  to  the  construction  to  be  put  upon  the 
expressions  used  by  the  deceased,  and  that  a  mere  nuncupative  will  was  meant,  of 
which  the  defendant  was  to  be  the  executor.  But  the  jury  have  excluded  that 
argument,  by  finding  that  there  was  a  delivery  which  was  intended  to  transfer  the 
property  in  the  money,  subject  to  the  contingency  of  the  donor's  recovering,  and 
coupled  with  the  condition  of  payment  of  the  funeral  expenses  by  the  defendant : 
and  the  only  question  now  is,  whether  that  condition  makes  it  void.  It  is  not,  indeed, 
properly  a  condition,  because  otherwise  the  property  would  not  vest  until  perform- 
ance of  it,  but  a  trust,  upon  which  the  donatio  mortis  causa  was  made.  And  the 
authority  to  which  I  have  already  referred,  of  Blount  v.  Barrow,  goes  the  length  of 
deciding  that  it  is  no  objection  to  the  gift  that  it  is  made  for  a  special  purpose.  [404] 
There  India  bonds  were  given  by  the  deceased  to  the  party,  subject  to  the  condition 
of  his  carrying  on  a  Chancery  suit,  and  the  gift  was  nevertheless  held  to  be  a  good 
donatio  mortis  causa.  I  cannot  distinguish  that  case  from  the  present.  It  follows, 
therefore,  that  a  gift  made  for  a  special  purpose,  and  coupled  with  a  trust,  mav  be 
good  as  a  donatio  mortis  causa :  although  I  agree  that  upon  this  particular  trust  a 
very  strong  argument  arose  that  the  deceased  did  not  intend  to  make  a  donatio  mortis 
causa,  but  as  it  were  to  make  the  defendant  hei'  executor  under  a  nuncupative  will. 

Alderson,  B.  I  am  of  the  same  opinion.  The  case  of  Blount  v.  Barrov:  decides, 
that  a  donatio  mortis  causa  may  lie  made  for  a  particular  purpose ;  that  the  party 
may  deliver  the  subject  matter  of  the  gift  so  as  to  pass  the  property  to  the  donee, 
in  contemplation  of  death,  although  he  is  to  use  it  for  a  particular  purpose,  or  out 
of  it  to  make  particular  payments,  and  to  keep  the  residue  for  himself.  That  case 
is  entirely  in  point. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  told  the  jury  that  a  donatio  mortis  caus^ 
was  always  to  be  viewed  with  suspicion  :  but  if  it  be  allowed  at  all,  I  cannot  see 
how  the  annexation  of  a  trust  to  the  gift  can  make  any  difference.  If  it  be  lawful  so 
to  give  the  property  out  and  out  to  the  party  for  his  own  use,  I  caruiot  see  that  it 
makes  any  ditt'erence  that  with  it  he  is  to  pay  for  a  particular  thing.  If  a  man  on 
his  death-bed  gives  another  lUOOL,  is  it  any  addition  to  the  evils  attending  this 
mode  of  bestowing  property  that  he  attaches  a  condition  to  it — as,  for  instance,  that 
he  stipulates  that  his  brother  shall  receive  an  outfit  to  India  ?  The  case  of  Blount  v. 
Barrorv  is  expressly  in  point,  and  disposes  of  the  question ;  and  I  have  no  doubt  that 
other  cases  to  the  same  effect  might  be  found. 

Kule  refused. 


[405]  Gale  v.  Williamson,  Bart.  Exch.  of  Pleas.  May  26,  1841. — Where  a 
father,  by  deed,  assigned  to  his  son  "  in  consideration  of  natural  love  and  affec- 
tion," his  dwelling-house  and  all  his  personal  estate  : — Held,  in  an  action  by  the 
son  against  the  sheriff,  for  levying  on  goods,  part  of  such  estate,  under  a  fi.  fa. 
against  the  father,  that  it  was  competent  to  the  plaintiff  to  prove  that  by  a  bond, 
bearing  even  date  with  the  deed  of  assignment,  he  bound  himself  to  maintain 
his  father's  wife  and  children ;  and  that,  the  jury  having  found  that  it  was  a  part 
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of  the  same  transaction,  and  that  the  assignment  was  bona  fide,  it  was  not  void 
against  creditors  under  the  stat.  13  Eliz.  c.  5. 

[S.  C.  10  L.  J.  Ex.  446.     Keferred  to,  In  re  Hollaml :  Grtqy  v.  Eollaml,  [1902] 

2  Ch.  360.] 

Trespass  against  the  sheriff  of  the  county  of  Durham,  for  breaking  and  entering 
the  plaintiff's  dwellinghouse,  and  seizing  and  carrying  awaj'  his  goods. 

Pleas,  first,  not  guilty  :  .secondly,  that  the  dwelling-house  in  the  declaration  men- 
tioned was  not  the  dwelling-house  of  the  plaintitl':  thirdly,  that  the  goods  were  not 
the  goods  of  the  plaintiii:  and,  fourthly,  a  justification  under  a  writ  of  fieri  facias 
against  the  goods  of  Matthew  Gale,  the  elder ;  that  divers  goods  belonging  to  the 
said  Matthew  Gale  the  elder  were,  at  the  said  time  when  &c.,  in  the  said  dwelling- 
house  in  the  declaration  mentioned,  and  that  the  defendant,  as  such  sheriff,  peaceablv 
and  quietly  entered  the  .same,  in  order  to  levy  thereon,  &c.  The  plaintiff' joined  issue 
on  the  three  tiist  pleas,  and  as  to  the  last,  admitted  the  suing  out  of  the  writ,  the 
indorsement  thereon,  and  the  delivery  of  it  to  the  defendant,  and  as  to  the  residue  of 
the  plea,  replied  de  injuria  ;  on  which  also  issue  was  joined. 

At  the  trial  before  Kolfe,  B.,  at  the  last  Duiham  Assizes,  the  following  facts 
appeared  in  evidence  : — Matthew  Gale  the  elder,  the  father  of  the  plaintiff',  who  was 
possessed  of  a  leasehold  interest  in  the  house  in  question,  assigned  the  same,  by 
indenture  dated  the  11th  of  January,  1840,  to  the  plaintiff.  The  indenture,  after 
reciting  that  the  said  M.  Gale  the  elder  was  in  a  weak  state  of  health,  and  was 
desirous  of  committing  the  charge  of  his  wife  and  younger  family,  and  also  of  his 
business,  dwelling-house,  stock  in  trade,  etc.,  to  Matthew  Gale  the  younger,  (the 
plaintiff),  witnessed,  that  "  for  and  in  consideration  of  the  natural  love  and  affection 
which  he  the  said  Matthew  Gale  the  elder  hath  and  beareth,  as  well  to  the  said 
Matthew  Gale  the  younger,  as  to  his  said  wife  and  younger  children,  and  to  the  end 
that  he  may  henceforth  have  his  mind  diverted  [406]  from  the  cares  of  business,  and 
be  at  liberty  to  pursue  health  wheresoever  it  may  please  him,"  he  assigned  to  the 
plaintiff  the  dwelling-house,  &c.,  in  question  :  And  the  indenture  further  witnessed, 
that  "for  the  consideration  aforesaid,  he  assigned  to  the  plaintiff'  his  stock  in  trade, 
shop-goods,  and  household  furniture."  The  plaintiff  gave  in  evidence  a  bond,  of  even 
date  with  this  deed,  whereby  he  was  bound  in  the  penal  sum  of  5001.  to  support  his 
father's  wife  during  her  life,  and  his  other  children  until  they  respectively  arrived  at 
the  age  of  eighteen.  A  writ  of  ti.  fa.  had  been  sued  out  against  the  father,  but 
whether  it  issued  before  or  after  the  execution  of  the  deed  of  assignment,  dicl  not 
distinctly  appear.  On  the  14th  of  August,  the  shei'ift''s  officer  entered  the  plaintiff's 
house  under  this  writ,  and  took  the  goods  therein,  which  was  the  trespass  complained 
of.  It  was  contended  for  the  defendant,  that  the  plaintiff  ought  to  be  nonsuited,  for 
that  the  deed  of  assignment  was  void  against  creditors  under  the  stat.  13  Eliz.  e.  5, 
being  voluntai'ily,  and  made  without  any  other  consideration  than  natural  love  and 
affection  :  and  that  the  bond  could  not  be  used  to  shew  the  existence  of  a  different 
consideration  than  that  expressed  in  the  deed  itself.  The  learned  Judge  declined  to 
nonsuit,  and  in  summing  up,  stated  tcf  the  jury,  that  it  did  not  necessarily  follow  that 
a  deed  was  void,  because  it  was  made  in  consideration  only  of  natural  love  and  affec- 
tion :  that  in  the  present  case,  it  appeared  that  the  plaintiff  had  executed  a  bond, 
whereby  he  charged  himself  with  the  maintenance  of  his  father's  wife  and  family  ; 
and  that  if  the  jury  thought  the  bond  was  executed  at  the  same  time  with  the  assign- 
ment, and  was  a  part  of  the  same  transaction,  a  valuable  consideration  had  been  given 
by  the  plaintiff  for  the  assignment  to  him  of  the  house  and  goods.  He  directed  them 
also  to  take  into  their  consideration,  whether  they  thought  there  was  in  fact  no 
intention  of  really  conveying  the  house  and  goods  to  the  plaintiff,  but  a  secret  under- 
[407]-standing  that  no  property  in  them  was  to  pass;  in  which  case  the  deed  would 
be  void  independently  of  the  statute.  The  jury  found  a  verdict  for  the  plaintiii', 
damages  4Ml.  ;  and  the  learned  Judge  reserved  leave  to  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  deed  of  assignment  was  void 
under  the  stat.  13  Eliz.  c.  5.      In  Easter  Term, 

Knowles  moved  accordingly,  and  obtained  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered,  or  why  there  should  not  be  a  new  trial,  on  the  ground  of 
misdirection. 

Addison  now  shewed  cause.  This  deed  was  not  void  merely  because  it  was 
Ex.  Div.  VII. — 35* 
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executed  iu  consideration  of  natural  love  and  affection ;  and  the  jury  have  expressly 
found  that  the  transaction  was  free  from  fraud,  and  that  there  was  a  valuable  con- 
sideration given  in  the  execution  of  the  bond  by  the  plaintiff.  But  it  will  be  said, 
that  consideration  ought  to  have  appeared  on  the  face  of  the  deed.  That,  however, 
is  not  necessary ;  it  may  be  shewn  by  other  evidence.  On  that  principle  it  was  held, 
in  Trevitt  v.  Aggas  (Willes,  107),  that  one  deed  may  amount  to  a  defeazance,  and  be 
set  forth  as  such  in  pleading,  without  any  express  words  of  relation  to  the  former 
deed.  The  statute  13  Eliz.  c.  5,  does  not  require  that  the  consideration  should  appear 
on  the  face  of  the  deed  :  and  there  was  no  evidence  in  this  case  that  it  was  made  to 
defeat  or  delay  creditors.  It  is  competent  to  the  party  to  shew  by  evidence  another 
or  additional  consideration  to  that  stated  in  a  deed.  The  cases  are  collected  in 
Phillipps  on  Evidence,  where  the  rule  is  thus  laid  down  (vol.  2,  p.  761  (8th  edit.)) : — 
"It  is  an  established  rule,  that  a  party  may  aver  another  consideration,  which  is 
consistent  with  the  consideration  expressed  ;  but  no  averment  can  be  made  contrary 
to,  or  inconsistent  with,  that  expressed  in  the  deed.  [408]  Thus,  if  a  deed  of  bargain 
and  sale  is  expressed  generally  to  be  made  '  for  divers  good  considerations,'  it  may  be 
averred  that  the  bargainee  gave  money  or  other  valuable  consideration."  Here  it 
was  perfectly  consistent  with  the  consideration  of  natural  love  and  afiection,  that  the 
son  should  also  bind  himself  to  maintain  his  mother  and  her  children.  [Alderson,  B. 
The  rule  is  thus  laid  down  by  Lord  Hardwicke,  in  Peacock  v.  Monk  (1  Ves.  sen.  128) : 
"  Where  any  consideration  is  mentioned,  as  of  love  and  affection  only,  if  it  is  not  also 
.said  and  for  other  considerations,  you  cannot  enter  into  proof  of  any  other  :  the  reason 
is,  because  it  would  be  contrary  to  the  deed  :  for  when  the  deed  says,  it  is  in  con- 
sideration of  such  a  particular  thing,  that  imports  the  whole  consideration,  and  is 
negative  to  anj'  other."]  He  held  it  to  be  otherwise  where  there  is  no  consideration 
at  all  in  the  deed  :  yet  where  is  the  difference  in  principle  between  the  two  cases, 
that  where  no  consideration  is  stated,  the  party  shall  be  allowed  to  prove  one,  and 
where  one  consideration  is  stated,  he  shall  be  allowed  to  prove  an  additional  one  ? 
[Lord  Abinger.  The  bond  was  not  offered  in  evidence  so  much  to  shew  a  different 
consideration,  as  to  rebut  the  inference  that  this  was  a  voluntary  deed,  intended  to 
defeat  or  delay  creditors.] 

Knowles,  contn\.  The  objection  was,  that  there  was  no  proof  of  any  assignment, 
this  being  a  fraudulent  one,  and  made  for  no  legal  consideration.  [Lord  Abinger,  C.  B. 
It  is  not  an  illegal  consideration,  unless  the  deed  be  made  with  intent  to  delay 
creditors.]  It  must  necessarily  have  that  effect ;  and  it  is  not  competent  to  the  party 
to  give  evidence  aliunde  of  the  consideration.  It  is  said  that  this  was  evidence,  not 
of  the  consideration,  but  of  the  bona  fides  of  the  transaction,  so  as  to  withdraw  it 
from  the  operation  of  the  statute.  But  the  circumstance  that  fraud  [409]  is  alleged 
makes  no  difference  as  to  the  application  of  the  rule  of  law,  that  a  party  cannot  be 
admitted  to  contradict  the  consideration  stated  in  his  deed.  In  Rex  v.  Inhabitants  of 
Cheadle  (3  B.  &  Adol.  833),  a  different  consideration  was  allowed  to  be  shewn  in 
evidence,  but  there  the  party  invalidating  the  deed  was  the  parish,  which  was  no 
party  to  the  instrument ;  and  the  Court  intimated  in  the  strongest  terms  that  the 
parties  to  the  deed  would  be  estopped  by  it  frotn  saying  that  the  consideration  was 
other  than  that  stated  iu  it.  The  rule  is  correctly  laid  down  by  Lord  Hardwicke  in 
Peacock  v.  Monk. 

LoKD  Abinger,  C.  B.  I  think  this  rule  must  be  discharged.  A  deed  made  in 
consideration  only  of  natural  love  and  affection  is  not  necessarily  void,  although  it 
may  be  made  so  by  evidence.  But  if  no  fraud  can  be  shewn,  and  if  a  consideration 
be  in  fact  given,  the  deed  is  good.  And  that  consideration  may  be  proved  aliunde. 
Suppose  the  attorney  who  drew  the  deed  had  stated,  that  his  clerk  had  omitted,  iu 
the  deed  of  assignment,  to  mention  the  execution  of  the  bond  as  the  consideration 
for  the  a.ssignment ;  such  evidence  would  surely  have  been  admissible.  The  evidence 
is  used  to  explain  away  fraud  ;  and  even  in  the  case  of  a  deed,  fraud  may  be  proved 
or  disproved  aliunde.  A  deed  cannot  be  altered  as  between  the  parties  to  it,  but  the 
rule  is  different  as  between  third  parties.  In  this  case,  therefore,  it  was  competent 
for  the  plaintiff  to  give  evidence  of  a  valuable  consideration,  so  as  to  disprove  the 
existence  of  fraud  ;  and  that  being  so,  it  became  a  question  for  the  jury,  and  there 
is  no  ground  for  disturbing  their  verdict. 

Alder.SON,  B.  I  am  of  the  same  opinion.  In  the  case  of  Coppock  v.  Bower  (4  M. 
&  W.  361),  this  Court  held  that  an  illegal  [410]  agreement  was  admissible  in  evidence 
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without  bein.i?  stamped,  when  used  for  the  collateral  purpose  of  shewing  that  it  was 
illegal.  So  here,  the  deed  was  used  for  a  collateral  purpose,  and  therefore  admits  of 
evidence  to  shew  the  real  nature  of  the  transaction.  The  rule  of  law  is,  that  a  deed 
made  merely  in  consideration  of  natural  love  and  atiection,  prima  facie  imports  fraud  ; 
that  alone  shews  that  it  is  not  concUisivel>\  but  only  presumptively,  fiaudulent.  It 
follows,  therefore,  that  evidence  may  be  adduced  to  shew  that  no  fraud  was  in  fact 
intended.  This  is  not  a  case  in  which  the  parties  to  a  deed  are  contesting  some  right 
arising  out  of  the  deed  ;  the  question  is,  whether  there  was  in  the  transaction  in 
(piestion  an  intent  to  defeat  or  delay  creditors.  Under  such  circumstances,  surely  it 
is  reasonable  that  the  party  should  be  allowed  to  shew,  Viy  a  bond  of  even  date  with 
the  assignment  to  which  the  fraudulent  purposes  is  ascribed,  that  it  was  made,  not 
voluntarily  with  intent  to  delay  creditors,  but  in  truth  as  a  consideration  for  the 
support  of  his  father's  family.  I  think,  therefore,  that  the  learned  Judge  was  right 
ill  receiving  the  bond  in  evidence.  Whether  it  was  in  fact  executed  at  the  same  time 
with  the  assignment,  was  a  question  for  the  jury  :  it  was  also  for  them  to  say  whether 
the  consideration  of  the  bond,  being  dift'erent  from  that  which  appeared  on  the  deed 
of  assignment,  was  or  was  not  the  true  one.  They  h.ave  by  their  verdict  found  that  a 
valuable  consideration  was  given,  and  I  see  no  ground  for  disturbing  that  finding. 

Koi.FE,  B.  It  is  a  mistake  to  suppose  that  the  statute  makes  void,  as  against 
creditors,  all  voluntary  deeds.  All  that  it  says  is,  that  a  practice  of  making  covinous 
and  fraudulent  deeds  had  prevailed,  and  therefore,  that  all  feoffments,  gifts,  ^:c.,  of 
anv  lands  or  goods  and  chattels,  as  against  the  persons  whose  actions,  debts,  i*v:c.,  by 
such  covinous'and  fraudulent  devices  and  practices  shall  be  disturbed,  hindered,  delayed, 
or  de-[411]-frauded,  shall  be  void.  The  Courts,  in  construing  the  statute,  have  held 
it  to  include  deeds  made  without  consideration,  as  being  prima  facie  fraudulent,  because 
necessarily  tending  to  delay  creditors.  But  the  question  in  each  case  is,  whether  the 
deed  is  fiaudulent  or  not ;  and  to  rebut  the  presumption  of  fraud,  the  party  is  surely 
at  liberty  to  give  in  evidence  all  the  circumstances  of  the  transaction  ;  not  to  contradict 
the  consideration  stated  in  the  deed,  but  to  take  it  out  of  the  operation  of  the  statute. 

Rule  discharged. 

Beechinc;  i:  Westbrook.  Exch.  of  Pleas.  May  26  &  29,  1841.— In  an  action  for 
board  and  lodging  supplied  to  an  illegitimate  child  of  the  defendant,  letters  of 
the  defendant^  containing  promises  to  remit  money  to  the  plaintiff",  and  making 
excuses  for  not  having  done  so,  were  held  not  to  require  an  agreement  stiimp  as 
being  "  evidence  of  a  contract,"  within  the  meaning  of  those  words  in  the  Stamp 
Act,  55  Geo.  3,  c.  184,  Sched.  Part  1,  tit.  Agreement. 

[S.  C.  1  Dowl.  (N.  S.)  18;  10  L.  J.  Ex.  464.  Applied,  Fancourt  v.  Thome,  1846, 
9  Q.  B.  312 ;  Knight  v.  Barber,  1846,  16  M.  &  W.  66.  Referred  to.  Clay  v.  Crofts, 
1851,  20  L.  J.  E.x.  361.] 

Debt  for  meat,  drink,  lodging,  itc,  provided  by  the  plaintiff  for  divers  persons  at 
the  defendant's  i-equest,  and  upon  an  account  stated.  Plea,  nunquam  indebitatus.  At 
the  trial  Ijefore  Parke,  B.,  at  the  last  Sussex  Assizes,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  211.  18s.,  for  board  and  lodging  supplied  by  the  plaintilf 
to  an  illegitimate  child  of  the  defendant,  who,  after  paying  a  weekly  sum  of  3s.  for 
several  years  towards  the  maintenance  of  the  child,  had  discontinued  payment.  The 
plaintiff  tendered  in  evidence  four  letters  of  the  defendant's,  all  of  them  containing 
jnomises  to  remit  money  to  the  plaintitt',  and  making  different  excuses  for  not  having 
done  so.  It  was  objected  for  the  defenilant,  that  these  letters  were  not  admissible  for 
want  of  a  stamp;  for  that  they  were  "'evidence  of  a  contract,"  within  the  meaning  of 
the  Stamp  Act,  55  Geo.  3,  c."  184,  Sched.  Part  1,  tit.  "Agreement."  The  learned 
Baron  ovcrrulcil  the  objection,  and  admitted  the  letters  in  evidence  ;  and,  in  summing 
up,  directed  the  jury  that  they  should  find  for  the  plaintiff,  if  from  the  contents  of  the 
letters,  and  the  othei-  [412]  evidence  in  the  cause,  they  were  satistied  that  the  defen- 
dant had  entered  into  a  contract  to  pay  3s.  a-week  towards  the  support  of  the  child. 
The  jury  having  found  a  verdict  for  the  plaintiff,  damages  211.  18s., 

Shee,  Serjt.^in  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  evidence  had  been  improperly  admitted. 

Piatt  and   Espinasse   now   (May  26)  appeared  to   shew  cause,  and   referred    to 
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IFhcMon  V.  Matthews  (2  Chit.  Eep.  399) ;  but  no  counsel  being  present  to  support 
the  rule — 

Lord  Abinger,  C.  B.,  said — I  think  this  rule  must  be  discharged,  and  that  the 
letters  in  question  did  not  require  a  stamp.  There  is  a  great  difference  between  a 
memorandum  of  agreement,  on  which  an  action  may  be  maintained,  and  a  document 
which  merely  amounts  to  an  acknowledgment  of  the  debt,  and  upon  which  the  law 
will  imply  a  promise  to  pay.  That  is  the  ground  upon  which  an  I.O.U.  is  admitted 
in  evidence  without  a  stamp,  as  being  a  mere  acknowledgement  of  an  antecedent  debt, 
and  not  in  itself  containing  the  contract  between  the  parties. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  quite  clear  that  the  tax  is  imposed, 
not  upon  every  document  which  is  produced  in  evidence  to  prove  an  agreement,  but 
upon  "  a  memorandum  or  minute  of  an  agreement ;  "  that  is,  upon  the  document  which 
the  parties  themselves  have  put  down  as  the  terms  of  their  agreement.  That  is  the 
substance  of  what  is  said  by  the  Court  of  Common  Pleas,  in  the  cases  of  Lvcas  v. 
Beach  (1  Man.  &  G.  417  ;  1  Scott,  N.  K.  350)  and  J'aughton.  v.  Brine  (1  Man.  &  G. 
559  ;  1  Scott,  N.  K.  258),  which  are  [413]  quite  in  point;  and  the  same  opinion  was 
expressed  by  this  Court  in  the  course  of  the  discussion  in  The  Mayar  of  Liullcnv  v. 
CharUan  (6  M.  &  W.  815). 

Alderson,  B.  The  act  of  Parliament  meant  to  put  an  agreement,  and  a  memo- 
randum or  minute  of  an  agreement,  on  the  same  footing.  The  agreement  must  be 
such  as  to  bind  both  parties,  and  so  also,  therefore,  the  memorandum  or  minute  of 
agreement,  to  come  within  the  act,  must  be  an  instrument  binding  on  both  parties. 

RoLFE,  B  ,  concurred. 

The  rule  was  therefore  ordered  to  be  discharged  ;  but  afterwards,  on  the  application 
of  Shee,  Serjt.,  the  Court  allowed  the  case  to  stand  over  for  argument. 

Shee,  Serjt.,  was  accordingly  heard  on  a  subsequent  day  (May  29)  in  support  of 
the  rule  ;  and  contended  that  the  letters  in  question  fell  within  that  clause  of  the 
Stamp  Act  which  imposes  a  stamp  on  written  instruments  "  where  the  matter  thereof 
shall  be  of  the  value  of  201.  or  iipwards,  whether  the  same  shall  be  only  evidence  of  a 
contract,  or  obligatory  upon  the  parties  from  its  being  a  written  instrument :  "  That 
these  letters  were  clearly  "  evidence  of  a  contract,"  for  they  were  expressly  left  to 
the  jury  as  materials  whence  they  were  to  infer  a  contract  between  these  parties ;  and 
that  the  statute  expressly  included  other  instruments  than  those  which  contained  in 
themselves  the  binding  obligation  upon  the  parties.  He  I'eferred  to  Emnurson  v. 
Heelis  (2  Taunt.  38),  Hoots  v.  Lord  Doiiner  (4  B.  &  Adol.  77),  JVatJdns  v.  Hewlett 
(1  Brod.  &  B.  1),  and  Mayor  of  Lmllmc  v.  Charlton. 

Parke,  B.  I  still  retain  the  opinion  which  I  before  expressed,  that  these  letters 
did  not  requii'e  a  stamp.  A  [414]  stamp  is  not  imposed  by  the  act  upon  every  docu- 
ment which  refers  to,  and  so  furnishes  evidence  to  prove,  an  agreement ;  it  is  required 
only  on  documents  in  which  the  parties  put  down  the  terms  by  which  they  intend 
to  be  mutually  bound.  This  was  admitted  to  be  the  law  in  the  case  of  Lucas  v.  Beach. 
This  question  is  put  upon  the  right  ground  by  Erskine,  J.,  in  Varii/hion  v.  Brine.  He 
says—"  It  does  not  appear  to  me  that  the  act  requires  that  every  document  which 
may  be  given  in  evidence,  to  shew  the  existence  of  an  agreement,  shall  be  stamped, 
but  only  such  agreements  as  would  be  evidence  against  both  the  contracting  parties." 
Maule,  J.,  says  in  the  same  case  : — "  The  subsequent  words,  '  whether  the  same  shall 
be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties  from  its  being  a  written 
instrument,'  are,  I  conceive,  used  to  exclude  the  excuse,  that  the  agreement,  of  which 
some  memorandum  is  given  in  evidence,  need  not  have  been  made  in  writing;  which 
would,  in  every  case  not  within  the  Statute  of  Frauds,  enable  a  party  to  give  in 
evidence  a  written  contract  without  its  being  stamped." 

There  is  certainly  some  ambiguity  in  the  latter  part  of  the  clause,  arising,  probably^ 
from  the  desire  of  the  legislature  to  give  the  clause  as  extensive  an  operation  as  they 
could,  in  order  to  prevent  evasions  of  the  act.  But  I  am  clearly  of  opinion  that  a 
written  instrument,  to  come  within  the  clause,  must  have  been  made  with  the  inten- 
tion of  containing  in  itself  the  terms  of  an  agreement  between  the  parties.  The  rule- 
must  therefore  be  discharged. 

Alderson,  B.  I  quite  agree  in  thinking  that  no  stamp  was  necessary  in  this  case. 
It  cannot  be  contended  that  letters  of  the  defendant,  the  contents  of  which  tend  to 
shew  the  existence  of  an  antecedent  contract  with  the  plaintiff",  therefore  require  a. 
stamp  ;  if  it  were  so,  it  would  hardly  be  possible  to  put  in  any  letters  without  stamping 
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tliera.  Those  letters  onl^y  require  .i  stmiip,  which  are  writ-[415]-ten,  if  I  may  so  express 
myself,  while  the  agreement  is  being  made  ;  but  no  stamp  is  necessary  upon  letters 
which  are  written  after  the  agreement  has  been  made. 

(tURNEV,  B.,  concurred. 

KoLFE,  B.  I  am  of  the  same  opinion.  Suppose  a  letter  in  these  words: — "I 
addressed  a  note  to  you  some  time  ago,  containing  the  terms  of  our  contract,  and 
properly  stamped  ; "  according  to  the  argument  of  my  brother  Shee,  such  a  letter 
would  be  "  evidence  of  a  contract,"  and  could  not  be  read  to  the  jury  without  a  stamp. 

Kule  discharged. 

Er.r.is  V.  T.vYLOR  and  Others.  Exeh.  of  Pleas.  May  28,  1841. — A  tender  of  rent 
and  costs  of  distress,  after  impounding,  is  too  late,  and  no  action  lies  for  selling 
the  distress  notwithstanding  such  tender. — (|)ua;re,  whether  such  action  be  main- 
tainable on  allegation  and  proof  of  malice. 

[S.  C.  10  L.  J.  Ex.  462.     Overruled,  Johnson  v.  UpJiam,  1859,  2  El.  &  El.  230.] 

Case  for  wrongfully  and  injuriously  selling  goods  distrained  l>y  the  defendant 
for  rent  due  to  him  from  the  plaintiff,  after  a  tender  of  the  rent  and  expenses.  Plea, 
not  guilty  (by  statute).  At  the  trial  before  Kolfe,  B.,  at  the  last  assizes  at  Liver- 
pool, it  appeared  that,  after  the  distress,  the  goods  remained  impounded  upon  the 
plaintifT's  premises  at  his  request ;  and  after  such  impounding,  but  before  the  sale 
of  the  goods,  the  plaintiff  tendered  to  the  bailiff  the  amount  of  the  rent  and  costs  of 
the  distress,  which  was  refused.  It  was  contended  for  the  defendant,  that  the  tender, 
after  impounding,  was  too  late,  and  did  not  entitle  the  plaintiff  to  recover.  The 
learned  Judge  reserved  the  point,  and  the  plaintiff  had  a  verdict  for  =£36,  leave  being 
given  to  the  defendant  to  move  to  enter  a  nonsuit. 

In  Easter  Term,  Cresswell  moved  accordingly,  and  cited  The  Six  Carpenters'  case 
(8  Pep.  147,  a.),  and  Thomas  v.  Harries  (1  Man.  &  Gr.  695;  1  Scott,  N.  K.  524). 
[416]  [Parke,  B.  At  common  law,  undoubtedly,  a  tender  made  after  impounding  is 
fMd  late;  but  the  question  is,  whether,  upon  the  equit\'  of  the  statute  2  W.  &  M. 
Stat.  1,  c.  5,  s.  2,  an  action  is  not  maintainable  for  selling  goods  seized  under  a  distress, 
where  a  tender  of  the  rent  and  expenses  is  made  before  the  sale,  although  after  the 
impounding.  It  is  laid  down  in  Mr.  Chitty's  Precedents  in  Pleading,  vol.  ii.  p.  723 
(5th  edit.)  that  in  a  distress  for  rent,  upon  the  equity  of  this  statute,  a  sale  of  the 
distress  after  tender  of  the  rent  and  costs  would  be  illegal,  and  that  in  such  case 
trespass  is  the  proper  remedy  :  and  certainly  the  precedents  are  constantly  in  this 
form.  The  object  of  the  distress  is  only  to  realize  the  rent.]  A  rule  having  been 
granted. 

Murphy  now  shewed  cause.  The  doctrine  that  a  tender  of  the  rent  and  costs, 
after  impounding,  is  too  late,  rests  upon  dicta,  which,  (with  the  exception  of  that  of 
Lord  Coke,  in  The  Sir  Carpenters'  ca.sf,)  apply  only  to  the  case  of  a  distress  for  trespass 
damage  feasant.  Those  dicta  applied  to  the  then  existing  sUite  of  the  law,  when  the 
distress  was  taken  off  the  premises  to  the  public  pound  ;  and  rest  upon  the  principle, 
that,  inasmuch  as  the  goods  were  then  in  the  custody  of  the  law,  that  custody  could 
not  be  changed  by  the  interference  of  the  party,  but  only  by  the  intervention  of  some 
legal  remedy.  But  when,  by  the  stat.  2  \V.  &  M.  st.  1,  c.  5,  s.  2,  the  goods  were 
allowed  to  be  impounded  on  the  premises  of  the  tenant,  the  same  reason  no  longer 
applied.  In  that  case  the  landlord  suffers  no  inconvenience,  but  has  the  means  of 
olitaining  the  rent,  which  is  the  sole  object  of  the  distress,  and  of  reimbursing  him- 
self his  costs :  and  it  appears  monstrous  to  say  that  the  landlord  should  be  allowed  to 
sell  the  goods,  after  the  full  benefit  which  he  can  receive  by  a  .sale  has  been  tenderetl 
to  him,  and  that  the  tenant  should  necessarily  1)e  put  to  the  circuitous  remedy  of  a 
replevin.  The  forms  of  [417]  precedents,  and  the  statement  of  the  law  lay  Mr.  Chitty, 
favour  this  view  of  the  case.  The  case  is  analogous  to  that  of  an  imprisonment  of  the 
person,  in  which  case  payment  or  tender  of  the  debt  and  costs,  although  after  the 
defendant  is  in  custody  on  a  ca.  sa.,  is  held  a  sutficient  ground  to  entitle  him  to  his 
discharge:  Cro'ier  v.  Filling  (4  B.  Ik,  Cr.  26;  G  1).  &  K.  129).  So  also,  where  the 
tenant  has  neglected  to  replevy  within  the  five  days,  and  there  has  Ijeen  an  api)raise- 
ment,  he  maj'  yet  replevy  before  sale  of  the  goods  :  Jacob  v.  Kiwj  (5  Taunt.  451).  The 
dictum  in  Firth  v.  Furvk  (5  T.  K.  432),  that  a  tender  is  too  late  after  impounding,  is 
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extra-judicial.  The  cases  of  Thomas  v.  Harries  and  Ladd  v.  Thomas  (4  P.  &  D.  9)  are 
undoubtedly  authorities  against  the  plaintiff;  but  in  the  former  case  Maule,  J., 
dissented  from  the  opinion  of  the  other  Judges  ;  and  all  the  cases  cited  in  Ladd  v. 
Thomas  were  cases  of  distress  damage  feasant.  The  question  is,  whether  the  Court 
will  not  review  the  dicta  upon  which  all  the  later  authorities  appear  to  rest,  and  which, 
in  the  present  state  of  the  law,  are  no  lona;er  applicable  (see  per  Best,  C.  J.,  in  Broivne 
V.  Pon-ell,  4  Bing.  230). 

Cresswell  (Baines  and  Martin  with  him)  contra.  There  is  nothing  in  the  stat. 
2  W.  &  M.  St.  1,  c.  5,  or  in  any  subsequent  statute,  to  alter  the  rule  of  the  common 
law  as  to  the  effect  of  the  impounding  of  a  distress.  The  law  is  thus  laid  down  by 
Lord  Coke,  in  The  Six  Carpenters'  case  (8  Rep.  146).  "Note,  reader,  this  difference, 
that  tender  upon  the  land,  before  the  distress,  makes  the  distress  tortious :  tender 
after  the  distress,  and  before  the  impounding,  makes  the  detainer,  and  not  the  taking, 
wrongful ;  tender  after  the  impounding  makes  neither  the  one  nor  the  other  wrong- 
ful, for  then  it  conies  too  late,  because  then  the  cause  is  put  to  the  trial  of  the  law  to 
be  there  determined."  That  statement  of  the  law,  and  the  reason  given  for  it,  equally 
apply  [418]  to  distresses  of  all  kinds,  whether  for  rent  or  for  damage  feasant.  Now 
it  is  conceded  that  the  law  still  remains  the  same  as  to  goods  distrained  damage 
feasant.     [He  was  here  stopped  by  the  Court.] 

Lord  Abinger,  C.  B.  It  appears  that  there  are  two  modern  decisions  on  the 
point  in  favour  of  the  defendant,  and  it  cannot  be  expected  that  we  shall  overrule 
them.  If  the  case  were  prosecuted  in  such  a  form  as  to  bring  them  under  the  con- 
sideration of  a  superior  court,  there  might  be  some  reason  for  entertaining  the 
question ;  but  until  those  cases  are  rescinded,  we  must  be  bound  b}^  their  authority. 
There  certainlj'  appears  to  be  considerable  weight  in  the  argument  as  to  the  hardship 
on  the  tenant  by  the  present  state  of  the  law  ;  but  the  same  argument  has  been 
submitted  to  and  weighed  by  former  judges.  If,  indeed,  the  case  stated  that  the 
goods  had  been  maliciously  sold  by  the  landlord  after  a  tender,  1  should  have  hesitated 
whether  to  consider  the  cases  which  have  been  referred  to  as  binding  authorities  upon 
us.  [Murphy  suggested  that,  after  verdict,  the  words  "wrongfully  and  injuriously" 
would  have  the  same  meaning  as  "  maliciously  "  ;  and  that  in  Smith  v.  Goodwin  (4  B.  & 
Adol.  413),  that  meaning  appeared  to  have  been  assigned  to  the  word  "  vexatiously."] 
No ;  the  words  "  wrongfully  and  injuriously  "  mean  no  more  than  contrary  to  law, 
whereby  there  is  a  wrong  and  an  injury  :  the  word  "  vexatiously "  implies  actual 
malice.  1  do  not  mean  to  say  that  a  landlord  may  not  be  liable  if  he  maliciously 
persevere  in  a  sale,  notwithstanding  a  tender  of  the  rent  and  expenses,  though  made 
after  impounding  ;  but  that  must  be  upon  an  allegation  and  proof  of  malice.  Upon 
that  point,  however,  1  give  no  positive  opinion.  At  present  the  rule  must  be  absolute 
to  enter  a  nonsuit. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

[419]  Abbey  v.  Fetch.  Exch.  of  Pleas.  May  28,  1841.— Where  a  farm  tenant 
is  under  covenant  not  to  carry  off  the  pi'emises  the  hay  and  straw  made  on  the 
farm,  the  landlord,  who  has  seized  the  hay  and  straw  under  a  distress,  may  sell 
it  subject  to  a  condition  that  the  purchaser  shall  consume  it  on  the  premises. 

[S.  C.  10  L.  J.  Ex.  455.     Held  overruled,  Hawkins  v.  Walrmid,  1876,  1  C.  P.  D.  2S2.] 

Case  for  an  excessive  distress.  The  third  count  of  the  declaration  stated,  that  the 
plaintiff  was  tenant  to  the  defendant  of  a  farm  at  a  certain  rent,  of  which  a  certain 
sum  of  money,  to  wit,  &c.,  was  due ;  and  that  the  defendant,  wrongfully  and  malici- 
ously contriving  to  injure  the  plaintiff',  took  and  distrained  certain  crops,  goods  and 
chattels  of  the  plaintiff  of  great  value,  &c.,  and  therebv  took  a  great  and  unreasonable 
distress  for  the  said  rent,  and  wrongfully  and  injuriously  sold  the  same  for  much  less 
than  the  best  price  that  might  have  been  obtained  for  the  same,  had  the  same  been 
sold  in  a  due  and  proper  manner,  and  under  due  and  proper  conditions  of  sale,  &c. 
Plea,  not  guilty. 

At  the  trial  before  Maule,  J.,  at  the  last  assizes  for  Yorkshire,  it  appeared  that  the 
defendant,  after  having  distrained  the  hay  and  straw  on  the  premises  of  the  plaintiff, 
who  held  a  farm  under  him,  sold  them,  subject  to  a  condition  that  the  purchaser  should 
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consume  them  on  the  premises  ;  the  consequence  of  which  was,  that  they  profliiced 
less  than  they  wonkl  if  the  sale  had  been  absolute.  By  the  terms  of  thi.s  lease,  the 
plaintift"  was  bound  not  to  carry  otl'  the  hay  and  straw  grown  on  the  farm.  It  was 
contended  for  the  plaintiff,  that  the  selling  of  the  goods,  subject  to  the  above  restric- 
tion, was  a  wrongful  act,  and  that  the  plaintitTwas  entitled  to  recover,  under  the  third 
count,  the  difference  between  the  price  actuall}?  obtained,  and  that  which  might  have 
been  obtained  if  no  such  condition  had  been  annexed  to  the  sale.  The  learned  judge, 
however,  was  of  opinion  that  no  cause  of  action  had  been  proved,  and  under  his  direc- 
tion a  verdict  was  found  for  the  defendant,  leave  being  reserved  to  the  plaintifi'  to 
move  to  enter  a  verdict  for  him  on  the  third  count. 

Alexander,  in  Easter  Term,  obtained  a  rule  accordingly;  against  which 

[420]  Cresswell  and  W.  H.  Watson  now  shewed  cause,  and  contended,  that  the 
third  count  was  not  proved  ;  for  that  as  the  plaintiff,  by  the  terms  of  his  tenancy, 
was  precluded  from  carrying  away  the  straw  and  hay  of}'  the  premises,  the  landlord 
had  a  right  to  sell  them  under  the  distress  subject  to  the  like  restriction,  and  to 
impose  upon  the  purchaser  the  condition  that  they  should  be  consumed  upon  the 
premises. 

Addison,  contra.  The  defendant  had  no  right  to  restrict  the  .sale  under  the 
distress  according  to  the  terms  of  the  tenancy,  but  ought  to  have  sold  the  property 
absolutely.  But  for  the  stat.  .56  Geo.  3,  c.  50,  which  enables  the  sheriff  to  sell  a 
tenant's  property  subject  to  such  a  restriction,  he  must  have  sold  it  absolutely  ;  but 
the  3rd  section  of  that  statute  empowers  him  to  sell  the  produce  of  the  farm  subject 
to  a  condition  that  the  purchaser  shall  expend  it  on  the  land.  But  the  landlord, 
selling  under  a  distress,  has  no  such  right.  It  is  true  the  plaintiff  in  the  present  case 
was  under  a  covenant  not  to  carry  the  hay  and  straw  oft'  the  farm  ;  but  he  had  an 
absolute  propertj'  in  them,  although  he  would  have  been  liable  to  the  landlord  for 
removing  them  contrary  to  the  covenant :  and  the  sale  of  them  ought,  therefore,  to 
have  been  aVjsolute  and  unconditional. 

Lord  Abingkr,  C.  B.  This  rule  must  be  discharged.  The  only  question  is, 
whether  the  landlord,  having  distrained  for  rent,  was  bound  to  sell  the  hay  and  straw 
to  be  consumed  off  the  premises,  in  a  case  in  which,  according  to  the  terms  of  his 
covenant,  the  tenant  had  no  beneficial  interest  in  them.  I  do  not  think  he  was.  As 
the  question  comes  to  be  decided  by  us  for  the  first  time,  we  may  decide  it  upon 
the  general  principle,  that  the  tenant  cannot  be  in  a  better  situation,  by  means  of  a 
distress,  than  he  would  be  while  paying  his  rent  faithfully.  When  the  [421]  landlord, 
therefore,  sells  under  a  distress,  he  should  sell  no  more  than  the  tenant  could  himself 
dispose  of. 

Ai.DERSOX,  B.  The  plaintiff  complains  that  he  has  sustained  damage  by  his  land- 
lord having  sold  his  goods  in  an  undue  and  improper  manner.  But  it  is  clear  that 
he  could  not  himself  have  disposed  of  the  goods  on  any  other  terms  than  those  on 
which  the  landlord  has  sold  them  :  how  then  can  he  complain  of  any  damage? 

(luRNKY,  B.,  concurred. 

KoLFE,  B.  I  am  of  the  same  o])inion.  It  seems  to  me  that  the  statute  which  has 
been  referred  to,  the  56  (ieo.  3,  c.  50,  throws  some  light  upon  this  point :  for  the  3rd 
section  provides,  that  on  an  execution  against  the  tenant,  the  sherift'  may  dispose  of 
the  produce  of  the  land  to  any  person  who  shall  agree  in  writing  to  expend  it  on  the 
land,  according  to  the  custom  of  the  country,  wheie  no  covenant  or  written  agreement 
shall  be  shewn,  otherwise  according  to  such  covenant  or  written  agreement ;  and  the 
6th  section  enacts,  that  the  landlord  shall  not  distrain  for  rent  on  any  such  produce 
which  shall  have  been  severed  from  the  soil,  and  sold  subject  to  such  agreement. 

Mule  discharged. 

MuscHAMP  V.  The  Lancaster  and  Preston  Junction  Railway  Company.  Exch. 
of  Pleas.  May  28,  IKH. — A  parcel  was  delivered,  at  Lancaster,  to  the  Lancaster 
and  Preston  Junction  Railway  Company,  directed  to  a  person  at  a  place  in  Derby- 
shire. The  person  who  brought  it  to  the  station  oft'ered  to  pay  the  carriage,  but 
the  book-keeper  said  it  hail  better  be  paid  by  the  person  to  whom  it  was  directed, 
on  the  receipt  of  it.  The  Lancaster  and  Preston  Junction  Railway  Company 
were  known  to  be  proprietors  of  the  line  only  as  far  as  Preston,  where  the 
railway  unites  with  the  North  Union  line,  and  that  afterwards  with  another,  and 


1104  MUSCHAMP   V.  THE   LANCASTER   AND  8M.  &W.  422. 

so  on  into  Derljyshire.  The  parcel  having  been  lost  after  it  was  forwarded  from 
Preston  : — Held,  that  the  Lancaster  and  Preston  Railway  Company  were  liable 
for  its  loss. 

[S.  C.  2  Rail.  Cas.  GO"  ;  10  L.  J.  Ex.  460  ;  5  Jur.  6.56.  Applied,  Mi/tton  v.  Midland 
liailwaij,  18.59,  4  H.  &  N.  Glo  ;  Bristol  and  Exeler  Railway  v.  Collins,  1859,  7  H.  L.  C. 
194.     Referred  to,  Shepherd  v.  Bristol  and  Exeter  liailvMy,  1868,  L.  R.  3  Ex.  193.] 

Case.  The  declaration  stated,  that,  after  the  passing  of  a  certain  act  of  Parliament, 
intituled  "An  Act  for  [422]  making  and  maintaining  a  Railway  from  the  Town  of 
Lancaster  to  the  Town  of  Preston,  in  the  County  Palatine  of  Lancaster,"  the  defen- 
dants were  the  proprietors  of  a  certain  railway,  to  wit,  &c.,  and  of  certain  engines 
and  carriages  used  thereon  ;  and  the  plaintitf,  on  &c.,  caused  to  be  offered  and  delivered 
to  the  defendants,  to  wit,  as  common  carriers,  and  the  defendants  received  as  such 
carriers,  a  certain  box,  and  divers  goods  and  chattels  contained  therein,  of  the  plaintifl", 
to  be  .safely  and  securely  carried  and  conveyed  for  the  plaintift'  by  the  defendants, 
from  Lancaster  aforesaid,  upon  the  said  railwa}^  and  upon  other  railways,  and  to  be 
caused  by  the  defendants  to  be  left  at  a  certain  other  place,  to  wit,  at  a  certain  place 
called  the  Wheatsheaf,  Bartlow,  near  E.akewell,  Derbyshire,  for  the  plaintiff,  for  certain 
reward  to  be  therefore  paid  by  the  plaintiff  to  the  defendants  :  yet  the  defendants, 
contriving,  &c.,  did  not  nor  would  convey  the  said  box,  &c.,  upon  their  said  railway, 
or  upon  other  railways,  or  cause  the  same  to  be  left  at  the  said  Wheatsheaf,  &e.,  for 
the  plaintiff';  but  through  the  negligence,  carelessness,  &c.,  of  the  defendants,  the  said 
bo.x,  goods,  and  chattels  were  wholly  lost  to  the  plaintiff. 

Pleas,  first,  not  guilty  ;  secondly,  that  the  plaintiff'  did  not  cau.se  to  be  delivered 
to  the  defendants,  nor  did  the  defendants  accept  and  receive,  the  said  box,  &c.,  for 
the  purpose  and  in  the  manner  and  form  as  the  plaintiff  hath  in  his  said  declaration 
alleged  : — on  which  issues  were  joined. 

At  the  trial  before  Rolfe,  B.,  at  the  last  assizes  at  Liverpool,  the  following  facts 
appeared  in  evidence : — The  defendants  are  the  proprietors  of  the  Lancaster  and 
Preston  Junction  Railway,  and  carry  on  business  on  their  line  between  Lancaster  and 
Preston,  as  common  carriers.  At  Preston  the  line  joins  the  North  Union  Railway, 
which  afterwards  unites  with  the  Liverpool  and  Manchester  Railway  at  Parkside,  and 
that  with  the  Grand  Junction  Rail-[423]-way.  The  plaintiff,  a  stonemason  living  at 
Lancaster,  had  gone  into  Derbyshire  in  search  of  work,  leaving  his  box  of  tools  to 
be  sent  after  him.  His  mother  accordingly  took  the  box  to  the  railway  station  at 
Lancaster,  directed  to  the  plaintiff,  "  to  be  left  at  the  Wheatsheaf,  Bartlow,  near 
Bakewell,  Derbyshire,"  (a  place  about  eight  miles  wide  of  the  Birmingham  and  Derby 
Junction  Railway),  and  requested  the  clerk  at  the  station  to  book  it.  In  answer  to 
her  inquiries,  he  told  her  that  the  box  would  go  in  two  or  three  days ;  and  on  her 
asking  whether  it  would  go  sooner  if  the  carriage  were  paid  in  advance,  he  inquired 
whether  any  one  was  going  with  it;  on  her  answering  iti  the  negative,  and  that  the 
person  for  whom  it  was  intended  would  be  ready  at  the  other  end  to  receive  it, 
he  said  the  carriage  had  better  be  paid  for  by  that  person  on  the  receipt  of  it.  It 
appeared  that  the  bo.x  arrived  safely  at  Preston,  but  was  lost  after  it  was  dispatched 
from  thence  by  the  North  Union  Railway.  LTpon  these  facts,  the  learned  Judge 
stated  to  the  jury,  in  summing  up,  that  where  a  common  carrier  takes  into  his 
care  a  parcel  directed  to  a  particular  place,  and  does  not  by  positive  agreement 
limit  his  responsiljility  to  a  part  only  of  the  distance,  that  is  prima  facie  evidence  of 
an  undertaking  on  his  part  to  carry  the  parcel  to  the  place  to  which  it  is  directed  : 
and  that  the  same  rule  applied,  although  that  place  were  beyond  the  limits  within 
which  he  in  general  professed  to  carry  on  his  trade  of  a  carrier.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  161.  Is. 

In  Easter  term,  Cresswell  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection. 

Martin  now  shewed  cause,  and  contended  that  there  was  no  misdirection  ;  that 
there  was  abundant  evidence  for  the  jury  of  an  undertaking  by  the  defendants, 
through  their  agent,  to  carry  the  bo.x  and  its  contents  to  the  place  of  its  ultimate 
destination;  that  if  the  carriage  had  been  paid  in  [424]  advance,  according  to  the 
offer  made  by  the  plaintiff's  mother,  the  sum  demanded  would  clearly  have  been  the 
carriage  for  the  whole  distance ;  and  that  to  suppose  as  many  different  contracts  as 
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there  were  carriers  on  ;i  continuous  line  of  railway,  would  be  against  all  principle  and 
convenience.     The  Court  then  called  on 

Cresswell,  Baines,  and  Burrell,  in  support  of  the  rule.  This  is  not  the  case  of  a 
conveyance  travelling  throughout  a  continuous  line,  like  a  coach,  for  instance,  which 
professes  to  run  from  London  to  York  :  in  such  a  case  parties  are  not  bound  to  look 
out  for  the  particular  proprietors  interested  in  the  ditierent  parts  of  the  line.  But 
there  it  is  held  out  to  the  public  as  one  line  :  this  is  the  case  of  a  company  known  as 
the  Lancaster  and  Preston  Junction  Bailway,  and  holding  themselves  out  to  the  world 
as  the  proprietors  of  and  carriers  upon  that  distinct  line  of  railway  only.  To  hold 
them  liable  for  the  loss  of  a  parcel  beyond  the  limits  of  their  own  line  would  therefore 
be  very  unjust.  Suppose  the  case  of  a  known  coach  fi'om  London  to  Stamford,  and  a 
part}'  delivers  to  the  book-keeper  a  parcel  directed  to  York,  does  that  prove  a  contract 
to  carry  it  to  York?  [Lord  Abinger,  C.  B.  What  would  be  the  undertaking  of  the 
carriei'  in  that  case  ]]  To  carry  to  Stamford,  and  forward  thence  to  York.  Parties 
must  be  assumed  to  contract  in  reference  to  the  known  mode  in  which  the  carrier 
carries  on  his  business.  Suppose  it  had  been  alleged  in  this  case  that  the  defendants 
were  common  carriers  from  Lancaster  to  Derby,  and  that  had  been  traversed  ;  ^^•ould 
evidence  of  the  kind  given  on  the  part  of  the  plaintiff  have  proved  that  they  were? 
If  the  defendants  are  held  liable  in  this  case,  it  would  follow,  that  a  carrier  who 
professed  on  his  part  to  carry  parcels  one  stage  only  from  London,  would  be  li.ible 
for  the  loss  of  a  parcel  at  any  place  between  London  and  the  Land's  End  :  or  the 
owners  of  a  steam-vessel  plying  between  Liverpool  and  [425]  Belfast,  by  receiving  a 
box  directed  to  an  inland  town  in  Iieland,  would  be  responsible  for  its  safe  delivery 
at  that  place.  If  it  be  so,  the  same  principle  must  hold  as  to  imputed  negligence  to 
persons,  as  to  goods.  Now,  suppose  a  passenger  booked  at  Lancaster  for  London,  and 
injured  on  the  }\orth  Union  Kaihvay  :  could  the  proprietors  of  the  Lancaster  and 
Preston  line  be  held  responsible  ?  The  true  construction  of  the  defendants'  contract 
is,  that  they  engage  to  carry  the  goods  safely  as  f.ir  as  Preston — i.e.  as  far  as  they  hold 
themselves  out,  and  are  empowered  by  their  act  of  Parliament  to  trade,  as  carriers — 
and  then  to  put  them  in  a  course  of  carriage  onward,  by  transferring  them  to  another 
carrier,  so  as  to  give  the  owner,  in  the  event  of  their  loss,  a  right  of  action  against  the 
new  bailees.  Gar-side  v.  Trent  and  Mersey  Naviijation  Company  (4  T.  K.  581).  [Lord 
Abinger,  C.  B.  The  defendants  refuse  to  receive  the  money  for  the  carriage  at  the 
time  :  does  not  that  shew  that  they  treat  the  carriers  forward  as  their  agents,  from 
whom  they  are  to  get  their  remuneration  ?]  A  contrary  inference  rather  arises — that 
they  could  not  tell  what  the  whole  amount  of  the  carriage  would  be,  and  therefore 
declined  to  receive  it.  If  this  be  in  law  a  contract  to  carry  the  whole  distance,  it  must 
be  so  also,  although  the  other  party  be  fully  cognizant  of  the  terms  on  which  the 
defendants  carry  on  their  business.  [Lord  Abinger,  C.  B.  Do  )'ou  say  the  successive 
carriers  are  agents  of  the  original  customer  ?]  Yes,  if  the  successive  companies  be  known 
to  him.  [Kolfe,  B.  How  is  he  to  discover  on  which  line  the  goods  were  lost?]  In 
L'pslon  V.  Slark  (2  Car.  &  P.  598),  the  name  of  the  defendant  was  over  the  dooi-  of  a 
booking-house  for  coaches  and  waggons  in  Piccadilly,  with  the  words,  "Conveyances 
to  all  parts  of  the  world,"  followed  by  a  list  of  places,  amongst  which  was  Windsor  : 
yet  it  was  held,  that  proof  of  the  booking  at  that  oHice  of  a  box  directed  to  Windsor, 
which  did  not  reach  its  destin  [426]-ation,  was  not  sutHcient  to  make  the  defendant 
responsible  for  its  loss.  So,  in  Gill/art  v.  Vale  (')  Ad.  &  Ell.  5-i3  ;  1  Nev.  &  P.  22), 
which  was  an  action  biought  for  negligence  in  the  loss  of  goods,  against  the  proprietor 
of  a  general  booking-ofKce  for  the  transmission  of  parcels  by  coach,  it  was  held 
insutficient  to  prove  that  the  goods  never  reached  their  destination.  Coleridge,  J., 
there  says,  "Suppose  goods  were  left  with  a  carrier,  to  be  taken  by  him  to  York,  and 
from  thence  forwarded  to  Edinburgh,  would  it  be  sufficient,  in  an  action  against  him 
for  negligence,  to  shew  that  the  goods  did  not  reach  Edinburgh  ?"  The  same  hardship 
which  is  recited  in  the  preamble  to  the  Carriers'  Act,  1  Will,  -t,  c.  68,  from  the  great 
increase  of  the  responsibility  and  risk  of  common  carriers,  will  occur  again,  if  a  carrier 
is  to  be  held  liable  under  such  circumstances  as  these. 

Lord  Aijincek,  C.  B.  The  simple  (piestion  in  this  case  is,  whether  the  learned 
Judge  misdirected  the  jury,  in  telling  them  that,  if  the  case  were  stripped  of  all  other 
circurast.mces  beyond  the  mere  fact  of  knowledge  by  the  party  that  the  defendants 
were  carriers  only  from  Lancaster  to  Preston,  and  if,  under  such  circumstances,  they 
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accepted  a  parcel  to  be  carried  on  to  a  more  distant  place,  they  were  liable  for  the  loss 
of  it,  this  being  evidence  whence  the  jury  might  infer  that  they  undertook  to  carry  it 
in  safety  to  that  place.  1  think  that  in  this  proposition  there  was  no  misdirection.  It 
is  admitted  bv  the  defendants'  counsel,  that  the  defendants  contract  to  do  something 
more  with  the  parcel  than  merely  to  carr_v  it  to  Preston ;  they  say  the  engagement  is 
to  carry  to  Preston,  and  there  to  deliver  it  to  an  agent,  who  is  to  carry  it  further,  who 
is  afterwards  to  be  replaced  by  another,  and  so  on  until  the  end  of  the  journey.  Now 
that  is  a  very  elaborate  kind  of  contract ;  it  is  in  substance  giving  to  the  car-[427]-riers 
a  general  power,  along  the  whole  line  of  route,  to  make  at  their  pleasure  fresh  con- 
tracts, which  shall  be  binding  upon  the  pi'incipal  who  employed  them.  But  if,  as  it 
is  admitted  on  both  sides,  it  is  clear  that  something  more  was  meant  to  be  done  by 
the  defendants  than  carrying  as  far  as  Preston,  is  it  not  for  the  jury  to  say  what 
is  the  contract,  and  how  much  more  was  undertaken  to  be  done  by  them?  Now,  it 
certainly  might  be  true  that  the  contract  between  these  parties  was  such  as  that 
suggested  by  the  counsel  for  the  defendants  ;  but  other  views  of  the  case  may  be 
suggested  quite  as  probable ;  such,  for  instance,  as  that  these  railway  companies, 
though  separate  in  themselves,  are  in  the  habit,  for  their  own  advantage,  of  making 
contracts,  of  which  this  was  one,  to  convey  goods  along  the  whole  line,  to  the  ultimate 
terminus,  each  of  them  being  agents  of  the  other  to  cany  them  forward,  and  each 
receiving  their  share  of  the  profits  from  the  last.  The  fact  that,  according  to  the 
agreement  proved,  the  carriage  was  to  be  paid  at  the  end  of  the  journey,  rather  confirms 
the  notion,  that  the  persons  who  were  to  carry  the  goods  from  Preston  to  their  final 
destination,  were  under  the  control  of  the  defendants,  who  consequently  exercised 
some  influence  and  agency  be3'ond  the  immediate  terminus  of  their  own  railway.  Is 
it  not  then  a  question  for  the  jury  to  say  what  the  nature  of  this  contract  was  ;  and 
is  it  not  as  reasonable  an  inference  for  them  to  draw,  that  the  whole  was  one  contract, 
as  the  contrary?  I  hardJv  think  they  would  be  likel}'  to  infer  so  elaborate  a  contract 
as  that  which  the  defendants'  counsel  suggest,  namely,  that  as  the  line  of  the  defen- 
dants' railway  terminates  at  Preston,  it  is  to  be  presumed  that  the  plaintifl",  who 
intrusted  the  goods  to  them,  made  it  part  of  his  bargain  that  they  should  employ  for 
him  a  fresh  agent  both  at  that  place  and  at  every  subsequent  change  of  railway  or 
conveyance,  and  on  each  shifting  of  the  goods  give  such  a  document  to  the  new  agent 
as  should  render  him  responsible.  Suppose  the  [428]  owner  of  goods  sent  under  such 
circumstances,  when  he  finds  they  do  not  come  to  hand,  comes  to  the  railway  office 
and  makes  a  complaint,  then,  if  the  defendants'  argument  in  this  case  be  well  founded, 
unless  the  railway  company  refuse  to  supply  him  with  the  name  of  the  new  agent, 
they  break  their  contract.  It  is  true  that,  practically,  it  might  make  no  great  difference 
to  the  proprietor  of  the  goods  which  was  the  real  contract,  if  their  not  immediately 
furnishing  him  with  the  name  would  entitle  him  to  bring  an  action  against  them.  But 
the  question  is,  why  should  the  jury  infer  one  of  these  contracts  rather  than  the  other! 
which  of  the  two  is  the  most  natural,  the  most  usual,  the  most  probable  ?  Besides, 
the  carriage-money  being  in  this  case  one  undivided  sum,  rather  supports  the  inference, 
that  although  these  carriers  carry  only  a  certain  distance  with  their  own  vehicles,  they 
make  subordinate  contracts  with  the  other  cai'riers,  and  are  partners  inter  se  as  to  the 
carriage-money  ;  a  fact  of  which  the  owner  of  the  goods  could  know  nothing,  as  he 
only  pays  the  one  entire  sum  at  the  end  of  the  journey,  which  they  afterwards  divide 
as  they  please.  Not  only,  therefore,  is  there  some  evidence  of  this  being  the  nature 
of  the  contract,  but  it  is  the  most  likelv  contract  under  the  circumstances  ;  for  it  is 
admitted  that  the  defendants  undertook  to  do  more  than  simply  to  carry  the  goods 
from  Lancaster  to  Preston.  The  whole  matter  is  therefore  a  question  for  the  jury,  to 
determine  what  the  contract  was  on  the  evidence  before  them.  With  respect  to  the 
case  referred  to,  of  the  booking-office  in  London,  it  only  goes  to  shew  that  when  persons 
take  charge  of  parcels  at  such  an  office,  they  merely  make  themselves  agents  to  book 
for  the  stage-coaches.  You  go  to  the  office  and  book  a  parcel :  the  effect  of  this  is  to 
make  the  booker  your  agent,  instead  of  going  to  the  coach-office  yourself ;  and  so  that 
he  sends  the  parcel  to  the  proper  coach-office,  and  once  delivers  it  there,  he  has  dis- 
charged himself ;  he  has  nothing  to  do  [429]  with  the  carriage  of  the  goods.  In  cases 
like  the  present,  particular  circumstances  might  no  doubt  be  adduced  to  rebut  the 
inference  which,  prima  facie,  must  be  made,  of  the  defendants  having  undertaken  to 
carry  the  goods   the  whole  way.      The  taking  charge  of  the  parcel  is  not  put  as 
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conclusive  evidence  of  the  contract  sued  on  by  the  plaintiff:  it  is  onlv  prima  facie 
evidence  of  it ;  and  it  is  useful  and  reasonable  for  the  benefit  of  the  public  that  it 
should  be  so  considered.  It  is  better  that  those  who  undertake  the  carriage  of  paicels, 
for  their  mutual  benefit,  should  arrange  matters  of  this  kind  inter  se,  and  should  be 
taken  each  to  have  made  the  others  their  agents  to  carry  forward. 

(iURNEY,  B.  I  think  there  was  no  misdirection  in  this  case,  and  that  the  jur^-  might 
fairly  infer  that  the  contract  was  such  as  was  stated  by  the  learned  Judge.  If  the 
goods  were  to  be  carried  only  in  the  narrow  sense  contended  for  by  the  defendants, 
then,  if  the  place  of  their  destination  were  but  three  miles  beyond  Preston,  and  they 
were  lost  on  the  other  side  of  the  railway  terminus,  the  defendants  are  not  to  be  liable, 
but  the  plaintiff  is  to  find  out  somebody  or  other  who  is  to  be  liable  in  respect  of  the 
carriage  for  those  three  miles. 

KoLFE,  B.  I  am  of  the  same  opinion,  and  think  the  construction  we  are  putting 
on  the  agreement  is  not  only  consistent  with  law,  but  is  the  only  one  consistent  with 
common  sense  and  the  convenience  of  mankind.  What  I  told  the  jury  was  only  this, 
that  if  a  party  brings  a  parcel  to  a  railway  station,  which  in  this  respect  is  just  the 
same  as  a  coach-ofBce,  knowing  at  the  time  that  the  company  only  carry  to  a  particular 
place,  and  if  the  railway  company  receive  and  book  it  to  another  place  to  which  it  is 
directed,  prima  facie  they  undertake  to  carry  it  to  that  other  place.  That  was  my 
view  at  the  tiial,  and  nothing  has  occurred  to  alter  [430]  my  opinion.  As  to  the 
case  which  has  been  put,  of  a  passenger  injured  on  the  line  of  railway  beyond  that 
where  he  was  originally  booked,  I  suppose  it  is  put  as  a  reductio  ad  absurdum  ;  but 
I  do  not  see  the  absurdity.  If  I  book  my  place  at  Euston  Square,  and  pay  to  be 
carried  to  York,  and  am  injured  bv  the  negligence  of  somebody  between  Euston 
Square  and  York,  I  do  not  know  why  I  am  not  to  have  my  remedy  against  the  party 
who  so  contracted  to  carry  me  to  York.  But  at  all  events,  in  the  case  of  a  parcel, 
any  other  construction  would  open  the  door  to  incalculable  inconveniences.  Y'^ou  book 
a  parcel,  and  on  its  being  lost,  you  are  told  that  the  carrier  is  responsible  only  for  one 
portion  of  the  line  of  road.  What  would  be  the  answer  of  the  owner  of  the  goods  ? — 
"  I  know  that  I  booked  the  parcel  at  the  Golden  Cross  for  Liverpool,  and  my  contract 
with  the  carrier  was  to  take  it  to  Liverpool."  All  convenience  is  one  way,  and  there 
is  no  authority  the  other  way. 

Kale  discharged. 


[431]  KoBERT  Jones  r.  Thomas  Jones.  Exch.  of  Pleas.  June  .3,  1841.— A  cargo 
of  80  quarters  of  wheat  was  shipped  in  London,  on  the  6th  of  December,  1839, 
on  board  a  vessel  bound  to  Barmouth  and  Tremadoc,  and  by  the  bill  of  lading, 
was  to  be  delivered  at  the  port  of  Barmouth  and  Tremadoc  to  L.  T.,  or  to  his 
assigns,  on  his  paying  freight,  itc.  The  cargo  was  paid  for  by  L.  T.  partly  in 
cash,  partly  by  his  acceptance  at  two  months.  On  the  2sth  January,  1810,  L.  T. 
by  deed  assigned  all  his  estate  and  eflects  to  the  plaintitt"  and  A.  B.,  in  trust  for 
the  benefit  of  themselves  and  his  other  creditors.  L.  T.  was  at  that  time  insolvent, 
to  the  plaintiffs  knowledge.  The  bill  of  lading  was  inilor.sed  by  L.  T.  to  the 
plaintiff  as  follows  (the  indorsement  being  without  date) :—"  I  do  hereby  order 
that  Captain  J.  do  deliver  the  possession  of  the  within-mentioned  quantity  of 
wheat  to  Mr.  Pl.  J.  [the  plaintiff],  being  one  of  my  assignees,  to  be  disposed  of 
as  he  may  think  proper."  On  the  4th  February,  the  vessel  arrived  at  Barmouth 
with  the  wheat  on  board,  and  the  plaintifi'  there  went  on  board  and  took  samples, 
atid  sold  70  of  the  80  quarters,  for  which  he  paid  the  freight,  and  they  were 
delivered  to  the  purchasers  :  and  he  directed  the  master  to  take  forward  the 
remaining  10  quarters  to  Tremadoc.  On  the  9th  February,  L.  T.'s  acceptance 
became  due  and  was  dishonoured,  and  on  the  10th  the  shippers  gave  notice  to  the 
captain,  at  Barmouth,  not  to  deliver  the  wheat,  but  to  hold  it  to  their  use.  On 
the  23rd,  the  vessel  arrived  at  Tremadoc,  where  the  plaintiff  demanded  the 
remaining  10  quarters,  tendering  the  freight,  but  the  master  refused  to  deliver 
it.— Held,  that  under  these  circumstances,  (even  supposing  the  plaintiff  to  be  in 
the  same  situation  as  L.  T.)  the  right  of  stoppage  in  transitu  was  deternn^ned,  as 
to  the  whole  of  the  cargo,  by  the  acts  done  by  the  plaintiff'  at  Barmouth.— Semblo, 
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that  if  the  composition  deed  contained  a  release  to  L.  T.,  the  plaintiff  was  an 
indorsee  for  value  of  the  bill  of  lading,  and  no  right  of  stoppage  in  transitu 
therefore  existed  as  against  him. 

[S.  C.  10  L.  J.  Ex.  481.     Discussed,  Tanner  v.  Scovell,  18-15,  14  M.  &  W.  28. 
Distinguiiihed,  Ex  parte  Cooper :  In  re  McLaren,  1879,  11  Ch.  D.  68.] 

Case.  The  declaration  stated,  that  before  and  at  the  time  of  receiving  on  board 
the  goods  and  merchandise  thereinafter  mentioned,  the  defendant  was  the  owner  and 
master  of  a  certain  ship  or  vessel  called  the  "  Orion,"  then  lying  at  anchor  in  the  River 
Thames,  and  bound  for  Barmouth ;  and  that  certain  persons  trading  under  the  name 
and  firm  of  North  &  Co.  had,  to  wit,  on  the  1st  day  of  December,  1839,  at  the  request 
of  the  defendant,  caused  to  be  shipped  on  board  the  said  vessel  divers  goods  and 
merchandise,  to  v/it,  160  sacks  of  wheat,  to  be  safely  and  securely  carried  in  and  on 
board  the  said  ship  or  vessel  from  London  to  Barmouth  aforesaid,  to  be  delivered  (the 
act  of  God,  the  Queen's  enemies,  &c.  &c.,  being  excepted)  unto  Lewis  Thomas,  or  his 
assigns,  for  certain  freight  in  that  behalf :  And  the  defendant  then,  to  wit,  on  the 
day  and  year  aforesaid,  received  the  said  wheat  on  board  the  said  ship  or  vessel  on 
the  terms  and  for  the  purpose  aforesaid,  and  did  safely  and  securely  carry  the  same 
on  board  thereof  to  Barmouth  aforesaid,  and  there,  to  wit,  at  Barmouth  aforesaid, 
delivered  a  great  part,  to  wit,  140  sacks  thereof,  to  the  plaintiff,  then  being  the  assign 
of  the  said  Lewis  Thomas,  and  having  full  right  and  authority  to  receive  the  [432] 
same  wheat,  and  every  part  thereof,  from  the  defendant ;  and  afterwards,  and  whilst 
the  said  vessel  was  lying  at  Barmouth,  with  the  residue  of  the  said  wheat,  to  wit, 
20  sacks  thereof,  still  on  board,  and  whilst  the  defendant  was  owner  and  master  of 
the  said  ship  or  vessel,  and  the  plaintift"  was  and  continued  to  be  such  assign,  and  so 
authorized  and  entitled  as  aforesaid,  to  wit,  on  the  30th  day  of  January,  1840,  the 
defendant,  by  the  consent  and  with  the  privity  of  the  plaintiff,  sailed  with  the  said 
residue  of  the  said  wheat  on  board  the  said  vessel,  from  Barmouth  aforesaid,  and  took 
and  carried  the  same  to  a  certain  other  port,  to  wit,  Portmadoc,  to  be  there,  to  wit, 
at  Portmadoc  aforesaid,  delivered  to  the  plaintiff.  And  the  plaintiff  sa3's,  that 
although  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  vessel  arrived 
at  Portmadoc  aforesaid,  with  the  said  residue  of  the  said  wheat  on  board  thereof,  and 
it  was  the  duty  of  the  defendant  to  deliver  the  same  to  the  plaintiff;  and  although 
the  plaintiff,  after  the  arrival  of  the  said  vessel,  was  at  all  times  readv  and  willing  to 
receive  the  said  residue  of  the  said  wheat,  and  to  pay  the  freight  for  the  same  due 
and  payable  thereupon,  on  delivery,  of  all  which  premises  the  defendant  afterwards, 
to  wit,  on  &c.,  had  notice,  and  was  then  requested  by  the  plaintiff  to  deliver  the  said 
residue  of  the  said  wheat  to  him,  yet  the  defendant  did  not  regard  his  duty  in  that 
behalf,  and  would  not  nor  did  then,  or  at  any  other  time,  deliver  the  said  residue  of 
the  said  wheat,  or  any  part  thereof,  to  the  plaintiff,  but  wholl}^  neglected  and  refused, 
and  still  doth  neglect  and  refuse,  to  deliver  the  same  or  any  part  thereof  to  the 
plaintiff.     There  was  also  a  count  in  trover. 

First  plea  :  That  just  before  the  persons  in  the  said  first  count  mentioned,  to  wit. 
North  &  Co.,  shipped  the  said  wheat  as  in  that  count  mentioned,  to  wit,  on  &c.,  the 
said  North  &  Co.  weie  owners  of  the  said  wheat ;  and  being  such  owners,  and  believing 
the  said  Lewis  Thomas  to  be  [433]  then  solvent,  then  bargained  with  and  agreed  to 
sell  to  the  said  Lewis  Thomas,  at  certain  credit  then  agreed  upon  between  them  ;  and 
the  said  Lewis  Thomas,  then  holding  himself  out  to  the  said  North  &  Co.  as  solvent, 
and  then  representing  himself  to  be  a  person  of  credit  in  trade,  and  fit  to  be  trusted 
with  the  said  wheat  on  sale  thereof  to  him  by  the  said  North  &  Co.  on  credit,  bargained 
with  and  agreed  to  buy  of  the  said  North  &  Co.,  the  said  wheat,  at  the  said  credit 
then  agreed  upon  and  fixed  between  them,  and  at  and  for  a  certain  price  or  sum  in 
that  behalf  then  agreed  between  them,  to  wit,  the  sum  of  2-591.  6s.  7d. ;  and  the  said 
North  &  Co.,  then  believing  the  said  Lewis  Thomas  to  be  solvent,  and  a  person  fit  to 
be  trusted  with  the  said  wheat  on  sale  thereof  to  him  at  trust  and  credit,  upon  and 
by  virtue  of  the  said  bai-gain  above  mentioned,  then  shipped  the  said  wheat  as  in  the 
said  first  count  in  that  behalf  mentioned,  to  be  carried  and  conveyed  as  in  the  said 
first  count  also  mentioned  ;  of  which  said  several  premi-ses  the  plaintiff  then,  and  before 
the  delivery  of  any  part  of  the  said  wheat  to  the  said  plaintiff,  had  notice  ;  and  the 
defendant  in  fact  saith,  that  after  the  said  wheat  was  put  on  board  the  said  vessel  as 
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in  the  said  first  count  mentioned,  to  be  so  carried  and  conveyed,  and  after  the  said 
delivery  of  the  said  140  sacks  to  the  plaintitf",  and  before  the  delivery  of  the  said 
20  sacks  thereof  in  the  said  first  count  mentioned,  and  before  the  payment  of  the 
said  price  or  sura  of  2591.  6s.  7d.,  so  agreed  upon  as  the  price  of  the  said  wheat  to  be 
paid  by  the  said  Lewis  Thomas  as  aforesaid  to  them  the  said  North  it  Co.,  to  wit,  on 
the  said  day  and  year  aforesaid,  they  the  said  North  &  Co.  then  first  learnt,  as  the 
fact  was,  that  the  said  Lewis  Thomas,  at  the  time  of  the  said  bargain,  and  giving 
trust  and  credit  to  the  said  Lewis  Thomas,  and  of  shipping  the  same  on  board  the 
said  vessel  as  aforesaid,  was  insolvent,  and  that  the  plaiutitt"  at  that  time,  and  before 
the  delivery  of  any  part  of  the  said  wheat  to  the  said  plaiutitt",  as  in  the  first  count 
[434]  mentioned,  well  knew  that  the  said  Lewis  Thomas  was  insolvent :  and  that  the 
jjlaiiitifi',  at  the  time  of  the  indorsement  of  the  said  bill  of  lading  to  the  plaiiitift"  by 
the  said  Lewis  Thomas,  and  at  the  time  of  his  so  becoming  assign  of  the  said  bill  of 
lading  and  of  the  said  wheat,  and  at  the  time  of  the  delivery  of  the  said  part  of  the 
said  wheat  to  the  plaintitt',  as  in  the  said  first  count  mentioned,  well  knew  that  the 
said  Lewis  Thomas  was  then  insolvent,  and  had  not  the  pecuniary  or  other  means  of 
paying  the  said  North  &  Co.  for  the  same ;  nevertheless  the  plaiutitt",  well  knowing 
the  premises  aforesaid,  and  without  giving  or  paying  any  legal  or  valid  consideration 
for  the  assignment  or  indorsement  of  the  .said  liill  of  lading  to  him,  and  in  fraud  of 
the  said  North  &  Co.,  and  of  their  right  of  stoppage  in  transitu,  and  without  paying 
the  said  North  &  Co.  for  the  said  wheat,  caused  and  procured  the  said  part  of  the 
said  wheat,  under  the  pretence  of  his  so  being  the  assign  thereof,  as  in  the  said  first 
count  mentioned,  to  be  so  delivered  to  him  the  plaiutitt";  and  the  .said  North  &  Co. 
after  the  delivery  of  the  said  part  of  the  said  wheat  to  the  plaintitt'  as  aforesaid,  and 
before  the  delivery  of  the  said  20  sacks,  residue  of  the  said  wheat,  as  in  the  said  first 
count  mentioned,  and  before  the  expiring  of  the  said  credit  to  the  said  Lewis  Thomas, 
to  wit,  on  the  said  30th  of  January,  gave  notice  to  the  defendant  not  to  deliver  the 
said  twenty  sacks  to  the  said  Lewis  Thomas  or  his  assigns,  and  then  stopped  the  same 
in  transitu  on  board  the  said  vessel,  to  be  so  conveyed  and  carried  as  aforesaid,  and 
l)efore  the  delivery  of  the  same  to  the  plaintiff,  on  account  of  and  for  the  insolvency 
of  the  said  Lewis  Thoma.s,  and  then  so  stated  and  declared  the  same  to  the  defendant, 
as  such  owner  and  master  as  aforesaid  ;  and  thereupon  then  the  defendant,  at  the 
instance  of  the  said  North  &  Co.  and  by  their  command,  and  before  the  delivery  of 
the  said  twenty  sacks  to  the  defendant,  and  while  the  same  were  in  transitu,  and 
before  the  expiiation  of  the  said  credit  to  the  said  Lewis  [435]  Thomas,  to  wit,  on 
the  said  30th  day  of  January,  stopped  the  same,  and  refused  to  deliver  the  said  twenty 
sacks  to  the  plaintitt",  the  same  being  then  stopped  in  transitu  by  the  said  North  &  Co , 
ou  account  of  and  by  reason  of  the  said  Lewis  Thomas's  insolvency,  and  the  price  of 
the  said  twenty  sacks  then  not  being  paid  to  the  said  North  efe  Co.  ;  as  he  the  defen- 
daHt  lawfully  might  for  the  cause  aforesaid,  and  which  is  the  said  refusal  to  deliver 
the  said  twenty  sacks,  in  the  said  first  count  mentioned  and  therein  complained  of. 
Verification. 

Second  plea,  to  the  first  count,  that  although  the  said  persons  trading  under  the 
name  and  firm  of  North  &  Co.,  had  caused  to  be  shipped  on  board  the  said  vessel  the 
said  sacks  of  wheat  in  that  count  mentioned  ;  yet  the  defendant  says,  that  the  said 
sacks  of  wheat  were  so  shipped  on  board  the  said  vessel,  to  be  safely  and  securely 
carried  in  and  on  board  the  said  ship  or  vessel  from  London  aforesaid,  to  Barmouth 
aforesaid  and  a  certain  place,  to  wit,  Tremadoc,  and  there,  at  Barmouth  and  Tremadoc 
aforesaid,  to  be  delivered  (the  act  of  God,  the  l^lueen's  enemies,  &c.  &c.,  being  excepted), 
unto  Lewis  Thornas  or  his  assigns,  for  certain  freight  in  that  behalf :  without  this, 
that  the  said  sacks  of  wheat  were  shipped  on  board  the  said  vessel  to  be  carried  to 
Barmouth  only,  and  there  delivered,  in  manner  and  form  as  in  the  said  first  count 
in  that  behalf  mentioned  ;  concluding  to  the  counlr}'. 

Third  plea,  to  the  second  count — that  the  plaintiff"  was  not  lawfully  possessed  as 
of  his  own  property  of  the  said  twenty  sacks  of  wheat,  modo  et  forma. 

Replication  to  the  first  plea,  de  injuria  ;  to  the  second  and  third  pleas,  joinder 
in  issue. 

At  the  trial  before  Williams,  J.,  at  the  last  Merionethshire  Assizes,  the  following 
facts  appeared : 

On  the  6th  of  December,  1839,  Messrs.  North  &  Co.  of  London,  sold  on  credit  to 
Lewis  Thomas,  of  Carnarvon,  SO  quarters  (160  sacks)  of  wheat,  and  delivered  au 
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invoice  of  [436]  the  goods,  the  amount  of  which  (iQ-Sl.  7s.  3d.)  was  settled  on  that 
day  with  the  said  Lewis  Thomas  as  follows  : — 

£  s.  d. 

Cash     .              .              .              .             .             .              .             .          23  3  0 

Bill  on  a  stranger  (which  was  paid  at  maturity)           .             .         76  17  0 
Bill  of  exchange  dated  6th  December,  1839,  drawn  by  North 
&  Co.  on  and  accepted  by  Lewis  Thomas,  at  two  months' 

date,  due  9th  February,  1840            .             .             .             .       195  7  3 


£295 


On  the  30th  of  December,  the  wheat  was  shipped  by  North  &  Co.,  on  board  the 
ship  "  Orion,"  of  which  the  defendant  was  master,  and  he  then  signed  a  bill  of  lading, 
in  which  the  vessel  was  described  as  being  bound  for  Barmouth  and  Tremadoc,  and 
whereby  the  wheat  was  to  be  delivered  "  at  the  aforesaid  port  of  Barmouth  and 
Tremadoc,  &c.  to  Lewis  Thomas,  or  to  his  or  their  assigns,  on  his  paying  freight  for 
the  said  goods,"  &c.{a)  Upon  it  was  the  foUowine;  indorsement,  without  date  : — 
"I,  Lewis  Thomas,  do  hereby  order  and  direct  that  Captain  Jones  do  deliver  the 
possession  of  the  within-mentioned  quantity  of  wheat  to  Mr.  Robert  Jones  [the 
plaintiff],  being  one  of  my  assignees,  to  be  disposed  of  as  he  may  think  proper."  It 
was  proved  that  by  the  deed  dated  28th  of  January,  1840,  Lewis  Thomas  assigned 
over  all  his  estate  and  efi'ects  to  the  plaintiff  and  one  David  Williams,  in  trust  for 
the  benefit  of  themselves  and  his  other  creditors.  Lewis  Thomas  was  at  that  time  in 
insolvent  circumstances,  of  which  the  plaintiff  was  aware. 

On  the  4th  of  February,  1640,  the  "Orion"  arrived  at  Barmouth,  and  the  plaintiff 
there  went  on  board  of  her,  and  [437]  produced  the  bill  of  lading,  indorsed  as  above 
mentioned,  saying  that  he  came  to  take  samples  of  the  wheat.  He  accordingly,  on 
that  and  the  following  day,  took  samples,  by  which  he  sold  70  out  of  the  80  quarters, 
for  which  he  paid  the  freight,  and  they  were  landed  and  delivered  to  the  purchaser. 
The  plaintiff  then  directed  the  defendant  to  take  forward  the  remaining  10  quarters 
to  Portmadoc,  which  is  the  nearest  port  to  Tremadoc.  On  the  9th  of  February,  Lewis 
Thomas's  bill  for  1951.  7s.  3d.  became  due,  and  was  dishonoured;  and  on  same  day 
North  &  Co.  sent  notice  to  the  defendant  not  to  deliver  the  grain  to  the  purchaser, 
who  had  dishonoured  his  acceptance,  but  to  hold  it  to  their  order.  This  notice  was 
received  by  the  defendant  at  Barmouth  on  the  10th  of  February.  On  the  23rd,  the 
"Oriou"  arrived  at  Portmadoc,  and  the  plaintiff  there  demanded  of  the  defendant  the 
remaining  10  quarters  of  wheat,  and  tendered  the  freight  for  the  same:  and  the 
defendant  refu.sing  to  deliver  them,  this  action  was  brought. 

It  was  contended  for  the  defendant,  that  under  the  circumstances,  the  indorsement 
of  the  bill  of  lading  to  the  plaintiff  bj'  Lewis  Thomas  was  fraudulent  and  without 
consideration  ;  that  the  plaintiff,  therefore,  was  in  the  same  condition  as  Lewis  Thomas  ; 
that  as  against  him  the  right  of  stoppage  in  transitu  was  in  existence  at  the  time  when 
the  notice  to  stop  was  given  by  North  &  Co.  to  the  defendant,  and  that  the  first  plea 
was  therefore  proved.  The  learned  Judge  expressed  his  opinion,  that  the  I'ight  of 
stoppage  in  transitu  was  determined  by  the  part  delivery  to  the  plaintiff  at  Barmouth  : 
— and  it  was  then  agreed,  that  a  verdict  should  be  entered  for  the  plaintiff',  subject 
to  the  opinion  of  the  Court  upon  the  facts  of  the  case,  the  verdict  to  be  entered  upon 
the  several  issues  as  the  Court  should  think  fit. 

In  Easter  Term,  Welsby  accordingly  obtained  a  rule  to  [438]  shew  cause  why  the 
verdict  should  not  be  entered  for  the  defendant,  against  which 

Jervis  and  Townsend  now  shewed  cause.  By  the  arrangement  made  at  the  trial, 
the  Court  are  to  be  in  the  position  of  a  jury,  and  to  decide  whether,  under  the  circum- 
stances, the  transitus  was  determined.     The  first  question  is,  whether  the  indorsement 

(a)  This  was  produced  by  the  defendant:  the  copy  of  the  bill  of  lading  produced 
by  the  plaintiff  in  the  course  of  his  case,  (which  bore  no  indorsement,)  described  the 
vessel  as  being  bound  for  Barmouth  only,  and  made  the  wheat  deliverable  "at  the 
aforesaid  port  of  Barmouth."  No  explanation  was  given  of  this  discrepancy,  but  it 
was  stated  that  the  two  bills  of  lading  had  been  exchanged  between  the  plaintift'  and 
■defendant  at  Barmouth. 
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of  the  bill  of  lading  to  the  plaintiS'  was  without  consideration  or  not.  It  will  be  con- 
tended for  the  defendant,  that  there  was  no  consideration  for  the  transfer,  because  it 
was  made  to  the  plaintifT  as  one  of  the  assignees  of  Lewis  Thomas,  for  the  general 
lienefit  of  his  creditors.  But  the  plaintiff  was  himself  a  creditor,  and  his  being  a  party 
to  the  deed  was  itself  a  sutticieut  consideration  for  the  assignment  to  him.  He  takes 
the  bill  of  lading  under  the  assignment,  as  part  of  the  effects  of  the  debtor,  for  a 
special  purpose.  [Parke,  B.  Then  the  question  is,  whether  that  is  the  kind  of  value 
which  is  sufficient  to  defeat  the  right  of  stoppage  as  against  the  indorsee.  Alderson,  B. 
If  the  deed  contained  a  release  to  Lewis  Thomas,  it  probably  would  be.]  Any  bona 
tide  value  is  sufficient :  and  the  plaintiff  would  be  entitled  to  his  proportion  rateably 
with  the  other  creditors. 

Secondly,  the  right  of  stoppage  in  transitu  was  determined,  even  as  against  the 
original  consignee,  by  the  part  delivery  at  Barmouth.  The  bill  of  lading  is,  in  effect, 
ill  the  alternative — to  deliver  the  goods  at  Barmouth  or  Tremadoc :  giving  the  con- 
signee an  option,  either  of  having  the  cargo  carried  forward  to  Tremadoc,  or  of  receiving 
and  dealing  with  it  at  Barmouth.  Then  has  not  that  option  been  e.xercised  I  The 
exchanging  of  the  bills  of  lading  at  Barmouth  is  strong  to  shew  that  the  vovage  was 
then  considered  complete.  The  taking  of  the  samples  alone,  with  the  intention  to 
take  possession  of  the  cargo,  would  be  a  sufficient  delivery,  and  here  it  is  manifest 
that  such  was  the  plaintiff's  intention.  Foster  v.  Frampton{h  B.  &  Cr.  107  ;  9  D.  &  R. 
108)  is  in  point.  There  the  ven-[439]-dee  of  several  hogsheads  of  sugar,  on  receiving 
from  the  carrier  notice  of  their  arrival,  went  and  took  samples  from  them,  and  for 
bis  own  convenience  desired  the  carrier  to  let  them  remain  in  his  warehouse  till  he 
■should  receive  further  directions,  and  before  they  were  removed  he  became  bankrupt. 
It  was  held  that  the  transitus  was  determined  :  and  Bayley,  J.,  says,  "  Where  a  man 
orders  goods  to  be  delivered  at  a  particular  place,  the  transitus  continues  until  they 
are  delivered  to  the  consignee  at  that  place  ;  but  that  must  be  understood  of  a 
delivery  in  the  ordinary  course  of  business  ;  for  if  the  consignee,  before  the  goods 
reach  their  ultimate  destination,  postpones  the  delivery,  or  does  any  act  which  is 
equivalent  to  tiiking  actual  possession  of  them,  the  transitus  is  at  an  end.  Now  here 
the  bankrupt  has  done  such  an  act,  for  he  not  only  postponed  the  delivery  which 
would  have  taken  place  in  the  ordinary  course  of  business,  but  he  took  samples,  and 
directed  the  carrier  to  keep  the  goods  in  his  warehouse  until  he  received  further 
directions."  And  Littledale,  J.,  says,  "  The  taking  of  samples  was  a  complete  act 
of  ownership."  [Parke,  B.  That  is,  under  the  circumstances  of  that  case.  In  DUon 
V.  Yaks  (.5  B.  &  Adol.  313  ;  2  Xev.  &  M.  177),  a  similar  act  of  the  vendee  was  held 
not  to  have  that  effect.]  It  is  in  every  case  a  question  of  intention.  In  the  present 
case,  it  is  clear  that  the  plaintiff's  object  was  to  sell  the  whole  of  the  corn  at  Barmouth, 
and  that  the  samples  were  taken  with  that  view.  But  supposing  that  to  be  an 
equivocal  act,  the  part  delivery  to  the  plaintiff,  under  the  circumstances,  was  equiva- 
lent to  a  teking  pos.session  of  the  whole  cargo.  He  thereby  exercised  his  option  of 
taking  possession  at  Barmouth.  And  the  sending  on  the  remainder  of  the  cargo  to 
Portmadoc  does  not  alter  the  case.  That  is  a  fresh  destination  given  by  the  plaintiffs 
to  the  goods,  although  not  under  a  new  contract.  They  cited  JFrujht  v.  Lawes 
(4  Esp.  82),  Slubey  v.  He)/-lAiO]u(inl  (2  H.  Bl.  204),  Jjixm  v.  Balduen  (5  East, 
175),  Uanson  v.  Meyer  (6  East,  614),  and  Tucker  v.  Humphrey  (4  Bing.  516;  1  M. 
&  P.  378,  n.). 

\\'elsby  and  Higgins,  contrk,  The  first  plea  was  proved  in  substance.  In  order 
to  establish  a  defence  under  it,  the  defendant  had  to  prove  two  propositions :  first, 
that  the  plaintiff  was  such  an  assignee  of  the  bill  of  lading  as  that  he  stood  in  the 
same  situation  as  Thomas,  the  original  consignee  ;  and  secondly,  that  as^  against 
Thomas  the  transitus  was  not  determined  at  the  time  of  the  stoppage.  Now  it  is 
clear  that  the  plaintiff  knew,  at  the  time  of  the  indorsement  of  the  bill  of  lading,  and 
of  the  delivery  of  the  goods  to  him,  that  they  were  sold  on  credit  and  not  paid  for, 
and  that  Lewis  Thomas  was  insolvent.  Those  circumstances  alone  are  treated  by 
Lord  EUenborough,  in  Cuming  v.  Brown  (9  East,  506),  as  being  sufficient  to  invalidate 
the  assignment  of  the  bill  of  lading.  But  it  also  appears  that  it  was  without 
consideration.  The  indorsement  was  made  to  the  plaintiff  only  in  his  character  of 
trustee  under  the  deed  of  assignment  for  the  benefit  of  creditors,  and  was  made,  as 
appears  from  the  terms  of  it,  subsequently  to  the  execution  of  that  deed.  The 
assignment  of  a  bill  of  lading,  to  be  valid,  ought  to  be  such  as  to  vest  in  the  assignee 
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the  property  in  the  goods  for  his  own  benefit.  There  might  be  a  good  consideration 
for  the  plaintiff's  executing  the  deed,  but  there  was  none  for  the  transfer  to  him  of 
the  bill  of  lading. 

Secondly,  the  right  of  stoppage  was  not  gone  as  against  the  original  consignee,  in 
respect  to  that  part  of  the  cargo  which  is  the  subject  of  this  action.  This  bill  of 
lading  is  peculiar  in  this  respect,  that  it  makes  the  goods  deliverable  at  Barmouth  and 
Tremadoc,  thereby  giving  the  consignee  the  option  of  having  the  whole  of  the  cargo, 
or  any  part  of  it,  delivered  at  either  of  those  places.  The  vessel  first  [441]  arrives 
at  Barmouth,  and  there  the  plaintifi'  makes  a  contract  for  the  sale  of  a  part  of  the 
cargo,  and  that  part  is  delivered  accordingly  ;  and  it  is  material  to  observe,  that  the 
plaintiff  there  pays  the  freight  for  that  part  only.  With  respect  to  the  remaining 
twenty  sacks,  the  voyage  originally  contemplated  continued  until  the  arrival  of  the 
vessel  at  Portmadoc  ;  they  were  carried  there  under  the  original  contract;  and 
accordingly,  the  plaintift"  tendered  the  freight  for  them  at  Portmadoc.  It  is  not  a 
fresh  destination  given  to  the  goods  by  the  order  of  the  consignee,  but  a  carriage  of 
them  according  to  the  original  contract.  With  respect  to  the  taking  of  samples,  no 
doubt  if  that  had  been  done  with  the  intention  of  taking  possession  of  the  whole  of 
the  cargo,  the  transitus  would  have  been  determined  thereby  ;  but  here  it  was  done 
solely  with  a  view  to  the  sale  of  so  much  as  the  plaintiff  might  be  able  to  dispose  of 
at  Barmouth,  leaving  the  remainder  to  proceed  to  the  end  of  the  voyage.  Foster  v. 
Frampton  is  quite  distinguishable  :  there  the  vendee  had  made  the  warehouse  of  the 
carrier  his  own,  and  the  decision  proceeded  mainly  on  that  ground  :  see  also  James  v. 
Griffin  (1  M.  &  W.  20).  They  cited  also  Verlue  v.  Jewell  (4  Camp.  31).  With  respect 
to  the  count  in  trover,  if  the  indorsement  was  without  value,  and  the  transitus  was 
not  determined,  the  plaintift'  has  clearly  no  title  to  recover  on  that  count. 

Parke,  B.  There  is  no  doubt  in  this  case,  with  respect  to  the  law  ;  the  question 
is  entirely  one  of  fact.  The  only  question  is,  whether  the  Court  think  that  the  con- 
clusion of  the  learned  Judge  at  the  trial,  upon  the  evidence,  was  wrong.  The  Court 
do  not  think  that  conclusion  wrong  ;  on  the  contrary,  the  opinion  expressed  by  the 
learned  Judge  is  the  same  we  should  have  formed.  I  forbear  to  give  any  decided 
opinion,  whether  the  plaintift'  was  entitled  to  the  goods  as  indorsee  for  value  of  the  bill 
of  lading.  If  [442]  the  deed  of  assignment  contained  a  release  to  Lewis  Thomas,  I 
should  think  he  would  be  ;  and  it  was  decided  by  Lord  Ellenborough,  in  the  case  of 
Cuming  v.  Brown,  that  a  notice  of  non-payment  of  the  acceptance  would  be  no  sufficient 
notice  to  deprive  him  of  his  right  as  a  bona  fide  indorsee.  It  is  not  necessary,  how- 
ever, to  decide  this  point ;  besides  that  it  is  left  in  uncertainty  when  the  bill  of  lading- 
was  actually  indorsed.  Supposing,  therefore,  that  the  plaintiff'  was  not  an  indorsee 
for  value,  the  other  question  then  arises,  upon  the  facts  of  the  case,  quo  animo  he 
did  the  acts  proved  to  have  l)een  done  by  him  at  Barmouth.  There  is  no  doubt  as  to 
the  true  construction  of  the  bill,  namely,  that  its  eft'ect  was  to  reserve  the  whole  cargo 
for  the  same  port,  of  Tremadoc,  unless  the  consignee  took  the  actual  dominion  of  the 
goods  before  they  arrived  at  the  journey's  end  according  to  the  original  destination. 
The  question  therefore  is,  whether  the  plaintift' did  or  did  not  take  the  possession  and 
dominion  of  the  whole  of  the  goods  at  Bainiouth.  The  taking  of  samples  is  an 
equivocal  act :  it  might  be  that  he  took  them  in  order  to  ascertain  whether  he  could 
dispose  of  any  part  of  the  goods  there,  without  intending  thereby  to  take  actual 
possession.  Again,  the  actual  delivery  of  the  140  sacks  is  not  sufficient ;  it  is  no 
more  than  a  delivery  of  140  sacks  to  a  purchaser  of  140,  and  not  done  with  a  view 
to  take  possession  of  the  whole.  But  let  us  look  to  the  indorsement  on  the  bill  of 
lading.  It  is  in  these  terms: — "I,  Lewis  Thomas,  do  hereby  order  and  direct,  that 
Captain  Jones  do  deliver  the  possession  of  the  within  mentioned  quantity  of  wheat 
to  Mr.  Robert  Jones,  being  one  of  my  assignees,  to  be  disposed  of  as  he  may  think 
proper."  It  seems  to  have  been  worded  with  the  view  of  enabling  the  plaintiff'  to 
take  possession  of  the  whole  of  the  cargo  as  soon  as  he  could,  i.e.  at  Barmouth.  The 
very  purpose  for  which  he  took  the  transfer,  namely,  as  an  assignee  for  the  benefit  of 
creditors,  would  require  that  he  should  obtain  possession  of  [443]  the  whole,  for  the 
purpose  of  distribution  among  the  creditors,  on  the  first  opportunity.  These  circum- 
stances shew,  that  the  entry  on  board  at  Barmouth,  and  taking  of  samples,  was  with 
the  intent  of  taking  possession  of  the  whole.     This  rule  must  therefore  be  discharged. 

Aldekson,  B.,  Gukney,  B.,  and  Eolfe,  B.,  concurred. 

Eule  discharged. 
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Wyld  I'.  PiCKFORD  AND  ANOTHER.  Exch.  of  Pleas.  June  10,  1841. — A  carrier  is 
not  bound  to  convey  goods  except  on  payment  of  the  full  price  for  the  carriage, 
according  to  their  value  :  and  if  that  be  not  paid,  it  is  competent  to  him  to  limit 
his  liabilit}-  by  special  contract.  And  therefore,  where  a  carrier  receives  valuable 
goods  to  carry,  after  notice  to  the  bailor  that  he  will  not  be  responsible  for  loss 
or  damage  to  them  unless  a  higher  than  the  ordinary  rate  of  insurance  be  paid 
for  the  carriage,  he  receives  them  on  the  terras  of  such  notice,  which  amounts  to 
a  special  contract.  But  he  is  not  exempted  thereby  from  all  responsibility  ;  but 
is,  notwithstanding  the  notice,  bound  to  take  ordinary  care  in  the  carriage  of  the 
goods,  and  is  liable,  not  only  for  any  act  which  amounts  to  a  total  abandonment 
of  his  character  of  a  carrier,  or  for  wilful  negligence,  but  also  for  a  conversion 
by  a  mis-delivery  arising  from  inadvertence  or  mistiike,  if  such  inadvertence  or 
mistake  might  have  been  avoided  by  the  exercise  of  ordinary  care  — In  case 
against  carriers,  the  first  count  stated  a  delivery  to  the  defendants,  at  their 
request,  of  a  case  containing  certain  maps,  to  be  carried,  &c.,  and  alleged  a 
receipt  thereof  by  the  defendants,  whereby  it  became  their  dutv  to  take  due  and 
proper  care  thereof ;  but  that  they  did  not  take  due  and  proper  care  of  them, 
wherebj^  the  goods  were  lost.  The  second  count  was  in  trover.  Plea  to  the  first 
count,  that  at  the  time  of  the  deliver}'  of  the  case  and  its  contents,  the  defen- 
dants were  common  carriers  for  hire,  and  then  gave  notice  to  the  plaintiff,  who 
then  had  notice  and  knowledge,  that  the  defendants  would  not  be  responsible  for 
the  loss  of,  or  damage  done  to,  certain  goods  and  chattels,  delivered  to  them  for 
the  purpose  of  carriage,  and,  amongst  others,  maps  in  packages  or  otherwise, 
unless  the  same  were  insured  according  to  their  value,  and  paid  for  at  the  time 
of  delivery ;  that  the  said  ease  was  the  package  in  which  the  said  maps  were 
contained  ;  that  they  received  the  case  and  maps  to  be  carried  as  aforesaid,  upon 
the  terms  and  conditions  of  the  said  notice,  and  upon  no  other  terms  whatsoever, 
of  which  the  plaintiff  at  the  time  of  the  delivery  had  notice,  and  that  the  maps 
were  not  at  the  time  of  the  delivery  insured  according  to  their  value,  or  paid  for. 
To  the  count  in  trover  there  was  a  similar  plea,  alleging  the  conversion  to  have 
been  by  a  mis-delivery,  through  mistake  and  inadvertence.  On  special  demurrer 
to  both  pleas: — Held,  first,  that  the  action  being  founded  on  a  breach  of  duty  ex 
contractu,  the  allegation  in  the  pleas  of  a  special  contract,  was  sufficient ;  and 
that  as  the  defendants  accepted  the  goods  onh'  on  the  terms  of  the  notice,  a 
special  averment  of  the  plaintiff's  consent  was  unnecessary-.  Secondly,  that  the 
third  plea  was  not  an  argumentative  traverse  of  the  facts  in  the  declaration,  from 
which  the  breach  of  duty  was  implied.  Thirdly,  that,  as  the  declaration  might 
apply  to  any  kind  of  negligence,  it  was  not  necessarj'  to  allege  in  the  third  plea, 
that  the  loss  was  occasioned  by  such  negligence  as  the  defendants  were  not 
responsible  for ;  and  that  if  the  defendants  had  committed  negligence  for  which 
they  were  liable  notwithstanding  their  notice,  the  plaintiff  should  have  new 
assigned  it.  Fourthly,  that  the  case  was  not  separable  from  the  maps.  Fifthly, 
that  the  plea  to  the  count  in  trover  could  not  be  supported,  inasmuch  as  it 
admitted  a  conversion  by  inadvertent  delivery,  and  did  not  shew  that  the 
inadvertence  was  such  as  was  protected  by  the  notice. 

[S.  C.  10  L.  J.  Ex.  .382.  Explained,  Butt  v.  Gi-eal  JVcxIern  Railway,  18.51,  11  G.  B.  1-50. 
Applied,  The  Glendarroch, [\894]  P.  237.  Discussed,  Hinton  v.  Dihlnn,  1842,  2  Q.  B. 
661  ;  Tmtduin  v.  Givat  Eastern  Eaihmy,  1868,  L.  R.  3  C.  P.  312;  Gi-eut  fVedern 
Railway  v.  hloucr,  1872,  L.  R.  7  C.  P.  663;  MttneheHer,  Sheffield,  and  Lincolnshire 


Raihvay  v.  Brmcn,  1 883,  8  A.  C.   709  ;  Price  v.  Union  Lifihterage  Company, 
I    K.    B.    750.      Referred    to,  Shavj  v.   Great    Western    Raihcay   Company, 
1  Q.  B.  373.] 
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Case.  The  first  count  of  the  declaration  stated,  that  theretofore,  to  wit,  on  &c., 
the  plaintilf,  at  the  reijuest  of  [444]  the  defendants,  caused  to  be  delivered  to  the 
defendants  certain  goods  and  chattels,  to  wit,  one  case  cont;iining  divers,  to  wit, 
1000  maps  of  the  plaintitf,  of  great  value,  to  wit,  of  the  value  of  2001.,  to  be  by  the 
defendants  carried  and  conveyed  from  a  certain  ])lace,  to  wit,  London,  to  a  certain 
other  place,  to  wit,  the  town  of  Athlone,  in  the  kingdom  of  Ireland,  and  there,  to  wit, 
at  Athlone  aforesaid,  to  be  delivered  by  the  defendants  for  the  plaintiff',  for  certaia 
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reward  to  the  defendants  in  that  behalf ;  and  the  defendants  then  had  and  received 
the  said  goods  and  chattels  for  the  purpose  aforesaid  ;  and  thereupon  it  then  became 
and  was  the  duty  of  the  defendants,  whilst  thej'  so  had  the  said  goods  and  chattels, 
to  take  due  and  proper  care  thereof  :  yet  the  defendants,  not  regarding  their  duty 
in  that  behalf,  did  not  nor  would,  whilst  they  so  had  the  said  goods  and  chattels, 
take  due  and  proper  care  of  the  same,  but  whollj'  neglected  so  to  do,  and  took  such 
bad  care  thereof,  that  afterwards,  to  wit,  on  &c.,  the  said  goods  and  chattels  became 
and  were  greatly  injured,  and  wholly  lost  to  the  plaintiff's.  There  was  also  a  count 
in  trover. 

Pleas,  first,  not  guilty.  Secondly,  to  the  first  count,  that  the  plaintiff  did  not 
cause  to  be  delivered  to  the  defendants  the  said  goods  and  chattels  of  him  the  plaintiff' 
to  be  carried  and  conveyed  by  the  defendants,  nor  did  the  defendants  have  and 
receive  the  same,  modo  et  forma.  Thirdly,  to  the  first  count,  that  before  and  at  the 
time  of  the  delivery  to  the  defendants  by  the  plaintiff'  of  the  said  case  and  its  contents, 
as  in  the  said  tirst  count  mentioned,  they  the  defendants  were,  and  still  are,  common 
carriers  of  goods  for  hire  ;  and  that  at  the  time  of  the  delivery  to  them  the  defendants 
of  the  said  case  containing  the  said  maps,  as  in  the  said  first  count  mentioned,  they 
the  defendants  then  gave  notice  to  the  plaintiff",  and  the  plaintiff  then  had  notice  and 
knowledge,  that  the  defendants  would  not  be  responsible  for  the  loss  of  or  damage 
done  to  certain  goods  and  chattels  delivered  to  them  for  the  purpose  of  carriage  [445] 
or  conveyance,  and,  amongst  others,  maps  in  packages  or  otherwise,  unless  the  same 
were  insured  according  to  their  value,  and  paid  for  at  the  time  of  delivery  to  the 
defendants  :  and  the  defendants  further  say,  that  the  said  case  was  the  package  in 
which  the  said  maps  were  contained ;  and  that  they  accepted  and  received  from  the 
plaintiff'  the  said  case  with  the  said  maps,  the  contents  thereof  as  aforesaid,  to  be 
carried  and  conveyed  as  aforesaid,  subject  to  and  under  and  upon  the  terms  and  con- 
ditions of  the  said  notice,  and  upon  no  other  terms  whatsoever  ;  whereof  the  plaintiff, 
at  the  time  of  the  delivery  thereof  by  him  to  the  defendants  as  aforesaid,  had  knowledge 
and  notice.  And  the  defendants  further  say,  that  the  said  maps  were  not,  at  the 
time  of  the  delivery  thereof  to  them  the  defendants  as  aforesaid,  insured  according  to 
their  \-alue,  or  paid  for.     A'erification. 

The  defendants  pleaded,  fourthly,  to  the  second  count,  that  the  plaintiff  was  not 
lavi'fully  possessed  as  of  his  own  property  of  the  said  goods  and  chattels  in  that  count 
mentioned,  modo  et  forma.  Fifthly,  to  the  second  count,  that  they  the  defendants, 
before  and  at  the  time  of  the  committing  of  the  said  alleged  grievance  in  that  count 
mentioned,  were  common  carriers  of  goods  for  hire,  and  that  the  said  case  and  maps 
therein  mentioned  was  a  package  containing  the  said  maps,  which  were  delivered  by 
the  plaintiff  to  the  defendants  for  the  purpose  of  carriage  and  convej'ance  by  them 
as  such  common  carriers  as  aforesaid,  and  for  no  other  purpose  whatsoever.  [The 
plea  then  stated  the  notice,  the  receipt  of  the  case  and  maps  on  the  terms  of  the 
notice,  with  the  plaintiff''s  knowledge,  and  without  its  being  insured  or  paid  for,  as  in 
the  third  plea,  and  then  continued  as  follows :]  And  the  defendants  further  sa_v,  that 
the  said  conversion  of  the  said  case  and  maps  in  the  said  second  count  mentioned,  was 
and  is  the  loss  of  the  said  case  and  maps  therein  also  mentioned,  by  a  mi.s-[446]- 
delivery  thereof  through  mistake  and  inadvertence,  and  not  otherwise  howsoever. 
Verification. 

The  plaintiff  joined  issue  on  the  first,  second,  and  fourth  pleas,  and  to  the  third 
and  fifth  demurred  specially,  and  the  defendants  joined  in  demurrer. 

The  causes  of  demu7-rer  to  the  third  plea  were  as  follow  : — That  the  said  plea  does 
not  shew  that  the  said  case  and  maps  were  of  the  value  of  £10  or  upwards  :  that  it 
does  not  sufficiently  state  any  special  contract  respecting  the  carriage  of  the  same, 
whereby  the  liability  of  the  defendants  was  in  anywise  restricted  ;  that  the  statement 
that  the  plaintiff'  had  knowledge  and  notice  of  the  matters  in  the  plea  stated,  is  not 
a  sufficient,  but  at  best  but  a  round-about  and  argumentative  statement  of  such  a 
special  contract ;  and  even  supposing  the  said  plea  sufficiently  to  state  a  special 
contract,  or  other  facts  limiting  the  responsibilit}'  of  the  defendants  as  carriers,  it  is 
bad  for  argumentativenes.s,  in  this,  that  it  merely  amounts  to  an  argumentative 
traverse  of  the  averments  in  the  first  count  of  the  defendants'  duty,  and  their  breach 
thereof :  that  the  said  plea  does  not  shew  that  the  notice  to  the  plaintiff  therein 
mentioned  was  any  thing  more  than  a  public  notice  ;  that  it  does  not  state  any 
defence  as  to  the  said  ease,  inasmuch  as  it  does  not  shew  that  the  said  case  was  not 
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insured  or  paid  for  pursuant  to  the  said  notice,  or  that  it  was  valueless  :  and  that  it 
is  consistent  with  the  said  plea,  that  some,  although  not  all,  of  the  said  maps  were 
insured  and  paid  for  pursuant  to  the  said  notice :  that  the  said  plea,  being  bad  as  to 
part  of  the  cause  of  action  to  which  it  is  pleaded,  is  bad  altogether ;  and  that  it  does 
not  sufficiently  shew  that  the  defendants  were  not  guilty  of  negligence  in  respect  of 
the  carrying  and  taking  care  of  the  said  case  and  maps. 

The  causes  of  demurrer  to  the  fifth  plea  were  : — That  it  does  not  sufficiently 
admit  a  conversion,  but  is  an  argumentative  denial  of  a  conversion,  and  amounts  to 
the  general  issue,  and  ought  to  have  been  so  pleaded  :  and  the  [447]  statement  therein 
that  the  conversion  complained  of  was  a  loss  by  mis-delivery  through  mistake  and 
inadvertence,  is  repugnant  and  contradictory  :  that  the  terms  mentioned  therein, 
namely,  that  the  defendants  would  not  be  responsible  for  loss  of  or  damage  to  certain 
goods  and  chattels  delivered  to  them  for  the  purpose  of  carriage  or  conveyance,  &c., 
are  not  sufficient  to  include  the  case  of  a  conversion  of  goods  delivered  for  the  purpose 
of  carriage  and  conveyance  in  manner  and  form  as  complained  of  in  the  declaration  : 
that  the  said  plea  is  double,  in  this,  that  it  attempts  to  excuse  the  conversion  com- 
plained of  by  reason  of  the  alleged  knowledge  of  and  notice  to  the  plaintiff,  and  the 
non-insurance  of  and  non-payment  for  the  said  case  and  maps,  and  also  argunien- 
tatively  traverses  the  conversion  complained  of :  that  the  said  plea  does  not  state  a,vy 
defence  as  to  the  said  case,  Ac,  etc., :  that  it  is  consistent  with  the  said  plea  that 
some,  although  not  all,  of  the  said  maps,  were  insured  and  paid  for  pursuant  to  the 
said  notice  :  that  the  said  plea,  being  bad  as  to  part  of  tbfe  causes  of  action  to  which 
it  is  pleaded,  is  bad  altogether :  that  the  said  plea  does  not  shew  that  the  said  case 
and  maps  were  of  the  value  of  £10  and  upwards,  or  that  the  plaintiflf  was  asked  to 
declare  the  value  of  the  said  maps,  or  refused  to  declare  the  same  ;  and  that  the  said 
plea  does  not  sufficiently  state  any  special  contract  respecting  the  carriage  of  the 
same,  whereby  the  liability  of  the  defendant  was  in  any  way  restricted  ;  and  that  the 
statement,  that  the  plaintiff  had  knowledge  and  notice  of  the  matters,  in  the  said  plea 
in  that  behalf  stated,  is  not  a  sufficient,  but  is  at  best  but  a  round-about  and  argumen- 
tative statement  of  such  special  contract,  &c.,  &e. 

The  case  was  argued  at  the  sittings  after  Easter  Term  (May  11  and  13)  by 
Willes,  in  support  of  the  demurrers.  First,  the  notice  stated  in  these  pleas 
furnishes  no  defence  to  the  action,  [448]  under  the  circumstances  of  this  case.  A 
notice  of  this  kind  can  operate  as  a  defence  for  a  carrier,  only  in  one  of  two  waj's  :^ 
either  on  the  ground  that,  after  receiving  such  a  notice,  it  becomes  the  duty  of  the 
owner  of  the  goods  to  inform  the  carrier  of  their  nature  and  value,  and  that  the  con- 
cealment of  them  is  a  fraud  upon  the  carrier ;  or  as  a  limitation,  by  special  contract, 
of  the  general  common  law  liability  of  the  carrier.  Now  in  this  case,  the  defence  of 
fraud  by  improper  concealment  is  not  pleaded  :  the  onlv  question,  therefore,  that  can 
arise  upon  this  part  of  the  case,  is  as  to  the  effect  of  the  notice  itself  upon  the  liability 
of  the  defendants  as  common  carriers.  But  even  assuming  that  a  common  carrier 
may  limit  his  responsibility  bv  a  special  contract,  these  pleas  do  not  contain  any 
sufficient  statement  of  such  special  contract.  There  is,  indeed,  an  averment  of  notice 
to  the  plaintiff,  but  that  is  of  itself  insufficient ;  it  ought  to  have  been  followed  by 
some  statement  shewing  an  acceptance  by  the  plaintitl'  of  the  terms  contained  in  the 
notice,  whereby  he  is  bound.  Again,  the  pleas  ought  directly  to  have  averred  a 
contract ;  at  present  they  contain  only  an  indirect  and  argumentative  traverse  of  the 
averments  in  the  declaration  of  the  defendants'  duty.  But  even  supposing  these 
objections  removed,  the  pleas  do  not  amount  to  a  defence.  It  is  clear  that  such  a 
notice  as  this,  even  if  accepted  by  the  owner  of  the  goods,  does  not  operate  to  exempt 
the  carrier  from  all  responsibility,  but  onlj'  from  liability  in  respect  of  loss  or  injury 
arising  from  mere  accident  or  inadvertence,  leaving  them  still  liable  for  all  damage 
or  loss  occasioned  by  a  want  of  due  and  proper  care  of  the  goods.  The  pleas  ought 
therefore  to  have  shewn  distinctly,  that  the  negligence  complained  of  was  of  a  nature 
for  which  the  defendants  were  not  responsible,  bj'  reason  of  their  special  contract 
with  the  plaintiffs.  The  principle  laid  down  in  the  authorities  on  this  subject  is,  that 
even  if  it  be  competent  to  a  carrier  to  exempt  himself,  by  a  special  acceptance  of  a 
[449]  notice  of  this  kind,  from  his  common  law  lial)ility,  the  exemption  will  not 
extend  to  losses  arising  from  his  own  personal  default,  but  onlv  to  losses  from 
accident  or  chance: — per  Lord  Ellenl)orough,  C.  J.,  in  Lyon  v.  Mells  (5  East,  42t*). 
So,  in  Bodenham  v.  Bennett  (4  Price,  31),  where  a  bank  parcel  sent  by  a  stage  coach 
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WHS  lost,  and  it  appeared  that  on  the  arrival  of  the  coach  at  its  destination,  the  coach- 
man was  in  liquor,  and  the  book-keeper  (who  saw  the  entry  of  the  parcel  in  the 
way-bill),  supposing  that  the  coachman  had  the  parcel  about  him,  as  was  the  custom, 
did  not  ask  him  for  it,  or  look  for  it  in  the  coach  :  it  was  held  that  this  was  a  loss 
arising  from  gross  negligence,  and  that  the  coach-proprietors  were  liable,  notwith- 
standing they  had  put  up  the  usual  notice  to  restrict  their  liability.  A  common 
carrier  has,  in  truth,  two  distinct  liabilities  ;  the  one  for  losses  by  mistake  or  inadvert- 
ence (to  which  he  is  subject  in  his  character  of  an  insurer),  the  other  for  losses  by 
personal  default  or  negligence  :  from  the  latter  of  these  such  a  notice  does  not  exempt 
him.  although  it  may  from  the  former  :  Garnetl  v.  ll'illan  (5  B.  &  Aid.  53),  Slcat  v.  Fagg 
(id.  342).  These  authorities  are  equally  applicable  to  the  fifth  plea,  which  is  pleaded 
to  the  count  in  trover :  because  a  mis-delivery  by  mistake  is  a  conversion,  for  which 
trover  will  lie :  Youl  v.  Harbottle  (Peake's  N.  P.  C.  49),  Devereux  v.  Barclai/  (2  B.  & 
Aid.  702),  Syeds  v.  Hui/  (4  T.  R.  260).  Ellis  v.  Turner  (8  T.  R.  531)  is  a  strong 
authority  for  the  plaintifl'.  There  the  master  of  one  of  the  vessels  plying  on  the 
navigation  between  A.  &  C.  took  on  board  goods  of  the  plain  tift'  to  be  carried  from 
A.  to  B.,  an  intermediate  place  between  A.  &  C,  and  there  delivered.  The  vessel 
passed  by  B.  without  delivering  the  goods  there,  and  afterwards  sunk  without  any 
want  of  care  in  the  master.  It  was  held  that  the  owner  of  the  vessel  was  liable  for 
the  loss,  although  the  owners  of  [450]  the  vessels  on  the  navigation  had  given  public 
notice  that  they  would  not  be  answerable  for  losses  in  any  case,  except  when 
occasioned  by  want  of  care  in  the  master,  nor  even  then  beyond  £10  per  cent.,  unless 
extra  freight  were  paid  according  to  the  value  of  the  goods.  Beck  v.  Evans  (16  East, 
244),  Biley  v.  Horric  (5  Bing.  217  ;  2  M.  &  P.  331),  and  Smith  v.  Home  {8  Taunt.  144  ; 
2  Moore,  IS),  are  authorities  which  all  go  to  establish  the  same  distinction.  In  Story 
on  Bailments,  365,  the  rule  is  laid  down  in  conformity  with  these  authorities.  The 
fileas,  therefore,  furnish  no  answer  to  either  of  the  counts  of  the  declaration. 

But  at  all  events,  the  defendants  are  liable  for  the  loss  of  the  case,  if  not  for  that 
of  the  maps  also  :  inasmuch  as  they  seek,  by  means  of  their  notice,  to  relieve  them- 
selves from  liability  as  to  both,  but  the  pleas  do  not  aver  that  the  case  was  not 
insured  and  paid  for. 

Martin,  for  the  defendants.  These  pleas  furnish  a  good  defence  to  the  action. 
They  admit  the  truth  of  the  averments  in  the  declaration,  but  shew  also  that  no 
responsibility  attaches  to  the  defendants  in  respect  thereof,  by  reason  of  the  notice 
given  by  them  to  the  plaintiff.  That  is  a  defence  which,  since  the  new  rules,  cannot 
be  gone  into  under  the  general  issue,  but  must  be  pleaded  specially  :  Syms  v.  Chaplin 
(5  Ad.  &  Ell.  634  ;  1  N.  &  P.  129).  Then  the  important  question  is  as  to  the  effect 
of  the  notice  in  point  of  law.  It  is  put  on  the  other  side,  that  it  can  operate  only  in 
the  nature  of  a  special  contract  to  carry  on  the  terms  of  it ;  but  that  is  not  so :  its 
only  effect  is  as  a  limitation  of  the  common  law  lialiility  of  the  carrier.  If  the  carrier 
makes  no  demand  of  the  kind,  his  common  law  liability  attaches  in  its  full  extent; 
but  if  he  chooses  to  insist  on  a  condition  precedent  being  performed  by  the  other 
party, — which  the  law  enables  him  to  annex, — he  discharges  himself,  in  case  of  the 
non-performance  of  such  condition,  of  his  common  law  liability  in  respect  of  [451]  the 
carriage  of  the  particular  goods,  and  remains  liable  only  for  gross  negligence.  By  his 
knowledge  of  the  notice,  the  customer  takes  upon  himself  the  risk  of  loss  or  injury 
from  other  causes.  [Parke,  B.  It  is  very  difficult  to  reconcile  the  notice,  so  con- 
struing it,  with  the  carrier's  obligation  to  carry.]  That  obligation  does  not  arise  until 
the  offer  has  been  made  him  of  a  reasonable  compensation ;  and  the  meaning  of  the 
notice  is,  that  the  bailor  is  to  make  such  compensation  in  proportion  to  the  risk 
incurred.  The  carrier  in  effect  says — "  I  am  read}'  to  incur  my  common  law  liability 
as  to  your  goods,  upon  the  condition  of  your  paying  me  a  reasonable  sum  in  propor- 
tion to  the  extent  of  m}''  ri.sk."  No  doubt  it  cannot  exempt  him  from  the  consequences 
of  gross  negligence,  and  it  is  fully  admitted  that  it  would  be  a  complete  answer  to 
these  pleas  to  reply  that  the  goods  were  lo.st  by  gross  negligence  ;  but  if  it  were  a  con- 
tract on  the  terms  of  the  notice,  that  could  not  be  so,  because  it  could  only  be  pleaded 
as  co-extensive  with  the  notice :  it  must  be  a  contract  on  the  terms  of  the  notice,  or 
none  at  all.  The  cases  which  have  been  referred  to  are  therefore,  in  truth,  authorities 
for  the  defendant.  In  the  case  of  Batson  v.  Donovan  (4  B.  &  Aid.  21),  not  a  word  is 
said  in  the  judgments  of  the  several  Judges,  as  to  any  implication  of  a  contract  from 
such  a  notice.     If  such  were  its  true  construction,  it  would  seem  that  the  party  ought 
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to  declare  upon  the  contract :  but  this  is  an  action  on  the  case,  in  which  the  defendant 
is  charged  on  his  common  law  liability  as  a  carrier,  and  he  has  a  right  to  defend  him- 
self by  means  of  this  notice,  which  he  had  a  right  to  give,  and  by  which  his  common 
law  liabilit\'  is  qualified  as  to  these  goods.     [Parke,  B.     If  the  condition  mentioned 
in  the  notice  is  not  performed,  but  the  goods  are  nevertheless  received  to  be  carried, 
the  parties  then  stand  in  a  new  relation  ;  either  the  common  law  liability  still  attaches, 
the  con-[452]-dition  precedent  being  waived,  or,  as  it  would  seem,  a  special  contract 
Hiises  to  cany  with  a  limited  liability.     No  doubt  the  notice  operates  as  a  limitation  of 
liability,  but  the  (juestion  is,  in  what  way  ;  simpliciter,  or  as  the  foundation  of  a  special 
contract  1]     It  is  submitted,  simpliciter  :  if  not,  there  has  been  a  misdirection  in  all 
the  cases  at  Nisi  Prius,  in  which  the  only  fact  left  to  the  jury  has  been  whether  such 
a  notice  was  given  to  the  plaintiff  or  not,  and  no  question  has  ever  been  left  as  to  any 
contract  to  be  inferred  from  the  notice.     In  Gibbon  v.  Paynton  (4  Burr.  "2298),  Aston,  .1., 
s.iys,  "  The  true  principle  of  a  carrier's  being  answerable  is  the  reward  ;  and  a  higher 
price  ought  in  conscience  to  be  paid  him  for  the  insurance  of  money,  jewels,  and 
valuable    things,  than    for  insuring   common  goods  of  small  value."     If,   therefore, 
valuable  goods  are  sent  to  be  carried,  without  any  offer  to  pav  the  insurance  to  which 
the  carrier  is  in  conscience  entitled,  no  obligation  to  receive  them  arises,  and  it  is 
fully  competent  to  the  carrier  to  make  such  conditions  of  receiving  them  as  are  con- 
tained in  this  notice.     In  Harris  v.  Packwood  (3  Taunt.  264),  it  was  held  that  a  party 
who  does  not  pay  the  insurance  according  to  the  terms  of  the  notice,  cannot  recover 
any  part  of  the  goods  if  they  are  lost.     So,  in  Mursh    v.   Home  (5  B.  &  C.  322  ; 
s  D.  &  R.    223),    where    the    defendant   had   given    notice   that   he    would  not  be 
responsible  for  goods  above  the  value  of  51.,  unless  paid  for  accordingly,  he  was  held 
not  to  be  liable  for  the  loss  of  a  parcel  above  that  value  (even  though  he  knew  its 
actual  value),  unless  the  price  of  the  carriage  was  paid  when  the  parcel  was  received. 
This  is,  therefore,  a  limitation  of  the  defendants'  responsibility  at  common  law,  on 
which  they  had  a  right  to  insist,  and  not  a  matter  of  contract ;  and  the  pleas  sufficiently 
shew  the  existence  of  such  limitation  in   the  particular  case.     It  it  .said  that  they 
ought  to  have  negatived  gross  negligence,  or  such  negligence  as  the  sup-[453]-posed 
special  agreement  did  not  apply  to.     Now  the  declaration  is  general  and  ambiguous 
in   its  terms  :  it  may  apply   either  to  a  case  of  contract,   or  to  a  delivery  to  the 
defendants  as  common  carriers.     The  pleas,  taken  together  with  the  declaration,  shew 
that  the  latter  is  the  true  state  of  the  case,  and  it  is  sufficient  that  they  shew  such 
facts  as  exempt  the  defendants,  as  such,  from  liability  for  some  species  of  loss  ;  if  there 
was  gross  negligence,  it  was  for  the  plaintiff  to  reply  that  fact. 

Then  as  to  the  distinction  taken  between  the  case  and  the  maps.  The  averaient 
is  of  the  delivery  of  a  case  with  maps,  the  latter  being  the  real  article  of  value,  and 
the  former  merely  an  accessory.  The  meaning  of  the  notice  and  of  the  act  of 
Parliament  is,  that  the  additional  sum  is  to  be  paid  on  the  maps  in  the  package,  not 
on  the  package  containing  them.  If  the  carrier  has  discharged  himself  of  responsibility 
as  to  the  principal,  so  has  he  also  as  to  the  mere  adjunct.  But  even  if  the  notice  is 
to  be  strictly  construed,  the  defendants  are  within  the  terms  of  it.  The  notice  is, 
that  they  will  not  be  liable  for  (inter  alia)  "  maps  in  packages,"  unless  insured  and 
l^aid  for  according  to  their  value.  Here  the  package  has  not  been  insured  and  paid 
for  at  all ;  therefore,  the  article  delivered  to  be  carried  has  not  been  insured  and  paid 
for  according  to  its  value. 

Lastly,  as  to  the  objection  to  the  fifth  plea,  pleaded  to  the  count  in  trover:  The 
question  on  that  plea  is,  whether  a  conversion  is  admitted.  On  this  point  the  case  of 
Voul  V.  Harliolile  is  conclusive.  There  aie  many  instances  of  misdeliverj'  to  which 
the  notice  would  apply  ;  as  a  delivery  to  a  wrong  person  of  the  same  name  in  the 
same  house,  the  parcel  being  directed  generally.  That,  according  to  Voul  v.  Harbotlle, 
would  be  a  conversion,  but  it  would  be  one  to  which  the  notice  would  be  an  answer. 
In  Pnrkdl  v.  U'tllan  (2  B.  &  Aid.  3.^()),  a  delivery  to  a  stranger,  who  professed  to  come 
from  the  person  to  whom  the  parcel  was  directed,  but  did  [454]  not,  was  held  to  be 
such  negligence  as  to  prevent  the  notice  from  being  a  protection  :  but  in  Hatsim  v. 
Donovan,  Baj'ley,  J.,  distinguishes  that  as  being  a  case  of  misfeasance,  being  a  wrongful 
delivery  to  a  person  who  had  no  colour  for  receiving.  Upon  the  whole,  therefore,  it 
is  submitted  that  both  the  pleas  are  well  pleaded,  and  constitute  a  good  answer  to  the 
declaration. 

Willes,  in  reply.     The  argument  on  the  other  side  is,  that  this  notice  operates, 
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not  as  a  special  contract,  but  as  an  act  done  by  the  carrier,  not  amounting  to  a  con- 
tract, whereby  he  relieves  himself  of  part  of  his  common  law  liability,  except  on 
certain  terms.  But  there  is  in  fact  no  distinction  between  these  two  modes  of  con- 
struing the  notice.  The  ground  taken  for  the  defendant  is  altogether  anomalous. 
How  can  the  party  on  one  side,  by  his  own  act,  free  himself  of  a  liability  which  the 
law  casts  upon  him  ?  It  is  said  the  payment  of  the  insurance  is  a  condition  precedent : — 
so  it  is,  but  it  is  a  condition  precedent  which  is  parcel  of  a  contract.  Then  it  is  said, 
what  is  this  contract,  and  how  is  it  to  be  pleaded  1  The  contract  is  this — the  carrier 
agrees,  in  consideration  that  the  owner  of  the  goods  will  be  content  with  his  carrying 
without  insuring  them,  that  he  will  carry  at  the  ordinary  rate,  and  waive  any 
additional  recompence.  It  is  a  contract  whereby  each  party  agrees  to  waive  a  certain 
portion  of  his  rights  at  common  law ;  and  might  be  so  pleaded.  Mr.  Justice  Story 
says  (Story  on  Bailments,  s.  551,  p.  352) :  "In  respect  to  special  contracts,  they  may 
be  divided  into  two  classes;  first,  such  as  are  express,  secondly,  such  as  are  implied. 
The  latter  class  is  the  most  frequent  in  cases  of  carriage  of  goods  on  land.  It  some- 
times arises  from  the  particular  dealing  between  the  parties,  either  generally,  or  in 
the  given  case ;  sometimes  from  the  general  course  of  trade  or  business ;  and  [455] 
sometimes,  and  most  usually,  from  the  public  advertisements  and  notices  given  by 
carriers,  stating  the  terms  and  limits  of  their  responsibility."  And  again :  (ibid, 
s.  557,  p.  356)  "The  notice  in  all  cases,  where  it  is  brought  home  to  the  parties,  is,  in 
the  absence  of  all  contravening  circumstances,  deemed  proof  of  the  contract  actually 
subsisting  between  them  ;  and  of  course  it  varies,  pro  tanto,  the  general  liabilities  of 
the  common  law  in  respect  to  common  carriers.  ...  It  is,  then,  to  be  construed  like 
every  other  contract,  and  so  far  as  its  exemptions  extend,  they  convert  the  general 
law  into  a  qualified  responsibility."  But  further,  this  being  the  case  of  carriage  partly 
by  water  and  partly  by  land,  the  Carriers'  Act,  1  Will,  i,  c.  IS,  ss.  4  &  6,  is  applicable 
as  to  the  latter  part  of  the  journey,  and  as  to  that  part  it  was  competent  to  the 
defendants  to  avail, themselves  of  the  benefit  of  the  act,  and  they  must  be  taken  to  have 
done  so ;  they  are  therefore  bound  by  its  terms.  Now  the  6th  section  says  expressly, 
that  nothing  in  the  act  shall  extend  or  be  construed  to  annul  or  affect  any  sjiecial 
contract  between  parties  for  the  conveyance  of  goods.  Either,  therefore,  there  is  a 
special  contract,  or  the  4th  section  of  the  act  renders  the  notice  a  nullity. 

Secondly,  there  is  no  defence  as  to  the  case.  The  notice  refers  merely  to  maps 
in  packages.  But  it  is  said  that  the  declaration  is  for  one  entire  chattel,  and  that  the 
case  is  only  an  accessory  to  the  maps,  which  are  the  pi-incipal.  But  that  maxim  does 
not  apply  to  a  thing  which  is  not  necessarily  incident  to  the  principal.  Here  the 
maps  and  the  case  are  perfectly  distinct  chattels.  But  fuither,  it  does  not  appear 
that  the  notice  has  reference  to  entire  chattels:  the  words  are  generally — "maps  in 
packages."  Either  the  notice  includes  the  case  or  it  does  not :  if  not,  there  is  clearly 
no  defence  as  to  the  case  ;  if  it  does,  the  plea  ought  to  have  stated  that  the  case  was 
not  insured  [456]  and  paid  for,  as  well  as  the  maps.  But  the  defendants  rely  on  the 
allegation  that  the  case  was  the  package :  that,  however,  is  an  immaterial  averment, 
which  the  plaintiil'  could  not  have  traversed  :  JVcwhall  v.  Barnard  (Yelv.  225).  The 
defendants  ought  to  have  pleaded  payment  of  money  into  Court  as  to  the  case. 

Next,  as  to  the  plea  to  the  count  in  trover.  There  are  two  distinctions  with 
respect  to  notices  of  this  kind  : — first  between  the  carrier's  liability  as  an  insurer,  and 
as  an  ordinary  bailee  for  hire  ;  he  frees  himself  by  notice  from  the  former,  but  not 
from  the  latter : — secondly,  there  is  another  distinction  between  acts  done  by  him  in 
the  course  of  his  duty  in  forwarding  the  goods,  and  acts  done  out  of  the  course  of  his 
duty.  Such  is  a  mis-delivery  of  the  goods.  In  Garneti  v.  Willan,  Holroyd,  J.,  puts 
it  as  a  renunciation  of  his  character  of  a  carrier,  as  contradistinguished  from  a  mere 
negligent  discharge  of  his  duty  in  that  character.  So,  Mr.  Justice  Story  says  (Story 
on  Bailments,  s.  570,  p.  365),  "  It  is  clear  that  such  notices  will  not  exempt  the  carrier 
from  any  losses  by  the  malfeasance,  misfeasance,  or  gross  negligence  of  himself  or  his 
servants.  If,  therefore,  he  or  they  convert  the  goods  to  a  wrong  use ;  if  he  or  they 
make  a  wrong  delivery  to  a  person  not  entitled  to  them ;  or  if  he  or  they  are  guilty 
of  gross  negligence  in  the  carriage  or  care  of  them,  the  loss  must  be  borne  by  the 
carrier,  notwithstanding  his  notice."  [Alderson,  B.  You  could  not  in  common 
parlance  say  you  have  lost  or  damaged  an  article,  when  you  knew  you  have  delivered 
it  to  A.  B.]  And  such  a  distinction  is  very  reasonable  :  because  the  risk  in  the  course 
of  conveyance  is  necessarily  much  greater,  than  after  the  goods  ha\'e  arrived  at  the 
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place  when  they  are  to  be  delivered.     A  couversion,  therefore,  by  mis-delivery,  is  not 
within  the  terms  of  the  notice. 

Lastly,  it  is  objected  that  the  first  count  is  ambiguous.  [457]  It  is  in  the  form 
adopted  in  the  case  of  Pozzi  v.  Shipton  (><  Ad.  Sc  Ell.  973  ;  1  P.  &  D.  4),  e.xcept  that 
here  the  declaration  states  a  delivery  on  request,  the  absence  of  which  allegation 
I'atteson,  J.,  there  considered  as  atlbrding  some  inference  that  the  action  was  not 
founded  on  contract.  But  here  also  the  count  charges  the  defendants  as  ordinary 
bailees  for  hire,  not  as  common  carriers,  and  imputes  to  them  a  breach  of  duty  in  not 
taking  such  proper  care  of  the  goods  as  any  bailee  for  reward  is  bound  to  take :  and 
tu  this  charge  the  plea  offers  no  defence  ;  it  only  sets  up  a  special  contract,  exempting 
the  defendants  from  responsibility  for  such  loss  or  damage  as  they  would  be  bound 
to  protect  the  goods  against  as  insurers,  (which  the  declaration  does  not  cast  upon 
them),  admitting  a  breach  of  their  duty  as  ordinary  bailees  for  hire. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  wa.s  now  delivered  by 

Parke,  B.  [Having  stated  the  pleadings  and  the  grounds  of  demurrer,  his  Lord- 
ship continued  :] — Several  objections  were  made  to  the  pleas  in  this  case. 

The  first,  which  was  applicable  to  both  the  3rd  and  5th  pleas,  was,  that  the 
iefenee  arising  from  the  notice  in  this  case  could  be  rested  only  on  one  of  two  grounds  : 
either  that  of  "fraudulent  concealment  of  the  value  of  the  goods,  (to  be  implied  from 
the  fact  of  delivery  without  mention  of  the  value,  after  such  a  notice,  according  to  the 
opinion  of  the  majority  of  the  Judges  in  Batson  v.  Donovan),  or  of  a  limitation  of  the 
responsibility  of  a  common  carrier,  bj'  special  acceptance,  or  contract :  that  fraud  was 
not  pleaded  at  all ;  and  the  special  acceptance,  or  contract,  not  properly  alleged,  but 
that  the  plea  contained  an  argumentative  statement,  or  only  evidence  of  a  contract, 
to  carry  with  it  a  responsibility  less  extensive  than  that  which  the  law  imposes  on 
common  carriers. 

[458]  We  agree  that  if  the  notice  furnishes  a  defence,  it  must  be  either  on  the 
ground  of  fraud,  or  of  a  limitation  of  liability  by  contract;  which  limitation  it  is 
competent  for  a  carrier  to  make,  because  being  entitled  by  common  law  to  insist  on 
the  full  price  of  carriage  being  paid  beforehand,  he  may,  if  such  price  be  not  paid, 
refuse  to  carry  upon  the  terms  imposed  by  the  common  law,  and  insist  upon  his  own  ; 
and  if  the  proprietor  of  the  goods  still  chooses  that  they  should  be  carried,  it  must 
Ije  on  those  terms  ;  and  probably  the  effect  of  such  a  contract  would  be  only  to 
exclude  certain  losses,  leaving  the  carrier  liable  as  upon  the  custom  of  England  for 
the  remainder.  It  seems  to  us,  however,  that  in  the  present  case  there  is  a  sutticient 
allegation  in  both  the  pleas  of  such  a  special  coutract.  In  an  action  on  the  case  for  breach 
of  a  duty  arising  ex  contractu,  upon  a  bailment,  or  otherwise,  it  is  not  necessary  to 
state  the  contract  with  the  same  forms  as  in  an  action  of  assumpsit.  The  usual  mode 
is  to  aver,  as  is  done  here,  that  the  goods  were  delivered  by  the  plaintiff  to  the  defen- 
dant, and  had  and  received  by  the  defendant,  to  be  kept,  or  carried,  or  dealt  with  in 
a  particular  way.  In  this  plea  there  is  an  a\  erment,  after  the  allegation  of  the  notice, 
and  knowledge  thereof  by  the  plaintiff  at  the  time  of  the  delivery  of  the  goods  to  the 
defendants,  that  they  accepted  and  received  the  goods  from  the  plaintiff,  to  be  carried 
and  conveyed,  subject  to  and  under  and  upon  the  terms  and  conditions  of  the  notice, 
and  upon  no  other  terms,  whereof  the  plaintiff'  then  had  knowledge  and  notice.  It 
is  objected,  that  there  is  no  express  averment  that  the  plaintiff'  consented  to  those 
terms ;  but  assuming  that  he  did  not,  the  defendant  did  not  accept  the  goods  on  any 
other,  and  the  plaintiff'  is  in  this  ditticulty,  that  he  cannot  enforce  the  defendants' 
obligation  as  common  carriers,  with  all  the  obligations  of  that  character,  because  he  was 
not  ready  to  pay  the  price  of  carriage  beforehand,  and  if  he  sue  as  on  a  bailment  to 
the  defendants  on  special  [459]  terms,  it  must  be  a  bailment  on  these  terms  on  which 
alone  the  defendants  have  agreed  to  accept  the  goods. 

Another  objection  was,  that  the  third  plea  amounted  to  an  argumentative  traverse 
of  the  averment  in  the  declaration  of  the  defendant's  duty.  This  objection  is  not  well 
founded,  because,  in  the  first  place,  the  allegation  of  duty  is  not  a  traversable  matter, 
but  an  inference  of  law  from  the  delivery  and  receipt  of  the  goods  for  the  purpose  of 
carriage  :  and  if  by  the  special  demurrer  it  is  meant  to  object,  that  the  facts  in  the 
declaration  from  which  the  duty  is  inferred,  are  argumentatively  traversed,  the  answer 
is,  that  the  allegations  in  the  plea  are  not  inconsistent  with  a  delivery,  and  with  a 
receipt  for  the  purpose  of  being  carried,  which  is  all  that  the  declaration  avers. 
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A  third  objection  was,  that  the  plea  ought  to  have  gone  on  to  allege,  that  the  loss 
was  not  occasioned  by  such  negligence  as  the  defendants  were  responsible  for, 
notwithstanding  the  terms  on  which  they  accepted  the  goods.  AVe  think  that  the 
proper  answer  to  this  objection  was  giN  en,  viz.,  that  such  negligence  should  have  been 
replied,  or,  more  properly  speaking,  newly  assigned.  Under  this  declaration,  the 
plaintiff  might  recover  for  any  species  of  loss  by  neglect :  and,  according  to  the  decision 
of  the  Court  of  Queen's  Bench,  in  the  case  of  Po,:;J  v.  Shipton,  for  any  species  of  loss 
for  which  a  common  carrier  would  be  responsible ;  and  the  present  case  cannot  be 
satisfactorily  distinguished  from  that,  the  only  difference  being,  that  here  the  goods 
are  stated  to  have  been  delivered  at  the  defendant's  request,  the  absence  of  which 
words  in  that  case  afforded,  as  Mr.  Justice  Patteson  observed,  some  inference  that  the 
action  was  not  founded  on  contract,  but  no  more :  and  in  Biothcrion  v.  IFood  (3  Brod. 
&  B.  54),  the  second  count  of  the  declaration  stated  the  plaintiff'  to  be  a  passenger  at 
the  special  instance  and  request  of  the  defendant,  and  yet  the  judgment  against  eight 
out  of  ten  defendants  was  supported,  on  the  ground  of  the  action  not  [460]  being 
founded  on  contract,  but  on  a  duty  arising  out  of  the  custom  of  the  realm.  The 
declaration,  thei'efore,  being  general,  and  the  plea  being  a  good  answer  to  some  species 
of  loss,  the  defendant  has  a  right  to  suppose  that  the  plaintiff  complains  of  that  species 
of  loss  which  the  plea  answers,  and  the  plaintiff'  is  put  to  correct  the  generality  of  his 
declaration  by  a  new  assignment. 

What  circumstance  may  make  the  defendants  responsible  after  such  a  notice, 
whether  ordinary  negligence,  or  gross  negligence,  or  wilful  misfeasance,  is  a  question 
which  need  not  have  been  determined  on  the  demurrer  to  the  third  plea.  But  on 
that  to  the  fifth  it  is  necessary,  for  if  any  conversion  by  non-delivery,  or  a  negligent 
conversion,  would  be  a  misfeasance  for  which  the  defendants  would  be  liable  notwith- 
standing the  notice,  the  plea  would  be  bad  ;  if  a  mere  inadvertent  conversion,  it 
would  not. 

Upon  reviewing  the  cases  on  this  subject,  the  decisions  and  dicta  will  not  be  found 
altogether  uniform,  and  some  uncertainty  still  remains  as  to  the  true  ground  on  which 
cases  are  taken  out  of  the  operation  of  these  notices.  In  bodcnham  v.  Bennett  (4  Price, 
34),  Mr.  Baron  Wood  considers  that  these  notices  were  introduced  for  the  purpose  of 
protecting  carriers  fi'om  extraordinary  events,  and  not  meant  to  exempt  them  from 
due  and  ordinary  care.  On  the  other  hand,  in  some  cases  it  has  been  said  that  the 
carrier  is  not  by  bis  notice  protected  from  the  consequences  of  misfeasance,  Lord 
Ellenborough,  in  Beck  v.  Evans  (16  East,  247) ;  and  that  the  true  construction  of  the 
words  "  lost  or  damaged,"  in  such  a  notice,  is,  that  the  carrier  is  protected  from  the 
consequences  of  negligence  or  misconduct  in  the  carriage  of  goods,  but  not  if  he 
divests  himself  wholly  of  the  charge  committed  to  his  care,  and  of  the  character  of 
carrier.  Bayley  and  Holroyd,  Js.,  in  Garnelt  v.  WiUan  (.5  B.  &  Aid.  57,  60).  In 
many  other  cases  it  is  said,  he  is  still  I'esponsible  for  "gross  negligence  :"  but  in  some 
of  them  that  term  has  been  defined  in  such  a  way  as  [461]  to  mean  ordinary  negligence, 
(Story  on  Bailments,  section  11),  that  is,  the  want  of  such  care  as  a  prudent  man 
would  take  of  his  own  property.  Best,  J.,  in  Batson  v.  Donovan  (4  B.  &  Aid.  30), 
and  Dallas,  C.  J.,  in  Dvff  v.  Dodd  (3  Brod.  &  B.  182).  The  weight  of  authority  seems 
to  be  in  favour  of  the  doctrine,  that  in  order  to  render  a  carrier  liable  after  such  a 
notice,  it  is  not  necessary  to  prove  a  total  abandonment  of  that  character,  or  an  act  of 
wilful  misconduct,  but  that  it  is  enough  to  prove  an  act  of  ordinary  negligence — gross 
negligence,  in  the  sense  in  which  it  has  been  understood  in  the  last-mentioned  cases  ; 
and  that  the  effect  of  a  notice,  in  the  form  stated  in  the  plea,  is,  that  the  carrier  will 
not,  unless  he  is  paid  a  premium,  be  responsible  for  all  events,  (other  than  the  act  of 
God  and  the  Queen's  enemies),  by  which  loss  or  damage  to  the  owner  may  arise, 
against  which  events  he  is  by  common  law  a  sort  of  insurer ;  but  still  he  undertakes 
to  carry  from  one  place  to  anothei',  and  for  some  reward  in  respect  of  the  carriage, 
and  is  therefore  bound  to  use  ordinary  care  in  the  custody  of  the  goods,  and  their 
conveyance  to  and  delivery  at  their  place  of  destination,  and  in  providing  proper 
vehicles  for  their  carriage  :  and  after  such  a  notice,  it  may  be  that  the  liurthen  of 
proof  of  damage  or  loss  by  the  want  of  such  care  would  lie  on  the  plaintiff.  But  a 
mis-delivery  of  a  parcel,  although  it  is  a  conversion,  according  to  the  doctrine  in  Yonl 
V.  HarhotUi:  (Peake,  N.  P.  C.  49),  because  it  is  the  giving  the  dominion  over  the  goods 
to  another,  is  not  necessarily  a  proof  of  want  of  ordinary  care,  still  less  of  gross 
negligence,  if  that  word  is  to  be  understood  as  meaning  a  greater  want  of  care ;  it 
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may  have  been  an  act  done  by  a  careful  person,  who  has  been  deceived  by  an  artiKce 
calculated  to  circumvent  the  most  careful  person.  In  Birkeil  v.  JFillan  (2  B.  &  Aid. 
356),  a  mis-delivery  took  place  under  such  circumstances  as  that  the  jury  found,  with 
the  concurrence  of  Lord  Tenterden,  that  it  was  protected  by  a  similar  notice,  though 
the  Court  [462]  thought  fit  to  direct  a  new  trial,  from  an  impression  that  there  had 
been  gross  negligence.  But  there  is  a  difKculty  in  supporting  this  plea,  on  the  con- 
struction which  we  think  we  ought  to  put  upon  the  terms  of  the  notice  on  which  the 
goods  were  received,  for  the  plea  admits  a  conversion  by  inadvertent  delivery  ;  and 
does  not  excuse  that,  since  the  carrier  is  not  by  such  notice  made  irresponsible  for 
every  mistake  or  inadvertent  delivery,  but  only  for  such  as  were  made  without  negli- 
gence, whether  gross  or  ordinary,  and  a  delivery  may  be  even  grossly  negligent  which 
is  inadvertent.  And  this  is  not  a  case  for  a  new  assignment,  for  the  plea  shews  that 
the  defendants  know  for  what  the  plaintiff  is  proceeding,  viz.  the  mis-delivery,  but 
does  not  give  an  answer  to  that. 

Our  judgment,  therefore,  must  be  for  the  plaintiff  on  the  demurrer  to  the  fifth 
plea,  and  for  the  defendants  on  that  to  the  third  plea.  The  other  objection,  as  to  the 
distinction  between  the  case  and  its  contents,  was,  we  think,  satisfactorily  answered. 
One  is  in  truth  accessory  to  the  other,  and  if  not,  then,  as  the  plaintiif  has  not  paid 
insurance  for  both,  as  he  would  have  done  if  he  had  paid  for  the  package  and  not  for 
the  maps,  the  defendants  are  protected  by  the  notice.  The  defendants  may,  if  they 
please,  amend  the  fifth  plea  on  the  usual  terms. 

Judgment  accordingly. 

[463]  Whitmore  and  Others,  Assignees  of  J.  S.  Viret  and  T.  R.  Kitching, 
Bankrupts,  r.  Robertson. («)  Exch.  of  Pleas.  1841. — Where  an  execution  by 
fieri  facias  on  a  judgment  on  a  warrant  of  attorney  (not  given  by  way  of  fraudulent 
preference)  was  executed  by  seizure,  after  a  secret  act  of  bankruptcy,  but  not 
completed  by  sale  of  the  goods  seized  before  the  issuing  of  the  fiat,  which  was 
subsequent  to  the  passing  of  the  2  &  3  Vict.  c.  29  : — Held,  that  the  execution 
creditor  was  not  entitled  to  the  benefit  of  it,  as  against  the  assignees  of  the  bank- 
rupt ;  the  Stat.  2  &  3  Vict.  c.  29,  not  having  had  the  effect  of  rendering  valid 
such  executions,  so  as  to  entitle  the  execution  plaintift"  to  the  benefit  of  them 
as  against  the  assignees,  nor  repealed  the  lOSth  sect,  of  6  Geo.  4,  c.  16. 

[S.  C.  1  Dowl.  (N.  S.)  135;  5  Jur.  1088.] 

Trover  for  certain  goods  and  chattels,  of  which  the  plaintiffs,  after  the  bankruptcy, 
were  lawfully  possessed  as  of  their  own  property  as  assignees. 

Plea.  That  at  the  time  of  the  recovery  of  judgment  by  the  defendant  as  thereinafter 
mentioned,  the  said  goods  and  chattels  in  the  declaration  mentioned  were  the  property 
and  in  the  possession  of  the  said  J.  S.  Viret  and  T.  R.  Kitching,  before  they  became 
bankrupts  :  that  before  the  date  and  issuing  of  the  fiat  against  the  said  J.  S.  Viret  and 
T.  R.  Kitching,  under  which  the  .said  plaintiffs  were  appointed  assignees  as  in  the  said 
declaration  mentioned,  and  whilst  the  said  J.  S.  Viret  and  T.  R.  Kitching  were  so 
possessed,  as  of  their  own  propertj',  of  the  said  goods  and  chattels,  the  said  J.  S.  Viret 
and  T.  R.  Kitching  were  justly  and  truly  indebted  to  the  defendant  in  a  large  sum 
of  money,  to  wit,  the  sum  of  i;2500  and  upwards,  and  that  afterwards  and  whilst  the 
said  J.  S.  Viret  and  T.  R.  Kitching  were  so  indebted  as  aforesaid,  and  after  the  making 
and  passing  of  a  certain  act  of  Parliament,  made  and  passed  in  the  second  and  third 
years  of  the  reign  of  our  Lady  the  now  C^)ueen,  "For  the  better  Protection  of  Parties 
dealing  with  Persons  liable  to  the  Bankrupt  Laws,"  and  before  the  date  and  issuing 
of  the  said  fiat,  to  wit,  on  the  24th  of  Jul}',  1840,  in  the  Court  of  our  Lady  the  Queen 
before  the  Queen  herself,  at  Westminster,  in  the  county  of  Middlesex,  the  defendant, 
by  the  consideration  and  judgment  of  the  said  Court,  recovered  against  the  said  J.  S.  V. 
and  T.  R.  K.  as  well  a  certain  debt  of  £5000,  as  also  31.  10s.  for  his  damages,  [setting 
forth  the  [464]  judgment].  And  the  defendant  further  says,  that  the  said  judgment 
being  in  full  force,  and  the  said  debt  and  damages  remaining  unpaid  and  unsatisfied, 

(a)  The  judgment  in  this  case  was  not  delivered  until  Michaelmas  Term,  but  the 
Reporters  have  thought  it  right  to  publish  it  thus  early,  on  account  of  its  great 
importance. 

Ex.  Div.  VII.— 36 
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afterwards,  and  after  the  making  and  passing  of  the  said  act  of  Parliament,  and  before 
the  date  and  issuing  of  the  said  fiat,  and  before  he  had  any  notice  of  any  act  of  bank- 
ruptcy by  the  said  J.  S.  V.  and  T.  K.  K.,  or  either  of  them,  committed,  and  before 
the  said  time  when  &c.  in  the  said  declaration  mentioned,  to  wit,  on  the  said  2-tth 
day  of  July,  1840,  he  the  said  defendant,  for  the  obtaining  satisfaction  thereof,  sued 
out  and  prosecuted  out  of  the  said  Court  of  our  said  Lady  the  Queen,  before  the  Queen 
herself,  at  Westminster  aforesaid,  a  certain  writ  of  our  Lady  the  Queen,  called  a  Seri 
facias,  directed  to  the  sherifl's  of  London,  [setting  forth  the  fieri  facias  for  the  debt, 
damages  and  interest],  which  said  writ  afterwards,  and  before  the  delivery  thereof 
to  the  said  sheriffs  as  hereinafter  mentioned,  was  indorsed  with  a  direction  to  the  said 
sheriris  to  levy  25101.  6s.  5d.,  with  interest  on  2.5091.  6s.  5d  ,  part  thereof  at  the  rate 
and  from  that  date  last  aforesaid,  together  with  sherifl's'  poundage  and  all  legal  charges, 
and  which  said  writ  so  indorsed  was  afterwards,  and  befoie  the  return  thereof,  ancl 
before  the  date  and  issuing  of  the  said  fiat,  and  before  the  defendant  had  anv  notice 
of  any  act  of  bankruptcy  by  the  said  J.  S.  V.  and  T.  E.  K.,  or  either  of  them  com- 
mitted, to  wit,  on  the  day  and  year  last  aforesaid,  delivered  to  Wm.  Evans,  Esq.  and 
John  Wheelton,  Esq.,  who  then  and  from  thence  until  and  at  the  time  of  the  execution 
thereof  as  hereafter  mentioned,  were  sheriff's  of  London,  to  be  by  them  executed  in 
due  form  of  law,  by  virtue  of  which  said  writ  the  said  W.  E.  and  J.  W.,  as  such  sheriffs, 
did  afterwards  and  after  the  passing  of  the  said  act  of  Parliament,  and  before  the  date 
and  issuing  of  the  said  fiat,  and  before  the  defendant  or  the  said  sheriffs  had  any 
notice  of  any  act  of  bankruptcy  by  the  said  J.  S.  V.  and  T.  R.  K.,  or  either  of  them 
committed,  to  wit,  on  the  saicl  24th  day  of  July,  1840,  seize  and  take  in  execution 
[465]  the  goods  and  chattels  in  the  declaration  mentioned,  the  said  goods  and  chattels 
then  being  in  the  actual  possession  of  the  said  J.  S.  V.  and  T.  R.  K.,  for  the  purpose 
of  satisfying  the  debt,  damages,  and  interest  aforesaid.  And  the  defendant  further 
says,  that  after  the  said  sheriffs  had  so  seized  and  taken  in  execution  the  said  goods 
and  chattels  in  the  said  declaration  mentioned,  and  whilst  the  debt,  damages,  and 
interest,  so  recovered  by  the  said  defendant  as  aforesaid,  remained  wholly  unpaid  and 
unsatisfied,  to  wit,  on  the  22nd  day  of  August,  a.d.  1840,  by  a  certain  deed-poll  then 
made  by  the  said  W.  E.  and  J.  W.  as  such  sheriffs  under  their  hands  and  seals 
(profert)  the  said  \V.  E.  and  J.  W.,  as  such  sheriffs,  for  and  in  consideration  of  the 
sum  of  £1646  to  them  by  the  defendant  [laid,  did  bargain,  sell,  assign,  and  set  over 
to  the  said  defendant,  his  executors,  administrators,  and  assigns,  all  the  said  goods 
and  chattels  in  the  declaration  mentioned,  and  so  by  them,  the  said  sheriff's,  seized  and 
taken  in  execution  as  aforesaid.  To  have  and  to  hold  the  said  goods  and  chattels  unto 
the  said  defendant,  his  executors,  administrators,  and  assigns,  as  his  and  their  own 
proper  goods  and  chattels  absoluteh'  for  ever.  And  the  defendant  further  says,  that 
lie  did  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  23rd  day 
of  August  in  the  year  aforesaid,  sell  the  said  goods  and  chattels,  in  the  said  declaration 
mentioned,  to  one  William  Broome,  as  it  was  lawful  for  him  to  do  for  the  cause  afore- 
said, which  is  the  said  supposed  conversion  in  the  said  declaration  mentioned.  And 
the  defendant  further  says,  that  the  said  execution  against  the  said  goods  and  chattels 
of  the  said  J.  S.  V.  and  T.  R.  K.,  was  really  and  bona  fide  executed  and  levied  before 
the  date  and  issuing  of  the  said  fiat,  and  that  at  the  time  of  executing  and  levying 
thereof,  the  defendant  bad  not  notice  of  any  act  of  bankruptcy  committed  by  the 
said  J.  S.  V.  and  T.  R.  K.,  or  either  of  them,  prior  to  the  executing  and  levying 
thereof  :  and  that  the  said  judgment  was  not  founded  on  any  warrant  of  attorney  or 
cognovit  given  by  the  .said  J.  S.  V.  [466]  and  T.  R.  K.,  or  either  of  them,  to  the 
defendant,  by  way  of  fraudulent  preference  to  the  said  defendant.  And  the  defen- 
dant further  says,  that  the  possession  of  the  plaintiffs,  in  the  said  declaration  mentioned, 
of  the  said  goods  and  chattels  therein  mentioned,  was  a  possession  by  relation  to  the 
said  act  of  bankruptcy  committed  by  the  said  J.  S.  V.  and  T.  R.  K.,  Isefore  the  defen- 
dant had  any  notice  thereof,  and  not  otherwise.  Wherefore  the  defendant  did  at  the 
said  time  when  &c.  in  the  declaration  mentioned,  convert  and  dispose  of  the  said 
goods  and  chattels  to  his  own  use,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid. 
Verification. 

Replication.  That  before  the  said  judgment  in  the  plea  mentioned  was  recovered 
against  the  said  J.  S.  V.  and  T.  R.  K.,  by  the  defendant,  to  wit,  on  the  8th  day  of 
July,  A.D.  1840,  the  said  J.  S.  V.  and  T.  R.  K.,  respectively  signed,  sealed,  delivered, 
and  executed  a  certain  warrant  of  attorney,  directed  and  addressed  to  one  William 
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Brodiick  and  one  William  Bell,  described  as  attornies  of  Her  Majesty's  Court  of 
Queen's  Bench  at  Westminster,  jointly  and  severally,  or  to  any  other  attorney  of  the 
same  Court,  and  thereby  desired  and  authorized  them,  the  said  attornies  above  named, 
or  any  one  of  them,  or  any  other  attorney  of  the  Court  of  Queen's  Bench  aforesaid,  to 
appear  for  them  the  said  T.  K.  K.  and  J.  S.  V.,  in  the  said  Court,  and  then  and  there 
to  receive  a  declaration  for  them  in  an  action  of  debt,  at  the  suit  of  Robert  Henderson 
Robeitson,  the  now  defendant,  for  the  sum  of  £5000,  for  money  advanced  to  and  paid 
tor  the  said  T.  It.  K.  and  J.  8.  V.,  and  thereupon  to  confess  the  same  action,  or  else  to 
sutler  a  judgment  by  nil  dieit  or  otherwise  to  pass  against  them  in  the  same  action, 
and  to  be  thereupon  forthwith  entered  up  against  them  of  record  of  the  said  Court, 
tor  the  said  sum  of  £-5000,  besides  costs  of  suit,  as  by  the  said  warrant  of  attorney 
I'emaining  affiled  in  the  said  Court  of  Queen's  Bench  at  Westminster,  will  appear. 
And  the  plaintiti's  say,  that  the  said  judgment  in  [467]  the  said  plea  mentioned  was 
afterwards,  to  wit,  on  the  24th  day  of  July,  .^.D.  1840,  suffered,  and  was  by  the  now 
defendant  obtained  and  entered  up  by  nil  dicit  upon  and  in  pursuance  of  the  said 
warrant  of  attorney,  and  was  nut  a  judgment  on  a  cognovit  actionem  signed  after 
declaration  filed  or  delivered,  nor  a  judgment  in  any  action  commenced  adversely, 
and  the  said  writ  in  the  said  plea  mentioned  was  issued  upon  the  said  judgment  so 
sufl'ered,  obtained,  and  entered  on  as  aforesaid.  And  the  plaintiffs  say,  that  before 
executing  or  levying  of  the  said  writ  of  fieri  facias  in  the  same  plea  mentioned,  and 
before  olitaining  and  entering  up  of  the  .said  judgment,  to  wit,  on  the  1st  day  of  July, 
.\.D.  ISiO,  the  said  J.  S.  V.  and  T.  K.  K.  committed  an  act  of  bankruptcy,  within 
the  true  nieaning  and  intent  of  the  statutes  in  force  concerning  banki'upts.  And  the 
plaintifi's  further  say,  that  afterwards,  and  within  and  much  less  than  two  calendar 
months  of  levying  or  executing  of  the  said  execution,  to  wit,  on  the  1st  day  of  August, 
1840,  before  execution  by  the  .said  sheriffs  of  the  said  assignment  in  the  said  plea 
mentioned,  a  fiat  in  bankruptcy  (dated  within  the  said  space  of  two  calendar  months, 
to  wit,  dated  the  day  and  year  last  aforesaid)  was  issued  against  the  said  J.  S.  V.  and 
T.  It.  K.,  whereupon  they  were  duly  declared  and  adjudged  to  be  bankrupts ;  as  by 
the  said  fiat  duly  filed  and  entered  of  record  in  the  Court  of  Bankiuptcy,  and  by 
adjudication  that  the  said  J.  8.  V.  and  T.  R.  K.  had  become  bankrupt,  now  also 
remaining  of  record  in  the  said  last-mentioned  Court,  fully  appears,  and  under  which 
said  fiat  the  plaintiff's  were  appointed  assignees  as  aforesaid.  And  the  plaintiff's  say, 
that  after  the  said  J.  S.  V.  and  T.  R.  K.  had  become  bankrupts  as  aforesaid,  and  after 
the  issuing  of  the  said  fiat,  and  before  the  execution  by  the  said  sheriffs  of  the  said 
deed  poll  in  the  said  plea  mentioned,  and  before  the  sale  by  the  defendant  to  the  said 
William  Broome  of  the  said  goods  and  chattels  in  the  said  plea  also  mentioned,  to  wit, 
[468]  on  the  1st  day  of  August,  1840,  the  defendant  had  notice  of  the  said  bankruptcy, 
and  of  the  issuing  of  the  said  fiat:  and  thus  the  plaintiff's  say,  that  they  the  plaintiff's, 
at  the  .said  time  in  the  declaration  in  that  behalf  mentioned,  were  possessed  of  the 
said  goods  and  chattels  in  the  declaration  mentioned,  as  of  the  property  of  the 
plaintiff's  as  such  assignees  as  aforesaid,  in  manner  and  foim  as  is  in  the  declaration 
alleged,  and  that  the  defendant  did  convert  and  dispose  of  the  same  to  his  own  use, 
in  maimer  and  form  as  in  the  said  declaration  alleged.     Verification. 

General  demurrer,  and  joinder  in  demurrer. 

The  following  were  the  points  marked  for  argument:  — 

One  of  the  matters  of  law  intended  to  be  argued  is,  that  the  defendant  having 
levied  his  execution  before  the  date  and  issuing  of  the  fiat,  and  before  he  had  any 
notice  of  an  act  of  bankruptcy  committed  by  the  bankiuijts,  or  either  of  them,  was 
entitled  to  the  goods  and  chattels  in  the  declaration  mentioned,  as  against  the  plaintifi's. 

The  ])laintiff's  will  contend,  that  the  circumstances  appearing  on  the  pleadings  do 
not  justify  the  seizure,  and  .sale,  and  subscfpient  conversion  by  the  defendant  admitted 
i)n  the  13rd  i)lea :  that  if  the  seizure  was  protected  by  the  2  &  3  Vict.  c.  29,  or  other- 
wise, yet  that  the  Hat,  which  issued  before  the  sale  of  the  goods,  operated  as  a  statu- 
tory supersedeas  to  the  execution,  which  was  founded  on  a  judgment  on  a  warrant 
(if  attorney,  which  was  invalid  by  reason  of  the  6  Geo.  4,  c.  16,  s.  108;  that  the 
defendant  had  then  no  longer  a  right  to  avail  himself  of  such  execution  to  the  prejudice 
of  other  fair  creditors  of  the  bankrupts. 

Bayley,  in  support  of  the  demurrer.  The  question  in  this  case  is,  whether  so 
much  of  the  lOSth  section  of  the  Bankrupt  Ant  (6  Geo.  4,  c.  IG)  as  is  not  re-enacted 
by  the  stat.  2  &  3  Vict.  c.  29,  is  not  repealed  by  it.     [Erie.     The  plaintiff's  contend 
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that  the  108th  section  is  not  affected  by  the  latter  statute,  except  where  the\^  directly 
conflict.  [469]  Parke,  B.  Surely  that  statute  repeals  all  those  enactments,  as  to 
cases  where  warrants  of  attorney  are  given,  except  in  cases  of  fraudulent  preference?] 
By  the  81st  section  of  6  Geo.  4,  c.  16,  it  is  enacted,  "that  all  conveyances  by,  and  all 
contracts  and  other  dealings  and  transactions  by  and  with  any  bankrupt,  bona  tide 
made  and  entered  into  more  than  two  calendar  months  before  the  date  and  issuing  of 
the  commission  against  him,  and  all  executions  and  attachments  against  the  lands  and 
tenements,  or  goods  and  chattels  of  such  bankrupt,  bona  fide  executed  or  levied  more 
than  two  calendar  months  before  the  issuing  of  such  commission,  shall  be  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by  him  committed."  Under  that  section, 
executions  under  judgments,  however  obtained,  if  executed  more  than  two  months 
before  the  issuing  of  the  commission,  are  protected.  Then  comes  the  108th  section, 
which  enacts,  "  that  no  creditor  having  security  for  his  debt,  or  having  made  any 
attachment  in  London,  or  any  other  place,  by  virtue  of  any  custom  there  used,  of  the 
goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any  such  security  or  attachment 
more  than  a  rateable  part  of  such  debt,  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon,  or  any  mortgage  of  or  lien  upon  any  part  of  the 
property  of  such  bankrupt,  before  the  bankruptcy  :  Provided,  that  no  creditor,  though 
for  a  valuable  consideration,  who  shall  sue  out  execution  upon  any  judgment  obtained 
by  default,  confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  prejudice 
of  other  fair  creditors,  but  shall  be  paid  rateably  with  such  creditors."  That  provision 
is  not  confined  to  any  period  of  time.  At  one  time  it  was  contended,  that  a  judgment 
by  nil  dicit  might  be  superseded  at  any  period  of  time ;  but  that  question  was  set  at 
rest,  and  the  contrary  was  determined,  by  Godson  v.  Snnclvary  (4  B.  &  Ad.  255  ; 
1  Nev.  &  M.  52).  [Parke,  B.  Under  the  6  Geo.  4,  e.  16,  s.  108,  if  the  goods  were 
[470]  actually  sold  before  the  bankruptcy  took  place,  then  the  execution  was  pro- 
tected. Then  the  stat.  1  Will.  4,  c.  7,  s.  7,  took  away  the  operation  of  the  proviso  in 
the  108th  section  of  the  Bankrupt  Act,  as  to  judgments  in  actions  commenced 
adversely  ;  and  then  came  the  last  stat.  2  &  3  Vict.  c.  29,  which,  it  seems  to  me,  has 
taken  away  all  distinction.]     He  was  then  stopped  by  the  Court. 

Erie,  contra.  These  statutes  have  been  treated  as  if  they  were  in  pari  materia ; 
but  they  are  for  totally  different  purposes.  If  it  were  to  be  so  held,  the  effect  of  the 
stat.  2  &  3  Vict.  c.  29  would  be  to  enable  every  fiaudulent  creditor  to  take  away 
the  bankrupt's  goods  by  obtaining  a  fraudulent  preference.  The  purposes  of  the  two 
sections,  the  81st  and  108th,  are  totally  different;  they  are  remedies  against  distinct 
evils.  The  language  of  the  Judges,  in  Godson  v.  Samhiary,  to  the  effect  that  the 
proviso  in  the  108th  section  and  the  81st  section  are  to  be  construed  together,  was 
founded  in  mistake,  and  cannot  be  supported.  Formerly,  all  contracts  with  persons 
who  might  happen  to  have  dealings  with  any  person  who  afterwards  became  bankrupt, 
in  the  intermediate  time  between  an  act  of  bankruptcy  and  the  fiat,  were  void  by 
relation  back  to  the  act  of  bankruptcy.  That  was  found  to  occasion  great  injustice, 
and  the  81st  section  was  passed  to  remedy  that  evil  in  some  degree,  by  limiting  the 
period  of  such  relation  to  two  months ;  that  is  the  only  evil  intended  to  be  affected 
by  it ;  and  it  is  only  such  transactions  as  by  relation  to  a  prior  act  of  bankruptcy 
would  have  been  invalid,  that  are  within  its  operation.  The  words  "  shall  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy,"  in  that  section,  ought  to  be  read, 
"  shall  be  as  valid  as  they  would  have  been  in  case  no  prior  act  of  bankruptcy  had 
taken  place."  The  2  &  3  Vict.  c.  29,  is  merely  in  furtherance  of  that  enactment.  It 
was  never  intended  to  operate  as  a  repeal  of  the  108th  section  ;  that  is  clear  from  the 
preamble,  reciting  the  82nd  [471]  section  only.  The  stat.  2  &  3  Vict.  c.  29,  does  not 
give  an  absolute  unqualified  validity  ;  it  renders  the  execution  valid  notwithstanding 
the  act  of  bankruptcy  ;  but  it  does  not  cure  any  objection  to  it  upon  other  grounds. 
The  108th  section  was  passed  alio  intuitu.  The  object  of  the  Bankrupt  Act  was  to 
obtain  a  rateable  distribution  amongst  the  ci'editors,  and  that  of  the  108th  section  was 
to  prevent  persons  having  latent  securities  from  enforcing  them  in  cases  of  bankruptcy. 
It  comes  in  the  nature  of  a  proviso  upon  an  exception,  but  it  may  be  read  as  an 
express  and  absolute  enactment.  Latent  securities  were  the  objects  against  which 
that  enactment  was  aimed,  and  it  had  no  relation  to  the  time  of  the  fiat.  [Parke,  B. 
It  means,  if  an  act  of  bankruptc}^  does  not  intervene  before  the  execution  is  complete 
by  sale.  Alderson,  B.  Is  there  no  limitation  as  to  time,  then  ?]  The  limitation  is, 
so  long  as  the  goods  remain  in  the  hands  of  the  sheriff.     The  act  is  confined  to 
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creditors  having  security.  IVymer  v.  Kemhle  (6  B.  &  Cr.  479;  9  D.  &  R.  511).  As 
far  as  the  validity  of  an  execution  is  atTected  by  a  prior  act  of  bankruptcy,  the  Slst 
section  applies,  but  the  108th  section  has  no  reference  to  a  prior  act  of  bankruptcy. 
The  enactments  in  the  Insolvent  Debtors'  Act  are  in  pari  materia,  and  in  those  cases 
where  the  goods  are  in  the  hands  of  the  sheriff  at  the  time  of  the  imprisonment,  he  is 
bound  to  hand  them  over  to  the  assignees :  and  if  he  does  not,  there  is  no  doubt  the 
assignees  may  maintain  an  action.  The  only  authority  to  the  contrary  is  God&m  v. 
Sanctuari/,  and  there  Parke,  J.,  in  the  course  of  the  argument,  throws  out  an  observa- 
tion favourable  to  the  view  now  contended  for.  He  says — "  Does  not  the  proviso  in 
section  108  prevent  the  plaintitt'from  receiving  more  than  a  rateable  part  of  his  debt?" 
For  these  reasons,  it  is  submitted  that  the  plaintiffs  are  entitled  to  recover. 

Bayley,  in  reply.  The  clear  words  of  the  enacting  clause,  [472]  in  the  act  of  the 
2  &  3  Vict.  c.  29,  are  not  to  be  so  limited  as  has  been  contended  for.  It  is  said,  that 
the  preamble  of  that  statute  recites  only  the  82nd  section,  and  therefore  that  its 
operation  is  to  be  limited  to  that  section,  or,  at  all  events,  only  to  extend  its  provisions 
to  the  Slst.  But  there  are  many  cases  where  it  has  been  held,  that  the  construction 
of  an  act  is  not  to  be  limited  by  its  title  or  preamble.  In  Bacon's  Abr.  Statute  (L.  2), 
it  is  said,  "  It  is  in  general  true,  that  the  preamble  of  a  statute  is  a  key  to  open  the 
minds  of  the  makers,  as  to  the  mischiefs  which  are  intended  to  be  remedied  by  the 
statute.  But  this  rule  must  not  be  carried  so  far  as  to  restrain  the  general  words  of 
an  enacting  clause  by  the  particular  words  of  the  preamble  :  and  the  preamble  of  a 
statute  is  no  more  than  a  recital  of  some  inconveniences,  which  does  not  exclude  any 
other,  for  which  a  remedy  is  given  by  the  enacting  part  of  the  statute."  In  Doe  di'iii. 
Biiwater  v.  Bnindlimj  (7  B.  &  Cr.  660),  Lord  Tenterden  says,  "  In  construing  acts  of 
Parliament,  we  are  to  look  not  only  at  the  language  of  the  preamble  of  anj^  particular 
clause,  but  at  the  language  of  the  whole  act  ;  and  if  we  find  in  the  preamble,  or  in 
any  particular  clause,  an  expression  not  so  large  and  extensive  in  its  import  as  those 
used  in  other  parts  of  the  act,  and  upon  a  view  of  the  whole  act,  we  can  collect  from 
the  more  large  and  extensive  expression  used  in  other  parts,  the  real  intention  of  the 
legislature,  it  is  our  duty  to  give  effect  to  the  larger  expressions,  notwithstanding  the 
phrases  of  less  extensive  import  in  the  preamble,  or  in  any  particular  clause."  And 
in  Copeinun  v.  Gallant  (1  P.  Wms.  320),  Lord  Hardwicke  says,  "I  can  by  no  means 
allow  of  the  notion,  that  the  preamble  shall  restrain  the  operation  of  the  enacting 
clause ;  and  that,  because  the  preamble  is  too  narrow  or  defective,  therefore  the 
enacting  clause,  which  has  general  words,  shall  be  restrained  from  its  full  latitude,  and 
from  doing  that  good  [473]  which  the  words  would  otherwise  and  of  themselves 
import;  which  (with  some  heat,  his  Lordship  said),  was  a  ridiculous  notion." 

In  passing  the  stat.  1  Will.  4,  c.  7,  the  legislature  felt  that  the  108th  section  had 
been  too  stringent,  and  therefore  relaxed  it.  The  7th  section,  after  reciting  the  6  Geo.  4, 
c.  16,  s.  108,  says,  "that  by  reason  of  such  provision,  plaintiffs  have  been  and  may  be 
deterred  from  accepting  a  cognovit  actionem,  with  stay  of  execution,  whereby  the 
expense  of  further  proceedings  in  such  action  might  have  been  and  may  be  saved  or 
diminished  :  "  and  then  enacts,  that  no  judgment  signed  or  execution  issued  on  a 
cognovit  signed  after  declaration  filed  or  delivered,  or  judgment  bj'  default,  confession, 
or  nil  dicit,  in  any  action  commenced  adversely,  should  be  deemed  to  be  within  the 
108th  section.  That  clause,  however,  has  been  held  to  extend  only  to  cognovits,  and 
not  to  warrants  of  attorney  :  Crossjield  v.  Stanley  (4  B.  &  Adol.  87  ;  1  Nev.  &  M. 
668).  The  legislature,  in  passing  the  stat.  2  &  3  Vict.  c.  29,  had  the  108th  section 
in  view,  and  intended  still  further  to  relax  it.  They  intended  to  protect  all  execu- 
tions levied  before  the  fiat,  unless  they  were  obtained  by  way  of  fraudulent  preference. 
The  only  proviso  in  the  act  2  &  3  Vict.  c.  29,  is  that  relating  to  fraudulent  preference, 
and  that  proviso  is  a  suthcient  answer  to  the  objection  as  to  the  too  great  facility  of 
obtaining  executions  from  persons  in  embarrassed  circumstances. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  Michaelmas  Term  by 

P.\KKE,  B.  The  question  raised  by  the  pleadings  in  this  case,  is  one  of  consider- 
able importance.  It  is  this — whether  the  late  statute  2  &  3  Vict.  c.  29,  in  the  case  of 
fiats  [474]  subsequent  to  it,  has  the  effect  of  rendering  valid  the  execution  of  a  fieri 
facias,  on  a  judgment  on  a  warrant  of  attorney,  so  as  to  entitle  the  plaintifl"  to  the 
benefit  of  it  against  the  assignees,  such  execution  having  been  executed  by  seizure 
after  a  secret  act  of  bankruptcy,  but  not  completed  by  the  sale  of  the  effects  seized, 
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before  the  issuing  of  the  fiat;  and  the  warrant  of  attorney  not  having  been  given  by 
way  of  fraudulent  preference.  The  question  depends  upon  the  true  construction  of 
the  act.  It  is  intituled,  "  For  the  better  Protection  of  Parties  dealing  with  Persons 
liable  to  the  Bankrupt  Laws,"  and  after  reciting  one  section,  the  82nd,  of  6  Geo.  4, 
c.  16,  and  one,  the  12th,  of  the  2  Vict.  c.  II,  and  also  the  expediency  of  giving  fuitber 
protection  to  persons  dealing  with  liankrupts  before  the  fiat,  proceeds  to  enact,  "  That 
all  contracts,  dealings,  and  transactions  by  and  with  any  bankrupt,  really  and  bona 
fide  made  and  entered  into  before  the  date  and  issuing  of  the  tiat  against  him,  and 
all  executions  and  attachments  against  the  lands  and  tenements,  or  goods  and  chattels 
of  such  bankrupt,  bona  fide  executed  or  levied  before  the  date  and  issuing  of  the  fiat, 
shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed,  provided  the  person  or  persons  so  dealing  with  such  bankrupt. 
or  at  who.se  suit  or  on  whose  account  such  execution  or  attachment  shall  have  issued, 
had  not  at  the  time  of  such  contract,  dealing,  or  transaction,  or  at  the  time  of  execut- 
ing or  levying  such  execution  or  attachment,  notice  of  any  prior  act  of  bankruptcy  by 
him  committed ;  provided  also,  that  nothing  herein  contained  shall  be  deemed  or 
taken  to  give  validity  to  any  payment  made  by  any  bankrupt,  being  a  fraudulent 
preference  of  any  creditor  or  creditor-s  of  such  bankrupt,  or  to  any  execution  founded 
on  a  judgment  on  a  warrant  of  attorney  or  cognovit  given  by  any  bankrupt,  by  way  of 
such  fraudulent  preference."  According  to  the  ordinary  meaning  of  the  language  [475] 
used  in  this  enactment,  it  is  clear,  that  all  executions,  whether  on  judgments  on  warrants 
of  attorney  and  confessions  or  not,  are  rendei'ed  valid  to  some  extent,  if  bona  fide 
executed  or  levied  (and  seizure  would  be  a  sufficient  execution)  before  the  date  of  the 
fiat,  provided  the  plaintiff"  has  no  notice  of  the  prior  act  of  bankruptcy  ;  it  seems  also 
clear,  that  these  executions  are  not  made  valid  for  all  purposes,  so  as  to  entitle  the 
respective  plaintiff's,  at  all  events,  to  the  benefit  of  them,  but  only  so  far  as  they  would 
be  defeated  by  an  act  of  bankruptcy  prior  to  the  execution,  that  is,  the  seizure  ;  for 
all  that  is  done  is  to  make  them  valid,  "notwithstanding  a  prior  act  of  bankruptcy." 
The}-  are,  therefore,  placed  in  the  same  situation  as  if  no  such  prior  act  of  bank- 
ruptcy had  occurred,  and  in  the  case  of  executions  other  than  on  a  warrant  of  attorney 
or  cognovit,  without  adverse  suit,  the  effect  of  this  enactment  would  be  to  entitle  the 
plaintiff"  to  the  fruits  of  them,  for  he  could  be  deprived  of  them  only  by  reason  of  such 
act  of  bankruptcy.  But  an  execution  on  such  warrant  of  attorney  or  cognovit  stands 
on  a  diff"erent  footing,  and  would  have  been  defeated,  not  only  by  a  prior  act  of  bank- 
ruptcy, but  by  one  intervening  between  the  seizure  and  the  sale,  by  virtue  of  6  Geo.  4, 
c.  16,  s.  108;  the  construction  put  upon  that  section  by  several  cases  having 
been,  that  if  the  plaintiff"  was  a  creditor  of  the  bankrupt  at  the  time  of  the  act  of 
bankruptcy,  he  had  no  priority,  and  he  was  such  creditor  of  the  bankrupt,  until,  by  the 
actual  sale  of  the  goods,  the  sheriff' became  liable  to  him  for  the  proceeds  of  the  sale; 
and  the  established  distinction,  before  the  recent  act,  between  executions  on  a  judgment 
on  a  verdict,  and  on  a  judgment  on  a  warrant  of  attorney,  orb\'  confession,  was,  that  the 
plaintiff  acquired  a  title  against  the  assignees  by  seizure  only  in  the  former  case  ; 
in  the  latter  by  seizure  and  sale  before  the  act  of  bankruptcy.  So  far,  then,  as  an 
execution  on  a  warrant  of  attorney  would  have  been  invalidated  by  an  act  of  bank- 
ruptcy before  the  [476]  seizure,  the  statute  afl'ords  a  protection  ;  but  as  the  fiat 
itself  issued  in  this  case  before  a  sale,  the  execution  thereby  absolutely  became 
inoperative,  and  for  that  the  statute  appears  to  us  to  have  provided  no  remedy.  The 
efi'ect  of  this  provision  seems  to  me,  in  the  case  of  bona  fide  contracts,  and  dealings, 
and  executions,  to  do  away  with  the  relation  to  the  act  of  bankruptcy,  and  substitute 
the  issuing  of  the  fiat  foi-  the  act  of  bankruptcy,  as  the  time  at  which  the  right  of  the 
assignees  is  to  accrue.  This,  we  think,  is  the  fair  construction  of  the  words  of  this 
enactment ;  and  it  is  some  confirmation  of  this  view  of  the  case,  that  there  is  not 
only  no  express  repeal  of  the  latter  part  of  the  108th  section  of  the  6  Geo.  4,  but 
not  any  recital  of  it  as  a  provision  which  is  to  be  qualified  or  altered  by  the  act. 
The  concluding  proviso,  that  nothing  in  the  act  should  be  deemed  to  give  validity 
to  executions  on  warrants  of  attorney  or  cognovits,  by  way  of  fraudulent  preference, 
does  not  warrant  the  inference,  that  the  legislature  meant  to  render  valid  all  execu- 
tions on  such  instruments,  when  not  given  by  way  of  fraudulent  preference  ;  that 
enactment,  introduced  perhaps  from  superabundant  and  unnecessary  caution,  would 
have  an  operation,  by  depriving  of  the  benefit  of  the  act  all  executions  on  warrants 
of  attornej'  or  cognovits  fraudulently  given,  even  though  the  execution  may  have 
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been  complete  by  sale  .as  well  as  seizure,  before  the  date  of  the  fiat.  Wc  are  of 
opinion,  therefore,  though  we  have  entertained  considerable  doubt  on  the  qncstiou, 
that  the  execution  in  this  case  was  defeated  by  the  tiat.  There  is  another  point  of 
view  in  which  the  subject  may  be  considered,  but  which  leads  to  the  same  result.  It 
may  be,  that  the  term  "  executed  or  levied,"  in  the  statute  of  Victoria,  may  be  taken 
in  conjunction  with  the  6  Geo.  4,  c.  16,  s.  108,  to  have  different  meanings,  as  applied 
to  one  description  of  execution  or  the  other ;  it  may  mean,  with  respect  to  execu- 
tion on  judgment  after  a  verdict,  an  execution  by  seizure  only  :  with  regard  to  those 
on  judgments  [477]  on  warrants  of  attorney,  an  execution  by  seizure  and  sale.  If 
this  be  the  construction  of  the  clause  in  question,  the  assignees  are  still  entitled,  for 
this  execution  was  not  executed  b}'  seizure  and  sale,  before  the  issuing  of  the  fiat. 
We  are  of  opinion,  therefore,  that  the  assignees  are  entitled,  and  our  judgment 
must  be  for  the  plaintiff. 

Judgment  for  the  plaintiffs. 

Jackson,  (Assignee  of  the  Sheriff  of  Warwick,)  r.  Hanson  and  Others.  Exch.  of 
Pleas.  May  22,  1841.— The  condition  in  a  replevin  bond,  for  prosecuting  the 
suit  with  effect,  means  the  prosecuting  it  to  a  not  unsuccessful  termination.  In  a 
declaration  in  an  action  on  a  replevin  bond,  the  breach  assigned  was,  that  the 
defendant  did  not  appear  at  the  next  County  Court,  and  then  and  there  prosecute 
his  suit  with  effect : — Held,  that  the  breach  was  not  well  assigned,  it  being  con- 
sistent therewith  that  the  suit  might  have  been  begun  at  the  next  County  Court, 
and  be  still  pending. — Semble,  that  the  words  "then  and  there,"  usually  inserted 
in  the  conditions  of  replevin  bonds,  are  not  proper. 

[S.  C.  1  Dowl.  (N.  S.)  G9  ;  10  L.  J.  Ex.  396.] 

Debt  on  a  replevin  bond.  The  declaration  stated,  that  theretofore,  to  wit,  on  the 
1st  June,  1840,  the  plaintiff  distrained  the  goods  and  chattels  of  the  defendant,  John 
Hanson,  for  a  certain  sum,  then  due  to  the  said  plaintiH'  for  rent :  and  the  said  goods 
and  chattels  being  so  distrained,  the  said  defendant  Johu  Hanson,  afterwards,  and 
within  the  space  of  five  days  then  next  ensuing,  to  wit,  on  the  3rd  day  of  June,  1840, 
made  his  plaint  to  Dempster  Heming,  Esq.,  then  being  sheriff  for  the  county  of 
Warwick,  out  of  the  County  Court  of  the  said  sheriff,  of  the  taking  and  unjustly 
detaining  of  the  said  goods  and  chattels  of  the  said  defendant  Johu  Hanson,  by  the 
plaintili',"and  then  and  there  prayed  the  said  sheriff  that  the  said  goods  and  chattels 
might  be  forthwith  rcjjlevied,  and  delivered  to  the  said  defendant  John  Hanson  ; 
thereupon  the  said  Dempster  Heming,  Esq.,  so  being  sheriff  of  the  said  county  of 
Warwick,  according  to  the  form  of  the  st;itute  in  such  case  made  and  provided,  did 
take  from  the  said  defendant  John  Hanson,  and  from  the  said  other  defendants, 
George  Marshall  and  Samuel  White,  as  two  responsible  sureties,  a  [478]  bond  in 
double  the  value  of  the  said  goods  and  chattels  so  distrained  as  aforesaid,  (the  value  of 
the  said  goods  and  chattels  having  been,  on  that  occasion,  first  ascertained  by  the  oath 
of  a  credible  witness,  duly  sworn,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided).  And  the  said  defendant  John  Hanson,  and  the  said  defendants 
George  Marshall  and  Samuel  White,  on  the  said  3i'd  day  of  June,  1840,  by  their 
certain  writing  obligatory  sealed,  iV;c.,  (profeit),  did  jointly  and  severally  acknowledge 
themselves  to  be  held  and  tii-mly  bound  to  the  said  Dempster  Heming,  Esq.,  so  being 
sherili'  of  the  said  county  of  Warwick,  in  the  sum  of  281.,  above  demanded,  to  be  paid 
to  the  said  sherili',  with  a  condition  thereunder  written,  that  if  the  said  defendant, 
John  Hanson,  should  appear  at  the  then  next  County  Court  to  be  holden  at  Warwick, 
in  and  for  the  county  of  Warwick,  and  then  and  there  should  prosecute  his  suit  with 
effect  against  the  said  plaintiff,  Joseph  Jackson,  for  the  taking  and  withholding  of 
the  said  goods  and  chattels  (mentioned  in  an  inventory  unto  the  said  condition 
annexed,  being  the  said  goods  and  chattels  first  above  mentioned),  and  should  make 
return  thereof,  if  return  thereof  should  be  adjudged  by  law,  and  the  said  sheriff,  his 
heirs,  executors,  ailministrators,  anil  assigns,  should  acquit,  discharge,  and  save  harm- 
less, against  our  Sovereign  Lady  the  Queen,  and  the  said  plainlill",  Joseph  Jackson,  of, 
from,  and  against,  all  and  every  thing  and  things  concerning  the  premises  ;  then  the 
said  obligation  was  to  be  void,  or  otherwise  to  be  and  remain  in  full  force  and  virtue  ; 
and  thereupon  the  said  sheriff,  to  wit,  afterwards,  on  the  said  3rd  day  of  June,  1840, 
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at  the  prayer  of  the  said  defendant  John  Hanson,  replevied,  and  made  deliverance  of 
the  said  goods  and  chattels  to  the  said  John  Hanson,  according  to  the  duty  of  his 
said  office.  And  although  afterwards,  to  wit,  on  the  24th  day  of  June,  1840,  the 
t'ounty  Court  of  the  said  sheriff  of  the  said  county  of  Warwick,  was  duly  holden  at 
Wai-wick  afore-[479]-said,  in  and  for  the  said  county,  before  Edward  Hyde  Clarke, 
William  Thompson,  Charles  Lamb,  and  Theophilus  Taylor,  suitors  of  the  said  Court, 
the  same  being  the  next  County  Court  of  the  said  county  of  Warwick,  after  the 
making  of  the  said  writing  obligatory  as  aforesaid  ;  yet  the  defendant  John  Hanson 
did  not  appear  at  the  said  County  Court  so  holden  next  after  the  making  of  the  said 
writing  obligatory  as  aforesaid,  and  then  and  there  prosecute  his  said  action  with 
effect  against  the  said  plaintiff,  according  to  the  form  and  effect  of  the  said  condition, 
but  wholly  omitted  and  neglected  so  to  do,  whereby  the  said  writing  obligatory 
became  forfeited  to  the  said  Dempster  Heming,  Esq.,  so  being  sheriff  of  the  said  county 
of  Warwick  as  aforesaid ;  and  the  same  being  so  forfeited,  the  said  sheriff  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  19th  day  of  August,  1840, 
to  wit,  at  the  request  and  costs  of  the  said  plaintiff,  by  an  indorsement  on  the  said 
writing  obligatory,  duly  assigned  the  .said  writing  obligatory  to  the  said  plaintiff, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  as  by  the 
same  assignment  indorsed  on  the  same  writing  obligatory  as  aforesaid,  and  to  the 
said  Court  of  our  Lady  the  Queen  before  the  said  barons  now  here  shewn,  the  date 
whereof  is  the  day  and  year  last  afore.said,  may  fully  appear.  By  means  whereof,  and 
by  force  of  the  statute  in  such  case  made  and  provided,  an  action  hath  accrued 
to  the  .said  plaintiff,  as  assignee  of  the  said  Dempster  Heming,  Esq.,  so  being  sheriff  of 
the  said  county  of  Warwick  as  aforesaid,  to  demand  from  the  defendants  the  said  sum 
of  281.  ;  yet  the  defendants,  though  often  required  so  to  do,  have  not,  nor  hath  any 
of  them,  as  yet  paid  the  said  sum  of  281.  or  any  part  thereof,  to  the  said  Dempster 
Heming,  before  the  said  assignment,  or  to  the  said  Dempster  Heming,  or  the  plaintiff 
assignee  as  aforesaid,  or  either  of  them,  since  the  said  a.ssignment,  but  have  hitherto 
wholly  neglected  and  refused  so  to  do,  and  still  do  neglect  and  [480]  refuse  to  pay 
the  same,  or  any  pait  thereof,  to  the  said  plaintiff  as  assignee  as  aforesaid. 

Special  demurrer,  assigning  for  causes,  that  it  does  not  appear  by  the  declaration, 
nor  by  the  breach  assigned  therein,  that  the  said  John  Hanson  did  not  appear  at  the 
said  County  Court ;  and  that  it  does  not  appear  by  the  declaration,  nor  by  the  breach 
assigned  therein,  that  the  said  John  Hanson  hath  not  prosecuted  his  said  action  with 
effect.     Joinder  in  demurrer. 

The  points  marked  for  argument  on  the  part  of  the  defendant  were,  the  point  of 
law  stated  in  the  special  causes  ;  also  that  the  condition  of  the  bond  is  not  according 
to  the  statute  11  Geo.  2,  c.  19,  s.  2.3,  and  therefore  the  bond  is  not  assignable;  also 
that  the  assignee  cannot  take  advantage  of  such  a  breach  as  that  assigned  in  the 
declaration.     The  case  was  argued  in  Easter  Term  by 

Gray,  in  support  of  the  demurrei-.  A  replevin  bond  is  assignable  by  virtue  of  the 
Stat.  11  Geo.  2,  c.  19,  s.  23,  by  which  it  is  enacted,  that  "all  sheriffs  and  other  officers 
having  authority  to  grant  replevins,  may  and  shall,  on  every  replevin  of  a  di.stress  for 
rent,  take  in  their  own  names,  from  the  plaintiff  and  two  responsible  persons  as  sureties, 
a  bond  in  double  the  value  of  the  goods  distrained,  (such  value  to  be  ascertained  by 
the  oath  of  one  or  more  credible  witness  or  witnesses,  not  interested  in  the  goods  or 
distress,  which  oath  the  person  granting  such  replevin  is  hereby  authorized  and 
required  to  administer),  and  conditioned  for  prosecuting  the  suit  with  effect  and  without 
delay,  and  for  duly  returning  the  goods  and  chattels  distrained  in  case  a  return  shall 
be  awarded,  before  any  deliverance  be  made  of  the  distress  ;  and  that  such  sheriff,  or 
other  officer  as  aforesaid,  taking  any  such  bond,  shall,  at  the  request  and  costs  of  the 
avowant,  or  person  making  conuzance,  assign  such  bond  to  the  avowant,  or  person 
aforesaid,  by  indorsing  the  same,  and  attesting  it  [481]  under  his  hand  and  seal,  in 
the  presence  of  two  or  more  credible  witnesses,  which  may  be  done  without  any 
stamp,  provided  the  assignment  so  indorsed  be  duly  stamped  before  an}'  action  brought 
thereupon  ;  and  if  the  bond  so  taken  and  assigned  be  forfeited,  the  avowant  or  person 
making  cognuzance  may  bring  an  action  and  recover  thereupon  in  his  own  name  ;  and 
the  Court  where  such  action  shall  be  brought  may,  by  a  rule  of  the  same  Court,  give 
such  relief  to  the  parties  upon  such  bond  as  may  be  agreeable  to  justice  and  reason  ; 
and  such  rule  shall  have  the  nature  and  effect  of  a  defeazance  to  such  bond." 

That  section  requires  that  the  bond  shall  contain  three  conditions  ;  to  prosecute 
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with  effect,  to  prosecute  without  del.i)',  and  to  return  the  distress  if  a  return  shall  be 
awarded  ;  and  it  cannot  be  contended  that  this  bond  is  assignable,  unless  it  contain 
some  one  of  those  conditions.  It  has  been  decided  that  a  condition  not  within  the 
statute  does  not  prevent  the  bond  from  being  assignable,  where  it  contains  a  condition 
which  is  within  the  statute  ;  but  it  has  never  been  held  that  an  assignee  of  a  replevin 
bond  can  assign  a  breach  of  a  condition  not  within  the  statute.  The  bond  here  declared 
on  contains  none  of  the  conditions  required  by  the  statute.  The  condition  is,  that 
"  the  said  defendant  John  Hanson  shall  appear  at  the  then  next  county  court  to  be 
holden  in  and  for  the  county  of  Warwick,  and  then  and  there  shall  prosecute  his  suit 
with  ett'ect  against  the  said  plaintiff",  &c."  Now  it  is  contended  that  the  words 
"  prosecute  the  suit  with  effect,"  have  reference  to  the  termination  of  the  suit,  and 
that  only,  and  that  there  can  be  no  prosecution  with  effect  until  the  suit  is  determined  ; 
and  such  prosecution  with  effect  is,  by  the  terms  of  this  condition,  to  be  then  and 
there,  viz.  at  the  then  next  county  court :  so  that  this  bond  is  forfeited  unless  the  suit 
is  brought  to  a  termination  at  the  first  county  court,  and  this  the  statute  never  con- 
templated. The  statute  of  Westminster  2,  13  Edw.  1,  c.  2,  requires  the  sheriff, 
besides  taking  [482]  pledges  de  prosequendo,  to  take  pledges  de  retorno  habendo : 
the  pledges  to  prosecute  existed  at  common  law,  Co.  Litt.  1-15  b.,  and  were  not  first 
introduced  bj'  the  .Statute  of  Westminster :  that  statute  introduced  only  the  pledges 
pro  retorno  habendo.  At  common  law,  the  pledges  to  prosecute  incurred  no  responsi- 
bility until  the  suit  was  terminated  by  a  judgment  against  the  plaintiff";  Mansjicld  \. 
liichwan  (Fortescue,  330).  In  that  case  there  was  a  demurrer  to  the  declaration,  on 
the  ground  that  no  pledges  were  on  the  writ  or  mentioned  in  the  declaration,  and  it 
was  held,  per  totam  curiam,  that  "he  may  enter  pledges  at  anytime  before  judgment, 
becauses  pledges  aie  not  liable  before  judgment,  and  not  then  if  it  be  for  the  plaintiff', 
and  Bains,  Serjt.,  said  it  had  been  so  determined  before ;  Cro.  Car.  91,  92  ;  Hutton,  92  ; 
Hobart,  93."  There  is  no  instance,  after  the  Statute  of  AVestminster  2,  of  their  being 
made  liable  until  the  termination  of  the  suit,  and  that  that  statute  only  introduced 
the  pledges  de  retorno  habendo,  is  further  shewn  by  the  fact,  that  the  pledges  de 
prosequendo  and  pledges  pro  retorno  habendo  appear  to  have  been  in  some  instances 
different  persons :  Co.  Ent.  637  ;  Dalton,  434.  There  were  two  ways  in  which  the 
sheriff'  acted  after  the  Statute  of  Westminster  2  ;  sometimes  the  pledges  entered  into 
a  recognizance,  of  which  the  case  in  Co.  Ent.  is  an  example ;  and  sometimes  the  sheriff' 
took  a  bond,  which  was  held  to  be  legal  in  Blackett  v.  Crisnoj)  (1  Ld.  liaym.  278).  The 
form  of  that  bond  seems  to  have  been  continued  in  many  cases  after  the  statute  of 
1 1  Geo.  2,  c.  19,  the  words  "  without  delay  "  being  added.  In  the  bond  used  before 
that  statute  the  words  always  were  "to  prosecute  with  effect;"  which  shews  that  it 
was  only  the  common  law  liability  of  the  pledges  to  prosecute,  introduced  by  the 
statute  into  the  bond.  There  is  no  instance  of  a  breach  of  this  condition  until  the 
suit  terminated  ;  all  which  shews,  that  the  meaning  of  prose-[483]-cuting  with  effect 
was  prosecuting  to  a  termination  of  the  suit.  [Parke,  B.  To  a  successful  termination  ?] 
liather  to  a  not  unsuccessful  termination.  Now  the  words  "to  prosecute  with  effect" 
in  the  statute  are  taken  from  the  old  bond,  and  must  therefore  have  the  same  meaning. 
There  are  several  authorities,  since  the  statute  of  Geo.  2,  to  shew  that  prosecuting 
with  efl'eet  implies,  to  a  termination  of  the  suit.  In  liracktnhury  v.  Fell  (12  East,  587), 
Le  Blanc,  J.,  says,  "What  is  prosecuting  with  effect?  what  else  can  it  mean  than  that 
it  was  prosecuted  to  judgment?"  In  Ferreau  v.  Bevan  (5  B.  &  C.  301),  Holroyd,  J., 
says,  "  Hut  there  was  only  an  allegation  that  the  suit  was  not  prosecuted  with  effect 
in  the  Court  above,  that  is,  with  final  success."  In  The  Duke  of  Ormond  v.  Bialij 
(Carthew,  .519),  cited  in  the  last  c;ise,  it  was  held  to  be  a  prosecuting  with  effect,  if 
the  plaintiff' dies  and  the  suit  abates.  In  Tumor  v.  Turner (2  B.  &  B.  Ill),  Dallas,  C.  J., 
says,  "  We  think  the  condition  of  the  bond  was  broken  ;  by  the  plaintiff  in  replevin 
becoming  nonsuit,  he  has  not  prosecuted  his  suit  with  eff'ect."  In  Harrison  v.  iVardle 
{b  B.  &  Ad.  1-53),  Parke,  J.,  says,  "  AVhere  the  bieach  assigned  is,  that  the  plaintiff" 
in  replevin  did  not  prosecute  his  suit  with  effect,  it  is  a  sutlicieiit  answer  to  shew 
that  that  suit  is  still  pending,  but  it  is  no  answer  where  the  breach  also  is  that  he  did 
not  prosecute  it  without  delay."  The  meaning  of  the  condition  may  be  further 
illustrated  by  the  way  in  which  the  statute  contemplated  the  protection  of  the  landlord 
by  this  bond.  Three  things  are  intended  to  be  secured  to  the  avowant ;  first,  a  return 
of  the  distress  ;  second,  his  rent  under  the  statute  of  Charles  2nd  and  costs ;  in  other 
words,  the  fruits  of  his  judgment;  and  third,  that  there  should  be  no  undue  dela}-. 

Ex.  Div.  vu.— 36* 
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There  is  nothing  else  which  can  be  suggested.  With  respect  to  the  iirst  and  last, 
they  are  provided  for  by  distinct  conditions  in  the  statute.  [484]  Oxford  v.  Fcrrott 
(4  Bing.  586)  is  an  instance  of  the  latter  condition  being  enforced.  As  to  the  second, 
viz.,  the  security  for  rent  and  costs,  the  condition  to  prosecute  with  effect  gives  him 
that ;  and  as  he  cannot  be  entitled  to  the  rent  and  costs  until  the  suit  is  terminated, 
this  condition  would  be  useless,  e.xcept  as  having  reference  to  the  termination  of  the 
suit.  [Alderson,  B.  The  question  is,  whether  the  bond  is  in  accordance  with  the 
statute.  Parke,  B.  Is  not  the  meaning  of  the  condition  this,  that  the  defendant 
should  appear  at  the  County  Coui't  and  prosecute,  and  then  prosecute  with  effect?] 
The  words  "  then  and  there  "  can  only  refer  to  the  next  County  Court.  The  statute 
does  not  require  the  suit  to  be  terminated  at  the  first  County  Court ;  this  bond  does  ; 
and  therefore  the  condition  is  not  in  accordance  with  the  statute.  In  assigning  the 
breach,  the  plaintiff'  has  given  that  meaning  to  the  condition.  If  it  be  said  that  the 
words  "  then  and  there  "  only  require  so  much  of  the  prosecution  of  the  suit  to  be 
with  effect  as  takes  place  at  that  Court,  the  answer  is,  that  the  condition,  not  extending 
beyond  the  first  Court,  is  then  performed,  and  if  the  suit  fails  at  a  subsequent  stage, 
there  is  no  condition  remaining  to  be  broken.  If  a  party  were  bound  to  prosecute 
the  suit  to  a  termination  at  one  Court,  the  inconvenience  would  be  very  great ; 
indeed  it  would  be  impracticable,  and  the  Court  will  not,  therefore,  hold  this  condition 
to  be  within  the  statute. 

Cases  may  probably  be  cited  where  the  words  "  then  and  there  "  are  to  be  found 
in  the  condition  ;  but  there  is  no  instance  where,  in  an  action  by  an  assignee,  the 
objection  has  been  taken.  In  most  of  the  old  cases  the  words  are  absent.  [He  cited 
Lane  v.  Foulk  (Comberbach,  228),  Chapman  v.  Butcher  (Carthew,  249),  and  mentioned 
that  there  were  five  or  six  precedents  in  Wentworth,  some  of  which  contained  the 
words  "  then  and  there,"  and  in  some  they  were  absent.]  In  no  case,  however,  where 
the  words  occur,  has  the  breach  [485]  been  assigned  as  here,  but  a  breach  of  some  one 
of  the  statutory  conditions  has  always  been  shewn.  Consistently  with  the  breach 
here  assigned,  the  defendant  may  have  appeared  at  the  first  Court,  and  the  suit  may 
still  be  in  the  course  of  prosecution. 

Crompton,  contra.  The  breach  is  well  assigned.  [Parke,  B.  I  very  much  doubt 
that :  had  you  not  better  amend  ?  It  is  impossible  to  prosecute  the  suit  to  a  termina- 
tion at  one  Court :  of  that  we  may  take  notice,  and  obviate  the  absurdity,  by  reading 
the  condition — to  appear  at  the  next  County  Court,  and  afterwards  there  prosecute  the 
suit  with  effect ;  but  then  the  breach  is  bad,  because  it  amounts  to  nothing  to  shew 
that  the  plaintiff  didnot  appear.]  The  breach  is  that  he  did  not  appear.  [Parke,  B. 
And  then  and  there  prosecute  with  effect :  he  may  have  appeared  and  may  have  since 
prosecuted  the  suit  with  effect.]  The  other  part  of  the  breach  is,  and  did  not  then 
and  there  prosecute,  &c.  [Parke,  B.  Would  not  that  be  double  ]]  No  ;  in  Phillips 
V.  Price  (3  M.  &  Selw.  180),  it  was  held  that  a  declaration  by  the  assignees  of  a 
replevin  bond,  conditioned  for  prosecuting  the  suit  with  effect,  and  for  making  a 
return  of  the  goods,  was  not  double,  because  it  alleged  that  the  defendant  did  not 
prosecute  his  suit  with  effect,  and  had  not  made  a  return.  The  effect  of  the  breach 
hei'e  is,  that  he  did  not  appear,  and  it  is  sufficient  to  prove  any  part  of  the  breach  : 
Short  V.  Hubbard  (2  Bing.  349).  There  is  no  demurrer  on  the  ground  of  duplicity. 
Where  there  is  an  obligation  conditioned  to  do  several  things,  the  obligation  is  forfeited 
on  the  breach  of  one  ;  Tumor  v.  Turner  (H  B.  &  B.  107).  Here  three  things  are  required 
to  be  done,  and  a  breach  of  any  one  of  them  is  sutficient,  and  in  effect  the  breach  here 
is,  that  the  defendant  did  not  do  either  of  them.  In  Bias  v.  Freeman  (5  T.  R.  195), 
the  [486]  breach  was  that  the  defendant  did  not  appear  at  the  County  Court  next 
after  the  giving  of  the  bond,  according  to  the  condition,  and  did  not  then  and  there, 
oi'  in  an}'  manner,  or  at  any  time  or  place,  prosecute  his  suit  with  effect.  The  Court 
said  the  breach  assigned  was  for  not  appearing.  In  Com.  Dig.,  "  Pleader"  (C.  48),  it 
is  said,  "  it  is  sufficient  that  the  breach  be  assigned  in  the  words  of  the  covenant, 
promise,  &c.  : "  also  "  covenant  by  an  apprentice  for  not  finding  victuals  et  alia 
necessaria,  in  the  words  of  the  covenant,  is  sufficient."  If  the  party  is  bound  to  do  all, 
then  the  word  "  and  "  may  be  used,  but  otherwise  if  not  bound  to  do  all.  [Parke,  B. 
This  breach  is  not  good,  unless  the  meaning  of  the  condition  be  that  all  shall  be  done 
at  the  first  County  Court.] 

Gray,  in  reply.  It  is  not  contended  that  the  breach  is  bad  for  duplicity.  The 
plaintiff  has  not  assigned  as  distinct  breaches  that  the  defendant  did  not  appear  at  the 
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next  County  Court,  and  that  he  did  not  prosecute  with  effect,  but  the  substance  of 
the  breach  is,  that  he  did  not  prosecute  with  effect  at  the  next  County  Court.  It  is 
not  inconsistent  with  the  breach  as  worded,  that  the  defendant  may  have  appeared  at 
the  next  Court,  and  then  taken  some  steps  in  the  suit,  and  if  so,  the  condition  required 
by  the  statute  would  not  be  broken,  the  suit  being  still  pending.  The  suit  may  have 
subsequently  been  prosecuted  with  effect. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (His  Lordship  stated  the  pleadings,  and  continued  :)  The  difficulty 
in  this  case  has  arisen  from  the  improper  form  in  which  the  condition  of  the  replevin 
bond  has  been  drawn  :  viz.,  to  appear  at  the  then  next  County  [487]  Court,  and  then 
and  there  to  prosecute  his  suit  with  effect.  The  form  of  the  condition  should  have 
pursued  the  words  of  the  act,  11  Geo.  "2,  and  should  have  been  for  the  defendant 
John  Hanson  to  appear  at  the  then  next  County  Court,  and  prosecute  his  suit  with 
effect  and  without  delay.  Upon  the  condition  of  the  bond  in  the  form  in  which  it  is 
drawn,  the  question  first  arises,  what  is  its  meaning!  If  it  be  that  the  defendant  is  to 
appear  at  the  then  next  Court,  and  at  that  Court  prosecute  his  suit  to  a  not  unsuccessful 
termination  (which  is  the  true  import  of  the  term  "  with  effect  "),  the  breach  is  properly 
assigned,  and  that  Mr.  Gray,  who  argued  very  ably  for  the  defendant,  admitted.  If, 
however,  the  true  meaning  of  the  condition  is  that  he  shall  appear  at  the  next  County 
Court,  and  then  and  theie  prosecute  his  suit,  that  is,  begin  to  prosecute  it,  and  after- 
wards prosecute  it  with  effect,  then  the  breach  is  improperly  assigned,  for  it  is  consistent 
with  the  averments  in  that  breach,  that  the  suit  may  have  been  begun  at  the  first 
County  Court,  and  though  not  terminated  at  that  Court,  may  still  continue  i  and  then 
the  condition  has  not  been  broken.  And  we  think  that  such  is  the  true  meaning  of 
the  condition  :  for  if  we  do  not  so  construe  it,  the  consequence  would  be,  that  the  bond 
would,  under  ordinary  circumstances,  certainly  be  forfeited  on  the  day  after  the  first 
County  Court  should  be  held,  as  it  would  be  impossible  for  the  defendant,  according 
to  the  course  of  the  County  Court  to  levy  his  plaint,  issue  a  summons,  and  make  it 
returnable,  and  proceed  to  trial  or  judgment  in  one  day,  or  at  one  Court ;  and  though 
there  is  a  bare  possibility  of  the  penalty  being  saved  by  the  death  of  either  party 
before  the  first  Court,  or  the  abatement  of  the  suit  on  the  same  day  that  the  first 
Court  should  be  held  after  the  plaint  levied,  we  think  that  the  condition  is  to  be 
construed  with  reference  to  the  ordinary  course  of  a  suit,  aud  not  with  a  view  to  such 
remote  contingencies  ;  the  object  of  the  bond  [488]  being,  that  the  question  whether  the 
goods  were  rightly  taken  should  be  properly  litigated,  in  the  ordinary  way,  l)Ut  with 
reasonable  speed.  The  condition,  therefore,  ought  to  be  construed  in  the  sense  last 
attributed  to  it,  and  consequently  our  judgment  should  be  for  the  defendant.  But 
as  the  form  of  declaration  adopted  in  this  case  is  the  one  given  in  the  late  Mr.  Chitty's 
Pleadings,  vol.  2,  p.  173,  and  the  plaintiff  may  have  been  misled  by  it,  we  think  that 
he  may  amend  on  payment  of  costs. 

Leave  to  amend  accordingly. 


Wu.LiAM.s  V.  John  Morris,  David  Davies,  and  Others.  Exch.  of  Pleas.  June  3, 
1S41. — A  licence  is  not  implied  by  law  to  the  purchaser  of  goods,  (though  sold 
under  an  execution  or  distress,)  to  enter  upon  the  premises  of  the  former  owner 
and  take  them  away,  although  they  have  remained  there  with  his  assent.  To 
support  a  plea  of  leave  and  licence  to  an  action  of  trespass  for  taking  away  goods 
under  such  circumstances,  there  must  be  proof  of  an  express  agreement  that  the 
puchaser  should  enter  on  the  premises  and  t<ike  the  goods. — Qu;ere,  whether  there 
can  be  an  irrevocable  licence  to  enter  upon  land,  without  its  amounting  to  an 
interest  in  land,  which  therefore  can  pass  only  bv  deed. 

[S.  C.  11  L.  J.  E.K.  126.] 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  barn,  stable,  and  two 
closes  called  the  rickyard  and  the  foldyard,  breaking  to  ])ieces  locks  and  doors,  &c.,  and 
seizing  and  carrying  .away  the  plaintiff's  cattle  and  goods.  There  were  two  counts  in 
the  declaration,  the  first  for  a  trespass  on  the  1st  November,  1839,  the  second  for  a 
similar  trespass  on  the  .jth  February,  1840. 
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Pleas,  first,  not  guilty  :  secondly,  a  general  plea  of  leave  and  licence  ;  thirdly,  to  the 
first  count,  that  the  dwelling-house,  barn,  stable,  closes,  doors,  &c.,  cattle,  goods,  and 
chattels  in  that  count  mentioned  were  not,  nor  was  any  of  them,  nor  was  any  part 
thereof,  the  dwelling-house,  &c.  &c.  of  the  plaintift',  modo  et  forma :  fourthly ;  a 
similar  plea  to  the  second  count.  The  plaintift'  joined  issue  on  the  first,  third,  and 
fourth  pleas,  and  to  the  second  replied  de  injuria,  on  which  also  issue  was  joined. 

At  the  trial  before  "Williams,  J.,  at  the  last  Denbighshire  assizes,  the  following 
facts  appeared : — 

The  plaintift",  who  occupied  a  small  farm  in  the  parish  of  [489]  Abergele,  in 
Denbighshire,  being  indebted  to  one  Koberts  in  a  sum  of  about  bOl.,  was  sued  by 
him  to  1  judgment,  and  in  November,  1S39,  a  fieri  facias  issued  against  him,  under 
which  the  cattle,  corn,  hay,  &c.,  and  other  goods  on  his  premises,  were  taken  in 
execution.  The  sherift"  being  about  to  proceed  to  a  sale,  the  plaintiff  applied  to  the 
defendants  Morris  and  Davies,  who  were  farmers  in  the  neighbourhood,  to  befriend  him 
by  buying  in  goods  at  the  sale,  and  giving  him  a  short  time  for  the  repayment  of  the 
nioney  advanced  for  that  purpose.  The  defendants  accordingly  attended  at  the  sale, 
on  the  6th  and  7th  of  December,  1839,  and  bought  in  their  own  names,  Morris  to 
the  amount  of  721.  9s.  lid.,  and  Davies  to  the  amount  of  91.  9s.  5d.,  making 
together  811.  19s.  4d.  ;  the  whole  proceeds  of  the  sale  being  1001.  Is.  4d.  One  of 
the  conditions  of  the  sale  was,  that  the  property  purchased  was  to  be  paid  for 
immediately,  and  taken  oft'  the  premises,  but  if  left  there,  to  be  at  the  risk  of  the 
purchaser.  "  Evidence  was  given  of  statements  made  by  both  these  defendants  at  the 
time  of  the  sale,  that  they  were  buying  for  the  plaintift',  in  consequence  of  which 
several  persons  refrained  from  bidding  for  some  of  the  articles  put  up  to  sale.  All 
the  cattle  and  goods  so  bought  by  the  defendants  remained  on  the  premises,  and  in 
the  possession  "of  the  plaintiff,  but  the  defendants  disposed  of  several  quantities  of 
coin  and  beans,  and  a  few  other  articles,  to  different  purchasers,  who  paid  the  defen- 
dants for  them.  About  a  week  after  the  sale,  the  defendants  Morris  and  Davies 
came  to  the  plaintift's  house,  telling  him  they  wanted  some  understanding  about  the 
property  bought  in  at  the  sale  ;  that  they  wanted  no  profit,  but  he  ought  to  pay  them 
interest  on  the  amount  they  had  purchased  for  him.  The  plaintift'  promised  that  they 
should  have  the  money  in  two  months  from  the  time  of  the  sale,  with  which  they 
expressed  themselves  satisfied.  A  short  time  afterwards,  an  account  was  drawn  out  as 
between  the  defendant  Morris  and  the  plaintift',  on  the  debit  [490]  side  of  which  were 
placed  the  sums  paid  by  Morris  and  Davies  at  the  sale,  together  with  an  item  of  11. 
for  interest  to  the  7th  February,  1840,  and  on  the  credit  side  dift'erent  sums  received 
bv  them  for  the  corn,  beans,  &c.,  sold  subsequently  to  the  sale,  and  shewing  a  balance 
oi'  upwards  of  251.  due  from  the  plaintiff  to  the  defendants.  At  the  same  time,  the 
articles  bought  by  the  defendants  which  still  remained  on  the  premises,  were  marked 
with  their  names  in  the  plaintift"s  presence.  On  the  23d  January,  1840,  the  same 
two  defendants  came  again  to  the  plaintift's  house,  when  the  account  was  read  over,, 
and  the  defendants  required  that  the  plaintift'  should  find  sureties  for  the  repayment 
of  the  money,  and  on  his  stating  that  he  was  unable  to  do  so,  said  they  should  take 
the  u-oods  away  :  and  after  considerable  discussion  and  negotiation,  they  accordingly, 
assisted  by  the  other  defendants,  broke  open  several  of  the  farm  gates,  and  the  barn, 
door,  and  took  away  the  horses  from  the  stable,  together  with  several  carts  and 
harrows,  some  hay,  vetches,  &o.  On  the  .^th  February,  they  came  again  to  the 
premises,  broke  open  the  door  of  the  house,  which  the  plaintift'  had  bolted  against 
them,  and  took  away  all  the  rest  of  the  cattle  and  goods  left  from  the  sale.  Some 
evidence  was  given  to  shew  that  certain  articles  of  small  value  were  also  carried  away 
by  the  defendants,  which  had  not  been  put  up  at  the  sale.  For  the  defendants,  it 
w'as  contended  that  the  goods  were  bona  fide  purchased  by  them,  subject  only  to  an. 
ai^i'eement  that  the  plaintift'  might  repurchase  them  within  a  reasonable  time,  and  that 
under  the  circumstances  the  defendants  were  entitled  to  enter  and  retake  them.  The 
learned  Judge,  in  summing  up,  left  it  to  the  jury  to  say,  first,  whether  the  goods 
were  bought  by  the  defendants  out  and  out,  so  that  the  property  in  them  passed  out 
of  the  plaintift';  and  secondly,  whether  any  articles  were  taken  away  by  the  defen- 
dants which  were  not  includecl  in  the  sale  :  and  with  respect  to  the  plea  of  leave  and 
licence,  he  expressed  his  [491]  opinion  that  it  was  entirely  unsupported  by  the 
evidence.     The  jury  found  a  verdict  for  the  plaintiff,  damages  40s. 

In  Easter  Term,  Townsend  obtained  a  rule  nisi  for  a  new  trial,  ou  the  ground  that 
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the  learned  Judge  had  misdirected  the  jury  as  to  the  issue  on  the  [jlea  of  leave  and 
licence  ;  citing  lyood  v.  Manlcy  (11  Ad.  &  EH.  .34: ;  3  P.  &  D.  5) :— against  which 

Jervis  and  Welsby  now  shewed  cause.  The  jury  could  only  have  found  for  the 
plaintiff  upon  one  of  two  grounds  :  either  that  there  was  not  a  bonS,  fide  transfer  of 
the  property  in  the  goods  to  the  defendants  at  the  sale,  or  that  they  took  away  some 
articles  not  included  in  the  sale.  The  smallness  of  the  damages  leads  i-ather  to  the 
latter  conclusion.  In  either  case,  the  plaintiff  is  clearly  entitled  to  retain  his  verdict. 
But  even  if  there  was  a  bona  fide  transfer  to  the  defendants  of  all  the  goods  taken, 
yet  the  supposed  leave  and  licence  could  not  apply  to  the  trespasses  in  breaking  the 
doors  of  the  house,  barn,  &c.  The  case  of  Wood  v.  Manleij  is  altogether  distinguishable 
from  the  present.  There  the  plaintiff's  goods  were  sold  under  a  distress,  one  of  the 
conditions  of  sale  being,  "that  the  purchasers  might  let  the  hay  and  corn  remain  upon 
the  premises  until  the  Lady  Day  following,  if  thej'  required  it,  and  were  to  have  the 
use  of  the  plaintiff's  barns  to  thrash  out  the  corn,  and  to  enter  on  the  premises  as 
often  as  they  thought  proper,  to  remove  such  hay  and  corn."  The  defendant  in  that 
case,  therefore,  bought  under  the  express  agreement  that  he  should  have  the  right 
for  a  certain  time  to  enter  upon  the  premises  and  take  the  goods.  No  such  agree- 
ment appeared  in  the  present  case.  Here,  moreover,  it  was  clear  upon  the  evidence, 
especiallv  from  the  item  of  interest  set  down  by  the  direction  of  the  defendants,  that 
payment  was  not  to  be  made  to  them  until  two  months  after  the  sale ;  they  had, 
therefore,  at  all  events,  no  right  to  take  the  goods  within  that  period. 

[492]  Fvelly  and  Townsend,  in  support  of  the  rule.  If  upon  the  evidence  the 
jury  had  distinctly  found  that  goods  were  taken  away  by  the  defendants  which  were 
not  included  in  the  sale,  undoubtedly  they  could  not  have  complained  of  a  misdirection  ; 
but  the  jury  probably  found  nominal  damages  on  the  ground  that  the  plaintift"s  house 
was  forcibly  invaded,  although  they  believed  that  the  goods  belonged  to  the  defen- 
dants. Under  the  circumstances  of  this  case,  as  soon  as  the  plaintiff'  agreed  that  the 
goods  should  remain  upon  his  premises,  there  was  a  licence  in  law  to  the  defendants 
to  enter  and  i-etake  them  in  case  of  nonpayment  of  the  price,  which  licence  was 
irrevocable.  [Parke,  B.  To  bring  the  case  within  JFuod  v.  Manley,  you  must  make 
out  an  agreement  for  valuable  consideration,  co-extensive  with  the  trespasses.  What 
consideration  was  there  here?]  The  leaving  of  the  goods  on  the  plaintiff"s  premises 
foi'  his  benefit  and  accommodation.  In  IVaod  v.  Manlei/,  there  was  no  valuable  con- 
sideration whatsoever  given  to  the  plaintiff':  the  goods  remained  on  the  premises  for 
the  sole  benefit  of  the  pui'chasers  :  the  present  case  is  therefore  stronger  than  that. 
The  eases  of  IVehb  v.  /^afer/ifts^er  (Palmer,  71  ;  Poph.  151  ;  2  Roll.  Kep.  152),  Tai/ler 
V.  IVaters  (7  Taunt.  384),  and  others,  shew  that  a  licence  to  enter  on  land,  in  con- 
sequence of  which  the  licensee  has  incurred  expense,  or  suffered  detriment,  is  irrevoc- 
able. [Parke,  B.  Considerable  doubt  has  been  thrown  on  the  authority  of  those 
cases  in  a  very  leai'ned  work,  Messrs.  Gale  and  Whatley's  Treatise  on  the  Law  of 
Easements  (page  42  et  .seq.).  But,  at  all  events,  you  cannot  support  this  general  plea 
of  leave  and  licence  except  by  an  express  agreement,  of  which  I  see  no  proof  in  the 
present  case.  How  far  the  facts  might  have  been  a  defence  if  they  had  been  pleaded 
specially,  I  give  no  opinion.]  There  is  a  presumed  licence  in  law,  under  the  circum- 
stances which  were  proved  in  this  case. 

[493]  Pakke,  B.  I  think  no  ground  has  been  laid  for  a  new  trial.  I  am  not 
satisfied  that  this  point  was  distinctly  made  at  the  trial  :  but  at  all  events,  there  was 
no  evidence  of  a  bargain  by  the  plaintiff,  for  good  consideration,  to  allow  the  defendants 
to  enter  upon  his  premises  and  take  the  goods,  if  they  were  not  paid  for  within  a  given 
time.  In  IVood  v.  Manley,  there  was  proof  of  an  express  agreement  that  the  piu'chasers 
of  the  goods  might  enter  upon  the  premises  when  they  pleased,  in  older  to  remove  them. 
Here  the  plaintiff's  case  was,  that  the  goods  were  not  bought  by  the  defendants  at  all, 
but  that  they  were  acting  merely  as  his  agents.  \\'ith  respect  to  the  cases  which  have 
been  referred  to,  much  doubt,  as  I  have  already  observerl,  has  been  thrown  upon  their 
authority  in  a  recent  work  of  great  ability  and  learning  ;  and  it  certainly  strikes  one 
as  a  strong  proposition  to  say  that  such  a  licence  can  be  irrevocable,  unless  it  amount 
to  an  interest  in  land,  which  must  therefore  be  conveyed  by  deed.  It  is  not  necessary, 
however,  to  decide  that  point  in  the  present  case  :  it  is  sufiicient  to  say  that  there  is 
no  proof  of  any  agreement  by  which  the  defendants  were  authorized  to  enter  upon  the 
plaintiff's  premises  and  take  the  goods.     The  rule  must  therefore  be  discharged. 

The  other  Barons  concurred. 

liule  discharged. 
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[494]  Charles  Marston  i^  Allen.  Exch.  of  Pleas.  May  22,  1841.— Declaration 
on  a  bill  of  exchange  drawn  by  J.  H.  upon  and  accepted  by  the  defendant,  alleging 
that  J.  H.  indorsed  it  to  E.  M.,  and  E.  JNI.  indorsed  it  to  the  plaintiff.  Plea,  that 
J.  H.  did  not  indorse  the  bill  to  E.  M.  At  the  trial,  J.  H.  proved  that  the  name 
J.  H.  written  on  the  back  of  the  bill  was  written  by  himself ;  that  he  had  received 
the  bill  as  the  accountant  to  the  Imperial  Bank,  for  a  debt  due  to  the  bank,  and 
that  after  writing  his  name  on  it  he  had  delivered  it  to  W.  M.,  who  was  also 
employed  in  the  bank,  to  be  kept  by  him  for  the  bank.  E.  M.  proved  that  he 
had  received  the  bill  from  W.  M.,  as  he  said,  for  value,  and  indorsed  and  delivered 
it  for  value  to  his  father,  the  plaintiff.  The  defendant  proposed  to  controvert  this, 
and  to  shew  that  both  E.  M.  and  the  plaintiff  received  the  bill  with  full  knowledge 
of  the  fraud  committed  by  AY.  II.  in  handing  over  the  bill.  The  learned  Judge 
rejected  this  evidence  as  inadmissible  under  the  plea  denying  J.  H.'s  indorsement, 
and  the  plaintiff'  obtained  a  verdict : — Held,  on  motion  for  a  new  trial,  that  the 
evidence  tendered  ought  to  have  been  received,  as,  if  the  facts  stated  had  been 
fully  proved,  the  jury  ought  to  have  found  for  the  defendant  on  the  issue  that 
J.  H.  did  not  indorse  the  bill  to  E.  M.,  for  although  there  was  an  indorsement 
on  the  bill,  there  was  no  valid  delivery  by  J.  H.,  or  by  any  authority  from  him, 
and  so  no  complete  transfer  by  indorsement  to  E.  M. 

[S.  C.  1  Dowl.  (N.  S.)  442 ;  11  L.  J.  Ex.  122.     Referred  to,  Bradlauqh  v.  De.  Bin, 
1868,  L.  K.  3  C.  P.  -543  ;  Arnold  v.  Cheque  Bank,  1876,  1  C.  P.  D.  584.] 

Assumpsit  on  a  bill  of  exchange  for  £100,  di-awn  by  one  John  Harrop  upon  and 
accepted  by  the  defendant,  payable  two  months  after  date  to  his  own  order ;  and  the 
declaration  averred  that  the  said  John  Harrop  then  indorsed  the  same  to  one  Edward 
Marston,  and  the  said  Edwaid  Marston  then  indorsed  it  to  the  plaintiff. 

Pleas,  1st,  that  the  defendant  did  not  accept  the  bill ;  secondly,  that  the  said  John 
Harrop  did  not  indorse  the  said  bill  of  exchange  to  the  said  Edward  Marston  ;  thirdly, 
that  Edward  Marston  did  not  indorse  the  l}ill  to  the  plaintiff.     Issue  thereon. 

At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  Sittings  after  last  Hilary  Term, 
Harrop,  the  drawer  of  the  bill,  was  called,  and  he  proved  that  the  name  John  Harrop, 
on  the  back  of  the  bill,  was  in  his  own  hand-writing.  He  stated,  on  cross-examination, 
that  he  was  the  accountant  to  the  Imperial  Bank,  and  that  he  had  received  the  bill  in 
question  as  an  officer  of  the  bank,  for  a  debt  due  to  the  bank  :  that  after  writing  his 
name  upon  the  bill,  he  had  delivered  it  to  a  person  named  William  Marston,  also 
employed  in  the  bank,  to  be  kept  by  him  in  safe  custody  for  the  bank,  whose  property 
it  was.  Edward  Marston  was  then  called,  and  he  proved  that  be  had  received  the  bill 
from  William  Marston,  as  he  stated,  for  value,  and  that  he  had  indorsed  and  delivered 
it  for  value  to  the  plaintiff,  who  was  his  father.  The  counsel  for  the  defendant,  in 
answer  to  this  evidence,  proposed  to  shew  that  both  Edward  Marston  [495]  and  the 
plaintiff  received  the  bill  with  full  knowledge  of  the  fraud  committed  by  William 
Marston,  in  handing  over  the  bill  to  them.  The  learned  Judge,  however,  was  of 
opinion  that  the  evidence  was  inadmissible  under  the  plea  denying  Harrop's  indorse- 
ment, and  rejected  it  accordiuglv.  and  the  plaintiff  obtained  a  verdict.  E.  V.  Williams 
having,  in  Hilary  Term  last,  obtained  a  rule  to  shew  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  this  evidence  was  improperl}-  rejected, 

W.  H.  Watson  shewed  cause  in  Easter  Term  (April  23).  The  question  in  this 
case  arises  on  the  simple  issue,  whether  Harrop  indorsed  the  bill  to  Edward  Marston. 
The  evidence  tendered  was  that  the  indorsement  was  obtained  under  circumstances  of 
fraud,  of  which  the  indorsee  was  cognizant  at  the  time.  But  the  onlv  question  to  be 
tried  on  this  issue  was,  whether  Harrop  had  in  point  of  fact  indorsed  the  bill ;  and 
therefore  that  evidence  was  inadmissible,  and  was  properly  rejected  at  the  trial.  The 
rule  of  H.  T.,  4  Will.  4,  R.  1,  s.  3,  is  that  "in  every  species  of  assumpsit,  all  matters 
in  confession  and  avoidance,  including  not  only  those  by  way  of  discharge,  but  which 
shew  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  shall  be  specially  pleaded."  According  to  that  rule,  when  the 
indorsement  is  obtained  by  fraud,  it  must  be  answered  by  a  special  plea ;  and  that  is 
the  very  defence  attempted  to  be  set  up  in  the  present  case.  It  is  not  open  to  the 
defendant  to  set  up  that  defence  under  these  pleadings.  [Alderson,  B.  The  giving 
the  bill  to  the  party  for  safe  custody  is  not  an  indorsement.     By  so  doing  the  other 
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does  not  indotse  it  to  him.  If  I  indorse  a  bill,  and  it  is  stolen  from  me,  is  it  not  eiiougb 
for  me  to  say,  I  did  not  indorse  it  for  the  purpose  of  passing  it  ?]  No  doubt  it  is  a  good 
defence  if  the  party  took  it  with  a  knowledge  of  the  circumstances,  but  such  a  defence 
must  be  pleaded  specially.  [Alderson,  B.  Is  it  [496]  an  indorsement?  Is  not  the 
meaning  of  "  indorsed  "  "  transferred  by  indorsement  ? "]  No  ;  the  writing  is  the 
indorsement  in  fact ;  the  circumstances  under  which  it  is  made  are  extrinsic.  The 
efl'ect  of  allowing  such  a  defence  to  be  set  up  under  this  plea,  would  be  a  direct 
violation  of  the  new  rules  ;  and  parties  must  come  in  every  case  prepared  to  prove 
the  circumstances  under  which  the  bill  passed,  and  the  consideration  which  the  holder 
gave  for  the  bill.  The  words  of  the  rule  seem  to  refer  to  an  indorsement  in  fact,  but 
which  is  void  on  the  ground  of  fraud  :  and  that  is  the  defence  in  the  present  case  : 
that  although  Harrop  indorsed  his  name  upon  the  bill,  such  indorsement  was  void  on 
the  ground  of  fraud.  The  defendant  cannot  set  it  up  as  a  limited  or  restricted  indorse- 
ment, for  a  limited  indorsement  must  be  expressed  to  be  so  on  the  face  of  the  bill,  and 
when  it  is  so  indorsed,  it  does  not  affect  third  parties,  unless  the  terms  are  complied 
with  :  Sigoui-ney  v.  Uoiid  (8  B.  &  Cr.  622  ;  3  Man.  &  Ky.  38),  Edie  v.  The  Eaxt  India 
Company  (2  Burr.  1227) ;  and  Mr.  Koscoe,  in  observing  on  those  cases,  says  (Koscoe  on 
Bills,  387),  "So  in  France  the  holder  may,  by  a  restrictive  indorsement,  prevent  the 
indorsee  from  transferring  the  bill."  What,  by  the  law  of  merchants,  is  an  indorse- 
ment ?  It  is  the  wiiting  the  name  on  the  bill.  [Alderson,  B.  For  any  purpose  which 
is  to  be  carried  into  effect  by  a  transfer  of  the  bill.]  This  may  be  a  defence,  but  it 
should  be  set  forth  on  the  record.  [Alderson,  B,  Would  not  that  be  putting 
something  on  the  record  which  was  contradictory !]  If  the  law  be  as  is  contended 
for  on  the  other  side,  parties  must  come  to  trial  prepared  to  prove  every  fact  attending 
the  indorsement.  The  meaning  of  the  rule  is,  that  the  indorsement,  as  respects  third 
parties,  is  the  hand-writing  on  the  bill ;  though  not  so  as  respects  the  immediate  parties 
to  it,  as  in  the  case  of  an  accommodation  bill.  But  when  a  bill  is  in  the  hands  [497] 
of  a  third  party,  fraud  must  be  shewn  in  order  to  defeat  his  title,  and  that  must  be 
pleaded.  In  Adams  v.  Jones  (4  P.  &  D.  474),  where  to  a  declaration  against  the  acceptor 
of  a  bill  of  exchange  indorsed  by  the  drawer  to  the  plaintiff,  the  defendant  pleaded 
that  he  accepted  it  on  account  of  a  debt  due  from  him  to  the  drawer ;  that  the  drawer 
indorsed  it  in  blank,  and  delivered  it  to  the  plaintiff  as  agent  for  one  Roberts,  for  the 
purpose  that  the  jjlaintiff  should  deliver  it  to  Roberts,  in  payment  of  a  debt  due  from 
the  di-awer  to  Roberts  ;  that  the  plaintiff  gave  no  consideration  for  it,  and  wrongfully 
retained  it  in  breach  of  his  duty  as  Roberts'  agent ;  that  Roberts  claimed  to  be  entitled, 
and  dissented  from  the  plaintiff's  suing ;  it  was  held  that  the  plea  amounted  to  a 
constructive  denial  of  the  alleged  indorsement  to  the  plaintiff',  and  was  therefore 
good  after  verdict :  the  Court,  however,  expressed  a  doubt  whether  the  plea  would 
have  been  good  on  special  demuirer.  [Alderson,  B.  What  the  defendant  will 
probably  contend  is,  that  if  these  facts  were  extended  on  the  record,  they  would  not 
shew  any  thing  amounting  to  an  indorsement.]  It  would  clearly  be  an  indorsement 
in  the  hands  of  a  bona  tide  holder.  In  the  notes  to  Jervis's  Rules,  p.  128,  it  is  said, 
in  referring  to  the  cases  decided  with  reference  to  the  rule  H.  T.  4  Will.  4,  R.  I.,  s.  3, 
"  If  the  defence  be  that  the  bill  or  note  was  drawn,  indorsed,  or  accepted,  by  way  of 
accommodation,  or  that  it  was  obtained  by  fraud,  or  under  any  ciicumstances  which 
disentitle  the  plaintiff'  to  sue  upon  it,  this  defence  must  be  pleaded  specially."  Now, 
this  defence  being  that  the  bill  was  obtained  under  circumstances  of  fraud,  it  ought 
therefore  to  have  been  pleaded,  that  the  principles  of  the  rules  may  be  carried  out. 

E.  V.  Williams,  contra.  At  the  common  law  this  would  have  been  the  only  proper 
plea,  and  the  new  rules  do  not  [498]  aH'ect  that  mode  of  pleading.  If  the  circum- 
stances had  been  pleaded  specially,  the  plea  would  have  been  bad  as  amounting  to  an 
argumentative  denial  of  the  indorsement.  Perhaps  this  defence  might  have  been 
pleaded  by  giving  express  colour,  but  a  party  is  never  bound  to  give  express  colour. 
As  to  the  argument  of  the  hai-dship  upon  the  ))laintiff'by  being  called  upon  by  surprize 
at  the  trial  to  meet  such  a  defence,  if  the  paity  is  not  a  bona  iide  holder,  he  must 
know  it.  The  rule  as  to  pleading  matters  specially  is  not  so  general  as  has  been  con- 
tended. It  has  been  decided  since  the  new  rules,  that,  in  trover  In'  the  assignee  of  a 
bankrupt,  a  plea  that  the  plaintiff'  is  not  assignee  puts  in  issue  the  petitioning  creditor's 
delit  and  the  act  of  bankruptcy  :  Butler  v.  IJohson  (4  Biiig.  N.  C.  2i)0  ;  5  Scott,  79S). 
So  also,  pleas  that  the  plaintiti's  are  not  assignees,  and  were  not  possessed  as  assignees, 
have  lieen  held  to  put  in  issue  the  trading,  the  petitioning  creditor's  debt,  and  the  act 
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of  bankruptcy :  BucMon  v.  Frost  (8  Ad.  &  Ell.  844  ;  1  P.  &  D.  102).  So  in  Nicolh  v. 
Badard  (2  C.  M.  &  R.  659),  it  was  held  that  the  plea  of  no  property  in  the  plaintiff 
means  no  property  as  against  the  defendant.  And  in  Ashlnj  v.  Minett  (8  Ad.  &  Ell. 
121  ;  1  Nev.  &  P.  231),  where,  in  trespass  for  taking  the  plaintiff's  goods,  the  defendant 
pleaded  that  the  goods  were  not  the  plaintiff's  ;  the  plaintiff  proved  that  the  sheriff' 
had  seized  goods,  the  property  of  B.,  under  an  execution  against  B.,  and  had  sold  them 
to  him,  the  plaintiff;  it  was  held  that  the  defendant  might  shew,  on  the  is.sue  joined, 
that  the  sale  was  fraudulent  as  against  creditors  ;  that  he  himself  had  taken  the  goods 
under  an  execution  against  B.,  and  that  this  was  the  alleged  trespass.  He  also  cited 
Carnahy  v.  IVelhy  (8  Ad.  &  Ell.  872  ;  1  P.  &  D.  98).  What  is  the  meaning  of  the 
averment  in  the  declaration,  that  Harrop  indorsed  the  bill  to  Edward  Marston  ?  It  is 
that  he  indorsed  and  delivered  it.  The  traverse  in  the  plea,  therefore,  is  not  merely 
of  the  fact  [499]  that  Harrop  wrote  his  name  on  the  back  of  the  bill,  but  that  he 
transferred  it  by  delivery.  It  is  not  necessary,  in  a  declaration  on  a  bill,  to  state  the 
delivery  of  it;  that  is  included  in  the  allegation  that  the  defendant  accepted  it,  as 
was  decided  in  Churclnll  v.  Gardiner  (7  T.  R.  .596),  and  Smith  v.  M'Clure  (5  East,  476). 
And  in  the  former  case  the  Court  said,  "  If  the  maker  did  not  intend  to  put  the  bill 
into  circulation  when  he  made  it,  it  would  be  open  to  the  defendant  to  make  that 
defence  on  the  plea  of  the  general  issue."  In  Cox  v.  Troy  (5  B.  &  Aid.  474),  where 
the  defendant,  having  once  written  his  acceptance  with  the  intention  of  accepting  a 
bill,  afterwards  changed  his  mind,  and  before  it  was  communicated  to  the  holder,  or 
the  bill  delivered  back  to  him,  obliterated  his  acceptance,  it  was  held  that  he  was  not 
bound  as  acceptor.  That  shews  that  "  indorsement"  does  not  mean  merely  the  putting 
the  name  on  the  bill.  Brind  v.  Hampshire  (1  M.  &  W.  372)  is  another  authority  to 
shew  that  the  meaning  of  an  indoi'sement  is  not  the  mere  writing  on  the  bill,  but  a 
delivery  over  to  the  indorsee.  Suppose  I  give  a  bill  to  a  person  to  carry  to  the  bank 
for  me,  and  he  sues  me  upon  it,  would  it  be  necessary  for  me  to  plead  that  I  did  not 
mean  to  give  him  any  property  in  it  ?  Would  it  not  be  enough  to  say,  I  did  not 
indorse  it  to  himi  In  Thompson  v.  Giles  (2  B.  &  Cr.  422),  a  customer  was  in  the  habit 
of  indorsing  and  paying  into  his  bankers'  hands  bills  not  due,  which,  if  approved,  were 
immediately  entered  (as  bills)  to  his  credit  to  the  full  amount,  and  he  was  then  at 
liberty  to  draw  for  that  amount  by  cheques  on  the  bank.  The  customer  was  charged 
with  interest  upon  all  cash  payments  to  him  from  the  time  when  they  were  due  and 
paid,  and  had  credit,  on  interest,  upon  cash  paid  into  the  bank  from  the  time  of  the 
payment,  and  upon  bills  paid  in  from  the  time  when  the  amount  of  them  was  received. 
The  bankers  paid  away  such  bills  to  their  customers  as  they  [500]  thought  fit.  The 
liankers  having  become  bankrupts,  it  was  held  that  the  customers  might  maintain 
trover  against  their  assignees  for  bills  paid  in  by  him,  and  remaining  in  specie  in  their 
hands,  the  cash  balance,  independently  of  the  bills,  being  in  favour  of  the  customer  at 
the  time  of  the  bankruptcy.  There  it  was  held  that  the  property  in  the  bills  did  not 
pass.  In  Goggerty  v.  Ciithliert  (2  New  Rep.  170),  where  a  bill  was  drawn  by  one  P.  in 
favour  of  the  plaintiff,  who,  having  got  it  accepted,  indorsed  it  to  himself,  and  put  it 
into  the  hands  of  D.,  for  the  purpose  of  getting  it  negotiated,  and  raising  money  upon 
it  for  his,  the  plaintiff's,  benefit;  but  D.,  instead  of  getting  it  discounted,  gave  it  to 
his  brother,  from  whom  it  came  into  the  hands  of  the  defendant  two  years  after  it 
became  due  ;  it  was  held  that  the  plaintiff  was  entitled  to  recover  back  the  bill  from 
the  defendant  in  trover ;  that  the  delivery  of  the  bill  not  being  absolute,  but  con- 
ditional, was  in  the  nature  of  an  escrow.  So,  in  Cranch  v.  JFhite{l  Bing.  N.  C.  414), 
where  R.,  being  employed  to  procure  a  bill  of  exchange  to  be  discounted  for  the 
plaintiff',  instead  of  doing  so,  indoi'sed  it,  and  placed  it  in  the  hands  of  the  defendant, 
who  was  clerk  to  a  creditor  of  R.,  and  who  carried  the  bill  to  R.'s  account  with  his 
creditor ;  and  afterwards,  though  apprised  of  the  ciicumstances  under  which  R.  held 
the  bill,  refused  to  restore  it ;  it  was  held  that  the  plaintiff  was  entitled  to  recover  in 
trover.  If  this  action  had  been  brought  by  William  Maivston,  who  claimed  the  bill 
from  Harrop,  it  would  not  have  been  necessary  to  plead  that  there  was  no  indorsement 
to  him.  Then  does  it  make  any  difference  that  the  person  who  obtained  it  fraudulently 
from  him  had  fraudulently  transferred  it?  Where  there  is  a  bona  fide  holder,  who 
has  paid  value  for  the  bill,  the  parties  to  the  bill  are  estopped  from  disputing  his  title  ; 
but  as  soon  as  you  shew  that  he  has  notice  of  the  fraud,  the  estoppel  is  at  an  end  :  it 
becomes  then  a  mere  matter  of  fact.  Although  a  party  may  plead  an  estoppel  by 
deed,  he  [501]  cannot  plead  an  estoppel  in  pais,  because  that  will  immediately  shew 
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that  he  is  pleading  matter  of  evidence.  In  Hazard  v.  TrcadweU  (1  Stra.  506),  where 
the  defendant,  being  known  to  a  tradesman,  sent  a  person  to  him  for  goods  on  trnst, 
.uid  afterwards  paid  for  them,  and  a  second  time  sent  the  same  person  with  ready 
money,  who  received  the  goods,  but  did  not  pay  for  them,  it  was  held  that  the  master 
was  estopped  from  disputing  that  he  had  authority  to  order  the  goods,  as  by  sending 
him  for  goods  on  trust  the  tirst  time,  and  paying  for  them,  he  had  given  him  credit, 
so  as  to  charge  himself  upon  the  second  contract.  But  if  the  plaintiff  had  shewn  that 
the  tradesman  had  notice  of  this,  he  would  not  be  liable.  Such  a  defence  could  not, 
liowever,  be  pleaded  specially,  as  it  would  be  matter  of  evidence.  Where  a  bill  is 
drawn  by  one  partner  in  fraud  of  his  copartners,  they  are  estopped  from  saying  that 
it  is  not  their  bill,  unless  they  can  shew  that  the  bill  was  so  drawn  to  the  knowledge 
of  the  party  in  whose  favour  the  bill  was  drawn  ;  but  such  a  defence  could  not  be 
jileaded.     Adams  v.  Jones,  if  not  extra-judicial,  is  precisely  in  point. 

Cur.  adv.  vnlt. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldekson,  B.  This  was  a  case  tried  at  the  Westminster  Sittings  in  last  Hilary 
Term,  Ijefore  my  Brother  Rolfe,  and  was  argued  in  the  last  term  before  my  Brothers 
(Uirney  and  Kolfe  and  myself.  The  declaration  was  upon  a  bill  of  exchange  drawn 
by  John  HaiTop  upon  and  accepted  by  the  defendant,  and  indorsed  by  John  Harrop 
to  Edward  Marston,  and  by  J-Cdward  Marston  to  the  plaintiff. 

The  only  plea  to  which  it  will  be  necessary  to  refer  was  the  second,  by  which  the 
defendant  denied  the  indorsement  by  John  Harrop  to  Edward  Marston. 

At  the  trial,  the  plaintiff  called  John  Harrop,  who  proved  [502]  that  the  name, 
John  Harrop,  written  on  the  back  of  the  bill,  was  written  by  himself.  He  stated  on 
cross  examination,  that  he  was  the  accountant  to  the  Imperial  Bank,  and  that  he  had 
leceived  the  bill  as  an  officer  of  the  bank  for  a  debt  due  to  the  bank,  and  had,  after 
writing  his  name  thereon,  delivered  it  to  another  person  of  the  name  of  William 
-Marston,  also  employed  in  the  bank,  to  be  kept  by  him  in  safe  custody  for  the  bank 
to  whom  it  belonged.  Edward  Marston  then  was  called,  and  it  appeared  that  he  had 
received  the  bill  from  William  Marston,  as  he  said,  for  value,  and  that  he  had  indorsed 
and  delivered  it  for  value  to  his  father  the  plaintiff. 

On  the  part  of  the  defendant,  however,  it  was  proposed  to  controvert  this,  and  to 
shew  that  both  Edward  Marston  and  the  plaintiff,  his  father,  received  the  bill  with 
full  knowledge  of  the  fraud  committed  by  William  Marston  in  handing  over  the  bill 
to  them,  contrary  to  his  duty  to  the  bank. 

My  learned  Brother  rejected  this  evidence,  as  inadmissible  under  the  plea  denving 
Ilarrop's  indorsement ;  and  the  cjuestion  is,  whether  in  so  doing  he  was  right. 

On  the  argument,  it  was  very  strongly  urged  by  Mr.  Watson,  that,  to  admit  this 
evidence,  would  be  contrary  to  the  new  rules  of  pleading.  But  it  appears  to  us  that 
the  new  rules  of  pleading  have  really  nothing  to  do  with  this  question.  The  only 
point  for  us  to  consider  is  this — what  in  point  of  law  is  the  indorsement  of  the  bill 
denied  by  the  plea  on  this  record.  We  have  to  decide  whether,  if  the  facts  opened 
by  the  defendant  had  been  fully  proved,  my  learned  Brother  ought  to  have  directed 
the  jury  that  this  bill  had  not  been  indorsed  bv  John  Harrop.  If  the  indoi-senient 
denied  by  this  ])lea  simply  means  the  writing  the  name  of  John  Harrop  on  the  back 
of  the  bill,  the  plaintiti'  is  light ;  for  these  facts  have  no  tendency  to  disprove  that 
proposition  :  oi-,  if  it  means  such  an  act  of  writing  on  the  bill,  followed  by  the  l)ill 
[503]  being  afterwards  under  anj'  circumstances  in  the  hands  of  a  holder,  then  also 
the  verdict  ought  not  to  be  disturbed.  But  we  think  neither  of  these  propositions 
can  be  sustained  in  point  of  law. 

The  law  as  laid  down  by  the  Court  of  (Queen's  Bench  in  the  case  of  Adams  v.  Jones, 
after  time  takeii  to  consider  the  question,  seems  very  strongly  applicable  to  this  case. 
Lord  Denman  there  describes  an  indorsement  thus :— "  A  bill  may  be  indorsed  in  two 
ways,  either  by  a  special  indorsement  making  it  payable  to  a  given  person,  or  by  a 
blank  indorsement  and  delivery  to  him.  In  the  latter  way,  at  all  events,  if  not  in  the 
former,  the  bill  must  be  deliveied  to  the  party  as  indorsee;  but  this  plea,"  he  adds, 
"avers  that  it  was  indorsed  in  blank  and  delivered  to  the  plaintiff,  not  as  indorsee, 
but  as  agent  only  for  another,  to  whom  he  was  to  deliver  it,  and  who  was  tiie  real 
indorsee.  We  think,  therefore,  that  it  was  a  constructive  deinal  that  the  bill  was 
indorsed  to  the  ijlaintiff."  And  in  Blind  v.  Hampshire  (1  M.  k  W.  .'!()9),  this  Court 
came  to  the  same  conclusion,  both  Lord  Abinger  and  Mr.  Baron  I'arke  holding  in  that 
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case  that  a  delivery  to  tbe  indorsee  is  necessary  to  complete  an  indorsement,  by  which 
those  learned  Judges  clearly  mean  a  transfer  by  indorsement.  Again,  Mr.  Justice 
Bayley,  in  his  book  on  Bills  of  Exchange,  expresses  himself  very  clearly  to  the  same 
effect :  "  Bills  and  notes  are  assigned,"  he  says,  "  either  by  deliver}'  only,  or  by  indorse- 
ment and  delivery."  And  immediately  after  this  passage  he  adds,  "On  a  transfer  by 
delivery  only,  without  indorsement,  the  person  making  it  ceases  to  be  a  party  to  the 
bill  or  note.  On  a  transfer  by  indorsement,  he  is,  according  to  the  legal  operation,  a 
new  drawer"  (page  98,  4th  ed.).  Then  what  is  the  meaning  of  the  plea,  "did  not 
indorse,"  in  this  case"?  In  order  to  ascertain  this,  we  ought  to  look  at  the  declaration, 
for  this  is  only  a  traverse  of  one  of  the  avei'ments  therein.  Now  the  declara-[504]- 
tion,  after  setting  out  the  making  and  accepting  of  the  bill,  adds,  that  the  drawer 
indorsed  it  to  Edwaitl  Marston,  and  that  Edward  Mai'ston  indorsed  it  to  the  plaintitf. 
But  these  averments,  introduced  into  the  declaration  for  the  purpose  of  tracing  the 
plaintiff's  title  to  sue,  must  necessarily  mean  that  the  drawer  transferred  the  bill  by 
indorsement  to  Edward  Marston,  and  that  Edward  Marston  transferred  the  bill  by 
indorsement  to  the  plaintiff.  The  plea,  therefore,  must  have  the  same  construction, 
and  must  be  taken  to  mean  a  denial  of  that  transfer  by  indorsement  stated  in  the 
declaration.  If,  then,  a  transfer  l)y  indoi'senient,  as  we  have  before  shewn,  consists 
in  an  indorsement  (or  wi'iting  the  name  of  the  party  transferring  the  bill  on  the  bill) 
and  a  delivery  for  the  purpose  of  completing  such  transfer,  it  will  follow  that  the 
issue  "did  not  indorse"  involves  both  these  propositions. 

But  then  we  were  pressed  in  ai'gument  with  tbe  difficulty  that  here  there  has  been 
a  delivery  to  the  plaintiff,  and  one  for  the  admitted  purpose  of  transferring  the  bill ; 
and  no  doubt,  if  such  delivery  had  been  bona  tide  and  for  value,  it  would  have  been 
quite  sufficient  to  give  a  title  to  the  plaintiff.  The  law  merchant,  for  the  purposes  of 
currency,  and  the  ad\antages  flowing  from  an  unchecked  circulation  of  bills  of  exchange, 
no  doubt  provides  that  a  bona  fide  holder  for  value  shall  not  be  affected  by  an  inter- 
mediate fraud.  We  do  not  indeed  adopt  the  proposition,  that  the  previous  party  to 
tbe  bill  is  estopped  from  setting  up  the  defence  of  fraud  against  the  case  of  a  bona 
fide  holder  for  value.  We  think  it  better  to  say,  that,  by  the  law  merchant,  evei-y 
person  having  possession  of  a  bill  has,  (notwithstanding  any  fraud  on  his  part,  either 
in  acquii'ing  or  transferring  it),  full  authority  to  transfer  such  bill,  but  with  this 
limitation,  that,  to  make  such  transfer  valid,  there  must  be  a  delivery,  either  Ijy  him 
or  by  some  subsequent  holder  of  the  bill,  to  some  one  who  receives  such  bill  bona  fide 
and  for  value,  and  who  is  either  himself  the  holder  of  it  or  a  [505]  person  through 
whom  the  holder  claims.  Anything,  therefore,  which  shews  that  this  restriction 
applies,  shews  that  the  party  making  the  transfer  had  no  authority,  and  that  the 
transfer  is  not  valid.  In  this  case,  if  the  evidence  rejected  had  been  received,  and  the 
jury  had  thei'cby  been  satisfied  that  this  bill  was  delivered,  after  John  Harrop's  writing 
his  name  thereon,  to  William  Marston  for  a  special  purpose,  that  William  Marston 
delivered  it  in  fraud  of  such  purpose  to  Edward  Marston,  and  that  Edward  Marston, 
at  the  time  of  such  delivery,  was  fully  aware  that  in  so  doing  William  Marston  com- 
mitted a  fraud,  we  think  that  they  ought  to  have  found  a  verdict  for  the  defendant 
on  the  issue  that  John  Harrop  did  not  indor-se  the  bill  (i.e.  did  not  transfer  the 
bill  by  indorsement)  to  Edward  Marston.  For,  although  there  was  an  indorsement, 
there  was  no  valid  delivery  by  Harrop  or  by  any  authority  from  him,  and  so  no 
complete  transfer  by  indorsement  of  the  bill  to  Edward  Marston. 

For  these  reasons,  we  are  of  opinion  that  the  evidence  tendered  ought  to  have  been 
received,  and  that  there  must  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 


Todd  and  Another  v.  Emly  and  Another.  Exch.  of  Pleas.  May  26,  1841.— 
In  an  action  against  the  defendants,  to  recover  the  price  of  wine  furnished  to  a 
subscription  club,  of  the  committee  of  which  the  defendants  were  members,  it 
was  proved  that  the  wine  was  ordered  by  the  house-steward,  who  stated  that  he 
had  authority  to  do  so  from  the  members  of  the  committee.  It  was  not  shewn 
that  the  defendants  had  either  personally  interfered  in  ordering  the  wine,  or  been 
present  at  any  meeting  of  the  committee  when  the  authority  to  order  the  wine 
was  given  ;  but  merely  that  they  were  members  of  the  general  body  of  the  com- 
mittee : — Held,  that,  under  these  circumstances,  the  question  for  the  jury  was  not, 
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whether  the  defendants,  bv  their  course  of  dealing,  had  held  themselves  out  as 
personally  reponsible  to  the  plaintiH's,  but  whether  they  had  individually  authorized 
the  making  of  the  contract  in  the  ordering  of  the  wine. 

[S.  C.  10  L.  J.  Ex.  262.     See  also  7  M.  &  W.  427  ;  9  M.  &  W.  606.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  non 
assumpserunt. 

This  was  an  action  brought  to  recover  the  price  of  wine  supplied  by  the  plaintiffs 
to  the  Alliance  Club,  during  the  time  that  the  defendants  were  members  of  the  com- 
mittee, [506]  and  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  Spring  Assizes  for 
the  county  of  Surrey,  when  the  following  facts  appeared  in  evidence.(a) 

The  club  was  formed  in  the  year  18.36,  and  the  members  of  it  were  the  proprietors 
of  the  club  and  the  renters  of  the  house.  The  members,  on  admission,  paid  entrance- 
money  and  an  annual  subscription,  and  all  provisions  consumed  in  the  club  were  paid 
for  in  ready  money.  The  funds  were  deposited  at  a  banker's  appointed  by  the  memliers 
of  the  club,  and  were  drawn  out  by  cheques  signed  by  three  of  the  committee,  who 
had  authority  so  to  do,  and  countersigned  by  the  secretary.  It  appeared  that  the 
house-steward,  Mr.  Chapman,  was  the  agent  of  the  committee  for  the  purpose  of  order- 
ing articles  for  the  use  of  the  club,  and,  amongst  others,  wine  from  the  plaintiffs  ;  that 
he  so  ordered  it  by  authority  of  the  members  of  the  committee,  and  that  the  com- 
mittee were  aware  that  the  wine  was  obtained  upon  credit.  It  also  appeared  that  a 
Mr.  Stewart,  one  of  the  committee,  had  gone  to  the  plaintiffs'  for  the  purpose  of 
tasting  wine  for  the  club,  with  the  knowledge,  as  he  stated,  of  "  the  members  of  the 
committee."  It  did  not  appear  whether  by  those  words  were  meant  all  those  who 
wcie  elected  to  that  office  b}'  the  club,  or  merely  such  of  them  as  formed  a  committee 
at  some  particular  meeting  when  the  authority  was  given.  The  defendants  had  not 
ordered  the  wine  personallj*,  nor  was  it  shewn  that  they  were  present  at  any  particular 
meeting  when  an  authority  to  order  it  was  given  to  the  steward.  The  Lord  Chief 
Justice,  in  summing  up  the  case  to  the  jury,  told  them  that  the  question  was,  whether 
the  committee-men  were  authorized  to  pledge  the  personal  credit  of  the  members  ; 
and  that  the  evidence  also  raised  another  question,  whether  all  the  members  of  the 
com  [507]-mittee  had  not,  by  their  general  and  known  course  of  dealing,  held  them- 
selves out  to  the  plaintiff's  as  parties  personally  liable,  and  not  individually  as  a 
committee  contracting  to  pay  for  such  goods,  as  any  partnership  might  do.  The  jury 
found  a  verdict  for  the  plaintiffs,  with  £194  damages. 

Thesiger,  in  Easter  Term  last,  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  misdirection,  and  contended  that  the  question 
wiiich  ought  to  have  been  left  to  the  jury  was,  whether  the  defendants  had  made  the 
contract  in  question  either  personally  or  by  means  of  their  agent,  and  not  as  it  was 
left  to  them.     The  Court  having  granted  a  rule  to  shew  cause, 

Piatt  and  Petersdorff  now  shewed  cause.  The  direction  of  the  learned  Judge 
was  right.  The  substance  of  what  he  left  to  the  jury  was,  whether  the  parties 
choosing  the  wine  were  authorized  by  the  defendants  to  purchase  it  of  the  plaintiffs 
upon  credit.  He  left  it  to  them  in  eff'ect  to  consider,  whether  the  defendants  had  not 
given  the  steward  authority,  as  their  agent,  to  enter  into  a  contract  which  would 
render  them  liable  for  wine  purchased  for  the  use  of  the  club  ;  and  the  jury  must  be 
taken  to  have  so  found. 

Thesiger,  contra.  The  question  that  ought  to  have  been  left  to  the  jury  was  not 
at  all  a  question  of  partnership,  or  whether  the  defendants  had  rendered  themselves 
liable  by  holding  themselves  out  as  partners  in  the  concern,  and  thereby  procuring 
credit,  but  whether  they  authorized  the  steward,  as  their  agent,  to  make  the  contract 
with  the  plaintiff's  on  their  account.  It  was  not  enough  to  shew  that  the  plaintiff's 
were  to  be  satisfied  out  of  the  funds  of  the  club.  There  was  no  evidence  of  the  defen- 
dants having  personally  ordered  the  wine,  and  nothing  to  shew  that  they  had  even 
[508]  constituted  the  house-steward  their  agent  to  order  it.  That  was  the  question 
which  ought  to  have  been  left  to  the  jury,  but  it  was  not.  Had  that  question  been 
left  to  them,  they  never  could  have  found  their  verdict  for  the  plaintiffs,  as  there  was 
no  proof  of  the  defendants  having  ordereil  the  wine,  or  of  their  having  been  present 

('()  The  case  had  been  before  tried,  but  a  new  trial  was  granted,  for  the  report  of  the 
argument  and  judgment  on  which  case  see  7  M.  &  W.  427. 
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at  any  meetings  of  the  committee  when  the  steward  was  authorized  to  order  it. 
[Alderson,  B.  It  does  not  appear  that  the  plaintifl's  knew  at  the  time  that  there  were 
such  persons  as  the  defendants,  and  therefore  there  is  no  evidence  of  any  holding  out 
so  as  to  induce  them  to  give  credit ;  but  there  is  evidence  of  authority  hy  the  com- 
mittee to  the  steward  to  give  the  order  for  the  wine.  Rolfe,  B.  The  question  is, 
whether,  where  a  certain  body  authorize  their  agent  to  order  goods,  they  are  liable 
individually.  Alderson,  B.  It  might  be  that  the  majority  only  gave  authority,  and 
that  the  defendants  dissented  from  it.  If  so,  I  should  think  they  only  were  liable 
who  voted  for  it.]  The  only  question  was,  whether  there  was  an  authority  given  by 
the  defendants  to  the  steward  to  order  the  wine.  Had  the  question  been  properly 
left  to  the  jury,  they  would  probably  have  found  that  the  defendants  had  not  con- 
tracted nor  authorized  any  contract  with  any  particular  individual,  and  that  the 
plaintifis,  in  supplying  the  wine,  had  given  credit  to  the  club  at  large,  trusting  to  the 
general  respectability  of  the  members  of  it. 

Lord  Aeinger,  C.  B.  It  is  fit  that  this  case  should  be  considered  again,  as  it  is 
one  of  considerable  difficulty.  Supposing  the  jury  to  have  been  of  opinion  that  the 
majority  of  the  committee  had  a  right  to  bind  the  minorit}^  they  might  still  think 
that  the  defendants  had  never  done  anything  to  shew  that  they  concurred  in  the 
authority  given  to  the  house-steward  ;  3-et  upon  the  general  summing  up  of  my  Lord 
Denman,  they  might  come  to  the  conclusion  that  the  defendants  were  liable  :  for, 
hearing  the  evidence,  and  [509]  particularly  what  the  steward  said,  that  he  was  the 
agent  of  the  committee,  and  that  he  by  their  authority  ordered  the  wine  for  the  use 
of  the  club,  the  jury  might  think,  if  he  had  the  authority  of  all  the  members  of 
the  committee  in  so  dealing  with  the  plaintifis,  that  they  were  parties  to  the  con- 
tract, and  might  reasonably  infer  that  the  defendants  were  liable.  It  appears  that 
there  was  abundant  evidence  to  warrant  the  Judge  in  leaving  it  to  the  jury  to  consider 
whether  the  defendants  concurred  in  the  authority  to  the  steward  to  order  wine  given 
by  some  of  the  committee,  and  upon  that  ground  they  might  probably  have  found  for 
the  plaintiffs ;  but  the  question  of  the  individual  liability  of  the  defendants  does  not 
appear  to  have  been  brought  distinctly  to  the  notice  of  the  jury.  As  the  evidence 
has  been  reported  to  us,  we  cannot  say  we  see  any  proof  that  any  member  of  the 
committee  held  himself  out  as  personally  liable  to  the  plaintifis.  If  the  jury  had 
given  their  verdict  upon  the  notion  that  the  majority  bound  the  minority,  that  might 
be  a  different  question.     I  think  there  ought  to  be  a  new  trial. 

Alderson,  B  The  point  for  consideration  is  a  very  important  one,  arising  upon 
a  contract  for  buying  goods  upon  credit,  by  the  steward  of  a  club ;  and  the  question 
is,  whose  agent  he  is  in  making  the  contract.  The  plaintiffs  undertake  to  shew  that 
he  is  the  agent  of  the  committee,  and  they  are  bound  to  make  out  that  proposition. 
The}'  might  prove  it  undoubtedly  by  shewing  that  the  defendants,  with  a  great  number 
of  other  persons,  all  of  them  and  each  of  them,  concurred  in  authorizing  the  steward 
to  make  the  contract  with  the  plaintiffs  ;  and  there  is  abundant  evidence  here  from 
whence  the  jury  might,  if  they  thought  fit,  infer  that.  That  is  the  true  view  of  the 
case  ;  because  Mr.  Stewart  says  he  was  one  of  the  committee  who  went  to  choose 
the  wine,  and  that  all  the  members  of  the  committee  knew  it ;  and  then,  if  the  two 
de-[510]-fendants  were  members  of  the  committee,  they  would  be  liable.  Whether 
the  general  expression  "  members  of  the  committee"  did  include  all  the  committee,  or 
only  those  who  attended,  may  be  a  matter  of  doubt — it  may  mean  the  persons  who 
attend  the  meetings,  or  each  and  every  individual  member  of  the  committee,  including 
the  two  defendants.  In  order  to  make  the  case  out,  and  to  establish  the  liability  of 
the  defendants,  the  jury  should  be  satisfied  that  what  was  done  was  not  only  within 
the  knowledge  of  the  committee  generally,  but  that  it  was  within  the  particular 
knowledge  of  the  two  defendants.  But  when  we  see  the  generality  of  the  expression 
used  by  the  witness,  it  is  not  as  a  matter  of  course  to  be  inferred  by  us  that  the  jury 
would  have  come  to  the  conclusion  they  did,  if  the}'  had  been  told  that  it  was  necessary 
to  shew  a  particular  authority  by  each  of  the  two  defendants. 

EOLFE,  B.  I  am  of  the  same  opinion  ;  but  I  cannot  help  expressing  my  regret 
that  this  case  has  to  be  tried  again,  because  there  is  the  strongest  evidence  to  prove  the 
point  intended  to  be  disputed,  namely,  whether  or  not  the  committee  either  altogether 
agreed  to  be  bound  by  what  any  of  them  might  do,  or  individually  authorized  what 
was  done.  The  steward  distinctly  states  that  he  had  the  authority  of  all  the  members 
of  the  committee,  and  two  members  of  the  committee  make  the  same  statement ;  but 
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at  the  same  time  it  does  not  appear  that  that  point  was  left  to  the  jury  ;  and  there- 
fore I  must  concur,  though  rehictantly,  in  there  being  a  new  trial. 
Rule  absolute. 

[511]  MiTFORD  V.  FiNDEN  AND  ANOTHER.  Exch.  of  Pleas.  May  27,  1841. — To 
an  action  by  the  payee  against  the  makers  of  a  promissory  note,  the  defendants 
pleaded,  th;it  there  was  no  consideration  for  the  note,  and'that  it  w'as  made  subject 
to  the  condition  that  the  defendants  should  not  be  called  upon  to  pay  the  same 
if  they  were  not  able,  but  that  it  should  be  renewed.  There  was  an  affidavit  that 
the  plea  was  false  The  Court  set  aside  the  plea,  on  the  ground  of  its  being  false 
and  tricky,  and  calculated  to  embarrass  the  plaintiff. 

[S.  C.  nomine  Mitford  v.  Trinder,  10  L.  J.  E.x.  473 ;  5  Jur.  511.] 

Assumpsit  by  the  payee  against  the  makers  of  a  promissor}'  note.  The  defendants, 
(who  were  under  terms  of  pleading  issuably),  pleaded  that  there  was  no  value  or  con- 
sideration for  the  making  of  the  said  note,  and  that  it  was  made  subject  to  certain 
terms  and  conditions,  viz.  that  the  defendants  should  not  be  called  upon  to  pay  the 
same  if  they  were  not  able,  but  that  the  note  should  be  from  time  to  time  renewed, 
until  they  should  be  able  to  pay  it.  Cowling  had  obtained  a  rule  to  set  aside  this 
plea  as  frivolous,  upon  an  affidavit  stating  that  the  plea  was  entirely  false. 

W.  H.  Watson  now  shewed  cause.  The  Court  will  not  set  aside  a  plea  merely  on 
the  alleged  ground  that  it  is  false.  Miles  v.  JFiiUs  (1  Dowl.  P.  C.  648)  may  perhaps 
be  cited  as  an  authority  for  the  plaintiff,  but  that  case  was  decided  before  the  New 
Eules,  which  have  abolished  the  general  issue  in  actions  on  bills  of  exchange.  Although, 
undei'  the  old  practice,  the  Court  would  set  aside  a  sham  plea,  when  it  was  not  in  the 
usual  form,  upon  affidavit  that  it  was  false,  and  for  the  purpose  of  delay,  they  would 
not  do  so  merely  on  the  ground  that  it  was  sworn  to  be  false.  In  Cowj/er  v.  Jones 
(4  Dowl.  P.  C.  592),  which  was  a  similar  application  to  the  present,  Patteson,  J.,  said, 
"  Unless  the  defendant  was  under  terms  of  pleading  issuably,  or  the  plea  pleaded  raised 
a  different  issue,  the  Court  cannot  interfere.  The  plea  may  contain  a  statement  of 
facts  which  may  or  may  not  be  true,  and  which  are  not  sutfioient  in  point  of  law  as 
an  answer  to  the  action.  That,  however,  is  not  a  reason  for  setting  it  aside.  I  have 
not  the  power  to  do  it.  I  know  the  Courts  some  j'ears  ago  used  to  interfere  when 
the  plea  was  frivolous,  [512]  and  authorize  the  plaintiff  to  sign  judgment  as  for  want 
of  a  plea.  But  the  Couits  afterwards  retraced  their  steps,  on  the  ground  of  a  doubt 
they  had  as  to  their  power  so  to  do.  The  Courts,  therefore,  now  never  interfere 
unless  the  defendant  is  under  terms  to  plead  issuably,  or  under  some  special  circum- 
stances." La  Forest  v.  Lavgan  (4  Dowl.  P.  C.  642),  and  Merington  v.  Beckett  (2  B.  & 
C.  81),  are  also  authorities  to  shew  that  the  Courts  will  not  interfere  merely  because 
the  plea  is  false.  In  the  former  case,  Tindal,  C.  J.,  says,  "  It  is  clear  that  this  is 
a  plea  upon  which  a  distinct  issue  may  be  taken  ;  and  if  we  were  to  allow  this  rule,  we 
should  in  eti'ect  be  trying  the  case  upon  affidavit." 

LoKD  AuiNGEK,  C.  B.  In  those  cases  the  pleas  were  good  upon  the  face  of  them. 
Here  the  plea  is  both  tricky  and  false,  and  framed  with  a  view  to  embarrass  the 
plaintiff.  The  plaintiff'  nuist  demur,  or,  if  he  reply,  his  replication  is  open  to  a 
demurrer.     I  think  this  a  proper  case  for  the  Court  to  set  aside  the  plea. 

Alderson,  B.  If  the  plea  had  been  good,  the  Court  would  not  try  the  truth  of 
it  on  affidavit ;  but  it  is  absurd,  and  both  tricky  and  false  ;  and  in  cases  of  that  kind, 
the  rule  of  the  Courts  seems  to  have  been  to  set  them  aside. 

GuRNEY,  B.,  and  KoLFE,  B.,  concurred. 

Kule  absolute. 

[513]  Barkkr  v.  Holmek.  Exch.  of  Pleas.  May  27,  1841. — The  Court  has  no 
jurisdiction  to  review  the  discretion  exercised  by  a  Judge  at  Nisi  Prius  in  granting 
a  certificate  to  entitle  the  plaintiff  to  costs,  under  the  stat.  3  &  4  Vict.  c.  24,  s.  2. 

[S.  C.  1  Dowl.  (N.  S.)  32 ;  10  L.  J.  Ex.  474 ;  5  Jur.  489.     Referred  to,  Huxleij  v. 
JFest  London  Extension  Ilailway  CumjMnij,  1886,  17  Q.  B.  D.  376.] 

This  was  an  action  on  the  case  against  the  defendant,  for  selling  a  preparation 
called  "  Atkinson's  Infant  Preservative,"  wrapped  up  in  printed  covers  in  imitation 
of  those  used  by  the  plaintiff  for  the  same  purpose. 
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At  the  trial  before  Giirney,  B.,  at  the  Middlesex  Sittings  after  Hilary  Term,  the 
jury  found  a  verdict  for  the  plaintiff,  damages  Is.,  and  the  learned  Judge  certified, 
under  the  statute  3  &  4  Yict.  c.  24,  s.  '2,  that  the  grievance  for  which  the  action  had 
been  brought  was  wilful  and  malicious.  The  Master  having  taxed  the  plaintiff  his  full 
costs,  pursuant  to  the  above  certificate, 

Erie  now  moved  for  a  lule  to  shew  cause  why  the  Master  should  not  review  his 
taxation.  This  is  not  a  case  in  which  the  Judge  ought  to  have  granted  a  certificate 
under  the  act,  as  appears  from  the  case  of  MarrioU  v.  Stanley  (1  Man.  &  G.  8.53; 
2  Scott,  N.  K.  60).  [Alderson,  B.  It  seems  to  be  an  absolute  discretion.  If  the 
Judge  has  exercised  his  discretion,  I  do  not  see  how  we  can  interfere.]  The  power 
of  the  Judge  is  not  to  be  exercised  without  being  subject  to  the  revision  of  the  Court ; 
for  suppose  he  were  to  certify  in  the  case  of  an  action  not  within  the  statute  at  all  ] 
Surely  there  ought  to  be  some  remedy. 

Lord  Aeingek,  C.  B.  The  Judge  has  a  discretion  vested  in  him  whether  he  will 
certify  or  not,  in  all  cases  of  trespass  or  trespass  upon  the  case  ;  with  the  exercise  of 
which  discretion  we  have  no  right  to  interfere.  The  present  action,  being  in  trespass 
on  the  case,  comes  within  the  act.  The  Judge  having  exercised  his  discretion  on  the 
subject,  I  think  we  have  no  right  to  review  it. 

[514]  Alderson,  B.  The  Judge  has  an  absolute  discretion,  with  which  the  Court 
has  no  authority  to  interfere. 

GuKNEY,  B.,  and  EoLFE,  B.,  concurred. 

Kule  refused. 

Doe  d.  Todd  v.  Duesbury.  Exch.  of  Pleas.  May  26,  1841. — Devise  to  T.  D.  and 
his  assigns  during  his  natural  life,  and  from  and  after  his  decease  unto  all  and 
every  his  child  and  children  ;  if  only  one  child,  then  to  such  child,  his  or  her 
heirs,  executors,  administrators,  or  assigns;  but  if  more  such  children,  then 
equally  to  be  divided  amongst  them  share  and  share  alike,  and  to  the  heiis, 
executors,  administrators,  and  assigns  of  such  children  respectively,  as  tenants 
in  common,  and  not  as  joint  tenants  :  but  in  case  the  said  T.  D.  should  happen 
to  die  without  leaving  lawful  issue,  then  to  R.  T.,  E.  D.,  and  M.  D.,  and  to  their 
heirs,  executors,  administrators,  and  assigns,  as  tenants  in  common,  and  not  as 
joint  tenants,  charged  with  the  payment  of  10001.  in  that  case  given  and 
bequeathed  to  E.  H.,  to  he  paid  to  her  at  the  end  of  twelve  months  after  the  said 
E.  T.,  E.  D.  and  M.  D.,  their  heirs,  &c.,  should  come  into  the  possession  of  the 
same  premises.  At  the  time  of  the  testator's  death,  T.  D.  and  several  of  his 
children  were  living : — Held,  that  the  limitation  over  to  E.  T.,  E.  D.,  and  M.  D., 
did  not  operate  by  way  of  executory  devise,  nor  vest  in  them  a  remainder  in  fee. 

[S.  C.  10  L.  J.  Ex.  410.     Referred  to,  Brookman  v.  Smith,  1872,  L.  E.  7  Ex.  277.] 

Upon  ejectment  brought,  and  issue  joined  therein,  the  following  case  was,  under 
an  order  of  Lord  Abinger,  C.  B.,  stated  for  the  opinion  of  this  Court : — 

The  premises  in  question  in  this  action  are  parcel  of  certain  estates  situated  at 
Hunsley,  Eiplingham,  and  Eowley,  in  the  East  Eiding  of  the  countj^  of  York,  of  all 
■which  estates  Mrs.  Catherine  Younge,  widow,  before  and  at  the  time  of  the  execution 
of  her  will  hereinafter  mentioned,  and  thenceforth  coutinualh'  until  and  at  the  time 
of  her  death  also  hereinafter  mentioned,  was  seised  in  fee-simple. 

By  will  dated  Nth  July,  1796,  duly  executed  and  attested  as  is  by  law  required 
for  the  devising  of  estates  of  inheritance,  Mrs.  Catherine  Younge  devised  certain 
premises,  not  now  in  question,  to  her  cousins,  Esther  Duesbury  and  Mary  Duesbury, 
the  daughters  of  her  late  uncle,  Matthew  Duesbury,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common,  and  not  as  joint  tenants ;  and  among  various  other  devises,  the 
said  Catherine  Younge  thereby  devised  her  said  premises  at  Hunsley,  Eiplingham, 
and  Rowley,  together  with  other  property,  to  certain  trustees,  for  a  term  of  21  years, 
to  commence,  as  to  the  said  pre-[5i5]-mises  at  Hunsley,  Riplingham,  and  Eowley, 
from  and  immediately  after  her  decease,  upon  trust  to  provide  for  and  secure  the 
payment  of  certain  legacies  and  annuities  therein  mentioned  ;  and  from  and  after  the 
end  or  sooner  determination  of  the  .said  term,  and  in  the  mean  time  subject  thereto, 
she  devised  the  said  premises  at  Hunsley,  Riplingham,  and  Rowley,  by  the  words 
following : — "  I  also  give,  devise,  direct,   limit,  and   appoint  all  my  said  freehold 
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messuage,  farm,  closes,  lands,  and  hereditaments,  witli  the  appurtenances,  situate  at 
Ijower  Hunsley,  and  also  my  oxgang  of  freehold  land,  with  the  appurtenances,  in 
l.'iplingham  fields,  in  the  parish  of  Kowley  aforesaid,  now  or  late  in  the  ten\n-e,  &c. ; 
also  all  those  my  said  messuages,  farms,  closes,  lands,  tenements,  and  hereditaments, 
situate  at  lliplingham  aforesaid,  with  the  appurtenances,  in  the  occupation,  Ac.  ;  and 
:dso  all  other  my  freehold,  leasehold,  and  other  real  estates  not  hereinbefore  disposed 
<if,  from  and  immediately  after  the  end  or  sooner  determination  of  the  said  term  of 
twenty-one  years,  and  in  the  mean   time  suhject  thereto,  unto   and   to  the  use  of 
Thomas  Duesbury,  the  son  of  my  cousin  William  Duesbury,  and  his  assigns,  during 
his  natural  life ;  and  from  and  after  the  decease  of  the  said  Thomas  Dueslmry,  I  give, 
devise,  limit,  direct,  and  appoint  the  said  messuages,  lands,  hereditaments  and  premises 
last  mentioned,  and  so  situate  at  itc,  unto  all  and  every  the  child  and  children  of  the 
■~aid  Thomas  Duesburv,  if   only  one  child,  then  to  such   child,  his  or  their  heirs, 
•  xecutors,  administrators,  or  assigns,  but  if  more  such   children,  then  equally  to  be 
livided  amongst  them,  share  and  share  alike,  and  to  the  heirs,  executors,  adminis- 
trators, and  assigns  of  such  children  respectiveh',  as  tenants  in  common  and  not  as 
joint  tenants ;  but  in  case  the  said  Thomas  Duesbury  shall  happen  to  die  without 
leaving  lawful  issue,  then  I  give,  devise,  limit,  direct,  and  appoint  all  and  every  &c., 
(the  same  premises),  unto  Rebecca  Thornton,  the  sister  of  the  said  Thomas  Duesbury, 
and  to  the  said   Esther  Dues-[516]-bury  and  Mary  Duesbury,  and  to  their  heirs, 
executors,  administrators,   and    assigns,   as    tenants   in   common    and    not   as   joint 
tenants,  according  to  such  estates  or  interests  as  I  myself  have  respectively  therein, 
charged  nevertheless  with  the  payment  of  the  legacy  or  sum  of  £1000,  which  I  do 
iiereby  in  that  case  give  and  bequeath  to  Elizabeth  Harrison,  the  other  daughter 
of  the  said  Matthew  Duesbury,  the  same  to  be  paid  to  her  at  the  end  of  twelve 
calendar   months    next  after   the   said   Rebecca   Thornton,    Esther   Duesbury,    and 
Mary  Duesbury,  their  heirs,  executors,  or  assigns,  shall  come  into  the  possession  of 
the  same  premises,  and  also  charged  with  and  subject  to  such  annual  and   other 
payments  as  hereinafter  expressed."      And  the  testatrix  thereby  directed  the  said 
trustees,  out  of  the  rents  and  profits  of  the  said  estates  so  vested  i!i  them  for  twenty- 
one  years,  and  out  of  the  rents,  and  arrears  of  rent,  debts,  and  sums  of  money  clue 
and  owing  to  the  testatrix  at  the  time  of  her  death,  and  also  out  of  the  money  to 
arise  by  certain  sales  therein  directed,  to  pay  and  discharge  the  several  debts,  sums  of 
money,  expenses,  annuities,  and  other  charges  thereinafter  mentioned,  certain  of  which 
said  several  annuities  were  to  contimie  to  be  paid  until  the  end  or  other  sooner  deter- 
mination of  the  said  term  ;  and  after  payment  of  the  said  annuities,  to  pay  ami  apply 
the  surplus  for  and  towards  payment  of  the  several  legacies  or  sums  of  money  therein- 
after given,  bequeathed,  or  directed  to  be  made,  in  such  order,  manner,  and  priorit}'  of 
payment,  as  the  same  were  thereinafter  set  down  or  expressed,  and  when  and  so  soon 
as  sufficient  money  was  received  for  the  payment  of  the  same,  or  of  any  of  them,  accord- 
ing to  such  priority,  that  is  to  say,  to  divers  persons  therein  successiveh*  named,  the 
respective  sums  therein  mentioned,  many  of  which  are  small  suras,  for  rings  and  mourn- 
ing, and  amongst  which  is  a  legacy  in  the  fallowing  words  : — "  To  such  of  the  children  of 
the  said  Elizabeth  Harrison  as  shall  be  living  at  the  decease  of  their  mother,  the  legacy 
or  [517]  sum  of  £20  apiece  ;"  and  also  a  legacy  of  £400  to  Emma  Kirk,  and  last  in 
succession,  to  the  said  Esther  Duesbury  and  Mary  Duesbury,  the  legacy  or  sum  of 
£ 7. ")0  apiece,  and  to  the  said  Rebecca  Thornton,  a  legacy  or  sum  of  £S00 :  and  the 
ti-intrix  thereby  directed,  that  when  and  as  soon  as  the  said   legacies  or  sums  of 
money  before  mentionefl  should  be  raised,  levied,  and  satisfied,  the  said  term,  or  the 
residue  thereof  unexpired,  should  cease,  and  that  from  the  end  or  sooner  determination 
of  the  said  term  of  twenty-one  years,  certain  annuities  and  legacies  specified  should, 
if  not  before  extinguished,  be  charged  on  the  estates  devised  to  the  use  of  the  said 
I  lionias  Duesbury  and  his  assigns  as  aforesaid  ;  and  that  in  case  the  said  Emma  Kirk 
-liiiuld  happen  to  die  before  the  said  legacy  should  become  payable,  leaving  lawful 
issue,  then  she  directed,  limited,  and  appointed  that  the  said  legacy  or  sum  of  £400 
.so  given  oi'  directed  to  be  paid  to  her,  should  go  and  bo  paid  to  all  and  every  the 
child  and  children  of  the  said   Emma  Ivirk,  who  should  be  living  at  her  decease;  if 
only  one  child,  then  to  such  child  ;  but  if  more  than  one,  then  to  and  equally  amongst 
such  children,  share  and  share  alike,  at  their  respective  ages  of  twenty-one  years  ;  and 
if  it  should  happen  that  the  said  Emma  Kirk  should  die  before  the  said  legacy  should 
become  payable,  without  leaving  lawful  issue,  then  she  directed  that  the  said  legacy 


1144  DOE  V.  DUESBURY  8M.  &W.  518. 

should  sink,  lapse,  and  not  be  raised  ;  and  she  also  thereby  directed  that  in  case  the 
said  Rebecca  Thornton  should  happen  to  die  before  her  said  legac}'  should  become 
payable,  leaving  lawful  issue,  then  and  in  such  case  the  legacy  or  sum  of  £800  so  given 
or  directed  to  be  paid  to  her  should  go  and  be  paid  to  all  and  every  the  child  and 
children  of  the  said  Rebecca  Thornton  which  should  be  living  at  her  decease  ;  if 
one  only  child,  then  to  such  only  child,  but  if  more  than  one,  then  unto  and 
equally  to  be  divided  among  such  children,  share  and  share  alike,  at  their  respective 
ages  of  21  years,  and  also  that  the  said  sum  of  £800  should  in  that  case  be  placed 
out  at  in-[518]-terest  by  the  said  trustees  from  and  immediately  after  the  time 
the  same  would  have  been  payable  to  the  said  Rebecca  Thornton,  and  the  interest 
thereof  applied  by  them  towards  the  maintenance  and  education  of  such  child  or 
children  as  last  mentioned  :  and  if  it  should  happen  that  the  said  Rebecca  Thornton 
should  die  before  the  said  legacy  should  become  payable,  without  leaving  lawful  issue, 
then  that  the  said  legac}'  of  £800  should  lapse,  and  not  be  raised  and  paid  by  the  said 
trustees.  And  the  testatrix  also  directed,  that  in  case  the  said  Esther  Duesbury  and 
Mary  Duesbury,  or  either  of  them,  should  happen  to  die  before  their  said  legacies 
should  become  payable,  leaving  lawful  issue,  then  and  in  such  case  the  legacy  or 
legacies  of  such  of  them  so  dying  should  go  and  be  paid  to  their  respective  child  or 
children  at  their  respective  ages  of  twenty-one  years ;  if  moi'e  such  children  than  one, 
then  to  be  equally  divided  among  them,  share  and  share  alike;  but  in  case  either  of 
them  the  said  Esther  Duesbury  and  Mary  Duesbury  should  happen  to  die  unmarried 
or  without  leaving  lawful  issue,  and  before  her  respective  legacy  should  become  pay- 
able, then  and  in  such  case  the  legacy  of  her  so  dying  should  go  and  be  paid  to  the 
survivor  of  them,  as  and  when  the  original  legacy  of  such  survivor  should  become 
payable  by  virtue  thereof ;  and  in  case  both  of  them  the  said  Esther  Duesbury  and 
Mary  Duesbury  should  happen  to  die  unmarried  before  their  said  legacies  should 
become  payable,  then  that  the  said  several  legacies  or  sums  given  or  directed  to  be 
paid  to  them  respectively  should  go  and  be  paid  to  Elizabeth  Harrison,  when  and  as 
the  said  legacies  would  have  become  payable  by  virtue  of  that  will. 

On  the  6th  of  June  1798,  Mrs.  Catherine  Younge  made  a  codicil,  which  does  not 
affect  the  premises  in  question  in  the  present  case,  and  she  died  on  the  7th  of 
September  1798,  without  further  altering  or  revoking  her  said  will.  Esther  Duesbury 
and  Mary  Duesbury  were  the  daughters  of  the  testatrix's  late  uncle  Matthew  Duesbury. 
The  said  Tho-[519]-mas  Duesbury  was  the  heir-at-law  of  the  testatrix.  The  said 
Thomas  Duesbury  survived  the  testatrix,  and  upon  her  death  entered  into  and  during 
his  life  retained  the  possession  of  the  said  Hunsley,  Riplingham,  and  Rowley  estates, 
and  took  all  the  profits  for  his  own  use.  The  other  property  devised  and  bequeathed 
to  the  said  trustees  was  amply  sufficient  to  pay  all  the  annuities,  legacies,  and  charges, 
and  they  were  all  paid^before  the  year  1820.  All  the  children  of  the  said  Thomas 
Duesbury  died  without  issue  and  unmarried.  He  had  five  children,  viz.  Robert  the 
eldest,  who  was  born  in  June  1795  and  died  in  July  1805  ;  William  and  Thomas,  born 
in  August  1796,  who  died,  the  one  in  September,  the  other  in  October  of  the  same 
year;  John,  born  in  July  1798,  who  died  in  September  1798,  and  William,  born  in 
November  1800,  who  died  in  1801. 

On  the  6th  and  7th  of  January  1832,  indentures  of  lease  and  relea.se  of  those 
respective  dates  were  executed  by  the  said  Thomas  Duesbury  ;  and  by  the  release, 
which  is  made  between  the  said  Thomas  Duesbury  of  the  first  part,  Thomas  Hutton 
of  the  second  part,  and  Richard  Lambert  of  the  third  part,  it  was  witnessed,  that,  for 
the  purpose  of  barring  and  destroying  all  estates  tail,  and  all  remainders  and  reversions 
thereupon  expectant  or  dependant,  mentioned,  limited,  or  contained  in  the  said  will 
of  the  said  C.  Younge,  of  and  concerning  the  said  estates  therein  mentioned,  the  said 
Thomas  Duesbuiy  did  grant,  bargain,  sell,  release,  and  confirm  unto  the  said  Richard 
Lambert,  as  in  his  actual  possession  then  being  by  virtue  of  the  said  lease,  and 
to  his  heirs,  the  said  estate  at  Hunsley,  and  Riplingham  and  Rowley  (inter  alia),  with 
their  appurtenances ;  to  have  and  to  hold  the  same  unto  and  to  the  use  of  the  said 
Richard  Lambert,  his  heirs  and  assigns,  to  the  intent  and  purpose  that  the  said 
Richard  Lambert  might  be  and  become  an  actual  tenant  of  the  freehold  of  all  the 
said  estates,  to  the  end  that  one,  two,  or  more  good  and  perfect  common  recovery  or 
recoveries  with  double  voucher  should  and  [520]  might  in  due  form  of  law  be  thereof 
had  and  suffered,  in  such  manner  and  for  such  intents  and  purposes  as  thereinafter 
mentioned ;  and  it  was  agreed   and  declared  that  it  should  be  lawful  for  the  said 
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Thomas  Hutton,  at  the  expense  of  the  sairl  Thomas  Diiesbnry,  to  sue  forth  one,  two, 
or  more  writ  or  writs  of  entry  sur  disseisin  en  le  post,  thereby  demanding  against  the 
said  Richard  Lambert  the  hereditaments  and  premises  thereinbefore  mentioned,  to 
which  Lambert  should  appear  and  vouch  Duesbury,  &c.,  so  that  one  or  more  good  and 
perfect  common  recovery  or  recoveries  with  double  voucher  should  and  might  be 
sutFered  of  all  such  hereditaments ;  and  that  the  same  should  be  and  enure  to  and  for 
the  only  proper  use  and  behoof  of  the  said  Thomas  Duesbury,  his  heirs  and  assigns 
for  ever.  This  deed  was  registered  at  the  office  in  and  for  the  East  Riding  of  York 
on  the  23rd  November,  1836.  In  Hilary  Term  1832,  two  several  recoveries  were 
suffered  of  the  said  estates  accordingly,  but  in  which  recoveries  one  Henry  William 
Hutton  was  the  demandant,  the  said  Richard  Lambert  tenant,  and  the  said  Thomas 
Duesbury  vouchee,  who  duly  vouched  over  the  common  vouchee. 

Henry  William  Hutton  was  partner  of  the  said  Thomas  Duesbury  as  bankers.  No 
recovery  was  sufl'ered  in  which  Thomas  Hutton  was  a  party. 

Thomas  Duesbury  died  on  the  28th  day  of  June,  1837,  having  first  made  a  will 
duly  executed  to  pass  real  estates,  and  devised  his  real  estates  to  the  defendant. 
The  defendant  is  the  second  son  of  the  said  Rebecca  Thornton,  who  survived  the 
testatrix,  and  also  survived  her  husband;  and  on  the  19th  day  of  October  1819, 
being  then  a  widow,  made  a  will  whereby  she  devised  her  real  and  personal  estates 
to  trustees  to  sell  for  the  use  of  her  children.     She  died  on  the  28th  of  June  1822. 

Upon  the  death  of  Thomas  Duesbury,  the  defendant  entered  upon  and  has  since 
received  the  rents  and  profits  of  the  said  estates. 

[521]  The  said  Esther  Duesbury  and  Mary  Duesbury  also  survived  the  testatrix. 
Esther  l)uesbury  died  unmarried  and  intestate  as  to  real  estate  in  181.3,  leaving  her 
sister,  the  said  Mary  Duesbury,  her  sole  heiress  at  law  her  surviving.  The  .said  Mary 
Duesbury  mairied  John  Todd,  who  died  in  August  1838,  and  she  is  the  Mary  Todd 
named  in  the  declaration  as  the  lessor  of  the  plaintiff.  Elizabeth  Harrison  was  married 
at  the  time  of  the  death  of  Mrs.  Catherine  Younge,  and  died  on  the  13th  of 
September  181.5,  being  at  the  time  of  her  death  a  widow. 

The  said  Mary  Totld  claims  in  this  action  one  undivided  thiid  part  of  the  premises 
in  question  under  the  said  devise  in  her  favour  in  the  said  will  of  Catherine  Younge 
contained,  and  also  one  other  undivided  third  part  of  the  said  premises  as  heiress  at 
law  of  her  late  sister  Esther  Duesbury,  under  the  same  devise  in  favour  of  the  said 
Esther  Duesbury  in  the  same  will. 

The  several  wills,  deeds,  &c.,  are  to  be  referred  to  as  part  of  the  case,  if  thought 
necessary  by  either  party. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said  Mary  Todd  is 
entitled  to  the  said  two  undivided  third  parts,  or  either  of  them,  of  and  in  the  said 
premises.  If  the  Court  shall  lie  of  opinion  in  the  affirmative  thereof,  then  judgment 
is  to  be  entered  for  such  part  for  the  plaintiff  by  confession,  and  Is.  damages,  immedi- 
ately after  the  decision  of  the  said  case,  or  otherwise  as  the  Court  may  direct.  If 
the  Court  shall  be  of  a  contrary  opinion,  then  a  judgment  of  nolle  prosequi  is  to 
be  entered. 

In  .Michaelmas  Term  last,  the  case  was  argued  by 

J.  Henderson  for  the  lessor  of  the  plaintiti'.  The  limitation  over  to  Rebecca 
Thornton,  Esther  Duesbury,  and  Mary  Duesbury,  if  operative  by  way  of  executory 
devise  or  vested  remainder,  is  not  affected  by  the  recovery. 

First,  that  limitation  took  effect  as  an  executory  devise. 

[522]  Thomas  Duesbury  was  merely  tenant  for  life.  The  devise  in  his  favour  is, 
in  terms,  for  his  life  only,  and  the  other  parts  of  the  will  do  not,  by  implication  or 
operation  of  law,  enlarge  his  estate  beyond  what  the  terms  of  that  devise  import. 
There  is  neither  necessity  nor  room  for  such  an  implication,  the  will  in  express  and 
apt  words  defining  his  estate  to  be  for  life,  and  giving  in  remainder  to  his  children  an 
express  estate  of  inheritance.  The  rule  in  Shdkih  caxe  (1  Rep.  104)  does  not  apply, 
the  limitation  over  being  to  children,  who  take,  not  as  by  descent,  but  equally  amongst 
them,  with  words  of  express  limitation  to  the  heirs  of  the  children.  ll'yhVii  case 
(6  Rep.  17),  Archer's  case  (1  Rep.  66),  Doe  d.  Giiujer  v.  Il'liite  (Willes,  348),  Goml/ille  v. 
IVoodhall  (Willes,  592),  Doe  d.  Barnard  v.  Reason  (3  Wills.  244),  Doe  d.  Liversage  v. 
Vaughan  {5  B.  &  Aid.  404  :  1  1).  &  R.  52). 

The  remainder  vested  in  the  children  living  at  the  time  of  the  testatrix's  death. 
In  Goodright  v.  Dunltam  (1  Doug.  264),  Doe  d.  (Jmnherhach  v.  Perryn  (3  T.  R.  484),  and 
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Burnsttll  v.  Davji  (1  Bos.  &  Pul.  215  ;  and  see  6  T.  R.  30),  similar  remainders  over  were 
held  to  be  contingent ;  but  in  those  eases  there  was  no  child  to  take  a  vested  interest. 
In  the  present  ease,  there  being  children,  they  took  a  vested  remainder  in  fee,  subject 
to  open  and  let  in  those  children  who  might  be  born  afterwards  :  Bight  v.  Creher 
(5  B.  &  Cr.  866  ;  8  D.  &  R.  718),  and  the  limitation  over  to  Rebecca  Thornton, 
E.  Duesbury,  and  Marv  Duesbury  took  efiect  bv  way  of  executory  devise.  Doe  d. 
Bamfield  v.  Wetton  (2  Bos.  &  Pul.''324  ;  and  see  Doe  d.'Herhrt  v.  Selbi/,  2  B.  &  Cr.  925  ; 
4  D.  &  R.  60S). 

It  will  be  contended  for  the  defendant,  that  the  contingency  on  which  this 
limitation  over  depends  is  too  remote  for  an  executory  devise,  and  that  therefore  this 
case  is  not  [523]  within  the  rule  in  Pells  v.  Brown  (Cro.  .Tac.  .590).  This  objection 
raises  the  question,  whether  the  words  "in  case  the  said  Thomas  Duesbury  shall 
happen  to  die  without  leaving  lawful  issue,"  refer  to  issue  living  at  his  death,  or  to  an 
indefinite  failure  of  issue.  If  this  were  the  devise  of  a  term,  these  words  would  be 
construed  in  that  which  certainly  appears  to  be  their  natural  and  obvious  sense,  that 
is,  as  denoting  issue  left  bv  Thomas  Duesbury, — issue  living  at  his  death.  Targctf  v. 
Gaunt  (1  P.  Wms.  432).  The  distinction  taken  in  Forth  v.  Chapman  (1  P.  Wms.  663), 
in  the  construction  of  the  testator's  meaning  of  the  same  words  as  applied  to  different 
kinds  of  property.  Lord  Kenyon  doubted  in  Porter  v.  Bradley  (3  T.  R.  143),  and 
reprobated  in  Eoe  d.  Sheers  v.  Jeffery  (1  T.  R.  589) ;  but  it  was  insisted  on  by  Lord 
Eldon  in  C'rooke  v.  De  Vandes  (9  Ves.  197),  and  is  adverted  to  in  the  late  case  of  Doe  d. 
Cadogan  v.  Ewart  (7  Ad.  &  Ell.  636  ;  3  Nev.  &  P.  197).  If  this  distinction  prevails, 
still  it  is  clear  on  all  the  cases,  that  where,  on  the  whole  will,  it  appears  that  the 
testator  contemplated  a  failure  of  issue  within  the  limits  prescribed  to  executory 
devises,  the  words  will  be  construed  accordingly.  Thus,  such  an  intention  was 
inferred  in  Pills  v.  Brown  from  the  word  "living"  applied  to  the  devisee  over;  in 
Porter  v.  Bradley  from  the  words  "behind  him"  added  to  the  words  "leaving  no 
issue  :"  and  in  Boe  d.  Sheers  v.  Jeffery  from  the  circumstance  that  the  devise  over  was 
for  life.  The  case  of  Doe  d.  Smith  v.  JJ'ehtier  (1  B.  &  Aid.  713)  affords  a  more  direct 
authority  on  this  point.  There,  the  contemplation  of  failure  of  issue  living  at  the 
death  of  the  first  devisee  was  inferred  from  a  bequest  on  the  death  of  the  first  devisee 
without  leaving  a  child  or  children  (there  held  to  mean  issue)  to  her  executors  or 
administrators,  or  such  person  as  she  should  by  will  appoint.  Here  the  [524]  charge 
of  £1000  in  favour  of  Elizabeth  Harrison,  indicating  a  benefit  to  a  person  then  living, 
and  to  be  realised  within  twelve  months  after  the  event,  shews  that  the  testatrix 
contemplated  an  event  not  too  remote  for  an  executory  devise. 

This  question,  however,  does  not  arise,  if,  as  is  contended  secondly,  the  children  of 
Thomas  Duesbury  took  a  vested  estate  tail,  the  immediate  remainder  wherein  vested 
in  Rebecca  Thornton,  E.  Duesbury,  and  Mary  Duesbury  in  fee. 

The  estate  limited  to  the  children  in  remainder  to  T.  Duesbury,  the  tenant  for  life, 
is  expressly  an  estate  of  inheritance,  and  the  immediate  devise  over  to  Rebecca 
Thornton,  E.  Duesbury,  and  M.  Duesbury,  on  failure  of  issue  of  Thomas  Duesbury, 
shews  that  the  testatrix  intended  that  such  estate  of  inheritance  should  not  subsist 
longer  than  the  existence  of  lineal  descendants  of  Thomas  Duesbury.  The  intention 
thus  manifested  restrains  the  meaning  of  the  word  "  heirs,"  used  in  the  limitation  in 
favour  of  Thomas  Duesbury 's  children,  to  "heirs  of  their  bodies,"  and  the  estate  in 
fee-simple,  which  the  words  used  would,  per  se,  have  conferred  on  them,  to  an  estate 
tail.  The  case  of  Doe  d.  Barnard  v.  Beasmi  (?<  Wils.  244)  aflbrds  a  direct  authority  for 
the  plaintiff  on  this  point.  There  it  was  held  that  the  intention  apparent  on  the  will, 
that  those  in  remainder  should  take  in  fee,  on  failure  of  the  line  of  the  tenant  for  life, 
narrowed  the  estate  of  the  issue  of  the  tenant  for  life  to  an  estate  tail,  although 
limited  to  them  and  their  heirs  generally  ;  and  that  the  estate  limited  thereon  was 
a  vested  remainder.  So  here,  the  clearly  apparent  intention  that  the  estate  conferred  on 
the  children  of  T.  Duesbury  should  not  continue  after  failure  of  lineal  descendants  of 
T.  Duesbury,  reduces  the  estate  of  the  children  to  an  estate  tail,  and  R.  Thornton, 
E.  Duesbury,  and  M.  Duesbury,  the  next  in  remainder,  took  a  vested  remainder  in  fee. 
[525]  The  cases  of  Jmies  v.  Legg  (9  Mod.  461  :  and  S.  C,  nomine  Ires  v.  Legge, 
3  T.  R.  488,  note  (a))  Te.nnv  v.  Agar  (12  East,  253),  are  to  the  like  effect :  and  the  cases 
of  Doe  d.  Ginger  v.  White  (Willes,  348),  Goodtitle  v.  U'oodhall  (Willes,  592),  Denn  d. 
Geering  v.  Shenton  (Cowp.  410),  Goodric/hf  v.  Dunham  (1  Doug.  264),  Doe  d.  Comherhach  v. 
Perryn  (3  T.  R.  484),  Doe  d.  Davy  v.  Burnsall  (6  T.  R.  30),  Lees  y.  Mosley  (1  Y.  & 
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Coll.  o6i),  and  Dumey  v.  Griffiths  (4  M.  &  Sehv.  61),  sustain  or  consist  with  this  view. 
On  the  death  of  the  testatrix,  therefore,  estates  vested  in  Thomas  Duesbury  for  life, 
in  his  children  in  fee  tail  in  remainder,  with  cross  remainders  among  them,  (Powell  on 
Devises,  vol.  J,  pp.  604  et  seq. ),  and  in  Kebecca  Thornton,  E.  Duesbury,  and  Mary 
Duesbury,  in  remainder  therein  in  fee  simple. 

Cresswell,  for  the  defendant.  Thomas  Duesbury  took  an  estate  tail.  The  limita- 
tion in  terms  for  his  life  does  not  exclude  the  operation  of  words  importing  an 
intention  to  confer  on  him  an  estate  tail,  and  from  such  words  an  estate  tail  will  be 
implied,  to  efiectuate  that  intention.  Doe  dem.  CocI:  v.  Cooper  (1  East,  229),  Pierson  v. 
Victcers  (.5  East,  547),  Doc  dtm.  Blaml/wd  v.  Applin  (4  T.  R  82),  Jefsoti  v.  Doe  dem. 
WriglU  (2  Bligh,  1  :  5  M.  &  Selw.  9-5),  Doe  dem.  Atkivfon  v.  Featherstonfmugh  (1  B.  & 
Adol.  944).  The  devise  over  is  on  failure  of  issue,  not  of  the  children,  but  of  Thomas 
Duesbury ;  and  a  limitation  over  in  default  of  issue  of  T.  Duesbuiy  gives  him,  by 
implication,  an  estate  tail.  If  a  child  of  T.  Duesbury  had  married  and  died  in  the 
testatrix's  lifetime,  leaving  issue  which  continued,  the  limitation  over  to  E.  Thornton, 
E.  Duesbury,  and  ^I.  Duesbury  could  not  take  effect,  there  being  issue  of  T.  [526] 
Duesbury,  although  all  the  children  who  survived  the  testatrix  and  their  issue  had 
failed.  If  then  it  be  held  that  the  children  took  an  estate  tail,  T.  Duesbury  took  an 
estate  tail  in  remainder  therein.  Doe  dem.  Bean  v.  Halley  (8  T.  R  5),  Dof  dem  Garrod 
V.  Garrod  (2  B.  &  Aid.  87),  Doe  dem.  Gallini  v.  Gallini  (5  B.  &  Adol.  621  ;  S.  C.  in 
error,  3  Adol.  &  Ell.  340  ;  4  Xev.  &  M.  894),  Pmr  v.  Swiiuhh  (4  Kuss.  2^3). 

Then  as  to  the  executory  devise,  the  gift  over  to  R.  Thornton,  E.  Duesbury,  and 
M.  Duesbury,  is  clearlj*  too  remote  to  be  valid  as  an  executory  devise.  The  words 
"die  without  leaving  issue"  have  never,  in  relation  to  freeholds,  been  held,  per  se,  to 
refer  to  issue  living  at  the  time  of  the  death.  As  to  freeholds,  a  long  series  of  cases, 
from  Fortli  v.  Cfiapimm  (1  P.  Wms.  663)  down  to  Doe  dtm.  Cadogan  v.  Eimrl  (7  Ad. 
&  Ell.  636)  have  conferred  on  these  words  a  technical  meaning,  which  must  be  adopted, 
unless  a  different  intent  is  otherwise  apparent ;  and  here  no  such  intent  is  apparent. 
He  cited  Croolce  v.  De  I'andei  (9  Ves.  197),  Franldin  v.  Ley  (6  Madd.  258),  Tenny  d. 
Agar  v.  Agar  (12  East,  253),  Broadhurst  v.  Mon-is  (2  B.  &  Adol.  1),  Marsfiall  v.  Hill, 
(2  -M.  &  Selw.  608),  Daiwey  v.  Gri[fitli.<  (4  M.  &.  Sehv.  61),  Doe  d.  Cadogan  v.  Eicart. 

Henderson  in  reply.  It  is  not  contended  that  the  words  "  for  life  "  necessarily 
exclude  any  implic;ition  of  an  estate  tail.  But  the  express  words  of  inheritance  to 
all  the  children  remove  the  ground  and  necessity'  for  any  such  implication,  and 
distinguish  this  case  from  such  of  the  cases  cited  for  the  defendant  as  bear  on  this 
point.  In  Doe  dem.  Bean  v.  Hally  the  limitation  over  on  the  estate  for  life  being  to 
the  eldest  son  only  and  his  heirs,  if  the  worrls,  "in  default  of  issue  male,"  had  not 
been  construed  as  implying  an  estiite  tail,  no  issue  but  an  eldest  son  and  his  descend- 
[527]-ants  could  have  taken.  Here  the  limitation  over  is  to  all  the  children.  Doe 
dem.  Gallini  v.  Gallini  is  so  peculiar,  that  it  cannot  govern  the  decision  of  the  present 
case.  The  language  of  the  judgment  there  may  indeed  be  cited  in  answer  to  that 
suggestion,  on  which  the  defendant's  argument  upon  this  point  is  mainly  founded, 
namely,  that  a  child  of  T.  Duesbury  might  have  m.irried,  and  dietl  in  the  lifetime  of 
the  testatrix,  leaving  issue.  Upon  a  similar  suggestion,  Tindal,  C.  J.,  in  delivering 
the  judgment  of  the  Court,  observes  (3  Ad.  &  Ell.  353),  that  "  As  this  supposed  event 
takes  place  in  the  lifetime  of  the  testator,  it  was  open  to  him  to  make  such  new 
disposition  of  his  properly  as  he  might  think  tit,  on  this  change  in  his  family  taking 
place  ;  and  the  argument,  therefore,  is  not  entitled  to  the  same  weight  as  where  the 
construction  put  upon  a  will  is  such  that  a  failure  in  the  manifest  intention  of  the 
testator  must  necessarily  follow  by  an  event  which  takes  place  after  his  death,  at 
which  time  he  can  have  no  control  over,  and  no  means  of  a])plying  a  remedy  to,  the 
contingency  which  has  taken  place  "  If  the  event  suggested  had  happened  in  the 
present  case,  the  testatrix  might,  and  if  she  thought  fit,  no  doubt  would,  have  altered 
her  will  in  conformity  with  the  alteration  in  the  family  of  her  kinsman  T.  Duesbury, 
the  members  of  which  are  the  objects  of  her  bounty.  The  will  not  having  been 
revoked  or  altered  as  to  the  devise  in  question,  must  be  read  as  speaking  the  intention 
of  the  testatrix  up  to  and  at  the  time  of  her  death,  and  to  supjiort  an  implication 
which  would  defeat  her  intention  clearly  expressefl,  in  the  event  which  has  actually 
occurred  ;  it  is  not  enough  to  suggest  the  possibility  of  the  occurrence  in  her  lifetime 
of  an  event  which  did  not  occur,  and  for  which,  if  it  had  occurred,  she  might,  and  if 
she  had  seen  lit,  no  doubt  would  have  made  a  suitable  provision. 
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The  case  of  Doe  dem.  Barnard  v.  Reason  (3  Wils.  244),  and  others  [528]  already 
cited  to  the  like  etiect,  have  not  been  questioned  or  distinguished,  as  authorities  for 
the  proposition  that  R.  Thornton,  E.  Duesbury,  and  M.  Duesbury  took  a  vested 
remainder  in  fee-simple  under  the  devise. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B.  This  was  a  special  case,  which  was  argued  before  us  in  last  Michaelmas 
Term.  The  question  turns  on  the  construction  of  the  will  of  Catherine  Younge.  She, 
by  her  will,  dated  the  19th  of  July,  1796,  devi.sed  the  residue  of  her  freehold,  leasehold, 
and  other  real  estates,  including  the  lands  in  question,  which  are  freehold,  to  Thomas 
Duesbury  for  his  life,  and  after  his  decease,  unto  all  and  every  the  child  and  children 
of  the  said  Thomas  Duesbury,  if  only  one  child  then  to  such  child,  his  or  her  heirs, 
executors,  administrators,  or  assigns,  but  if  more  such  children,  then  equally  to  be 
divided  among  them  share  and  share  alike,  and  to  the  heirs,  executors,  administrators, 
and  assigns,  of  such  children  respectively,  as  tenants  in  common  ;  and  she  then  pro- 
ceeded thus — "but  incase  the  said  Thomas  Due.sbuiy  shall  happen  to  die  without 
leaving  lawful  issue,  then  1  give  the  said  premises  unto  Rebecca  Thornton,  Esther 
Duesbury,  and  Mary  Duesbury,  their  heirs,  executors,  administrators,  and  assigns, 
as  tenants  in  common,  chai-ged  nevertheless  with  the  payment  of  the  legacy  of 
£1000,  which  I  do  hereby  in  that  case  give  and  bequeath  to  Elizabeth  Harrison, 
daughter  of  the  said  Mary  Duesbui-y,  the  same  to  be  paid  to  her  at  the  end  of  twelve 
calendar  months,  next  after  the  said  Rebecca  Thornton,  Esther  Duesbury,  and  Mary 
Duesbury,  their  heirs,  executors,  administrators,  or  assigns,  shall  come  into  possession 
of  the  said  premises." 

The  testatrix  died  on  the  7th  of  September,  1798,  leaving  the  said  Thomas 
Duesbui'v  her  heir  at  law. 

[529]  Thomas  Duesbury  had  several  children,  the  eldest  born  before  the  date  of 
the  will,  namely,  in  1795,  and  the  3'oungest  in  ISOO,  after  the  death  of  the  testatrix. 

The  eldest  survived  all  the  others,  and  died  in  180.5. 

On  the  death  of  the  testatrix,  Thomas  Duesbury  entered  into  possession  of  the 
lands  devised,  and  continued  in  such  possession  until  his  death,  which  happened  on 
the  28th  of  June,  1837.  In  the  year  1832,  Thomas  Duesbury  suffered  a  recovery  of 
the  lands  in  question  to  the  use  of  himself  in  fee.  On  the  death  of  Thomas  Duesbury 
the  defendant  entered  upon,  and  has  since  continued  in  possession  of,  the  said  estates. 

Esther  Duesbury  died  intestate  in  the  year  1815,  leaving  the  said  Mary  Duesbury 
her  heiress  at  law.  Maiy  Duesbury  afterwards  married  John  Todd :  he  died  in 
August,  1838,  leaving  the  said  Mary  his  widow  (who  is  the  lessor  of  the  plaintiff)  him 
surviving. 

This  action  is  brought  by  her  to  recover  po.ssession  of  two  undivided  third  parts 
of  the  said  estates,  which  she  claims  as  having  passed  to  her  under  the  will  of  Catherine 
Younge,  on  the  death  of  Thomas  Duesbury  in  1837,  without  leaving  lawful  issue;  as 
to  one-third  in  her  own  right,  and  as  to  the  other  third  as  heiress  of  her  deceased 
sister  Esther  Duesbury. 

It  was  admitted  by  the  counsel  for  the  lessor  of  the  plaintiff,  that,  in  order  to 
entitle  her  to  recover,  she  must  establish  one  of  two  propositions  :  either  that  Thomas 
Duesbury  took  foi-  life,  with  remainder  to  his  children  in  fee,  with  an  executory  devise 
over  to  Rebecca  Thornton,  Mary  Duesbury,  and  Esther  Duesbury,  in  the  event  of 
Thomas  Duesbury  dying  without  leaving  issue  living  at  his  death  ;  or  else  that  Thomas 
Duesbury  took  for  life,  with  remainder  to  his  children  in  tail,  with  remainder  to 
Rebecca  Thornton,  Mary  Duesbury,  and  Esther  Duesbury  in  fee. 

We  are,  however,  of  opinion  that  she  has  failed  in  esta-[530]-blishing  either  of 
these  as  being  the  true  construction  of  the  will. 

Assuming  (according  to  the  first  hypothesis  of  the  plaintiff'),  that  Thomas  Duesbury 
took  for  life,  with  remainder  to  his  children  in  fee,  we  are  of  opinion,  that,  according 
to  all  the  authorities,  the  gift  over  by  way  of  executory  devise  was  void  as  being  too 
remote.  It  was  to  take  effect  in  case  Thomas  Duesbury  should  happen  to  die  without 
leaving  lawful  issue,  and  the  question  is,  whether  that  mean.s,  and  leave  no  issue  at 
his  decease,  or  whether  it  refers  to  a  failure  of  issue  at  any  distance  of  time. 

That  the  words,  when  used  in  wills  made  prior  to  the  j^ear  1838,  are  (unless  con- 
trolled by  the  context)  to  be  taken,  in  respect  to  real  estate,  to  refer  to  an  indefinite 
failure  of  issue,  is  established  by  a  long  series  of  authorities.     Indeed,  the  counsel  for 
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the  plaintiff  hardly  disputed  that  the  gift  over  would  be  void  for  remoteness,  if  the 
case  had  rested  simply  on  the  words  "  if  he  shall  die  without  leaving  lawful  issue  : " 
but  then  he  argued  that  there  are  circumstances  apparent  on  the  face  of  this  will, 
which  are  sufficient  to  cut  down  and  narrow  the  ordinary  construction  of  dying  with- 
out lea\iiig  issue,  and  to  confine  it  to  a  dying  without  issue  within  a  period  of  time 
allowed  by  law. 

The  circumstance  on  which  the  counsel  for  the  plaintiff  relied  for  that  purpose 
wa.s,  that  the  testatrix  has  charged  the  property  with  the  payment  of  a  sum  of  £1000 
to  Elizabeth  Harrison,  to  be  paid  within  twelve  calendar  months  next  after  the  said 
Rebecca  Thornton,  Esther  Duesbury,  and  Mary  Duesbury,  their  heirs,  executors, 
administrators,  or  assigns,  shall  come  into  possession. 

The  charge,  it  is  said,  is  not  a  charge  in  favour  of  Elizabeth  Harrison  and  her 
executors  or  administrators,  but  a  gift  personal  to  her,  not  payable  unless  she  should 
be  herself  alive  to  receive  it,  and  therefore,  it  is  contended,  the  failure  of  issue  con- 
templated must  have  been  a  proximate,  not  a  [531]  lemote  event :  a  failure  of  issue 
at  the  death  of  Thomas  Duesburv,  not  an  indefinite  failure  of  issue  at  some  distant 
time.  But  we  are  of  opinion,  that  the  foundation  on  which  this  argument  rests  wholly 
fails,  inasmuch  as  there  is  nothing  whatever  to  justify  the  inference,  that  the  gift  was 
intended  to  be  personal  to  Elizabeth  Harri.son,  and  dependent  on  her  being  alive  to 
receive  it  when  payable.  A  legacy  to  A.  is  the  same  thing  as  a  legacy  to  him,  his 
executors,  and  administrators,  and  will  be  payable  to  them  whether  they  are  named  or 
not,  unless  there  is  something  in  the  will  to  point  to  a  different  construction.  There 
is  nothing  of  the  sort  in  this  will,  for  the  mere  circumstance  of  the  gift  being  a  gift  to 
take  effect  after  a  failure  of  issue,  clearly  can  have  no  such  effect.  That  is  a  circum- 
stance always  occurring  in  the  very  common  case  of  a  devise  to  sons  in  tail,  and  on 
failure  of  their  issue,  over  to  collateral  relations,  subject  in  such  case  to  pecuniary 
charges  in  favour  of  daughters.  In  such  a  case,  the  daughters  may  not  be  alive  to 
take  the  benefit,  but  no  one  ever  suggested  it  as  a  reason  for  construing  the  gift  as 
personal  to  them,  that  it  was  made  to  t;ike  effect  after  a  general  failure  of  the  issue  of 
the  sons.  It  would  certainly  go  to  the  executors  or  administrators  of  the  daughter, 
whether  expressly  named  or  not. 

The  present  case,  therefore,  is  clearly  distinguishable  from  that  of  Doe  d.  Smith  v. 
IVebber  (1  B.  &  Aid.  713),  on  which  the  plaintiff  placed  so  much  reliance  ;  for  there 
the  partv  for  whose  benefit,  or  for  the  benefit  of  whose  immediate  nominee,  the  charge 
was  to  take  effect,  was  herself  the  party  the  failure  of  whose  issue  was  in  question,  and 
the  Court,  on  the  whole  context  of  the  will,  felt  itself  warranted  in  concluding  that 
the  charge,  which  certainly  was  not  to  arise  till  after  the  failure  of  issue  in  question, 
was  to  arise  (if  at  all)  immediately  on  the  death  of  the  tenant  for  life  ;  and  the  conse- 
quence necessarily  was,  that  the  failure  [532]  of  issue  contemplated  by  the  testator, 
was  a  failure  of  issue  at  the  death  of  the  tenant  for  life. 

As  to  the  other  cases  cited  in  this  branch  of  the  argument.  Pells  v.  Brown  (Cro. 
Jac.  550),  Porter  v.  Bradley  (3  T.  R.  148),  Roe  v.  Jefftry  (7  T.  R.  589),  and  some 
others,  it  is  only  necessary  to  say,  that  whenever  the  words  "die  without  leaving 
issue,"  have  been  construed  to  mean  "die  without  leaving  issue  living  at  the  death," 
the  Courts  have  always  relied,  or  professed  to  rely,  on  some  other  expressions  or 
ciicumstances  apparent  on  the  face  of  the  will,  and  have  never  a.ssumed  to  act  against 
that  which  we  consider  to  be  a  long-established  settled  rule  of  construction,  namely, 
that,  in  wills  of  real  estates,  these  words  refer  to  a  general  failure  of  issue  at  any  time, 
however  remote. 

Whether  the  circumstances  on  which  the  Courts  have  relied,  as  justifying  a 
difierent  construction,  have  always  been  such  as  to  warrant  their  decisions,  is  not  now 
the  question.  It  is  enough  for  us  to  say,  they  have  always  professed  to  rest  such 
decisions  on  some  additional  expressions  or  circumstances,  not  to  be  found  in  the  will 
now  before  us  ;  and  we  are  therefore  of  opinion,  that,  assuming,  according  to  the  first 
hypothesis  of  the  plaintiff's  counsel,  that  Thomas  Duesbury  took  for  life,  with  a  vested 
remainder  in  fee  to  his  children,  the  gift  over  was  void,  as  being  a  gift  to  take  effect 
by  way  of  executory  devise  after  an  indefinite  failure  of  issue. 

The  other  proposition  of  the  plaintiff's  coun.sel  was,  that  Thom;is  Duesbury  took 
for  life,  with  remainder  to  his  children  in  tail,  with  cross-rem.-iindcrs  inter  se,  and  with 
an  ultimate  remainder  in  fee  to  Rebecca  Thornton,  Esther  Duesbury,  and  Mary 
Duesbury.     And  his  argument  on  this  part  of  the  case  was,  that  though,  under  the 
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first  words  of  the  devise,  unto  all  and  every  the  child  and  children  of  the  said  Thomas 
Duesbury,  their  heirs,  executors,  administrators,  and  assigns,  &g.,  the  children  would 
have  taken  an  estate  in  fee  simple,  yet  that  the  subsequent  words,  "  but  in  case  the 
said  Thomas  Duesbury  shall  hap-[533]-pen  to  die  without  leaving  lawful  issue,'  must 
be  taken  to  narrow  the  effect  of  the  former  words,  and  convert  the  estate  of  the 
children  into  an  estate  tail. 

The  only  eases  cited  by  the  plaintifi's  counsel  which  aftbrded  any  colour  to  such 
an  argument,  were  the  cases  of  Jones  v.  Legg  or  Ives  v.  Lee/;;,  (reported  in  9  Mod.  4()1, 
and  in  a  note  at  page  488  in  3  T.  K.),  and  the  case  of  Loe  d.  Barnard  v.  Reaann 
(3  Wils.  244). 

In  the  first  of  those  cases,  the  testator  devised  his  real  estates  to  his  daughter 
Marthana  for  her  life,  and  after  her  decease  to  her  children  and  their  heirs,  and  for 
default  thereof  to  his  sou  William  and  his  heirs.  Lord  Hardwicke  there  held,  that 
the  words  "  for  default  thereof "  were  to  be  referred  to  the  immediate  antecedent, 
namely,  the  heirs  of  the  children,  and  not  to  the  children  themselves  ;  and  as  the 
children  could  not  die  without  heirs,  so  long  as  William  or  any  of  his  heirs  were  in 
existence.  Lord  Hardwicke  held,  according  to  a  well-established  rule  of  construction, 
that  the  testator,  in  speaking  of  the  heirs  of  the  children  of  Marthana,  must  have 
meant  heirs  of  her  body,  and  not  heirs  general.  That  was  the  ground  of  the  decision, 
as  appears  from  the  repoit  given  in  the  notes  to  Doe  v.  I'ernjn  (3  T.  E.  488),  which 
therefore  is  obviously  wholly  inapplicable  to  the  case  now  before  us. 

hi  the  other  case,  of  Doe  v.  Reason,  the  testator  devised  all  his  messuages  to  his 
niece  for  her  life,  and  at  her  decease  to  such  issue  of  her  body  as  should  be  then 
living,  as  tenants  in  common,  and  to  the  heirs  of  such  issue,  that  is  to  say,  in  case 
there  should  be  only  such  issue  one  child,  then  the  whole  to  that  one  child  and  its 
heirs,  but  if  there  should  be  issue  two  or  more  children,  then  to  such  two  or  more 
children,  equally  among  them,  and  their  heirs  as  tenants  in  common  :  and  in  case  her 
said  niece  should  die  without  issue  then  living,  or  in  case  all  such  issue  should  die 
without  issue,  so  that  all  and  every  the  descendants  of  [534]  her  body  should  be  dead 
without  issue,  then  she  gave  the  said  messuages,  &c.  to  T.  B.  and  J.  F.,  the  lessors  of 
the  plaintiff,  and  their  heirs.  In  that  case  the  Court  held,  that  although  the  gift  to 
the  children  of  the  niece  was  made  in  words  which  prima  facie  imported  a  gift  to  them 
in  fee,  yet  the  subsequent  words  "  in  case  all  such  issue  should  die  without  issue,"  itc. 
&e.,  plainly  shewed  that  the  word  "  heirs,"  as  applied  to  the  issue,  meant  heirs  of  the 
body,  and  not  heirs  general.  The  decision  then  turned  entirely  on  those  words  which 
are  not  found  in  the  case  before  us ;  the  gift  over  in  the  present  case  not  being  in  case 
all  the  children  of  Thomas  Duesbury  should  die  without  issue,  but  in  case  there  should 
be  a  failure  of  issue  of  the  body  of  Thomas  Duesbury  himself.  It  was  argued  on  the 
part  of  the  lessor  of  the  plaintiff',  that,  although  there  are  not  in  the  present  case  any 
words  in  terms  giving  the  estate  over  in  default  of  issue  of  the  children,  yet  there  is 
that  which  is  tantamount  to  such  words.  The  estate  is  given  to  Thomas  Duesbury 
for  his  life,  and  at  his  decease  to  his  children  and  tlieir  heii's,  but  in  case  at  any  time 
there  shall  be  a  failure  of  issue  of  Thomas  Duesbury,  (for  such  is  the  construction  we 
put  on  that  part  of  the  will),  then  the  estate  is  given  over  to  those  under  whom  the 
lessor  of  the  plaintiff  claims.  If  the  gift  over  had  been  in  case  there  should  be  a 
general  failure  of  issue  of  the  children,  that,  it  was  contended,  would,  on  the  authority 
of  the  case  of  Doe  v.  Reason,  have  cut  down  the  estates  of  the  children  to  estates  tail ; 
and  what  difference,  it  was  said,  can  there  be  between  a  gift  over  on  failure  of  issue  of 
all  the  children  of  A.  B.,  and  a  gift  over  on  failure  of  the  issue  of  A.  B.  himself?  The 
event  on  which  the  gift  over  is  to  take  effect  is,  it  is  contended,  the  same  in  both 
cases  ;  for  the  failure  of  the  issue  of  A.  B.  is  the  same  thing  as  a  failuie  of  issue  of  all 
his  children. 

This  argument,  however,  though  very  ingeniously  put,  is  evidently  founded  on  a 
fallacy.  The  death  and  failure  of  i.ssue  of  A.  B.  is  undoubtedly  the  same  thing  as  the 
[535]  death  of  A.  B.  and  failure  of  issue  of  all  his  children,  if  by  the  word  " childien  " 
is  meant  all  the  children  he  ever  had.  It  is  not  necessarily  the  same  thing,  if  b}-  that 
word  is  meant  all  the  children  he  may  have  living  at  a  particular  time,  or  born  after- 
wards ;  because,  in  such  case,  there  may  be  a  failure  of  issue  of  all  such  children,  and 
yet  there  may  be  issue  living  of  A.  B.  by  a  predeceased  child,  and  so  no  failure  of 
issue  of  A.  B.  himself.  Now,  where,  as  in  this  case,  a  testator  devises  to  a  party 
for  life,  and  after  his  decease  to  his  children  and  their  heirs,  the  word  "children" 
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includes  all  the  children  who  shall  be  living  at  the  death  of  the  testator,  or  who  shall 
afterwards  be  born  in  the  lifetime  of  the  tenant  for  life,  but  it  does  not  include  a  child 
of  the  tenant  for  life  d^-ing  in  the  testator's  lifetime,  without  leaving  or  not  leaving 
issue.  And  applying  this  doctrine  to  the  case  now  before  us,  it  follows  clearly  that 
the  failure  of  issue  of  Thomas  Duesburv  was  not  necessarily  the  same  thing  as  the 
failure  of  issue  of  all  his  children,  taking  children  to  mean  (as  it  certainly  does  mean) 
those  children  only  who  were  alive  at  the  death  of  Catherine  Younge,  or  who  were 
afterwards  born  in  the  lifetime  of  Thomas  Duesburv. 

For  if  a  child  of  Thomas  Duesbury  had  died  in  the  lifetime  of  Catherine  Younge 
leaving  issue,  and  such  issue  were  now  living,  it  is  plain  there  would  now  be  a  failure 
of  issue  of  the  children  of  Thomas  Duesbury,  taking  children  in  the  sense  in  which 
it  was  used  by  the  test<atrix,  that  is,  children  living  at  her  death,  or  afterwards  born, 
and  yet  there  would  be  no  failure  of  the  issue  of  Thomas  Duesbury  himself. 

For  these  reasons  we  are  of  opinion,  that  the  counsel  for  the  plaintiff  has  failed  to 
bring  this  case  within  the  doctrine  acted  on  in  the  case  of  Don  d.  Barnard  v.  Reason. 

It  may  not  be  unfit  to  add,  with  reference  to  that  case,  that  there  is  a  difficulty 
in  it  which  seems,  according  to  the  report,  not  to  have  been  adverted  to  by  the  Court. 
[536]  The  ground  of  the  decision  there  was  that  Elizabeth  Croson  took  for  life,  with 
remainder  to  her  children  in  tail,  with  remainder  in  fee  to  the  lessors  of  the  plaintiff. 
This  remainder,  it  was  contended,  being  a  vested  remainder  in  fee,  was  not  defeated  by 
the  recovery  sufiered  by  Elizabeth  Croson,  the  tenant  for  life.  But  it  is  to  be 
observed,  that  the  only  children  of  Elizabeth  Croson  who  were  to  take,  were  such  of 
her  children  as  should  be  living  at  her  death.  And  as  the  remainder  to  the  les.sors 
'A  the  plaintiff  was  not  to  take  effect  until  all  and  every  the  descendants  of  the  body 
of  Elizabeth  Croson  should  be  dead  without  issue  (an  event  which  clearly  need  not 
necessarily  happen  on  the  death  without  issue  of  all  the  children  living  at  her  decease), 
it  is  difficult  to  understand  how  the  remainder  to  the  lessors  of  the  plaintiff  could  be 
a  vested  remainder,  unless  indeed  by  holding  that  Elizalieth  Croson  herself  took  an 
estate  tail  in  remainder  e.vpectant  on  the  decease  without  issue  of  her  children,  living 
at  her  decease,  in  which  ca.se  her  recovery  would  certainly  have  defeated  the  title  of 
the  remainder-men.  Perhaps  the  Court  considered  all  and  every  the  descendants  of 
her  body  to  mean  all  and  every  the  descendants  entitled  under  the  will,  in  which  case 
the  decision  may  be  supported  :  but  this  is  certainly  a  verj-  strained  construction. 
It  is  not,  however,  necessary  for  the  purpose  of  this  case  to  question  the  authority  of 
Doe  d.  Barnard  v.  lieafon,  inasmuch  as  we  have  already  pointed  out  a  very  important 
distinction  between  that  case  and  the  present. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  counsel  for  the  lessor  of  the 
plaintiff  has  failed  to  establish  either  of  his  propositions,  and  consequently  that  there 
must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

[537]  ECCLKS  V.  Cole.  Exch.  of  Pleas.  May  29,  18U.— The  Court  will  amend 
a  writ  of  summons,  although  more  than  four  months  have  elapsed  since 
it  was  issued,  by  altering  the  cause  of  action  from  debt  to  assumpsit,  on  an 
affidavit  that  if  a  fresh  action  were  commenced,  the  Statute  of  Limitations  would 
be  a  bar  ;  but  the  Court  cannot  amend  the  copy  of  the  writ  served,  as  they  have 
no  power  over  it. 

[S.  C.  1  Dowl.  (N.  S.)  34;  10  L.  J.  Ex.  475.] 

Ogle,  on  a  former  day,  obtained  a  rule  calling  upon  the  defendant  to  shew  cause 
why  the  writ  of  summons  and  the  copy  thereof  should  not  be  amended,  by  altering 
the  cause  of  action  from  debt  to  assumpsit.  The  affidavit  on  which  the  rule  was 
obtained  stated,  that  the  action  was  brought  by  the  plaintiff',  as  indorsee  of  two  bills 
of  exchange,  against  the  defendant  as  the  acceptor  thereof ;  that  the  bills  were  more 
than  six  years  over-due,  and  that  he  wiis  informed  and  believed,  that  the  Statute  of 
Limitations  would  be  a  complete  bar  to  a  fresh  action. 

Ball  shewed  cause.  It  does  not  appear  that  the  writ  has  ever  been  served,  or  any 
thing  done  upon  it,  although  more  than  six  month.?  have  elapsed  since  it  was  issued, 
and  if  so,  it  has  no  longer  any  valid  existence.  [Parke,  B.  How  do  we  know  that 
it  has  not  been  served  ?]    If  it  was  served,  no  appearance  has  been  entered.    [Parke,  B. 
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If  the  defendant  has  not  appeared,  he  has  now  no  right  to  appear.]  At  all  events, 
if  it  has  been  served,  the  copy  of  the  writ  cannot  be  amended :  Byfield  v.  Street 
(10  Bing.  27  ;  3  M.  &  Scott,  406). 

Oijle,  in  support  of  the  rule.  If  no  proceedings  have  been  taken  on  the  writ,  and 
no  appearance  entered,  the  defendant  might  have  shewn  those  facts  on  affidavit. 

Pakke,  B.  The  rule  must  be  absolute.  We  cannot  amend  the  copy  of  the  writ, 
because  we  have  no  power  over  it ;  but  we  may  amend  the  writ  itself,  so  that  the 
declaration  may  agree  with  it.  The  defendant  does  not  state  that  the  Statute  of 
Limitations  will  not  be  saved  ;  and  if  the  fact  be  otherwise,  the  writ  will  be  nugatory, 
and  he  will  receive  no  damage. 

The  rest  of  the  Court  concurred. 

Eule  absolute  on  payment  of  costs. 


[538]  Pitt  v.  Purssord.  Exch.  of  Pleas.  May  29,  1841. — \Yhere  one  of  two 
persons,  who,  as  sureties  for  a  third,  signed  together  with  the  principal  a  joint 
and  several  promissory  note,  on  the  note  becoming  due,  paid  the  amount,  although 
no  demand  had  been  made  or  action  brought  against  him  by  the  holder  : — Held, 
that  such  payment  could  not  be  considered  voluntary,  and  that  he  might  sue 
his  co-surety  for  contribution. 

[S.  C.  10  L.  J.  Ex.  475  ;  5  Jur.  611.] 

Assumpsit  for  money  paid,  and  on  an  account  stated. 

Plea,  non  assumpsit. 

The  cause  was  tried  before  the  under-sheriff  of  Middlesex,  when  it  appeared  that 
the  plaintiff  and  defendant,  together  with  a  person  named  Boston,  had  signed  a  joint 
and  several  promissory  note  for  £50,  payable  two  months  after  date,  the  plaintift  and 
defendant  being  sureties  for  Boston.  The  latter  paid  only  a  portion  of  the  amount, 
and  on  the  note  becoming  due,  the  plaintiff  paid  the  residue,  and  brought  this  action 
against  the  defendant  to  recover  contribution.  There  was  no  proof  of  any  demand 
of  payment  having  been  made  upon  the  plaintiff,  or  that  an  action  had  been  brought 
by  the  holder  of  the  note,  but  a  paper  was  put  in,  which  purported  to  be  the  declara- 
tion in  an  action  on  the  note  by  the  payee  against  the  present  plaintiff.  It  was 
objected  that  there  was  no  sufficient  evidence  of  any  demand  having  been  made,  nor 
of  any  action  having  been  brought,  the  production  of  the  declaration  not  being  the 
proper  mode  of  shewing  that  an  action  had  been  commenced.  The  jury,  under  the 
direction  of  the  under-sheriff,  found  a  verdict  for  the  plaintiff,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Willes  now  moved  accordingly.  This  action  cannot  be  sustained,  unless  it 
be  shewn  that  the  money  was  paid  by  the  plaintiff  at  the  express  request  of  the 
defendant,  or  under  compulsion  of  law  for  the  defendant's  benefit.  The  plaintiff 
should  have  shewn,  either  that  the  holder  had  called  upon  him  for  payment  of  the 
amount  due  on  the  note,  or  that  he  had  brought  an  action  against  him.  Neither  of 
these  was  shewn,  inasmuch  as  the  declaration  was  not  sufficient  evidence  of  the  action 
having  been  commenced.  No  man  can  make  himself  the  creditor  of  [539]  another  by 
voluntarily,  and  without  his  request,  paj-ing  a  debt  for  him. 

Pakke,  B.  We  cannot  grant  a  rule  in  this  case.  All  the  parties  were  jointly  and 
severally  liable  to  the  holders  of  the  note ;  and  as  all  were  liable,  one  party  who  has 
paid  the  note  may  bring  an  action  against  his  co-surety  for  contribution,  without 
shewing  that  he  paid  it  by  compulsion.  He  was  not  bound  to  delay  payment  of  the 
note  until  an  action  was  commenced  against  him.  The  law  on  this  subject  was  fully 
gone  into  by  this  Court,  in  the  case  of  JJavies  v.  Humphreys  (6  M.  &  W.  153). 

Alderson,  B.  This  is  not  a  voluntary  payment,  nor  is  it  like  the  case  where  one 
is  liable  as  principal  and  another  as  surety.  Here  the  sureties  are  not  liable  in  default 
of  the  principal ;  they  are  all  piimaiily  liable,  and  are  all  equally  so.  This  was  not 
a  payment  made  voluntarily,  but  was  a  payment  in  discharge  of  a  debt  due  on  an 
instrument  on  which  the  defendant  was  liable. 

Gurnet,  B.,  and  Eolfe,  B.,  concurred. 

Eule  refused. 
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[540]  FouLDES  r.  WiLLOUGHBY.  Exch.  of  Pleas.  June  1,  1841. — Trover  for  two 
horses.  It  appeared  at  the  trial  that  the  defendant  was  the  manager  of  a  ferrv 
from  B.  to  L.,  and  that  the  plaintiff  embarked  on  board  the  defendant's  ferry- 
boat at  B.,  having  with  him  the  horses  in  ijuestion,  for  the  carriage  of  which  he 
had  paid  the  usual  fare.  When  the  defendant  came  on  board,  it  having  lieen 
suggested  that  the  plaintilV  had  behaved  improperly  on  board,  he  the  defendant 
told  the  plaintiff  he  would  not  carry  the  horses  o\'er  the  water,  and  that  he  must 
take  them  on  shore.  The  plaintiff  refu.sed  to  do  this,  and  the  defendant  took 
them  from  the  plaintiff  and  put  them  on  shore,  and  they  were  conveyed  to  an 
hotel  kept  by  the  defendant's  brother.  The  plaintiff'  remained  on  board  and  was 
conveyed  over  the  water.  On  the  following  day  the  plaintiff  sent  for  the  horses, 
but  thej'  were  not  delivci'ed  up;  a  message  was  however  afterwards  sent  to  the 
plaintiff',  that  he  might  have  tlae  horses  on  sending  for  them  and  paying  for  their 
keep,  but  that  if  he  did  not  send  for  them,  they  would  be  sold  to  pay  the  expenses. 
The  latter  was  accordingly  done,  and  this  action  was  brought.  The  defence  set 
up  was,  that  the  plaintiff"  having  misconducted  himself  on  l)oard,  the  horses  were 
put  on  shore  in  order  to  get  rid  of  the  plaintiff'  by  inducing  him  to  follow  them. 
— The  learned  Judge,  in  summing  up,  told  the  juiy  that  the  defendant,  by  taking 
the  horses  from  the  plaintiff  and  turning  them  out  of  the  vessel,  had  been  guilty 
of  a  conversion,  unless  they  thought  the  plaintiff's  conduct  justified  his  removal 
from  the  steam-boat,  and  he  had  refused  to  go  without  his  horses : — Held,  that 
this  amounted  to  a  misdirection,  as  a  mere  wrongful  asportation  of  a  chattel  does 
not  amount  to  a  conversion,  unless  the  taking  or  detention  of  the  chattel  is  with 
intent  to  convert  it  to  the  taker's  own  use,  or  that  of  some  third  person,  or  unless 
the  act  done  has  the  effect  either  of  destroying  or  changing  the  quality  of  the 
chattel. 

[S.  C.  1  Dowl.  (N.  S.)  86;  10  L.  J.  Ex.  364;  5  Jur.  534.  Considered,  Fowkr 
V.  Hollim,  1872,  L.  R.  7  Q.  B.  629,  affirmed,  HolHns  v.  Fmvler,  L.  R.  7  H.  L.  757. 
See  also,  England  v.  Cowley,  1873,  L.  R.  8  Ex.  132] 

Trover  for  divers,  to  wit,  two  horses.  Plea,  not  guilty.  The  cause  was  tried 
before  Maule,  J.,  at  the  last  Spring  Assizes  for  Liverpool,  when  it  appeared  that  the 
defendant  was  the  occupier  or  manager  of  a  ferry  by  means  of  steam-boats  over  the 
River  Mersey,  from  Birkenhead  to  Liverpool,  and  that  on  the  15th  of  October  1840,  the 
plaintiff  had  embarked  on  board  the  defendant's  ferry-boat  at  Birkenhead,  having 
with  him  two  horses,  for  the  carriage  of  which  he  had  paid  the  usual  fare.  It  was 
alleged  that  the  plaintiff"  misconducted  himself  and  behaved  improperly  after  he 
came  on  board  the  steam-boat,  and  when  the  defendant  came  on  board  he  told  the 
plaintiff  that  he  would  not  carry  the  horses  over,  and  that  he  must  take  them  on  shore. 
The  plaintiff  lefused  to  do  so,  and  the  defendant  took  the  horses  from  the  plaintiff, 
who  was  holding  one  of  them  by  the  bridle,  and  put  them  on  shore  on  the  landing 
slip.  The\'  were  driven  to  the  top  of  the  slip,  which  was  separated  by  gates  from  the 
high  road,  and  turned  loose  on  the  road.  They  were  shortly  afterwards  seen  in  the 
stal)les  of  an  hotel  at  Birkenhead,  kept  by  the  defendant's  brother.  The  plaintiff 
remaiTied  on  board  the  steam-boat,  and  was  conveyed  over  the  river  to  Liverpool.  On 
the  following  day  the  plaintiff'  sent  to  the  hotel  [541]  for  the  horses,  but  the  parties 
in  whose  possession  they  were  refused  to  deliver  them  up.  A  message,  however,  was 
afterwards  sent  to  him  by  the  hotel-keeper,  to  the  effect  that  he  might  have  the  horses 
on  sending  for  them  and  paying  for  their  keep;  and  that  if  he  did  not  send  for  them 
and  pay  for  their  keep,  they  would  be  sold  to  pay  the  expense  of  it.  The  plaintiff 
then  brought  the  present  action.  The  horses  were  subsejuenth'  sold  Ijy  auction. 
The  defence  set  up  at  the  trial  was,  that  the  plaintiff  had  misconducted  himself  and 
behaved  impioperly  on  board,  and  that  the  horses  were  sent  on  shore  in  order  to  get 
rid  of  the  plaintiff',  by  inducing  him  to  follow  them.  The  learned  Judge  told  the  jurv, 
that  the  defendant  by  taking  the  horses  from  the  plaintiff  and  turning  them  out  of 
the  vessel,  had  been  guilty  of  a  conversion,  unless  they  thought  the  plaintiff's  conduct 
had  justified  his  removal  from  the  steam-boat,  and  he  had  refused  to  go  without  his 
horses  ;  and  that  if  they  thought  the  conversion  was  proved,  they  miglit  give  the 
plaintirt' damages  for  the  full  value  of  the  hor.ses.  The  jury  found  a  verdict  for  the 
plaintiff  with  £40  damages,  the  value  of  the  horses. 

Ex.  Div.  vii.— 37 
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In  Easter  Term  last,  a  rule  was  obtained  calling  upon  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  on  the  ground  of  misdirection,  both  as  to 
the  proof  of  a  conversion,  and  also  as  to  the  amount  of  the  damages :  against 
which  rule 

W.  H.  Watson  and  Atherton  now  shewed  cause.  The  evidence  shewed  that 
which  clearly  amounted  to  a  conversion,  and  it  was  not  affected  by  the  circumstance 
that  the  plaintiff  had  the  means  afterwards,  if  he  had  chosen,  of  obtaining  the  horses 
ao-ain.  A  wrongful  removal  of  a  chattel,  even  for  a  few  yards,  amounts  in  law  to  a 
conversion.  [Lord  Abinger,  C.  B.  According  to  that  argument  every  trespass  is 
a  conversion.]  If  a  man  takes  and  rides  another  person's  horse  without  his 
consent,  however  short  a  dis-[542]-tance,  it  is  in  law  a  conversion  [Alderson,  B. 
In  that  case  there  is  a  user  of  the  horse.  Lord  Abinger,  C.  B.  In  this  case  the 
horses  were  turned  out  of  the  boat  by  the  defendant  because  the  owner  refused  to 
take  them  out,  and  not  with  any  view  to  appropriate  them  to  his  own  use,  but  to 
get  rid  of  their  owner.  Alderson,  B.  If  a  man  were  to  remove  my  carriage  a  few 
yards,  and  then  leave  it,  would  he  be  guilty  of  a  conversion  ?  ]  In  the  notes  to 
IFilbmham  v.  Snow  (2  Saund.  i70),  it  is  said,  "  Whenever  trespass  for  taking  goods 
will  lie,  that  is,  where  they  are  taken  wrongfully,  trover  will  also  lie,  for  one  may 
qualify  but  not  increase  a  tort ; "  citing  Cro.  Eliz.  824,  Bishop  v.  Montague.  [Lord 
Abinger,  C.  B.  I  cannot  agree  to  that  position,  at  least  to  the  extent  for  which 
it  is  now  used. (J)]  In  Bac.  Abr.,  Trover  (A),  it  is  said,  "If  the  goods  of  J.  S.  have 
been  taken  by  J.  N.  in  such  a  tortious  manner  that  an  action  of  trespass  would  lie, 
an  action  of  trover  will  likewise  lie."  So  in  Eolle's  Abr.  4,  "  Action  sur  case  "  (L) : 
— "  If  a  man  take  my  horse  and  ride  him,  and  then  re-deliver  him  to  me,  still  I  may 
have  an  action  against  him,  for  it  is  a  conversion,  and  the  re-delivery  is  no  bar  to  the 
action,  and  only  goes  in  mitigation  of  damages  ; "  citing  The  Countess  of  Bulland's  case. 
The  mere  exercise  of  dominion  over  a  thing  is,  in  law,  a  conversion  of  it.  What  is 
said  by  Buller,  J.,  in  Si/eds  v.  Hay  (4  T.  K.  264),  is  applicable  to  the  present  case  : 
"  If  a  person  take  my  horse  to  ride,  and  leave  him  at  an  inn,  that  is  a  conversion ; 
for  though  I  may  have  the  horse  on  sending  for  him,  and  paying  for  the  keeping  of 
him,  yet  it  brings  a  charge  on  me."  In  Mnlgrare  v.  Ogden  (Cro.  Eliz.  219),  which 
was  an  action  of  trover  for  twenty  barrels  of  butter,  with  counts  that  the  [543] 
defendant  tam  negligenter  custodivit,  that  they  became  of  little  value,  it  was  held 
upon  demurrer  by  all  the  justices,  that  no  action  on  the  case  lieth  in  this  case,  for 
no  law  compelleth  him  that  finds  a  thing  to  keep  it  safely  ;  as  if  a  man  finds  a  garment 
and  suffers  it  to  be  moth-eaten ;  or  if  one  finds  a  horse  and  giveth  it  no  sustenance ; 
but  if  a  man  finds  a  thing  and  useth  it,  he  is  answerable,  for  it  is  a  conversion  :  so 
if  he  of  purpose  misuseth  it,  as  if  one  finds  paper  and  puts  it  into  the  water,  &c. ; 
but  for  negligent  keeping  no  law  punisheth  him."  And  in  BuUer's  Nisi  Prius,  44, 
it  is  said,  "  To  determine  what  evidence  will  be  sufficient  to  prove  a  conversion  in 
the  defendant,  it  must  be  known  how  the  goods  came  to  his  hands  ;  for  if  they 
came  to  his  hands  by  delivery,  finding,  or  bailment,  an  actual  demand  and  refusal 
ought  to  be  proved  ;  but  it  is  not  necessary  to  prove  an  actual  demand,  if  an  actual 
taking  be  proved,  for  the  taking  being  unlawful,  is  itself  a  conversion."  They  also 
referred  to  the  cases  collected  in  Roscoe  on  Ev.  5th  ed.  .526. 

As  to  the  amount  of  damages,  that  was  a  question  for  the  jury,  and  if  they  were 
satisfied  that  the  defendant  was  guilty  of  the  conversion,  they  were  fully  warranted 
in  giving  the  full  value  of  the  horses,  which  were,  in  fact,  wholly  lost  to  the  plaintiff'. 

Crompton,  in  support  of  the  rule.  The  jury  were  not  warranted  in  awarding  the 
full  value  of  the  horses,  because  the  loss  to  the  plaintift' was  the  consequence  of  his  own 
act,  in  not  following  them,  and  not  the  consequence  of  the  defendant's  act.  He  cited 
Moon  V.  Raphael  (2  Bing.  N.  C.  310). 

As  to  the  other  point,  the  case  of  Bushell  v.  Miller  (1  Stra.  128)  is  in  point.  There 
it  was  stated  that  pai-ticular  porters  had  a  right  to  put  small  parcels  of  goods  in  a  hut 
on  the  Custom  House  Quay,  each  porter  having  a  box  or  cupboard  within  the  hut  for 
that  purpose.     The  plaintiff,  [544]  being  one  of  the  porters,  put  in  goods  belonging 

(b)  lu  the  case  cited,  the  beasts  were  taken  absolutely  by  the  defendant's  bailiff 
as  for  a  heriot  due,  the  defendant  afterwards  agreeing  to  the  taking  and  converting 
them.  The  Court  ditt'ered  in  opinion  whether  trover  was  maintainable,  or  whether 
the  action  should  not  have  been  trespass. 
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to  A.,  and  laid  them  so  that  the  defendant,  who  was  another  of  the  porters,  could  not 
get  to  his  chest  without  removing  them.  He  accordingly  did  remove  them  about  a 
yard  from  the  place  where  they  lay,  towards  the  door,  and,  without  returning  them 
into  their  place,  went  away,  and  the  goods  were  lost.  The  plaintiff  having  satisfied 
A.  for  the  value  of  the  goods,  brought  trover  against  the  defendant ;  and  it  was  held 
by  Pratt,  C.  J.,  "that  there  was  no  conversion  in  the  defendant;  the  plaintiff,  by 
laying  his  goods  where  they  obstructed  the  defendant  from  going  to  his  chest,  was 
a  wrong-doer,  and  the  defendant  had  a  right  to  remove  the  goods :  that,  as  to  the 
not  returning  the  goods  to  the  place  where  he  found  them,  if  this  were  an  action  of 
trespass,  perhaps  it  might  be  a  doubt ;  but  he  was  clear  it  could  not  amount  to  a 
conversion."  It  is  not  every  wrongful  interference  with  the  chattel  of  another  that 
will  constitute  a  conversion.  There  must  be  an  intention  to  deprive  the  owner  of 
his  general  right  of  dominion  over  it.  Here  there  was  no  such  intention ;  the  object 
merely  was,  to  get  rid  of  the  owner  as  well  as  the  horses.  He  referred  to  Cooper  v. 
ChiUy{\  W.  Bla.  65),  and  Garland  v.  Carhsle  (2  C.  &  M.  31). 

Lord  Abinger,  C.  B.  This  is  a  motion  to  set  aside  the  verdict  on  the  ground 
of  an  alleged  misdirection ;  and  I  cannot  help  thinking  that  if  the  learned  Judge  who 
tried  the  cause  had  referred  to  the  long  and  frequent  distinctions  which  have  been 
taken  between  such  a  simple  asportation  as  will  support  an  action  of  trespass,  and 
those  circumstances  which  are  requisite  to  establish  a  conversion,  he  would  not  have 
so  directed  the  jury.  It  is  a  proposition  familiar  to  all  lawyers,  that  a  simple  asporta- 
tion of  a  chattel,  without  any  intention  of  making  any  further  use  of  it,  although 
it  may  be  a  sufficient  foundation  for  an  [545]  action  of  trespass,  is  not  sufficient  to 
establish  a  conversion.  I  had  thought  that  the  matter  had  been  fully  discussed,  and 
this  distinction  established,  by  the  numerous  cases  which  have  occurred  on  this  subject; 
but,  according  to  the  argument  put  forward  by  the  plaintiff's  counsel  to-day,  a  bare 
asportavit  is  a  sufficient  foundation  to  support  an  action  of  trover.  I  entirely  dissent 
from  this  argument ;  and  therefore  I  think  that  the  learned  Judge  was  wrong,  in 
telling  the  jury  that  the  simple  fact  of  putting  these  hoi'ses  on  shore  by  the  defendant, 
amounted  to  a  conversion  of  them  to  his  own  use.  In  my  opinion,  he  should  have 
added  to  his  direction,  that  it  was  for  them  to  consider  what  was  the  intention  of  the 
defendant  in  so  doing.  If  the  object,  and  whether  rightly  or  wrongfully  entertained 
is  immaterial,  simply  was  to  induce  the  plaintiff'  to  go  on  shore  himself,  and  the  defen- 
dant, in  furtherance  of  that  object,  did  the  act  in  question,  it  was  not  exercising  over 
the  horses  any  right  inconsistent  with,  or  adverse  to,  the  rights  which  the  plaintiff 
had  in  them.  Suppose,  instead  of  the  horses,  the  defendant  had  put  the  plaintiff 
himself  on  shore,  and  on  being  put  on  shore,  the  plaintiff  had  refused  to  take  his 
horses  with  him,  and  the  defendant  had  said  he  would  take  them  to  the  other  side 
of  the  water,  and  had  done  so,  would  that  be  a  conversion  ?  That  would  be  a  much 
more  colourable  case  of  a  conversion  than  the  present,  because,  by  separating  the  man 
from  bis  property,  it  might,  with  some  appearance  of  fairness,  be  said  the  party  was 
carrying  away  the  horses  without  any  justifiable  reason  for  so  doing.  Then,  havinc 
conveyed  them  across  the  water,  and  finding  neither  the  owner  nor  any  one  else  to 
receive  them,  what  is  he  to  do  with  them  ?  Suppose,  under  those  circumstances,  the 
defendant  lands  them,  and  leaves  them  on  shore,  would  that  amount  to  a  conversion? 
The  argument  of  the  plaintiff's  counsel  in  this  case  must  go  the  length  of  saying  that 
it  would.  Then,  suppose  the  reply  to  be,  that  those  circumstances  would  amount  to 
a  conversion,  I  ask,  at  what  [546]  period  of  time  did  the  conversion  take  place? 
Suppose  the  plaintiff  had  immediateh^  followed  his  horses  when  the\'  were  put  on 
shore,  and  resumed  possession  of  them,  would  there  be  a  conversion  of  them  in  that 
case?  I  apprehend,  clearly  not.  It  has  been  argued,  that  the  mere  touching  and 
taking  them  by  the  bridle  would  constitute  a  conversion,  but  surely  that  cannot  be : 
if  the  plaintiff'  had  immediately  gone  on  shore  and  taken  pos.session  of  them,  there 
could  be  no  conversion.  Then  the  question,  whether  this  were  a  conversion  or  not, 
cannot  depend  on  the  subsequent  conduct  of  the  plaintiff'  in  following  the  horses  on 
shore.  Would  any  man  say,  that  if  the  facts  of  this  case  were,  that  tlie  plaintiff  and 
defendant  iiad  had  a  contro\ers}'  as  to  whether  the  horses  should  remain  in  the  boat, 
and  the  defendant  had  said,  "  If  j^ou  will  not  put  them  on  shore,  I  will  do  it  for  you," 
and  in  pursuance  of  that  threat,  he  had  taken  hold  of  one  of  the  horses  to  go  ashore 
with  it,  an  action  of  trover  could  be  sustained  against  him  ?  There  might,  perhaps, 
in  such  a  case,  be  ground  for  maintaining  an  action  of  trespass,  because  the  defendant 
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may  have  had  no  right  to  meddle  with  the  horses  at  all :  but  it  is  clear  that  he  did 
not  do  so  for  the  purpose  of  taking  them  away  from  the  plaintiff,  or  of  exercising 
any  right  over  them,  either  for  himself  or  for  any  other  person.  The  case  which 
has  been  cited  from  Strange's  Reports,  of  Biishell  v.  MiUei;  seems  fully  in  point. 
There  the  plaintiff  and  defendant,  who  were  porters,  had  each  a  stand  on  the  Custom 
House  Quay.  The  plaintiff  placed  goods  belonging  to  a  third  party  in  such  a  manner 
that  the  defendant  could  not  get  to  his  chest  without  removing  them,  which  he 
aceordino'ly  did,  and  forgot  to  replace  them,  and  the  goods  were  subsequently  lost. 
Now  suppose  trespass  to  have  been  brought  for  that  asportation,  the  defendant,  in 
ordei  to  ju.stify  the  trespass,  would  plead,  that  he  removed  the  parcels,  as  he  lawfully 
mio'ht,  for  the  purpose  of  coming  at  his  own  goods ;  and  the  Court  there  said,  that 
[547]  whatever  ground  there  might  be  for  an  action  of  trespass,  in  not  putting  the 
package  back  in  its  original  place,  there  was  none  for  trover,  inasmuch  as  the  object 
of  the  party  in  removing  it  was  one  wholly  collateral  to  any  use  of  the  property,  and 
not  at  all  to  disturb  the  plaintifi''s  rights  in  or  dominion  over  it.  Again,  suppose  a 
man  puts  goods  on  board  of  a  boat,  which  the  master  thinks  are  too  heavy  for  it,  and 
refuses  to  carry  them,  on  the  ground  that  it  might  be  dangerous  to  his  vessel  to  do 
so,  and  the  owner  of  the  goods  says,  "  If  you  put  my  goods  on  shore,  I  will  go  with 
them,"  and  he  does  so ;  would  that  amount  to  a  conversion  in  the  master  of  the 
vessel,  even  assuming  his  Judgment  as  to  the  weight  of  the  goods  to  be  quite  erroneous, 
and  that  there  re<allj'  would  lie  no  danger  whatever  in  taking  them  ?  In  order  to 
constitute  a  conversion,  it  is  necessary  either  that  the  party  taking  the  goods  should 
intend  some  use  to  be  made  of  them,  by  himself  or  by  those  for  whom  he  acts,  or 
that,  owing  to  his  act,  the  goods  are  destroyed  or  consumed,  to  the  prejudice  of  the 
lawful  owner.  As  an  instance  of  the  latter  branch  of  this  definition,  suppose,  in  the 
present  case,  the  defendant  had  thrown  the  horses  into  the  water,  wherebj'  they  were 
drowned,  that  would  have  amounted  to  an  actual  conversion  ;  or  as  in  the  ease  cited 
in  the  course  of  the  argument,  of  a  person  throwing  a  piece  of  paper  into  the  water ; 
for,  in  these  cases,  the  chattel  is  changed  in  quality,  or  destroyed  altogether.  But  it 
has  never  yet  been  held,  that  the  single  act  of  removal  of  a  chattel,  independent  of 
any  claim  over  it,  either  in  favour  of  the  party  himself  or  any  one  else,  amounts  to 
a  conversion  of  the  chattel.  In  the  present  case,  therefore,  the  simple  removal  of 
these  horses  by  the  defendant,  for  a  purpose  wholly  unconnected  with  any  the  least 
denial  of  the  right  of  the  plaintitf  to  the  possession  and  enjoyment  of  them,  is  no 
conversion  of  the  horses,  and  consequently  the  rule  for  a  new  trial  ought  to  be  made 
absolute. 

[548]  With  respect  to  the  amount  of  damages,  it  was  altogether  a  question  for  the 
jurj'.  I  am  not  at  all  prepared  to  say,  that  if  the  jury  were  satisfied  that  there  had 
been  a  conversion  in  this  case,  they  would  be  doing  wrong  in  giving  damages  to  the 
full  value  of  the  horses.  I  do  not  at  all  rest  my  judgment  on  that  point,  but  put  it 
aside  entirely.  If  the  Judge  had  told  the  jury  that  there  was  evidence  in  the  case 
from  whence  they  might  infer  that  a  conversion  of  these  horses  had  taken  place  at 
some  time,  it  would  have  been  different ;  but  his  telling  them  that  the  simple  act  of 
jjutting  them  on  shore  amounted  to  a  conversion,  I  think  was  a  misdirection,  on  which 
the  defendant  is  entitled  to  a  new  trial. 

Alderson,  B.  I  am  of  the  same  opinion.  As  to  the  last  point,  it  would  be  a 
strange  thing  to  disturb  the  verdict  on  the  ground  that  the  jury  had  given  as  damages 
the  full  value  of  these  horses ;  for  it  appears  that  they  were  ultimately  sold,  and  the 
plaintitf  never  regained  possession  of  them.  If,  therefore,  the  original  act  of  taking 
the  horses  really  amounted  to  a  conversion  of  them,  it  would  be  a  strong  proposition 
for  us  to  say,  that  the  plaintiff  was  not  entitled  to  recover  their  full  value,  as  damages 
for  the  wrongful  act  done.  But  the  mere  circumstance  which  the  learned  Judge  in 
this  case  put  to  the  jury,  as  constituting  the  conversion,  does  not  necessarily  amount 
to  one.  Any  asportation  of  a  chattel  for  the  use  of  the  defendant,  or  a  third  per.son, 
amounts  to  a  conver.sion  ;  for  this  simple  reason,  that  it  is  an  act  inconsistent  with 
the  general  right  of  dominion  which  the  owner  of  the  chattel  has  in  it,  who  is  entitled 
to  the  use  of  it  at  all  times  and  in  all  places.  When,  therefore,  a  man  takes  that 
chattel,  either  for  the  use  of  himself  or  of  another,  it  is  a  conversion.  So,  if  a  man 
has  possession  of  my  chattel,  and  refuses  to  deliver  it  up,  this  is  an  assertion  of  a 
right  inconsistent  with  my  general  dominion  over  it,  and  the  use  which  at  all  times, 
[549]  and  in  all  places,  I  am  entitled  to  make  of  it ;  and  consequently  amounts  to  an 
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act  of  conversion.  So  the  destruction  of  the  chattel  is  an  act  of  conversion,  for  its 
effect  is  to  deprive  me  of  it  altogether.  But  the  question  here  is,  where  a  man  does 
an  act,  the  effect  of  which  is  not  for  a  moment  to  interfere  with  my  dominion  over 
the  chattel,  but,  on  the  contrary,  recognising  throughout  my  title  to  it,  can  such  an 
act  as  that  be  said  to  amount  to  a  conversion  ?  1  think  it  cannot.  Why  did  this 
defendant  turn  the  horses  out  of  his  boat?  Because  he  recognised  them  as  the 
property  of  the  plaintiff.  He  may  have  been  a  wrong-doer  in  putting  them  ashore  ; 
but  how  is  that  inconsistent  with  the  general  right  which  the  plaintiff'  has  to  the  use 
of  the  horses  ?  It  clearly  is  not ;  it  is  a  wrongful  act  done,  but  only  like  any  common 
act  of  trespa.ss,  to  goods  with  which  the  party  has  no  right  to  meddle.  Scratching 
the  panel  of  a  carriage  would  be  a  trespass ;  but  it  would  be  a  monstrous  thing  to  say 
that  it  would  be  a  ground  for  an  action  of  trover ;  and  yet  to  that  extent  must  the 
plaintiff's  counsel  go,  if  their  argument  in  this  case  be  sound.  But  such  is  [not  the 
law  ;  and  the  true  principle  is  that  stated  by  Chambre  and  Holroyd,  Js.,  when  at  the 
bar,  in  their  argument  in  the  case  of  Shipxnck  v.  Blanchanl  (6  T.  R.  299),  that  "  In 
order  to  maintain  trover,  the  goods  must  be  taken  or  detained,  with  intent  to  convert 
them  to  the  taker's  own  use,  or  to  the  use  of  those  for  whom  he  is  acting."  This 
definition,  indeed,  requires  an  addition  to  be  made  to  it,  namely,  that  the  destruction 
of  the  goods  will  also  amount  to  a  conversion.  For  these  reasons,  I  think,  in  the  case 
before  us,  the  question  ought  to  have  been  left  to  the  jury,  to  say,  whether  the  act 
done  by  the  defendant,  of  seizing  these  horses  and  putting  them  on  shore,  was  done 
with  the  intention  of  converting  them  to  his  own  use,  i.e.  with  the  intention  of 
impugning,  even  for  a  moment,  the  plaintiffs  general  right  of  dominion  over  them. 
If  so,  it  would  be  a  conversion  ;  otherwise  not. 

[550]  GuRXEY,  B.  If  it  had  been  left  to  the  jury,  on  the  whole  of  the  e\'idence 
in  this  case,  to  say  whether  a  conversion  had  taken  place  or  not,  I  think  there  was 
abundant  evidence  from  which  they  might  have  drawn  an  affirmative  conclusion.  But 
the  Judge  only  left  that  question  to  them  on  one  part  of  the  evidence,  namely,  that 
of  the  defendant's  taking  these  horses  out  of  the  boat,  and  putting  them  ashore  ;  and 
I  cannot  agree  to  the  position,  that  that  act,  sbinding  alone,  amounts  to  a  conversion. 

RoLFE,  B.  I  quite  concur  with  the  rest  of  the  Court.  During  the  argument  I 
had  some  little  doubt,  owing  to  the  difficulty  which  I  felt  in  defining  what  is  a  sufficient 
exercise  of  an  act  of  ownership  over  chattels  to  amount  to  a  conversion,  so  as  to  support 
an  action  of  trover,  as  distinguished  from  such  an  interference  with  it  as  will  only 
afford  ground  for  an  action  of  trespass.  But  that  such  ja  distinction  does  exist  in  law 
between  these  actions,  in  this  respect,  appears  from  the  long  list  of  cases  to  be  found 
in  the  books  on  the  subject ;  so  that,  whatever  difficulties  may  be  experienced  in 
applying  that  distinction,  its  existence  must  be  recognised.  In  all  the  cases  on  this 
subject,  there  has  been  proof  of  a  trespass  having  been  committed ;  but  there  was  a 
further  question,  namely,  whether  there  was  not  a  conversion  also.  In  every  case  of 
trover,  there  must  be  a  taking  with  the  intent  of  exercising  over  the  chattel  an  owner- 
ship inconsistent  with  the  real  owner's  right  of  possession.  Now  suppose,  instead  of 
actually  removing  the  horses  from  the  lioat,  the  defendant  had  waved  his  hand,  or 
cracked  a  whip,  and  so  made  the  animals  jump  out  of  the  boat,  would  that  amount 
to  a  conversion?  1  do  not  sec  how,  on  the  hypothesis  of  Mr.  Watson,  any  other 
answer  could  be  given  than  in  the  affirmative  :  for  if  the  principle  be  that  any  thing 
which  controls  the  position  of  the  chattel  while  in  my  possession,  will  amount  to  a 
change  of  owneiship,  I  do  not  see  how  the  effecting  of  that  change  by  frightening 
[551]  the  animal  which  constitutes  my  property,  is  distinguishable  from  any  other 
means  adopted  for  the  same  purpose.  Again,  suppose  I,  seeing  a  horse  in  a  ploughed 
field,  thought  it  had  strayed,  and,  under  that  impression,  led  it  back  to  pasture,  it  is 
clear  that  an  action  of  trespass  would  lie  against  me ;  but  would  any  man  say  that 
this  amounted  to  a  conversion  of  the  horse  to  my  own  use  ?  Or  suppose  a  man  drives 
his  carriage  up  into  an  inn  yard,  and  the  innkeeper  refuses  to  take  it  and  his  horses 
in,  but  turns  them  out  into  the  road,  could  it  be  said  that  he  thereby  converted  them 
to  his  own  use  ?  Surely  not.  The  same  piinciple  applies  to  the  case  which  has  been 
cited,  of  Buihdl  v.  Miller,  where  a  party  was  held  to  ha\e  a  right  to  move  cert;un 
goods  of  another  person,  provided  he  put  them  back  again  ;  his  not  putting  them 
back  may  give  the  other  a  right  to  bring  trespass  against  him,  on  the  ground  that  his 
subsequent  neglect  made  him  a  trespasser  ab  initio  ;  but  it  is  clear  that  there  was  no 
conversion  of  the  chattel.     So  that  we  find  the  distinction  to  which  I  have  alluded, 
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between  trespass  and  trover,  continually  recognised  in  law.  I  quite  agree  with  my 
Brother  Gurney,  that  if  the  learned  .Judge  in  the  present  case  had  not  put  the 
conversion  to  the  jury  as  founded  on  the  single  fact  of  taking  the  horses  on  shore, 
but  had  left  it  for  their  consideration  on  the  whole  case  as  it  stood,  not  only  was  there 
evidence  of  a  conversion,  but  there  was  such  as  would  have  fully  warranted  the  jury 
in  coming  to  the  conclusion  at  which  they  arrived.  The  question,  however,  was  not 
so  left  to  the  jury,  and  this  rule  to  set  aside  the  verdict  for  misdii-ection  must  there- 
fore be  made  absolute. 
Kule  absolute. 

[552]  Sellman  and  Others  v.  Boorn  and  Another.  Exch.  of  Pleas.  June  3, 
1841. — An  application  to  review  the  taxation  of  costs  ought  not  to  be  made 
before  the  Master  has  made  his  allocatur,  as  he  has  not,  until  doing  so,  finally 
decided  what  costs  he  will  allow. 

[S.  C.  1  Dowl.  (N.  S.)  11 ;  10  L.  J.  Ex.  433 ;  5  Jur.  846.] 

Ogle  had  obtained  a  rule,  calling  upon  the  defendants  to  shew  cause  why  the 
Master  should  not  review  his  taxation. 

Whitehurst  shewed  cause.  The  affidavit  on  which  this  rule  was  obtained  states 
that  the  Master  has  not  yet  made  his  allocatur  ;  the  rule  must  therefore  be  discharged, 
for  the  taxation  cannot  be  reviewed  till  the  Master  has  made  his  allocatur  :  Clearer  v. 
Harcirare  (l>  Dowl.  P.  C.  6S9). 

Ogle,  in  support  of  the  rule.  The  Master  has  made  up  his  mind  not  to  allow 
certain  costs,  which  the  plaintiffs  contend  he  ought  to  have  allowed,  and  that  is 
sufficient.     There  is  no  reason  why  any  further  expense  should  be  incurred. 

Parke,  B.  The  Master  has  not  finally  decided  as  to  the  costs  until  he  has  made 
his  allocatur.  Until  he  has  done  so,  it  is  still  open  to  him  to  alter  his  mind,  and  he 
is  not  bound  by  any  declaration  he  may  have  made  as  to  what  costs  he  intends  to 
allow.     We  must  abide  by  the  decision  in  Cleaver  v.  Hargrove. 

The  rest  of  the  Court  concurred. 

Eule  discharged,  with  costs. 

[553]  Doe  d.  Eoylance  r.  Lightfoot.  Exch.  of  Pleas.  1841.— Under  a  devise 
of  all  the  testator's  real  and  personal  estate,  "after  payment  of  his  just  debts 
and  funeral  expenses,"  lands  mortgaged  in  fee  to  the  testator  do  not  pass. — By 
deeds  of  lease  and  release,  dated  7th  and  8th  Sept.,  1819,  lands  were  mortgaged 
in  fee,  subject  to  a  proviso,  that  if  the  mortgagor  should  well  and  truly  pay  the 
principal  money  and  interest  on  the  2.5th  day  of  March  then  next,  the  mortgagee, 
his  heirs  and  assigns,  should  and  would  reconvey  and  reassure  the  mortgaged 
premises  to  the  mortgagor,  his  heirs  and  assigns.  There  was  also  a  covenant  that 
it  should  be  lawful  for  the  mortgagee,  his  heirs  and  assigns,  from  time  to  time 
and  at  all  times  after  default  should  be  made  in  the  payment  of  the  principal 
money  and  interest,  contrary  to  the  proviso  aforesaid,  peaceably  and  quietly  to 
enter  into,  have,  hold,  occupy,  possess,  and  enjoy  the  said  pi'emises ;  and  also 
a  covenant  by  the  mortgagor  for  further  assurance  in  case  of  such  default : — Held, 
that  the  mortgagee  had  the  right  of  possession,  under  this  deed,  from  the  time 
of  its  execution,  and  not  merely  from  the  25th  iVIarch,  1820:  and  therefore,  that 
an  ejectment  for  the  recovery  of  the  premises,  brought  by  the  heir-at>law  of  the 
mortgagee,  within  twenty  years  of  the  latter  but  not  of  the  former  day,  (no 
interest  having  been  paid  in  the  mean  time),  was  too  late. 

[S.  C.  11  L.  J.  Ex.  151  ;  5  Jur.  966.  Approved,  Doe  d.  Parsley  v.  Day,  1841,  2  Q.  B. 
147;  2  G.  &  D.  757.  Applied,  Hemming  v.  Blanion,  1873,  42  L.  J.  C.  P.  160; 
InreBellis's  Trmts,  1877,  5  Ch.  D.  509.  Referi-ed  to.  Knight  v.  Robinson,  1856, 
2  K.  &  J.  503 ;  lieg.  v.  Champneys,  1871,  L.  E.  6  C.  P.  396.]  ' 

Ejectment  to  recover  several  cottages,  situate  at  Witton,  in  the  county  of  Chester. 
The  declaration  was  served  on  the  21st  March,  1840.  At  the  first  trial  of  the  cause, 
before  Lord  Denman,  C.  J.,  at  the  Chester  Summer  Assizes,  1840,  it  appeared  that 
the  lessor  of  the  plaintiff  claimed  the  premises  as  heir-at-law  of  Thomas  Eoylance,  to 
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whom  they  had  been  mortgaged  by  one  AYilliam  Baxter,  by  deeds  of  lease  and  release 
bearing  date  the  7th  and  ^th  of  September,  1819.  These  deeds  were  attested  by 
two  witnesses,  one  of  whom  was  dead,  and  the  other  had  become  disqnalified  as  a 
witness  by  reason  of  his  having  been  appointed,  bv  the  will  of  Thomas  Eoylancc,  the 
mortgagee,  one  of  his  executors.  For  the  purpose  of  shewing  this  fact,  (in  order  to 
let  in  evidence  of  the  handwriting  of  the  attesting  witness),  the  probate  of  Thomas 
Eoylance's  will  was  put  in  ;  and  it  appeared  that  he  thereby  devised  all  bis  real  and 
personal  estates,  after  payment  of  his  just  debts  and  funeral  expenses,  to  Thomas 
Hayward  and  Eliza  Clementina  Hayward,  as  tenants  in  common  in  fee.  It  was  there- 
upon objected  for  the  defendant,  that  this  devise  was  sufficient  to  pass  estates  in 
mortgage  to  the  testator,  and  therefore  that  the  lessor  of  the  plaintiff,  as  heir-at-law, 
had  no  title  :  and  the  Lord  Chief  Justice,  being  of  that  opinion,  directed  a  nonsuit. 

In  Hilary  Term,  Jervis  obtained  a  rule  nisi  to  set  aside  the  nonsuit,  and  for  a  new 
trial ;  citing  Hoe  d.  Reade  v.  Beade  {S  T.  E.  1 18),  and  In  re  Horsfall  (M'Clel.  &  Y.  292). 
In  the  same  term  (Jan.  27), 

[554]  Evans  shewed  cause.  This  devise  was  sufficient  to  pass  the  legal  estate  in 
the  premises  in  question  to  the  devisee.  The  devise  is  of  "  all  the  testator's  real  and 
personal  estate,"  after  payment  of  debts  and  legacies.  Estates  of  which  he  is  seised 
as  mortgagee  clearly  fall  within  those  general  words.  It  is  true,  that  in  the  case  hi  re 
Hor^fall,  where  there  was  a  general  devise  of  "all  the  rest,  residue,  and  remainder  of 
and  in  all  and  singular  the  property,  estate,  and  eflects,  which  the  testator  should  be 
possessed  of  or  entitled  to,  or  over  which  he  should  have  a  disposing  power  at  his 
decease,  of  whatsoever  nature  or  kind  the  same  might  be,"  an  opinion  was  expressed 
by  Alexander,  C.  B.,  that  the  legal  estate  in  mortgaged  premises  did  not  pass  under 
the  devise,  but  descended  to  the  heir-at-law.  That,  however,  was  not  the  material 
question  in  the  case,  which  was  decided  on  petition  against  the  Master's  report :  and 
the  judgment  is  opposed  to  all  the  leading  authorities  on  this  subject.  In  Galliers  v. 
Moss  (9  B.  &  Cr.  267),  again,  where,  by  a  residuary  clause,  the  testator  bequeathed  all 
his  stock  in  trade,  &c.,  money,  and  securities  for  money,  debts,  personal  estate,  and 
effects,  of  what  nature  or  kind  soever,  to  his  executors,  upon  trust  to  sell  the  same, 
and  invest  the  produce  in  the  purchase  of  freehold  estates,  it  was  held  that  the  legal 
estate  in  lands  mortgaged  to  the  testator  did  not  pass  under  that  bequest :  but  the 
reason  was,  that  the  words  "securities  for  monev  "  were  coupled  with  other  words 
which  shewed  that  the  testator  meant  only  to  bequeath  personalty.  So  it  was  also 
held  that  the  mortgaged  premises  would  not  pass  under  a  devise  in  the  same  will  of 
the  testator's  real  estate,  charged  with  the  payment  of  annuities  and  legacies,  and 
Limited  in  strict  settlement,  because  he  had  therebj'  subjected  the  property  to  limita- 
tions inapplicable  to  mortgaged  property.  But  here  the  interest  is  in  the  devisees  for 
their  own  benefit.     In  Hoc  d.  Heade  v.  lieade,  which  will  be  relied  on  by  the  other  side, 

the  devise  was  of  [555]  all  the  testator's  estates  in  the  county  of  B.,  and  at ,  in 

the  county  of  C,  or  elsewhere  in  the  kingdom  of  England,  after  payment  of  his  debts, 
legacies,  and  funeral  expenses ;  and  it  was  held,  that  an  estate,  which  had  been 
devised  to  the  testator,  in  trust  to  sell,  devise,  or  otherwise  dispose  of  it  amongst  his  four 
children,  in  such  shares,  &c.,  as  he  should  by  will  appoint,  did  not  pass  under  the  devise. 
But  there  the  testator  had  no  beneficial  interest  whatever;  as  Lord  Kenyon,  C.  J., 
said,  "he  was  a  mere  naked  trustee,  though  the  use  was  executed  in  him."  In  The 
Duke  of  Leeds  v.  Jlhrndai/  (3  Yes.  348),  there  was  a  general  residuary  devise  by  the 
mortgagee,  subject  to  the  payment  of  his  debts,  and  of  an  annuity  of  £30,  and  it  was 
held  that  the  legal  estate  in  the  mortgaged  premises  did  not  pass  thereby  ;  l)Ut  that  case 
passed  altogether  without  argument.  In  Lord  Braiihrokc  v.  Inskip  (8  Yes.  417),  in 
which  this  question  was  much  considered,  it  was  held  that,  under  a  devise  of  real 
estate  in  general  terras,  a  trust  estate  will  pass,  unless  an  intention  to  the  contrary 
can  be  clearly  inferred  from  expressions  in  the  will,  or  from  the  purposes  or  objects 
of  the  testator.  There  the  devise  was  of  "  all  real  estates  whatsoever  and  wheresoever, 
and  also  all  personal  estate  and  eflects  whatsoever  and  wheresoever."  The  Master  of 
the  Eolls,  (Sir  William  Grant),  declared  his  opinion  to  be,  that  the  legal  estate  in  the 
trust  premises  passed  by  the  will ;  and  Lord  Eldon  said, — "  I  am  disposed  to  concur 
with  the  opinion  of  the  Master  of  the  Eolls,  meaning  rather  to  state  my  judgment, 
that  the  ride  is  not,  that  in  every  case,  where  general  words  are  used,  the  property 
shall  or  shall  not  pass  ;  but  that  in  each  case  you  must  look  at  every  part  of  the  will 
for  the  intention  with  regard  to  such  property."     In  Mather  v.  Thomas  (10  Bing.  44), 
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there  was  a  residuary  devise  of  "  messuages,  buildings,  chattels  real,  ready  money, 
securities  for  money,  debts  owing,  and  personal  estate,"  to  trustees  and  [556]  their 
heirs,  in  trust  to  pay  the  rents  and  profits  to  J.  C.  for  life,  and  after  his  decease,  to 
divide  such  residue  among  his  children  :  and  it  was  held  to  pass  the  legal  estate  in 
lands  vested  in  the  devisor  as  mortgagee.  In  Benvoizc  v.  Cooper  (6  Madd.  371),  it  was 
held  that  a  gift  of  mortgages,  and  other  securities  for  money,  would  pass  the  fee,  if 
the  estate  were  mortgaged  in  fee.  In  E.r  parie  Barber  in  re  Ti/as  (6  Sim.  4-51),  where 
the  devise  was  of  "all  the  testator's  freehold  estates,  and  all  his  farming  stock,  ready 
money,  bills,  bonds,  notes,  and  other  securities  for  money,  and  all  the  residue  of  his 
personal  estate,"  to  trustees,  in  trust  to  sell  the  real  estates,  and  to  sell,  get  in,  and 
convert  the  personal  estates,  the  Vice-Chancellor  held,  that  a  mortgage  in  fee  passed 
thereby.  Silherschildt  v.  Schiotf  (3  Ves.  &  B.  451),  is  another  decision  to  the  same  effect. 
The  result  of  all  these  authorities  is,  that,  in  a  general  devise  of  real  and  personal 
estate,  or  under  any  other  words  indicating  an  intention  in  the  testator  to  dispose  of 
all  his  property,  estates  in  mortgage  to  him  are  prima  facie  included  ;  and  that  the 
proof  of  intention  to  exclude  them  must  be  clear  and  unequivocal.  It  will  be  said, 
that  such  an  intention  is  to  be  inferred  here,  from  the  words  "  after  payment  of  all 
my  just  debts  and  funeral  expenses."  But  those  words  are  not  sufficient  to  narrow 
the  generality  of  the  previous  devise.  It  is  not  like  the  case  of  a  mere  naked  trustee  : 
the  mortgagee  has  a  beneficial  interest,  which,  under  this  will,  vests  in  the  devisee ; 
and  the  charge  of  debts  and  funeral  expenses  will  be  applied  to  those  lands  of  which 
the  testator  was  seised  in  his  own  right. 

Jervis  and  Welsby,  contra.  This  is  entirely  a  question  as  to  the  intention  of  the 
testatoi-,  which  intention  is  to  be  gathered  from  the  whole  of  the  will.  It  is  not 
necessary  in  this  case  to  contend  that  a  general  and  unqualified  devise  of  real  and 
personal  estate  would  not  be  [557]  sufficient  to  pass  mortgaged  estates  ;  although  such 
appears  to  have  been  the  opinion  of  Alexander,  C.  B.,  in  Ex  parte  Horsfall,  in  which 
many  of  the  authorities  were  cited  :  but  the  words  b}'  which  this  devise  is  limited, 
"after  payment  of  my  just  debts  and  funeral  expenses,"  clearly  shew  that  the  testator 
intended  to  include  in  the  devise  only  such  estates  as  he  could  subject  to  the  payment 
of  his  debts  and  funeral  expenses,  i.e.  those  only  which  were  his  own, — in  which  he 
had  a  beneficial  as  well  as  a  legal  estate,  and  over  which  he  had  an  absolute  disposing 
power.  Now  a  mortgagee  is,  as  to  the  land,  a  mere  trustee  for  the  mortgagor, 
although  no  doubt  he  has  a  beneficial  interest  in  the  mortgage  money.  In  Roed.  Raide 
V.  Reade  (8  T.  K.  122),  Lord  Kenyon  sa^'s,  "In  this  case  the  trustee  (the  devisor)  had 
no  beneficial  interest  in  himself ;  he  was  a  mere  naked  trustee,  although  the  u.se  was 
executed  in  him  ;  and  when  he  set  about  to  make  a  disposition  of  his  property  by  his 
will,  he  used  general  words  in  the  residuary  clause,  giving  all  his  estates  '  after  pay- 
ment of  his  debts,  legacies,  and  funeral  expenses.'  These  latter  govern  and  restrain 
the  eflect  of  the  former  words,  and  shew  that  he  only  meant  to  give  that  in  which 
he  had  a  beneficial  interest,  and  which  he  had  a  power  of  charging  with  the  payment 
of  his  own  debts.  But  it  is  clear  that  he  could  not  subject  the  estate  in  question  to 
his  own  debts  ;  this  satisfies  me  that  he  had  no  idea  of  disposing  of  the  trust  estate." 
These  observations  are  strictly  applicable  to  the  case  of  a  mortgagee,  it  being  con- 
sidered that  he  also  is,  as  to  the  inheritance,  a  mere  trustee.  In  Galliers  v.  Moss, 
Bayley,  J.,  referring  to  Sylvester  v.  Jarman  (10  Price,  76),  says  (9  B.  &  Cr.  278), 
"  That  ease  proceeded  on  this  principle ;  there  the  words  of  the  devise  per  se  would 
have  been  sufficient  to  have  carried  the  legal  estate  in  the  mortgaged  premises  ;  yet 
these  being  qualified  by  other  words,  subjecting  the  pro-[558]-perty  devised  to 
payment  of  debts,  which  was  a  purpose  to  which  the  legal  estate  of  the  mortgagee 
was  not  applicable,  shewed  that  it  was  not  the  intention  of  the  testator  that  it  should 
pass."  And  in  delivering  the  judgment  of  the  Court,  the  learned  Judge  thus  lays 
down  the  rule  of  law: — "In  the  first  place,  there  must  be  words  sufficient  in  order 
to  pass  the  mortgaged  property ;  in  the  next  place,  the  property  must  not  be  limited 
to  uses  inapplicable  to  mortgaged  property."  In  Ex  parte  Morgan  (10  Ves.  101),  a 
charge  of  an  annuity  on  the  estates  given  by  a  general  devise  of  real  estate,  was  held 
sufficient  to  exclude  mortgaged  estates.  The  cases  cited  on  the  other  side  are  dis- 
tinguishable. In  all  of  them,  there  was  either  a  general  unqualified  devise,  or  specific 
words  indicating  the  intention  of  the  testator  to  pass  his  mortgage  securities.  The 
general  result  of  the  authorities  on  this  subject  is  thus  stated  in  argument,  in  the  case 
of  Bainbridge  v.  Lord  Ashhurton  (2  Y.  &  C.  347) :— "  In  the  majority  of  those  cases  in 
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which  it  was  held  that  the  legal  interest  in  the  trust  estate  did  not  pass  to  the  devisee, 
there  was  either  a  direction  to  pay  debts,  or  legacies  were  charged  on  the  estate,  or 
there  were  other  words  from  which  it  was  to  be  inferred  that  all  the  estates  coming 
to  the  devisee  were  to  be  enjoyed  by  him  beneficially. 

LoKD  Abinger,  C.  B.  Upon  consideration,  I  think  this  rule  must  be  made 
absolute,  although  at  first  I  had  some  doubt  upon  the  question.  But  this  is  not  the 
case  of  a  general  devise  of  all  the  testator's  real  estates,  without  any  words  of  restric- 
tion, but  a  devise  of  all  his  real  estates  after  pavraent  of  his  debts  and  legacies,  i.e. 
after  payment  of  them  by  the  devisee  out  of  the  estates  devised.  The  cases  which 
have  been  referred  to  shew  that  such  a  devise  is  not  sufficient  to  pass  estates  of  which 
the  testator  is  seised  only  as  a  trustee,  since  he  cannot  have  intended  to  subject  them 
to  the  payment  of  his  debts  and  legacies  ;  and  a  mortgagee  [559]  is  only,  as  to  the 
land,  a  trustee  for  the  mortgagor.  The  passage  cited  from  the  argument  in  Bainhridge 
V.  Lord  Ashhurion  appears  to  be  a  very  accurate  summary  of  the  authorities  relating 
to  this  subject.  I  am  of  opinion,  therefore,  that  this  case  falls  within  the  rule  as  laid 
down  by  Lord  Kenyon  in  Roc  d.  lieade  v.  Reade,  and  that  the  rule  must  be  made 
absolute  for  a  new  trial. 

Parke,  B.  I  am  of  the  same  opinion.  This  is  altogether  a  question  as  to  the 
intention  of  the  testator;  and  by  a  devise  of  all  his  real  and  personal  estates,  "after 
payment  of  all  his  just  debts  and  legacies,"  he  could  not  have  intended  that  estates 
should  pass  of  which  he  was  seised  merely  as  mortgagee,  but  only  estates  which  he 
had  power  to  subject  to  the  payment  of  his  debts  and  legacies,  that  is  to  say,  those 
which  were  equitably  as  well  as  legally  his  own.  The  property  in  question,  therefore, 
did  not  pass  by  this  will  :  the  heir-at-law  was  consequently  entitled  to  recover,  and 
the  nonsuit  cannot  be  supported. 

Alder.son,  B.,  and  Eolfe,  B.,  concurred. 

Kule  absolute. 

The  cause  was  tried  again  at  the  last  Cheshire  Spring  Assizes,  before  Williams,  J., 
when  the  mortgage  deed  (dated  8th  September,  1819)  was  put  in  and  read.  The 
premises  in  question  were  thereby  released  and  assured  to  the  said  Thomas  Koylance, 
his  heirs  and  assigns,  for  ever,  to  hold,  &c.,  to  the  intent  and  subject  to  a  proviso, 
that  if  the  said  W.  Baxter  should  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
Thomas  Koylance  the  said  sum  of  £200  thereby  secured,  with  interest  for  the  same 
at  £.^  per  cent,  per  annum,  on  the  2.5th  day  of  March  then  ne.xt  ensuing,  without 
any  deduction  or  abatement  whatever,  then  the  said  Thomas  Koylance,  his  heirs  ami 
assigns,  [560]  should  and  would  reeonvey  and  reassure  the  said  hereditaments  and 
premises  unto  the  said  W.  Baxter,  his  heirs  and  assigns,  &c.,  and  from  thenceforth 
the  use  and  estate  thereinbefore  limited  to  the  said  T.  Koylance,  his  heirs  and  assigns, 
should  cease,  determine,  and  be  utterly  void.  The  deed  then  contained  a  covenant 
by  Haxter  for  payment  of  the  principal  money  and  interest  on  the  said  25th  day  of 
March,  the  usual  covenants  for  title,  and  also  a  covenant  that  it  might  and  should  be 
lawful  for  the  said  Thomas  Koylance,  his  heirs  and  assigns,  from  time  to  time  and  at 
all  times  after  default  should  happen  to  be  made  in  the  payment  of  the  said  princip;il 
sum  of  £200,  and  the  interest  thereon,  or  any  part  thereof,  contrary  to  the  form  and 
true  intent  of  the  aforesaid  proviso  and  covenant,  peaceablv  and  quietly  to  enter  into, 
have,  hold,  occupy,  possess,  and  enjoy,  without  disturbance,  &c.,  all  and  singular  the 
said  premises  :  and  further,  that  if  default  should  happen  to  be  made  in  payment  of 
the  said  principal  sum  of  £200,  and  the  interest  thereon,  or  any  part  thereof,  at  the 
day  and  time  and  in  the  manner  thereinbefore  mentioned,  the  said  W.  Baxter  and 
his  heirs  should  and  would,  at  the  request  of  the  said  Thomas  Koylance,  his  heirs  or 
assigns,  acknowledge,  levy,  and  sutler,  do,  make,  and  execute,  all  such  further  and 
other  assurances,  &c.  &c.,  (pursuing  the  ordinary  form  of  a  covenatit  for  further  assur- 
ance).    The  deed  was  executed  by  Baxter  only. 

Xo  interest,  it  appeared,  had  ever  been  paid  on  the  mortgage  debt ;  but  evidence 
was  oliered  on  the  part  of  the  lessor  of  the  plaintiti',  to  shew  an  agreement  between 
the  executor  of  Thomas  Koylance,  the  moi-tgagee,  and  Baxter,  the  mortgagoi-, 
immediately  after  the  death  of  Koylance,  that  Baxter  should  keep  the  two  children 
mentioned  in  the  will  for  the  interest  on  the  mortgage.  This  evidence  was  objected 
to  on  the  part  of  the  defendant,  but  was  admitted  by  the  learned  Judge.  The  jury, 
however,  found  that  there  had  been  no  such  agreement.     It  was  also  con-[561]tendcil 
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for  the  defendant,  that  this  ejectment  was  not  brought  in  time  ;  that  the  action 
ought  to  have  been  commenced  within  twenty  years  from  the  date  of  the  mortgage 
deed.  For  the  plaintiff,  it  was  insisted,  that,  upon  the  true  construction  of  the  stat. 
.3  &  4  Will.  4,  c.  27,  s.  3,  and  with  reference  to  the  terms  of  the  deed,  the  ejectment 
was  well  brought  within  twenty  years  from  the  2-")th  March,  1820.  The  learned 
Judge  reserved  this  point,  and  under  his  direction  a  verdict  was  entered  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 
In  Easter  Term,  Evans  obtained  a  rule  accordingly  ;  against  which 
June  3. — Jervis  (Welsby  with  him)  now  shewed  cause.  In  order  to  ascertain  the 
effect  of  this  deed,  the  whole  of  its  provisions  must  be  looked  at.  And  although  the 
construction,  that  the  mortgagee  is  to  have  the  immediate  possession,  may  be  con- 
sistent with  the  words  whereliy  the  estate  is  actually  conveyed  to  him,  that  interpreta- 
tion is  not  reconcilable  with  the  subsequent  covenant,  that  it  shall  be  lawful  to  him,  on 
default  in  payment  of  the  principal  or  interest  according  to  the  proviso  and  covenant 
for  payment  thereof,  that  is,  on  the  25th  March,  1840,  to  enter  into,  possess,  and 
enjoy  the  premises.  That  implies,  that,  until  such  default,  the  mortgagor  should 
retain  the  possession  :  and  the  covenant  for  further  assurance  points  to  the  same 
construction.  That  being  so,  the  ejectment  was  brought  in  time,  within  the  words 
of  the  stat.  3  &  4  Will.  4,  c.  27,  s.  3,  which  enacts,  that  "  where  the  person  claiming 
any  land  or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  possession  granted, 
appointed,  or  otherwise  assured  by  any  instrument  (other  than  a  will)  to  him,  or  some 
person  through  whom  he  claims,  by  a  person  being  in  respect  of  the  same  estate  or 
interest  in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in  receipt  of  the  rent, 
&c.,  then  his  right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  [562] 
the  person  claiming  as  aforesaid,  or  the  person  through  whom  he  claims,  became 
entitled  to  such  possession  or  receipt  by  virtue  of  such  instrument."  Here,  the 
mortgagee  did  not  become  entitled  to  the  possession  and  receipt  of  the  profits  of  the 
land,  by  virtue  of  the  deed,  until  the  default  made  on  the  day  of  payment.  The 
Court  will  imply  a  re-demise  to  the  mortgagor  during  the  interval.  In  Doe  d.  Fisher 
V.  Giles  (5  Bing.  421  ;  2  M.  &  P.  741),  where  it  was  held,  that  where  the  mortgagor 
remains  in  possession,  and  the  money  is  not  repaid  on  the  stipulated  day,  the  mort/- 
gagee  with  power  of  entry  and  sale,  on  non-payment,  may  eject  the  mortgagor  with- 
out notice  to  quit  or  demand  of  possession.  Best,  C.  J.,  says — "  We  must  look  at  the 
•covenant  he  [the  mortgagor]  has  made  with  the  mortgagee,  to  ascertain  what  his  real 
situation  is.  We  find  from  the  deed,  that  the  possession  of  his  estate  is  secured  to 
liim  until  a  certain  day,  and  that  if  he  does  not  redeem  his  pledge  by  that  day,  the 
mortgagee  has  a  right  to  enter  and  take  possession.  From  that  day  the  possession 
belongs  to  the  mortgagee.  .  .  .  The  situation  of  a  lessee  on  the  expiration  of  a  term, 
and  a  mortgagor  who  lias  covenanted  that  the  mortgagee  may  enter  on  a  certain  day, 
is  precisely  the  same."  In  JFilkinson  v.  Hall  (3  Bing.  X.  C.  508  ;  4  Scott,  301),  land 
was  mortgaged  in  fee,  subject  to  a  proviso  for  redemption,  on  payment  of  the  principal 
money  on  the  5th  June,  1833  :  but  it  was  agreed  that  the  mortgagee  should  not  call 
in  the  principal  until  the  5th  December,  1840,  if  the  interest  were  regulaily  paid  in 
the  mean  time  :  and  the  deed  contained  provisoes,  that  if  the  principal  oi'  interest 
should  not  be  paid  conformablj'  with  the  provisoes  for  payment  thereof,  it  should  be 
lawful  for  the  mortgagee,  his  heirs  or  assigns,  at  any  time  or  times  thereafter,  to 
enter  into  the  mortgaged  premises,  and  peaceably  and  quietly  to  have,  hold,  occupy, 
possess,  and  enjoy,  and  receive  and  take  the  rents,  &c.,  without  disturb-[563]-ance, 
&c.,  from  the  mortgagors,  or  any  persons  claiming  under  them  ;  and  that  it  should  be 
lawful  for  the  mortgagors  peaceabl}^  and  quietly  to  have,  hold,  occupy,  possess,  and 
enjoy  the  premises,  and  receive  and  take  the  rents  and  profits,  to  their  own  use,  until 
default  made  in  payment  of  the  principal  or  interest.  The  Court  held,  that  this 
operated  as  a  re-demise  to  the  mortgagor  until  the  5th  December,  1840.  Tindal,  C.  J., 
says — "  The  instrument  falls  within  the  principle  laid  down  in  Bacon's  Abridgment, 
tit.  Leases,  (K),  '  that  wherever  words  are  sufficient  to  explain  the  intent  of  the 
parties,  that  the  one  shall  divest  himself  of  the  possession,  and  the  other  come 
into  it,  for  such  a  determinate  time,  such  words,  whether  they  run  in  the  form  of  a 
license,  covenant,  or  agreement,  are  of  themselves  sufficient,  and  will,  in  construction 
of  law,  amount  to  a  lease  for  years,  as  effectually  as  if  the  most  proper  and  pertinent 
words  had  been  made  use  of  for  that  purpose.'  Here  there  was  an  estate  vested  in 
the  mortgagor  by  re-demise."     The  present  ease  falls  within  the  same  principle. 
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Evans  (Martin  with  liini)  contra.  The  operative  words  of  this  deed  clearly  had  the 
effect  of  at  once  vesting  the  legal  estate  in  fee  in  the  mortgagee,  subject  to  a  re-con- 
veyance of  it  by  him  to  the  mortgagor,  on  payment  of  the  mortgage-money  :  and 
there  is  nothing  in  the  subsequent  part  of  the  deed  to  devest  that  estate.  It  is  said 
that  the  covenant  for  cjuiet  enjoyment  affords  an  inference  in  favour  of  such  a  con- 
struction :  but  that  might  well  be  introduced,  consistently  with  the  other  parts  of  the 
deed,  as  lieiiig  to  take  effect,  as  against  the  mortgagor  and  those  claiming  undei-  him, 
only  from  the  time  that  default  might  be  made  in  payment,  leaving  the  mortgagee  in 
the  mean  time  to  rest  upon  his  own  title  against  any  acts  of  interruption  on  the  part 
of  strangers.  JViUdnsm  v.  Hall  differs  from  the  present  case  in  this  very  material 
circumstance,  that  there  was  [564]  an  e.\-press  covenant  by  the  mortgagee  that  the 
mortgagor  should  remain  in  possession  until  default  in  payment  of  principal  or 
interest.  How  can  a  re-demise  be  implied  in  this  case,  when  the  deed  is  executed 
by  the  mortgagor  only  1  He  referred  to  Powell  on  Mortgages,  vol.  i.  p.  171  (.5thedit.), 
and  was  then  stopped  by  the  Court. 

Parke,  B.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  There  is  a 
passage  in  Sheppard's  Touchstone,  p.  272  (8th  edit.),  which  was  not  referred  to  in 
IVilkinson  v.  Hall,  but  which  appears  to  be  a  strong  authority  in  favour  of  the 
defendant  in  this  case.  It  is  there  said— "If  A.  bargain  and  sell  his  land  to  B.,  on 
condition  to  re-enter  if  he  pay  him  £100,  and  B.  doth  covenant  with  A.  that  he  will 
not  take  the  profits  until  default  of  payment,  or  that  A.  shall  take  the  profits  until 
default  of  payment ;  in  this  case,  however  it  may  be  a  good  covenant,  vet  it  is  no 
good  lease."  That  passage  would  be  a  very  strong  authority  in  favour  of  the 
defendant,  even  if  the  words  of  this  deed  were  much  stronger  than  they  are.  But 
without  reference  to  any  authorities  at  all,  it  appears  to  me  that  there  is  nothing  in 
this  deed  which  implies  that  the  mortgagor  is  to  have  the  enjoyment  of  the  land  in 
the  interval  between  the  execution  of  the  deed  and  default  in  payment  of  the  mortgatje- 
money.  The  covenant  for  Cjuiet  enjoj'ment  may  be  satisfactorily  explained  in  the 
manner  suggested  by  Mr.  Evans,  namely,  as  a  covenant  for  quiet  enjoyment  against 
interruption,  not  to  come  into  operation  until  the  25th  March  1820;  in  the  mean 
time,  although  the  mortgagee  is  equally  to  have  full  power  to  enter  and  enjoy  the 
land,  yet  he  must  content  himself  with  his  own  title  against  interruption  by  strangers  ; 
there  is  no  covenant  by  the  mortgagor  to  protect  him  during  that  period  ;  whereas, 
if  he  be  disturbed  after  that  day,  he  may  have  recourse  to  his  remedy  on  the  covenant. 
But  I  see  no  reason  for  saying  that  the  mortgagee  is  not  to  be  entitled  to  enter  [565] 
immediately  upon  the  execution  of  the  deed  :  and  the  foundation,  therefore,  of  the 
ai-gument  for  the  plaintiff  fails,  there  being  neither  an  express  nor  an  implied  covenant 
that  the  mortgagor  shall  remain  in  possession.  The  legal  estate  passes  by  the  deetl 
of  release,  although  the  releasee  cannot  sue  the  releasor  on  the  covenants,  unless  in 
case  of  non-paj'ment  on,  or  intenuption  after,  the  2.Tth  of  March,  1820.  There  is, 
therefore,  no  ground  for  saying  that  a  re-demise  was  to  be  made  until  that  day ;  and 
indeed  it  would  be  very  dittieult  to  support  such  a  supposition,  seeing  that  the  deed 
is  executed  by  the  mortgagor  only.  It  follows  that  the  right  of  entry  did  not  accrue 
to  the  party  under  whom  the  lessor  of  the  plaintiff  claims,  within  twenty  years  next 
Ijefore  the  commencement  of  this  suit;  he  is  therefore  not  entitled  to  recover,  and  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

Aldekson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 

Doe  v.  Ajiey.  Exch.  of  Pleas.  June  4,  istl. — The  Court  has  authority,  under  the 
stat.  1  &  2  Vict.  0.  110,  ss.  IS  Si  19,  to  order  a  party  by  rule  to  pay  a  specific 
sum  of  money  awarded  by  an  arbitrator  to  be  paid  by  him  ;  and  on  such  rule 
l)eing  made  absolute,  execution  may  issue  against  the  party  for  the  amount  so 
specified  in  the  rule. 

[S.  C.  1  Dowl.  (N.  S.)  2:?:  10  L.  J.  E.x.  466.] 

An  action  of  ejectment  brought  against  the  defendant,  to  recover  possession  of  a 
farm  occupied  by  him  at  Caxton,  in  Cambridgeshire,  was  tried  at  the  Summer  A.ssizes 
for  that  county,  1840,  when  the  plaintiff  had  a  verdict,  and  a  writ  of  possession  was 
executed  in  July,  1840.     The  present  .action  for  mesne  profits  was  afterwards  com- 
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meiiced  against  him,  which,  by  submission  dated  15th  of  February,  1841,  was  referred, 
toii;ether  with  all  matters  in  difl'erence,  to  an  arbitrator,  so  as  he  should  make  his 
award  on  or  before  the  30th  of  April,  1841,  with  power  to  enlarge  the  time  by 
indorsement  on  the  submission  ;  the  submission  to  be  made  a  rule  of  Court  and  the 
costs  of  the  reference  and  award  to  be  in  the  discretion  of  the  arbitrator.  The 
arbitrator,  [566]  having  duly  enlarged  the  time,  made  and  published  his  award  on  the 
3rd  of  May,  1841,  whereby  he  ordered  that  all  proceedings  in  the  action  for  mesne 
profits  should  be  stayed,  each  party  paying  his  own  costs  in  the  action  ;  and  that  the 
defendant  should,  at  the  time  therein  mentioned,  pay  to  the  plaintiff  the  sum  of  £1850, 
together  with  the  costs  of  the  reference  and  award.  On  the  12th  of  Maj',  the  sub- 
mission (having  an  indorsement  thereon  enlarging  the  time  for  making  the  award 
until  the  1st  of  November)  was  made  a  rule  of  Court,  and  the  costs  were  subsequently 
taxed  by  the  Master  at  861.  14s.  for  which  amount  he  made  out  an  allocatur,  and  a 
person  was  sent  to  the  premises  at  Caxton,  with  a  power  of  attorney  from  the  plaintiff, 
to  demand  the  money.  He  found  the  premises  in  the  possession  of  a  daughter-in-law 
of  the  plaintifi',  who  stated  that  the  father-in-law  had  left  the  country,  and  had  assigned 
all  his  etlects  there  to  her. 

On  a  former  day  in  this  term,  Byles,  for  the  plaintiff,  obtained  a  rule  to  shew 
cause  why  the  defendant  should  not  pay  to  the  plaintiff  the  sum  of  19361.  14s.,  in 
pursuance  of  the  said  award,  rule  of  Court,  and  allocatur  ;  and  why,  in  default  of 
payment,  execution  should  not  issue  against  him  for  that  amount :  it  being  also  made 
part  of  the  rule,  that  service  of  it  upon  the  daughter  in-law  on  the  premises  should  be 
deemed  good  service. 

Kelly  and  Ogle  now  shewed  cause.  The  Court  has  no  power,  either  at  common 
law  or  under  the  stat.  1  &  2  Vict.  c.  110,  ss.  18,  19,  to  make  an  order  upon  a  party 
to  pay  a  specific  sum  awarded  against  him  by  an  arbitrator.  Their  only  power, 
independently  of  the  statute,  is  to  order  him  to  perform  the  award  generally,  and  in 
ease  of  his  refusal  or  neglect,  to  punish  him  for  his  contempt  by  an  attachment.  And 
the  only  object  of  the  statute  was  to  give  to  orders  and  rules  of  Court  an  effect  beyond 
that  which  thej^  had  before,  viz.  the  force  of  judgments,  whereon  execution  [567] 
might  issue  ;  but  the  legislature  did  not  intend  to  confer  upon  the  Courts  the  power 
of  making  any  new  species  of  rule  or  order,  unknown  to  the  existing  law.  The 
observations  of  Lord  Denman,  C.  J.,  in  Jovch  v.  Jl'ilUams  (11  Ad.  &  E.  175  ;  4  P.  &  D. 
217),  on  the  authority  of  which  this  rule  was  obtained,  that  "there  is  no  difficulty 
in  giving  effect  to  the  1  &  2  Vict.  c.  110,  s.  19,  as  to  awards,  by  calling  on  the 
delinquent  party  to  shew  cause  why  he  should  not  pay  a  certain  sum  of  money 
pursuant  to  the  award  ; "  and  that  "  if  that  rule  be  made  absolute,  an  execution  may 
issue  for  the  sum  so  distinctl}^  specified  in  the  rule,"  are  mere  obiter  dicta,  forming  no 
part  of  the  judgment  of  the  Court.  The  terms  of  this  submission  do  not  give  the 
Court  any  unusual  powers  of  enforcing  payment. 

But  secondly,  assuming  that  the  Court  has  power  to  make  such  an  order,  this  is 
an  application  analogous  to  that  for  an  attachment,  and  the  affidavit  ought  to  disclose 
every  fact  which  is  necessary  to  shew  that  a  valid  award  has  been  made,  and  dis- 
obeyed. Where  the  award  is  made  after  the  time  originalh'  specified  in  the  sub- 
mission, it  is  neces.sary,  in  order  to  have  an  attachment,  to  shew  by  affidavit  that  the 
time  was  duly  enlarged  by  the  arbitrator :  Halden  v.  Glasscock  (5  B.  &  C.  390  ; 
8  D.  &  R.  151),  Davis  v.  Vass  (15  East,  97),  JFohlenherg  v.  Lageman  (6  Taunt.  251  ; 
1  Marsh.  579) :  and  the  san?e  rule  ought  to  be  applied  here.  At  all  events,  the  Court 
will  allow  the  rule  to  be  enlarged  for  a  few  days,  in  order  to  give  the  defendant  an 
opportunitj'  of  obtaining  affidavits  and  moving  to  set  aside  the  award. 

Byles,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  no  sufficient  ground  has  been  shewn 
to  prevent  us  from  making  this  rule  absolute.  As  to  the  last  suggestion,  no  grounds 
are  laid  before  us  for  setting  aside  the  award  :  if  any  such  grounds  existed,  the  defen- 
dant had  the  opportunity  of  availing  [568]  himself  of  them,  by  applying  to  the  Court 
earlier  in  the  term,  when  the  lulc  might  have  come  on  together  with  this,  and  the 
whole  question  between  the  parties  have  been  settled  at  once;  but  the  circumstance 
of  his  keeping  back  his  objection  to  the  award  until  the  moment  when  this  rule  ta 
enforce  it  is  about  to  be  made  absolute,  shews  clearly  that  his  object  is  merely  delay. 
But  the  main  ground  on  which  the  defendant  relies  is,  that  the  act  of  Parliament, 
1  &  2  Vict.  c.  110,  s.  18,  does  not  authorize  the  Court  to  call  upon  a  party,  bj'  rule. 
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to  pay  a  specific  sum  of  money  pursuant  to  an  award.  When  the  power  of  arrest 
on  mesne  process  was  abolished  by  that  statute,  it  became  necessary,  in  lieu  of  the 
imprisonment  of  the  persons  of  debtors,  to  provide  more  ready  means  than  had  been 
previously  known  to  the  law,  of  coming  at  their  property  ;  and  with  that  view,  the 
statute  made  all  rules  and  orders  of  Court,  containing  directions  to  parties  to  pay 
money,  equivalent  to  judgments,  and  like  them  enforceable  by  execution.  It  is  said, 
however,  that  notwithstanding  those  provisions,  we  have  no  power  to  make  this  order, 
and  that  our  power  extends  only  to  the  issuing  of  an  attachment  against  the  defen- 
dant. But  it  appears  to  me,  that  an  attachment  against  a  party  for  the  nonpayment 
of  money  presupposes  a  power  in  the  Court  to  direct  him  to  pay  it,  although  the 
practice  has  been  to  apply  for  the  attiichment  in  the  first  instance  :  it  is  clear  that  the 
Court  have  no  power  to  issue  an  attachment  at  all,  unless  they  have  also  the  power  to 
order  the  payment  of  the  money  ;  the  very  word  "attachment"  implies  the  existence 
of  such  an  order.  1  have  no  doubt,  therefore,  that  in  making  this  rule  absolute,  we 
are  acting,  not  only  strictly  within  the  jurisdiction  of  the  Court,  but  in  accordance 
with  the  policy  of  the  statute  :  and  I  quite  agree  with  the  observations  of  the  Lord 
Chief  Justice,  in  the  case  which  has  been  referred  to.  The  rule  will  therefore  be 
absolute,  subject  to  any  application  which  the  defendant  may  hereafter  make  to  set 
aside  [569]  the  award.  As  to  the  necessity  for  an  atfidavit  of  the  due  enlargement 
of  the  time  for  making  the  award,  it  is  true  that  that  is  required  on  motion  for 
attachment,  but  that  is  because  an  attachment  is  a  process  against  the  person. 

Alderson,  B.  I  am  of  the  same  opinion.  With  respect  to  the  latter  objection, 
it  is  a  sufficient  answer  to  say,  that  the  submission  to  arbitration,  with  the  enlarge- 
ment indorsed  upon  it,  has  been  made  a  rule  of  court.  Then  with  respect  to  the  main 
question,  I  agree  that  we  ought  to  make  this  rule  absolute,  not,  indeed,  in  the  terms 
in  which  it  is  drawn  up,  but  simply  that  the  defendant  pay  the  money  mentioned  in 
the  award  ;  and  the  rule  will  be  discharged  as  to  the  rest.  The  rule  laid  down  hy 
Lord  Denman,  in  the  case  of  Jones  v.  Williams,  seems  to  me  a  very  sound  one.  The 
practice  in  this  respect  depends  upon  the  general  jurisdiction  of  the  Court,  and  the 
form  in  which  the  Court  shall  enforce  obedience  depends  upon  its  discretion.  Before 
the  1  k  i  \"ict.  c.  110,  the  practice  was  for  the  Court  to  order  the  party  generally  to 
perform  the  award.  But  then  it  is  found  that  that  general  order  does  not  specify  the 
amount  of  the  sum  to  lie  paid,  as  mentioned  in  the  award  :  and  consequently,  according 
to  the  opinion  of  the  Court  of  Qneen's  Bench  in  Jones  v.  JFilliams,  in  which  1  entirely 
concur,  it  is  not  a  rule  or  order  on  which  execution  can  issue,  within  the  meaning  of 
the  statute.  But  the  substance  is  the  same  ;  for  if  the  Court  can  order  a  man  to  pay 
the  amount  of  the  award,  the}'  can  order  him  to  pay  the  specific  sum  of  £18.50  ;  if 
they  can  order  him  to  perform  an  awaid,  which  directs  him  to  pay  £18-50,  surelv  they 
may,  in  the  more  direct  way,  order  him  to  pay  that  sum.  It  would  be  a  strange 
proposition  to  say,  that  the  Court  could  punish  a  person  by  attachment  for  disobeying 
an  award  to  pay  money,  the  amount  of  which  is  unknown,  but  that  the  moment  the 
amount  becomes  known,  their  power  is  at  an  end.  Then  if  they  have  power  to  order 
the  party  to  pay  the  money  in  question,  all  the  [570]  rest  follows  by  force  of  the 
statute,  which  provides  that  on  the  order  of  the  Court  execution  may  follow  as  upon 
a  judgment.  We  do  not  order  an  execution,  for  no  additional  powers  in  this  respect 
are  conferred  on  us  by  the  statute,  which  we  did  not  possess  before.  Before  the 
statute,  an  intermediate  order  to  pay  the  money  would  have  been  nugatory,  bewiuse 
it  was  enforceable  only  by  attachment,  and  therefore  it  was  never  worth  while  to 
make  such  an  order ;  but  now  that  the  statute  has  given  an  obligatory  effect  to  the 
intermediate  order,  it  becomes  worth  the  while  of  the  Court  to  exercise  their  general 
jurisdiction  to  make  one.  The  present  is  a  case  in  which  the  Court  has  the  power  ; 
and  I  agree  also  that  it  is  one  in  which  they  ought  to  exercise  it.  The  party  ag.iinst 
whom  it  is  made  will  not  be  prejudiced,  for  he  has  the  same  right  as  before  to  move 
the  Court  to  set  aside  the  award  ;  and  if  he  succeed  in  that  application,  every  thing 
that  has  been  done  under  it  must  fall  to  the  ground  ;  the  rule  and  order  would  then 
be  set  jiside,  any  execution  issued  under  it  would  be  set  aside  also,  and  tlic  money 
levied  would  be  restored  to  the  defendant.  It  is  alleged  here,  that  the  propci'ty  has 
been  assigned  to  another  person  ;  if  that  assignment  be  a  legal  and  valid  one,  the 
assignee  can  make  her  claim  under  an  interpleader  rule,  by  which  she  will  be  protected 
from  injury ;  but  if  it  be  a  merely  fraudulent  assignment,  it  will  of  course  be  void, 
and  the  sum  awarded  by  the  arbitrator  will  be  levied  on  the  property  of  the  party, 
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which  he  has  sought  by  that  fraudulent  assignment  to  make  away  with.  This  will 
be  doing  substantial  justice  between  all  parties,  and  the  Court  cannot  better  exercise 
its  discretionary  power  than  in  making  this  rule  absolute  to  the  extent  I  have 
mentioned. 

GUKNEY,  B.,  and  EOLFE,  B.,  coiicurred.(tt) 

Rule  absolute  for  payment  of  the  money,  and  discharged  as  to  the  residue. 

[571]  "Waring  V.  King  AND  Others.  Exch.  of  Pleas.  June  4,  1S41. — The  defen- 
dants took  certain  premises  of  the  plaintift'  for  nine  months,  at  a  rent  certain, 
with  the  option,  at  the  end  of  that  time,  of  taking  a  lease  for  seven,  fourteen,  or 
twenty-one  years.  Before  the  expiration  of  the  nine  months,  the  defendants  let 
the  premises  to  a  company  for  six  months,  who  actually  occupied  them  for  that 
period  : — Held,  that  at  the  end  of  a  yeai'  from  the  expiration  of  the  nine  months, 
the  defendants  were  liable  to  the  pfaintift',  in  an  action  for  use  and  occupation, 
for  a  year's  rent. 

[S.  C.  11  L.  J.  Ex.  49.] 

Assumpsit  for  use  and  occupation.  Plea,  non  assumpserunt.  At  the  trial  before 
(Jurney,  B.,  at  the  London  Sittings  after  Hilary  Term,  it  appeared  that  the  plaintitl 
had  let  to  the  defendants  a  forge  and  other  premises  situate  in  the  Vauxhall  Koad, 
Liverpool,  for  a  period  of  nine  months,  ending  on  the  19th  November,  1839,  at  a 
certain  rent,  with  the  option  to  the  defendants,  at  the  end  of  that  period,  of  taking 
the  premises  on  lease  for  a  term  of  seven,  fourteen,  or  twenty-one  years.  Before  the 
expiration  of  the  nine  months,  the  defendants  i^as  the  plaintift' alleged)  let  the  premises 
for  six  months  to  a  company  called  the  Talacre  Coal  and  Iron  Company  ;  the  defen- 
dants contended  that  this  letting  was  not  by  them,  but  by  the  plaintiff.  At  the  end 
of  the  nine  months,  the  defendants  did  not  make  any  application  for  a  lease,  but 
the  company  continued  in  possession  of  the  premises  to  the  end  of  the  six  months, 
when  they  ceased  actually  to  occupy  them,  but  their  machinery  and  retorts  remained 
on  the  premises  for  some  months  longer.  There  was  no  evidence  of  any  actual 
delivery  up  of  possession  of  the  premises  to  the  plaintiff.  The  learned  Judge,  in 
summing  up,  left  it  to  the  jury  to  say  whether  the  Talacre  Coal  and  Iron  Company 
came  in  as  the  tenants  of  the  plaintiff  or  of  the  defendants  ;  and  stated  his  opinion  to 
be,  that,  in  the  latter  case,  as  there  was  a  holding  over  by  the  under-tenants  of  the 
defendants,  they  were  liable,  as  tenants  from  year  to  year,  for  the  amount  of  a  year's 
rent.  The  jury  accoi'dingly  found  for  the  plaintiff,  damages  £500,  the  amount  of  a 
year's  rent. 

In  Easter  Term,  M.  D.  Hill  obtained  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial,  on  the  ground  of  misdirection. 

Jervis  and  Crompton  now  shewed  cause.  The  direction  [572]  of  the  learned 
Judge  was  right.  It  must  now  be  assumed  that  the  defendants,  during  their  term, 
let  the  premises  to  the  Talacre  Coal  Company,  for  a  period  of  six  months,  extending 
beyond  the  expiration  of  that  term.  In  the  first  place,  there  was  an  actual  occupation 
of  the  premises  b\'  the  defendants  throughout  the  year,  by  reason  of  the  property  of 
their  under-tenants  remaining  on  the  premises.  But  if  this  be  not  so,  at  all  events 
the  defendants  continued  liable  in  law,  as  having  held  over  by  their  under-tenants. 
It  is  the  duty  of  a  tenant  to  deliver  up  complete  possession  of  the  demised  premises 
at  the  expiration  of  his  term  ;  if  he  fail  to  do  so,  he  is  liable  as  holding  over,  and  he 
cannot  be  rid  of  that  liability  at  least  in  a  shorter  period  than  a  year.  The  case  of 
Chrufy  \.  Tancred  (7  M.  &  W.  127)  is  a  direct  authority  for  the  plaintiff.  There  A. 
let  premises  to  four  persons  for  a  year  certain,  with  a  proviso  that  if,  a  month  at  least 
before  the  termination  of  the  year,  a  request  were  made  to  him  for  that  purpose,  A. 
would  grant  them  a  lease  for  seven,  fourteen,  or  twenty-one  years.  No  agreement 
for  a  lease  was  made,  and  the  premises  having  been  held  over  by  two  of  the  leases  for 
a  quarter  beyond  the  year,  (the  others  having  ceased  to  occupy  during  the  year)  the 
four  original  lessees  were  held  liable  for  the  rent  of  that  quarter.  Parke,  B.,  says — 
"  It  is  the  simple  case  of  the  lessees  holding  over  by  their  under-tenants,  and  con- 
sequently they  continue  liable." 

(a)  See  Bkkards  v.  Patterson,  ante,  313;  Jones  v.  IFilliams,  ante,  349. 
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Hill  and  Cowling,  in  support  of  the  rule.  The  question  was  never  considered  at 
the  trial,  how  lont;  the  defendants  held  over  by  the  Talacre  Coal  Compan\^ :  the 
learned  Judge  laying  it  down,  that  if  the  defendants  held  over,  a  new  tenancy  from 
year  to  year  thereby  commenced.  But  the  holding  over  does  not  per  se  create  a 
tenancy.  The  party  is  liable  for  so  doing  in  the  double  value,  by  way  of  da-[573]-mages, 
but  the  relation  of  landlord  and  tenant  does  not  accrue.  Suppose  the  tenant  to 
remain  in  possession,  whether  by  himself  or  his  under-tenants,  for  a  few  days  or 
weeks,  can  that  render  him  liable  for  a  year  ?  If  he  be,  he  is  liable  to  all  the  provisions 
contained  in  the  previous  agreement  between  the  parties.  Now  suppose  the  premises 
had  doubled  in  value,  could  the  defendants  have  said  they  had  a  right  to  continue  to 
occupy  them  at  the  old  rent?  But  even  if  the  law  be  so,  it  can  only  apply  where  the 
first  demise  was  for  a  j'ear ;  otherwise  it  would  follow,  that,  where  the  first  lease  is 
for  a  few  weeks,  the  tenant  holding  over  becomes  liable  for  a  year's  rent.  Ko  case 
goes  to  such  an  e.vtent.  In  Jenner  v.  Clegff  (1  M.  &  R.  213),  it  was  held  that  a  tenant 
holding  over,  after  notice  to  quit,  is  not  liable  to  a  distress,  without  some  evidence  of 
a  renewal  of  the  tenancj- ;  and  Parke,  B.,  says, — "The  landlords  may  recover  the 
double  value  during  the  period  of  the  holding  over,  or  they  may  bring  an  action  for 
use  and  occupation,  and  recover  such  sum  as  a  jury  may  think  proper  to  award ;  but 
they  cannot  distrain,  unless  they  can  shew  an  agreement  between  the  parties  to  hold 
on  at  the  old  rent."  And  the  learned  Judge  refers  to  a  case  tried  before  Bayley,  B., 
"in  which  he  ruled  that  a  tenant  holding  over,  after  his  notice  to  quit,  was  liable  in 
an  action  for  use  and  occupation  onlv  for  the  period  of  time  during  which  he  continued 
in  possession,  and  not  for  the  whole  half  year."  If  the  defendants  remained  liable 
for  a  year,  on  the  ground  that  they  had  become  tenants  from  year  to  year,  they  must 
remain  liable  still,  the  tenancy  not  having  been  determined  by  notice  to  quit.  Chruty 
V.  7'ancred  is  quite  distinguishable ;  there  the  plaintifi'  recovered  only  for  the  time 
during  which  the  parties  actually  occupied.  The  defendants  here  do  not  dispute  that 
they  are  liable  for  the  period  of  the  actual  occupation  by  the  Company,  but  they  deny 
that,  in  this  action  for  use  and  occupation,  they  can  be  made  liable  for  a  whole  year. 

[574]  Lord  Abixger,  C.  B.  It  is  now  to  be  assumed  that  the  defendants  let  the 
premises  to  the  Talacre  Coal  Company,  they  being  themselves  tenants  under  a  written 
contract  for  nine  months  certain,  with  the  option  of  taking  a  lease  for  seven,  fourteen, 
or  twenty-one  j'ears.  Then,  at  the  end  of  the  nine  months,  they  exercise  their  option 
of  holding  the  premises  on,  by  letting  them  to  the  Talacre  Coal  Compatiy.  By  what 
authority  or  in  what  capacity  did  the}'  thus  deal  with  the  premises,  except  under  the 
interest  which  their  contract  gave  them,  of  compelling  the  plaintiff  to  grant  them  a 
lease  for  a  longer  period  ?  They  exeicise  the  right  they  had,  as  if  the  lease  had  been 
obtained,  to  grant  a  term  to  the  Talacre  Coal  Company.  In  what  capacity,  then,  is 
the  plaintiff  to  look  to  the  defendants?  Not  as  trespassers,  but  as  tenants,  having 
exercised  their  option  under  the  original  contract,  by  communicating  an  interest  to 
other  parties.  They  stand,  then,  in  the  relation  of  landlord  and  tenants,  and  for 
aught  I  see,  when  the  first  year  had  expired,  the  plaintifl'  might  have  declared  against 
the  defendants  in  debt  for  the  rent.  Then  what  has  occuired  in  the  meantime  to 
affect  that  I'ight?  I  see  nothing.  Now  the  action  of  use  and  occupation  may  be 
maintained  as  well  where  the  rent  is  uncertain  as  where  it  is  certain,  although  in  the 
former  case  there  can  be  no  distress  ;  I  consider,  therefore,  that  until  something  lie 
done  on  the  one  side  or  on  the  other  side  to  put  an  end  to  the  interest  these  parties  held 
under  the  contract,  they  remained  in  the  relation  of  landlord  and  tenant.  After  the 
expiration  of  a  year  without  notice  to  quit  on  either  side,  and  without  any  abandon- 
ment of  the  contract,  the  plaintiff  might  have  declared  for  a  year's  rent,  and  therefore 
also  he  may  recover  it  in  an  action  for  use  and  occupation. 

GuRNEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  argument  [575]  urged  for  the 
defendants  is  this  :  inasmuch  as  the  original  agreement  was  for  nine  months  only,  how 
can  you,  because  the  tenant  holds  over,  infer  that  he  becomes  tenant  from  year  to 
year  1  It  is  not  necessary  to  infer  any  thing  so  preposterous.  Here  is  not  only  an 
agreement  for  nine  months,  but  the  parties  come  in  with  an  option,  to  be  exercised  at 
the  end  of  that  time,  of  taking  the  piemises  for  seven,  fourteen,  or  twenty-one  years. 
Then,  after  the  nine  months,  what  do  they  do?  I  think  the\'  continue  in  the  occupa- 
tion for  a  year;  not  indeed  by  themselves,  but  by  the  Talacre  Coal  Company.  They 
are  in  actual  occupation  for  six  months  ;  and  I  think  the  plaintiff  is  entitled  to  say 
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that  they  shall  pay  rent  for  the  year,  because  they  have  not  restored  the  possession 
to  him.  Under  these  circumstances,  I  think  the  ruling  of  the  learned  Judge  was 
perfectly  right,  and  that  the  rule  ought  to  be  discharged. 

Lord  Abinger,  C.  B.,  added — I  quite  agree  to  the  law,  that  if  a  party  takes 
premises  for  a  certain  time,  and  holds  over,  he  does  not  thereby  necessarily  become 
tenant  from  year  to  year,  unless  something  occurs  to  shew  the  existence  of  a  new 
contract. 

Eule  discharged. 

GiLLARD  V.  Brittan  AND  OTHERS.  Exch.  of  Pleas.  June  4,  1841. — Where  the  seller 
of  goods,  which  have  not  been  paid  for  according  to  the  contract,  retakes  them 
from  the  buyer  without  his  consent,  although  under  circumstances  inducing  a 
suspicion  of  fraud  in  the  buyer,  such  retaking  would  be  no  answer  to  an  action 
by  the  seller  for  the  price.  Therefore,  in  aa  action  of  trespass  by  the  buyer 
against  the  seller,  for  so  taking  the  goods,  the  plaintitf  is  entitled  to  recover  their 
full  value,  and  the  jury  cannot,  in  estimating  the  damages,  take  into  consideration 
the  debt  due  to  the  defendant,  nor  treat  it  as  being  diminished  pro  tanto  by  the 
value  of  the  goods  retaken. 

[S.  C.  1  Dowl.  (N.  S.)  424;  11  L.  J.  Ex.  133.     Questioned,  Johnson  v.  Lancashire  und 
Ym-kshire  Piailway,  1878,  3  C.  P.  D.  506.] 

Trespass  de  bonis  asportatis.  Plea,  payment  into  Court  of  £10,  and  no  damages 
ultra.  Replication,  damages  ultra.  At  the  trial  before  Wightman,  J.,  at  the  last 
Somersetshire  Assizes,  the  facts  appeared  to  be  as  follows : — The  defendant  Brittan  is 
a  woollen  draper  in  the  [576_1  city  of  Bristol,  and  the  plaintiff,  until  the  month  of 
January,  1841,  carried  on  the  business  of  a  tailor  in  the  same  city,  and  had  purchased 
goods  of  Mr.  Brittan,  to  whom,  in  December,  1840,  after  various  payments  made  on 
account,  he  was  indebted  in  a  balance  of  £67,  in  part  payment  of  which  he  gave  his 
acceptance  for  £30,  and  was  to  provide  for  the  remainder  by  weekly  payments.  On 
Sunday  the  10th  of  January,  however,  the  plaintiff,  having  first  disposed  of  his  furniture 
to  a  broker,  left  Bristol  secretly,  taking  with  him  all  his  other  effects.  The  defendant, 
after  some  difficulty,  tiaced  him  to  a  place  called  Bradwick,  near  Collumptori,  in 
Devonshire,  where  he  had  a  brother-in-law  living  of  the  name  of  Rowland,  and  on  the 
31st  of  January,  Mr.  Brittan,  accompanied  by  the  other  defendants,  who  were  police 
officers,  went  to  Rowland's  house,  and  there,  and  in  the  adjoining  house,  found  a 
quantity  of  read3^-made  clothes,  which  had  been  brought  by  the  plaintiff,  and  the 
gieater  part  of  which  Brittan  was  able  to  identify  as  ha^'ing  been  made  from  the 
materials  furnished  from  his  shop ;  all  these  the  defendants  took  awaj',  amounting  in 
value,  according  to  the  lowest  estimate  made  by  the  plaintiB's  witnesses,  to  £50  or 
£60.  A  few  of  them,  which  Brittan  could  not  identify,  were  subsequently  returned 
to  the  plaintiff.  The  learned  Judge,  in  summing  up,  left  it  to  the  jury  to  say  whether 
the  plaintiff  had  sustained  damage  to  a  greater  amount  than  the  sum  paid  into  Court, 
or  whether  that  was  not  a  sufficient  compensation  ;  and  told  them,  that  in  estimating 
the  damages,  they  must  take  into  consideration  all  the  circumstances  of  the  case,  and, 
amongst  others,  the  plaintiff's  debt  to  the  defendant  Brittan,  which  would  be  reduced 
pro  tanto  by  the  value  of  the  goods  taken  away.  The  jury  found  a  verdict  for  the 
defendants. 

In  Easter  Term,  Erie  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction, against  which 

[577]  Bompas,  Serjt.,  and  Carrow  now  shewed  cause.  The  jury  had  a  right,  in 
estimating  the  amount  of  damage  which  the  plaintiff'  had  sustained,  to  take  into 
consideration  all  the  circumstances  of  the  ti'ansaction.  If  the  re-taking  of  the  goods 
by  the  defendant  Brittan  would  have  been  an  answer  to  an  action  of  debt  against 
the  plaintiff' for  the  price,  the  direction  of  the  learned  Judge  was  correct;  and  it  is 
submitted  that  it  would.  Where  a  man  sells  goods  to  another  in  the  way  of  his  trade, 
and  has  reasonable  ground  for  believing  that  the  party  never  intends  to  pay  for  them, 
he  is  entitled  to  re-take  them,  if  he  can  do  so  without  any  breach  of  the  peace  ;  but 
even  if  such  retaking  of  them  be  wrongful,  he  surely  cannot  afterwards  sue  for  the 
price.  That  being  so,  in  an  action  of  trespass  for  so  taking  them,  it  is  a  material 
circumstance  in  the  consideration  of  the  damages,  that  the  debt  is  thus  extinguished 
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pro  tauto.  There  are  man}'  authorities  to  slle\^',  that  in  trespass  the  jury  are  at  liljerty 
to  take  into  their  consideration  all  the  surrounding  circumstances.  Thus,  they  may 
consider  the  malicious  intention  of  the  defendant,  and  are  not  confined  to  the  actual 
damage  sust<xined  by  his  act:  Sears  v.  Li/ons  {2  Stark.  317).  Where  the  alleged 
trespass  consisted  in  destroying  a  picture  which  contained  a  scandalous  libel,  it  was 
held  tiiat  the  jury,  in  assessing  the  damages,  might  take  that  into  consideration,  and 
were  only  to  award  the  plaintiH'  the  value  of  the  canvas  and  paint,  and  not  the  full 
value  of  the  picture  as  a  work  of  art:  Du  Bod  v.  Hercsford  (2  Campb.  510).  So,  in 
trespass  for  breaking  the  plaintiff's  house,  and  taking  his  woollen  yarn,  it  was  held 
that,  under  not  guilty  (before  the  new  rules),  the  defendants  might  shew  that  the 
yarn  was  afterwards  condemned  under  thestat.  17  Geo.  3,  c.  56,  in  order  to  make  out 
that  the  plaintiff  could  have  no  lawful  property  in  it :  Daiis  v.  Nest  (6  C.  &  P.  167) : 
see  also  JJe  Gondouin  v.  Lewis  (10  Ad.  &  Ell.  li7  ;  2  P.  &  D.  283).  It  has  been  held, 
that,  in  case  for  selling  goods  distrained  [578]  for  rent  without  an  appraisement,  the 
measure  of  damages  is  not  the  full  value  of  the  goods,  but  their  value  minus  the  rent: 
Bifjgin.-:  v.  Goode  (2  C.  &  J.  364).  Soicell  v.  Champion  (6  Ad.  &  Ell.  407  ;  2  N.  &  P.  627) 
will  probably  be  relied  on  for  the  plaintiff":  but  that  case  is  distinguishable,  because 
there  the  trespass  was  committed  in  the  irregular  execution  of  process  :  and  all  that 
was  decided  was,  that  the  plaintiff'  might  recover  the  full  value  of  the  goods,  not  that 
he  necessarily  must. 

Erie  and  Cockburn,  in  support  of  the  rule,  were  stopped  l>y  the  Court. 

Lord  Abixger,  C.  B.  I  am  of  opinion  that  the  ruling  of  the  learned  Judge  was 
wrong.  It  would  lead  to  this  consequence,  that  a  party  may  set  oft'  a  debt  due  in  one 
case  against  damages  in  another.  The  verdict  in  this  case  does  not  at  all  att'ect  the 
right  of  the  defendant  to  recover  the  whole  £67  due  to  him  from  the  plaintiff.  The 
learned  Judge  was,  therefore,  clearly  in  error  in  telling  the  jury  that  they  might  consider 
the  delit  to  the  defendant  as  diminished  pro  tanto  by  the  value  of  the  goods  taken  : 
he  ought  to  have  exxluded  that  consideration  altogether.  The  rule  must  be  absolute 
for  a  new  trial. 

Alderson,  B.  No  doubt  the  jury  may  consider  the  whole  of  the  circumstances 
really  belonging  to  the  case ;  but  here  the  learned  Judge  has  directed  them  to  take 
into  consideration  a  circumstance  which  ought  to  1)6  excluded,  viz  the  existence 
of  a  debt  due  fi'om  the  plaintift'  to  the  defendant.  That  consideration  ought  to 
have  been  excluded  altogether  :  otherwise  it  is  equivalent  to  allowing  a  set-off  in 
trespass. 

GURNEY,  B.,  concurred. 

KoLFE,  B.  I  am  of  the  same  opinion.  It  has  been  [579]  contended,  that  where 
the  party  wrongfully  retakes  his  own  goods,  he  thereby  debars  himself  from  suing  for 
the  price.  Xo  authority  has  been  cited  which  supports  that  position.  It  is  unnecessary, 
however,  to  give  any  opinion  on  that  point,  because  here  the  goods  seized  were  in  no 
respect  the  .same  as  those  which  the  defendant  had  supplied  to  the  plaintiff',  but  were 
altogether  altered  in  character  :  neither  flid  it  clearly  appear  that  they  were  made  of 
cloth  which  had  not  been  paid  for. 

Rule  absolute. 

Doe  D.  Legh  v.  liOE.(o)  Exch.  of  Pleas.  1841.— The  stat.  1  &  2  Geo.  4,  c.  69,  has 
not  the  effect  of  vesting  in  the  Board  of  Ordnance  any  of  the  ancient  hereditary 
possessions  of  the  Crown. — The  Board  of  Ordnance,  in  the  year  1823,  put  their 
servant  W.  into  possession  of  a  house  and  land  adjoining  Hurst  Castle,  which 
castle  has  been,  from  the  time  of  Henry  VIII.,  a  possession  of  the  Crown  of 
England.  An  action  of  ejection  having  been  brought  to  recover  possession  of 
this  house  and  land,  and  the  declaration  served  on  \V.  and  on  the  Board  of 
Ordnance,  the  Court,  on  motion  made  on  behalf  of  the  Crown,  set  aside  the 
declaration  and  stayed  the  proceedings. 

[S.  C.  1 1  L.  J.  Ex.  57.     Applied,  Dillon  v.  Balfour,  1871,  20  L.  K.  Ir.  600.] 

A  rule  had  been  obtained  by  the  Attorney-General,  calling  upon  the  lessor  of  the 
plaintiff'  to  shew  cause  why  the  declaration  in  ejectment  in  this  cause  should  not  be  set 

((()  This  case  was  decided  in  Easter  Term  (April  22). 
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aside,  and  why  all  proceedings  should  not  be  stayed.  It  appeared  from  the  affidavits 
in  support  of  the  motion,  that  the  present  action  was  brought  to  recover  possession  of 
a  house  and  land  adjoining  to  Hurst  Castle,  in  the  county  of  Hants,  in  which  a  person 
of  the  name  of  Watson  had  been  placed,  in  1823,  by  the  authority  of  the  Board  of 
Ordnance,  as  master  gunner,  in  charge  of  the  defences  of  Hurst  Castle,  which  commands 
the  passage  of  the  Needles :  that  Hurst  Castle  had  been,  from  the  time  of  the  reign  of 
Henry  VIH.,  a  possession  of  the  Crown  of  England  ;  and  that  the  premises  sought  to 
be  recovered  were  part  of  the  hereditary  possessions  of  the  Crown,  and  were  in  the 
possession  of  the  Crown.  The  declaration  had  been  served  upon  Mr.  Watson,  and 
also  upon  the  Board  of  Ordnance.  [580]  The  affidavits  in  opposition  to  the  rule  denied 
that  the  property  in  question  belonged  to  the  Crown,  and  stated  various  acts  of  alleged 
ownership  exercised  over  the  locus  in  quo  by  the  lessor  of  the  plaintiff,  and  those  under 
whom  he  claimed. 

Erie  and  Bere  shewed  cause  against  the  rule.  This  ejectment  is  not,  as  is  assumed 
foi'  the  purpose  of  this  application,  brought  against  the  Crown,  but  against  the  officers 
of  her  Majesty's  Ordnance,  who,  by  virtue  of  the  statutes  1  &  2  Geo.  4,  e.  69,  3  Geo.  4, 
c.  108,  and  2  Will.  4,  c.  25,  are  in  the  nature  of  a  corporation.  By  the  9th  section  of 
the  1  &  2  Geo.  4,  c.  69,  the  officer.s  of  the  Ordnance  department  are  empowered  "to 
bring,  prosecute,  and  maintain  an v  action  or  actions  of  ejectment,  or  other  proceedings 
at  law  or  in  equity,  for  recovering  any  manors,  messuages,  tenements,  and  heredita- 
ments by  that  act  vested  in  them  :  "  and  bj'  another  branch  of  the  same  section,  they 
are  empowered  also  to  "  defend  any  action  or  suit  in  respect  of,  or  in  relation  to,  the 
said  manors,  messuages,  tenements,  or  hereditaments."  [Lord  Abinger,  C.  B.  The 
object  of  that  act  was  only  to  enable  the  Board  of  Ordnance  to  manage  the  Ordnance 
property,  without  being  compelled  to  resort  on  every  occasion  to  the  Attornej^  or 
Solicitor-General]  The  Board  of  Oidnance  is,  in  this  respect,  in  the  same  situation 
as  an  ordinary  subject,  and  is  liable  to  an  action  of  ejectment.  The  action  is  not 
brought  to  try  any  title  of  the  Crown,  or  to  turn  the  Queen  out  of  possession,  but  to 
establish  affirmatively  the  title  of  the  plaintiff  to  this  particular  portion  of  land. 
Suppose  Watson  had  trespassed  on  the  lands  of  the  plaintiff,  and  had  assaulted  him, 
could  he  be  allo^ved  to  set  up  the  title  of  the  Crown  in  answer  to  an  action  liy  the 
plaintiff,  and  thus  obtain  an  injunction  against  him?  It  will  be  said  for  the  Crown, 
that  the  proper  proceeding  on  the  part  of  the  lessor  of  the  plaintiff  is  by  a  mons- 
[581]-trans  de  droit.  But  it  is  doubtful  whether  that  remedy  applies  to  the  present 
case.  In  The  Warden  and  CornmmaUi/  of  Sadlers'  case  (4  Rep.  55  a.),  the  cases  are 
enumerated  in  which  the  party  is  put  to  his  monstrans  de  droit,  viz.  "  when  the  king 
is  seised  of  any  estate  of  inheritance  or  freehold  by  any  matter  of  record,  be  his  title 
by  matter  of  record,  judicial  or  immaterial,  or  by  conveyance  of  record,  or  by  matter 
in  fact,  and  found  by  office  of  record."  The  Court  ought,  therefore,  before  they  deprive 
the  party  of  his  remedy  by  action,  to  have  a  record  as  a  foundation  for  the  proceedings, 
and  will  not  act  upon  conflicting  affidavits.  They  cited  also  Frknd  v.  Duke  of  Itkhmoncl 
(Hardr.  460),  and  an  Anonymoua  case,  1  Anstr.  215.  [Rolfe,  B.  The  act  of  1  &  2  Geo.  4 
relates  to  recent  purchases  of  lands,  &c.,  vested  in  individuals  as  trustees  for  the  Crown, 
for  the  service  of  the  Ordnance  department ;  can  j'ou  say  that  it  includes  by  implica- 
tion the  ancient  possessions  of  the  Crown  ?  Lord  Abinger,  C.  B.  The  act  of  Parlia- 
ment applies  to  lands  taken  by  persons  as  trustees  for  the  Crown,  not  to  lands  taken 
in  former  times  by  the  Crown  itself.] 

The  Attorney-General  and  the  Solicitor-General,  (with  whom  was  Rowe),  contra. 
The  foundation  of  this  application  is,  that  the  premises  sought  to  be  recovered  in  this 
ejectment  form  part  of  the  ancient  hereditar}'  possessions  of  the  Crown,  and  that  the 
Crown  is  in  possession  by  its  officer ;  and  the  question  is,  whether  an  action  of  eject- 
ment can  be  brought,  the  effect  of  which  may  be  to  change  that  possession.  Such  a 
proceeding  is  wholly  without  precedent.  It  might  as  well  be  said  that  an  ejectment 
might  be  biought  to  recover  possession  of  the  Tower  of  London.  The  lessor  of  the 
plaintifi'  is  not  without  a  remedy,  if  he  really  have  any  title;  he  may  proceed  by 
petition  of  right.     [They  were  then  stopped  by  the  Court] 

[582]  LoKD  Abinger,  C.  B.  This  rule  must  be  made  absolute.  The  only  doubt 
I  have  had  was,  whether  the  act  of  Parliament  of  the  1  &  2  Geo.  4  had  not  some 
application  to  this  case.  It  is  quite  clear  the  Court  could  not  issue  any  process  to 
turn  the  Crown  out  of  possession  ;  and  the  only  doubt  I  had  was,  whether  this 
property  was  not,  by  the  operation  of  the  act  of  Parliament,  in  the  possession,  not  of 
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the  Crown,  but  of  the  Board  of  Ordnance.  But  on  looking  more  fully  into  the  act,  mj- 
doubt  is  entirely  removed.  It  does  not  apply  to  any  of  the  ancient  possessions  of  the 
Crown,  but  only  vests  in  the  officers  of  the  Ordnance,  as  a  sort  of  corporation,  certain 
manors,  messuages,  lands,  itc,  which  it  recites  to  have  been  at  various  times  purchased 
for  the  use  of  the  Ordnance,  for  the  general  defence  of  the  realm.  But  it  appears, 
from  the  affidavits  in  this  case,  that  Hurst  Castle  has  been  in  the  possession  of  the 
Crown  since  the  reign  of  Henry  VIII.  :  and  we  find  the  Board  of  Ordnance  in  posses- 
sion for  the  Crown,  liut  not  in  that  sort  of  possession  which  is  contemplated  bj'  the 
act  of  Parliament.     The  rule  must  therefore  be  made  absolute. 

Alderson,  B.  I  am  of  the  same  opinion.  Xo  ejectment  can  be  maintained 
against  the  Crown,  to  turn  the  Crown  out  of  possession  liy  the  authority  of  the  Crown 
itself.  The  lessor  of  the  plaintiff  may  proceed  by  petition  of  right.  The  stat.  1  &  2 
Geo.  4,  as  it  seems  to  me,  has  nothing  to  do  with  the  case  :  its  only  effect  is  to  make 
the  principal  officers  of  the  Ordnance  trustees  for  the  Crown,  for  certain  purposes,  of 
the  Ordnance  property,  so  as  to  prevent  the  necessity  of  its  being  transferred  from 
one  set  of  officers  to  another.  I  doubt  very  much  whether  the  9th  section  enables 
the  Ordnance  to  defend  an  ejectment. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  question  may  [583]  be  tested  thus  : 
suppose  there  were  no  trial,  but  judgment  went  .against  the  casual  ejector  ;  then  there 
would  only  Ije  a  writ  to  turn  the  Crown  out  of  possession,  which  clearly  cannot  be. 
On  the  other  hand,  there  is  no  more  difficulty  in  prosecuting  a  petition  of  right  than 
an  action  of  ejectment ;  and  although  that  i-emedy  may  be  a  dilatory  one,  it  presents 
no  such  incongruity  and  anomaly  as  in  the  case  of  an  ejectment,  which  is  to  be 
followed  by  the  issuing  of  a  process  which  cannot  be  executed. 

Rule  absolute,  (a) 

[584]  Wilson,  Public  Officer,  &e.,  r.  Cr.wen  and  Others.  Exch.  of  Pleas. 
June  7,  1841. — C.  &  Co.,  being  insolvent,  compounded  with  their  creditors,  by 
agreeing  to  pay  them  a  composition  of  7s.  6d.  in  the  pound  at  three  instalments, 
and  execute  a  conveyance  of  their  real  and  personal  estate  to  the  defendants, 
in  trust  to  permit  them,  C.  &  Co.,  to  carry  on  the  business,  snlijeet  to  the 
control  of  the  defendants,  and  to  pay  thereout  to  the  creditors  the  said  three 
instalments  ;  and  in  case  of  full  payment  thereof,  to  I'e-convey  and  re-assign  the 
estate  to  C.  il-  Co.,  but  upon  default  of  such  payment,  then  in  trust  to  .sell,  and, 
after  deducting  out  of  the  proceeds  interest,  costs,  and  amount  of  mortgages,  &c., 
to  divide  the  remainder  amongst  themselves  and  the  other  creditors.  C.  &  Co. 
continued,  accordingly,  to  carry  on  the  business,  and  opened  an  account  with  a 
banking  company,  from  whom  they  obtained  large  advances.  The  bank  applied 
to,  and  obtained  from  the  defendants  the  following  guarantee  : — "  C.  &  Co.  having 
assigned  over  all  their  real  and  por.sonal  estate  to  us.  in  trust  for  securing  a 
composition  of  7s.  6d.  in  the  pound  to  theii'  several  creditors  executing  such  deed, 
and  it  being  necessary  to  open  a  banking  account  for  the  purpose  of  carr\'ing  on 
the  said  trade,  in  order  that  the  stock  and  goods  on  hand  may  be  wrought  up 
and  converted  into  money,  for  the  purpose  of  paying  such  dividends  ;  and  you 
having,  at  our  request,  consented  to  open  a  banking  account,  or  on  the  credit  of 
the  names  of  the  said  C.  it  Co.,  or  of  any  person  or  persons  for  the  time  being 
carr3'ing  on  that  concern  ;  we  do  herebv  promise  and  engage,  that  any  sum  or 
sums  of  money  to  become  due  to  you  or  to  the  said  l)anking  company,  in  respect 
of  such  account,  shall,  in  the  fiist  instance,  be  paid  to  you  out  of  the  net  proceeds 
of  the  said  trust  estate,  so  far  as  the  same  will  extend  to  pay."  Furthei-  advances 
were  made  liy  the  bank  to  C.  &  Co.  subsequent  to  this  guarantee.  The  defen- 
dants subsequently  sold  the  property  of  C.  &  Co.  under  the  provisions  of  the 
composition  deed,  and  the  proceeds  were  insufficient  to  pay  the  creditors  the 
composition  of  7s.  fid.  in  the  pound: — Held,  that  the  meaning  of  the  guarantee 
was  not  that  the  defendants  should  be  liable  to  the  bank  only  out  of  the  proceeds 
realized  from  the  estate  of  C.  &  Co.,  after  payment  of  the  composition  of  7s.  6d. 

(a)  Lord  Abinger,  C.  B.,  stated  al.so,  that  he  was  much  disposed  to  think  that  no 
affidavit  was  necessary  in  support  of  such  an  application,  but  that  it  was  sufficient 
that  it  was  made  by  the  Attorney-General,  appearing  on  behalf  of  the  Crown. 
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to  the  creditors,  but  that  they  were  liable  in  the  first  instance  to  repay  out  of 
the  proceeds  the  whole  amount  of  the  advances  made  by  the  bank  to  C.  &  Co., 
as  well  before  as  after  the  guarantee. — In  1S33,  a  joint  stock  bank  was  established, 
under  the  provision.s  of  the  stat.  7  Geo.  4,  c.  46,  by  the  name  of  the  Mirfield  and 
Huddersfield  District  Banking  Company.  In  1836,  H.  &  Co.,  bankers,  relin- 
quished their  business  in  favour  of,  and  all  took  shares  in,  this  Company  :  and  it 
was  sabser|uently  agreed,  that  the  title  of  the  bank  should  thenceforth  be  the 
We.st  Riding  Union  Banking  Company  ;  that  the  capital  should  be  increased  by 
the  creation  of  new  shares  :  and  that  additional  directors  should  be  appointed  : 
— Held,  that  the  public  officer  of  the  West  Riding  Union  Banking  Company 
might,  notwithstanding  the  change  of  name,  and  the  accession  of  new  proprietors, 
maintain  an  action  on  a  guarantee  given  to  the  Mirfield  and  Huddersfield  District 
Banking  Company,  before  their  junction  with  H.  &  Co.,  for  advances  made 
by  them. 

[S.  C.  10  L.  J.  Ex.  448.] 

Assumpsit  on  a  guarantee.  The  declaration  commenced  thus  : — Thomas  Wilson, 
one  of  the  public  officers  for  the  time  being  of  certain  persons  united  in  co-partnership 
by  the  name  and  desci'iption  of  the  West  Riding  Union  Banking  Company,  which 
said  banking  compan}'  or  co-partnership  was,  before  the  lUth  of  October,  1S36,  known 
and  called  by  the  name  of  the  Mirfield  and  Huddersfield  District  Banking  Company, 
for  the  purpose  of  carrying  on  the  business  of  bankers,  under  the  stat.  7  Geo.  4, 
intituled  Ac,  complains  &c.  The  declaration  then  recited,  that  Thomas  Carr  and 
William  Hartley  Carr,  woollen  manufacturers,  were  insolvent,  had  compounded  with 
their  ci'editors,  and  had  assigned  their  estate  to  the  defendants,  in  trust  to  pay  the 
creditors  7s.  6d.  in  the  pound  :  that  it  was  deemed  necessary  by  the  defendants  that 
the  trade  of  T.  [585]  Carr  and  W.  H.  Carr  should  be  carried  on,  and  that  for  that 
purpose  a  banking  account  should  be  opened,  and  the  said  banking  company  was 
recjuested  to  open  the  same ;  that,  in  consideration  of  the  company's  consenting  to 
open  an  account  and  make  advances  to  T.  Carr  and  W.  H.  Carr,  the  defendants 
promised,  that  any  sums  due  to  the  company  should,  in  the  first  instance,  be  paid  out 
of  the  net  proceeds  of  the  said  trust  estate,  as  far  as  the  same  would  extend  to  pay. 
Averment,  that  the  company  opened  an  account,  and  made  advances  to  T.  Carr 
and  W.  H.  Carr ;  that  T.  Carr  and  W.  H.  Carr,  although  requested,  had  not  paid  the 
company  ;  and  that,  although  the  net  proceeds  of  the  estate  were  sufficient  to  pay 
the  company,  the  defendants  had  not  paid  the  sums  so  due. 

The  defendants  pleaded  non-assumpserunt,  and  several  special  pleas,  of  which  the 
sixth  was  as  follows  : — That  the  said  West  Riding  Union  Banking  Company  was  not 
known  and  called  by  the  name  of  the  Mirfield  and  Huddersfield  District  Banking 
Company  ;  but  the  said  Mirfield  and  Huddersfield  District  Banking  Company  and  a 
certain  other  piivate  banking  establishment,  the  members  whereof  were  not,  nor  was 
any  of  them,  subscribers,  partners,  or  shareholders  in  the  Mirfield  and  Huddersfield 
District  Banking  Company,  after  &c.,  to  wit,  &c  ,  joined  and  united  themselves,  that 
is  to  say,  the  said  Mirfielcl  and  Huddersfield  District  Banking  Company  and  the  said 
private  banking  establishment,  into  one  banking  company  together  in  co-partnership 
in  banking,  and  called  the  same  the  "West  Riding  Union  Banking  Company,  and  the 
said  private  banking  establishment  then  merged  in  the  said  other  district  banking 
company,  and  the  partners  thei'eof  became  and  were  partners  of  the  said  West  Riding 
Union  Banking  Company  :  without  this,  that  the  said  West  Riding  Union  Banking 
Company  was  known  and  called  by  the  name  of  the  Mirfield  and  Huddersfield  District 
Banking  Company,  modo  et  forma.     Issues  were  joined  and  taken  on  these  pleas. 

[586]  At  the  trial  before  Coltman,  J.,  at  the  Yorkshire  Summer  Assizes  for  1839, 
a  verdict  was  taken  by  consent  for  the  plaintiff",  subject  to  the  opinion  of  the  Court 
on  the  following  case  : — 

In  November,  1834,  the  Messrs.  Carr,  who  were  woollen  manufacturers  at  Dewsbury 
Moor,  Yorkshire,  became  embarrassed,  and  their  creditors  agreed  to  accept  a  com- 
position. A  deed  of  composition  was  accordingly  prepared  and  executed,  the  parties 
to  it  being  the  Messrs.  Cai'r  of  the  first  part,  the  defendants  of  the  second  part,  and 
the  creditors  of  the  third  part.  By  this  deed  it  was  agreed,  that  Messrs.  Carr  should 
pa}'  their  creditors  7s.  6d.  in  the  pound,  at  three  instalments,  and  execute  a  convey- 
ance to  the  defendants  of  their  real  and  personal  estate,  upon  certain  trusts  therein 
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mentioned  ;  name!}',  to  permit  Messrs.  Carr  to  carry  on  the  business,  subject  to  the 
control  of  the  defendants,  and  to  pay  thereout  to  the  creditors  the  said  three  instal- 
ments ;  and,  in  case  of  full  payment  thereof,  to  re-convey  and  re-assign  the  estate  to 
Messrs.  Carr,  but  upon  default  of  such  payment,  then  in  trust  for  the  defendants  to 
sell  and  convert  the  said  estate,  &c.,  into  money,  and  after  deducting  thereout 
interest,  costs,  and  amount  of  mortgages,  &c.,  to  divide  the  remainder  amongst  them- 
selves and  the  creditors.  The  Messrs.  Carr  continued  to  carry  on  the  business  as 
provided  for  in  the  deed.  On  the  4th  of  Felsruary,  183.5,  they  opened  a  banking 
account  with  the  Mirfiekl  and  Huddersfield  District  Banking  Company,  and  received 
from  them  large  advances  from  time  to  time.  The  bank,  however,  becoming  dis- 
satisfied with  the  account,  applied  to  and  obtained  from  the  defendants  the  following 
guarantee  : — 

"Gentlemen, — Messrs.  Carr  and  W.  H.  Carr,  both  of  Dewsbury  Moor,  in  the 
parish  of  Dewsbury,  in  the  county  of  York,  woollen  manufacturers,  carrying  on 
business  there  under  the  firm  of  John  Carr  &  Sons,  having,  by  deed  of  assignment 
bearing  date  the  8th  of  January  last,  assigned  [587]  over  all  their  real  and  personal 
estate  to  us  the  undersigned,  in  trust  for  securing  a  composition  of  7s.  6d.  in  the 
pound  to  their  several  creditors  executing  such  deed,  and  it  being  necessary  to  open 
a  Ijanking  account,  for  the  purpose  of  carrying  on  the  said  trade,  in  order  that  the 
stock  and  goods  in  hand  might  be  wrought  up  and  converted  into  money  for  the 
purpose  of  paving  such  dividend  ;  and  you  having,  at  our  request,  consented  to  open 
a  banking  account  for  that  puipose,  and  to  make  advances  on  such  account,  or  on  the 
CI  edit  of  the  names  of  the  said  Thomas  Carr  and  William  Hartley  Carr,  or  of  the 
person  or  persons  from  the  time  being  carrying  on  that  concern  ;  we  do  hereb}' 
promise  and  engage,  that  any  sum  or  sums  of  money  to  become  due  to  you,  or  to  the 
said  banking  company,  in  respect  of  such  account,  shall  in  the  first  instance  be  paid 
to  you  out  of  the  net  proceeds  of  the  said  trust  estate,  so  far  as  the  same  will  extend 
to  pay.     Dated  the  13th  day  of  May,  183.5." 

At  the  time  when  this  guarantee  was  given,  the  defendants  knew  that  the  banking 
company  were  under  considerable  advances  to  Messrs.  Carr  on  the  above-mentioned 
account  so  opened.  After  this,  advances  continued  to  be  made  down  to  the  31st  of 
December,  183-5,  when  the  bank  closed  the  account.  At  this  time  there  was  due  to 
the  bank  the  sum  of  30021.  19s.  A  second  account  was  then  opened,  and  was  closed 
on  the  19th  of  April,  1837.  In  April  1837,  the  defendants,  with  the  knowledge  and 
consent  of  the  bank,  took  possession  of  the  piopeity  of  Messrs.  Carr,  and  sold  the 
same  for  £5700.  An  account  was  taken  at  the  time,  from  which  it  appeared  that 
the  property  of  the  Messrs.  Carr  was  altogether  inadequate  to  the  payment  of  the 
composition  of  7s.  6d.  in  the  pound  to  the  cieditors. 

The  Mirtield  and  Huddersfield  Bank  was  established  in  1833,  by  the  name  of  the 
Mirtield  and  Huddersfield  District  Banking  Company  :  it  was  a  joint-stock  baidc, 
car-[588]-rying  on  its  business  under  the  act  of  Parliament  regulating  joint-stock 
banks,  and  was  regulated  by  deed  of  settlement.  Early  in  1836,  Hagues  &  Co.,  then 
carrying  on  business  as  bankers,  and  the  Mirtield  and  Huddersfield  Bank,  came  to  an 
arrangement,  whereby  the  banking  establishment  of  Hagues  &  Co.  was  relin({uished 
in  favour  of,  and  united  with,  the  said  company.  In  May,  1836,  it  was  resolved,  at  a 
general  meeting  of  the  company,  that,  after  the  10th  of  October,  1836,  the  title  of 
the  bank  should  be  "The  West  Hiding  Union  Banking  Company;"  that  the  capital 
should  be  increased  from  one  to  two  millions,  by  the  creation  of  10,000  new  shares  of 
£100  each,  and  that  the  number  of  future  directors  should  bo  increased  from  five  to 
seven.  Other  resolutions  were  also  agreed  upon,  which  it  is  not  material  to  mention. 
An  issue  of  new  shares  accordingly  took  place,  .some  of  which  were  allotted  to  the 
partners  in  the  house  of  Hagues  &  Co.,  all  of  whom  had,  before  the  change  of  name, 
been  parties  in  the  banking  company.  At  the  commencement  of  the  action,  .some 
persons  were  proprietois  of  the  new  company  who  were  not  proprietors  Ijeforc  the 
junction,  and  some  of  them  held  shares  of  the  company  created  upon  the  junction, 
which  were  not  in  existence  at  the  time  of  the  defendants'  guarantee,  nor  at  any 
time  in  1835. 

It  is  agreed  that  the  Court  shall  draw  any  inference  of  fact  in  the  same  manner 
as  the  jury. 

The  ([uestion  for  the  opinion  of  the  Court  is,  whether  the  plaintiff',  as  a  registered 
officer  of  the  West  Riding  Union  Banking  Company,  is  entitled  to  recover  on  the 
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defendants'  guarantee ;  if  so,  the  Court  will  direct,  on  the  report  of  the  arbitrator,  for 
what  damages  the  verdict  shall  be  entered,  and  in  what  manner  the  issues  shall  be 
disposed  of. 

The  case  was  argued  on  the  2nd  of  June,  by 

Cresswell,  for  the  plaintiff.  The  first  question  in  this  case  is  as  to  the  meaning  of 
the  term  "net  proceeds,"  in  the  [589]  guarantee  given  by  the  defendants.  It  is 
perfectly  clear  that  the  object  of  this  arrangement  was,  that  the  defendants,  in  their 
character  of  trustees  for  the  benefit  of  the  creditors,  should  be  enabled  to  work  up 
the  stock  of  the  Messrs.  Carr,  and  convert  it  all  into  money,  so  as  ultimately  to 
produce  a  composition  of  7s.  6d.  in  the  pound,  by  carrying  on  the  business.  To  carry 
this  object  into  effect,  they  require  a  fund,  and  the  bank  make  the  advance  upon  the 
guarantee  for  that  purpose,  and  are  to  be  repaid  in  the  first  instance  out  of  the  net 
proceeds  of  the  trust  estate.  [Lord  Abinger,  C.  B.  The  trustees  are  first  to  pay  to 
the  bank,  in  the  same  manner  as  if  they  had  used  their  own  money,  and  sought  to 
retain  it  out  of  the  proceeds  of  the  trust  estate.]  Yes;  it  is  perfectly  clear  that 
the  bankei'S  were  to  have  priority  in  payment  over  the  creditors  under  the  com- 
position deed. 

Secondly,  it  may  be  said  that  the  defendants  are  discharged  by  time  given  to  the 
Messrs.  Carr.  But  there  was  no  such  giving  of  time  as  can  discharge  a  surety  ;  but 
merely  a  delay  in  suing  the  principals,  which  amounts  to  nothing.  What  the  creditor 
is  not  allowed  to  do,  is  to  tie  up  his  hands  from  suing  the  principal.  [Alderson,  B. 
The  mere  delay  in  suing  is  nothing.]  Xeither  is  this  a  case  of  principal  and  surety  ; 
it  is  not  a  conditional  guarantee  on  Carrs'  failing  to  pay,  but  an  absolute  undertaking 
to  pay  out  of  the  trust  funds  lealized  by  the  defendants  as  ti'ustees 

Lastly,  as  to  the  change  of  name  of  the  Banking  Company.  This  was  originally 
a  company  carrving  on  business  under  the  stat.  7  Geo.  4,  c.  46,  calling  itself  "The 
Mirfield  and  Huddersfield  District  Banking  Company."  Then  the  private  banking 
firm  of  Messrs.  Hagues  &  Co.,  not  being  (according  to  the  statement  in  the  plea) 
proprietors  in  the  company,  unite  themselves  with  the  Companj^  and  it  is  then  called 
"  The  West  Riding  Union  Banking  Company  ; "  and  the  plea  concludes  with  a  special 
traverse  that  the  latter  company  was  known  and  called  by  [590]  the  name  of  the 
Mirfield  and  Huddersfield  District  Banking  Company.  But  the  case  finds  that 
Hagues  &  Co.  were  partners  in  the  Mirfield  and  Huddeisfield  Banking  Company,  so 
that  there  was  no  change  of  persons  as  stated  in  the  plea,  and  the  inducement  to  the 
special  traverse,  thei'efore,  was  disproved.  [Hoggins,  for  the  defendants,  suggested 
that  the  question  arose  equally  on  the  general  issue.]  That  is  not  so.  Here  the 
plaintiff'  sues  as  public  officer  of  a  banking  company  once  called  by  one,  and  now 
by  another,  name  :  if  it  is  the  same  copartnership,  that  is  enough  ;  the  defendants 
have  contracted  with  that  copartnership.  The  act  of  Parliament  permits  a  change 
in  the  individual  members,  and  the  contract  nevertheless  subsists.  This  being, 
therefore,  a  promise  to  a  fluctuating  body,  where  an  identity  of  persons  is  not 
necessary,  if  the  identity  of  the  concern  be  averred,  that  is  sufficient.  It  is  not  like 
the  case  of  an  ordinary  firm;  the  law  allows  it  to  be  a  fluctuating  body,  retaining 
nevertheless  all  its  rights  against  debtors,  and  liabilities  to  creditors.  The  plea  of 
non  assumpsit,  therefore,  admits  the  identity  of  the  two  banks,  and  the  question  can 
only  arise  on  the  6th  plea.  Then  the  case  of  Craven  v.  Saiuhrsm  (4  Ad.  &  Ell.  666  ; 
2  Nev.  &  P.  641)  is  an  authority  to  shew  that  it  is  necessary',  in  order  to  suppoi-t 
such  a  plea,  to  prove  the  inducement  as  well  as  the  traverse.  The  inducement 
contains  the  premises  which  are  to  warrant  the  deduction  in  the  traverse,  and  in 
proving  the  traverse,  the  defendant  must  prove  the  inducement.  But  independently 
of  this  objection,  this  company  possesses  a  corporate  character  under  the  7  Geo.  4,  c.  46, 
and  continues  the  same,  and  with  the  right  to  sue  bj'  the  same  public  officer,  notwith- 
standing the  change  of  name.  The  8th  section  clearly  contemplates  the  bringing  in  of 
new  additional  members,  as  well  as  the  change  of  members  by  the  transfer  of  shares  ;  yet 
there  is  no  provision  for  thereupon  [591]  appointing  a  new  public  officer.  But  if  this  has 
become  a  new  firm,  how  can  the  original  public  officer  be  a  public  officer  appointed  for 
that  new  firm  ?  It  is  clear,  therefore,  that  the  firm  is  con.sidered  to  continue  one  and 
the  same,  for  the  purpose  of  carrying  on  its  quasi  corporate  ba.siness.  The  rights  and 
liabilities  of  an  ordinary  partnership  are  not  applicable  to  banking  companies 
established  under  this  act.  [Alderson,  B.  The  statute  seems  to  constitute  what  may 
be  called  the  code  of  external  liability  of  such  partnerships :  as  to  being  sued  and 
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suing,  they  are  one  and  indivisible ;  but  as  to  the  division  of  profits,  and  their  other 
rights  inter  se,  the  ordinary  law  of  partnership  applies.]  They  are,  as  to  all  their 
relations  with  third  parties,  a  corporation.  This  is  still  more  clear  from  the  clauses 
as  to  judgments  and  executions  against  the  company,  to  which  the  existing  members 
are  primarily  liable,  although  the  contract  was  made  by  others.  The  change  of  name 
alone  would  not  have  aftected  the  case,  even  if  it  had  been  that  of  a  private  bank ; 
nor  will  a  change  of  partners,  in  the  case  of  a  copartnership  established  under  this 
act  of  Parliament.  If  it  were  otherwise,  their  business  could  not  go  on  for  a  single 
day.  Under  the  new  name,  therefore,  it  retains  all  the  rights  of  the  old,  and  the 
existing  body  may  sue  upon  this  contract,  although  it  was  made  with  the  body  which 
used  the  old  name. 

Hoggins,  contra.  This  is  an  action  for  a  breach  of  contract,  brought  against  the 
defendants  by  the  West  Riding  Union  Banking  Company,  through  their  public  officer 
who  sues  for  them  and  on  their  behalf.  The  defendants'  answer  is,  that  they  never 
contracted  with  the  West  Riding  Union  Compan\-.  The  plaintiffs  are  composed  of  the 
persons  constituting  the  company  at  the  time  of  action  brought :  whereas  this 
guarantee  was  given  in  May  1835,  to  a  different  body,  the  Mirfield  and  Huddersfield 
Banking  Company.  All  the  dealings  under  this  contract  were  with  that  bank,  before 
[592]  the  West  Riding  Union  Company  had  any  existence.  The  former  company 
was  limited  as  to  the  district  within  which  its  business  was  carried  on,  as  to  its 
capital,  and  the  number  of  its  shares,  by  its  deed  of  settlement.  Then  a  union  is 
formed  between  it  and  another  bank,  the  object  whereof  was  not  merely  to  change 
the  name,  but  to  represent  in  the  extent  of  its  business,  not  the  .Mirfield  and 
Huddersfield  district  only,  but  the  whole  of  the  West  Riding:  the  nominal  capital 
is  greatly  increased,  and  the  number  of  shares  doubled.  It  is  a  new  joint-stock 
company,  with  a  new  constitution,  a  new  circulation,  and  a  new  name.  Then  as  to  the 
form  of  the  traverse.  It  is  said  that  the  inducement  is  not  proved,  and  therefore  that 
the  averment  of  identity  in  the  declaration  is  not  properly  met  by  the  defendants.  But 
the  matter  of  inducement  may  fail  upon  the  evidence,  yet  the  traverse  remains,  and  if 
it  be  proved  hy  evidence,  the  defendant  is  entitled  to  judgment:  Cross-Keys  Bridge 
Company  v.  KawUrujs  (3  Bing.  X.  C.  71  ;  3  Scott,  400).  This  subject  was  also  much 
considered  in  the  recent  case  of  Negekn  v.  Mitchell  (7  M.  (fe  W.  612)  in  this  Court. 
The  matter  of  the  inducement  is  immaterial  in  this  case.  It  is  clear  that  there  has 
been  a  substantial  change  of  parties,  and  the  defendants  are  thereby  discharged  from 
their  guarantee:  Dry  v.  Dary  (10  Ad.  &  Ell.  30;  2  P.  &  D.  249).  The  plaintiff 
here  is  suing  for  persons  holding  shares  which  were  not  in  existence  when  the  defeu- 
<Iants'  contract  was  made.  The  defendants  are  entitled  to  say,  that  they  never  had, 
and  would  not  have  had,  any  transactions  with  the  West  Riding  Union  Bank,  and 
that  they  are  liable  only  to  the  Mirfield  and  Huddersfield  Bank.  The  latter  is  still 
in  existence  for  the  purpose  of  winding  up  its  accounts,  and  ought  still  to  have 
a  public  officer  for  enforcing  the  contracts  made  with  it.  Suppose  the  account  were 
the  other  way,  would  not  the  defendants  be  entitled  to  hold  the  old  members  of 
the  Mirfield  and  Huddersfield  responsi-[593]-ble  ?  Would  they  be  permitted  to  say 
they  had  transferred  their  liability  to  the  West  Riding  Union  Bank?  This  act  of 
Parliament  gives  an  existence  to  banking  copartnerships  only  in  a  particular  way,  which 
requires  the  registration  of  the  name  at  the  Stamp  Office.  The  change  of  name  destroys 
the  security  given  to  the  public  by  the  registry.  The  plaintiff,  therefore,  does  not  prove 
the  material  allegations  of  his  declaration,  because  he  does  not  shew  a  contract  with  the 
West  Riding  Union  Company,  the  members  of  which  at  the  time  of  action  brought  are 
the  parties  repiesented  on  this  record.  The  change  contemplated  by  the  act  is,  that 
of  a  change  in  the  ownership  of  shares  in  the  same  Ijanking  company  :  whereas  this  is 
a  new  bank,  founded  indeed  on  the  l)asis  of  the  former,  but  with  a  new  constitution, 
a  new  capital,  and  new  members.  [Alderson,  B.  In  the  case  of  Cro-:<-Keyi  iiriilr/e 
Company  v.  liawHngs,  the  special  inducement  was  bad,  and  therefore  did  not  qualify 
the  traverse  ;  but  if  it  be  good,  it  limits  the  travei-se,  and  you  cannot  prove  the  traverse 
without  proving  the  inducement.  Here  the  inducement  does  limit  the  traverse  ;  the 
defendants  say,  it  is  not  the  same  company,  by  reason  of  the  circumstances  stated  in 
the  inducement.  In  Cross-Keys  Bridge  Company  v.  Bawlings,  the  defendant  said  in 
substance — "  You,  the  plaintiff",  did  a  wrongful  act,  and  I  was  not  guilty  of  negligence."] 
The  defendants  here  say,  the  plaintitt's  are  not  the  same  as  they  with  whom  they  con- 
tracted, because  Hagues  &  Co.  came  in  and  joined  them  ;  but  though  that  is  found 
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against  the  defendants,  they  have  a  right,  under  the  special  traverse,  to  prove  that  it 
was  not  the  same  bank  from  other  circumstances.  Suppose,  before  the  new  rules, 
(when  the  plea  must  have  concluded  with  a  verification),  the  plaintiff  had  taken  issue 
on  the  plea  ;  he  must  have  replied  that  it  was  the  same  banking  company ;  then  the 
defendants  might  have  shewn  on  the  trial  that  it  was  not  the  same,  by  other  evidence 
than  that  referred  to  [594]  in  the  inducement,  as  in  Croas-Keys  Bridge  C'omjxmy  v. 
Rauiiwjs.  The  efi'ect  of  the  inducement  is  to  inform  the  opposite  party,  but  not  to 
tie  up  the  defendants. 

Secondly,  the  case  does  not  shew  that  any  net  proceeds  have  been  received  by  the 
defendants.  The  power  given  to  them  by  the  trust  deed  (to  which  the  bank  were 
assenting  parties)  is  to  permit  Messrs.  Carr  to  carry  on  the  business  till  payment  of 
the  composition  of  7s.  6d.  in  the  pound  ;  but  on  default  in  payment,  and  notice  thereof 
to  the  defendants,  they  are  to  enter  and  sell,  and  out  of  the  proceeds  of  the  sale  to 
pay  charges,  &c.,  and  to  divide  the  residue  among  the  creditors.  Under  this  tru.st, 
Messrs.  Carr  carry  on  the  business,  and  appear  to  all  the  world  as  the  owners  of  the 
property.  The  defendants,  if  they  come  in  on  their  default,  are  not  to  carry  on  the 
business,  but  to  sell  and  pay  the  cieditors.  The  meaning  of  the  guarantee  therefore 
is,  not  that  the  defendants  are  to  commit  a  breach  of  this  their  tru.st,  but  that  they 
are  to  pay  the  bank  out  of  the  proceeds  next  after  the  trusts  of  the  deed  are  carried 
into  effect.  [l,ord  Abinger,  C.  B.  Then  the  liank  were  to  lend  their  money  on  the 
understanding  that  if  the  Carrs  carried  on  the  business,  and  paid  the  7s.  6d.  composi- 
tion, they  should  get  something  back,  l.)ut  not  otherwise  ■  Alderson,  B.  You  interpret 
the  words  "  to  be  paid  in  the  first  instance  out  of  the  net  proceeds  of  the  trust  estate  " 
— to  be  paid  last,  after  the  composition,  the  realizing  of  which  is  the  only  trust,  is 
paid.  1  should  have  thought  the  "net  proceeds  of  the  trust  estate"  meant  the  net 
proceeds  of  the  estate  assigned  to  the  defendants  on  certain  trusts.]  They  are  not 
entrusted  to  carry  on  the  business,  but  the  Carrs :  the  defendants  have  no  power  or 
authority  to  intervene  until  default  made  by  them.  If  the  Carrs  go  on  and  realize 
the  composition,  there  will  be  a  surplus,  out  of  which  they  will  pay  the  bank ;  if  they 
make  default,  the  defendants  will  enter  and  sell,  and  pay  the  bank  out  of  the  proceeds. 

[595]  At  all  events,  the  monies  received  by  the  defendants  after  the  date  of  the 
guarantee  ought  not  to  be  applied  in  discharge  of  the  items  of  the  banking  account 
antecedent  to  the  guarantee.  The  words  are — "  it  being  necessary  to  open  an  account," 
&c.  The  defendants,  therefore,  are  not  responsible  for  the  antecedent  advances :  the 
guarantee  only  contemplates  something  to  be  done  thereafter. 

The  case  was  adjourned  until  this  day  for  the  reply,  but  now 

Lord  Abingek,  C.  B.,  delivered  judgment.  We  think  the  plaintiff  in  this  case  is 
entitled  to  the  judgment  of  the  Court.  It  was  an  action  on  a  guarantee  given  by  the 
defendants,  who  were  trustees  of  an  insolvent  firm  who  had  compounded  with  their 
creditors.  [His  Lordship  stated  the  facts  of  the  ca.se,  and  continued  : — ]  The  defence 
was,  that  the  trustees  were  liable  only  in  respect  of  the  net  proceeds  which  the  estate 
of  the  insolvent  should  realize,  after  payment  of  the  composition  of  7s.  6d.  in  the 
pound.  We  think,  however,  that  it  is  impossible  to  put  that  construction  upon  the 
guai-antee.  There  was,  indeed,  a  point  raised  by  Mr.  Hoggins,  which  struck  us  at  the 
time  as  worthy  of  consideration,  viz.  that  as  to  advances  made  by  the  bank  before  the 
guarantee  was  given,  that  instrument,  which  recited  that  it  hacl  become  necessary  to 
open  an  account  with  the  bank,  would  not  enable  the  plaintiff'  to  recover  such  money 
antecedently  due,  but  extended  only  to  advances  to  be  afterwards  made,  under  an 
account  then  to  be  opened  ;  but,  upon  consideration,  we  think  that  is  no  ground  for 
resisting  the  present  demand,  and  that  the  plaintiff'  is  entitled  to  judgment. 

There  was  another  point  in  the  case,  as  to  whether  the  plaintiff,  suing  as  the  public 
officer  of  the  West  Eiding  Union  Banking  Company,  could  maintain  the  action.  It 
is  clear,  from  the  act  of  Parliament  regulating  joint-stock  banks,  that  the  person  who 
is  the  provisional  officer  either  [596]  represents  the  whole  banking  company  at  the 
time  of  the  action  brought,  or  he  represents  those  persons  who  constituted  the  bank 
at  the  time  the  contract  took  place  ;  that  being  so,  if  it  be  the  same  bank,  then  the 
public  officer  represents  either  the  body  as  constituted  at  the  time  of  action  brought, 
or  at  the  time  of  the  contract  made  ;  the  act  applies  to  all  cases  where  it  is  the  same 
bank.  Here  the  allegation  in  the  declaration  is,  that  it  is  the  same  bank,  with  a 
different  name  ;  and  that  is  not  denied  by  the  plea.  The  change  of  name,  so  long  as 
the  bank  consists  of  the  same  body,  is  immaterial.     If,  indeed,  there  had  been  some- 
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thing  to  shew  that  the  bank  was  diflerently  constituted,  and  that  point  had  been 
distinct!}'  made  out,  it  might  have  altered  the  case  ;  there  is,  however,  no  occasion  to 
say  what  would  have  been  the  judgment  of  the  Court  if  that  had  been  so,  because, 
upon  the  pleadings  and  the  case  as  they  stand  at  present,  that  fact  has  not  been 
established.  There  will  therefore  be  judgment  for  the  plaintiff. 
Judgment  for  the  plaintiff. 

Summers  v.  B.\ll  and  Another.  Exch.  of  Pleas.  June  7,  1841. — A  deed  of 
separation  between  husband  and  wife  contained  a  covenant  by  the  wife  and  her 
trustees,  that  she,  her  executors  or  administrators,  or  the  trustees,  or  some  or 
one  of  them,  should  and  would  at  all  times  save,  defend,  and  keep  harmless  and 
indemnified  the  husband  from  and  against  the  debt  or  debts,  sum  or  sums  of 
money,  which  she  the  wife  had  then,  at  the  time  of  the  making  of  the  indenture, 
contracted,  or  which  she  should  at  any  time  thereafter,  during  the  separation, 
contract : — Held,  that  this  covenant  included  debts  previously  contracted  by  the 
wife  for  necessaries,  while  living  with  the  husband. — To  an  action  on  this  covenant, 
assigning  a  breach  in  not  indemnifying  against  a  debt  of  the  wife,  the  defendants 
pleaded,  that  the  alleged  debt  in  the  declai-ation  mentioned  was  not  contracted 
within  the  true  intent  and  meaning  of  the  covenant ;  concluding  to  the  country  : 
— Held  bad,  as  being  a  traverse  of  matter  of  law. 
[S.  C.  10  L.  J.  Ex.  368.] 

Covenant  on  a  deed  of  separation  between  the  plaintiff  and  his  wife,  containing, 
(amongst  others),  the  following  covenant  on  the  part  of  the  wife  and  the  defendants, 
[trustees  for  the  wife]; — "That  she  the  said  Araliella  Summers,  her  executors, 
administrators,  or  assign.s,  or  they  the  defendants,  or  some  or  one  of  them,  should 
and  would  from  time  to  time,  and  at  all  times  thereafter,  well  and  sufficiently  [597] 
save,  defend,  keep  harmless  and  indemnified  the  plaintiff,  and  his  lands  and  tenements, 
goods  and  chattels,  of,  from,  and  against  the  debt  or  delits,  sum  or  sums  of  money, 
which  the  said  Arabella  Summers  had  then,  at  the  time  of  the  making  of  the  said 
indenture,  contracted,  or  which  she  should  at  any  time  or  times  thereafter,  during 
the  said  separation,  contract  with  any  person  or  persons  whomsoever,  and  every  part 
thereof,  and  of,  from,  and  against  all  such  costs,  charges,  damages,  and  expenses,  as 
should  or  might  be  recovered  against,  or  be  sustained  or  expended,  or  become  payable 
by  the  plaintiff,  on  account  or  in  respect  thereof,  or  by  reason  of  any  act  or  default 
then  already,  or  thereafter  to  be  committed,  done,  or  suffered  by  the  said  Arabella 
Summers."  The  declaration  then  averred  the  fact  of  the  separation,  by  the  choice  of 
the  wife,  and  with  the  consent  of  the  plaintifi' ;  that  they  had  continued  to  live  separate, 
and  that  the  plaintiff'  had  duly  performed  the  covenants  by  him  to  be  performed,  and 
alleged  a  breach  by  the  wife,  and  by  the  defendants,  of  the  said  covenant  of  indemnity, 
in  this,  that  he  the  plaintiff'  had  been  called  upon,  and  forced  and  obliged  to  pay,  and 
did  pay,  to  one  Charles  Howard,  a  certain  sum  of  money,  to  wit,  &c.,  being  for  a  just 
and  true  debt  contracted  by  the  said  Arabella  Summers,  before  the  making  of  the  said 
indenture,  for  necessaries  suitable  to  her  then  degree  and  station  in  life  as  the  wife  of 
the  plaintiff',  whilst  she  the  said  Arabella  Summers  was  so  living  with  the  plaintiff'  as 
her  husband  as  aforesaid  ;  of  which  said  premises  the  defendants,  and  the  said  Arabella 
Summers,  afterwards,  and  before  the  commencement  of  this  suit,  had  notice,  and  were 
requested  by  the  plaintiff  to  repay  him  the  same  :  nevertheless  the  said  Arabella 
Summers  hath  not,  nor  have  the  defendants,  or  either  of  them,  as  yet  repaid  the  said 
sum  of  money,  or  any  part  thereof,  to  the  plaintiff',  or  in  any  other  manner  whatsoever 
saved,  defended,  or  kept  him  harmless  from  the  said  last-mentioned  debt,  &c. 

[598]  Plea,  that  the  said  alleged  debt  in  the  declaration  mentioned  was  not,  nor 
was  any  part  thereof,  contracted  within  the  true  intent  and  meaning  of  the  said 
covenant  of  the  defendants  in  that  behalf,  by  the  said  Arabella  Summers,  in  manner 
and  form,  I'ec.  ;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  plea  attempts  to  put  in  issue,  to 
be  tried  by  the  jury,  not  only  a  matter  of  fact,  that  is  to  say,  whether  the  said  debt 
in  the  declaration  mentioned  was  contracted  by  the  said  Arabella  Summers,  in  manner 
and  form  in  the  declaration  mentioned,  but  also  a  matter  of  law,  that  is  to  say, 
whether  the  .said  debt,  supposing  it  to  have  been  so  contracted,  was  or  is  a  debt  within 
the  true  intent  and  meaning  of  the  said  covenant  of  the  defendants,  which  is  a  matter 
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of  law  for  the  decision  of  the  Court :  and  also  for  that  the  plea  is  double,  and  contains 
both  a  traverse  of  facts  averred  in  the  declaration  and  of  the  law  arising  upon  those 
facts ;  and  also  for  that  the  said  plea  is  uncertain,  and  contains  a  negative  pregnant, 
in  this,  that  it  does  not  appear  thereby  whether  the  defendants  mean  to  traverse  that 
the  said  debt  was  in  point  of  fact  contracted  by  the  said  Arabella  Summers,  in  manner 
and  form  as  in  the  declaration  mentioned,  or  whether  they  mean  to  confess  that  it  was 
so  contracted,  and  to  avoid  such  confession  by  stating  that  it  was  not  a  debt  within 
the  true  intent  and  meaning  of  the  covenant;  in  which  latter  case,  if  the  defendants 
relied  upon  any  matter  of  fact  not  appearing  upon  the  declaration,  they  should  have 
averred  such  matter  of  fact  in  their  plea,  and  concluded  the  same  with  a  verification  ; 
or  if  they  relied  upon  the  facts  as  they  appear  upon  the  declaiation,  they  should  have 
demurred  to  the  declaration,  so  as  to  have  referred  the  matters  therein  stated  to  the 
Court,  &c.  &c. 

The  defendants  also  objected  to  the  declaration,  on  the  ground  that,  as  the  debt 
to  Howard  was  contracted  by  [599]  Mrs.  Summers  as  the  wife  of  the  plaintiff,  while 
she  was  living  with  him,  and  under  such  circumstances  that  the  plaintifl'  was  personally 
responsible  for  the  amount,  the  defendants'  covenant  of  indemnity  does  not  extend 
thereto ;  and  it  does  not  appear  in  or  b}'  the  declaration  that  the  plaintiff  has  anv 
cause  of  action  against  the  defendants  in  respect  of  the  premises  therein  mentioned. 

Waddington,  in  support  of  the  demurrer.  This  plea  is  bad,  for  some,  if  not  all, 
of  the  causes  of  demurrer  assigned.  One  clear  ground  of  objection  to  it  is,  that  it 
puts  in  issue  a  mere  matter  of  law.  Every  traverse  must  regularly  be  of  matter  of 
fact,  and  not  of  law,  foi'  the  Couit  alone  is  to  judge  of  the  law  (1  Saund.  23,  n.  (.5)). 
[Lord  Abinger,  C.  B.  I  think  there  can  be  no  doubt  that  the  plea  is  bad  on  that 
ground.]  Then  as  to  the  declaration.  The  covenant  of  indemnity  applies  in  express 
terms  as  well  to  debts  previously  contracted  by  the  wife,  as  to  those  which  she  should 
afterwards  contract  during  the  sepaiation.  The  words  are — "  the  debt  or  debts,  sum 
or  sums  of  money,  which  the  said  A.  S.  had  then,  at  the  time  of  the  making  of  the 
said  indenture,  contracted,  or  should  or  might  at  an}'  time  or  times  thereafter  during 
the  said  separation  contract,"  &c.  Unless  the  covenant  was  intended  to  apply  to 
debts  incurred  before  the  separation,  why  were  the  words  "  had  then  contracted  " 
introduced?  There  is  no  objection  in  law  to  such  a  covenant;  and  it  is  averred  that 
the  debt  in  question  was  a  just  and  true  debt  contracted  by  the  wife  for  necessaries 
suitable  to  her  station,  while  living  with  the  plaintiff  as  her  husband 

Crompton,  contra.  It  never  could  have  been  the  intention  of  the  parties,  that 
the  debts  which  the  wife  had  contracted  as  the  mere  instrument  or  agent  of  her 
husband,  [600]  while  under  his  control, — which  are  in  truth  his  debts, — should  come 
within  the  scope  and  meaning  of  this  deed,  which  is  founded  on  the  separation.  The 
covenant  can  only  be  reasonably  applied  to  debts  contracted  by  the  wife  after  separa- 
tion, and  not  to  such  as  the  husband  was  personally  liable  for.  What  consideration 
is  there,  in  the  fact  of  the  separation,  and  of  the  subsequent  allowance  to  the  wife, 
for  relieving  the  husband  from  debts  for  necessaries  supplied  to  the  wife  while  they 
were  living  together'?  The  woids  of  the  covenant  must  therefore  receive  some 
qualification.  It  does  not  appear  but  that  the  parties  had  been  living  separate  before 
the  execution  of  the  deed,  and  if  so,  the  covenant  might  relate  to  past  debts  con- 
tracted during  such  separation. 

Waddington,  in  reply,  referred  to  Jee  v.  Thurlmv  (2  B.  &  C.  547  ;  4  D.  &  R.  11), 
and  Hindhy  v.  Marquis  of  Weslmeath  (6  B.  &  C.  203  ;  9  D.  &  R.  3.51). 

Lord  Abinger,  C.  B.  The  defendants  do  not  suggest  that  the  covenant  is  void  ; 
and  as  to  the  construction  to  be  put  upon  it,  it  seems  to  me  as  if  the  words  made  use 
of  had  been  selected  for  the  \'ery  purpose  of  making  the  deed  applicable  to  all  the 
wife's  debts,  past  and  future.  Even  supposing  the  deed  to  have  been  made  after 
some  period  of  the  separation  had  elapsed,  that  would  not  limit  or  alter  the  meaning 
of  words  so  extensive  as  these.  Then  as  to  the  plea,  that  is  clearly  bad  as  taking  a 
traverse  on  mattei-  of  law.     The  judgment  must  therefore  be  for  the  plaintiff. 

Alderson,  B.  I  am  not  altogether  without  doubt  in  this  case,  but  my  doubt  is 
not  so  great  as  to  make  it  worth  while  for  me  to  differ  from  the  rest  of  the  Coui-t. 

[601]  GuRNEY,  B.     I  agree  that  the  judgment  ought  to  be  for  the  plaintiff. 

KoLFE,  B.  I  am  of  the  same  opinion.  The  covenant  appears  to  me  to  be  as 
extensive  as  words  can  make  it. 

Judgment  for  the  plaintiff. 
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Howard  v.  Croavther.  Exch.  of  Pleas.  Juue  7,  1841.— The  right  of  action  for 
the  seduction  of  a  servant  does  not  pass  to  the  master's  assignees  on  his 
bankruptcy. 

[S.  C.  10  L.  J.  Ex.  3.55  :  .5  Jur.  914.] 

Case  for  the  seduction  of  Lucy,  the  sister  and  servant  of  the  plaintiff,  whereby,  in 
consequence  of  her  pregnancy  and  child-birth,  the  plaintiff  lost  and  was  deprived  of 
the  services  of  his  said  sister  and  servant,  and  also  by  means  thereof  was  forced  and 
obliged  to  and  necessarily  did  pay,  lay  out,  and  expend,  and  also  incurred  and  became 
liable  to  pay,  divers  large  sums  of  money  in  and  about  the  nursing  and  taking  care  of 
his  said  sister  and  servant,  and  in  and  about  her  delivery,  &c. 

The  defendant  pleaded  a  plea,  setting  forth  that  the  plaintiff  became  bankrupt,  and 
that  a  fiat  in  bankruptcy  issued  against  him  before  the  commencement  of  the  action, 
by  reason  whereof  the  said  cause  of  action  in  the  declaration  mentioned  became  and  was, 
before  the  commencement  of  this  suit,  and  still  is,  vested  in  one  AV.  K.,  as  the  assignee 
of  the  plaintiff,  and  the  said  W.  K.  became  and  was,  before  the  commencement  of  this 
suit,  and  still  is  entitled  as  such  assignee  to  the  said  cause  of  action  in  the  declaration 
mentioned,  and  everj'  part  thereof.     Verification. 

General  demurrer,  and  joinder.  The  matter  of  law  marked  for  argument  in  the 
margin  of  the  demurrer  book  was,  that  the  cause  of  action  set  out  in  the  declaration 
does  not  pass  to  the  assignee  of  the  plaintiff. 

[602]  Hugh  Hill,  in  support  of  the  demurrer.  There  is  no  authority  for  such  a 
proposition  as  that  a  right  of  action  for  seduction  passes  to  the  assignees  of  a  bankrupt. 
It  is  not  comprehended  within  either  the  language  or  the  intent  of  the  Bankrupt  Act, 
6  Geo.  4,  c.  16.  The  12th  section  enacts,  that  the  commissioners  shall  have  power 
under  the  commission  "  to  take  such  order  and  direction  with  the  body  of  the 
bankrupt  as  thereinafter  mentioned,  as  also  with  all  his  lands,  tenements,  and  here- 
ditaments, &c.,  and  with  all  his  money,  fees,  offices,  annuities,  goods,  chattels,  wares, 
merchandize,  and  debts."  Can  a  right  of  action  for  seduction  be  said  to  fall  within 
any  of  these  words?  So,  by  section  6-3,  the  commissioners  are  to  assign  all  the 
present  and  future  personal  estate  of  the  bankrupt,  and  all  his  debts,  and  all  property 
which  he  may  purchase,  or  which  may  come  to  him,  before  he  shall  have  obtained  his 
certificate  :  and  the  stat.  1  &  2  Will.  4^c.  56,  s.  25,  which  dispenses  with  the  assignment, 
vests  in  the  assignees  only  such  estate  and  effects  as  by  the  laws  then  in  force  passed 
under  it.  This  is  a  right  of  action  for  a  tort,  which  is  purely  personal.  Even  the 
large  rights  conferred  by  the  law  upon  the  representatives  of  a  person  deceased  would 
not  enable  them  to  maintain  an  action  of  this  nature.  In  Uaijmoiul  v.  Fitch  (2  C.  M. 
&  li.  596),  Lord  Abinger,  C.  B.,  says,  "  Personal  representatives  may  sue,  not  only 
for  all  debts  due  to  the  deceased  by  specialty  or  otherwise,  but  for  all  covenants,  and 
indeed  all  contracts  with  the  testator,  broken  in  his  lifetime :"  and  he  adds — "The 
reason  appears  to  be,  that  these  are  choses  in  action,  and  are  parcel  of  the  personal 
estate,  in  respect  of  which  the  executor  or  administrator  represents  the  person  of  the 
testator,  and  is  in  law  the  testator's  assignee."  But  a  right  of  action  for  an  injury  of 
this  nature  is  no  part  of  the  personal  estate.  All  the  authorities  .shew,  that  the  right 
of  action  in  respect  of  a  tort  committed  to  the  property  of  a  trader,  passes  to  his  [603] 
assignees  on  his  bankruptcy,  but  not  the  right  of  action  for  a  personal  tort.  [Lord 
Abinger,  C.  B.  Has  it  ever  been  contended  that  the  assignees  of  a  bankrupt  can 
recover  for  his  wife's  adultery,  or  for  an  assault?  How  can  the\^  represent  his 
aggravated  feelings  ?]  It  was  expressly  laid  down  in  Bensmi  v.  Floivcr  (Sir  W.  Jones, 
215),  that  a  right  of  action  for  slander  does  not  pass  to  the  assignees. 

The  Court  then  called  on 

Cleasbj-,  in  support  of  the  plea.  The  later  cases  have  extended  the  law  as  to  the 
passing  of  rights  of  action  to  the  assignees  of  a  bankrupt.  This  action  is  maintainable 
only  for  the  loss  of  service,  which  is  an  injury  affecting  the  estate,  and  not  for  the 
injured  feelings  of  the  plaintiff.  [Lord  Abinger,  C.  B.  But  they  are  always  con- 
sidered in  the  damages.]  In  this  case  it  must  be  presumed  that  the  Judge  would  not 
so  direct  the  jury.  [Lord  Abinger,  C.  B.  Then  the  assignees  would  recover  only 
nominal  damages.  But  loss  of  service  is  only  a  personal  inconvenience  ;  it  does  not 
prejudice  the  estate.]  Suppose  the  bankrupt's  servant  and  also  his  horses  to  be 
injured  at  the  same  time  by  the  same  act,   would  the  bankrupt  have  the  right  of 
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action  for  the  loss  of  service,  and  the  assignees  for  the  damage  to  the  horses  ? 
[Alderson,  B.  You  are  to  shew  that  the  right  of  action  for  every  part  of  the  injury 
passes  to  the  assignees.]  It  was  held  in  Smith  v.  Coffin  (2  H.  Bl.  4.51),  that  the  right  to 
bring  a  real  action  passes  to  the  assignees.  There  Buller,  J.,  sa3's, — "All  the  statutes 
of  bankrupts  ai-e  in  pari  materia,  and  are  to  be  taken  together  ;  and  the  object  of 
them  was,  that  everj'  thing  belonging  to  the  bankrupt  that  can  be  turned  to  profit, 
shall  pass  by  the  assignment  for  the  benefit  of  the  creditors."  And  in  Wright  v. 
Fairfield  (2  B.  &  Aid.  727),  it  was  held  that  the  assignees  might  maintain  an  action 
for  unliquidated  damages,  which  had  accrued  before  the  bankruptcy  by  the  [604] 
non-performance  of  a  contract  with  the  bankrupt.  In  Hancock  v.  Caffi/n  (8  Bing.  358  ; 
1  M.  &  Scott,  521),  the  principle  was  carried  even  further.  There  the  injury  resulting 
to  an  under  tenant  from  the  breach  of  an  implied  indemnity  by  his  immediate  lessor 
to  indemnify  him  against  the  non-performance  of  the  covenants  with  the  superior 
landlord,  was  held  to  give  a  right  of  action  to  his  assignees :  and  Tindal,  C.  J., 
says, — "We  should  not  give  due  effect  to  the  statute  6  Geo.  4,  c.  16,  if  we  were 
to  hold  that  a  right  did  not  pass,  arising  out  of  an  injury  which  has  lessened  the 
amount  of  the  fund  belonging  to  the  creditors."  Here  the  fund  would  clearly  be 
increased  by  the  damages  recovered  in  the  action.  [Lord  Abinger,  C.  B.  And  on 
the  other  hand,  the  estate  might  be  put  to  great  expense.] 

Lord  Abinger,  C.  B.  Nothing  is  more  clear  than  that  a  right  of  action  for  au 
injury  to  the  property  of  the  bankrupt  will  pass  to  his  assignees  ;  but  it  is  otherwise 
as  to  an  injury  to  his  personal  comfort.  Assignees  of  a  bankrupt  are  not  to  make  a 
profit  of  a  man's  wounded  feelings  ;  causes  of  action,  therefore,  which  are,  as  in  this 
ease,  purely  personal,  do  not  pass  to  the  assignees,  but  the  right  to  sue  remains  with 
the  bankrupt. 

Alderson,  B.  I  am  of  the  same  opinion.  The  service,  for  the  loss  of  which  this 
action  is  brought,  is  of  more  value  to  one  than  another,  and  the  loss  of  it  is  therefore 
only  a  personal  injury.  Assignees  can  maintain  no  action  for  libel,  although  the  injury 
occasioned  thereby  to  the  man's  reputation  may  have  been  the  sole  cause  of  his 
bankruptcy. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[605]  Jones  v.  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 
Carmarthen.  Exch.  of  Pleas.  June  7,  1841. — The  town-clerk  of  a  borough 
cannot  maintain  an  action  of  debt  against  the  corporation  for  fees  in  respect 
of  the  performance  of  the  duties  imposed  upon  him  by  the  Reform  Act  or  the 
Municipal  Corporation  Act ;  although  he  received  no  stated  salary  as  town-clerk, 
and  although  the  then  corporation,  in  several  years  before  the  passing  of  the 
Municipal  Corporation  Act,  made  payments  to  him  for  the  performance  of  the 
duties  imposed  on  him  by  the  Reform  Act. 

[S.  C.  10  L.  J.  Ex.  401.  Approved,  Thomas  v.  Swaiisea  Cmyoration,  1842,  2  Dowl. 
(N.  S.)  470;  12  L.  J.  Ex.  73.  Not  applied,  Newington  Local  Board  v.  Eldridge,  1879, 
12  Oh.  D.  357.     Referred  to,  3Iunton  v.  Lord  Truro,  1886,  17  Q.  B.  D.  786.] 

This  was  an  action  of  debt,  brought  to  recover  the  sum  of  711.  2s.  Id.,  as  well  for 
the  price  and  value  of  work  done,  and  materials  for  the  same  provided  by  the  plaintiff, 
as  the  attorney,  solicitor,  agent,  and  clerk  of  the  defendants,  and  for  the  defendants 
at  their  request,  as  for  money  paid  by  the  plaintiff  for  the  use  of  the  defendants  in 
respect  thereof. 

The  defendants  pleaded,  except  as  to  331.,  parcel  &c.,  that  they  were  never  indebted, 
on  which  issue  was  joined  ;  and  as  to  the  said  331.,  parcel  &c.,  the  defendants  paid 
331.  into  Court  in  discharge  of  the  said  331.,  parcel  &c. ;  the  plaintiff  took  the  same 
out  of  Court,  in  discharge  of  the  said  331.,  parcel  &c.  The  cause  came  on  to  be  tried 
before  Coleridge,  J.,  at  the  Spring  Assizes  in  1839,  for  the  county  of  Carmarthen, 
■when  a  verdict  was  found  for  the  plaintiff  for  381.  2s.  Id.,  subject  to  the  opinion  of 
the  Court  on  the  following  case  : — 

The  borough  of  Carmarthen  was,  by  a  charter  of  King  James  the  First,  constituted 
a  count}'  of  itself,  by  the  name  of  the  county  of  the  borough  of  Carmarthen.  By 
a  charter  of  King  George  the  Third,  the  body  corporate  of  the  said  borough  took 
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and  bore  the  name  of  "  The  Mayor,  Burgesses,  and  Commonalty  of  the  Borough  of 
Carmarthen,"  and  continued  incorporated  under  that  name  until  after  the  passing  of 
an  act,  intituled  "An  Act  to  provide  for  the  Kegulation  of  Municipal  Corporations 
in  England  and  Wales  ; "  and  after  the  first  election  of  councillors  for  the  said  borough 
under  that  act,  the  said  bodj'  corpoiate  took  and  bore  the  name  of  "  The  Mayor, 
Aldermen,  and  Burgesses  of  the  Borough  of  Carmarthen."  By  the  last-mentioned 
charter,  the  said  bod\'  corpoiate  were  authorized  to  choose  a  fit  man  to  be  town-clerk 
of  the  [606]  borough,  and  for  just  cause  to  remove  him  at  their  free  will  and  pleasure, 
and  another  to  elect  and  assign  in  and  to  the  said  office  ;  and  to  hold  a  Court  of  record 
within  the  said  borough,  for  the  trial  of  all  causes  of  action  arising  within  the  same, 
and  to  hold  a  Court  at  the  Quarter  Sessions  therein  ;  and  bv  the  same  charter,  the 
town-clerk  of  the  said  borough  was  constituted  clerk  of  the  peace,  clerk  of  assize,  and 
prothonotary,  within  the  said  borough  and  the  liljerties  thereof.  The  plaintiff',  on  the 
Gth  of  October  \i>23,  being  then  and  continually  thenceforth  hitherto  an  attorney  and 
solicitor,  was,  by  order  of  the  said  body  corporate,  duly  appointed  the  attorney  and 
solicitor  of  the  said  body  corporate  ;  and  on  the  2nd  of  JIarch  1825,  was,  by  a  further 
order  of  the  said  body  corporate,  duh'  .appointed  town-clerk,  and  which  last-mentioned 
order  was  then  entered  in  the  books  of  the  said  corporation,  and  was  and  is  in  the 
words  following  [setting  it  forth].  And  the  plaintifi'  was  then  duly  sworn  into  the 
office  of  town-clerk  aforesaid,  and  the  records  and  documents  relating  to  the  offices 
of  town-clerk,  clerk  of  assize,  and  prothonotar}'  aforesaid,  were  then  delivered  to  the 
plaintiff  as  such  town-clerk.  The  plaintitl'  contiinied  to  hold  the  several  offices  afore- 
said, until  he  was  removed  therefrom  by  an  order  of  the  council  of  the  said  borough, 
on  the  1st  of  January,  1836.  On  the  4th  of  January,  1836,  the  plaintiff  received 
from  the  said  bodv  corporate  the  following  notice.  [This  was  a  notice  to  deliver 
up  all  books,  documents,  &c.,  belonging  to  the  office  to  his  successor,  and  to  paj-  all 
monies  received  by  him  for  the  corporation  to  the  treasurer  of  the  borough.]  In 
pursuance  of  this  notice,  the  plaintitl'  delivered  to  George  Thomas,  gentleman,  his 
successor  in  the  said  office  of  town-clerk,  the  documents  in  the  said  notice  specified, 
which  comprised  books  of  declaration,  enrolments  of  burgesses,  freemen's  roll,  ward 
lists,  and  the  forms  required  by  the  ^lunicipal  Corporations'  Act,  which  had  been 
prepared  and  arranged  by  him,  ready  [607]  for  the  election  of  councillors  for  the 
said  borough,  on  the  26th  of  December,  1835,  of  aldermen  of  the  said  borough  on 
the  31st  of  December,  1835,  and  of  new  mayor  and  sheriff  on  the  1st  of  Januarj', 
183(),  and  were  u.sed  by  the  said  body  corporate  at  the  said  several  elections  respec- 
tively, and  for  the  preparation  and  arrangement  of  which  part  of  his  charges  sought 
to  be  recovered  in  this  action  is  made. 

By  an  order  of  three  of  the  Lords  Commissioners  of  his  late  Majesty's  Treasury, 
made  pursuant  to  the  act  intituled  "  An  Act  to  provide  for  the  Regulation  of  Municipal 
Corporations  in  England  and  Wales,"  an  annuity  of  971.  6s.  8d.  was  awarded  to  the 
plaintiff  for  his  life,  as  a  compensation  for  the  loss  of  his  offices  as  clerk  of  the  peace 
and  prothonotary  aforesaid. 

The  plaintifi'  never  received  from  the  said  body  corporate,  or  was  allowed  by  them, 
any  stated  salary  whatever  for  the  discharge  of  his  said  duties  and  appointments,  or 
ail}'  or  either  of  them,  though  he  received  fees  and  other  emoluments  incident  to  the 
sai<i  office  of  town-clerk,  clerk  of  assize,  and  prothonotary.  He  also  made  out  and 
delivered  to  the  said  body  corporate  detailed  bills  for  work  done,  and  attendance 
given,  in  respect  of  the  public  nieetings  of  the  corporation  and  burgesses,  and  also 
for  certain  other  services  rendered  by  him  to  the  said  corporation  in  his  said  office, 
of  which  the  following  are  the  items  : — 

In  the  year  1828,  having  received  a  letter  from  the  Under  Secretary  of  State, 
requesting  a  return  of  all  prosecutions  for  forgerj-  within  the  town  and  borough,  the 
plaintiflT  charged  the  corporation  for  his  trouble  in  making  the  necessary  incjuiries, 
and  in  also  making  the  return,  and  was  paid  for  the  same  by  the  corporation.  The 
plaintifi' also  sent  in  a  bill  to  the  body  corporate,  making  charges  for  money  due  to 
him,  as  to  several  other  matters  of  public  returns,  required  by  government  in  respect 
of  the  corporation  and  county  of  the  borough,  pursuant  to  parlia-[608]-mentar.v  orders 
anfl  letters  from  the  Secretiiry  of  State,  during  the  years  from  -January  1828  to 
August  1835,  and  was  paid  by  the  corporation  for  the  same.  In  the  bills  so  sent 
in  and  paid  were  also  included  charges  for  business  done  as  attornej-  and  solicitor, 
in  respect  of  leases  and  sales  of  the  corporation   property.     The  same  charge  and 
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pa.vment  were  made  in  respect  of  a  return  of  the  acting  magistrate  within  the  said 
town  and  borough,  in  consequence  of  another  letter  from  the  Secretary  of  State. 

The  sum  of  Isi.  8s.  -id.,  parcel  of  the  said  sum  of  711.  2s.  Id.,  is  claimed  by  the 
plaintiff  as  the  amount  of  fees,  charges,  and  disbursements  of  the  plaintiff  as  town- 
clerk  aforesaid,  for  and  in  respect  of  work  and  attendances  made  and  given  by  himself 
and  his  clerks,  in  and  about  preparing  the  lists  of  the  burgesses  and  voters  of  the  said 
borough,  and  copying,  publishing,  printing,  and  affixing  the  same,  and  in  and  about 
attending  the  revising  barrister's  court  with  the  said  respective  lists,  proving  the  same, 
and  giving  information  in  respect  thereof,  in  the  year  1835,  in  pursuance  of  an  act 
intituled  "  An  act  to  amend  the  Representation  of  the  People  of  England  and  Wales  ; " 
part  of  which  said  sum  of  151.  8s.  4d.,  viz.  the  sum  of  51.  10s.,  consists  of  money 
actually  di.sbursed  by  the  plaintiff  in  respect  of  the  said  last-mentioned  premises. 
The  sum  of  311.  7s.  Sd.,  other  parcel  of  the  said  sum  of  721.  2s.  Id.,  is  claimed  by  the 
plaintiff  as  the  amount  of  the  fees,  charges,  and  disbursements  of  the  plaintiff  as  town- 
clerk  aforesaid,  for  and  in  respect  of  work  and  attendances  made  and  given  by  himself 
and  his  clerks,  in  and  about  receiving  the  overseers'  list,  and  copying,  printing,  and 
publishing  and  affixing  the  same,  and  in  and  about  arranging  notices  of  claims  and 
objections,  and  preparing  the  lists  of  claims  and  objections,  .and  copying,  printing, 
publishing,  and  affixing  the  same,  and  in  and  about  attending  the  revising  barrister's 
court  with  the  said  respective  lists,  and  proving  the  same,  and  giving  information 
in  respect  thereof,  [609]  and  in  and  about  making  alphabetical  copies  of  the  revised 
lists  of  the  burgesses  of  the  said  borough,  and  making  a  burgess  roll,  and  making, 
copying,  and  printing  the  ward  lists,  in  the  year. 1835,  in  pursuance  of  the  .said 
act  intituled  "  An  Act  to  provide  for  the  Regulation  of  the  Municipal  Corporations 
in  England  and  Wales  ;  "  part  of  which  said  sum  of  371.  7s.  Sd.,  viz.  the  sum  of 
161.  lis.,  consisted  of  monej^  actually  disbursed  and  paid  by  the  plaintiff  in 
respect  of  the  last-mentioned  premises.  The  sum  of  201.  3s.  Id.,  other  part  of  the 
said  sum  of  711.  2s.  Id.,  is  claimed  by  the  plaintiff  as  the  amount  of  fees, 
charges,  and  disbursements  of  the  plaintiti",  as  town-clerk  as  aforesaid,  for  and  in 
respect  of  attendances  made  and  given  by  himself  and  his  clerks,  in  and  about  pro- 
curing new  corporation  books,  making  and  copying  necessary  oaths  and  declarations 
of  corporators  and  others,  preparing  for  and  attending  at  the  first  election  of  councillors 
for  the  said  borough,  and  the  first  election  of  a  mayor,  aldermen,  and  sheriff  of  the 
said  borough,  under  the  last-mentioned  act,  and  in  making  minutes  and  entries  of 
such  respective  elections,  and  in  doing  other  matters  incident  thereto ;  part  of  which 
sum  of  201.  3s.  Id.,  viz.  61.  2s.  9d.,  consisted  of  money  actually  disbursed  by  the 
plaintiff  in  respect  of  the  last-mentioned  premises,  and  the  sum  of  41.  3s.,  residue  of 
the  sum  of  711.  2s.  Id.,  is  claimed  by  the  plaintiff  for  his  work  and  disbursements 
done  and  made  by  him  in  and  about  collecting  and  arranging  the  several  records, 
deeds,  books,  and  other  documents  in  the  plaintift"'s  possession  by  virtue  of  his  respec- 
tive offices  aforesaid,  in  and  about  drawing  schedules  and  inventories  of  the  same,  and 
in  and  about  delivering  the  said  records,  deeds,  books,  and  other  documents  to  the 
new  town-clerk  of  the  borough,  pursuant  to  the  order  of  the  said  counsel  of  the  said 
borough  in  that  behalf ;  part  of  which  last-mentioned  sum,  viz.  11.  6s.,  consisted  of 
money  actually  disbursed  by  the  plaintift'in  respect  of  the  last>mentioned  premises. 

[610]  All  and  singular  the  several  fees,  charges,  and  disbursements  claimed  by 
the  plaintiff  as  aforesaid  are  admitted  to  be  fair  and  reasonable  in  point  of  amount, 
and  the  work  and  disbursements  aforesaid  are  admitted  to  have  been  pi'operly  done 
and  made  by  the  plaintiff. 

In  the  years  1832,  1833,  and  1834,  the  plaintiff  did  and  performed  similar  work, 
and  made  similar  disbursements,  to  those  for  which  he  now  seeks  to  recover,  under  the 
provisions  of  the  said  act  for  amending  the  representation  of  the  people,  for  which  he 
sent  in  bills  in  his  own  name  only,  as  town-clerk,  and  was  paid  for  the  work  and  dis- 
bursements so  done  and  made  in  each  of  these  years  by  the  said  body  corporate.  In 
the  month  of  May,  1832,  Mr.  J.  B.  Jeftries  entered  into  partnership  with  the  plaintifl'as 
solicitor  and  attorney  ;  and  in  the  year  1 831,  two  bills  of  costs,  one  for  a  prosecution 
for  a  riot  by  the  mayor  of  Carmarthen,  and  another  for  a  prosecution  for  misdemeanour, 
connected  with  the  same  tiansaction  as  the  riot,  were  paid  by  Messrs.  Jones  and 
Jeffries,  and  these  bills  were  headed  "  Jones  and  Jeffries,"  were  sent  to  the 
corporation,  and  have  been  paid  by  the  corporation  to  them  jointly.  A  third 
bill,   also  extending  from    1832   to    1835,   for   managing  the  sales  of  part  of   the 
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eoi'ponition  estates,  and  preparing  abstracts,  advertisements,  &c.,  was  sent  in  to  tlie 
corporation  by  Messrs.  Jones  and  Jeffries,  headed  in  a  like  manner  with  the  two  bills 
last-mentioned,  and  was  also  paid  to  them  jointly  b}'  the  corporation,  but  none  of  the 
items  for  which  the  plaintiff  now  seeks  to  recover  were  included  in  any  of  those  bills. 

The  defendants  at  the  trial  contended,  that  if  an}^  part  of  the  claim  of  the  plaintiff 
could  be  supported  as  for  work  done  as  the  attorney  and  solicitor  of  the  corporation, 
the  action  should  have  been  brought  by  the  plaintiff  and  Mr.  Jeffries  jointly.  The 
plaintiff  admitted  at  the  trial  that  the  money  paid  into  Court  covered  all  the  money 
actually  disbursed  by  the  plaintiff,  which  was  claimed  in  this  action.  [611]  The 
defendants  further  contended  and  objected  at  the  trial,  that  assuming  the  plaintiff  had 
any  just  claim  in  respect  of  any  subject-matters,  such  claims  were,  in  point  of  law, 
against  the  borough  fund,  and  should  have  been  enforced  by  mandamus,  and  not  by 
an  action  against  the  defendants. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  all  or  any  part  of  the  said  sum  of  381.  2s.  Id. ;  and  if  the  Court  shall  be  of 
opinion  that  he  is,  then  a  verdict  is  to  be  entered  for  the  plaintiff  for  such  sum  as  he 
shall  he  entitled  to  recover :  but  if  the  Court  shall  be  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover  any  part  of  the  said  sum  of  381.  2s.  Id.,  then  a  verdict  is  to  be 
entered  for  the  defendants.  And  the  Court  is  to  be  at  liberty  to  draw  any  conclusion 
which  a  jury  might  draw  from  the  facts. 

Evans,  for  the  plaintiff'.  The  plaintiff  is  entitled  to  recover  the  whole  of  this 
demand.  It  appears  upon  the  case,  that  he  has  never  received  any  salary  as  town- 
clerk,  nor  have  his  services  ever  been  remunerated  in  any  other  manner  than  by 
charges  made  by  him  upon  the  corporation,  who  as  it  is  found  in  the  case,  have  paid 
him  for  similar  business  done  in  former  years,  as  also  for  his  attendance  at  public 
meetings,  and  for  other  services  performed  by  him,  not  connected  with  his  official 
duties  as  prothonotary  or  clerk  of  assize.  Some  of  the  items  in  dispute  are  for  matters 
done  by  him  pursuant  to  the  directions  of  the  Reform  Act,  in  preparing  lists  of  voters, 
attending  the  revising  barristers'  courts,  &c.  It  is  true  that  that  act  does  not  contain 
any  precise  direction  for  the  payment  of  the  otKcers  who  perform  these  services  ;  but 
it  would  be  most  unreasonable  to  suppose  that  the  legislature  meant  to  impose  duties 
so  onerous  without  any  compensation.  The  claim  for  the  preparation  of  the  burgess 
lists  and  roll,  and  other  services,  under  the  Municipal  Corporations  Act,  [612]  stands 
upon  a  somewhat  different  footing.  By  that  act,  5  &  6  Will.  4,  c.  7G,  s.  92,  the 
borough  fund  is  chargeable  with  the  salary  of  the  town-clerk,  and  with  the  payment 
of  the  expenses  incurred  in  preparing  and  printing  the  burgess  lists,  &c.,  and  in 
other  matters  attending  the  municipal  elections,  and  all  other  expenses  not  therein 
otherwise  provided  for,  which  shall  be  necessarily  incurred  in  carrying  into  effect  the 
provision  of  the  acts.  This  provision  may  well  authorize  the  payment  to  the  town-clerk, 
where  he  receives  no  regular  salary,  of  his  reasonable  charges^for  the  trouble  of  perform- 
ing those  services.  But  further,  a  contract  on  the  pait  of  the  corporation  to  pay 
these  charges  may  reasonably  be  implied  from  their  previous  payments  to  the  plaintiff 
in  respect  of  similar  services.  It  appears  that  in  the  years  1833  and  K'^S-l,  his  charges 
for  the  performance  of  the  same  duties  were  made  to,  and  paid  without  dispute  by, 
the  then  corporation.  That  atiords  ample  ground  whence  the  Court,  acting  in 
the  place  of  the  jury,  may  infer  a  contract  on  the  part  of  the  corporate  body  to 
pay  him  for  the  same  services  in  the  following  year. 

E.  V.  Williams,  for  the  defendants.  All  the  actual  disbursements  made  by  the 
plaintiff  are  covered  by  the  money  paid  into  Court,  and  he  is  not  entitled  to  recover 
anything  beyond.  It  is  true  that  the  plaintiff  had  no  stated  salary  as  town-clerk ; 
but  it  appears  that  he  held  other  offices  under  the  corporation,  and  received  fees  pay- 
able in  respect  of  them  :  and  the  legislature,  when  imposing  these  duties  upon  town- 
clerks,  no  doubt  assumed  that  they  were  sufhcicntly  compensated  by  their  other  emolu- 
ments. Where  a  duty  is  imposed  by  statute  upon  a  public  olHcer,  he  cannot,  without 
an  act  of  Parliament,  or  an  express  contract,  make  a  third  party  pay  for  the  perform- 
ance of  it.  Acts  of  Parliament  are  full  of  enactments  imposing  bnrtheiisome  duties 
upon  public  ofiicers  without  remune-[613]-ration.  Thus,  many  additional  duties  are 
imposed  by  different  statutes  upon  clerks  of  the  peace  ;  so  also,  by  the  marriage  acts, 
upon  clergymen  ;  and  especially  upon  overseers,  by  the  same  statute  (the  Keforui  Act) 
under  which  a  great  part  of  the  plaintiff's  claim  arises.  The  4Gth  and  -ITth  sections 
of  that  act,  which  direct  that  the  town-clerk  of  every  borough  shall,  at  the  times 
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therein  mentioned,  make  out  and  publish  the  lists  of  freemen,  &c.,  are  imperative 
and  compulsory  ;  and  nothing  in  the  act  points  to  any  compensation  for  the  per- 
formance of  the  duties  there  enjoined.  So,  the  -SOth  section  makes  it  imperative 
upon  the  town-clerk  to  attend  the  revising  barristers'  courts,  and  the  duty  can  be 
performed  by  no  other  oiKcer.  How  can  any  contract  be  implied  on  the  part  of 
the  corporation  to  pay  him  for  the  performance  of  .such  duties?  They  have  not  a 
choice  of  peifonning  them  by  him  or  some  other  officer  ;  nor  have  they  any  remedy, 
if  the  other  supposed  contracting  party  makes  default.  This  is  an  action  on  an 
executed  consideration,  which  must  be  laid  and  proved  to  have  been  done  at  the 
instance  and  recpiest  of  the  defendants.  No  doubt,  where  there  is  a  legal  liability, 
a  request  may  be  implied  ;  as  in  an  action  against  overseers  for  relief  to  casual  poor, 
or  against  an  executor  for  funeral  expenses.  But  those  eases,  when  examined,  will 
be  found  all  to  turn  upon  an  implied  acquiescence.  Here  that  ground  fails ;  for 
there  can  be  no  acquiescence  where  there  is  no  power  of  intervention  or  repudiation. 
The  coi'poration  cannot  prevent  the  town-oleik  from  doing  these  acts,  nor  put  forward 
another  to  do  them  in  his  stead.  But  it  is  said  similar  charges  have  been  previously 
made  by  the  plaintiff",  and  paid  by  the  then  existing  corporation.  No  argument  can 
be  drawn  from  that : — they  are  not  therefore  legal.  The  very  object  of  the  93rd 
section  of  the  Municipal  Corporations  Act  was,  that  the  corporate  expenses  should  all 
be  minutely  examined,  and  none  paid  but  such  as  are  strictly  legal.  It  is  not 
because  [614]  the  former  corporation  have  chosen  to  treat  that  as  a  legal  and  valid 
consideration  which  is  none  at  all,  that  they  can  make  such  a  contract  binding  upon 
their  successors. 

The  case  of  the  duties  performed  under  the  Municipal  Corporations  Act  stands  on 
a  footing  somewhat  different  from  the  rest  of  the  plaintiff's  claim,  because  the  92nd 
section  of  that  act  docs  undoubtedly  refer  to  payments  in  respect  of  such  matters. 
But  the  expenses  therein  mentioned  mean  only  disbursements.  There  are  no  words 
to  shew  that  there  shall  be  any  compensation  to  the  town-clerk  for  his  ti'ouble  or  loss 
of  time.  If  a  town-clerk  is  to  be  allowed  any  thing  beyond  his  actual  expenses,  why 
should  not  overseers  also  1 

But  even  assuming  that  the  town-clerk  has  a  claim  for  remuneration,  it  does  not 
follow  that  the  corporation  are  his  debtors.  His  proper  remedy  is  by  mandamus  to 
them  to  pay  out  of  the  borough  fund  ;  or  at  all  events,  he  ought  to  sue  by  a  special 
form  of  declaration,  averring  that  they  have  money  in  hand  wherewith  to  pay  him, 
as  was  done  in  Carden  v.  2'he  General  Cemetery  Company  (5  Bine-.  N.  C.  253  ;  7  Seott, 
97).  A  clerk  of  the  peace  would  clearly  be  put  to  a  mandamus  for  his  fees ;  he  could 
not  sue  the  county  in  an  action  of  debt. 

Evans,  in  reply.  The  arguments  urged  for  the  defendants  apply  to  an  entirely 
diflierent  case  from  the  present.  They  are  founded  upon  an  assumption  that  the 
plaintiff  relies  upon  the  statutes,  instead  of  upon  a  contract  to  be  implied  from  the 
previous  dealings  between  the  parties.  The  statutes  do  not  interfere  with  the  mutual 
relations  of  corporations  and  their  officers.  The  directions  to  the  town-clerk  in  the 
Eeform  Act  and  in  the  Municipal  Coi'porations  Act  are  directions  to  him  as  the 
servant  of  the  corporation,  by  whom  he  was  paid  for  his  services,  and  known  to  be 
so :  and  though  they  contain  no  direct  pro-[615]-vision  for  remuneration  to  him, 
that  does  not  ati'ect  or  invalidate  his  contracts  with  the  corporation.  The  question 
comes  to  this,  therefore,  what  was  the  implied  contract  between  these  parties^  But 
with  regard  to  the  Municipal  Corporations  Act,  it  clearly  intended  that  such  services 
were  to  be  paid  for ;  and  how,  but  by  the  same  means  as  before,  viz.  either  by  a 
salary  or  by  fees  1  Nor  was  it  necessary  to  declare  specially,  unless  the  contract  for 
payment  were  contingent  on  the  defendants'  having  funds  in  hand,  which  it  is  not. 

Lord  Abinger,  C.  B.  I  understand  the  plaintifl''s  claim  to  be  confined  to  business 
done  in  pursuance  of  the  directions  of  the  Keform  Act,  and  of  the  Municipal  Corpora- 
tions Act.  In  the  former  case,  the  business  is  directed  to  be  done  by  the  town-clerk, 
and  he,  and  he  alone,  is  bound  to  do  it ;  but  there  is  no  provision  that  it  shall  be  paid 
for  at  all ;  still  less  does  the  act  create  any  contract  between  the  town-clerk  and  the 
corporation,  that  it  shall  be  paid  for  by  them.  There  is,  therefore,  as  to  this  part  of 
the  claim,  no  contract  by  virtue  of  the  statute.  I  agree,  that  if  the  former  payments 
to  the  plaintiff"  stood  alone  and  unexplained,  they  would  be  evidence  against  the 
defendants  ;  but  when  we  see  that  this  business  was  done  under  an  act  of  Parliament 
which  compels  the  plaintiff  to  do  it,  we  must  infer,  that  if  any  such  payments  were 
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made  to  him  on  former  occasions,  they  were  made  by  mistake.  This,  therefore,  is  a 
claim,  not  under  any  contract,  but  for  services  which  the  plaintiff"  was  compelled  by 
law  to  do,  and  to  do  without  payment.  With  regard  to  the  other  branch  of  the 
plaintiff's  demand,  for  duties  performed  under  the  Municipal  Corporations  Act,  his 
remedy,  if  any,  is  founded  upon  the  clauses  of  that  act  which  have  been  referred  to, 
and  not  upon  any  contract.  They  are  to  be  paid  for,  if  at  all,  out  of  a  particular  fund 
— negativing  thereby  the  idea  that  the  corporation  are  to  pay  as  con-[616]-tractors. 
The  act  directs  him  to  do  them,  and  does  not  direct  that  he  shall  be  paid,  except  for 
his  expenses,  and  that  out  of  the  borough  fund.  He  is  not,  therefore,  entitled  to  call 
upon  the  corporation  by  way  of  contract.  More  onerous  duties  than  these  are  imposed 
by  the  Reform  Act,  without  payment,  upon  overseers — a  class  of  persons  whom  it  is 
much  more  hard  to  subject  to  the  performance  of  them  than  town-clerks. 

GURNEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  Whether  there  be  any  remedy  of  any 
kind,  as  regards  the  Municipal  Corporations  Act,  1  do  not  give  any  opinion. 

Judgment  for  the  defendants. 

Pitt,  Public  Officer,  &c  v.  Ch.^ppelow.  Exch.  of  Pleas.  June  7,  1841. — Assumpsit 
by  indorsee  against  acceptor  of  a  bill  of  exchange  drawn  by  B.  Plea,  that  before 
the  making  of  the  bill,  to  wit,  on  &e.,  a  commission  of  bankruptcy,  undei'  the 
Great  Seal  of  Great  Britain,  was  duly  awarded  against  B.  &  C,  then  being 
traders  and  copartners,  under  which  they  were  duly  declared  and  adjudged  bank- 
rupts ;  that  B.  obtained  his  certificate  under  that  commission,  and  was  thereby 
discharged  according  to  the  laws  concerning  bankrupts ;  that  afterwards,  and 
before  the  making  of  the  bill  of  exchange,  to  wit,  on  &c.,  B.,  being  a  trader 
subject  to  the  bankrupt  laws,  and  indebted  to  0.  in  £100,  became  and  was  a 
bankrupt,  and  afterwards,  to  wit,  on  &c.,  a  certain  other  commission  of  bank- 
ruptcy was  duh'  awarded  against  him  on  the  petition  of  0.,  under  which  he  was 
duly  adjudged  and  declared  to  be  a  bankrupt,  and  O.  was  duly  chosen  and 
appointed  and  became  assignee  of  his  estate  and  effects  as  such  bankrupt ;  that 
afterwards,  to  wit,  on  &c.,  B.  duly  obtained  his  ceitificate  under  the  last- 
mentioned  commission  ;  and  that  B.'s  estate  did  not  then  or  at  any  other  time 
pi'oduce,  after  all  charges,  sufficient  to  pay  the  several  creditors  who  had  proved 
their  debts  under  the  last-mentioned  commission  1.5s.  in  the  pound,  that  by 
reason  of  the  premises,  the  bill  of  exchange  in  the  declaration  mentioned,  after 
the  acceptance  and  delivery  thereof  by  the  defendant  to  B.,  and  before  the 
indorsement  thereof  by  B.,  became  and  was  the  property  of  0.,  as  such  assignee, 
and  B.  indorsed  the  bill  without  having  any  right,  title,  or  authority  so  to  do, 
and  the  plaintiff  was  not  nor  is  the  legal  holder  thereof. — Held,  on  special 
demurrer,  that  this  plea  was  bad,  on  two  grounds  ;  first,  that  the  defendant  was 
estopped,  by  his  acceptance  of  the  bill  payable  to  B.'s  order,  from  saying  that 
B.  was  incapable  of  tiansferring  the  bill  by  indorsement ;  and  secondly,  that  the 
plea  ought,  even  if  the  defendant  could  set  up  such  a  defence,  to  have  set  forth 
fully  all  the  proceedings  in  the  bankruptcy. 

[S.  C.  10  L.  J.  Ex.  487.] 

Assumpsit  by  the  plaintiff,  as  one  of  the  public  officers  of  a  banking  copartnership, 
on  a  bill  of  exchange  [617]  for  £.500,  drawn  by  G.  F.  Baker  on  the  defendant,  by  the 
name  and  description  of  the  "  Talacre  Coal  and  Iron  Company,"  payable  to  the  order 
of  Baker  three  months  after  date,  accepted  by  the  defendant,  and  indorsed  by  Baker 
to  one  J.  H.  Howaid,  and  by  him  to  the  said  copartnership. 

Plea,  that  before  the  making  of  the  said  bill  of  exchange  in  the  declaration 
mentioned,  to  wit,  on  the  ISth  day  of  April,  a.  D.  1826,  a  certain  commission  of 
bankruptcy,  under  the  Great  Seal  of  Great  Britain,  was  duly  awarded  and  issued 
against  the  said  G.  F.  Baker  and  G.  K.  Pearson,  then  being  traders  and  copartners, 
and  subject  to  the  laws  then  in  force  concerning  bankrupts,  under  which  said  com- 
mission the  said  G.  F.  Baker  and  G.  K.  Pearson  were  duly  declared  and  adjudged 
bankrupts  ;  and  afterwards,  to  wit,  on  the  1st  of  June,  in  the  year  aforesaid,  the  said 
G.  F.  Baker  obtained  his  certificate  of  conformity  under  the  said  commission,  and  was 
thereby  discharged,  according  to  the  form  and  etiect  of  the  laws  then  in  force  concern- 
ing bankrupts;  and  the  defendant  says,  that  afterwards,  and  before  the  making  of 
Ex.  Div.  VII.— 38 
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the  said  bill  of  exchange  in  the  declaration  mentioned,  to  wit,  on  the  4th  day  of 
October,  A.D.  1831,  the  said  G.  F.  Baker,  being  a  trader  subject  to  the  laws  then  in 
force  concerning  bankrupts,  and  indebted  to  one  G.  B.  Orchard  in  the  sum  of  £100, 
became  and  was  a  bankrupt ;  and  thereupon  afterwards,  to  wit,  on  the  5th  of  October 
in  the  year  last  aforesaid,  a  certain  other  commission  of  bankruptcy  was  duly  awarded 
and  issued  against  the  said  G.  F.  Baker,  on  the  petition  of  the  said  G.  B.  Orchard, 
under  which  said  last-mentioned  commission  he  the  said  G.  F.  Baker  was  duly 
adjudged  and  declared  to  be  a  bankrupt,  and  the  said  G.  B.  Orchard  was  duly  chosen 
and  appointed,  and  then  became  assignee  of  the  estate  and  ettects  of  the  said  G.  F.  Baker, 
as  such  bankrupt  as  last  aforesaid  ;  and  afterwards,  to  wit,  on  the  1st  day  of  December 
in  the  year  last  aforesaid,  the  said  G.  F.  Baker  duly  obtained  his  certificate  of  con- 
foroiity  under  [618]  the  said  last-mentioned  commission,  according  to  the  statute  in 
that  behalf  made  and  provided ;  and  the  defendant  says,  that  the  estate  of  the  said 
G.  F.  Baker  did  not,  at  the  time  of  obtaining  the  said  last-mentioned  certificate,  or  at 
any  other  time,  produce  (after  all  charges)  sufficient  to  pay  the  several  creditors  who 
had  proved  their  debts  under  the  said  last  mentioned  commission,  15s.  in  the  pound 
upon  the  amount  of  the  said  debts  respectively ;  and  that,  by  reason  of  the  premises, 
the  said  bill  of  exchange  in  the  said  declaration  mentioned,  after  the  acceptance  and 
delivery  thereof  by  the  defendant  to  the  said  G.  F.  Baker,  and  before  the  indorsement 
(hereof  by  the  said  G.  F.  Baker,  became  and  was  the  property  of  the  said  G.  B.  Orchard, 
is  such  assignee  as  last  aforesaid,  and  the  said  G.  F.  Baker  indorsed  the  said  bill  to 
the  said  J.  H.  Howard  as  in  the  said  declaration  mentioned,  without  having  any  right, 
title,  or  authority  to  indorse  the  same,  and  the  said  copartnership  were  not  nor  are  the 
legal  holders  thereof.     Verification. 

Special  demurrer,  assigning  for  causes,  that  in  the  said  plea  no  debt  is  stateti  on 
which  the  first-mentioned  commission  could  legally  have  issued  ;  that  it  does  not 
appear  by  the  said  plea,  that  either  of  the  said  commissions  was  issued  on  the  petition 
of  any  person  to  whom  the  said  G.  F.  Baker  was  indebted,  so  that  a  commission  of 
bankruptcy  could  issue ;  that  no  act  of  bankruptcy  is  stated  whereon  to  ground  either 
of  the  said  commissions  ;  that  it  is  not  in  the  said  plea  stated  that  the  said  G.  F.  Baker 
ever  was  twice,  or  once,  a  bankrupt ;  that  the  contents,  dates,  or  purports  of  the  said 
commissions,  or  the  persons  to  whom  they  were  respectively  issued  or  directed,  are 
not  stated  ;  that  it  is  not  in  the  said  plea  stated  by  whom,  or  under  \vtiat  authority, 
or  when,  the  said  G.  F.  Baker  was  ever  adjudged  to  be  a  bankrupt;  that  the  said 
commissions  do  not  appear  by  the  said  plea  to  have  issued  undei-  the  Great  Seal  of 
the  United  Kingdom  of  Great  Britain  and  Ireland ;  that  the  [619]  said  plea  does 
not  state  the  said  G.  F.  Baker's  conformity,  on  occasion  of  the  said  bankruptcies, 
to  the  statutes  then  in  force  concerning  bankrupts ;  that  the  said  plea  does  not  state 
with  sufficient  certainty  the  certificates  of  conformity  obtained  by  the  said  G.  F.  Baker; 
that  no  allowance  or  confirmation  thereof  is  in  the  said  plea  stated  ;  that  it  does  not 
by  the  said  plea  appear  that  there  were  any  creditors  who  had  proved  their  debts 
under  the  second  commission,  or  that  they  had  not  been  paid  15s.  in  the  pound,  or 
that  any  debts  due  by  the  said  G.  F.  Baker  existed  at  the  time  of  the  said  indorse- 
ment by  him ;  that  it  does  not  by  the  said  plea  appear  that  the  said  bill  of  exchange 
in  the  declaration  mentioned  formed  any  part  of  the  future  estate  and  efi'ects  of  the 
said  G.  F.  Baker,  nor  how  many  or  who  were  the  assignees  of  the  said  G.  F.  Baker, 
nor  where,  or  by  whom,  or  how  they  were  chosen,  or  who  they  were  at  the  time  of 
the  said  indorsement  by  the  said  G.  F.  Baker,  or  at  the  commencement  of  this  suit ; 
that  the  allegation  in  the  said  plea  contained,  that  the  said  copartnership  were  not 
nor  are  the  legal  holders  of  the  said  bill  of  exchange,  is  too  general  and  uncertain ; 
that  the  said  plea  alleges  no  notice  of  the  facts  therein  contained  to  the  plaintiff,  or 
to  the  said  copartnership,  or  to  the  said  .1.  H.  Howard  ;  that  the  said  plea  contains 
no  allegation  of  the  absence  of  consideration  between  any  of  the  parties  to  the  said 
bill  of  exchange ;  that  it  is  not  competent  for  the  defendant  to  avail  himself  of  the 
matters  contained  in  the  said  plea ;  and  that  the  plea  is,  in  other  respects,  too  general, 
informal,  and  defective. 

Joinder  ui  demurrer. 

Byles,  in  support  of  the  demurrer.  In  the  first  place,  it  is  not  competent  to  the 
defendant  to  set  up  the  defence  which  this  plea  purports  to  make.  Having  accepted 
the  bill,  and  made  it  payable  to  the  order  of  Baker,  he  is  precluded  from  denying  in 
this  manner  Baker's  authority  to  [620]  put  it  into  circulation  by  indorsing  it      That 
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was  decided  in  Drayton  v.  Dale  (2  B.  &  Cr.  293  ;  3  D.  &  R.  534),  where  it  was  held  that 
the  maker  of  a  promissory  note,  who  had  made  it  payable  to  A.  B.  or  his  order,  was 
estopped  from  saying  that  A.  B.  had  become  bankrupt,  whereby  the  title  to  indorse 
the  note  vested  in  his  assignees,  and  thereby  the  indorsement  by  A.  B.  was  void. 
The  ground  of  the  judgment  in  that  case  equally  applies  to  the  present.  Bayley,  J., 
said — "  The  defendant,  by  making  such  note,  intimates  to  all  persons  that  he 
considers  .\..  B.  capable  of  making  an  order  suthcient  to  transfer  the  property  in  the 
note.  The  defence  set  up  is,  that  although  he  has  issued  a  security  to  the  world, 
importing  on  the  face  of  it  that  A.  B.  was  capable  of  making  such  an  order,  yet  that 
in  fact  he  was  incapable.  Now  this  is  a  fraud  upon  the  public  ;  it  is  a  general 
principle,  applicable  to  all  negotiable  securities,  that  a  person  shall  not  dispute  the 
power  of  another  to  indorse  such  instrument,  when  he  asserts  by  the  instrument 
which  he  issues  to  the  world,  that  the  other  has  such  power."  The  case  of  Tai/lnr  v. 
Crokcr  (4  Esp.  187),  there  referred  to,  is  also  expressly  in  point.  There  a  bill  w;is 
drawn  by  two  infants  upon  and  accepted  by  the  defendant,  payable  to  their  order ; 
and  Lord  EUenborough  held,  that  inasmuch  as  the  defendant  had  by  the  act  of 
acceptance  admitted  that  the  infants  were  competent  to  indorse,  he  should  not  be 
permitted  afterwards  to  say  that  they  were  incompetent.  Janes  v.  Darch  (4  Price, 
300)  is  an  authority  to  the  same  etlect.  So  also,  the  acceptor  of  a  bill,  the  drawing 
of  which  was  a  forgery  with  his  knowledge,  cannot  set  up  the  forgery  as  a  defence : 
B(i.<s  V.  Clife  (4  M.  &  Sel.  13).  In  Mali/  v.  Liine  (2  Atk.  102),  Lord  llardwicke  held, 
that  although  a  note  given  l)y  a  wife  to  her  husband  is  void,  yet  if  it  is  indorsed  over 
by  the  husband,  as  between  him  and  the  indorsee  it  is  good.  There  [621]  is  a  case 
of  Barlow  v.  Bishop  (1  East,  432),  which  may  appear  to  be  inconsistent  with  these 
authorities,  but  when  examined,  it  is  clearly  distinguishable.  There  a  note  was  given 
to  a  married  woman,  the  maker  knowing  her  to  be  such,  with  intent  that  she  should 
indorse  it  to  the  plaintiff  in  payment  of  a  debt  which  she  had  contracted  with  hira  in 
the  course  of  a  trade  carried  on  liy  her  in  her  own  name,  with  her  husband's  consent ; 
and  it  was  held  that  the  property  in  the  note  ^•est€d  in  the  husband  by  the  delivery 
to  the  wife,  and  that  no  interest,  therefore,  passed  to  her  indorsee.  But  there,  in 
the  tirst  place,  it  did  not  appear  that  it  was  an  action  by  an  innocent  indorsee ; 
secondly,  the  intention  in  giving  the  note  was  that  she  should  sue  in  her  own  name ; 
and  lastly,  the  point  of  estoppel  was  never  adverted  to. 

There  are  also  other  formal  grounds  of  objection  to  the  plea.  First,  it  does  not 
state  that  the  bill  in  question  was  part  of  the  bankrupt's  estate,  or  that  he  had  any 
beneficial  interest  in  it.  He  might  be  a  mere  trustee  of  the  bill.  The  defendant, 
therefore,  has  not  brought  himself  within  the  terms  of  the  act  of  Parliament, 
(6  Geo.  4,  c.  16,  s.  127),  even  if  it  is  applicable.  Secondly,  the  bankruptcy  is  not 
properly  pleaded.  The  Bankrupt  Act  gives  a  general  plea  of  the  bankruptcy  of  a 
defendant ;  but  in  other  cases  the  pleading  ought  to  set  forth  all  the  facts  which  con- 
stitute the  bankruptcy — the  trading,  the  act  of  bankruptcy,  the  petitioning  creditor's 
debt,  the  commission,  and  the  adjudication.  Tidly  v.  Sparks  (2  Ld.  Raym.  1.546,  1570). 
Thirdly,  the  assignment  to  the  assignee  ought  to  have  been  stated,  so  as  to  shew  the 
mode  in  which  he  acquired  the  right  to  the  bill.  Fourthly,  it  is  perfectly  consistent 
with  the  allegations  of  the  plea,  that  15s.  in  the  pound  may  have  been  paid  under  the 
second  commission,  before  the  indorsement  of  the  bill  by  Baker.  Neither  does  it 
shew  that  the  debts  to  the  creditors  under  that  commission  are  still  subsisting. 

[622]  Butt,  contra.  This  plea  is  pleaded  under  the  127th  section  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  which  enacts  expressly,  that  if  any  per.son  shall 
become  bankrupt  a  second  time,  and  obtain  his  certificate,  unless  his  estate  shall  pro- 
duce, after  all  charges,  sufficient  to  pay  every  creditor  under  the  second  commission 
15s.  in  the  pound,  his  future  estate  and  effects  shall  vest  in  the  assignees  under  the 
second  commission,  who  shall  be  entitled  to  seize  the  same  in  like  manner  as  they 
might  have  seized  property  of  which  the  bankrupt  was  possessed  at  the  issuing  of  the 
commission.  The  words  of  this  clause  are  essentially  different  from  those  of  the 
former  Bankrupt  Act,  5  Geo.  2,  c.  30,  s.  9,  which  only  said  that  under  such  circum- 
stances the  future  effects  of  the  bankrupt  should  be  liable  to  the  creditors.  Under 
those  words,  the  assignees  had  merely  a  right  of  claim,  and  unless  they  exercised  it, 
the  bankrupt  might  sue  as  a  plaintitf,  or  indorse  a  bill :  l)ut  under  the  present  statute, 
the  future  effects,  in  the  case  provided  for,  absolutely  vest  in  the  assignees.  The 
right  to  indorse  this  bill,  therefore,  had  absolutely  passed  out  of  Baker,  the  bankrupt, 
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and  his  indorsement  gave  no  title.  The  ease  of  Drayton  v.  Dale  was  that  of  a  bank- 
rupt under  a  first  commission,  where  he  is  in  the  same  situation  as  a  bankrupt  under 
the  second  commission  before  the  last  statute,  and  may  acquire  property,  or  pass  a 
title  to  a  negotiable  instrument,  subject  to  the  right  of  interference  of  the  assignees. 
Ko  doctrine  of  estoppel  applies  to  such  a  case  as  this.  If  the  bill  had  been  in 
existence  at  the  time  when  the  second  commission  issued.  Baker  could  not  afterwards 
have  indorsed  it,  having  then  no  property  in  it,  and  the  assignee  might  have 
recovered  it  in  trover :  Young  v.  Eisliuvrth  (8  Ad.  &  Ell.  470  ;  3  Nev.  &  P.  .58.5). 
The  principle  of  the  case  of  Barlow  v.  Uiihiq)  is  applicable  here.  In  Thmmison  v. 
Frere  (10  East,  418),  it  was  held  that  the  indorsement  of  a  bill  by  two  partners  in  a 
firm,  [623]  after  acts  of  bankruptcy  committed  by  them,  to  a  creditor  of  the  firm  in 
part  satisfaction  of  his  debt,  passed  no  interest,  inasmuch  as  they  had  by  relation 
ceased  at  the  time  of  such  indorsement  to  have  any  control  over  the  joint  stock  as 
partners,  and  therefore  could  not  bind  the  property  either  of  their  assignees  or  of 
their  solvent  partner.  The  doctrine  of  estoppel  would  equally  have  applied  there 
as  here.  As  soon  as  this  bill  was  accepted  and  delivered  to  the  bankrupt,  it  became 
the  property  of  his  assignee,  and  he  only  could  indorse  it.  [Lord  Abinger,  C.  B.  How 
does  the  plea  shew  that  it  was  the  property  of  Baker  ?]  AVhen  one  party  draws  a 
bill  on  another,  it  is  prima  facie  taken  to  be  drawn  on  his  own  account,  and  their 
legal  relation  must  be  taken  from  the  bill.  But  even  if  the  bankrupt  was  a  trustee 
of^the  bill  in  equity,  he  would  be  entitled  to  sue  upon  it  at  law.  There  is  nothing 
to  shew  that  it  did  not  pass  to  his  assignee.  All  the  steps  are  pointed  out  which  are 
sufficient  to  vest  the  property  in  him.  And  if  it  did  so  absolutely  vest,  it  makes  no 
diHerence  that  the  indorsee  took  it  without  notice.  In  Barloro  v.  bishop  there  was 
nothin"'  on  the  face  of  the  bill  to  shew  that  it  was  indorsed  by  a  married  woman,  or 
that  it  was  not  taken  bona  fide.  If  Baker  had  ever  had  a  title  to  indorse,  which 
something  afterwards  occurred  to  defeat,  then  it  might  be  necessary  to  aver  notice  ; 
but  here  there  was  ab  origine  no  title  to  indorse. 

Secondly,  the  plea  is  sufficient  in  form,  inasmuch  as  it  follows  the  words  of  the 
act  of  Parliament ;  and  it  is  for  the  other  side  to  shew  any  matter  which  prevents 
its  operation.  The  case  of  Tully  v.  Sparks  applies  only  where  the  bankruptcy  is 
technically  to  be  insisted  on  as  a  defence.  Here  the  statute  makes  it  sufficient  that 
the  party  shall  have  been  a  second  time  bankrupt,  and  obtained  his  certificate. 
fLoid  Abinger,  C.  B.  Unless  where  the  act  gives  a  short  form  of  plea,  the  plea 
must  set  forth  all  the  facts  necessary  to  constitute  the  bankruptcy.  The  certi-[624]- 
ficate  is  no  proof  of  the  bankruptcy  as  against  third  persons.]  AVould  it  have  been  a 
wood  replication,  that  there  was  no  sufficient  act  of  bankruptcy  1  [Lord  Abinger,  C.  B. 
Yes  ;  because  that  would  render  the  whole  proceedings  void.  Where  a  party  sets 
up  the  jus  tertii  to  defeat  his  own  contract,  law  and  justice  equally  require  that 
he  should  set  forth  all  the  facts.]  With  regard  to  the  objection  that  there  is  no 
statement  of  the  assignment,  that  is  not  made  a  ground  of  demurrer. 

Lord  Abinger,  C.  B.  I  think,  according  to  the  precedents,  the  plea  clearly 
ou"ht  to  set  forth  all  the  proceedings,  except  where  the  statute  gives  a  short  form  of 
plea.  Before  such  a  provision  existed,  it  was  necessary  to  do  so  in  all  cases.  Here 
the  defendant  sets  up  the  jus  tertii,  not  a  defence  which  would  have  been  open  to 
the  bankrupt  himself  ;  he  ought  therefore  to  set  forth  all  the  circumstances  of  the 
bankruptcy.  But  I  think  also  that  Mr.  Butt  has  not  given  any  sufficient  answer  to 
the  authorities  cited  by  Mr.  Byles  upon  the  first  point,  in  which,  as  it  seems  to  me, 
there  is  great  good  sense.  If  the  law  were  otherwise,  what  a  convenience  it  would 
afford  for  parties,  who  were  desirous  to  raise  money  upon  bills  on  which  they  never 
meant  to  be  liable,  to  get  them  drawn  and  indorsed  by  an  uncertificated  bankrupt, 
or  one  who  had  not  paid  15s.  in  the  pound  under  a  second  commission.  I  think  the 
defendant  is  estopped  from  setting  up  such  a  defence.  In  Bailoiv  v.  Bifhop,  the 
plaintitt'  must  be  taken  to  have  known  the  fact  of  the  husband's  property  in  the  bill, 
and  he,  therefore,  could  not  take  an  as.signment  of  it  from  the  wife.  L^pon  the  other 
point,  however,  I  am  clearly  of  opinion,  that  the  defendant  ought  to  have  stated  on 
the  face  of  the  plea  all  the  facts  shewing  a  valid  bankruptcy.  It  is  quite  consistent 
with  the  plea  as  it  stands,  that  the  second  commission  was  a  fraudulent  one,  and  all 
the  creditors  under  it  fraucbilent  creditors.  The  law  now  protects  [625]  all  persons 
dealing  with  bankrupts  without  knowledge  of  the  act  of  bankruptcy.  What  a 
singular  contrast  to  that  state  of  the  law  would  it  be  if  this  plea  were  allowed ;  that  is, 
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that  a  party,  nine  years  after  his  bankruptcy  and  certificate,  could  not  indorse  a  hill 
of  exchange,  so  as  to  give  a  title  to  an  innocent  party  dealing  with  him  against  the 
acceptor.  I  think  that  the  defendant,  who  has  undertaken  to  shew  the  invalidity  of 
the  plaintifl"'s  title  by  reason  of  a  better  title  in  the  assignee  of  his  indorser,  has  not 
done  so  with  the  requisite  degree  of  clearness,  and  therefore  that  the  judgment  must 
be  for  the  plaintiff. 

GUKNEV,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

King  v.  Bowen  and  Another.  Exch.  of  Pleas.  June  4,  1841. — Declaration  in 
assumpsit  stated,  that  an  action  had  been  commenced  by  the  plaintiff  against 
T.  C.  for  the  recovery  of  2101.  12s.  7d.,  alleged  to  be  due  from  T.  C.  to  the  plaintifif 
on  an  account  delivered  to  him  by  the  plaintiff:  and  thereupon,  in  consideration 
that  the  plaintiff  had  consented  to  stay  all  proceedings  in  the  said  action,  on 
security  being  given  to  him  for  the  payment  of  such  sura  as  might  be  found  due 
from  T.  C.  to  the  plaintiff'  on  the  said  account,  the  plaintiff  and  T.  C.  having  agreed 
that  such  account  should  be  submitted  to  arbitration,  the  defendants  agreed  to  pay 
the  plaintiff  such  part  of  the  said  sum  of  2t0l.  12s.  7d.  as  upon  such  arbitration 
should  be  found  due  from  T.  C.  to  the  plaintiff.  The  declaration  then  alleged, 
that  the  action  was  sulimitted  to  the  arbitration  of  two  persons  named,  who 
accordingly  certified  that  there  was  due  from  T.  C.  to  the  plaintiff  the  sum  of 
£120;  and  that  the  costs  amounted  to  a  further  sum  of  £93  ;  but  that  neither 
T.  C,  nor  the  defendants,  paid  the  same  or  any  part  thereof. — The  plea  set  out 
the  certificate  of  the  arbitrators,  in  these  terms  :^"  In  pursuance  of  the  within 
order,  we  make  and  publish  our  certificate,  that  there  is  now  due  from  T.  C.  to 
the  plaintiff,  W.  K.,  the  sum  of  £120,  which  we  order  to  be  paid  by  the  securities 
[the  defendants]  on  the  dates  hereunder  specified  ;"  with  a  special  traverse  that 
the  arbitrators  made  their  certificate  of  and  concerning  the  said  matter  in  reference 
so  sulnnitted  to  them  as  aforesaid,  modo  et  forma. — Held,  that  the  allegation  in 
the  declaration,  that  the  subject-matter  of  the  reference  was  the  particular  action 
against  T.  C,  was  not  sustained  l)y  the  production  of  the  certificate,  without 
evidence  to  shew  that  the  arliitrators  really  adjuflicated  on  the  cause  only  ;  and 
that  this  objection  was  available  under  the  traverse  in  the  plea. 

[S.  C.  1  Dowl.  (N.  S.)  21 ;  10  L.  J.  Ex.  433.] 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on  &c.,  a  certain  action 
had  been  commenced  in  this  Court  by  the  plaintifl' against  one  T.  S.  Cave  for  the  recovery 
of  the  sum  of  2101.  128.  7d.,  alleged  to  be  due  [626]  from  the  said  T.  S.  Cave  to  the 
plaintifl"  upon  an  account  before  then  delivered  by  the  plaintiff  to  the  said  T.  S.  Cave, 
which  action  was  then  depending ;  and  thereupon  afterwards,  to  wit,  on  &c.,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendants,  had  consented  and 
agreed  to  stay  all  proceedings  in  the  said  action,  on  sufficient  security  being  given  to 
him  for  the  payment  of  such  sum  of  money  as  might  be  found  to  be  due  from  the  said 
T.  S.  Cave  to  the  plaintitt'on  the  said  account,  the  plaintiff  and  the  said  T.  S.  Cave 
having  agreed  that  such  account  shoidd  l)e  submitted  to  arbitration,  they  the  defendants 
agreed  to  pay  to  the  plaintiff  such  part  of  the  said  sum  of  2101.  12s.  7d.,  as  upon  such 
arbitration  .should  be  found  to  be  due  from  the  said  T.  S.  Cave  to  the  plaintiff.  The 
declaration  then  alleged  that,  by  a  Judge's  order,  the  said  cause  was  submitted  to  the 
arbitration  of  H.  B.  and  T.  K.  H.,  so  as  they  should  make  and  publish  their  certificate 
in  writing  on  or  before  &c.  ;  that  they  did  make  and  publish  their  certificate  within 
the  time  limited,  and  thereby  certified  that  there  was  due  from  the  said  T.  S.  Cave 
to  the  plaintiff  the  sum  of  £120;  that  the  costs  of  the  cause  and  reference  amounted 
to  the  further  sum  of  931.  6s.  8d.  ;  but  that  tlie  said  T.  8.  Cave  did  not  pay  to  the 
plaintirt'  cither  of  the  said  sums  of  £120  or  931.  Gs.  Sd.,  amounting  in  the  whole  to  the 
sum  of  2131.  Gs.  8d.,  or  any  part  thereof;  nor  have  the  defendants,  or  either  of  them, 
paid  the  same  or  any  part  thereof,  iVic. 

The  plea  set  out  the  certificate  of  the  arbitrators,  which  was  in  the  following  terms  : 
— "In  pursuance  of  the  within  onlcr,  we  do  hereby  make  and  publish  our  certificate, 
that  there  is  now  due  from  the  defendant  T.  S.  Cave  to  the  plaintiff"  \V.  King  the  sum 
of  £120,  which  we  direct  and  order  to  lie  [laid  by  the  securities,  Mrs.  Elizabeth  Bowea 
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and  Mr.  M.  H.  Bellemoi.?,  on  the  dates  hereunder  specified,"  &c.  [It  then  stated  the 
days  of  payment,  and  the  mode  in  which  the  costs  were  to  be  paid  Ijy  the  [627]  parties  : 
and  the  plea  concluded  thus  :  without  this,  that  the  said  H.  B.  and  T.  R.  H.  did  make 
their  certificate  in  writing  of  and  concerning  the  said  matters  in  reference  so  submitted 
to  them  as  aforesaid,  in  manner  and  form,  &c. ;  concluding  to  the  country.  Issue 
thereon. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  Sittings  in  Easter  Term,  the 
plaintiff  produced  the  order  of  reference,  which  corresponded  with  the  statement  of 
it  in  the  declaration,  and  also  the  certificate  of  the  arbitrators,  in  the  terms  set  out 
in  the  plea;  but  he  gave  no  evidence  to  shew  that  the  account  delivered  by  the 
plaintiff  to  T.  S.  Cave  was  the  only  matter  adjudicated  on  by  the  arbitrators  ;  and  it 
was  thereupon  objected  for  the  defendants,  that  the  plaintiff  must  be  nonsuited,  the 
sum  found  to  be  due  by  the  arbitrators  not  being  shewn  to  be  the  sum  for  which  the 
defendants  had  agreed  to  be  bound,  viz.  the  sum  due  on  the  account  between  T.  S.  Cave 
and  the  plaintiff.  The  learned  Judge  reserved  the  point,  and  the  plaintiff  had  a  verdict 
for  1'281.  4s.,  leave  being  given  to  the  defendants  to  move  to  enter  a  nonsuit,  or  a  verdict 
for  them. 

E.  V.  Williams  having  obtained  a  rule  accordinglj-, 

Wordsworth  now  shewed  cause,  and  contended  that  prima  facie  the  certificate  must 
be  taken  to  apply  to  the  matter  which  was  alleged  in  the  declaration  to  be  the  subject 
of  the  reference,  viz.  the  account  with  Cave  ;  but  that  at  all  events,  there  being  no  plea 
of  non  assumpsit  on  the  record,  the  defendants  were  not  at  liberty  to  raise  the  objection. 

E.  V.  Williams,  contra.  The  defendants  are  entitled  to  enter  a  nonsuit.  The 
plaintiff'  has  declared  on  an  alleged  liability  of  the  defendants  to  pay  such  sum  as 
certain  arbiti'ators  should  find  to  be  due  to  the  plaintiff,  on  the  reference  of  a  particular 
cause  :  and  that  declaration  is  not  [628]  supported  by  proof  of  a  certificate  which  is  not 
confined  to  the  cause,  but  may  have  extended  to  othei'  matters.  The  question  is  raised 
upon  the  special  traverse  in  the  plea,  on  which  the  plaintiff  has  joined  issue. 

Lord  Abinger,  C.  B.  I  think  the  rule  must  be  absolute  for  entering  a  nonsuit. 
The  declaration  states  that  the  plaintiff  had  consented  and  agreed  to  stay  all  proceedings 
in  the  action  against  Cave,  on  security  being  given  him  for  the  payment  of  such  sum  as 
should  be  found  due  by  arbitrators  upon  a  particular  account  between  the  plaintiff  and 
Cave,  which  was  to  be  submitted  to  arbitration  ;  and  it  then  alleges  that  the  defendants 
agreed  to  pay  the  plaintift'  such  part  of  the  account  as  should  be  found  due  on  such 
arbitration.  Then  the  plea  sets  out  the  certificate  which  has  been  made,  and  which 
is  not  confined  to  the  particular  account,  but  appears  to  be  made  on  all  matters  in 
difference.  Upon  the  production  of  the  certificate,  there  appears  to  be  a  fatal  variance  ; 
and  as  the  plaintiff  has  not  shewn  by  any  extrinsic  evidence  that  the  arbitrators  in 
reality  only  took  the  particular  account  into  consideration,  and  that  the  certificate 
applies  to  that  only,  I  think  the  defendants  were  entitled  to  succeed  upon  the  traverse 
contained  in  their  plea,  and  that  the  rule  must  be  absolute  to  enter  a  nonsuit. 

Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


[629]  Eraser,  Public  Officer,  &e.  v.  Welch  and  Others.  Exch.  of  Pleas. 
June  8,  1841. — To  an  action  by  the  indorsee  against  the  indorser  of  a  bill  of 
exchange,  the  defendant  pleaded,  that,  after  the  indorsement  to  the  plaintiff,  and 
before  the  commencement  of  the  suit,  he,  the  plaintift',  indorsed  and  delivered 
the  bill  for  value  to  certain  persons,  whose  names  are  to  the  defendant  unknown, 
and  the  defendant  then  became  and  now  is  liable  to  pay  the  sum  in  the  said  bill 
specified  to  the  said  persons  to  whom  the  said  bill  was  so  delivered,  and  who, 
from  the  time  of  such  indorsement  until  and  at  and  after  the  time  when  the 
same  became  due,  and  when  this  action  was  commenced,  have  been  and  are  the 
holders  thereof.  Replication,  that  the  said  persons  in  the  plea  mentioned 
were  not,  when  the  action  was  commenced,  the  holders  of  the  said  bill,  modo  et 
forma : — Held,  on  special  demurrer,  that  the  replication  was  good  ;  although  the 
more  scientific  mode  of  replying  to  such  a  plea  would  have  been,  "that,  at  the 
time  of  the  commencement  of  the  suit,  the  plaintift'  was  the  holder  of  the  bill, 
without  this,  that  the  persons  mentioned  in  the  ple;i  were  at  that  time  the  holders 
thereof." — Semble,  that  the  plea  would  have  been  bad  on  special  demurrer,  as 
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being  an  argumentative  denial  that  the  plaintiff  was  the  holder  of  the  bill  at  the 
time  the  action  was  comnionced. 

[S.  C.  9  Dowl.  P.  C.  754  ;  K)  L.  J.  Ex.  378.] 

Assumpsit  on  a  bill  of  exchange  drawn  l)y  the  defendants  upon  and  accepted  by  the 
Directors  of  the  "  Fentwyn  and  (Jolynos  Iron  and  Coal  Company,"  and  indorsed  by  the 
defendants  to  the  Monmouthshire  and  Glamorganshire  Banking  Company,  who  sued 
by  the  plaintirt,  their  registered  pulilic  otiicer. 

Plea,  that,  after  the  said  bill  of  exchange  was  so  indorsed  to  the  said  Banking 
Company,  and  before  the  same  became  due,  and  before  the  commencement  of  this  suit, 
to  wit,  on  &c.,  the  said  ^Banking  Company  indorsed  and  delivered  the  said  bill  of 
exchange,  (the  same  being  payable  to  order  and  transferable  by  indorsement),  upon 
a  good  and  sufficient  consirleration,  to  persons,  to  wit,  certain  customers  of  the  said 
Banking  Company,  whose  names  are  to  the  defendants  unknown,  and  the  defendants 
then  became  and  were  and  now  are  liable  to  pay  the  said  sum  in  the  said  bill  specified 
to  the  said  persons  to  whom  the  said  bill  was  so  indorsed  and  delivered  as  in  this  plea 
aforesaid,  and  who,  it  is  said,  are  about  to  take  proceedings  on  the  same  bill,  and  who, 
from  the  time  of  such  indorsement,  until  and  at  and  after  the  time  when  the  same  bill 
became  due,  and  when  this  action  was  commenced,  have  been  and  ai-e  the  holders  of 
the  same  bill.     Verification. 

Keplication,  that  the  said  persons  in  the  plea  mentioned  were  not,  when  this  action 
was  commenced,  the  holders  of  the  said  bill  of  exchange,  in  manner  and  form  as  the 
defendants  have  above  alleged. 

[630]  Special  demurrer,  assigning  for  causes,  that  either  the  replication  amounts 
to  an  argumentative  denial  of  an  indorsement  over  of  the  bill  by  the  Banking  Company, 
and  is  therefore  bad  in  not  putting  the  fact  in  issue  by  a  direct  traverse  ;  or  it  admits 
the  indorsement,  and  is  therefore  bad  in  not  shewing  a  retransfer  to  the  Banking 
Company  of  the  bill  before  the  commencement  of  the  suit ;  and  the  replication  is  bad 
in  form,  for  not  distinctly  and  clearly  shewing  whether  it  is  meant  to  operate  by  way 
of  confession  and  avoidance  of  the  alleged  indorsement  by  the  Banking  Company,  or 
by  way  of  denial  thereof ;  that  it  is  perfectly  consistent  with  the  replication,  that  some 
person  other  than  the  said  Banking  Company  was,  at  the  time  of  the  commencement 
of  the  suit,  the  holder  of  the  bill  as  indorsee  or  transferee  of  the  same,  either  from  the 
plaintiff  or  from  the  persons  in  the  plea  mentioned  as  indorsees  of  the  plaintiff;  that 
the  plaintiff'  ought  either  to  have  traversed  the  indorsement  over  of  the  bill  by  the 
said  Banking  Company,  or,  admitting  the  same,  to  have  shewn  a  transfer  to  the 
Banking  Company  before  the  commencement  of  the  action. 

■loinder  in  demurrer. 

W.  H.  Wat!5on,  in  support  of  the  demurrer.  The  replication  is  insufficient,  as  it 
raises  an  immaterial  issue.  The  question  which  it  involves  is,  whether  the  persons 
mentioned  in  the  plea  were  or  were  not  known  to  the  defendants ;  and  if  it  should 
turn  out  at  the  trial  that  the  holders  of  the  bill  were  persons  known  to  the  defendants, 
the  plaintiffs  would  succeed,  although  they  might  l)e  pensons  who  had  no  right  to 
sue  upon  the  bill.  In  Busan  v.  Arnold  (6  M.  &  W.  5,59),  which  was  an  action  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that,  after 
the  indorsement  and  before  the  commencement  [631]  of  the  suit,  the  plaintiti'  indorsed 
and  delivered  the  bill  to  a  person,  whose  name  is  to  the  defendant  unknown,  and  the 
defendant  then  became  and  still  is  liable  to  pay  the  amount  to  the  said  pei'son  to 
whom  it  was  so  indorsed,  and  who,  from  the  time  of  that  indorsement  hitherto,  has 
been  and  is  the  holder  thereof ;  to  which  the  plaintiff  I'cplicd,  that,  at  the  time  of  the 
commencement  of  the  suit,  the  plaintiff  was  and  still  is  the  holder  of  the  said  bill  ; 
without  this,  that  any  other  person  is  the  holder  thereof,  in  manner  and  form  as  in 
that  plea  alleged  ;  and  it  was  held  that  the  replication  was  bad,  as  the  traverse  was 
too  large,  and  put  in  issue  the  jjlaintiff's  being  the  holder  of  the  bill,  not  only  at  the 
time  of  the  commencement  of  the  suit,  but  also  at  the  time  of  the  plea  pleaded,  which 
was  immaterial.  The  only  material  question  here  is,  whether  the  plaintiff  was  the 
holder  of  the  bill  at  the  time  of  the  action  bi'ought,  which  is  not  raised  by  this  rei)lica- 
tion.      It  is  perfectly  consistent  with  the  issue  here  raised  that  the  bill  is  outstanding. 

Erie,  contra.  This  plea  is  framed  for  the  purpose  of  rendering  every  re])lieation 
that  can  be  pleaded  to  it  bad  on  demurrer.  The  declai-ation  is  founded  on  this,  that 
the  Banking  Company  were  the  holders  of  the  bill  at  the  time  of  the  commencement 
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of  the  action,  which  sufficiently  shews  a  right  of  action  in  them.  Then,  in  order  to 
defeat  that  right,  the  plea  states,  that,  after  the  bill  was  indorsed  to  the  Banking 
Company,  they  indorsed  it  to  persons  to  the  defendants  unknown,  who  were  the 
holders  of  it  when  it  became  due,  and  when  the  action  was  commenced.  Perhaps 
the  plea  is  good,  and  if  so,  this  replication  is  the  proper  one.  The  essential  fact  in 
the  plea  is,  that  the  unknown  persons  are  the  holders  of  the  bill,  and  the  defendants 
having  chosen  that  question  as  the  one  by  which  the  event  of  the  cause  is  to  be 
determined,  the  plaintiff  was  bound  eithertoadmit  or  traverse  it.  [Alderson,  B.  The 
[632]  plaintitf  might  have  demurred  specially,  on  the  ground  that  the  plea  is  only 
an  argumentative  denial  of  the  plaintiff's  being  the  holder  of  the  bill.  It  is  however 
substantially  a  plea  that  the  plaintiff  was  not  the  holder  of  the  bill  at  the  time  of  the 
action  brought.]  In  Phillips  v.  Mai/,  which  occurred  in  Easter  Term,  1840,  this  Court 
were  of  opinion  that  this  form  of  replication  was  good.(«)  [Alder.son,  B.  Suppose 
the  jury  should  find  that  the  bill  was  not  outstanding  in  the  hands  of  persons  unknown 
to  the  defendants,  but  that  it  was  outstanding  in  the  hands  of  a  third  person  who  was 
known,  which  way  ought  the  verdict  in  that  case  to  be  entered  ?  ]  It  must  be  entered 
for  the  plaintiff.  If  the  plea  had  alleged  that  the  bill  was  in  the  bands  of  A.,  and  it 
turns  out  to  be  in  the  hands  of  B.,  the  defendant  must  suffer  the  consequences  of 
having  rested  his  defence  upon  an  immaterial  allegation  which  is  false  in  fact. 
[Alderson,  B.  There  is  this  difficulty  in  the  case  :  the  declaration  states  the  drawing 
and  accepting  of  the  [633]  bill,  and  the  indorsement  to  the  banking  company,  who 
are  the  last  persons  stated  on  the  face  of  the  declaration  to  be  the  indorsers,  and  it 
is  thence  inferred  that  they  were  the  holders  of  the  bill  at  the  time  of  the  action 
brought ;  but  it  appears  on  the  face  of  the  plea  that  there  is  a  subsequent  indorse- 
ment, which  is  not  denied  by  the  replication.  Now,  supposing  that  issue  to  be  found 
for  the  plaintiff',  how  could  he  be  entitled  to  judgment  on  the  whole  record,  when 
it  is  admitted  by  the  pleadings,  that  a  subsequent  indorsee  was  the  holder  of  the  bill  at 
the  time  of  the  commencement  of  the  suit '?]  The  material  fact  upon  which  the  defendants 
have  chosen  to  rely  is,  that  the  bill  was  indorsed  to  persons  unknown  to  the  defendants, 
who  were  the  holders  thereof,  and  that  being  found  against  them,  the  whole  plea  fails. 
Where  a  plea  alleges  several  facts,  and  issue  is  taken  on  any  one  of  them,  and  it  is 
found  against  the  defendant,  the  rest  become  immaterial,  and  are  as  if  they  were 
struck  out  of  the  record.  The  material  fact  here  is,  that  the  unknown  persons  were 
the  holders  of  the  bill ;  that  is  denied  by  the  replication  in  the  only  way  in  which  it 
could  be  denied,  for  it  would  have  been  improper  to  have  replied  simply  that  the 
plaintiff'  was  the  holder. 

Watson,  in  reply.  The  plea  in  substance  is,  that  the  bill  was  indorsed  over  and 
was  outstanding  at  the  time  of  the  action  brought.  The  replication  should  either 
have  denied  that  fact,  or  confessed  and  admitted  the  indorsement  as  alleged,  and 
avoided  it  by  shewing  that  the  bill  was  returned  to  the  plaintiff  before  action  brought. 
This  replication  involves  an  immateral  issue,  because  it  is  consistent  with  it  that  the 
bill  is  outstanding  in  the  hands  of  a  third  jierson.     The  plaintiff"  might  have  replied 

(a)  That  case  was  cited  from  the  Monthly  Law  Magazine,  vol.  8,  Notes  of  Cases, 
p.  27,  and  is  there  reported  as  follows  ;  "  To  a  declaration  by  the  drawer  of  a  bill  of 
exchange  against  the  acceptor  thereof,  the  defendant  pleaded,  that  the  bill  vvas  indorsed 
by  the  plaintirt,  before  the  commencement  of  the  suit,  to  a  person  to  the  defendant 
unknown,  who,  at  the  time  of  the  commencement  of  the  suit,  was  the  holder  of  the 
said  bill.  Replication,  that  the  bill  was  indorsed  to  one  R.  H.,  who  presented  it 
to  the  defendant,  who  refused  to  pay  it,  whereupon  R.  H.  then  returned  it  to  the 
plaintiff  as  the  drawer  thereof,  who  paid  it,  and  became  the  holder  of  it,  and  entitled 
to  the  money  specified  therein  ;  absque  hoc  that  a  person  unknown  to  the  defendant, 
at  the  time  of  the  commencement  of  the  suit,  was  the  holder  of  the  bill  modo  et  forma, 
as  in  the  plea  alleged  : — Held,  on  demurrer  to  this  replication,  that  the  special  traverse 
was  immaterial ;  that  the  ])roper  replication  to  such  a  plea  would  have  been,  '  that 
the  said  person  in  the  said  plea  mentioned  was  not  the  holder  of  the  bill  at  the  time 
of  the  commencement  of  the  suit'  Humfrey,  for  the  plaintiff;  Bayley,  for  the 
defendant." 

The  case  was  not  fully  argued,  the  Court  recommending  an  amendment,  which 
was  acceded  to  :  they  however  threw  out  a  suggestion  whether  a  replication  in  the 
form  above  stated  would  not  be  good. 
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that  he  was  the  holder,  which  would  have  been  good  without  the  absque  hoc  that  the 
person  unknown  was  not  the  holder.  [Alderson,  B.  The  proper  mode  of  replying 
to  this  plea  would  have  been  by  a  special  inducement,  that  the  Bank-[634]-ing 
Company  were  the  holders  of  the  bill  at  the  time  of  the  commencement  of  the  action, 
concluding  with  a  special  traverse  that  the  persons  unknown  were  at  that  time  the 
holders  thereof.]  Burroughs  v.  Hodgson  (9  Ad.  &  E.  499  ;  1  Per.  &  D.  32S),  shews 
that  a  traverse  must  be  so  taken  as  to  raise  a  material  issue,  and  one  which  will  be 
conclusive,  whether  found  for  the  plaintiff  or  the  defendant.  The  true  way  of 
replying  would  have  been,  that  the  plaintifl'  was  the  holder  of  the  bill,  without  this, 
that  the  persons  unknown  mentioned  in  the  plea  were  the  holders  thereof. 

LoKD  Abinger,  C.  B.     By  the  ingenuity  of  special  pleaders,  the  Courts  are  some- 
times placed  in  a  difficulty  in  coming  to  a  correct  conclusion  in  the  administration  of 
justice ;  and  when  such  is  the  case,  we  can  only  dispose  of  the  matter  in  the  way 
which  seems  to  us  to  be  most  in  accordance  with  the  established  rules  of  pleading. 
Whoever  really  understands  the  important  objects  of  pleading,  will  always  appreciate 
it  as  a  most  valuable  mode  of  furthering  the  administration  of  justice,  though  cases 
like  the  present  are  calculated  to  create  in  the  minds  of  persons  unacquainted  with  the 
science  but  a  mean  opinion  of  its  value.     In  the  present  case,  I  am  inclined  to  think 
that  the  replication  is  good.     I  consider  the  declaration  as  substantiallv  stating  that 
the  plaintiff  was  the  holder  of  the  bill  at  the  time  of  the  commencement  of  the  action. 
It  does  so  in  this  way  :  it  alleges  the  drawing  and  acceptance  of  the  bill,  that  it  came 
to  the  hands  of  the  plaintiff  by  indorsement,  and  that  it  was  afterwards  dishonoured  : 
that  is,  prima  facie,  a  statement  that  the  plaintiff  was  the  holder  of  the  bill  when  the 
action  was  commenced,  and  that  the  promise  of  the  defendant  was  to  pay  him  the 
amount.     That  being  the  case,  the  plaintiff  has  a  clear  title  to  recover,  unless  it  appeals 
that  at  the  time  of  the  action  brought  some  other  [635]  person  was  the  holder.     The 
bill  may  have  changed   hands  several  times   after  it  was  dishonoured  ;   but  if  the 
plaintiff  was  the  holder  at  the  time  of  action  brought,  that  is  enough.     Possibly  the 
holder  of  the  bill  at  the  time  it  was  dishonoured  may  have  returned  it  to  the  person 
from  whom  he  had  it,  and  so  it  may  have  come  back  to  the  plaintiff.     Now  the 
defendant  might  have  pleaded,  that,  at  the  time  of  the  commencement  of  the  suit,  the 
plaintitl'  was  not  the  holder  of  the  bill ;  instead  of  which  his  plea  is,  that  the  plaintiff 
indorsed  the  bill  to  persons  unknown,  who  at  the  commencement  of  the  action  were 
the  holders  thereof.     Now,  provided  it  appears  that  the  bill  was  indorsed  to  some 
other  person,  who  at  the  time  of  action  brought  was  the  holder  of  it,  the  fact  of  the 
name  being  unknown  is  immaterial.     The  material  averment  in  the  plea  then  is,  that 
the  persons  described  as  unknown  were  the  holders  of  the  bill  at  the  time  of  action 
brought.     The  plaintiff  in  his  replication  traverses  that  single  fact,  that  the  persons 
in  the  plea  mentioned  as  customers  of  the  Banking  Company  were  the  holders  of  the 
bill  at  the  commencement  of  the  suit.     It  was  contended  by  Mr.  Watson,  that  if  it 
appeared  at  the  trial  that  the  bill  was  in  the  hands  of  another  person  whose  name 
was  known  to  the  defendant,  the  plaintiff  would  be  entitled  to  a  verdict,  though  he 
had  no  right  to  recover  on  the  bill.     I  do  not  think  that  would  be  so,  because  the 
substance  of  the  issue  is,  not  whether  the  bill  was  in  the  hands  of  persons  uid<nown, 
but  whether  or  not  any  other  person  than  the  plaintiff  was  the  holder  of  it  when  the 
action  was  commenced.     Whether  or  not  the  name  was  known  to  the  defendant  is  an 
immaterial  fact ;  and  therefore,  if  it  be  shewn  that  any  other  person  was  the  holder 
of  the  bill,  the  substance  of  the  issue  is  proved.     I  think  Mr.  Eile's  argument  is 
correct,  that  if  a  plaintiff  in  his  replication  selects  one  of  many  facts  in  a  plea  for  the 
purpose  of  trying  the  issue,  and  it  is  found  for  him,  the  other  facts  must  be  consiflered 
as  expunged  from  the  re-[636]-cord.     The  allegation  in  this  plea  is,  that  the  bill  was 
in  the  hands  of  a  custon;er  of  the  plaintiff,  whose  name  was  unknown  to  the  defendant ; 
and  the  plaintiff's  reply  in  substance  is,  that  the  bill  was  not  in  the  hands  of  any 
customer  of  his.     Now  the  defendant,  having  put  his  defence  upon  that  issue,  has  no 
right  to  take  advantage  of  his  own  mode  of  tendering  it.     This  case  is  not  similar  to 
that    referred  to,  of   an   issue   joined    as  to   whether  an  award   was    made  on   the 
particular  day  alleged,  because  there  the  time  of  making  the  award  was  immaterial  ; 
but   here  the  allegation  that  the  Viill  was  in  the  hands  of  another  person  at  the  time 
of  action  brought  is  material.     If  the  plaintiff  had  replied  that  he  was  the  holder  of 
the  bill  at  the  time  of  action  brought,  without  this,  that  the  persons  mentioned  in  the 
pita  as  unknown  to  the  defendant,  or  any  other  person,  were  at  that  time  the  holders 
Ex.  Div.  VII.— 38* 
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thereof,  I  am  disposed  to  think  that,  according  to  the  strict  rules  of  pleading,  the 
replication  would  have  been  good. 

Alderson,  B.  I  think  the  replication  is  good.  If  the  defendant  chooses  to  state 
in  his  plea  the  fact  that  there  has  been  an  indorsement  of  the  bill  to  a  person  unknown, 
who  is  the  holder  thei'eof,  the  plaintiff  may  traverse  that  fact  in  the  terms  in  which 
it  is  alleged.  I  do  not  see  that  it  can  make  any  difference  whether  the  person  was 
known  or  not ;  because  the  material  averment  is,  that  the  person  stated  to  be  unknown 
was  the  holder  of  the  bill  when  the  action  was  brought.  If  inconvenience  results  to 
the  defendants  from  raising  an  issue  as  to  the  knowledge  of  the  person  holding  the 
bill,  that  is  their  own  fault.  If  the  defendants  had  pleaded  that  A.  B.  was  the  holder 
of  the  bill,  and  the  plaintiil'  had  denied  that  A.  B.  was  the  holder,  and  it  had  turned 
out  that  A.  B.  was  not  the  holder,  but  that  some  one  else  was,  the  defendants  would 
have  failed  altogether.  The  more  scientific  mode  of  replying  would  undoubtedly 
have  been  that  suggested  by  my  Lord  Chief  [637]  Baron,  namely,  by  stating,  as 
matter  of  inducement,  that  the  plaintifl',  at  the  time  of  action  brought,  was  the  holder 
■of  the  bill,  and  concluding  with  a  special  traverse  that  the  person  mentioned  in  the 
plea  was  the  holder  thereof.  If  the  replication  had  merel}^  alleged  that  the  plaintiff 
was  the  holder  of  the  bill,  that  would  have  been  bad,  as  being  an  argumentative 
denial  that  the  person  unknown  was  the  holder  ;  and  it  was  to  meet  a  difficulty  of 
this  description,  that  pleaders  in  former  times  adopted  the  form  of  a  special  traverse, 
in  which  they  stated  the  affirmative  matter  by  way  of  inducement,  and  added  the 
negative  in  the  words  of  the  plea.  Substantially  this  replication  is  the  same,  and 
the  formal  objection  cannot  be  taken  advantage  of  on  this  demurrer. 

GURNEY,  B.,  concurred. 

RoLFE,  B.  The  substantial  averment  in  this  plea  is,  that  the  plaintiff  indorsed 
<iway  the  bill,  and  that  it  is  outstanding  in  the  hands  of  a  third  person  ;  the  plaintiff 
takes  issue  upon  that ;  and  the  question  therefore  is,  whether  the  bill  was  outstanding 
at  the  commencement  of  the  suit.  The  plaintiff  takes  issue  upon  that  which  is  a 
substantial  part  of  the  defence.  I  concur  in  the  argument  of  Mr.  Erie,  that  if  one 
material  fact  is  found  against  the  defendants,  the  defence  fails  altogethei'. 

Judgment  for  the  plaintiff. 

[638]  Hutchinson  v.  Humbert.  Exch.  of  Pleas.  June  10,  1841. — A  judge's 
order  was  drawn  up  by  consent,  that,  upon  payment  of  the  debt  and  costs  on 
a  certain  day,  all  further  proceedings  should  be  staj^ed  ;  but  in  default  of  pay- 
ment, the  plaintiff  should  be  at  liberty  to  sign  judgment,  issue  execution,  and 
levy  the  debt  and  costs,  together  with  the  costs  of  execution,  sherifl's'  poundage, 
officers'  fees,  and  all  other  incidental  expenses.  Default  having  been  made,  and 
execution  issued  : — Held,  that  the  sheriff  could  not  levy,  nor  was  the  defendant 
liable  to  pay,  as  incidental  expenses,  the  costs  of  a  rule  to  return  the  writ. 

[S.  C.  1  Dowl.  (N.  S.)  78  ;  10  L.  J.  Ex.  418 ;  5  Jur.  732.] 

A  Judge's  order  had  been  drawn  up  by  consent  of  the  parties  to  this  cause,  that, 
upon  payment  of  the  debt  and  costs  on  the  .SOth  of  April,  1841,  all  further  proceedings 
should  be  stayed,  but  in  default  of  payment,  that  the  plaintiff'  should  be  at  liberty  to 
sign  judgment  for  the  debt  and  costs,  and  to  levy  the  same,  together  with  the  costs  of 
execution,  sheriffs'  poundage,  officers'  fees,  "and  all  other  incidental  expenses." 
Default  having  been  made  in  the  payment,  judgment  was  signed,  and  a  writ  of  fieri 
facias  issued  into  Middlesex,  which  was  returned  nulla  bona.  A  testatum  fieri  facias 
was  then  issued  into  London,  under  which  a  seizure  was  made ;  but  the  sheriffs 
leturned  that  the  goods  remained  in  their  hands  for  want  of  buyers,  and  a  writ  of 
venditioni  exponas  was  thereupon  issued.  Each  of  these  writs  was  made  returnable 
"  immediately  after  the  execution  thereof,"  and  was  indorsed  to  levy,  in  addition  to 
the  amount  of  the  judgment,  a  certain  sum  for  the  costs  of  execution,  besides  sheriffs' 
poundage,  officers'  fees,  and  all  other  incidental  expenses.  A  rule  to  return  each  of 
the  above  writs  was  taken  out  and  served  on  the  sheriffs.  The  plaintiff  claimed,  over 
and  above  the  debt  for  which  the  judgment  was  signed  and  the  costs  of  the  several 
writs,  the  costs  of  the  above  rules  to  return  the  writs,  which  the  sheriffs  thought  they 
were  not  authorized  to  levy. 

Lush  now  moved  for  a  rule,  calling  on  the  sheriffs  of  London,  or  the  defendant,  to 
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shew  cause  why  those  costs  should  not  be  paid  to  the  plaintiff  out  of  the  monies 
levied.  It  is  clear  from  the  terms  of  the  order,  that  the  intention  of  the  parties  was 
to  indemnify  the  plaintiff  against  all  costs  and  expenses  which  he  might  properly  and 
necessarily  incur  for  the  recovery  of  his  debt.  The  writs  being  returnaljle  immedi- 
ately after  execution,  it  was  necessary  to  rule  the  [639]  sheriff  to  return  them,  in 
order  to  compel  him  to  execute  them,  and  to  fix  the  date  of  the  return.  That  is  the 
invariable  practice,  and  the  Courts  have  so  far  recognised  it  as  to  allow  the  sheriff  a 
fee  upon  the  lodging  of  such  rule  in  the  ottice.((i)  Those  rules  may  therefore  be 
considered  as  part  of  the  execution,  and  the  costs  of  them  were  therefore  necessarily 
incurred.  The  expression  "  incidental  expenses  "  can  have  no  meaning,  unless  it  be 
held  to  include  such  expenses  as  these.  [Alderson,  B.  .May  it  not  mean  the  expenses 
which  the  sheritl'  is  put  to  in  keeping  possession  of  the  goods  and  selling .']  Those 
the  sheriff  had  already  a  right  to  levy  by  statute.  The  clause  as  to  incidental  expenses 
is  clearly  inserted  for  the  benefit  of  the  plaintiff',  not  of  the  sheriff'.  The  latter  is  now 
in  all  cases  entitled  to  his  lawful  expenses.  [Gurney,  B.  How  can  the  defendant  be 
called  upon  to  pay  the  costs  of  compelling  the  sherifi'  to  do  his  duty  ?]  By  consenting 
to  the  terms  of  the  order,  the  defendant  has  undertaken  that  those  costs  shall  be 
levied  in  return  for  the  indulgence  granted  him.  [Alderson,  B.  I  do  not  see  how 
you  can  call  upon  the  sheriff"  to  levy  a  sum  which  is  not  indorsed  upon  the  writ.] 
The  amount  could  not  be  indorsed  upon  the  writ,  as  it  was  not  known  when  the  writ 
issued  that  the  rules  would  be  required. 

Alderson,  B.  Unless  these  expenses  are  incidental  to  the  execution,  the  sheriff 
has  no  power  to  levy  them.  I  do  not  see  how  they  can  be  considered  as  incidental  to 
the  execution.  If  the  sheriff  had  levied  more  than  the  amount  of  the  debt  and  costs 
and  the  expenses  of  the  execution,  he  would  be  liable  to  be  called  upon  to  pay  back 
the  surplus  to  the  defendant.  I  do  not  see  how  the  defendant  can  be  made  to  pay 
them  unless  he  enters  into  a  specific  undertaking  to  that  effect;  he  is  bound  only  to 
pay  such  expenses  as  the  sheriff'  is  authorized  to  levy. 

[640]  GuRXEY,  B.  The  Master  informs  us  that  the  practice  is  not  to  require 
defendants  to  pay  costs  of  this  description. 

Rule  refused. 


MoNDEL «;.  Steele.  Exch.  of  Pleas.  June  10,  1841. — The  venue  may  be  changed 
in  an  action  on  a  written  contract  which  is  to  be  performed  in  a  particular  place, 
and  for  the  breach  of  which  the  cause  of  action  arises  wholly  in  one  county  ; 
and  semble,  that  it  may  be  so  changed  in  all  actions  on  contracts,  though  in 
writing,  except  on  specialties,  bills,  and  notes. 

[S.  C.  1  Dowl.  (N.  S.)  155;  11  L.  J.  Ex.  91.     See  p.  300,  ante,  and  p.  85S,  post.] 

This  was  an  action  of  assumpsit  upon  a  contract  to  build  a  ship  for  the  plaintiff  at 
Liverpool ;  and  it  appeared  upon  the  face  of  the  declaration,  that  the  contract  declared 
on  was  in  writing.  The  venue  was  laid  in  London,  and  the  defendant  changed  it  to 
Liverpool  upon  the  common  affidavit.  An  order  had  been  made  by  Patteson,  J.,  at 
chambers,  for  setting  aside  the  rule  to  change  the  venue,  on  the  ground,  that,  the 
declaration  Ijeing  upon  a  contract  in  writing,  the  venue  could  not  be  changed  on 
the  common  affidavit.  A  rule  nisi  having  been  obtained  Ijy  Cresswell  to  set  aside 
that  order, 

Cleasby  shewed  cause  in  Easter  Term.  The  venue  cannot  be  changed  upon  the 
common  affidavit,  where  the  action  is  upon  a  written  instrument.  It  is  true,  that,  in 
Slade  V.  Tniv  (1  C.  A;  M.  3s4),  it  was  changed  in  an  action  upon  a  written  agreement 
to  pay  a  sum  of  mone}'  on  a  day  certain,  and  if  not  then  paid,  to  secure  the  same  by 
mortgage.  But  there  the  action  could  not  be  said  to  l)e  brought  upon  the  written 
instrument :  the  writing  was  more  in  the  nature  of  an  admission  that  the  sum 
mentioned  would  be  payable  on  the  day  named.  It  was  like  the  case  of  an  I  O  U, 
in  which,  though  the  instrument  is  in  writing,  it  has  always  been  usual  to  permit 
the  venue   to   be  changed:    l!uln'rt-<  v.    JViviht  (1   Tyr.   532;  1   Cr.  &  J.  547).     In 

(a)  See  the  table  of  fees  made  pursuant  to  1  Vict.  c.  55. 
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neither  of  those  cases  does  the  declaration  appear  to  have  been  framed  upon  the 
written  [641]  instrument :  indeed,  in  the  last  named,  it  could  not  be  so.  In  Morrice  v. 
Hurry  (7  Taunt.  306),  the  Couit  refused  to  change  the  venue  in  an  action  of  assump- 
sit upon  a  charterparty ;  and  in  IVhitburn  v.  Staines  (2  Bos.  &  P.  355),  they 
refused  to  change  it  in  an  action  on  an  award,  though  the  declaration  contained  the 
common  counts.  With  lespect  to  instruments  under  seal,  the  reason  given  for  not 
changing  the  venue  is,  that  they  are  bona  notabilia  where  the  deed  is  ;  but  that 
cannot  be  the  true  ground,  for  the  venue  cannot  be  changed  in  actions  upon  bills  of 
exchange,  with  respect  to  which  a  different  rule  prevails  as  to  where  they  are  bona 
notabilia.  The  dictum  of  Bayley,  B.,  in  Roberts  v.  If'riijht,  "  that  the  Court  will  not 
refuse  to  change  the  venue  upon  every  written  instrument  not  under  seal,  though  it 
will  not  be  changed  in  an  action  on  a  promissory'  note  or  bill  of  exchange,  unless 
special  ground  be  shewn  on  affidavit,"  must  not  be  taken  literally,  for  it  would  extend 
to  charterparties  and  policies  of  insurance,  in  which  it  has  been  held  that  the  venue 
cannot  be  changed.  [Parke,  B.  The  6  Ric.  2,  c.  2,  abated  the  writ  where  it  appeared 
that  the  contract  was  made  in  a  different  county  than  that  laid  in  the  declaration. 
After  the  pasiiing  of  the  4  Hen.  4,  c.  18,  it  appears  to  have  been  the  practice  to  swear 
attornies  as  to  the  venue  being  hiid  in  the  county  in  which  the  contract  was  made 
(see  Att.-Gen.  v.  Lord  ChvrchiU,  S  M.  &  W.  193).  Then  there  was  a  rule  of  Court 
obliging  parties  so  to  lay  the  venue.  According  to  Blaekstone  (3  Comm.  294),  the 
practice  of  changing  the  venue  first  began  in  the  reign  of  James  the  First.] 

Cresswell,  in  support  of  the  rule.  It  is  dilBcult  to  reconcile  the  cases  with  any 
pi  inciple.  A  bond  is  a  debt  every  where,  and  so  also  is  a  bill  of  exchange  or  promissory 
note :  the  person  liable  upon  those  instruments  contracts  [642]  to  pay  iu  one  place 
as  well  as  another,  and  no  locality  can  attach  to  them  ;  therefore,  the  venue  cannot 
be  changed,  because  the  defendant  cannot  properly  say  that  the  cause  of  action  arose 
in  one  place  more  than  another.  Another  class  of  cases  is  that  of  policies  of  assurance 
and  charter-parties  ;  but  there,  if  the  contract  be  made  or  is  to  be  performed  out  of 
the  kingdom,  it  cannot  be  said  to  belong  to  any  particular  county,  and  one  can  under- 
stand why  the  venue  should  not  be  carried  by  the  defendant  to  any  particular  county. 
The  present  case  is  a  contract  to  build  a  ship  at  Liverpool,  and  as  the  contract  must 
be  performed  there,  it  is  equally  local  in  its  nature  with  any  case  that  can  be  put. 
The  cases  cited  on  the  other  side,  in  which  the  Court  refused  to  allow  the  venue  to 
be  changed,  ai'e  distinguishable,  for  in  none  of  them  was  the  contract  to  be  performed 
in  a  particular  place. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  In  this  case  my  Brother  Patteson  made  an  order  setting  aside  a  rule 
to  change  the  venue  on  the  common  affidavit,  in  an  action  on  a  written  contract  to 
build  a  ship  for  the  plaintiff"  at  Liverpool.  It  was  stated  that  the  learned  Judge 
intimated  his  opinion,  after  looking  through  the  cases,  that  the  result  of  them  appeared 
to  be,  that  the  venue  could  not  be  changed  in  any  action  on  a  contract  appearing  by 
the  declaration  to  be  in  writing.  A  rule  nisi  was  obtained  to  set  aside  this  order, 
and  in  the  course  of  the  last  term  the  case  was  fully  argued,  and  the  several  authorities 
brought  before  us  ;  and  we  are  of  opinion  that  in  this  case  the  venue  may  be  changed, 
and  that  upon  the  common  affidavit,  and  that  this  rule  ought  to  be  absolute. 

The  history  of  the  practice  of  changing  the  venue  is  given  by  Blaekstone,  J.,  in 
2  Bl.  1032.  It  began  as  early  as  the  reign  of  James  I.,  and  was  founded  on  the  equity 
of  the  [643]  statutes  6  Rich.  2,  c.  2,  and  4  Hen.  4,  c.  18,  which  statutes  were  passed 
iu  order  to  confine  actions  of  a  transitory  nature  to  their  own  counties.  The  first 
exception  to  the  right  which  the  defendant  has  to  change  the  venue,  was  in  the  cases 
of  specialties,  which  have  their  binding  effect  by  viitue  of  the  instrument  alone,  and 
are  bona  notabilia  where  they  happen  to  be.  Bills  of  exchange  and  promissory  notes 
were  afterwards  put  on  the  same  footing ;  presumably,  because  they  were  considered 
as  being  in  the  nature  of  specialties,  for  in  Holcroft  v.  CoUvxd,  (1737),  in  the  K.  B. 
(Andr.  65),  Chappie,  J.,  assigned  that  as  one  ground  for  refusing  to  change  the  venue  ; 
and  in  Pinkney  v.  Collinx  (1  T.  R.  571),  Gibbs  stated  arguendo,  that  the  reason  of  the 
exception  as  to  bills  and  notes  was,  that  they  were  bona  notabilia  where  they  happened 
to  be.  This  was  certainly  a  mistake  {Yeomans  v.  Bradshazv,  Carth.  373,  8  W.  3), 
though  it  may  have  been  the  reason  for  the  practice  :  but  on  whatever  ground  it  has 
been  adopted,  the  practice  has  certainly  been  established  for  more  than  a  century 
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in  C.  P.,  but  for  a  less  time  ('/)  in  K.  B.,  not  to  allow  the  venue  to  be  changed  in 
actions  on  specialties,  bills  of  exchange,  or  notes.  But  the  instances  of  exempting 
plaintiffs  in  actions  of  assumpsit  on  other  written  instruments  from  the  obligation  of 
suing  in  the  proper  count}',  are  comparatively  few  and  recent.  Onlv  two  have  been 
cited.  In  one,  JJliithurn  v.  Staines  (2  Bos.  &  P.  355),  the  Court  seems  to  have  considered 
that  in  an  action  of  assumpsit  on  an  award,  the  venue  could  not  be  changed  ;  but  the 
point  was  not  decided,  for  the  Court  offered  to  grant  a  rule.  In  Morricc  v.  Hiirri/ 
(7  Taunt.  306),  the  Couit  of  Common  Pleas,  on  the  authority  of  the  last-mentioned 
ease,  and  apparently  without  much  argument,  held  that  the  same  rule  must  prevail  in 
an  action  on  a  charter-party.  But  in  the  case  of  Shuh  v.  [644]  Trcw  (1  C.  &  M.  584),  in 
this  Court,  in  the  year  1832,  the  venue  was  changed  on  a  written  instrument,  containing 
a  promise  to  pay  to  the  plaintiff:  and  Lord  Lyndhurst  stated,  "that  the  rule  was, 
that  the  venue  could  not  be  changed  in  actions  on  instruments  under  seal,  but  that 
there  were  many  instances  in  which  the  venue  has  been  changed  in  actions  on  written 
contracts."  hi  Rohertx  v.  Jfrir/lil  (1  C.  &  J.  547  ;  1  Tyr.  532),  the  venue  was  changed 
on  an  I  O  IT.  Whethei'  in  both  or  either  of  these  cases  the  declaration  stated  the 
instrument  to  be  in  writing,  does  not  appear;  probably  not:  but  that  circumstance 
appears  to  us  to  make  no  other  difference  than  this — that  an  affidavit  is  thereby 
rendered  necessary  of  the  nature  of  the  action,  in  order  to  dischai-ge  the  rule  to  change 
the  venue,  which  is  not  the  case  where  the  instrument  appears  on  the  face  of  the 
declaration  to  be  in  writing. 

In  this  state  of  the  authorities,  we  think  that  it  cannot  be  laid  down  as  a  general 
proposition  that  the  venue  is  not  to  be  changed  in  actions  on  contracts  appearing  hy 
the  declaration  to  be  in  writing.  There  does  not  seem  to  be  any  principle,  and  but 
little  precedent,  in  support  of  so  extensive  an  exception  to  a  general  rule,  which,  in 
conformity  with  the  statute  law,  is,  that  actions  should  be  tried  where  the  causes  of 
action  arise  :  and  the  exceptions  to  that  rule  should  not  be  too  readily  extended.  We 
think  that  in  all  actions  on  contracts,  though  in  writing,  except  on  specialties,  bilLs, 
and  notes,  the  venue  may  be  changed  upon  the  usual  affidavit  being  made.  At  all 
events,  it  may  be  changed  in  an  action  on  such  a  contract  as  this,  which  is  to  be 
performed,  not  any  where,  but  in  a  particular  place,  and  for  the  breach  of  which  the 
cause  of  action  arises  wholly  in  one  county.  We  are  therefore  of  opinion  that  the 
rule  must  be  absolute. 

Rule  absolute. 

[645]  Webb  v.  James  and  Others.  Exch.  of  Pleas.  June  11,  1841. — The  stat. 
8  &  9  AVill.  3,  c.  11,  s.  8,  does  not  authorize  the  assignment  of  breaches  in  a 
replication  which  traverses  a  material  averment  in  the  plea. — In  debt  on  bond, 
the  defendant,  after  setting  out  the  condition  of  the  bond  on  oyer,  pleaded  per- 
formance of  part  of  the  condition  only,  and  matter  of  excuse  for  non-performance 
of  the  residue  : — Held,  that  the  replication,  which  commenced  by  assigning  a 
breach  which  would  have  been  a  good  answer  to  the  plea  at  common  law,  and 
then,  as  a  necessary  introduction  to  the  assignment  of  other  breaches,  proceeded 
to  traverse  the  matter  of  excuse,  was  bad,  on  the  ground  that  the  statute  does 
not  authorize  any  double  pleading,  except  the  multiplication  of  such  breaches  as 
could  have  been  properly  assigned  at  common  law  : — Held,  also,  that  a  replication 
traversing  the  matter  of  excu.se,  though  affirmative,  properly  concluded  to  the 
country,  without  assigning  a  breach. 

[S.  C.  1  Dowl.  (N.  S.)  36  ;  11  L.  J.  Ex.  38      For  proceedings  on  demurrer,  see 
7  M.  &  W.  279  ;  151  E.  R.  771  (with  note).] 

Debt  on  bond.  The  defendants  craved  oyei'  of  the  bond,  which  was  set  out,  and 
was  as  follows : — "  Know  all  men  by  these  presents,  that  we,  Henry  James,  of  the 
county  of  the  borough  of  Carmarthen,  victualler,  William  Morgan,  of  the  same  place, 
currier,  and  .John  Lewis,  of  the  same  place,  tinilfer-merchant,  are  jointly  and  severally 
held  and  firmly  bound  to  Thomas  Taylor  Webb,  of  &(:.,  the  treasurer  appointed  by 
the  commissioners  acting  under  and  by  virtue  of  an  act  made  and  passed  in  the  32nd 
yeai-  of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled,  &c.,  in  the 

(d)  Not  established  in  1751.     See  Kirk  v.  Broad,  Sayer,  7. 
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penal  sum  of  £250,  to  he  paid  to  the  said  Thomas  Taylor  Webb,  as  such  treasurer  as 
aforesaid,  and  his  successors  for  the  time  being  ;  for  which  paj'ment  to  be  well  and 
faithfully  made,  we  bind  ourselves  jointly,  and  each  of  us  bindeth  himself  severally, 
and  our  and  each  of  our  heirs,  executors,  and  administrators,  firmlv,  by  these  presents, 
sealed,  &e."  The  defendants  also  craved  oyer  of  the  condition  of  the  bond,  which  was 
as  follows: — "Whereas,  in  and  by  the  above-mentioned  act,  it  was  amongst  other 
things  enacted,  that  the  commissioners  therein  mentioned,  or  any  five  or  more  of 
them,  should  and  might  from  time  to  time  nominate,  constitute,  and  appoint  one  or 
more  treasurer  or  treasurers,  clerk  or  clerks,  surveyor  or  surveyors,  and  such  collectors 
of  the  rates  thereinaftei'  mentioned,  and  such  other  officers  as  they  should  find  neces- 
sary for  the  execution  of  the  said  act,  and  might  from  time  to  time  remove  and  dis- 
place all  or  any  of  them,  and  nominate  and  appoint  such  other  person  or  persons  in 
the  room  of  him  or  them  who  should  be  so  removed  ;  and  that  the  said  commissioners 
should  and  might,  and  they  were  thereby  authorized  and  required  [646]  to  take  such 
security  from  time  to  time,  for  the  due  execution  of  the  said  offices  respectivel}',  as 
the  said  commissioners  should  think  proper:  And  whereas  the  said  Henry  James  hath 
been  duly  elected  and  appointed  a  collector  of  the  rates  due  and  payable  under  and 
by  virtue  of  the  said  act,  and  hath  been  called  upon  to  give  security  for  the  due 
performance  of  the  said  otfice  of  collector  of  the  rates  :  now  the  condition  of  the  above- 
written  obligation  is  such,  that  if  the  above-bounden  Henry  James  shall  from  time  to 
time  and  at  all  times  during  the  continuance  of  the  said  appointment,  or  of  any 
future  appointment  or  appointments  of  him  as  collector  as  aforesaid,  well  and  faith- 
fully collect  and  get  in  all  such  rates  as  he  may  be  directed  to  demand  and  obtain  bj' 
virtue  of  his  said  office,  and  do  and  shall  deliver  to  the  said  treasurer  all  books  and 
papers,  and  a  true  and  perfect  account  in  writing  of  all  matters  and  things  committed 
to  his  charge  by  virtue  of  the  hereinbefore  recited  act,  and  also  of  all  monies  which 
shall  have  been  by  him  received  by  virtue  and  for  the  purposes  of  the  said  act,  and 
shall  and  do  pay  all  such  monies  as  shall  have  been  received  by  him  to  the  said  Thomas 
Taylor  Webb,  or  his  successors  as  treasurers  for  the  time  being,  acting  by  virtue  of 
the  said  act,  relative  to  the  collectorship  of  the  said  rates ;  then  this  obligation  to  be 
void,  or  otherwise  to  be  and  remain  in  full  force  and  effect."  The  defendants  then 
pleaded — 

First,  non  est  factum. 

Secondly,  that  there  was  not  any  other  or  future  appointment  of  him  the  said 
Henry  James,  as  collector  as  afoi'esaid,  except  the  appointment  in  the  condition 
mentioned  ;  and  that  he  did  from  time  to  time  and  at  all  times  during  the  continuance 
of  the  said  appointment  in  the  said  condition  mentioned,  well  and  faithfully  collect  all 
such  rates  as  he  was  directed  to  demand  and  obtain  by  virtue  of  his  said  office,  and 
did  deliver  to  the  said  treasurer  all  books  and  papers,  and  a  true  and  perfect  account 
in  writing  of  all  matters  and  things  committed  to  his  charge  by  [647]  virtue  of  the 
act  recited  in  the  said  condition,  and  also  of  all  monies  which  were  by  him  received  by 
virtue  and  for  the  purposes  of  the  said  act,  and  did  pay  all  such  monies  to  the  said 
T.  T.  Webb,  according  to  the  said  condition.     Verification. 

Thirdly,  the  defendants  say,  that  there  was  not  any  other  or  future  appointment 
of  him  the  said  Henry  James  as  collector  as  aforesaid,  except  the  said  appointment  in 
the  said  condition  mentioned  ;  and  that  during  the  continuance  of  the  said  appoint- 
ment, no  rate  was  made  or  in  any  way  existed,  which  he  the  said  Henry  James  could 
legally,  or  according  to  law,  collect  and  get  in,  or  could  legally,  or  according  to  law, 
demand  or  obtain  by  virtue  of  his  said  offices  ;  and  that  he  did  not  at  any  time  during 
the  continuance  of  his  said  appointment  legally  I'eceive  any  money  by  virtue  or  for 
the  purposes  of  the  said  act,  or  relative  to  the  collectorship  of  the  said  rates  ;  and 
that  he  did  from  time  to  time,  during  the  continuance  of  the  said  appointment,  deliver 
to  the  said  treasurer  all  books  and  papers,  and  a  true  and  perfect  account  in  writing, 
of  all  matters  and  things  committed  to  his  chaige  by  virtue  of  the  act  recited  in  the 
said  condition.     Verification. 

Eeplication  to  the  first  plea,  joinder  in  issue  ;  and  to  the  second  plea,  that  the  said 
Henr}'  James  did  not,  during  the  continuance  of  the  said  appointment,  deliver  to  the 
said  treasurer  a  true  and  perfect  account  in  writing  of  all  the  monies  which  were  by 
him  received  by  virtue  and  for  the  purposes  of  the  said  act  in  the  said  writing 
obligatory  mentioned,  and  in  the  said  condition  referred  to ;  but  on  the  contrary 
thereof,  the  plaintiff  says,  that  the  said  Henry  James  continued  to  be  and  to  act  as 
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such  collector  as  aforesaid,  under  and  by  virtue  of  his  said  appointment  in  the  said 
condition  mentioned,  and  at  the  time  of  making  the  said  writing  obligatory  existing, 
for  a  long  time,  to  wit,  from  the  16th  of  March,  1838,  to  the  7th  of  March,  1839; 
and  divers  sums  of  money,  amounting  in  the  whole  to  a  certain  large  sum,  to  wit,  the 
sum  of  £1000,  were,  during  [648]  the  continuance  of  the  said  appointment  of  the  said 
Henry  James,  and  after  the  making  of  the  said  writing  obligatory,  to  wit,  on  &c., 
and  on  divers  other  days  and  times  between  that  day  ami  the  said  7th  day  of  March 

1839,  received  by  the  said  Henry  James,  as  such  collector  as  aforesaid,  and  by  virtue 
and  for  the  purposes  of  the  said  act :  yet  the  said  Henry  James  did  not  deliver  to  the 
said  plaintiff',  who,  duiing  all  the  time  aforesaid  was,  and  thence  hitherto  hath  been, 
such  treasurer  as  aforesaid,  any  account  of  the  said  monies  so  by  him  the  said  Henry 
James  received.  The  replication  then  assigned  three  other  breaches.  The  second 
was,  that  there  was  a  suhsequent  appointment  after  the  e.xpiration  of  the  first,  under 
which  the  said  Henry  James  acted  from  the  7th  of  March,  1839,to  the  1st  of  January, 

1840,  and  received  monies  amounting  to  the  sum  of  £1000  ;  yet  that  he  delivered  no 
account  of  the  same.  The  third  was,  that  he  did  not  pay  over  all  monies  received  by 
him  to  the  plaintitt'  according  to  the  condition,  but  on  the  contrary,  divers  sums  of 
money,  amounting  tVc,  were,  during  the  continuance  of  the  last-mentioned  appoint- 
ment, received  by  him,  which  he  did  not  pay  over.  And  the  fourth  was,  that  there 
was  a  subsequent  appointment  of  James,  during  which  he  received  money  and  did  not 
pay  it  over ;  concluding  with  a  veritication. 

Keplication  to  the  third  plea,  that  there  was  another  and  future  appointment  of 
the  said  Henry  James  as  collector  as  aforesaid,  besides  and  subsequent  to  the  said 
appointment  in  the  said  condition  mentioned ;  that  is  to  say,  a  certain  appointment 
of  the  said  Henry  James  as  such  collector  as  aforesaid,  made,  to  wit,  on  the  7th  day 
of  March,  1839,  by  more  than  live,  to  wit,  by  seven  of  the  said  commissioners  as  in 
the  said  act  mentioned  ;  concluding  to  the  country. 

Special  demurrer  to  the  replication  to  the  second  plea,  assigning  the  following 
causes  :  that  the  plaintiff'  has  not  only  assigned  or  suggested  several  breaches  of  the 
con-[649]-dition  hy  four  distinct  assignments,  as  though  he  were  thereby  pleading  in 
pursuance  of  the  statute  8  it  9  W.  3,  but  also,  in  course  of  the  third  and  fourth  of 
those  assignments  respectively,  has  severally  pleaded  a  matter  wholly  diff'crent  in  its 
nature  from  such  assignments,  namely,  that  there  was  a  future  appointment  besides 
the  appointment  in  the  condition  mentioned,  which  is  inconsistent  with  the  averment 
in  the  second  plea  that  there  was  no  such  future  appointment,  and  is  in  eff'ecta  traverse 
of  the  same  ;  whereas,  liy  the  proper  rule  of  pleading,  if  the  plaintiff'  in  his  replication 
denies  the  truth  of  this  averment  in  the  second  plea,  or  pleads  matters  inconsistent 
therewith,  he  .should  have  pleaded  in  denial  or  traversed  it  by  his  replication,  and, 
after  an  issue  joined  on  that  matter,  he  should  have  proceeded  to  suggest  breaches  on 
the  record  pursuant  to  the  statute.  And  that  the  plaintiff  cannot  by  law  incorporate 
such  denial  or  traverse,  and  such  suggestion  or  assigimrent  of  breaches,  in  one  replica- 
tion, as  he  has  in  eff'ect  attempted  to  do.  And  that  if  the  replication  is  to  be  regarded 
as  a  denial  or  traverse  at  common  law  of  the  averment  in  the  second  plea,  that  there 
was  no  other  or  future  appointment,  such  replication  is  double,  by  reason  of  also 
traversing  the  other  material  allegations  in  the  said  plea,  namely,  the  delivery  of  true 
accounts  and  payments  over  of  all  monies  according  to  the  condition  of  the  bond  ; 
and  that  if  the  said  leplication  is  to  be  regarded  merely  as  a  replication  assigning 
several  breaches  under  the  statute,  it  is  also  doulile  in  this,  that  although  the  statute 
allows  several  breaches  to  be  assigned  by  the  plaintiff',  it  does  not  allow  him  to  assign 
several  breaches  by  his  replication,  and  also  in  the  same  replication  to  deny  a  material 
allegation  in  the  plea,  or  to  plead  a  matter  inconsistent  therewith  ;  and  further,  that 
the  allegation  in  the  second  and  fourth  assignments  of  breaches  of  the  other  and 
future  appointments  of  the  said  Henry  James,  being  inconsistent  with  the  material 
allegation  [650]  in  the  second  plea,  that  there  was  no  such  appointment,  the  plaintiff' 
was  bound  to  traverse  it,  which  if  he  has  not  done  in  this  replication,  it  is  therefore 
bad  ;  but  if  he  has  in  eff'ect  so  done,  then  the  replication  is  bad  by  reason  of  incor- 
porating such  traverse  with  the  assignment  or  suggestion  of  breaches  under  the 
statute,  and  for  concluding  the  same  with  a  verification,  and  not  to  the  countr}'. 

The  defendant  also  dennirred  specially  to  the  re[)lication  to  the  third  plea,  on  the 
ground  that  it  ought  to  have  concluded  with  a  verification,  and  not  to  the  country. 

Joinder  in  demurrer. 
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E.  V.  Williams,  in  support  of  the  demurrer.     The  objection  to  the  replication  to 
the  second  plea  is,  that  it  traverses  the  averment  in  the  plea,  that  there  was  no  other 
or  future  appointment,  and  also  assigns  breaches,  which  are  alleged  to  have  occurred 
under  a  future  appointment.     The  plaintiff  should   have  traversed  the  averment  in 
the  plea,  and  if  that  were  found  for  him,  he  might  then  have  suggested  breaches  on 
the  record.     Before  the  passing  of  the  stat.  8  &  9  Will.  3,  c.  11,  s.  8,  in  an  action  on 
a  bond,  subject  to  a  condition,  if  the  defendant  pleaded  a  plea,  and  the  plea  and  the 
answer  to  it  were  of  such  a  nature  that  the  plaintiff  could  reph'  by  traversing  some 
allegation  in  the   plea,  without  assigning  a  breach  of  the  condition,  he  did  so  ;  and 
if  the  traverse  was  found  for  him,  he  had  judgment  in  the  whole  sum  in  which  the 
defendant  was  bound  ;  as,  for  instance,  where  there  was  a  plea  of  non  est  factum,  or 
a  release,  or  that  the  performance  had  become  impossible  by  the  act  of  God,  or  of 
law,  or  of  the  obligee.     But  there  were  certain  pleas  which  the  plaintiff  could  not 
traverse  without  assigning  a  breach,  as,  for  instance,  the  plea  of  non  damnificatus. 
In  such  cases  the  plaintitt  was  compelled  to  assign  a  breach  of  the  condition  :  he 
could,   however,   assign    but  one ;  if    he   assigned  more,   the   pleading  was   bad  for 
duplicity  ;  because,  if  he  proved  but  one  [651]  breach,  he  had  damages  for  the  whole 
sum.     This  being  so,  the  stat.  8  &  9  Will.  3,  e.   11,  s.  8.  was  passed.     But  the  rules 
of  pleading  remain  the  same,  except  so  far  as  they  were  altered   by  the  terms  and 
effect  of  the  statute.     Now  the  effect  of  the  statute  is,  that  where  the  plea  is  such 
that,  at  common  law,  the  plaintiff  must  have  assigned  a  breach  in  his  replication — for 
instance,  in  the  case  of  a  plea  of  general  performance — he  may  now  assign  as  many 
breaches  as  he  pleases ;  and  though  he  has  judgment  for  the  whole,  he  can  only  take 
out  execution  to  the  amount  of  the  damages  assessed  on  such  breaches.     But  what  is 
to  be  done  when  the  plea  contains  an  allegation  which  the  plaintiff  wishes  to  traverse, 
and  which  if  he  had  travcFsed  at  common  law  he  need  not  have  assigned  a  breach, 
such  as  non   est  factum  ;     The  statute  does  not  provide  for  such  a  case  in  express 
terms  ;  for  the  cases  contemplated  are  obviously  confined  to  those  where  the  plaintiff 
could  have  assigned  breaches  at  common  law,  or  where  judgment  is  given  for  the 
plaintiff  by  default.     This  gave  rise  to  doubts  (see   1    Wms.  Saund.  586)  as  to  the 
proper  course  to   be    pursued  ;  but    those  doubts  were    cleared  up  by  the  case   of 
EthcTsey  v.  Jackson  (8  T.  E.  25-5),  which  decided  that  the  proper  course  is  to  traverse 
the  plea,  and  suggest  breaches  on  the  roll  by  a  separate  suggestion.     The  condition 
of  the  bond  was  there  set  out  on  oyer.     Suppose  the  defendant  had  there  pleaded 
a  release  or  an  excuse  for  non-performance,  the  plaintiff  must,  on  the  principle  of  that 
decision,  have  traversed   the  matter  of  fact,  and   entered  a  separate   suggestion   of 
breaches  :  Homfniy  v.  Ruihy  (5  M.  &  Selw.  60).     He   surely  could  not  have  denied 
the  release  by  his  replication,  and  in  the  same  replication  assigned  breaches,  and  con- 
cluded the  whole  to  the  Court,  instead  of  concluding  with  a  traverse  to  the  country. 
Be  La  Rue  v.  Sietvart  {2  N.  R.  362).     This  case  is  the  same  in  princi-[652]-ple,  foi-  it 
can  haidly  make  any  difference  what  the  particular  traverse  taken  on  the  plea  is,  if 
it  be  of  the  kind  of  traverse  which  would  have  been  taken  at  common  law  without 
assigning  a  breach.     Had  this  case  been  as  at  common  law,  the  plaintiff,  by  travers- 
ing that  there  was  no  future  appointment,  completely  answers  the  plea,  and,  if  he 
had  succeeded  on  that  plea,  would  hare  had  judgment  for  the  whole  penalty.     It 
does  not  lie  in  the  plaintiff"  to  deny  this  ;  but  it  is  unimportant  to  the  defendant 
whether  he  does  or  not ;  for  if  he  does,  the  replication  to  the  third  plea  would  be  bad 
on  general  demurrer,  for  not  assigning  a  breach.     Assuming,  then,  that  the  case  does 
not  fall  within  the  class  of  cases  in  which  no  assignment  of  breaches  was  necessary  at 
common  law,  the  proper  course  was,  not  to  mix  up  the  traverse  with  the  assignment 
of  breaches,  and  conclude  to  the  Court,  but  to  have  tiva^-ersed  the  matter  of  fact,  to 
have  concluded  to  the  country,  and  to  have  entered  a  distinct  suggestion  of  breaches. 
It  was  not  the  intention  of  the  statute  that  the  plaintiff'  should  reply  double,  in  any 
other  sense  than  that  of  assigning  breaches  for  the  purpose  of  ascertaining  the  actual 
damage  sustained,  which  the  plaintiff  must  do  where  the  defendant  pleads  perform- 
ance of  the  condition.     The  defendant,  by  this  double  replication,  is  driven  to  admit 
either  the  allegation  of  the  future  appointment,  or  else  the  assignment  of  breaches  ; 
whereas  he  is  entitled  to  join  issue  on  the  matter  of  fact,  without  being  obliged  to 
plead  to  the  suggestion  at  all.     [Lord  Abinger,  C.  B.     It  appears  to  me  that  the 
statute  gives  the  plaintiff  the  power  of  setting  forth  as  many  Isreaches  as  he  thinks 
tit,  and  the  defendant  the  power  of  answering  them.]     It  is  admitted  that  that  is  so. 
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if  the  replication  only  assigns  breaches,  but  if  it  contains  a  traverse,  then  he  cannot 
also  assign  breaches  in  the  siime  replication.  The  matter  which  is  traversed  here 
would  be  a  complete  answer  at  common  law. 

Then  with  respect  to  the  replication  to  the  3rd  plea.  [653]  If  it  be  said  that  the 
replication  to  the  2nd  plea  would  not  be  a  complete  replication  by  reason  of  assigning 
no  breach,  then  the  replication  to  the  3rd  plea  is  bad  for  that  reason.  If  there  was 
a  future  appointment,  it  does  not  follow  that  any  money  was  received,  or  any 
default  made  during  the  continuance  in  office  nncler  the  second  appointment.  In 
Meredith  v.  AUeyn  (f  Salk.  138),  Lord  Holt  says,  "  If  the  defendant  pleads  a  perform- 
ance of  the  condition,  though  it  be  not  well  pleaded,  the  plaintiff  in  his  replication 
must  shew  a  breach,  for  then  he  has  not  a  cause  of  action  unless  he  shew  one."  The 
replication  is  bad  on  general  demurrer  for  not  concluding  with  an  averment :  Corn- 
imllis  V.  Saveri/  (2  Burr.  772).  The  defcTidant  ought  to  have  had  an  opportunity  of 
rejoining,  that  there  were  not  five  commissioners  :  Hayman  v.  Geirard  (1  Saund.  101 
.t  103a':(l)). 

Piatt,  contra.  The  replication  to  the  third  plea  properly  tenders  an  issue  on  the 
fact  of  there  being  a  future  appointment,  and  concludes  to  the  country.  The 
defendant  could  not  have  rejoined  new  matter  without  a  departure,  and  therefore 
it  would  have  been  improper  to  conclude  with  a  verification.  Hayman  v.  Germrd 
(1  Saund.  99,  n.  (3)  and  (4)):  JFakeman  v.  Sxdton  (2  Ad.  &  El.  78);  Low  v.  Burrows 
(2  Ad.  &  El.  483).  [Parke,  B.  There  is  no  difficulty  as  to  that  replication.  It 
traverses  matter  of  excuse,  and  therefore  ])roperly  concludes  without  assigning  a 
breach.]  Then  as  to  the  replication  to  the  second  plea.  It  is  said  that  the  plaintifl' 
was  bound  to  suggest  breaches  instead  of  assigning  them;  but  according  to  the  plain 
construction  of  the  statute,  the  only  ease  in  which  breaches  ai-e  to  be  suggested,  is 
where  the  plaintiff  obtains  judgment  on  demurrer,  or  by  confession,  or  nil  dicit :  and 
although  the  construction  of  the  statute  has  been  extended  in  practice,  so  as  to  allow 
of  suggestions  being  made  in  cases  [654]  where  the  plaintiff  has  omitted  to  assign 
breaches  in  his  declaration,  and  is  precluded  from  doing  so  in  his  replication  by  the 
circumstance  of  the  plea  concluding  to  the  country  ;  yet  it  has  always  been  considered, 
that  where  the  plaintiff  does  assign  breaches,  either  in  the  declaration  or  replication, 
he  is  not  only  entitled  but  bound  to  go  on,  and  assign  all  the  breaches  on  which  he 
relies  ;  and  there  is  no  precedent  of  a  pleading  in  which  part  of  the  breaches  are 
suggested  and  part  assigned,  as,  according  to  the  argument  for  the  defendants,  they 
must  be  if  the  plaintiff  seeks  to  recover  damages  for  any  thing  beyond  the  first 
appointment  of  .lames,  which  he  is  clearly  entitled  to  do.  The  proceeding  under  the 
statute  is  sulistitnted  for  a  bill  in  equity,  and  the  legislature  could  not  have  meant  to 
put  the  plaintiff  in  a  worse  position  than  he  would  have  been  in  a  court  of  equity,  in 
which  he  would  clearly  be  entitled  to  retain  for  all  breaches  of  the  condition.  It 
could  not  have  lieen  intended,  that,  in  the  case  of  a  plea  consisting  partly  of  matter 
of  excuse  and  partly  of  an  averment  of  performance,  the  plaintifl"  should  be  forced, 
either  altogether  to  abandon  the  cause  of  action  to  which  the  excuse  is  pleaded,  or  to 
take  issue  on  the  excuse,  for  the  purpose  of  suggesting  all  the  breaches  together  in 
making  up  the  issue.  \t  common  law,  the  plaintifl'  had  his  choice  either  to  allege  a 
breach,  or  to  traverse  the  matter  of  excuse  ;  and  so  he  ought  now,  being  at  the  same 
time  at  liberty  to  comply  with  the  piovisions  of  the  statute,  in  the  former  case  by 
assigning  all  the  breaclies  in  the  replication,  in  the  latter  by  suggesting  them  all  in 
making  up  the  issue.  The  objection  of  duplicity  cannot  apply  to  a  case  where  the 
plaintifl'  is  compelled  by  Act  of  Parliament  to  plead  in  some  stage  of  the  proceedings 
in  a  form  which  would  clearly  have  been  double  at  common  law.  The  form  of  repli- 
Ciition  adoptefl  here  is  the  usual  and  proper  one  ;  Barton  v.  Wehh  (8  T.  R.  459) ;  [655] 
Skum  v.  Farrington  (1  Bos.  &  P.  640);  Stothtrt  v.  Goodfellow  (1  Xev.  &  M.  202); 
Uoberls  v.  Mariett  (2  Saund.  189,  and  the  notes). 

E.  V.  Williams,  in  reply.  If  the  replication  to  the  third  plea  be  good,  the  repli- 
cation to  the  second  plea  should  not  have  gone  on  to  assign  breaches.  The  same 
matter  which  is  j)leaded  in  the  replication  to  the  third  ptea,  without  assigning  a 
breach  and  concluding  to  the  country,  is  ])leaded  in  the  replication  to  the  second  plea 
with  an  assignment  of  breaches,  and  concluding  with  a  verification.  Both  forms  of 
replication  cannot  be  correct  [Lord  Abingcr,  C.  B.  The  replication  to  the  third 
plea  states  the  former  appointment  as  a  substantive  answer  to  the  plea  as  at  common 
law,  but  the  replication  to  the  second  plea  answers  it  by  first  assigning  a  breach, 
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which  would  also  have  been  a  good  answer  at  common  law,  and  then  goes  on  to  allege 
the  future  appointment,  as  a  necessary  introduction  to  the  assignment  of  further 
breaches,  in  compliance  with  the  statute.  Is  not  this  course  impliedly  authorized  by 
the  statute,  in  order  to  enable  the  plaintiff  to  recover  his  damages  during  both 
appointments?]  The  plaintiff  might  have  assigned  all  the  breaches  in  the  declaration, 
or  he  may  now  place  them  all  on  the  record  by  way  of  suggestion.  The  statute  was 
not  intended  to  authorize  double  pleading.  If  there  is  any  inconvenience,  the  plaintift' 
has  brought  it  on  himself  by  not  assigning  all  the  breaches  in  the  first  instance. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  in  this  case  is  as  to  the  pro-[656]-per  form  of  proceeding 
under  the  Sth  &  9th  Will.  3,  c.  11,  s.  8,  where  the  declaration  does  not  assign 
breaches,  and  where  the  plea,  after  setting  out  the  condition,  does  not  plead  perform- 
ance only,  but  performance  as  to  part  of  the  condition,  and  a  matter  which  admits 
and  excuses  a  non-performance  as  to  the  residue.  If  the  plea  had  been  entirely  of 
one  character  or  the  other,  then,  according  to  the  construction  put  by  the  decided 
cases,  there  would  have  been  no  difficulty  in  saying  what  was  the  proper  course.  If 
we  look  at  the  statute,  it  seems  that  only  two  classes  of  cases  are  contemplated — one 
where  the  party  pleads  to  issue,  where  the  plaintifT  must  assign  breaches,  the  other 
where  he  does  not  plead  to  issue,  as  after  judgment  b}-  default,  demurrer,  or  nil  dicit, 
in  which  case  he  must  suggest  them.  But  the  cases,  the  last  being  that  of  Homfroij  v. 
Riijhtl  (5  M.  &  Selw.  60),  have  put  a  different  construction  on  the  statute,  and  the 
result  of  the  cases  apj)ears  to  be  correctly  stated  in  a  learned  note  to  the  2nd  vol.  of 
Serjeant  Williams's  Saunders,  187  b.  by  the  last  editors.  They  say,  "that  some 
confusion  appears  to  have  arisen  in  the  course  of  these  cases,  from  a  want  of  due 
attention  to  the  difierence  between  an  assignment  of  breaches  under  the  statute,  and 
a  suggestion  of  them.  The  result  of  the  whole  seems  to  be  this : — The  plaintiff  may, 
if  he  pleases,  state  the  condition  of  the  bond  in  his  declaration,  and  assign  several 
breaches  under  the  statute,  whereas  at  common  law  he  could  only  assign  one  ;  or  the 
plaintifl' may  declare  on  the  bond  generally;  in  which  case,  if  the  defendant  suffer 
judgment  by  confession  or  nil  dicit,  or  the  plaintiff  have  judgment  on  a  demurrer, 
either  to  his  declaration  or  to  any  plea  thereto,  the  plaintiff  enters  a  suggestion  ;  if 
the  defendant  plead  any  plea,  on  which  the  plaintifl' might  at  common  law  have  taken 
an  issue  in  his  replication,  without  assigning  a  breach  of  the  condition  of  the  bond, 
the  plaintifl'  may  still  [657]  take  such  issue,  and  may  enter  a  distinct  and  separate 
suggestion  of  breaches  under  the  statute  ;  but  he  cannot  incorporate  such  issue  and 
such  suggestion  in  one  and  the  same  replication.  If  the  defendant  plead  any  plea, 
which  made  it  necessary  at  common  law  for  the  plaintiff  to  assign  a  breach  in  his 
replication — as,  foi-  instance,  general  performance — the  plaintiff  must  still  assign  the 
breach  in  his  replication,  with  this  difierence,  that  he  now  may  assign  several  breaches 
under  the  statute,  whereas  at  common  law  he  could  onlv  assign  one."  According  to 
the  construction,  therefore,  which  the  cases  have  put  on  the  statute,  a  suggestion 
would  have  been  the  proper  course  if  the  plea  had  only  contained  an  excuse  for  the 
non-performance  of  the  condition  ;  in  which  case,  according  to  the  well-known  rule 
laid  down  by  Lord  Holt  in  Meredith  v.  AUeyn  (1  Salk.  138),  no  assignment  of  a  bi-each 
would  have  been  necessary  in  the  replication  But  the  ditficulty  arises  in  the  present 
case  from  the  pleas  having  two  different  characters.  In  the  second  plea,  the  defence 
for  the  year  of  the  existing  appointment  is  performance  ;  for  the  year  of  every  subse- 
cjuent  appointment,  an  excuse  for  non-performance ;  and  the  plaintiff,  at  common  law, 
would  have  maintained  his  action,  either  by  assigning  a  breach  of  the  condition  during 
the  existing  year,  or  denying  any  appointment  for  a  subsequent  year,  without  assigning 
any  breach  at  all.  But  can  he  do  both ']  or  assign  a  breach  on  a  matter  on  which,  at 
common  law,  no  breach  ought  to  have  been  assigned  in  the  replication,  in  addition  to 
one  or  more  which  could?  After  much  consideration,  and  some  doubt  whether  the 
statute  did  not  intend  to  give  the  power  of  assigning  any  breaches  in  the  replication, 
though  bad  at  common  law,  for  the  purpose  of  recovering  all  the  damages  sustained 
by  the  plaintiff,  by  way  of  compensation  for  the  right  which  it  took  away  of  recovering 
at  [658]  law  the  entire  penalty  for  one  breach,  we  think  it  better  to  adhere  to  and 
follow  up  the  construction  which  the  cases,  particularly  those  of  Etltersey  v.  Jackson 
(8  T.  E.  255),  and  Homfray  v.  lii(/by  (5  M.  &  Selw.  60),' have  put  on  the  statute ;  and 
we  must,  therefore,  hold  the  replication  in  this  ease  to  be  bad,  on  the  ground  that  the 
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Statute  does  not  authorize  any  other  double  pleadiiii;  than  the  multiplication  of  such 
breaches  as  were  properly  assigned  at  common  law.  The  plaintiff  might  have  assigned 
bleaches  in  his  declaration  for  the  then  present  year,  and  for  a  subsequent  year,  alleging 
that  an  appointment  had  been  made  for  that  year,  and  such  assignment  would  have 
been  good  at  common  law,  by  way  of  anticipation  of  a  plea  of  performance  of  the  whole 
condition  ;  but  if  the  plaintiff  omits  to  do  so,  and  waits  until  after  plea,  then,  as  to  the 
part  of  the  condition  as  to  which  performance  is  pleaded,  the  plaintiff  may  assign  one 
or  more  breaches  ;  but  as  to  the  part  of  which  performance  is  not  pleaded,  but  is 
excused,  there  must  be  a  suggestion  ;  or  if  the  matter  of  excuse  is  traversed,  then  there 
must  be  no  assignment,  but  a  suggestion  of  breaches,  the  truth  of  which,  without  any 
issue,  must  be  tried  with  a  view  to  ascertain  the  amount  of  damages,  if  the  issue  on 
the  traverse  is  found  for  the  plaintiff,  otherwise  not.  The  plaintiff  may,  however, 
amend  on  pa3'ment  of  costs. 

Leave  to  amend  on  payment  of  costs  ;  otherwise  judgment  for  the  defendants  on 
the  replication  to  the  second  plea,  and  for  the  plaintiff'  on  the  replication  to  the 
third  plea. 


[659]  Cripp.s  v.  Field.  Exch.  of  Pleas.  June  11,  1841. — The  directions  to  taxing 
officers,  authorizing  them  in  cases  to  which  the  rule  of  T.  T.,  1  Will.  4,  for 
shortening  declarations,  is  applicable,  to  allow  11.  ISs.  for  the  declaration,  do  not 
extend  to  cases  in  which  more  than  one  action  is  brought  on  the  same  bill  or 
note ;  but  in  such  case  the  taxing  officer  is  to  allow  according  to  the  length  of 
the  declaration. 

[S.  C.  10  L.  J.  Ex.  422 ;  5  Jur.  634.] 

In  this  case  Jervis  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  Master  should  not  review  his  taxation,  and  why  the  plaintiff  should  not  refund 
so  much  as  ought  to  have  been  disallowed,  and  why  he  should  not  pay  the  costs 
of  the  application.  It  was  an  action  on  a  liill  of  exchange,  and  in  taxing  the  costs  the 
Master  had  allowed  the  sum  of  11.  ISs.  for  the  declaration.  It  appeared  that  the 
plaintiff  had  brought  another  action  on  the  same  bill ;  and  it  was  contended  that  the 
rule  of  Trinity  Term,  1  Will.  4,  for  shortening  declarations,  was  inapplicable  where 
more  than  one  action  was  brought  on  the  same  bill ;  and  therefore  that  the  Master 
ought,  in  accordance  with  the  former  practice,  to  have  allowed  for  the  declaration 
according  to  its  length,  in  which  case  the  amount  would  have  been  only  14s.  8d. 

E.  V.  Williams  shewed  cause.  The  practice  contended  for  is  rather  strange  ;  for, 
according  to  that,  if  the  plaintiff'  had  brought  one  action  only,  he  would  be  entitled 
to  11.  18s.  for  the  declaration,  whereas  if  he  brings  two  he  is  only  entitled  to  14s.  Sd. 
each,  by  which  he  would  get  8s.  8d.  less  for  two  than  one.  [Parke,  B.  The  rule  is 
so  laid  down  in  Archbold's  Practice,  p.  1190,  6th  edition,  where  it  is  said,  "In  actions 
to  which  the  rule  of  T.  T.,  1  W.  4,  for  shortening  declarations  applies,  if  the  debt 
amount  to  £20  and  upwards,  and  the  declaration  is  under  twenty-four  folios,  the 
officer  who  taxes  the  costs  is  authorized  to  allow  for  the  declaration,  including  instruc- 
tions, copy,  and  delivery,  11.  18s. ;  and  for  close  copy  in  country  causes  according  to 
length.  But  the  above  regulations  are  not  to  extend  to  cases  in  which  several  actions 
are  brought  on  the  same  bill  or  note  against  seveial  parties  thereto."]  No  objection 
was  made  at  the  time  of  ta.xation,  and  the  plain-[660]-tiff  has  never  been  asked  to 
refund  ;  and  he  ought  not  at  least  to  pay  the  costs  of  this  rule,  as  the  defendant  ought 
to  have  infoiiued  him  of  the  overcharge,  and  asked  him  to  refund. 

P.\KKK,  B.  An  attorney  is  presumed  to  know  what  the  practice  is.  The  Master 
certifies  that  it  is  correctly  stated  in  Mr.  Archbold's  book  ;  and  it  is  well  known  that 
where  there  are  more  declarations  than  one  on  the  same  bill,  the  practice  is  to  allow 
for  the  declaration  according  to  its  length.  The  rule  will  be  absolute  without  costs; 
but  in  future  it  must  be  understood,  that,  if  an  attorney  make  improper  charges  in 
his  bill,  he  must  not  expect  that  other  parties  arc  to  point  them  out  before  they  come 
to  the  Court.  If  he  charge  more  than  he  is  entitled  to,  he  will  be  visited  with  the 
costs  of  the  rule  to  refund. 

Aldekson,  B.,  Gukney,  B.,  and  Rolfe,  B.,  concurred. 

Kule  absolute,  without  costs. 
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Watson  v.  Feaser.  Excb.  of  Pleas.  June  11,  1841. — Where  an  uncertificated 
bankrupt  was  procured  to  be  appointed  prochein  amy  for  an  infant  plaintiff,  the 
Court,  on  motion,  removed  him,  and  ordered  another  to  be  appointed. — The 
father,  as  being  the  natural  guardian  of  the  infant,  ought  in  the  first  instance  to 
be  appointed  prochein  amy  ;  and  if  his  evidence  is  likely  to  be  required  at  the 
trial,  an  application  ought  to  be  made  to  the  Court  to  release  him,  by  the  appoint- 
ment of  a  proper  substitute. 

[S.  C.  9  Dowl.  P.  C.  741  ;  10  L.  J.  Ex.  420  ;  5  Jur.  682.] 

The  plaintiff,  who  was  an  infant,  sued  in  this  action  by  his  next  friend,  and  a  rule 
had  been  obtained,  calling  on  the  prochein  amy  to  shew  cause  why  the  proceedings 
should  not  be  stayed  until  he  should  give  secuiity  for  costs,  or  why  another  prochein 
amy  should  not  be  appointed.  It  appeared  that  the  person  who  sued  as  prochein  amy 
was  an  uncertificated  bankrupt ;  that  the  father  of  the  plaintift'  was  living,  but  being  a 
material  witness  on  the  trial,  he  had  not  applied  to  be  admitted  as  prochein  amy. 

[661]  Piatt  shewed  cause.  It  is  laid  down  generally  in  the  books  of  practice, 
that  the  insolvency  of  a  prochein  amy  is  no  ground  for  requiring  security  for  costs 
(Tidd's  Pr.,  9th  ed.,  p.  100).  In  an  Anonymous  cue  in  Marshall's  Reports  (vol.  i.  p.  4), 
Sir  James  Mansfield,  C.  J.,  observed,  "  that  the  infant  might  have  a  good  right  of 
action,  and  was  not  to  lose  his  cause  because  his  prochein  amy  was  not  a  man  of 
responsibility."  The  doctrine  laid  down  Iw  Buller,  J.,  in  Doc  d.  Selby  v.  Alston  (1  T.  R. 
491),  that,  "when  an  infant  sues,  the  Court  will  oblige  the  prochein  amy  or  guardian, 
or  attorney,  to  give  security  for  the  costs,"  must  be  considered  as  overruled  by  that 
and  subsequent  cases.  In  an  Anonymous  case  in  2  Chit.  Rep.  359,  the  Court  doubted 
whether  such  an  application  could  be  entertained ;  and  in  Yarmn^dh  v.  Mitchell 
(2  Dowl.  &  Ryl.  423),  it  was  held  that  an  infant  need  not  give  security  for  costs, 
though  his  prochein  amy  is  sworn  to  be  insolvent.  A  party  ought  not  to  be  delayed 
his  suit  on  this  ground  ;  if  he  were,  it  would  in  many  cases  be  a  denial  of  justice. 
The  Court  does  not  appoint  a  prochein  amy  for  the  benefit  or  protection  of  the  defen- 
dant, but  of  the  infant  plaintiflF,  in  order  that  he  may  have  some  person  to  direct  him 
in  the  conduct  of  his  suit.  It  does  not  appear  that  this  infant  has  any  property 
whatever ;  and  why  is  the  defendant  to  be  placed  in  a  better  situation,  by  the  appoint- 
ment of  a  prochein  amy,  than  if  he  were  sued  b?  a  poor  man,  in  which  case  no  security 
could  be  required,  as  was  held  in  an  Anonymous  case  in  2  Taunt.  61  (see  Boss  v.  Jacqtoes, 
ante,  p.  135).     The  rule,  at  all  events,  ought  not  to  be  in  this  alternative  form. 

Addison,  contra.  The  ease  of  Turner  v.  Turner  (2  P.  Wms.  297)  affords  a  precedent 
for  the  rule  being  in  the  alternative.  As  to  the  main  question,  would  the  Court,  in 
the  exercise  [662]  of  its  discretion,  have  granted  the  order  appointing  the  plaintift' as 
prochein  amy,  if  they  had  known  that  he  was  an  uncertificated  bankrupt  ?  The  appoint- 
ment must  have  been  procured  by  fraud  practised  on  the  Court,  which  is  quite  a 
sufficient  reason  for  revoking  it.  [Parke,  B.  The  Court  certainly  has  a  discretion 
in  the  matter,  and  the  question  is,  whether  they  have  not  been  imposed  upon.]  What 
was  said  hy  Buller,  J.,  in  Boe  d.  Selby  v.  Alston,  is  an  express  authoi-ity  in  favour  of 
the  application  ;  and  in  Mann  v.  Bertram  (4  M.  &  P.  215),  which  is  more  recent  than 
any  of  the  cases  which  have  been  cited  on  the  other  side,  it  was  held,  that  where  an 
infant  sues  by  guardian  who  is  sworn  to  be  in  insolvent  circumstances,  the  Court  will 
require  him  to  give  security  for  costs.  In  the  case  of  Yarmouth  v.  Mitchell,  the  prochein 
amy  was  the  father  of  the  infant,  which  distinguishes  that  ease  from  the  present, 
because  the  father  is  the  natural  guardian  of  an  infant.  Here,  though  the  father  is 
living,  a  stranger  has  been  selected,  and  that  stranger  an  uncertificated  bankrupt. 
There  are  several  cases  that  are  analogous  in  principle.  In  Heaford  v.  Knight  (2  B.  &  C. 
579),  where  the  plaintiff  was  discharged  under  the  Insolvent  Act,  after  issue  joined, 
and  before  notice  of  trial  given,  the  Court  stayed  the  proceedings  until  the  assignee 
or  some  creditor  of  the  plaintiff  should  give  security  for  costs.  So,  in  JFehb  v.  Jl'ard 
(7  T.  R.  296),  which  was  an  action  In'ought  by  an  uncertificated  bankrupt,  the  plaintiff 
was  required  to  give  security  for  costs.  He  also  cited  fFeston  v.  JVithers  (2  T.  R.  511). 
An  infant  pays  no  costs,  for  it  is  the  prochein  amy  who  is  liable  for  the  costs  of  the 
action. 

Parke,  B.  This  rule  must  be  made  absolute  on  some  terms  or  other,  for  it  is 
impossible  for  us  to  allow  an  uncertificated  bankrupt  to  continue  to  be  the  prochein 
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amy  of  [663]  an  infant  suing  before  us.  It  is  the  duty  of  the  Court,  in  its  discretion, 
to  appoint  a  proper  person  to  act  as  the  prochein  amy  of  an  infant,  when  he  requires 
the  aid  of  one.  The  object  of  appointing  one  at  all  is,  to  protect  the  rights  of  the 
infant,  by  the  nomination  of  a  person  of  mature  years  to  act  for  him.  I  by  no  means 
wish  to  be  understood  as  laying  down  the  general  position,  that  the  poverty  of  a 
prochein  amy  is  always  a  ground  for  removing  him  ;  but  in  the  present  case,  it  appears 
to  me,  that  (whether  intentionally  or  not  it  is  unnecessary  to  inquire,  and  it  is  not 
intended  to  cast  any  imputation  on  the  attorney  in  the  cause)  an  imposition  has  in 
some  way  been  practised  on  the  Court,  and  that  they  have  unknowingly  appointed  an 
improper  person  to  act  as  prochein  amy  for  this  plaintiti'.  The  natural  and  proper 
individual  to  be  appointed  as  prochein  amy  is  the  father  of  the  infant,  instead  of  whom 
they  have  brought  forward  an  uucertiticated  bankrupt,  a  person  incapacitated  by  law 
from  acquiring  any  property  which  he  can  call  his  own  ;  a  fact  which,  the  moment  it 
becomes  exposed  to  the  Court,  will  induce  them,  in  the  exercise  of  their  discretion, 
to  interpose  and  remove  him.  Even  as  regards  the  benefit  of  the  infant  himself,  an 
uncertificated  bankrupt  is  an  improper  person  to  be  appointed,  as  all  his  property 
belongs  to  his  assignees.  The  father  is,  as  I  have  stated,  the  proper  and  natural 
guardian  of  every  infant,  and  as  such  ought  always,  in  the  first  instance,  to  be  appointed 
to  act  as  his  prochein  amy ;  and  if,  as  appears  to  be  the  case  here,  his  evidence  is 
likely  to  become  necessary  in  the  course  of  the  cause,  a  special  application  should  be 
made  to  the  Court  to  have  him  removed,  and  another  prochein  amy  appointed.  The 
Court  would  then  have  an  opportunity  of  seeing  who  the  person  proposed  to  be 
substituted  was,  and  would  take  care  that  he  was  a  fit  and  proper  individual  for  that 
purpose ;  they  would,  at  least,  take  care  to  have  some  more  respectable  person  than 
an  uncertificated  bankrupt.  But  the  father  of  an  infant  can-[664]-not  be  allowed  to 
do  that  per  saltum,  which  ought  to  be  done  in  a  regular  course.  Without,  therefore, 
laying  down  any  general  rule  on  that  subject,  it  suffices  to  say,  that,  in  this  particular 
case,  we  con.sider  a  deception  has  been  practised  on  the  Court  in  appointing  this 
person,  who  ought  not  to  be  allowed  to  continue  as  prochein  amy  to  this  infant  an}' 
longer.     This  rule  must,  therefore,  be  made  absolute  to  set  aside  the  appointment. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

Foster  r.  Pryme.  Exch.  of  Pleas.  June  11,  \Si\. — Whether  an  appearance  be 
entered  in  term  time  or  vacation,  the  plaintiff'  has  the  whole  of  the  term  next 
following  to  declare  in  ;  and  therefore,  where  an  appearance  was  entered  in  Easter 
Term,  and  judgment  of  nonpros  signed  in  Trinity  Term,  it  was  held  that  the 
judgment  was  irregular. 

[S.  C.  9  Dowl.  P.  C.  749  ;  10  L.  J.  Ex.  419  J 

Cleasby  had  obtained  a  rule  to  shew  cause  why  the  judgment  of  nonpros  signed 
in  this  cause  should  not  be  set  aside  for  irregularity.  It  appeared  that  the  writ  of 
summons  was  served  on  the  1.3lh  of  April,  and  on  the  7th  of  May,  the  last  day 
but  one  of  Easter  Term,  an  appearance  was  entered.  A  demand  of  declaration  was 
served  on  the  plaintiff"  on  the  13th  of  Mav,  and  on  the  2nd  of  June  judgment  of 
nonpros  was  signed. 

Petersdortl  now  shewed  cause.  The  plaintifl'  ought  to  have  declared  before  the 
end  of  the  term  next  after  the  service  of  the  writ.  Formerly,  in  actions  by  bill,  if  an 
a])pearance  was  entered  of  the  term  in  which  the  writ  was  returnable,  the  plaintiff 
bad  the  whole  of  the  next  term  to  declare  in  ;  but  now,  in  actions  commenced  by  writ 
of  summons,  inasmuch  as  an  appearance  may  be  entered  bv  the  defendant  in  vacation 
as  well  as  in  term  time,  the  plaintiff  ought  to  declare  within  the  term  next  aftei-  the 
execution  of  the  writ,  otherwi-se  a  judgment  of  nonpros  [665]  niay  be  signed.  1  Arch. 
Prac.  '283  (6th  edit.).  The  writ  in  this  case  was  served  in  Hilary  Vacation,  and 
judgment  was  not  signed  until  Trinity  Terra. 

Cleasby,  in  support  of  the  rule.  The  plaintiff  has  still  the  whole  of  the  following 
term  after  the  defendant  has  entered  an  api)earance  to  declare  in.  The  practice  is 
correctly  stated  in  Lush's  Prac.  336  (and  see  Tidd's  New  Prac.  224),  where  it  is  said — 
"The  plaintiff  is  not  compellable  to  declare  until  the  end  of  the  term  next  after  that 
in  or  of  which  the  appearance  is  entered,  it  being  enacted  by  13  Car.  2,  stat.  2,  s.  3, 
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that  ujjon  appearance  to  be  entered  in  the  term  wherein  the  process  is  returnable, 
with  the  respective  officers  in  that  behalf,  for  the  said  person  or  persons,  by  attorney 
or  attornies,  in  the  said  respective  Courts  from  whence  the  said  process  issued,  unto 
such  process,  unless  the  plaintiff  in  such  process  named  shall  put  in  to  the  Court  from 
whence  such  process  did  issue,  his  declaration  against  the  person  so  arrested  in  some 
personal  action  or  ejectione  firmgs  of  lands  or  tenements,  before  the  end  of  the  term 
next  following  after  appearance  ;  that  then  a  nonsuit,  for  want  of  a  declaration,  may 
be  entered  against  the  plaintiff  in  the  said  courts  respectively.  The  judgment  of 
nonpros  given  by  this  statute  differs  from  the  nonsuit  upon  an  original  at  common 
law  ;  though  in  terms  confined  to  bailable  actions,  it  has  always  been  construed  as 
applicable  also  to  serviceable  process.  The  defendant  must  appeal-  by  attorney  at 
such  a  time  that  his  appearance  may  have  relation  back  to  the  return  of  the  writ. 
Accordingly,  the  judgment  states  the  appearance  to  have  been  made  on  the  return 
day.  As  the  appearance  must  now  be  dated  of  the  day  on  which  it  is  entered,  and 
the  doctrine  of  relation  is  abolished,  it  would  seem  that,  in  order  to  avail  himself  of 
the  statute,  the  defendant  must  cause  it  to  be  entered  on  the  eighth  day  inclusive 
after  the  service." 

[666]  Alder.son,  B.  Whether  the  appearance  be  entered  in  term  time  or  vacation, 
the  same  rule  prevails,  and  the  plaintiH'  has  the  whole  of  the  term  next  after  the 
appearance  is  entered  to  declare  in.  Here  the  appearance  was  entered  on  the  7th  of 
May,  which  was  in  Easter  Term,  and,  as  the  judgment  of  nonpros  was  signed  before 
the  expiration  of  Trinity  Term,  it  is  irregular,  and  the  rule  must  therefore  be  absolute 
for  setting  it  aside. 

liale  absolute. 

Bexn  v.  BATEM.\N.(a)  Exch.  of  Pleas.  June  12,  1841. — In  an  action  of  trespass 
qu.  cl.  fr.,  the  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  the  plaintifi' 
was  not  possessed  of  the  close  ;  thirdly  and  fourthly,  special  pleas  of  prescripti\e 
rights.  The  plaintift',  after  joining  issue  on  the  first  two  pleas,  traversed  the 
right  in  the  last  two  pleas,  and  new  assigned  excess.  The  defendant  paid  10s, 
into  Court  on  the  new  assignment,  and  the  pbiintiff  accepted  that  sum  in  satisfac- 
tion, and  entered  a  nolle  prosequi  as  to  the  other  causes  of  action :  —Held,  that 
the  defendants  were  not  entitled  to  the  general  costs  of  the  cause. 

[S.  C.  9  Dowl.  P.  C.  763  ;  10  L.  J.  Ex.  467.] 

Trespass  quare  clausura  fregit.  The  defendant  pleaded, — first,  not  guilty ; 
secondly,  that  the  plaintift'  was  not  possessed  of  the  close  ;  thirdly,  a  prescriptive 
right  of  common  of  pasture  ;  fourthlv,  a  similar  right  of  common  turbary.  The 
plaintiff  joined  issue  on  the  first  and  second  pleas,  traversed  the  right  alleged  in  the 
third  and  fourth  pleas,  and  new  assigned  e.xce.ss.  The  defendant  to  the  new  assign- 
ment pleaded  payment  into  Court  of  10s.,  which  the  plaintiff  accepted  in  satisfaction, 
and  entered  a  nolle  prosequi  as  to  the  residue  of  the  causes  of  action.  The  Master, 
on  taxation,  allowed  the  plaintift'  the  costs  of  the  writ,  of  pai-t  of  the  declaration,  the 
fees  to  counsel,  and  Term  fees,  together  with  the  costs  of  the  new  as.signment. 
Hoggins  had  obtained  a  rule  to  shew  cause  why  the  Master  should  not  review  his 
taxation,  and  allow  the  defendant  the  general  costs  of  the  cause,  and  the  plaintiff  the 
costs  of  the  new  assignment  only. 

[667]  Hugh  Hill  shewed  cause.  The  Master  has  allowed  the  defendant  the  costs  of 
his  special  pleas,  of  the  replications  thereto,  and  of  the  nolle  prosequi,  and  he  was  not 
entitled  to  any  more.  The  plaintift'  had  a  good  cause  of  action,  and  was  therefore 
entitled  to  the  costs  of  the  writ,  and  to  the  other  costs  which  the  Master  has  allowed. 
However  apparently  confticting  some  of  the  authorities  may  seem,  the  principle  which 
regulates  the  plaintift"s  title  to  costs  in  such  cases  is  correctly  stated  in  the  editor's 
note  to  Greene  v.  Jones  (1  Wms.  Saund.  300  a.).     He  was  then  stopped  by  the  Court. 

Hoggins,  in  support  of  the  rule.  In  Chiffiiha  v.  Jones  (I  M.  &  W.  731),  the 
defendant  in  an  action  on  the  case  pleaded  the  general  issue,  and  justified  under  a 
j,ight,  which  the  plaintiff  traversed  ;   the  plaintiff  afterwards  obtained  an  order  to 

(a)  This  and  the  three  following  cases  were  decided  by  Parke,  B.,  sitting  alone, 
on  the  last  day  of  term. 
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amend  on  payment  of  costs,  and  withdrew  the  traverse,  and  new  assigned  excess ; 
the  defendant  confessed  the  new  assignment,  and,  withdrawing  so  much  of  the 
general  issue  as  applied  to  that  part  of  the  declaration,  new  assigned,  and  paid  into 
Court  101.,  which  the  plaintiff  took  out.  The  Master  allowed  the  plaintiff  the  costs 
of  the  writ,  and  of  the  new  assignment  and  subsequent  proceedings,  but  gave  the 
defendant  the  other  costs,  and  the  general  costs  of  the  cause ;  and  it  was  held  that 
the  Master  was  right      That  decision  is  in  point  in  the  present  case. 

Parke,  B.  It  does  not  appear  to  rae,  on  looking  into  that  case,  that  it  goes  the 
length  contended  for  by  Mr.  Hoggins.  The  marginal  note  is  incorrect,  and  is  not 
warranted  by  the  judgment.  The  expression,  "general  costs,"  which  fell  from  Lord 
Abinger  in  that  case,  and  which  probably  led  to  the  error,  is  ambiguous.  My  Brother 
Alderson,  in  his  judgment,  says  nothing  about  general  costs.  The  taxation  is  right, 
and  therefore  this  rule  must  be  discharged. 

Rule  discharged,  with  costs. 

[668]  Br.ay  v.  M.\NS0X.  Exch.  of  Pleas.  June  12,  1841. — AVhere  time  was  given 
to  a  prior  indorser,  after  judgment  had  been  signed  in  an  action  on  the  same  bill 
against  a  subsequent  indorser : — Held,  that  the  Court  could  not  interfere  to  set 
aside  the  judgment  on  that  ground,  as  the  judgment  could  not  be  affected  by 
such  indulgence  being  given  after  it  was  signed. — An  action  having  been  brought, 
and  issue  joined,  and  notice  of  trial  given,  the  defendant  signed  a  consent  for  a 
Judge's  order  for  a  stay  of  proceedings,  on  payment  of  debt  and  costs  by  a  certain 
day,  with  the  usual  condition,  that,  in  default  of  paj^ment,  the  plaintiff  should 
be  at  liberty  to  sign  final  judgment,  and  issue  execution.  No  attorney  attended 
on  behalf  of  the  defendant  when  the  consent  was  given  ;  but  both  parties  appeared 
before  the  Judge  when  the  order  was  made  : — Held,  that  the  consent  did  not 
amount  to  a  cognovit,  and  did  not  require  a  stamp,  or  the  attendance  of  an 
attorney  at  the  time  of  its  execution,  pursuant  to  the  provisions  of  1  &  2  Vict, 
c.  110,  s.  9. 

[S.  C.  10  L.  J.  Ex.  468.     Referred  to,  Gowan  v.  JFrighi,  1886,  IS  Q.  B.  D.  208.] 

Fish  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  an  order  of 
Gurney,  B.,  and  the  judgment  and  execution  founded  thereon,  should  not  be  set  aside, 
and  why  the  defendant  should  not  be  discharged  out  of  custody.  It  appeared  that 
this  was  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  indorser,  and 
that  after  issue  joined,  and  notice  of  trial,  the  defendant  had  signed  a  consent  to  a 
judge's  order  for  stay  of  proceedings,  on  payment  of  the  debt  and  costs  by  a  certain 
day,  with  the  usual  condition,  that,  in  default  thereof,  the  plaintiff  should  be  at 
liberty  to  sign  final  judgment,  and  issue  execution.  The  order  was  afterwards  made 
bv  Gurney,  B.,  in  the  usual  way,  both  parties  attending  by  their  attornies,  and  the 
money  not  having  been  paid  according  to  the  order,  the  plaintiff  signed  judgment, 
and  took  the  defendant  in  execution  under  a  ca.  sa.  It  also  appeared  by  the  affidavits, 
that,  subsequently  to  the  judgment  against  the  present  defendant,  the  plaintiff  had 
given  time  to  a  prior  indorser.  The  rule  was  obtained  on  three  grounds — first,  that 
a  consent  to  a  judge's  order  like  the  present  amounted  to  a  cognovit,  and  ought  to 
have  been  attested  by  an  attorney  acting  on  behalf  of  the  defendant,  in  pursuance 
of  the  provisions  of  1  &  2  Vict.  c.  110,  s.  9;  secondly,  that,  being  a  cognovit,  it 
required  a  stamp  ;  thirdly,  that  the  defendant  was  discharged  on  the  ground,  that, 
subsequently  to  the  judgment  obtained  against  him,  the  plaintiff  had  given  time  to  a 
prior  indorser. 

Byles  shewed  cause.  First,  the  consent  cannot  be  considered  to  be  in  the  nature 
of  a  cogno^■it,  the  act  [669]  of  the  judge  being  necessary  to  give  it  validity.  As  to 
the  second  point,  in  I'ole  v.  ford  (2  Chit.  Rep.  12.T),  it  was  held,  that  withdrawing 
a  fi.  fa.  against  the  acceptor  of  a  bill  of  exchange  did  not  discharge  the  drawer,  and 
that  the  rule,  that  giving  indulgence  to  an  acceptor  without  the  consent  of  the  drawer 
discharges  such  drawer,  does  not  apply  after  judgment. 

Fish,  contri.  The  rule  that  time  given  to  the  acceptor  of  a  bill  of  exchange 
discharges  those  parties  who  are  entitled  to  sue  him,  is  laid  down  in  Chitty  on  Bills 
(pp.  4U8,  411,  9th  ed.),  without  any  distinction  as  to  the  indulgence  being  given 
before  or  after  judgment. 
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Parke,  B.  It  will  not  be  requisite  in  this  case  to  go  into  the  question  as  to 
whether  the  prior  parties  to  this  bill  were  discharged  or  not,  for  the  case  which  has 
been  referred  to  by  Mr.  Byles,  of  Pole  v.  Furd,  is  an  express  authority,  that  when 
judgment  has  been  signed  against  one  of  the  parties  to  a  bill  or  note,  the  Court  will 
not  interfere  on  affidavit  to  set  aside  the  judgment,  or  stay  proceedings  in  an  action 
against  another  party.  Here  there  is  a  regular  judgment  on  record  against  the 
indorser.  How  can  that  be  affected  by  the  discharge  of  a  prior  indorser  ?  There  can 
be  no  relief,  unless  there  be  a  remedy  in  a  court  of  equity.  Then  with  respect  to  the 
stamp,  a  cognovit,  it  is  true,  requires  one,  when  it  contains  any  special  terms  beyond 
a  simple  confession  of  the  cause  of  ^action,  which  is  not  the  case  here.  Then  it  is  said 
there  was  no  attorney  present  on  behalf  of  the  defendant  when  he  signed  the  consent 
for  the  judge's  order ;  but  inasmuch  as  it  appears  that  an  attorney  was  present  on  his 
behalf  when  the  judge's  order  on  that  consent  was  obtained,  I  think  that  objection 
cannot  prevail,  and  that  the  case  does  not  come  within  the  statute. 

Eule  discharged. 

[670]  Baker  v.  Flower.  Exch.  of  Pleas.  June  12,  1841. — Where  a  defendant, 
on  being  served  with  process  in  an  action,  went  to  the  plaintiffs  attorney,  and 
without  any  attorney  attending  on  his  behalf,  signed  a  consent  for  a  Judge's 
order  for  the  payment  of  the  debt  and  costs  on  a  particular  day,  and  in  default 
thereof,  that  the  plaintiff  should  be  at  liberty  to  sign  judgment  and  issue 
execution  ;  in  consequence  of  which  a  Judge's  order  was  subsequently  obtained 
by  the  plaintifl"s  attorney  ex  parte,  and  default  having  been  made,  judgment  was 
signed,  and  execution  issued  : — Held,  that  the  consent  did  not  amount  to  a 
cognovit,  or  require  to  be  attested  according  to  the  provisions  of  1  &  2  Vict, 
c.  110  s.  9. 

[S.  C.  10  L.  J.  Ex.  468  ;  5  Jur.  63.5.] 

Baylej'  moved  for  a  rule  calling  on  the  plaintiff  to  shew  cause  why  judgment  and 
execution,  together  with  the  previous  proceedings,  should  not  be  set  aside  for  irregu- 
larity, with  costs.  It  appeared  from  the  affidavits,  that  the  defendant,  on  being 
served  with  the  writ,  called  alone,  on  the  4th  of  April,  upon  the  plaintifi"'s  attorney, 
and  on  being  asked  whether  he  wished  to  settle  the  action,  stated  that  he  wished  to 
do  so.  The  attorney  thereupon  prepared  a  consent  for  a  Judge's  order  for  staying 
the  proceedings,  with  the  usual  condition,  that  final  judgment  might  be  signed,  and 
execution  issue,  in  the  event  of  the  debt  and  costs  not  being  paid  within  a  certain 
time.  This  consent  the  defendant  signed,  and  on  the  4th  of  June  the  plaintiff  obtained 
the  order  thereon  from  the  Judge,  no  one  attending  on  behalf  of  the  defendant. 
Default  having  been  made  in  payment  of  the  debt  and  costs  within  the  time  limited, 
judgment  was  signed  and  execution  issued. 

Bayley  contended,  that  a  consent  of  this  description  amounted  to  a  cognovit 
within  the  meaning  of  1  &  2  Vict.  c.  110,  s.  9,  and  was  consequently  void,  not  having 
been  duly  attested  in  pursuance  of  the  provisions  of  that  act,  and  no  attorney  for  the 
defendant  having  attended  the  drawing  up  of  the  consent,  or  the  making  of  the  ordei- 
before  the  Judge.  The  intention  of  the  liCgislatuie,  to  prevent  frauds  upon  ignorant 
parties,  would  be  frustrated,  if  proceedings  like  the  present  were  sanctioned,  for  the 
judge  by  whom  the  order  is  made  knows  nothing  of  the  circumstances  of  the  case,  or 
whether  it  is  proper  for  the  party  to  give  such  consent  at  all. 

Parke,  B.  My  present  impression  certainly  is,  that  this  case  does  not  come 
within  the  provisions  of  the  sta-[671]-tute,  or  that  a  Judge's  order  obtained  in  this 
way  is  any  evasion  of  it.  You  may  however  take  your  rule,  but  do  not  draw  it  up 
until  I  have  had  an  opportunity  of  further  considering  the  question.  The  statute 
says,  that  "  no  warrant  of  attorney  to  confess  judgment  in  any  personal  action,  oi- 
cognovit  actionem,  given  by  any  pei'son,  shall  be  of  any  force,  unless  there  shall  be 
present  some  attorney  of  one  of  the  superior  courts  on  behalf  of  such  person,  expressly 
named  bj'  him,  and  attending  at  his  request,  to  inform  him  of  the  nature  and  effect 
of  such  warrant  or  cognovit,  before  the  same  is  executed."  That  section  applies  to  a 
warrant  of  attorney  or  cognovit  given  by  a  party  out  of  Court ;  the  present  case  is 
only  one  of  a  consent  to  an  order  if  a  Judge  thinks  proper  to  make  one.  It  is  true, 
such  a  consent  much  resembles  a  cognovit,  but  then  it  is  not  one,  for  nothing  can  be 
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done  upon  it  of  itself,  until  a  Judge's  order  is  made  in  pursuance  of  it.  The  present 
case  certainly  differs  from  the  one  before  me  this  morning  of  Bray  v.  Maiuon,  in  this, 
that  there  an  attorney  acting  on  the  part  of  the  defendant  appeared  before  the  Judge 
to  consent  to  the  order  being  made  ;  and  I  have  no  doubt  at  all  of  the  validit}^  of  a 
Judge's  order  made  under  such  circumstances;  but  whether  the  same  can  be  said 
when  there  is  no  attorney  acting  on  the  part  of  the  defendant,  is  the  difficulty  in  the 
present  case.  It  certainly,  as  it  appears  to  me,  would  be  much  for  the  benefit  of 
defendants,  if  cases  like  the  present  did  not  come  within  the  ninth  section  of  the 
statute,  for  it  must  be  very  beneficial  for  them  to  be  allowed  to  settle  actions  without 
the  expense  of  employing  an  attorney  or  going  before  a  judge. 

Cur.  adv.  vult. 

The  learned  Baron,  after  conferring  with  the  other  Judges  of  the  Court,  directed 
that  the  rule  should  not  be  drawn  up,  on  the  ground  that  the  case  fell  within  the 
principle  of  Bratj  v.  Manson. 

Rule  refused. 


[672]  Sl.\tter  c.  Painter.  Exch.  of  Pleas.  June  12,  IS-il. — Where  a  defendant 
obtained  an  order  for  time  to  plead,  on  the  terms  of  taking  short  notice  of  trial 
for  the  sittings  in  or  after  Easter  Term  : — Held,  that  he  was  not  thereby  obliged 
to  take  short  notice  of  trial  for  the  sittings  in  or  after  any  subsequent  term, 
but  the  plaintiff  must,  in  such  case,  give  an  ordinary  notice. 

[S.  C.  1  Dowl.  (X.  S.)  35 ;  16  L.  J.  E.v.  476 ;  .5  Jur.  6-36.] 

The  defendant,  on  the  27th  of  March,  obtained  a  Judge's  order  for  a  week's  time 
to  plead,  on  the  terms  of  "pleading  issuably,  rejoining  gratis,  and  taking  short  notice 
of  trial,  if  necessary,  for  the  first  or  any  sittings  in  or  after  next  Easter  Term."  The 
plaintiff  gave  no  notice  of  trial  for  any  of  these  sittings,  but  gave  short  notice  of  trial 
for  the  sittings  after  Trinity  Term.  The  defendant  took  no  notice  of  it :  and  the 
cause  having  been  taken  as  an  undefended  one,  a  verdict  was  found  for  the  plaintiff. 
Jervis  subsequently  obtained  a  rule  to  set  aside  the  verdict  as  irregular,  on  the  ground 
that,  by  the  terms  of  the  order,  the  obligation  of  the  defendant  to  take  short  notice 
of  trial  was  restricted  to  the  case  of  its  being  tried  either  in  Easter  Term  or  the 
sittings  after  it. 

Humfrey  shewed  cause.  The  plaintiff  was  not  restricted  by  the  terms  of  the 
order  to  giving  short  notice  of  trial  for  the  sittings  in  or  after  Easter  Term,  but,  being 
empowered  to  do  so  for  those  sitting.s,  might  compel  the  defendant  to  take  short  notice 
of  trial  for  any  subsequent  sittings. 

Jervis,  in  support  of  the  rule,  was  stopped  by  the  Court. 

P.\KKE,  B.  1  think  the  defendant's  construction  of  the  order  is  the  correct  one, 
and  that  the  verdict  is  irregular.  The  order  for  time  to  plead  only  imposes  the  term 
of  taking  short  notice  of  trial  at  the  sittings  in  or  after  Easter  Term.  If  the  plaintiff' 
does  not  go  to  trial  accordingly,  then  he  is  Ijound  to  give  an  ordinary  notice.  If  the 
plaintiff  wished  to  try  the  cause  at  any  subsequent  sittings,  he  might  have  inserted 
the  words,  "  to  take  short  notice  of  trial  for  the  sittings  in  or  after  Easter  Term,  or 
any  future  sittings." 

Rule  absolute. 


[673]  SCHILD  f.  KiLPiN.  Exch.  of  Pleas.  June  11,  18il. — To  an  action  by  indorsee 
against  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that  after  the  indorse- 
ment to  the  plaintiff,  and  before  the  commencement  of  the  suit,  to  wit,  on  &c.,  the 
plaintiff,  for  a  good  and  valuable  consideration,  indorsed  the  bill  to  J.  W.,  who,  from 
thence  until  and  at  and  after  the  commencement  of  this  suit,  was,  and  still  is  and 
remains,  the  indorsee  and  holder  thereof,  and  the  defendant,  from  the  time  of 
such  indorsement  to  the  said  J.  W.  continually  hitherto  hath  been,  and  still  is 
liable  to  pay  the  amount  of  the  bill  to  the  said  J.  W.  Replication,  de  injuria : — 
Held,  on  special  demurrer,  that  the  plea  was  in  denial,  not  in  excuse,  of  the 
breach  alleged  in  the  declaration,  viz.  the  non-payment  of  the  bill  according  to 
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the  tenor  aud  efiect  of  the  acceptance,  and  therefore  thiit  the  replication  was 
improper. 

[S.  C.  9  Dowl.  P.  C.  803  ;  10  L.  J.  Ex.  422  ;  5  Jur.  874.] 

Assumpsit  b}-  indorsee  of  a  bill  of  exchange  for  £75,  dated  10th  of  February,  1840, 
drawn  by  H.  W.  on  and  accepted  by  the  defendant,  payable  twelve  months  after  date 
to  the  order  of  the  drawer,  indorsed  by  H.  "W.  to  T.  W.,  by  him  to  a  firm  of  Stones 
&  Son,  and  by  them  to  the  plaintift'.  The  declaration  was  in  the  form  given  by  the 
rules  of  T.  T.,  1  Will.  4,  alleging  that  the  defendant  promised  the  plaintiff  to  pay  the 
bill  when  due,  according  to  the  tenor  and  effect  of  the  bill  and  of  his  acceptance,  and 
that  he  hath  not  paid  the  said  bill. 

Plea,  that,  after  the  said  indorsement  to  the  plaintiff,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  the  plaintiff',  for  a  good  and  valuable  consideration 
in  that  behalf,  indorsed  the  said  bill  to  a  certain  person,  to  wit,  one  J.  AV right,  who 
from  thence  until  and  at  and  after  the  commencement  cf  this  suit  was,  and  still  is  and 
remains,  the  indorser  and  holder  thereof :  and  the  defendant,  from  the  time  of  such 
indorsement  to  the  said  J.  Wright  continually  hitherto,  hath  been  and  still  is  liable 
to  pay  the  amount  of  the  said  bill  to  the  said  J.  Wright.     Verification. 

Eeplication,  de  injuria. 

Special  demurrer,  and  joinder  in  demurrer. 

The  case  was  argued  in  the  present  term,  (June  7),  by 

Corrie,  in  support  of  the  demurier.  The  question  is,  whether  this  is  a  plea  in 
excuse  for  the  breach  of  the  contract  alleged  in  the  declaration ;  if  it  be  not,  the 
replication  de  injuria  is  bad.  Now  the  promise  alleged  in  the  declaration  is  a  promise 
by  the  defendant  to  the  plaintiff  to  pay  the  bill — i.e.,  to  the  legal  holder — not  a 
promise  to  i»y  the  bill  to  the  plaintiff ;  aucl  the  breach  alleged  is,  that  the  defend-[674]- 
ant  has  not  paid  the  bill.  Now  the  plea,  it  is  true,  admits  the  promise  alleged,  viz. 
the  promise  to  pay  the  bill ;  but  the  defendant  does  not  excuse  himself  from  the 
breach  alleged,  viz.  the  non-payment  of  the  bill  according  to  the  tenor  of  his  accept- 
ance, Imt  shews  that,  in  respect  of  that  breach,  the  plaintilf  has  no  right  of  action,  the 
right  to  sue  on  the  bill  being  vested,  at  the  time  of  the  commencement  of  the  suit,  in 
another  person.  The  plea,  therefore,  denies  the  existence  of  any  cause  of  action  in 
the  plaintiff,  and  the  replication  de  injuria  is  inapplicable.  The  case  is  within  the 
authority  of  Jones  v.  Senior  (4  M.  &  W.  123).  [Lord  Abinger,  C.  B.  There  the  plea 
was  not  by  way  of  excuse,  but  shewed  that  something  had  occurred  which  had 
extinguished  the  plaintiff's  right,  and  had  given  the  defendant  a  right  to  lefuse  always 
to  pay  the  bill.]  So  this  plea  shews  an  extinguishment  of  the  plaintiff's  right  pro 
tempore,  and  that  the  defendant  had  a  right  to  refuse  payment  to  him  at  the  time 
of  the  commencement  of  the  action. 

Ogle,  contra.  The  plea  admits  that  the  plaintiff  was  the  holder  of  the  bill  at  the 
time  when  it  became  due,  and  had  then  a  canse  of  action,  but  seeks  to  get  rid  of  it 
by  alleging  that  he  subsequently  indorsed  it  to  a  party  who  was  the  holder  at  the 
time  of  action  brought.  That  is  no  answer  to  the  action.  The  plea  ought  to  have 
averred  that  the  plaintiff  had  no  interest  in  the  bill  at  the  commencement  of  the  suit. 
The  case  of  Stones  v.  Butt  (2  G.  &  M.  416)  shews,  that  if  the  bill  were  in  the  hands 
of  the  plaintiff's  bankers,  as  his  agents,  or  in  the  bands  of  trustees  for  him,  that  would 
not  prevent  his  suing  upon  it,  inasmuch  as  the  interest  in  the  bill  would  still  be  vested 
in  him.  So,  if  a  plaintiff  have  deposited  a  negotiable  instrument  on  which  he  is  suing, 
at  the  same  time  giving  notice  of  the  action,  he  does  not  thereby  part  with  his  right 
of  action  ;  3Iarsh  v.  A'etceU  (l  Taunt.  109).  But  [675]  at  all  events,  the  plea  amounts 
to  mere  matter  of  excuse,  and  the  replication  de  injuria  is  good. 

Corrie,  in  reply.  Wright,  the  plaintiff's  indorsee,  could  sue  the  defendant  on  the 
bill,  notwithstanding  a  verdict  and  judgment  for  the  present  plaintiff'.  That  shews 
that  the  plea  is  not  mere  matter  of  excuse.  There  is  no  case  in  which  the  replication 
de  injuria  has  been  held  good,  where  the  circumstances  set  forth  in  the  plea  occurred 
after  the  bill  became  due.  In  Isaac  v.  Farrar  (1  M.  &  W.  6.5),  the  facts  pleaded  all 
occurred  before  the  bill  was  due.  The  case  of  Stones  v.  Buft  is  inapplicable.  [Lord 
Abinger,  C.  B.  I  think,  prima  facie,  the  plea  must  be  taken  to  import  an  indorse- 
ment by  the  plaintiff'  after  the  bill  became  due ;  but  then,  when  it  was  due,  the 
plaintiff  had  a  right  of  action  vested.  The  plea,  therefore,  may  be  an  answer  as  to 
the  principal,  but  how  does  it  answer  the  damages  ?    The  plea  does  not  answer  the 
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bre;ieh  of  contract  admitted  on  the  record,  at  the  time  when  the  bill  became  due.] 
By  the  custom  of  merchants,  the  plaintiff,  by  his  indorsement,  assigned  away  all  right 
of  action,  both  for  the  debt  and  damages.  The  previously  accrued  interest  is  assigned 
with  the  principal.  There  cannot  be  two  co-e.\i.'^ting  rights  of  action  on  the  same  bill : 
JoltH.<(jii  V.  Kcnnion  (2  ^Vils.  262).  In  Marsh  v.  Newdl,  the  action  was  brought  before 
the  plaintirt'  paited  with  the  bill. 

LoKD  Abinoek,  C.  B.  The  forms  of  declarations  on  bills  of  exchange,  with  which 
this  is  in  accordance,  are  abridged  from  the  old  form,  which  alleged  a  promise  to  pay 
the  plaintiff.  I  doubt,  therefore,  whether  the  promise  alleged  here  must  not  be  under- 
stood as  a  promise  to  pay  the  plaintiff,  not  mei-ely  as  a  promise  to  pay  the  holder  of 
the  bill ;  if  so,  then  it  would  seem  that  the  breach  is  not  denied,  but  [676]  the  plea 
is  only  an  excuse  for  not  paying  the  plaintiff,  not  founded  on  any  matter  of  discharge 
or  release,  or  accord  and  satisfaction,  which  puts  an  end  to  the  right  of  action  on  the 
bill  altogether,  but  a  mere  reason  assigned  why  the  defendant  should  not  pay  the 
plaintiff. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldkk«on,  B.  The  question  in  this  case  is,  whether  the  replication  de  injuria  is 
good.  We  are  of  opinion  that  it  is  not.  The  replication  de  injuria  is  only  good 
■where  the  plea  admits  a  breach  of  the  promise  stated  in  the  declaration,  and  alleges 
circumstances  whereby  that  breach  is  excused.  That  was  clearly  laid  down  in  Imac 
V.  Farrar.  To  a  plea  whereby  the  breach  is  discharged,  it  is  not  a  good  replication  : 
Jones  V.  Senior.  Now  what  is  the  breach  in  this  declaration  ?  It  is  the  non-payment 
of  the  bill  according  to  its  tenor  and  effect.  Now  the  payment  according  to  the  tenor 
and  effect  of  the  bill  is  a  payment  to  the  holder  of  the  bill,  i.e.  to  a  person  to  whom 
it  was  originally  made  payable,  or  to  whom  it  has  been  transferred  by  a  valid  indorse- 
ment and  delivery.  The  declaration  avers  the  plaintiff  to  be  such  a  person  ;  for  it 
avers  that  the  bill  was  indorsed  to  him.  The  plea  admits  this ;  but  adds,  that  it  was 
indorsed  afterwards  by  the  plaintiff  to  Wright,  and  that  Wright  was  and  is  the  holder. 
If,  therefore,  the  averment,  that  the  bill  has  not  been  paid,  be,  as  it  probably  is,  an 
averment  that  it  has  not  been  paid  to  the  plaintiff,  the  plea  amounts  to  a  denial  that 
such  non-payment  is  a  breach  of  the  promise  of  the  defendant ;  for  a  non-payment  to 
the  plaintiff,  he  not  being  then  the  holder,  is  not  a  non-payment  to  the  holder  of  the 
bill.  Instead,  therefore,  of  an  excuse  for  a  breach,  it  is  a  denial  of  the  breach, — an 
argumentative  one,  perhaps,  but  that  would  only  make  it  bad  on  special  demurrer; 
and  conse-[677]-quently,  de  injuria  is  not  a  proper  replication.  For  these  reasons, 
we  are  of  opinion  that  the  judgment  must  be  for  the  defendant ;  but  the  plaintiff  may 
have  liberty  to  amend  on  the  usual  terms. 

Leave  to  amend  accordingly  ;  otherwise 

Judgment  for  the  defendant. 

Page  v.  Pearce.  Exch.  of  Pleas.  June  12,  1841. — On  the  execution  of  a  writ  of 
inquir}'  in  trespass,  the  jury  having  assessed  the  damages  at  one  farthing,  the 
under-sheriff  was  applied  to  to  certify,  under  the  stat.  3  &  4  Vict.  c.  94,  s.  2,  that 
the  trespass  was  wilful  and  malicious.  He  said  that  the  trespass  was  wilful,  but 
he  would  take  time  to  consider  whether  he  would  certify  that  it  was  malicious. 
The  Court  then  adjourned,  and  on  the  same  day,  at  5  p.m.,  met  again  to  take 
an  inquisition  under  an  elegit: — Held,  that  a  certificate  given  by  the  undcr- 
shei'iff  pursuant  to  the  act,  on  the  same  day,  but  after  the  Court  had  so  met 
again,  was  valid. 

[S.  C.  9  Dowl.  P.  C.  81.5  ;  10  L.  J.  Ex.  434.] 

In  this  case  Erie  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why 
the  Master's  allocatur,  allowing  costs  to  the  plaintiff,  should  not  be  set  aside.  This 
was  an  action  of  trespass,  in  which  a  writ  of  inquiry  had  been  executed  before  the 
under-sheriff  of  Dorsetshire,  when  the  jury  assessed  the  damages  at  one  farthing. 
Th(!  under-sheriff  was  immediately  applied  to,  on  the  part  of  the  plaintitl",  to  certify, 
under  the  3  ifc  4  Vict.  c.  94,  s.  2,  that,  the  trespass  was  wilful  and  malicious.  The 
affidavit  on  which  this  rule  was  obtained  stated,  that  the  under-sheriff  thereupon  said 
that  he  would  certify  that  it  was  wilful,  but  would  not  certifv  that  it  was  malicious. 
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The  affidavit  on  the  other  side  stated,  that  he  only  said  (after  an  argument  on  the 
point  by  counsel),  that  he  would  take  time  to  consider  whether  he  would  certify  that 
the  trespass  was  malicious.  The  Court  then  adjourned,  and  met  again  at  5  o'clock  p.m. 
of  the  same  day,  for  the  purpose  of  taking  an  inquisition  under  an  elegit ;  and  the 
affidavit  in  support  of  the  rule  stated  the  belief  of  the  deponents  that  the  under-sheriflf 
did  not  certify  until  after  the  Court  had  so  met  again.  The  plaintiff  afterwards  gave 
notice  of  taxation ;  and  on  the  parties  attending  before  the  Master,  the  writ  of 
inquiry  was  produced,  with  a  certificate  indorsed  thereon,  in  the  handwriting  of  the 
under-sheriff,  that  the  trespass  for  [678]  which  the  action  was  brought  was  wilful  and 
malicious  ;  whereupon  the  Master  allowed  the  plaintiff  his  costs. 

Cresswell  and  Barstow  shewed  cause  against  the  rule,  and  relied  on  Thompson  v. 
Gibson  (ante,  p.  281)  as  a  decisive  authority  in  favour  of  the  plaintiff. 

Erie  and  Bond,  contra.  [Akierson,  B.  The  certificate  must  be  given  within  a 
reasonable  time  after  the  verdict:  how  does  your  affidavit  shew  that  it  was  noti] 
The  deponents  state  their  belief  that  it  was  not  given  until  the  Court  re-assembled 
in  the  afternoon.  The  under-sherift',  after  the  adjournment,  had  no  authority  as 
Judge  under  the  writ  of  inquiry.  [Alderson,  B.  He  had  authority  for  a  reasonable 
time  foi'  the  purpose  of  certifying.]  The  Judges  of  the  superior  Courts  have  a  con- 
tinuing commission  until  the  new  commission  for  another  assize  is  made  out ;  but 
there  is  no  such  continuing  authority  under  a  writ  of  trial  or  inquiry.  The  ground 
of  the  decision  in  Thompson  v.  Gibson  was  that  no  new  business  had  intervened  to 
affect  the  impression  made  on  the  Judge's  mind  by  the  evidence.  Here  all  the 
under-sheriff's  authority  under  the  writ  had  ceased,  and  he  was  sitting  under  a  new 
authority.  Thev  referred  to  Shuttleworth  v.  Conker  (2  Scott,  N.  R.  47  ;  1  Man.  &  G. 
829;  9  bowl.  P]  C.  717). 

Lord  Aeinger,  C.  B.  This  rule  must  be  dischai-ged.  It  has  already  been 
decided,  and  necessarily  so,  that  the  words  "immediately  afterwards,"  in  the  statute, 
cannot  be  construed  literally  ;  and  if  you  abandon  the  literal  construction  of  the 
words,  what  can  you  substitute  but  "within  a  reasonable  timel"  especially  as  an 
indorsement  of  the  certificate,  eo  instanti,  can  be  of  no  necessity  whatever.  Here, 
when  the  writ  was  executed,  the  under-sheriff's  authority  under  it  is  said  to  have 
expired  :  [679]  it  ended,  therefore,  with  the  verdict.  In  that  view  of  the  case,  the 
word  "immediately"  is  of  no  importance  in  this  question,  because,  the  instant  after 
the  delivery  of  the  verdict,  he  was  equally  without  authority.  But  we  must  construe 
the  act  of  Parliament  reasonably  ;  and  as  it  requires  him  also  to  consider  the  propriety 
of  granting  or  refusing  a  certificate,  he  has  a  new  commission  for  that  purpose  :  and 
when  the  act  says  only  that  the  Judge  shall  certify  immediately  after  the  trial,  and 
does  not  more  especially  define  the  time,  it  must  mean  that  it  is  sufficient  if  it  be  done 
within  a  reasonable  time.  Thei'e  must  surely  be  a  reasonable  interval  for  him  to 
consider  his  judgment,  especially  when  counsel  have  thought  it  a  point  fit  to  be 
argued.  Can  we  then  say  that  in  this  case  he  has  taken  an  unreasonable  time  I  It 
is  said,  that  he  cannot  certify  after  the  trial  of  another  cause:  if  so,  a  Judge  must 
postpone  every  other  cause  for  that  day.  I  do  not  limit  the  reasonable  time  to  the 
interval  before  the  trial  of  another  cause,  or  even  necessarily  to  the  same  day. 

Alderson,  B.  I  am  of  the  same  opinion.  The  question  is,  whether  the  under- 
sheriflf  has  exceeded  a  reasonable  time  in  giving  his  certificate.  Upon  these  affidavits, 
I  do  not  see  what  time  he  has  in  fact  taken  :  and  as  it  is  to  be  assumed  to  be  a 
reasonable  and  proper  act  prima  facie,  it  is  for  the  party  who  complains  of  it  to  shew 
that  he  took  an  unreasonable  time,  which  he  has  clearly  failed  in  doing.  Unless, 
therefore,  we  were  satisfied  that  he  was  bound  to  certify  before  adjournment,  it  is  not 
shewn  that  it  was  not  clone  within  a  reasonable  time.  Then  Thompson  v.  Gibson  is  an 
express  authority  that  it  need  not  be  done  before  adjournment. 

GURNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 


[680]  CoLViN  AND  Others  v.  Buckle  and  Others.  Exch.  of  Pleas.  June  12, 
1841 — In  1816,  G.  shipped  goods  on  board  a  vessel  chartered  by  him  for 
Calcutta,  and  B.  &  Co.  made  advances  to  enable  him  to  do  so,  under  an  arrange- 
ment that  the  goods  should  be  transmitted  to  the  agents  at  Calcutta  of  B.  &  Co., 
who  wei-Q  to  dispose  of  the  outward  cargo  there,  and  send  the  proceeds  in  goods 
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or  bills  to  B.  &  Co.  in  London,  who  were  to  reimburse  themselves  their  charges, 
and  hold  the  balance  at  the  disposal  of  G.  In  November,  1817,  G.  being  in 
difficulties,  and  indebted  to  the  defendants  in  £S50,  the  defendants  and  G. 
applied  to  B.  and  Co.  to  pay  oft'  this  debt  by  a  further  advance  to  G.  on  his  con- 
signment, and  the  defendants  gave  B.  &  Co.  the  following  guarantie  : — "  .Messrs. 
B.  &  Co. — You  having  expressed  some  doubts  of  the  propriety  of  paying  G.'s 
draft  on  you  for  £8.50  in  our  favour,  we  hereby  engage,  if  you  will  pa\'  us  the 
same,  that  we  wnll  reimburse  you  the  amount  on  demand,  with  interest,  in  the 
event  of  your  finding  it  necessary  to  call  upon  us  to  do  so,  either  from  the  state 
of  G.'s  pending  account  with  you,  or  from  any  other  ciicumstances."  B.  &  Co. 
thereupon  accepted  and  paid  a  bill  for  £850,  drawn  by  G.  on  them  in  favour  of 
the  defendants.  The  vessel  returned  to  England  with  a  cargo  in  April,  1818, 
when  C,  the  owner,  (G.  having  become  bankrupt),  gave  notice  to  the  East  India 
Company,  (in  whose  docks  she  lay),  not  to  deliver  any  part  of  the  cargo  without 
his  authority  ;  they  thereupon  sold  the  cargo,  and  paid  the  owner's  demand  for 
freight,  and,  in  consequence  of  conflicting  claims  from  G.'s  assignees  and  from 
B.  &  Co.,  filed  an  interpleader  bill,  and  paid  the  balance  of  the  proceeds  into 
Court.  Proceedings  at  law  and  equity  were  continued  between  all  the  above 
parties,  under  legal  advice,  up  to  the  year  18.37,  when  the  result  was,  that  B.  & 
Co.  were  obliged  to  pay  C.'s  costs.  In  1 838,  B.  &  Co.  demanded  of  the  defendants 
the  £8.50  due  by  the  guarantie,  with  interest,  and  their  share  of  the  expenses 
incurred  in  the  law  proceedings,  and  on  their  refusal  to  pay,  brought  an  action 
against  them  on  the  guarantie  : — Held,  first,  that  the  Statute  of  Limitations 
began  to  run  against  the  plaintifts,  not  from  the  termination  of  the  legal  pro- 
ceedings in  1837,  but  from  the  return  and  sale  of  the  cargo  in  1818,  when  all  the 
facts  were  ascertained  upon  which  the  defendants'  legal  liability  depended,  and 
therefore  that  it  was  a  bar  to  the  action  ;  secondly,  that  the  defendants  could  not 
be  made  liable,  under  the  guarantie,  for  the  expenses  incurred  by  the  plaintifls  in 
the  law  proceedings. 

[S.  C.  1 1  L.  J.  Ex.  33.] 

This  was  an  action  of  assumpsit,  which  was  commenced  on  the  10th  of  April,  1838. 
It  was  tried  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  Hilary  Term, 
1839,  when  a  verdict  was  found  for  the  plaintifts  for  the  damages  in  the  declaration, 
subject  to  the  opinion  of  the  Court  on  the  following  case  : — 

The  declaration  (as  amended  at  the  trial)  stated,  that  the  plaintifts,  and  one 
Richard  Campbell  Bazett  and  John  Farquhar,  both  since  deceased,  at  the  time  of  the 
promise  of  the  defendants,  carried  on  business  as  East  India  agents  and  merchants  in 
London,  under  the  firm  of  Bazett,  Farquhar,  Crawford  &  Co. ;  that  they  had  been 
connected  with  the  firm  of  Colvin  &  Co.,  who  carried  on  business  at  Calcutta  :  that' 
before  the  promise,  one  J.  B.  Gooch  had  consigned  goods  to  the  said  firm  of  Colvin 
&  Co.,  to  be  sold  at  Calcutta  on  his  account,  and  that  part  of  the  said  goods  were 
consigned  by  a  certain  ship,  called  the  "  Hero,"  which  had  been  chartered  to  Gooch 
by  one  John  Campion,  the  managing  owner  thereof,  for  a  voyage  from  London  to 
Madras  and  Calcutta,  and  back  to  London,  upon  certain  [681]  terms  as  to  the  times 
of  paying  freight,  &c.,  specified  by  the  charter-party  ;  that  before  and  at  the  time  of 
making  the  said  consignment.?,  Bazett  &  Co.  had  advanced  monies  to  Gooch  on  credit 
of  the  said  consignments  so  made  to  the  said  firm  of  Colvin  iV;  Co.,  which  monies  were 
due  and  owing  at  the  time  of  the  making  of  the  said  promise ;  that  whilst  the  said 
monies  were  so  due  and  owing  from  Gooch  to  Bazett  &  Co.,  the  said  Gooch  was 
indebted  to  the  defendants  in  £850,  and  that  Gooch  had  requested  Bazett  &  Co.  to 
advance  to  him,  upon  the  credit  of  the  said  Gooch,  and  of  the  aforesaid  goods,  a 
further  sum  of  £850,  for  the  purpose  of  discharging  the  said  debt  so  due  to  the  said 
defendants  from  the  said  Gooch,  by  honouring  a  diaft  or  order  for  the  sura  of  £850  ; 
that  Bazett  &  Co.  were  unwilling  to  do  so  without  further  security  ;  that,  on  the  22nd 
day  of  November,  1817,  the  defendants  promised  the  plaintitt's  and  the  said  Bazett 
&  Co.,  that,  if  they  would  pay  the  .said  draft  of  the  said  Gooch  on  them  the  plaintiffs, 
and  the  said  Bazett  S:  Co.,  in  favour  of  the  defendants  for  the  sum  of  £850,  they  the 
defendants  would  reimburse  the  plaintifts  and  their  said  partners  the  said  amount  of 
£850,  with  interest,  in  the  event  of  the  plaintifts  and  the  said  Bazett  &  Co.  finding  it 
necessary  to  call  upon  them,  the  defendants,  to  do  so,  either  from  the  state  of  the 
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pending  accounts  of  the  said  Gooch  with  the  said  firm  of  Bazett  &  Co.,  or  with  the 
said  firm  of  Colvin  &  Co.,  or  from  any  other  circumstances  whatever.  The  declaration 
then  averred,  that  the  phxintifJs  and  the  said  Bazett  &  Co.  paid  to  the  defendants  the 
amount  of  the  said  draft  for  the  sum  of  £850  ;  that  certain  goods  had  been  consigned 
by  Colvin  &  Co.,  by  the  "  Hero,"  from  Calcutta,  to  the  plaintiffs  and  the  said  Bazett 
&  Co.,  for  and  on  account  of  the  said  goods,  which  goods,  after  the  payment  of  the 
said  sum  of  £8.50,  arrived  in  London  ;  that  on  their  arrival,  a  large  claim  was  made 
on  them  by  John  Campion,  for  freight  alleged  to  be  due  under  the  said  charter-party, 
[682]  and  that  the  plaintift's,  and  the  said  firm  respectively,  at  different  times  before 
the  date  of  the  demand  thereinafter  mentioned,  were  respectively  obliged  to  expend 
and  pay  large  sums  of  money,  in  endeavouring  to  oppose  the  said  claim,  and  establish 
their  right  to  the  said  goods,  in  liquidation  of  so  much  of  the  said  monies  due  to  them 
from  the  said  Gooch  ;  that  the  accounts  between  Gooch  and  the  plaintiffs  and  Bazett 
&  Co.,  in  the  lifetime  of  Bazett  &  Farquhar,  remained  wholly  unsettled  until  a  certain 
day,  much  less  than  six  years  before  the  commencement  of  this  suit,  at  which  time 
monies  to  a  large  amount  were  due  to  the  plaintiff's,  as  surviving  partners  of  Bazett  & 
Co.,  in  respect  of  the  advances  made  to  Gooch,  and  the  monies  expended  in  opposing 
the  said  claim  of  the  said  Campion  ;  that  the  plaintiffs,  by  reason  of  the  premises,  had 
sustained  a  loss  to  a  large  amount,  in  consequence  whereof  the  plaintift's  found  it 
necessary  to  call  on  the  defendants  to  reimburse  the  plaintift's  the  said  sum  of  £8-50, 
with  interest,  so  paid  by  the  plaintift's  and  the  said  Bazett  &  Co.,  and  payment  of 
such  sums  and  interest  was  then  demanded  by  the  plaintiff's,  but  the  defendants 
refused  to  pay  the  same. 

The  defendants  pleaded  non  assumpserunt,  and  also  several  special  pleas,  of  which 
the  following  only  need  be  here  stated  : — 

Fourth  plea,  as  to  the  monies  alleged  to  have  been  expended  in  opposing  the  claim 
of  the  said  Campion,  that  the  said  sum  was  not,  nor  was  any  part  thereof,  expended 
on  the  account  of  or  by  the  authority  of  the  said  Gooch,  or  with  the  privity  or  consent 
of  the  defendants  ;  and  that  if  the  plaintiffs  had  sustained  any  loss,  they  had  sustained 
the  same  of  their  own  wrong;  without  this,  that  the  said  sum,  or  any  part  thereof, 
was  necessarily  expended  by  Bazett  &  Co.,  modo  et  forma.  On  this  plea  issue 
was  joined.  Eighth  plea,  the  Statute  of  Limitations ;  on  which  the  plaintiffs  took 
issue. 

[683]  The  plaintiffs,  and  one  Kichard  Campbell  Bazett  and  John  Farquhar,  both 
sinced  deceased,  in  1816,  carried  on  business  in  London  as  East  India  agents  and 
merchants,  under  the  firm  of  Bazett,  Farquhar,  Crawford  &  Co.  The  plaintiffs  are 
the  surviving  partners  of  that  house.  In  1817,  the  defendants  were,  and  still  are, 
merchants  and  shipowners  in  London.  The  transactions  out  of  which  this  action 
arises  commenced  in  1816  and  1817,  at  which  period  Colvin  &  Co.  of  Calcutta,  of 
which  house  the  plaintift's  Colvin  and  R.  C.  Bazett  were  partners,  were  the  corre- 
spondents and  agents  of  Bazett  &  Co.  in  London.  In  1816  J.  B.  Gooch,  among  other 
consignments,  shipped  goods  to  Calcutta  in  a  vessel  named  the  "  Hero,"  and  Bazett  & 
Co.  made  advances  to  him  to  enable  him  to  do  so.  The  arrangement  agreed  on  by 
Gooch  and  Bazett  &  Co.  was,  that  the  goods  should  be  transmitted,  for  the  security 
of  Bazett  &  Co.,  to  Colvin  &  Co.,  at  Calcutta,  who  were  to  dispose  of  the  outward 
cargo  in  Calcutta,  and  send  the  proceeds,  either  in  goods  or  bills,  to  Bazett  &  Co.  in 
London  ;  and  the  latter  were  to  reimburse  themselves  the  charges  and  expenses,  and 
hold  the  balance  at  the  disposal  of  Gooch  ;  and  by  the  bills  of  lading,  the  goods  bought 
at  Calcutta  were  to  be  made  deliverable  to  Bazett  &  Co.  in  London.  In  November 
1817,  Gooch  being  in  doubtful  credit,  and  indebted  to  the  defendants  in  £850,  the 
latter  and  Gooch  applied  to  Bazett  &  Co.  to  pay  off  this  debt  by  means  of  a  further 
advance  to  Gooch  on  the  consignment.  Other  firms,  to  whom  Gooch  was  also  indebted, 
made  similar  applications  to  Bazett  &  Co.,  who  refused,  unless  they  received  some 
indemnity.     Accordingly  the  following  guarantee  was  given  by  the  defendants. 

"London,  November  22,  1817. 

"  Messrs.  Bazett  &  Co. — You  having  expressed  some  doubts  of  the  propriety  of 
paying  Mr.  J.  B.  Gooch's  draft  on  you  for  £850  in  our  favour,  we  hereby  engage,  if 
you  [684]  will  pay  us  the  same,  that  we  will  reimburse  you  the  amount  on  demand, 
■with  interest,  in  the  event  of  your  finding  it  necessary  to  call  upon  us  to  do  so,  either 
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from  the  state  of  Mr.  Gooch's  pending  accounts  with  your  London  or  Bengal  house 
or  from  any  other  circumstances.     We  are,  gentlemen,  your  obedient  seivants, 

"  BUCKI.E.S,  B.\U.STEK,  &  BUCHAN.'IN." 

Bazett  &  Co.  accordinglj'  accepted  and  paid  a  bill  for  £8-50,  drawn  upon  them  by 
Gooch.  Bills  drawn  by  Gooeh  in  favour  of  his  other  debtors  were  also  paid  by  Bazett 
&  Co.  In  1818  Gooch  became  a  bankrupt.  At  this  time  the  balance  due  from  Gooch 
to  Bazett  &  Co.  amounted  to  33981.  lis.,  and  in  May,  1838,  when  the  present  action 
was  commenced,  the  amount,  including  law  charges,  amounted  to  76831.  12s.  .5d. 

In  1S16,  Gooch  chartered,  on  his  separate  account,  the  vessel  called  the  "Hero" 
from  one  John  Campion,  covenanting  to  pay  freight  and  primage,  at  ceitain  specific 
times,  by  cash  and  bills.  The  vessel  and  cargo  were  consigned  by  Gooch,  through  the 
plaintift's,  to  Colvin  &  Co.  as  his  agents,  and  also  as  the  general  agents  of  the  plaintiffs, 
and  both  the  plaintiffs  and  Colvin  &  Co.  were  inade  aquainted  with  the  charter-party. 
After  disposing  of  part  of  the  cargo,  and  retaining  the  remainder  in  their  possession 
for  a  more  favourable  conjuncture,  Colvin  &  Co.  put  up  the  "  Hero"  for  her  homeward 
voyage,  having  purchased  489  Ijales  and  22  half-bales  of  cotton  out  of  their  own  money, 
but  at  the  risk  and  on  the  account  of  Gooch.  In  April  1S18,  the  "Hero"  entered  the 
East  India  Docks,  and  discharged  her  cargo,  whereupon  Campion  gave  notice  to  the 
East  India  Company  not  to  deliver  any  part  of  the  cargo  without  his  authority.  The 
cotton  was  shipped  under  bills  of  lading  by  Colvin  &  Co.,  by  which  it  was  made 
deliverable  to  Bazett  &.  Co.,  to  be  received  by  them  in  discharge  of  their  advances  to 
Gooch.  The  East  India  Cora-[685]-pany,  on  receiving  the  notice  from  Campion,  sold 
the  cargo,  the  proceeds  of  which  amounted  to  .5.5771.  12s.  3d.,  and  paid  over  to  Bazett 
&  Co.  the  sum  of  £2000  on  account  of  their  advances  to  Gooch.  The  assignees  of 
Gooch  brought  an  action  of  trover  against  Campion,  to  recover  the  value  of  the  cargo 
of  the  "Hero."  In  this  action  judgment  on  demurrer  was  given  for  the  defendant. 
The  East  India  Company  accordingly  paid  Campion's  demand  for  freight,  and  having 
a  balance  still  in  their  hands,  filed  an  interpleader  bill  against  the  plaintiffs  and 
Campion,  and  paid  the  balance  into  Court.  In  November  1819,  Bazett  &  Co.  put  in 
their  answer,  requiring  the  assignees  to  be  made  defendants,  which  was  accordingly 
done.  In  January  1S24  Campion  filed  his  answer,  claiming  the  balance  of  freight  with 
interest,  and  his  costs  at  law  and  equity.  In  1826  an  issue  at  law  was  directed  by 
the  Court,  to  try  whether  Campion  had  a  lien  on  the  bales  of  cotton,  which  issue  was 
found  in  favour  of  Campion.  Proceedings,  both  at  law  and  equity,  were  continued 
between  Bazett  &  Co.,  Campion,  and  the  East  India  Companj',  up  to  the  year  1837, 
when  the  result  was  that  the  plaintifls  were  obliged  to  pay  Campion  the  sum  of  14811. 
14s.  2d.,  the  costs  incurred  in  the  said  proceedings.  Every  step,  both  at  law  and 
equity,  was  defended,  or  commenced,  or  taken,  under  the  advice  of  eminent  counsel, 
employed  on  behalf  of  the  plaintiff's  and  their  late  firms.  In  1838  the  plaintift's 
demaniied  of  the  defendants  the  sum  of  £8.50,  due  by  the  guarantee,  with  interest, 
together  with  their  share  of  the  expenses  incurred  in  the  litigation. 

The  question  for  the  opinion  of  the  Court  is,  whether  or  not  the  defendants  are 
entitled  to  a  verdict  on  any  of  the  issues  :  if  so,  a  verdict  is  to  be  entered  accordingly  : 
if  not,  judgment  is  to  be  entered  for  the  plaintiffs,  for  such  sum  as  the  Court  shall 
direct :  the  Court  to  be  at  liberty  to  draw  any  inference  in  point  of  fact  which  the 
jury  might  have  done  :  the  plaintiffs  or  defend-[686]ants  to  be  at  liberty  to  argue 
that  the  pleadings  are  not  good. 

The  points  stated  for  argument  by  the  plaintiffs  were,  that  the  construction  of  the 
guarantee,  with  reference  to  the  facts  in  the  case,  was  in  favour  of  the  plaintiffs ;  and 
that  the  verdict  should  be  entered  for  the  plaintift's  on  each  issue. 

The  defendants'  ]ioints  were,  that  the  plaintiffs  were  not  entitled  to  bring  into 
dispute  the  costs  of  disputing  Campion's  claim  for  freight,  nor  any  advances  made  by 
them  after  the  promi.^e  ;  that  it  did  not  become  necessary  to  call  upon  the  defendants 
for  reimbursement;  that  the  action  was  barred  by  the  Stiitute  of  LimiUitions ;  and 
that  the  declaration  did  not  shew  any  cause  of  action. 

The  case  was  argued  in  this  terra  (May  31),  by 

The  Attorney-General,  for  the  plaintiffs.  The  plea  of  the  Statute  of  Limitations 
is  no  answer  to  this  action.  The  cause  of  action  did  not  accrue  until  the  accounts 
lietween  Bazett  &  Co.  and  Gooch  were  finally  adjusted,  on  the  settlement  of  the 
disputes  as  to  Campion's  claim,  in    1837.     It  was  not  until   it   was  found   that  the 
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balance,  as  against  Gooch,  was  in  favour  of  the  plaintiffs,  that  it  could  be  found 
necessary  to  resort  to  the  liability  of  the  defendants  on  their  guarantee.  That  question 
depended  upon  the  result  of  the  litigation  as  to  Campion's  claim  of  lien  for  freight, 
which  could  be  settled  by  litigation  alone ;  and  it  is  expressly  found  in  the  case,  that 
every  step  taken  by  the  plaintiffs  in  the  course  of  that  litigation,  was  taken  under  the 
advice  of  eminent  counsel.  Under  the  peculiar  circumstances  of  this  case,  therefore, 
the  action  was  in  time. 

Secondly,  Bazett  &  Co.  were  fully  justified  in  resisting  Campion's  claim  of  lien, 
and  the  defendants  are  justly  chargeable,  upon  their  guarantee,  with  the  expenses  of 
that  litigation,  which  was  bona  fide  undertaken  for  their  benefit.  These  expenses 
cannot,  under  the  circumstances,  be  [687]  considered  to  have  been  voluntarily  incurred. 
If  Gooch  had  remained  solvent,  he  would,  on  trying  the  Cjuestion  of  lien,  have  been 
liable  to  the  payment  of  the  expenses. 

Ci'esswell,  contra.  The  Statute  of  Limitations  began  to  run  as  soon  as  the  extent 
of  Gooch's  assets  was  known  by  the  sale  of  the  return  cargo,  and  the  winding  up  of 
the  accounts  between  Gooch  and  Bazett  &  Co.,  in  the  year  1818.  All  the  facts  were 
then  ascertained  upon  which  a  final  adjustment  of  the  pending  accounts  with  Gooch 
might  and  ought  to  have  taken  place.  The  right  of  action  against  the  defendants  on 
their  Guarantee  was  then  complete.  It  is  argued,  that,  inasmuch  as  it  was  uncertain, 
until  the  result  of  the  litigation  with  Campion,  that  his  claim  of  lien  was  a  valid  one. 
the  Statute  of  Limitations  would  not  begin  to  run  until  the  final  determination  of 
that  question  by  the  Courts.  This  argument  is  wholh^  fallacious.  It  must  be  assumed 
that  the  law  as  to  Campion's  right  of  lien  was  clear,  and  was  known  to  all  the  parties, 
as  soon  as  the  facts  upon  which  it  depended  weie  ascertained.  The  plaintiffs  could 
not  be  entitled,  because  they  entertained  or  expressed  erroneous  doubts  as  to  the  law, 
to  protract  litigation  for  many  years,  and  to  contend  that,  during  all  that  period,  the 
operation  of  the  statute  was  suspended.  All  the  authorities  on  the  subject  are  clearly 
opposed  to  such  a  conclusion.  Thus,  upon  a  sale  of  goods  on  credit,  the  statute  begins 
to  run  immediately  upon  the  expiration  of  the  credit,  and  not  from  the  time  only  of 
a  demand  made  on  the  buyer  for  the  price :  Helps  v.  Winierhotfom  (2  B.  &  Adol.  4.31). 
A  cause  of  action  arising  out  of  a  contract  accrues  immediately  upon  the  actual  breach 
of  it,  and  therefore  the  Statute  of  Limitations  begins  then  to  run,  although  the  breach 
of  contract  may  not  come  to  the  plaintiff's  knowledge  until  afterwards  :  Batfh/f  v. 
Faulkmr  (3  B.  &  Aid.  28b).  The  same  principle  is  [688]  recognised,  as  to  the  liability 
of  co-sureties,  in  Duties  v.  Humphreys  (6  M.  &  W.  153).  In  this  case,  therefore,  the 
cause  of  action  accrued  on  the  non-adjustment  of  Gooch's  accounts  in  1818,  and  this 
action  is  too  late. 

Secondly,  the  defendants  cannot  be  charged  with  the  costs  of  the  protracted  and 
ultimately  unsuccessful  litigation  in  which  the  plaintifl's  chose  to  engage.  Thev  gave 
no  authority  whatever  for  that  purpose ;  and  they  cannot  be  made  liable  without  an 
express  agreement  to  that  effect :  Hmves  \\  Martin  (1  Esp.  162),  Winckworth  v.  Mills 
(2  Esp.  483),  Short  v.  Kullouuy  (11  Ad.  &  Ell.  28). 

The  Attorney-General,  in  reply.  The  plaintiffs  were  not  to  resort  to  the  defen- 
dants until  it  should  be  found  necessary  so  to  do ;  and  it  did  not  become  so  until 
their  accounts  with  Gooch  were  finally  adjusted  in  due  course  of  law.  The  plaintiffs 
could  not  know,  until  then,  whether  such  necessity'  would  arise  at  all.  If  an  action 
had  been  brought  in  1818,  it  could  not  have  been  alleged  oi-  shewn  that  the  plaintiffs 
were  not  in  complete  funds,  as  against  all  the  parties.  Here  there  was  no  breach  of 
the  contract,  until  it  was  found  necessary  by  the  plaintiffs  to  call  upon  the  defendants. 
[Kolfe,  B.  None  of  these  defendants  were  parties  to  the  legal  proceedings ;  what 
right  have  the  plaintiffs  to  say  they  did  not  know  the  law  1  I  should  inteipret  the 
words,  "in  the  event  of  your  finding  it  necessary  to  call  upon  us,"  to  mean,  in  the 
event  of  the  plaintiffs  having  all  the  facts  before  them  on  which  the  necessity  existed.] 
The  determination  of  the  Court  was  one  of  those  facts.  [Eolfe,  B.  Bazett  &  Co. 
had  the  right  of  action,  though  they  did  not  know  it.  If  they  had  brought  the 
action  in  1818,  and  these  facts  had  appeared,  they  must  have  sustained  it.]  The 
parties  contemplated  all  the  circumstances  which  might  prevent  the  plaintiffs  from 
[689]  having  a  fund  out  of  which  they  could  reimburse  themselves  ;  and  they  could 
not  know  whether  they  should  find  it  necessary  to  resort  to  this  security,  until  the 
final  result  of  their  transactions  with  Gooch. 

Cur.  adv.  vult. 
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The  judgment  of  the  Court  was  now  delivered  bj' 

Lord  Abinger,  C.  B.  In  this  case  several  questions  were  argued,  and  with  much 
ability  on  both  sides  ;  but  as  we  are  of  opinion  that  the  claim  of  the  plaintiffs  is  barred 
by  the  Statute  of  Limitations,  it  will  not  be  necessary  to  deliver  our  judgment  on  the 
other  points  brought  before  the  Court. 

The  facts  of  the  case,  so  far  as  it  is  necessary  to  state  them,  are  shortly  these. 
Bazett  &  Co.,  now  represented  by  the  plaintiffs,  were  in  advance  to  Gooch,  who  had 
sent  out  a  cargo  of  goods  to  Calcutta  for  sale  there  on  his  account.  The  goods  were 
consigned  to  Colvin  &  Co.  of  Calcutta,  the  agents  of  the  plaintiffs,  and  were  to  be 
disposed  of  there  by  them  ;  and  the  proceeds  wei-e  to  be  applied  in  procuring  for 
Gooch  a  return  cargo  to  be  consigned  to  the  plaintiffs  in  London,  so  as  to  give  them 
a  security  out  of  the  proceeds  for  their  advances  to  Gooch. 

In  this  state  of  things,  the  defendants  applied  to  Bazett  &  Co.  to  make  what  in 
fact  must  be  considered  as  a  further  advance  of  £850  to  Gooch.  To  this  application 
Bazett  &  Co.  acceded  ;  but  as  it  was  then  doubtful  what,  if  anything,  might  ultimately 
be  due  to  Gooch  upon  the  realization  of  the  proceeds  of  the  cargo  consigned  to  India, 
and  of  the  cargo  which  might  be  shipped  therefrom  in  return,  the  defendants,  on  the 
22nd  of  November,  1817,  signed  a  letter  to  the  plaintiffs,  on  which  the  action  is 
brought.  The  letter  is  in  these  words  : — "You  having  expressed  some  doubt  of  the 
propriety  of  paving  Mr.  Gooch  his  draft  on  you  foi-  £850  in  our  favour,  we  hereby 
engage,  if  you  will  pay  us  the  same,  we  will  reimburse  you  [690]  the  amount  on 
demand,  with  interest,  in  the  event  of  your  finding  it  necessary  to  call  upon  us  to  do 
so,  either  from  the  state  of  Mr.  Gooch's  pending  accounts  with  your  London  or  Bengal 
house,  or  from  any  other  circumstances."  The  present  action  is  brought  on  the 
guarantee  so  entered  into  by  the  defendants  ;  and  the  question  is,  when  did  the 
liability  of  the  defendants  first  arise  I  for  from  that  period,  undoubtedly,  the  Statute 
of  Limitations  began  to  run. 

On  the  part  of  the  plaintiffs  it  is  contended,  that  it  did  not  arise  until  the  accounts 
between  Gooch  and  the  plaintiffs  had  been  in  fact  finally  adjusted  ;  and  that,  as  such 
adjustment  was  delayed  by  disputes  arising  on  the  subject  of  a  claim  of  lien  for  freight 
between  Campion  and  the  plaintiff's,  it  did  not  finally  take  place  until  within  si.x  years 
of  the  commencement  of  this  suit,  and  thus  the  defence  on  the  Statute  of  Limitations 
fails. 

But  we  are  not  of  that  opinion.  We  think  the  cause  of  action  arose  as  soon  as, 
by  the  sale  of  the  return  cargo  in  this  country,  all  the  facts  were  ascertained  on  which 
the  adjustment  of  the  pending  transactions  might  and  ought  to  have  taken  place  ;  and 
that  the  delay  occasioned  by  the  disputes  between  the  plaintiffs  and  Campion  does 
not  in  any  manner  affect  the  defendants.  Every  fact  necessary  to  the  adjustment 
of  the  accounts  existed,  and  was  fully  ascertained,  prior  to  the  filing  of  the  bill  b}^ 
the  East  India  Company  in  1818.  Bazett  &  Co.  were  under  no  obligation  to  enter  into 
the  contest  with  Campion  about  the  freight.  They  were  not  authorized  to  do  so, 
either  by  Gooch  or  by  the  defendants,  and  they  had  at  that  time  a  clear  right  of 
action,  both  against  Gooch  upon  the  balance  of  his  account  as  it  then  stood,  and  against 
the  defendants  in  respect  of  their  liability  on  the  guarantee  in  question.  From  that 
time,  at  latest,  we  aie  of  opinion  that  the  statute  began  to  run  ;  and  as  that  was  much 
more  than  six  years  before  the  present  action  was  commenced,  we  are  of  [691]  opinion 
that  the  verdict  nuist  be  entered  for  the  defendants  on  their  plea  of  the  Statute  of 
Limitations. 

The  verdict  ought  also  to  be  entered  for  the  defendants  on  the  fourth  issue. 

Judgment  for  the  defendants  accordingly. 

Pechell  and  Others  v.  Watson  and  Rodgers.  Exch.  of  Pleas.  May  29,  1841. 
— Declaration  in  case  stated,  that  before  and  at  the  committing  of  the  grievances 
by  the  defendants,  an  action  of  trespass  had  been  commenced  and  wiis  depending, 
wherein  R.  H.  was  plaintiff,  and  the  now  plaintiffs  were  defendants;  in  which 
action  the  now  plaintiffs  appeared  by  P.  M.,  then  being  their  attorney  in  that 
behalf,  and  the  said  action  was  defended  bj'  the  now  plaintiffs  by  and  through 
the  said  P.  M.  as  such  attorney  :  and  charged,  that  the  defendants,  contriving  >Vc., 
wrongfully,  unjustly,  maliciously,  and  unlawfully  upheld  and  maintained  the  said 
action  on  the  part  of  the  said  11.  11.  against  the  now  plaintiffs  ;  by  reason  whereof 

Ex.  Div.  VII.— ay 
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the  now  plaintiffs  have  been  greatly  injured,  prejudiced  and  aggrieved  in  and 
about  their  defence  in  the  said  action,  and  have  incurred  and  been  obliged  to 
pay  divers  large  sums  of  monev,  amounting  &c.,  in  and  about  their  defence  of 
the  said  action  so  by  them  made  through  the  said  P.  M.,  so  being  their  attorney 
in  that  behalf.  At  the  trial,  the  juiy  found  a  verdict  for  the  plaintiffs  for  the 
amount  only  of  the  bill  of  costs  paid  by  them  to  P.  M.  as  their  attorney  in  the 
former  action,  and  the  verdict  was  entered  upon  the  postea  accordingl}' : — Held, 
on  motion  in  arrest  of  judgment,  that  the  action  was  maintainable  jointly  by  the 
plaintiffs  ;  the  expenses  of  the  defence  in  the  former  action,  to  which  the  verdict 
was  confined,  being  a  joint  and  not  a  several  damage. — A  declaration  in  case  for 
maintenance  need  not  charge  the  maintenance  to  have  been  committed  contra 
formam  statuti ;  it  being  a  wrongful  act  at  common  law,  and  the  statutes  relating 
to  maintenance  being  onlj'  declaratory  of  the  common  law,  with  additional  penalties. 
— Nor  need  the  declaration  allege  that  the  defendant  was  not  interested  in  the 
action  maintained  ;  if  he  was,  that  is  matter  to  be  pleaded  by  him. — A  count  in 
case,  charging  that  the  defendant  unlawfully,  maliciously,  and  without  reasonable 
or  probable  cause,  and  without  having  any  interest  in  the  suit  therein  mentioned, 
instigated  and  stirred  up  A.  B.,  a  pauper,  to  commence  and  prosecute  an  action 
against  the  plaintiff,  by  reason  whereof  A.  B.  did  commence  and  prosecute  such 
action,  &c.  ;  whereb}^  the  plaintiff'  was  put  to  great  trouble  and  vexation,  and 
obliged  to  lay  out  a  large  sum  in  the  defence  of  such  action  ;  is  good. 

[S.  C.  11  L.  J.  Ex.  225.  Referred  to.  Earn  Coomar  Coondoo  v.  Chunder  Canto  Mookerjee, 
1876,  2  A.  C.  206;  Brudlaugh  v.  Ncwdirjate,  1883,  11  Q.  B.  D.  8 ;  Harris  v.  Bnsco, 
1886,  17  Q.  B.  D.  511.] 

Case.  The  first  count  of  the  declaration  stated,  that  the  defendant  heretofore, 
to  wit,  on  1st  January  1838,  and  on  divers  other  days  and  times,  &c.,  contriving 
and  maliciously  intending  to  injure,  harass,  and  damnify  the  plaintiffs,  and  to  put  them 
to  great  vexation  and  expense,  unlawfully,  maliciously,  and  without  reasonable  or 
probable  cause,  and  without  having  any  interest  in  the  suit  next  hereinafter  mentioned, 
did  advise,  procure,  instigate,  and  stir  up  one  Richard  Hearsev,  then  being  a  pauper 
and  in  indigent  circumstances,  to  commence  and  prosecute  an  action  of  trespass  in  the 
Court  of  our  Lady  the  Queen,  before  Her  Majesty's  Justices  of  the  Bench  at  West- 
minster, against  the  plaintiffs  together  with  certain  other  persons  [naming  them] ; 
in  which  [692]  said  action  the  now  plaintiff's  did  appear,  plead,  and  defend  the  same 
by  their  lawful  attorney  in  that  behalf,  to  wit,  by  one  P.  M.  ;  and  the  said  other 
defendants  therein  did  appear,  plead,  and  defend  the  same  by  their  certain  other 
lawful  attorney  in  that  behalf,  to  wit,  by  one  W.  M.  And  the  now  plaintiffs  further 
say,  that  by  and  through  such  advice,  procurement,  instigation,  and  stirring  up  as 
aforesaid,  the  said  Richard  Hearsey  did  in  fact,  without  reasonable  or  probable  cause, 
commence  and  prosecute  the  said  action  of  trespass,  and  that  such  proceedings  were 
thereupon  had,  that  afterwards,  to  wit,  on  &c.  [stating  a  judgment  of  nonsuit  against 
the  plaintiff  Hearsey,  and  a  suggestion  for  double  costs  to  the  defendants,  as  justices 
of  the  peace].  Whereby,  and  hy  reason  of  such  last-mentioned  action,  and  of  such 
advice,  procurement,  instigation,  and  stirring  up  as  aforesaid,  the  now  plaintiffs  were 
not  only  put  to  great  trouble  and  vexation  in  and  about  the  defence  of  the  said  action, 
but  were  also  obliged  to  pay,  and  did  in  fact  pa\',  a  large  sum,  to  wit,  £600,  in  and 
about  the  defence  of  the  said  action,  and  the  costs  thereof  and  in  relation  thereto  ; 
and  the  said  now  plaintiffs,  by  reason  of  the  poverty  and  indigence  of  the  said  Richard 
Hearsey,  were  and  have  hitherto  been  unable  to  obtain  satisfaction  from  him  for  or 
in  respect  of  the  said  costs  so  adjudged  to  the  said  plaintiffs  in  the  said  suit,  &c.,  and 
the  same  remain  wholly  unpaid  and  unsatisfied  to  the  said  now  plaintiff's. 

The  second  count  stated,  that,  before  the  time  of  the  committing  of  the  grievances 
by  the  defendants  as  thereinafter  next  mentioned,  a  certain  other  action  of  trespass 
had  been  commenced  in  the  Court  of  our  Lady  the  Queen,  &c.,  wherein  one  R.  Hearsey 
was  plaintiff',  and  the  now  plaintiff's  together  with  certain  other  persons  [naming  them] 
were  defendants  ;  and  in  which  said  last-mentioned  action  the  now  plaintiff's  appeared 
by  the  said  P.  M.,  then  being  their  attorney  in  that  behalf,  and  the  said  last-mentioned 
action  was  defended  by  the  now  plaintiffs  by  and  [693]  through  the  said  P.  M.,  as 
such  attorney  ;  and  in  which  said  last-mentioned  action  the  said  other  defendants 
therein  appeared  by  W.  M.,  then  being  their  attorney  in  that  behalf,  and  the  same 
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was  defended  by  the  said  other  defendants  therein  by  and  through  the  said  W.  M.  as 
such  attorney  :  that  at  the  time  of  the  committing  the  said  grievances  &c.,  the  said 
last-mentioned  action  was  depending  in  the  said  Court;  yet  the  now  defendants, 
wrongfully,  unjustly,  and  maliciously  continuing  and  intending  to  injure,  prejudice, 
and  aggrieve  the  now  plaintifl's,  and  to  vex,  harass,  and  impoverish  them,  and  to  subject 
them  to  great  and  heavy  costs,  charges,  and  expenses,  heretofore,  to  wit,  on  &c.,  and 
on  divers  other  daj's  and  times  &c.,  wrongfully,  unjustly,  maliciously,  and  unlawfully 
upheld  and  maintained  the  said  last-mentioned  action  on  the  part  and  behalf  of  the 
said  Richard  Hoarsey,  the  plaintiti'  therein,  against  the  now  plaintitis,  so  being  defen- 
dants therein  as  afoi-esaid,  and  the  said  other  defendants  therein  ;  by  reason  of  the 
committing  of  which  said  last-mentioned  grievances,  the  now  plaintiHs  have  been 
greatly  injured,  prejudiced,  and  aggrieved  in  and  about  their  said  defence  in  the  said 
last-mentioned  action  ;  and  also  by  reason  thereof  have  been  put  to,  and  have  incurred 
and  been  obliged  to  pay  divers  large  sums  of  money,  amounting  &c ,  in  or  about  their 
defence  of  the  said  action  so  by  them  made  by  and  through  the  said  P.  M.,  so  being 
their  said  attorney  in  that  behalf ;  and  which  said  monies  have  become  and  are  wholly 
lost  to  the  plaintifls. 

The  3rd  and  4th  counts  were  respectively  identical  with  the  1st  and  2nd,  except 
that  they  referred  to  another  action  of  trespass  brought  against  the  plaintiffs  bv  one 
Sarah  Osborne. 

The  oth  count  was  for  maliciously  causing  to  be  prosecuted  against  the  plaintiffs 
the  action  of  trespass  in  the  name  of  Sarah  Osborne,  without  her  license  or  authority, 
and  without  having  any  interest  in  the  suit ;  the  same  special  damage  being  alleged 
as  in  the  first  count. 

[694]  Plea,  not  guilty. 

The  cause  was  tried  at  the  Winchester  Summer  Assizes,  1840,  before  Coleridge,  J., 
when  the  jury  found  a  general  verdict  for  the  defendant  Rodgers,  but  found  the 
defendant  Watson  guilty  on  all  the  counts  of  the  declaration  except  the  last,  and  upon 
the  last  count  not  guilty  ;  and  assessed  the  damages  on  the  first  and  third  counts  at 
40s.,  for  the  costs  and  expenses  of  the  plaintiff's  incurred  in  their  defence  of  themselves 
in  the  actions  mentioned  in  those  counts  ;  and  on  the  second  and  fourth  counts  at 
4671.  8s.,  for  the  costs  and  expenses  of  the  plaintiff's  incurred  in  their  defence  of  them- 
selves in  the  actions  mentioned  in  those  counts. (a) 

In  Michaelmas  Teim,  Bompas,  Serjt.,  for  the  defendant  Watson,  moved  for  a  rule 
to  shew  cause  why  the  judgment  on  the  verdict  found  for  the  plaintiff's  should  not  be 
arrested.  The  first  and  third  counts  of  the  declaration  are  bad  in  substance.  A.  has 
no  right  of  action  against  B.,  because  B.  has  sued  A.  without  reasonable  and  probable 
cause ;  therefore  also  A.  has  no  right  of  action  against  a  party  who  has  instigated  and 
stirred  up  B.  so  to  sue  A.  The  maintenance  of  another,  where  no  suit  is  actually 
pending,  has  been  held  not  to  be  actionable,  although  it  may  be  indictable :  Vin.  Abr., 
Maintenance  (T.  3).  Neither  does  the  count  allege  that  the  defendants  knew  that 
Hearsey  was  a  pauper.  It  is,  indeed,  alleged  that  they  maliciously  instigated  him  to 
commence  the  action  ;  but  the  word  "  maliciously "  means  only  from  indirect  and 
improper  motives,  and  does  not  imply  personal  malice  to  the  plaintiff's.  But,  inasmuch 
as  the  pauper  himself  would  not  be  liable  to  an  action,  so  neither  can  the  party  who 
[695]  advised  or  instigated  him,  unless,  indeed,  where  the  circumstances  amount  to  a 
conspiracy. 

Secondly,  the  second  and  fourth  counts  are  bad,  because  they  contain  no  averment 
that  the  defeixlants  were  not  interested  in  the  suits  therein  mentioned.  The  only 
allegation  is,  that  they  wrongfully  and  maliciously  upheld  and  maintained  the  actions 
on  the  part  of  Hearsey  and  Osborne  against  the  now  plaintiff's.  That  is  not  sufficient 
to  render  them  liable,  without  shewing  also  that  they  had  no  interest.  Nor  do  those 
counts  shew  that  the  maintenance  was  not  of  charity  only. 

Thirdly  (and  this  objection  applies  to  all  the  counts),  such  an  action  as  the  present 

(a)  The  verdict,  as  it  was  originally  entered  on  the  postea,  was  general  in  its 
terms,  and  not  confined  to  the  costs  and  expenses  of  the  defence :  but  after  the  case 
had  been  argued  on  the  part  of  the  plaintiff's,  by  direction  of  the  Court,  an  application 
was  made  on  the  part  of  the  plaintiffs  to  the  learned  Judge  to  amend  the  entry  of  the 
verdict  on  the  postea  by  his  notes,  which  was  accordingly  done  ;  and  it  is  stated  above 
as  it  was  so  amended.     See  post,  p.  700. 
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cannot  be  jointly  maintained  by  several  plaintifis;  the  injury  is  altogether  several. 
How  can  it  be  said  that  one  man  can  recover  damages  for  the  vexation  and  annoyance 
suffered  by  another  in  the  prosecution  of  an  action  against  him  ? 

Fourthly,  according  to  all  the  precedents  and  forms,  the  action  for  maintenance 
must  be  founded  upon  some  statute,  and  the  declaration  ought  to  lay  the  grievance 
as  being  committed  against  the  form  of  a  statute.  It  is  doubtful,  indeed,  whether 
any  but  a  qui  tarn  action  can  be  brought  for  maintenance;  almost  all  the  precedents 
are  of  actions  so  brought. 

The  Court  expressed  their  opinion  that  the  first  count  was  good,  but  granted  a 
rule  on  the  other  points. 

Erie,  Crowder,  and  Smirke  shewed  cause  at  the  sittings  after  last  Hilary  Term 
(Feb.  11).  The  main  question  for  discussion  in  this  case  is,  whether  more  than  one 
plaintiff'  can  maintain  the  action.  The  four  counts  in  the  declaration,  upon  which  the 
verdict  has  been  found  for  the  plaintiff,  may  for  the  purpose  of  the  argument  be 
treated  as  two  only,  the  third  being,  mutatis  mutandis,  the  same  as  the  first,  and  the 
fourth  as  the  second.  On  the  first  count,  which  sets  forth  fully  and  minutely  the 
cause  of  action,  [696]  nominal  damages  only  have  been  entered  ;  the  substantial 
damages  being  taken  upon  the  second  count,  which  states  the  cause  of  action  in  shorter 
and  more  general  terms  :  and  if  the  latter  count  can  be  supported,  this  nde  cannot 
succeed.  Now,  the  second  count,  after  setting  forth  that  an  action  of  trespass  had 
been  commenced  in  the  Court  of  Common  Pleas,  in  which  Hearsey  was  the  plaintiff, 
and  the  now  plaintiffs  with  others  were  the  defendants,  and  that  they  appeared  and 
pleaded  by  their  respective  attornies,  proceeds  to  state,  that,  at  the  time  of  committing 
the  grievances  thereinafter  mentioned,  "  the  said  action  was  depending  in  the  said 
Co\u-t ;  yet  the  now  defendants,  wrongfully,  unjustly,  and  maliciously  contriving  and 
intending  to  injure  the  now  plaintiffs,  and  to  subject  them  to  heavy  costs  and  expenses, 
wrongfully,  unjustly,  maliciously,  and  unlawfully  upheld  and  maintained  the  said 
action  on  the  part  of  Hearsey,  the  plaintiff  therein,  against  the  now  plaintiffs  and  the 
other  defendants  therein  ; "  and  then  follows  this  allegation  of  special  damage  : — "  By 
reason  of  the  committing  of  which  .said  last-mentioned  grievances,  the  now  plaintiffs 
have  been  gre.atly  injured  and  prejudiced  in  and  about  their  defence  in  the  said  action  : 
and  also  by  reason  thereof  have  been  put  to  and  incurred  and  obliged  to  pay  divers 
large  sums  of  money,  amounting  &c.,  in  and  about  their  defence  of  the  said  action  by 
and  through  their  attorney  ;  and  which  monies  have  become  and  are  wholly  lost  to 
the  plaintiffs."  The  complaint  in  this  count,  therefore,  is  the  vexation  and  prejudice 
the  plaintifl's  were  put  to  in  their  defence  to  the  former  action,  in  this,  that  they  were 
obliged  to  employ  an  attorney,  and  so  were  put  to  great  costs  and  expense.  And  the 
damages  are  applied  entirely  to  the  costs  incurred  in  the  defence  of  the  former  action. 
That  being  so,  the  case  of  Barratt  v.  Collins  (10  Moore,  446)  is  an  express  authority 
to  shew  that  this  verdict  may  be  sus-[697]-tained.  There  an  action  was  brought  and 
a  vei'dict  obtained  by  two  plaintiffs  for  a  malicious  arrest,  the  declaration  alleging,  by 
way  of  special  damage,  the  false  imprisonment  of  both,  as  well  as  the  expenses  jointly 
incuned  by  them  in  procuring  their  liberty  ;  and  the  jury  having  by  their  verdict 
confined  the  damages  to  the  expenses,  the  Court  directed  an  amendment  of  the  postea 
in  conformity  with  the  verdict,  and  held  that,  in  respect  of  such  joint  expenses,  the 
joint  action  was  maintainable,  although  not  in  respect  of  the  imprisonment.  In  IFard 
V.  Brawpslon  (3  Lev.  362),  two  churchwardens  joined  in  an  action  for  a  false  return 
to  a  mandamus ;  and  after  verdict  for  the  plaintiffs,  upon  motion  in  arrest  of 
judgment,  on  the  ground  that  they  ought  not  to  have  joined  in  the  action,  as  the 
wrong  or  damage  to  one  was  not  a  wrong  or  damage  to  the  other,  and  the  office  of 
one  was  not  the  office  of  the  other ;  judgment  was  given  for  the  plaintiffs,  on  the 
ground  that  the  mandamus,  and  the  prosecution  and  charge  thei'eof,  were  joint, 
'i'hat  decision  was  confirmed  in  Green  v.  Pope  (1  Ld.  Raj'm.  125;  Salk.  428),  where 
Powell,  J.,  cited  a  case  from  8  Assis.  pi.  30,(c)  in  support  of  the  proposition  that  all 
who  joined  in  suing  a  prohibition  upon  a  suit  in  the  Ecclesiastical  Court  for  defama- 

(c)  There  the  question  was,  whether  one  of  several  disseisors  might  bring  attaint 
against  his  co-disseisor.  But  the  reporter  adds,  Ibi  dicitur,  that  if  a  plaintiB  in  assize 
recover  against  several  tenants,  they  may  join  in  a  writ  of  error,  and  each  re-have  his 
own  land. 


8M.  &W.  698.  PECHELL   V.  WATSON  1221 

tion,  may  join  in  an  attachment  thereon,  and  it  is  no  objection  to  say  that  the 
defamation  was  several.  The  principle  of  these  decisions  is,  that  where  several 
parties  have  joint!)'  suffered  or  been  harassed  b_v  legal  proceedings,  they  may  sue 
jointly  for  the  expenses  incuired  therein.  In  C'Mk  v.  BatcheUor  (3  Bos.  ife  P.  1-51),  it 
was  even  held  that  two  partners  in  trade  might  maintain  a  joint  action  for  slander 
spoken  of  them  in  their  trade,  averring  special  damage ;  and  the  Court  referred  to  a 
pre.[698]-vious  case  of  Januanj  v.  Spires,  in  which  the  same  point  had  been  before  the 
Court,  when  the  action  was  held  to  be  maintainable.  So  in  Forster  v.  Law.ion  (.3  Bing. 
452;  II  Moore,  360),  it  was  held  that  persons  in  partnership  as  bankers  might  join 
in  an  action  for  libel  against  them  in  respect  of  their  business  :  although  in  such  action 
no  damages  can  be  given  for  any  injury  to  the  private  feelings  of  the  individuals,  but 
only  for  the  injury  the)'  sustained  in  their  joint  trade ;  Haythorn  v.  Lawson  (3  C.  & 
P.  196).  In  the  Year  Book,  14  Hen.  6,  fol.  13,  pi.  44,  there  is  a  case  of  an  action 
brought  by  two  persons,  for  the  maintenance  of  a  defendant  in  an  action  of  trespass 
at  their  suit.  It  was  objected,  that  there  were  three  plaintiffs  in  the  action  of  trespass, 
who  ought  therefore  all  to  have  joined  in  the  action  for  maintenance,  the  cause  of 
action  being  common  to  all  of  them  ;  and  the  opinion  of  the  majority  of  the  judges 
was,  that  the  writ  should  abate  on  that  ground.  Now  if  three  were  bound  to  join,  it 
follows  that  two  might  join.  Xor  is  there  any  reason,  in  the  nature  of  the  injury 
inflicted,  why  a  joint  action  should  not  be  maintainable.  It  is  not  founded  on  any 
personal  injury,  either  mental  or  corporeal ;  it  is  a  common  law  wrong  committed  by 
improperly  bringing  an  action  against  several  persons ;  and  the  remedy  for  it  would 
seem  properly  to  follow  the  nature  of  that  act  to  which  it  is  an  accessory,  viz.  the 
former  action  wrongfully  maintained  against  all  the  plaintiffs.  The  case  in  the  Year 
Book  is  cited  in  Theloall's  Digest  of  Original  Writs,  fol.  .59,  title  "  Joynder  en  Action," 
pi.  5,  as  an  authority  that  all  the  three  plaintiffs  might  join.  The  older  books  of 
entries  contain  many  precedents  of  declarations  in  actions  for  maintenance,  which 
invariably  pursue  the  same  form,  viz.  that  the  defendant  upheld  and  maintained  the 
former  action,  without  going  on  to  allege  any  special  damage  :  and  although  the 
declaration,  in  the  case  in  14  Hen.  6,  is  not  given,  it  may  be  assumed  that  [699]  it 
was  a  writ  in  the  same  general  form  ;  and  that  case  is,  therefore,  an  authority  to 
shew,  that  prima  facie  the  injury  is  a  joint  one,  done  to  all  those  against  whom  the 
maintenance  was.  Perhaps  the  defendant  might  even  compel  all  to  join  by  plea  in 
abatement.  [Parke,  B.  In  that  case,  the  plaintiffs  were  also  plaintiffs  in  the  former 
action ;  that  stand.s,  therefore,  on  a  different  principle,  inasmuch  as  joint  plaintiffs 
have  a  joint  interest  in  the  action,  which  is  defeated  by  the  interloper.]  The  reason 
rather  is,  because  they  were  joint  parties  to  the  record  in  the  former  action.  In 
2  Inst.  563,  it  is  said,  that  "  if  two  be  impleaded  in  a  real  action,  and  one  doth 
maintain  the  demandant  to  have  part,  the  tenants  bring  a  writ  of  champerty,  the 
nonsuit  of  one  is  not  the  nonsuit  of  the  other,  because  the  action  of  champerty  being 
but  accessory,  doth  follow  the  nature  of  the  principal  action."  In  Rastall's  Entries, 
428,  there  are  precedents  of  declarations  for  maintenance  by  husband  and  wife,  and 
by  two  executors.  The  plaintiffs  obtain  no  advantage  by  joining  in  the  action,  but 
the  defendant  does,  because  he  is  thereby  subjected  to  one  action  only,  the  recovery 
in  which,  for  all  the  joint  damage,  will  be  a  bar  against  each  of  the  plaintiffs  to  any 
subsequent  action. 

Secondly,  it  is  no  objection  to  the  second  and  fourth  counts,  that  they  contain  no 
allegation  that  the  defendants  were  not  interested  in  the  former  action.  There  is  no 
precedent  containing  such  a  negative  allegation  ;  if  the  fact  be  so,  it  ought  to  come 
by  way  of  answer  from  the  defendants.  The  plaintiff  might  as  reasonably  be  called 
upon  to  allege,  that  the  defendant  was  not  a  relation,  a  pleader,  &c.,  of  the  party  in 
the  former  action.  The  distinction  is,  that  maintenance  is  prima  facie  intended  to 
be  unlawful ;  Savile,  43  ;  and  here  it  is  alleged  that  the  defendants  unlawfully 
maintained  the  former  action.  [The  Court  intimated  that  thev  were  satisfied  as  to 
this  point.] 

Thirdl)',  the  counts  are  good  without  concluding  against  [700]  the  form  of  the 
statute,  maintenance  being  an  offence  at  common  law,  and  the  stJitutes  on  this 
subject  being  all  merely  declaratory  of  the  common  law,  only  enacting  additional 
penalties.  [On  this  point  the  following  statutes  and  authorities  were  referred  to  ;  but 
the  objection  was  afterwards  abandoned  by  the  defendants'  counsel : — Stat.  Westm.  1, 
cc.  25,  28,  33:  13  Edw.  1,  st.  1  (Westm.  2),  c.  49;  28  Edw.  1,  st.  3,  c.  II  ;  I  Edw.  3, 
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St.  2,  c.  14 ;  4  Edw.  3,  c.  11  :  20  Edw.  3,  c.  4 ;  1  Eic.  2,  c.  4 ;  7  Kic.  2,  c.  15  ;  32  Hen. 
8,  c.  9;  Y.  B.  11  Hen.  6,  fol.  11,  34  Hen.  6,  fol.  30;  2  Inst.  208;  Com.  Dig., 
Maintenance,  (A.  1) ;  Co.  Litt.  368  a.,  369  b.] 

Bompa.s.  Setjt.,  in  support  of  the  rule,  contended,  that  the  action  was  not  jointly 
maintainable  by  the  plaintift's  ;  the  original  action,  in  which  the  maintenance  was 
alleged  to  have  been  committed,  being  an  action  of  trespass,  in  which,  therefore,  the 
then  defendants  had  no  joint  interest ;  whereas,  in  order  to  entitle  parties  to  bring  a 
joint  action,  it  must  be  brought  in  respect  of  some  joint  interest  or  property  existing 
in  all  the  plaintiffs. 

The  learned  Serjeant  was  then  proceeding  to  argue,  that  inasmuch  as  the  verdict 
(as  it  then  stood  on  the  postea)  was  not  limited  to  the  joint  expenses  of  the  defence, 
but  included  also  all  other  injury  sustained  by  the  plaintiffs  by  reason  of  the  main- 
tenance, the  damages  appeared  to  be  given  in  respect  of  what  was  clearly  a  several 
interest ;  whereupon  the  Court  directed  the  application  for  an  amendment  to  be  made 
to  Coleridge,  J.,  as  before  stated  (ante,  p.  694,  note).  And  now,  that  amendment 
having  been  made. 

Butt,  W.  H.  Watson,  and  Carrow,  were  further  heard  in  support  of  the  rule. 
The  cause  of  action  in  this  case  is  several  and  not  joint,  and  the  second  count,  which 
is  relied  on  by  the  other  side,  does  not  contain  any  allegation  [701]  of  joint  damage 
to  the  plaintift's.  [Parke,  B.  As  the  verdict  is  now  entered,  Barratt  v.  Cullins  is 
expressly  in  point.]  The  only  allegation  of  damage  in  this  count  is,  that,  by  means 
of  the  committing  of  the  grievances,  the  plaintiff's  have  been  greatly  injured,  &c.,  in 
and  about  their  defence  in  the  former  action,  and  have  been  put  to  and  incurred  and 
been  obliged  to  pay  divers  large  sums  of  money  in  and  about  their  defence,  and 
through  the  said  P.  M.  so  being  their  attorney  in  that  behalf.  That  is  not  an 
allegation  of  any  joint  damage.  For  all  that  appears  on  this  record,  the  causes  of 
action  are  altogether  several.  [Parke,  B.  It  is  alleged  that  they  jointly  appeai'ed 
and  defended  by  one  attorney.]  The  action  w'as  ti-espass,  and  thei-efore  they  would 
be  separately  liable.  There  is  nothing  to  shew  that  the  attorney  had  a  joint  demand 
again.st  them  all.  If  there  were  a  joint  retainer,  that  ought  to  have  appeared  on 
the  record.  [Parke,  B.  The  allegation  of  joint  damage  was  much  less  strong  in 
Barratt  v.  Collins  than  here — it  was  there  merely  alleged  that  the  plaintiffs  were 
forced  and  obliged  to  expend  divers  large  sums  of  money  in  and  about  the  obtaining 
their  release  from  the  arrest ;  but  the  Coui-t  held  that  a  sufficient  allegation  of  joint 
damage,  if  it  had  not  been  mixed  up  with  the  special  damage  by  the  imprisonment.] 
There  the  action  out  of  which  the  complaint  arose  was  an  action  of  contract. 
Besides,  the  judgment  of  the  whole  Court  there  was,  that  the  judgment  must  be 
arrested  ;  and  although  Gaselee,  J.,  aftei'wards  ordered  the  postea  to  be  amended, 
by  confining  the  verdict  to  the  damage  by  the  joint  expense,  that  appears  to  have 
been  done  without  argument.  The  point  now  under  discussion  can  hardly  be  said 
to  have  been  brought  before  the  Court  in  that  case.  The  case  of  partners  in  trade 
is  different,  because  they  would  pay  out  of  the  partnership  funds.  So,  in  JFard  v. 
Brampstcm,  the  churchwardens  would  pay  the  charge  of  the  proceedings  out  of  a 
common  fund. 

[702]  Parke,  B.  It  is  impossible  to  distinguish  this  case  from  that  of  Barratt 
V.  Collins :  and  it  is  perfectly  clear  that  the  Court  of  Common  Pleas  there  pronounced 
their  judgment,  that  upon  the  record  as  amended  there  was  a  sufficient  allegation  of 
a  joint  damage  to  the  plaintiffs.  This  case  is  indeed  stronger  than  that,  inasmuch  as 
the  declaration  here  alleges,  that  the  now  plaintiffs  appeared  in  the  former  action,  in 
■which  they  incurred  the  expenses  to  which  the  damages  are  now  confined,  by  one 
attorney,  and  that  it  was  defended  by  them  through  that  attorney.  Without, 
therefore,  pronouncing  any  definite  opinion  whether  the  case  of  Barratt  v.  Collins  was 
rightly  decided  or  not,  it  is  sufficient  to  say  that  it  is  expressly  in  point,  and  therefore 
this  rule  must  be  discharged.  If  the  defendants  are  dissatisfied  with  the  judgment 
of  this  Court,  they  may  sue  out  a  writ  of  error. 

Aldersox,  B.  1  do  not  assent  to  the  statement  that  this  point  was  not  con- 
sidered in  Barratt  v.  Collins ;  for  it  is  pointedly  adverted  to  in  the  judgment  of  the 
Court,  especially  by  Gaselee,  J.,  who  refers  to  the  case  of  Smith  v.  Htckson,  as  having 
established  the  principle,  that  in  actions  on  torts  it  is  sufficient  for  the  plaintiff  to 
prove  any  one  charge  in  his  declaration,  and  therefore  as  the  plaintiffs  proved,  as 
they  had  alleged  by  way  of  special  damage,  that  they  had  incurred  a  joint  expense, 
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atifl  the  juiy  confined  their  verdict  to  that  part  only,  it  must  be  entered  accordingly. 
If  that  decision  was  wrong,  it  must  be  questioned  in  a  Court  of  Error. 

CtURNEY,  B.,  and  Rolfe,  B.,  concurred. 

Eule  discharged. 

[703]    Vacation  Sittings  after  Trinity  Term. 

Hawkkn  r.  Bourne.  Exch.  of  Pleas.  June  17,  ISil. — A  joint-stock  company  was 
formed  to  work  a  mine,  in  which  the  defendant  became  a  shareholder,  and  took 
part  in  its  proceedings.  The  prospectus  issued  on  the  formation  of  the  company 
stilted,  that  all  supplies  for  the  mine  were  to  be  purchased  at  cash  prices,  and  no 
debt  was  to  be  incurred  ;  and  the  scrip  certificates  also  bore  an  indorsement  to 
the  same  eftect.  The  plaintiff  supplied  goods  for  the  necessary  working  of  the 
mine,  on  the  order  of  a  resident  agent  appointed  by  the  directors  to  manage 
the  mine,  which  was  the  customary  course  in  such  concerns  : — Held,  that  the 
defendant  was  liable  to  the  plaintiff  for  the  price  of  such  goods,  notwithstanding 
the  statements  in  the  prospectus  and  certificate,  unless  it  were  shewn  that  the 
agent  had  in  fact  no  authority  from  the  defendant,  and  that  the  plaintiff  had 
notice  thereof. 

[S.  C.  10  L.  J.  Ex.  361.     >See  6  M.  &  W.  4fil  :  7  M.  &  AV.  59.5 ;  1.51  E.  E.  905 

(with  note).] 

Debt  for  work  and  labour  and  materials,  for  the  carriage  and  conveyance  of  goods, 
for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  nunquam  indebitatus. 
At  the  trial  before  Maule,  J.,  at  the  Summer  Assizes  for  Cornwall,  1S40,  it  appeared 
that  the  action  was  brought  against  the  defendant  as  a  shareholder  in  the  Trewolvas 
Mine,  in  the  parish  of  St.  Columb  Major,  Cornwall,  for  goods  supplied  by  the  plaintiff" 
for  the  necessary  working  of  the  mine,  on  the  order  of  the  purser  or  agent  of  the 
directors,  which  was  shewn  to  be  the  customary  couise  in  such  concerns.  It  was 
proved  that  the  defendant  had  become  a  shareholder  at  the  time  of  the  establishment 
of  the  concern,  in  1836,  that  he  had  paid  several  sums  of  money  towards  the  working 
of  the  mine,  that  he  had  been  in  Cornwall  during  the  period  of  its  working,  and 
that  he  had  attended  a  meeting  of  shareholders  in  Liverpool,  and  had  taken  part  in 
the  removal  and  appointment  of  directors.  For  the  defendant,  the  prospectus  issued 
on  the  formation  of  the  company  was  put  in,  which  stated,  that  all  supplies  for  the 
mine  were  to  be  purchased  at  cash  piices,  and  no  debt  was  to  be  incurred.  The 
scrip  certificates  issued  to  the  shareholders  also  bore  an  indorsement  to  the  same 
effect.  There  was  no  evidence  that  the  plaintift'  had  any  knowledge  of  the  defendant's 
being  a  shareholder.  The  learned  Judge,  in  summing  up,  told  the  jury  that  he 
thought  that,  the  mine  being  worked  with  [704]  the  knowledge  and  foi-  the  benefit 
of  the  defendant,  he  was  lialDle  on  contracts  entered  into  for  articles  ordered  in  the 
usual  way  of  conducting  such  concerns  on  behalf  of  the  owners,  unless  the  party 
ordering  them  was  in  fact  not  authorized  by  the  defendant,  and  the  plaintiff  had 
notice  of  that  fact.     The  jury  found  a  verdict  for  the  plaintiff,  damages  £37. 

In  the  following  Michaelmas  Term,  Crowder  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection  :  against  which 

Cockburii  and  Butt  shewed  cause  at  the  sittings  after  Hilary  Term,  (Feb.  11  and 
13).  This  case  is  substantially  the  same  as  that  of  Tmlweny.  Bourne  (6  M.  &  W.  461), 
except  that  here  the  evidence  was  somewhat  stronger  to  shew  the  defendant's  inter- 
ference in  the  undertaking.  It  will  be  said,  however,  that  the  evidence  given  for 
the  defendant  in  the  present  case,  inasmuch  as  it  shewed  a  limited  authority  given 
to  the  defendants  to  deal  for  ready  money  only,  takes  it  out  of  the  authority  of 
Tredivm  v.  Bourne.  But  that  evidence  makes  no  difference  in  the  legal  view  of  the 
case.  The  mine  was  worked  with  the  defendant's  knowledge  and  for  his  benefit, 
and  he  was  a  complete  partner  in  the  concern  ;  and  however  the  prospectus  might 
affect  the  mutual  rights  and  lialtilities  of  the  partners  inter  se,  he  is  lialjle,  as  a 
partner,  to  third  persons,  for  supplies  made  in  the  ordinary  course  and  conduct  of  the 
concern.  [Parke,  B.  That  is  so,  where  credit  is  given  to  the  party  :  but  where  it  is 
not,  although  he  prima  facie  gives  such  an  authority  to  his  co-partners,  is  he  not  at 
liberty  to  shew,  0  contra,  that  he  did  not  in  fact  give  any  such  authority  ?  Alderson,  B. 
The  rule  you  have  stated  no  doubt  applies  to  known  partners.]     And,  it  is  submitted. 
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to  unknown  partners  also.  In  JFinile  v.  Crowther  (1  C.  &  J.  316),  Bayley,  B.,  says — 
"  Where  the  partnership  firm  is  pledged,  the  partnership,  [705]  consist  it  of  whom  it 
may,  and  whether  the  parties  are  named  in  the  firm  or  not,  and  whether  they  are 
sleeping  or  secret  partners,  will  be  bound,  unless  the  conduct  of  the  person  who  seeks 
to  charge  the  partnership  can  be  impeached."  Whom  are  the  pai'ties,  in  such  a  case 
as  this,  supposed  to  trust  1  Clearly  not  the  agents,  who  are  carrying  on  the  daily 
business  of  the  mine,  but  the  partnership,  of  whomsoever  consisting  ;  and  if  they  were 
bound  first  to  inquire  of  whom  it  consisted,  before  making  the  supplies,  the  whole 
proceedings  of  the  mine  would  be  stopped.  But  this  is  not  properly  the  case  of  a 
secret  or  dormant  partner,  although  the  defendant  was  unknown  by  name  to  the 
plaintift':  the  credit  is  given  to  the  whole  association,  on  the  ground  that,  when  the 
time  for  payment  comes,  the  tradesman  will  be  able  to  find  out  of  the  mass  somebody 
who  shall  be  responsible  to  him.  A  dormant  partner  is  one  who  withholds  his  name 
from  the  world,  and  does  no  act  but  privately :  this  defendant  was  an  avowed  and 
active  partuer.  A  joint-stock  company,  unless  it  exist  by  statute  or  charter,  is  equally 
a  partnership  with  a  private  firm.  [Pai'ke,  B.  It  was  not  left  to  the  jury  to  say, 
whether  the  defendant  acted  so  publicly  as  that  he  must  have  been  known  by  the 
plaiutifl"  to  be  a  shareholder,  and  the  plaintilF  acted  on  the  faith  of  his  being  so.  If 
that  had  Ijeen  the  case,  undouljtedly  the  defendant  must  be  taken  to  have  given  an 
authority  to  carry  on  the  mine  according  to  the  course  of  such  concerns  ;  but  that  was 
a  question  for  the  jury.  But  if  the  defendant  was  utterl3^  unknown  to  the  plaintiflf, 
the  question  is,  whether  he  can  be  made  liable,  unless  he  be  shewn  to  have  authorized 
the  directors,  expressly  or  impliedly,  to  deal  on  credit.  The  evidence  given  for  the 
defendant  was  held  by  the  learned  Judge  to  be  immaterial.]  This  question  was  much 
considered  in  Fox  v. ^ Clifton  (6  Bing.  776;  4  M.  &  P.  676;  9  Bing.  115;  2  M.  & 
Scott,  146).  In  that  case  the  defendant  was  [706]  held  not  to  be  liable,  on  the 
ground  that  the  partnership  was  inchoate  only,  and  that  he  had  no  right  to  a  participa- 
tion in  the  profits,  which  Tindal,  C.  J.,  considers  to  be  the  test  of  a  partnership  :  here 
the  defendant  clearly  was  a  complete  partner.  Ellis  v.  Schma'ck  (5  Bing.  521  ;  3  M. 
&  P.  220)  must  be  taken  to  have  been  virtually  overruled  by  Fox  v.  Clifton.  Dickinson 
V.  Valpii  (10  B.  &  Cr.  128  ;  5  Man.  &  R.  126),  and  Bourne  v.  Freeth  (9  B.  &  Cr.  632  ; 
4  Man.  &  R.  512),  were  decided  on  the  ground  that  the  contracts  entered  into  in  those 
cases  were  not  in  the  ordinary  course  of  such  concerns.  It  was  for  the  defendant  in 
this  case  to  prove  that  he  was  not  a  known,  but  a  secret  partner :  it  is  not  enough 
that  he  has  restrained  his  partners  by  a  subordinate  arrangement  inter  se,  which 
cannot  aft'ect  their  liability  to  third  parties-  In  The  South  Carolina  Bank  v.  Case  (8  B. 
&  Cr.  427  ;  2  Man.  &  R.  459),  it  was  held  that  a  partnership  was  liable  on  a  bill 
drawn  by  one  of  the  partners  in  his  own  name  only,  though  in  so  doing  he  had 
expressly  violated  his  private  instructions.  So  here,  the  agreement  that  the  directors 
should  not  deal  on  credit  was  a  mere  private  arrangement,  which  could  not  affect  the 
liability  of  the  defendant,  as  one  of  the  partners,  to  pay  for  necessary  things  supplied 
for  the  carrying  on  of  their  joint  undertaking. 

Crowder,  (with  whom  was  Erie),  contra.  This  case  has  already  been  in  effect 
decided  in  favour  of  the  defendant,  by  what  fell  from  the  Couit  in  the  case  of 
Tredwen  v.  Bourne.  The  marginal  note  of  that  case  is — "The  members  of  a  mining 
company  have  authority  by  law,  in  the  absence  of  any  proof  of  a  more  limited 
authority,  to  bind  each  other  by  dealings  on  credit  for  the  purpose  of  working  the 
mines,"  &c. :  and  in  giving  judgment,  Parke,  B.,  says — "  If  the  defendant  had  shewn, 
that  by  this  particular  [707J  contract  the  directors  were  only  to  deal  with  the  actual 
fund  put  into  their  hands,  and  that  they  had  no  povi'er  to  pledge  the  credit  of  the 
shareholders,  that  would  have  been  a  defence,  because  the  plaintiff  has  not  trusted  to 
any  representation  of  the  defendant,  or  bargained  personally  with  him."  Now,  in 
the  present  case,  evidence  was  given  that  the  authority  of  the  directors  was  so  limited, 
and  that  they  were  expressly  prohibited  from  dealing  on  credit.  The  principle  is, 
that  a  party  who  binds  another  as  agent,  can  do  so  only  so  far  as  in  fact  he  is  an 
agent ;  and  in  this  case  the  agency  was  limited  to  ready  money  transactions. 
Dickinson  v.  Falptj  goes  beyond  what  it  is  necessary  to  contend  for  here.  In  that  case 
there  was  no  express  limitation  of  the  authority  :  yet  Lord  Tenterden  says — "  Assum- 
ing that  the  defendant  was  proved  to  be  a  partner,  it  was  not  shewn  that  he  or  the 
others  members  of  the  company  had  given  any  authority  to  a  certain  part  of  that 
company,  to  bind  the  rest  by  drawing  or  accepting  bills  of  exchange.     In  order  to 
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shew  that,  the  plaintiffs  should  have  gone  further,  and  proved  some  express  authority 
for  that  purpose,  or  facts  from  which  the  law  would  imply  such  authority."  And 
Bayley,  J.,  says — "The  directors  of  such  a  company  ought  to  take  care  to  have  ready 
money  to  answer  all  demands  upon  them."  Dealings  on  credit  in  mining  transac- 
tions are  not  so  necessary  or  usual  as  in  ordinary  commercial  partnerships  In 
principle  there  is  no  difl'erence  between  this  case  and  that  of  clubs,  where  the  members 
are  liable  only  to  the  extent  of  their  subscriptions  :  Flemyvg  v.  Hechrr{2  M.  &  W.  172). 
The  only  dilierence  is,  that  in  the  latter  case  there  are  no  profits  :  l>ut  in  both  cases 
it  is  only  an  authority  to  the  managing  parties  to  deal  with  ready  money.  Eveiy 
body  knows  that  a  shareholder  in  a  joint-stock  company  is  a  person  who  pays  calls, 
and  thereby  limits  the  amount  of  his  liability.  In  Pikhf<yrd  v.  Davis  (5  M.  &  W.  2), 
Parke,  B.,  says — "  A  shareholder  [708]  who  does  not  interfere  with  the  management 
of  the  concern  is  not  liable."  [Parke,  B.  That  was  the  case  of  an  incomplete 
partnership.  Here  the  defendant  has  become  a  complete  partner,  and  the  question 
is,  whether  he  can  limit  the  authoiity  given  to  his  copartners  to  dealings  not  upon 
credit.]  He  has  become  a  partner  so  as  to  have  a  right  to  the  profits ;  but  the 
authority  he  gives  is  not  therefore  the  less  a  limited  one.  It  is  not  like  a  case  of 
general  partnership  and  general  authority.  All  partnerships  are  but  a  form  of  the 
relation  of  principal  and  agent,  and  the  question  must  always  be  as  to  the  extent  of 
the  agency.  [Aldorson,  B.  There  are  certain  usual  and  ordinary  modes  of  dealing 
belonging  to  trading  concerns,  among  which  is  dealing  on  credit.  Is  it  not,  then,  a 
reasonable  inference  of  law,  that  a  party  who  becomes  a  partner  in  such  a  concern, 
shall  be  held  to  deal  on  the  usual  terms,  until  he  informs  the  other  party  that  he  is 
not  dealing  on  those  terms,  but  has  limited  his  responsibility,  and  is  dealing  on 
unusual  terras  ?]  It  is  not  a  reasonable  inference,  because  all  mankind  believe  the 
contrary :  nobody  supposes  a  shareholder  to  be  trusting  the  directors  to  that  extent, 
although  in  ordinary  partnerships  it  is  so  assumed.  Prima  facie  the  tradesman  looks 
to  the  party  who  gives  the  order ;  if  he  looks  further,  he  must  inquire  for  the 
principals.  It  is  perfectly  consistent  with  reason  and  convenience,  that,  the  share- 
holders furnishing  the  funds  by  means  of  the  calls,  the  directors  shall  administer  those 
funds,  either  paying  ready  money  or  dealing  on  credit,  as  in  clubs ;  they  taking  that 
responsiliility  on  themselves.  The  only  argument  derivable  from  evidence  as  to  the 
usual  mode  of  conducting  the  concern  is,  that  the  plaiutifi"  must  have  taken  the 
defendant  to  have  held  himself  out  as  giving  authority  in  such  a  case  ;  whereas 
the  real  inference  is  in  fact  made  the  other  way,  it  being  notorious  that  shareholders 
are  merely  parties,  who  by  the  payment  of  calls  supply  a  fund,  which  the  directors 
alone  administer. 
Cm-,  adv.  vult. 

[709]  The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  In  this  case,  which  was  argued  before  my  Brothers  Alderson,  Gurney, 
and  myself,  at  the  sittings  after  Hilary  Term  last,  the  only  point  was,  whether  my 
Brother  Maule's  direction  to  the  juiy  was  right.  It  was  an  action  against  the  defen- 
dant as  a  shareholder,  in  what  is  termed  a  scrip  mine  in  Cornwall,  carried  on  for  the 
benefit  of  several  persons,  by  directors,  and  the  claims  were  for  necessary  goods 
supplied  for  the  working  of  the  mine,  pursuant  to  the  order  of  the  purser,  which, 
there  was  evidence,  was  a  customary  course  in  such  concerns.  It  appeared  that  the 
defendant  had  taken  shares  in  the  undertaking  at  or  about  the  time  of  its  establish- 
ment, and  paid  suras  of  money  towards  working  the  mine,  and  interfered  in  the 
appointment  of  directors  ;  and  in  short,  that  he  was  really  a  partner  in  the  working 
of  it :  but  there  was  evidence  that  he  had  become  such  under  an  agreement,  of  which 
the  prospectus  was  ofiered  as  proof,  that  the  directors  were  not  to  deal  upon  credit ; 
and  the  plaintift'  was  entirely  ignorant  that  the  defendant  had  any  thing  to  do  with 
the  concern.  In  summing  up  the  c;ise,  the  learned  Judge  told  the  jury,  that  he 
thought  that,  the  mine  being  worked  for  and  with  the  knowledge  of  the  defendant, 
he  was  liable  on  such  contracts  as,  according  to  the  usual  way  of  conducting  such 
a  concern,  are  made  on  behalf  of  the  mine-owners,  unless  the  person  actually  ordering 
supplies  had,  in  fact,  no  authority  from  the  defendant,  and  the  plaintitt'  had  notice 
of  this:  and  there  being  evidence  that  the  contract  in  ([uestion  was  made  in  the 
usu.il  way  of  conducting  such  a  concern,  and  no  proof  that  the  plaintid'  knew  of  the 
limitation  of  the  directors'  authority,  and  of  the  agent  appointed  by  them,  the  plaintiff 
had  a  verdict. 

Ex.  Div.  VII.— 39* 
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We  have  felt  some  doubt,  in  cousidering  this  case,  whether  the  defendant  was 
liable,  assuming,  as  we  must  for  the  purpose  of  the  argument,  that  there  was  an 
agree-[710]-ment  that  the  directors  were  not  to  deal  upon  credit.  We  are,  however, 
now  satisfied  that  the  learned  Judge's  direction  was  right,  and  that  the  jury  were 
warranted  in  finding  the  defendant  liable  to  this  demand.  There  was  evidence  that 
he  was  a  complete  partner  with  the  directors,  in  working  the  mines  in  the  manner 
they  were  worked  ;  and  one  partner,  by  virtue  of  that  relation,  is  constituted  a  general 
agent  for  another,  as  to  all  matters  within  the  scope  of  the  partnership  dealings,  and 
has  communicated  to  him,  by  virtue  of  that  relation,  all  authorities  necessary  for 
carrying  on  the  partnership,  and  all  such  as  are  usually  exercised  by  partners  in  that 
business  in  which  they  are  engaged.  Any  restriction  which,  by  agreement  amongst 
the  partners,  is  attempted  to  be  imposed  upon  the  authority  which  one  possesses  as  a 
general  agent  for  the  other,  is  operative  only  between  the  partners  themselves  ;  and 
does  not  limit  the  authority  as  to  third  persons,  who  acquire  lights  by  its  exercise, 
unless  they  know  that  such  restriction  has  been  made.  In  the  present  case,  therefore, 
the  acting  directors  had  power  to  bind  the  defendant  by  contracts  made  by  them- 
selves, if  made  in  the  usual  way  of  conducting  such  a  concern,  as  well  as  by  those 
made  by  a  purser,  if  it  was  the  usual  mode  to  act  by  the  intervention  of  such  an 
agent.  We  think,  therefore,  that  the  learned  Judge's  direction  was  correct,  and  that 
the  rule  must  be  discharged. 

Rule  discharged. 

[711]  Newtox  r.  WiLMOT,  Bakt.  Exch.  of  Pleas.  June  17,  1841.— The  defen- 
dant demised  to  the  plaintift',  for  21  years,  a  mansion-house  and  land,  with  the 
sole  licence  of  shooting  and  sporting  over  all  other  the  lands,  plantations,  and 
coverts  of  the  defendant,  subject  to  the  liberty  for  each  tenant  on  his  farm  to  kill 
rabbits,  with  ferrets  only.  The  defendant  covenanted  for  quiet  enjoyment,  and 
that  if,  at  any  time  during  the  term,  any  of  the  tenants  of  the  defendant  of  any 
such  lands,  plantations,  coverts,  &c.,  should  obstruct  the  plaintiff  in  the  enjoyment 
of  the  said  licence,  or  should  destroy  the  game,  rabbits,  &c.,  then  the  defendant 
would,  upon  the  requisition  of  the  plaintiff,  give  notice  to  quit  to  such  tenants,  and 
enforce  the  notice  by  such  legal  measures  as  should  be  necessary.  Breach,  that, 
after  the  demise  to  the  plaintiff,  the  defendant  demised  to  T.  K.  for  the  term  of 
twelve  years,  one  hundred  acres  of  the  plantations  on  which  the  exclusive  right 
of  killing  rabbits  had  been  granted  to  the  plaintiff,  without  any  clause  in  the 
demise  to  prevent  the  said  T.  li.  from  obstructing  the  plaintiff  in  the  enjoyment 
of  the  said  licence,  or  from  destroying  rabbits,  and  without  reserving  to  the 
defendant  the  power  of  giving  T.  E.  notice  to  quit,  or  of  enforcing  such  notice  by 
such  legal  measures  as  should  be  necessary,  the  said  plantations  not  being  at  the 
time  of  the  demise  to  the  plaintiff'  parcel  of  any  farm  ;  and  that  the  said  T.  R. 
did  afterwards  kill  and  destroy  divers  rabbits.  The  defendant  in  his  plea  set  out 
the  lease  on  oyer,  which  contained,  amongst  other  things,  the  demise  of  certain 
lands  and  pools,  "  for  the  better  description  whereof  a  plan  is  indorsed  on  the 
second  skin  of  these  presents : " — the  plan  was  not  set  out  on  the  oyer.  The 
defendant  then  pleaded,  that  the  said  rabbits  so  killed  by  T.  R.  were  killed  by 
him  on  his  own  farm,  with  ferrets  only  : — Held,  on  demurrer  to  the  plea,  that 
the  exception  as  to  killing  rabbits  extended,  not  only  to  farms  existing  at  the 
time  of  the  demise  to  the  plaintiff,  but  also  to  farms  subsequently  created. — Held, 
also,  that  the  declaration  was  bad,  as  not  containing  any  breach,  the  demise  to 
T.  R.  not  constituting  any  breach  of  the  defendant's  covenant. — Semble,  that  it 
was  not  necessary  to  set  out  on  oyer  the  plan  referred  to  in  the  indenture. 

[S.  C.  10  L.  J.  Ex.  476.] 

Covenant.  The  declaration  stated,  that  the  defendant,  by  indenture  dated  the 
2Sth  of  August,  1840,  made  between  the  defendant  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  did  grant  and  demise  to  the  plaintiff'  the  manor  of  Berkeswell,  in 
the  county  of  Warwick,  and  the  capital  mansion-house  called  Berkeswell  Hall,  with 
the  appurtenances,  &c.  ;  and  also  the  sole  and  exclusive  licence,  privilege,  and  authority 
to  and  for  the  plaintiff',  his  executors,  administrators,  and  assigns,  and  his  and  their 
gamekeepers,  and  all  and  every  person  and  persons,  by  his  and  their  appointment  or 
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permission,  of  hiiiitiug,  coursing,  shooting,  fowling,  sporting,  and  fishing  in  the  river 
Blythe,  and  upon  and  over  all  other  the  lands,  plantations,  coverts,  and  waters  of  the 
defendant,  extending  over  upwards  of  two  thousand  acres  of  land,  within  the  county 
of  Warwick  aforesaid,  oi-  otherwise,  for  the  purpose  of  killing  or  taking  game,  rabbits, 
fish,  wild  ducks,  teal,  widgeon,  snipes,  woodcocks,  and  other  wild  fowl,  the  plaintift", 
his  executors,  administrators,  or  assigns  making  good  any  damage  occasioned  to  such 
lands,  plantations,  or  coverts  [712]  by  all  or  any  of  the  means  or  ways  aforesaid,  and 
paying  to  the  defendant  or  his  assigns,  or  such  other  person  or  persons  as  aforesaid, 
a  reasonable  compensation  for  the  same,  subject  to  the  liberty  for  each  tenant,  on  his 
farm,  to  kill  rabbits  thereon,  with  ferrets  only  ;  except  as  therein  excepted  :  to  hold 
the  same  unto  the  plaintitl',  his  executors,  administrators,  and  assigns,  from  the  date 
of  the  indenture  for  the  term  of  twenty-one  years  thence  next  ensuing.  The  declara- 
tion then  stated  a  covenant  by  the  defendant,  his  heirs,  &c.,  for  quiet  enjoyment  of 
the  manor,  mansion-house,  lands,  and  premises  thereby  demised  and  granted,  and  also 
a  covenant  with  the  plaintiff,  that  if,  at  any  time  during  the  said  term,  any  of  the 
tenants  of  the  defendant,  his  heirs  or  assigns,  of  any  such  lands,  plantations,  or  coverts 
in  which  the  sole  and  exclusive  right  of  killing  or  taking  game  and  other  things  as 
aforesaid  was  thereb}'  granted,  should  hinder  or  obstruct  the  plaintiff,  his  executors, 
administrators,  or  assigns,  in  the  enjoyment  of  the  said  licences  and  privileges,  or 
should  wilfully  destroy,  or  permit  or  sutler  to  be  destroyed,  the  game,  rabbits,  fish, 
or  wild  fowl,  on  any  of  such  lands  or  waters,  or  the  nests  or  eggs  of  any  game, 
rabbits,  or  wild  fowl,  then  and  as  often  as  the  same  should  happen,  the  defendant, 
his  heirs  or  assigns,  would,  upon  the  requisition  of  the  plaintiff,  his  executors, 
administrators,  or  assigns,  give  such  tenant  or  tenants  notice  to  quit  the  premises  in 
his  or  their  occupation,  and  should  and  would  enforce  such  notice  to  quit  by  such 
legal  measures  as  should  be  necessary  : — as  by  the  said  indenture,  reference  being 
thereunto  had,  will  more  fully  appear.  And  the  plaintiff  further  says,  that  afterwards, 
and  after  the  28th  day  of  August  in  the  year  aforesaid,  to  wit,  on  the  29th  day  of 
the  said  month  of  August  in  the  year  aforesaid,  he  the  plaintiff  entered  into  and  upon 
the  premises  so  to  him  granted,  demised,  and  leased  as  aforesaid,  and  became  and  was 
possessed  thereof  for  the  said  term  so  to  him  therein  granted  as  afore-[713]-said  : 
yet  the  defendant  afterwards,  and  during  the  continuance  of  the  said  term,  to  wit, 
on  the  28th  of  September  in  the  j-ear  aforesaid,  demised  unto  one  Thomas  Kotherham, 
among  other  things,  divers,  to  wit,  one  hundred  acres  of  the  plantations,  on  which 
respectively  the  sole  and  exclusive  right  of  killing  or  taking  rabbits,  as  in  the  said 
indenture  above  mentioned,  was  by  the  same  indenture  granted  to  the  plaintiff,  to 
hold,  amongst  other  things,  the  said  last-mentioned  plantations  to  the  said  Thomas 
Rotherham,  for  a  certain  number  of  years,  to  wit,  the  term  of  twelve  years  and  a  half 
from  the  29th  of  September  then  instant,  without  any  restriction  to  or  upon  the  said 
Thomas  Rotherham  as  to  the  killing  or  taking  rabbits  in  such  plantations  as  last  afore- 
said, and  without  any  clause  or  provision  in  the  said  demise  so  made  to  the  said  Thomas 
Rotherham  as  aforesaid,  to  prevent  the  said  Thomas  Rotherham,  being  such  lessee  as 
last  aforesaid,  from  hindering  or  obstructing  the  plaintitf,  his  executors,  administrators, 
or  assigns,  in  the  enjoyment  of  the  said  licences  and  privileges,  or  from  destroying 
or  permitting  or  suffering  to  be  destroyed  the  rabbits  on  such  plantations  as  last  afore- 
said, and  without  reserving  to  the  defendant,  or  his  heirs  or  assigns,  any  power  or 
authority  to  act  upon  the  requisition  of  the  plaintitf,  his  executors,  administrators,  or 
assigns,  to  give  to  the  said  Thomas  Rotherham,  so  being  such  tenant  as  aforesaid, 
notice  to  quit  the  premises  in  his  occupation,  or  to  enforce  any  such  notice  to  quit  by 
such  legal  me;isures  as  should  be  necessary,  if  at  any  time  during  the  said  term  first 
above  mentioned  he  should  hinder  or  obstruct  the  piaintifl",  his  executors,  administrators, 
or  assigns,  in  the  enjoyment  of  the  said  licences  and  privileges,  or  should  wilfully 
destroy,  or  permit  or  suffer  to  be  destroyed,  the  rabl)its  on  any  of  the  said  last-men- 
tioned plantiitions  ;  neither  of  the  said  last-mentioned  plantiitions  nor  any  part  thereof 
being,  at  the  time  of  making  of  the  [714]  said  grant,  demise,  and  lease  first  above 
mentioned,  nor  having  before  that  time  Imen,  within  or  parcel  of  any  farm,  according 
to  the  true  intent  and  meaning  of  the  said  indenture  ;  and  the  plaintiff  further  saith, 
that  the  said  Thomas  Rotherham  did  afterwards,  and  during  the  continuance  of  the 
said  first-mentioned  demise,  to  wit,  on  itc,  and  on  divers  other  days  and  times,  Sec, 
kill  and  destroy  divers,  to  wit,  100  rabbits  on  the  said  histmentioiied  plantations,  of 
great  value,  to  wit,  of  the  value  of  £.i.     Wherefore  the  plaintiff  saith  that  the  defen- 
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dant  hath  broken  the  covenant  so  made  by  the  defendant  with  the  plaintifl'  in  and  by 
the  said  indenture. 

The  defendant  craved  oyer  of  the  indenture,  which  was  set  out,  and  the  terms  of 
which  were  substantialh-  the  same  as  those  stated  in  the  declaration  ;  and  in  which 
was  further  contained  a  demise  of  certain  pools,  ponds,  stews,  &c.,  and  then  proceeded 
thus  : — "for  the  better  description  whereof,  a  plan  is  indorsed  on  the  second  skin  of 
these  presents  :  " — this  plan  was  not  set  out  in  the  plea.  The  defendant  then  pleaded, 
that  the  said  rabbits  killed  and  destroyed  by  the  said  Thomas  Kotherham,  as  in  the 
declaration  mentioned,  were  killed  and  destroyed  by  the  said  Thomas  Eotherham,  so 
being  such  tenant  as  aforesaid,  on  his  own  farm,  with  ferrets  only.     Verification. 

General  demurrer,  and  joinder  in  demurrer. 

The  grounds  of  demurrer  stated  in  the  margin  of  the  paper  book  by  the  plaintifl', 
were,  first,  that  it  was  not  alleged  in  the  plea,  that  the  plantation  demised  to 
Rotherham  was  part  of  a  farm  at  the  time  of  the  demise  to  the  plaintifl" ;  secondly, 
that  the  plea  was  no  answer  to  the  breach  of  covenant  committed  by  the  defendant, 
in  making  such  a  demise  to  Kotherham  as  disabled  the  defendant  from  performing 
his  covenant  with  the  plaintiff". 

The  points  of  argument  on  the  part  of  the  defendant  were,  first,  that  the  declara- 
tion did  not  shew  any  breach  of  any  of  the  covenants  in  the  lease  on  which  the  plaintiff" 
[715]  had  declared  ;  secondly,  that  the  killing  of  the  rabbits  by  Eotherham,  as  alleged 
on  the  record,  did  not  constitute  a  breach  of  covenant;  thirdly,  that  the  demise  by 
the  defendant  to  Eotherham,  as  alleged  in  the  declaration,  did  not  constitute  a  breach 
of  covenant. 

Manning,  Serjt.,  in  support  of  the  demurrer.  The  plea  is  bad,  first,  on  the  ground 
that  it  does  not  allege  that  the  plantation  demised  to  Eotherham  was  part  of  a  farm 
at  the  time  of  the  demise  to  the  plaintiff.  One  of  the  things  demised  was  the  right 
of  sporting  over  all  the  lands,  plantations,  and  coverts  of  the  defendant,  subject, 
however,  to  liberty  for  each  tenant  to  kill  rabbits  on  his  farm  with  ferrets ;  and  the 
declaration  alleges  as  a  breach,  that  the  defendant  demised  to  Eotherham  100  acres  of 
the  plantations  on  which  the  sole  right  of  taking  rabbits  was  granted  to  the  plaintiff, 
without  any  restriction  as  to  the  killing  of  rabbits  in  such  plantations,  such  plantations 
at  the  time  of  the  demise  not  being  parcel  of  any  farm  according  to  the  indenture, 
and  avers  that  Eotherham  did  kill  rabbits  in  those  plantations,  contrary  to  the  defen- 
dant's covenant.  The  plea  is,  that  the  rabbits  were  killed  by  Kotherham,  so  being 
such  tenant  as  aforesaid,  on  his  own  farm,  with  ferrets  only.  It  does  not  shew  that 
the  plantation  was  part  of  a  farm  at  the  time  of  the  demise  to  the  plaintiff,  as  it  ought 
to  have  done ;  for  the  liberty  for  the  tenants  to  kill  rabbits  extended  only  to  such 
lands  as  were  farms  at  the  time  of  the  lease  to  the  plaintiff.  The  lease  did  not  give 
liberty  to  the  defendant  to  convert  into  farms  those  lands  which  had  never  been 
farms,  or  parts  of  any  farms,  before,  or  enable  him  to  defeat,  to  any  extent  he  pleased, 
the  main  object  of  the  demise,  namely,  the  exclusive  right  of  sporting  over  the  defen- 
dant's Wai'wickshire  estate.  The  defendant  could  not  create  new  farms  out  of  the 
lands  which  then  were  plantations  and  coverts,  and  therebv  confer  on  the  tenants  the 
light  of  killing  rabbits  on  them.  The  plea,  [716]  therefore,  ought  to  have  shewn  that 
this  plantation  was  part  of  a  farm  at  the  time  of  the  demise  to  the  plaintiff.  The 
second  point  is,  that  the  defendant  having  disabled  himself  from  performing  his 
covenant  to  give  notice  to  quit  to  the  tenants,  in  case  they  should  hinder  or  obstruct 
the  plaintiff  in  the  enjoyment  of  the  licences  or  privileges  granted,  or  should  destroy 
the  game,  rabbits,  &c.,  that  amounts  to  a  breach  of  the  covenant  for  quiet  enjoyment, 
to  which  the  plea  is  no  sufficient  answer.  The  covenant  is  a  general  one,  not  qualified 
in  any  way  whatsoever.  It  means  that  the  defendant  will  always  be  in  a  condition  to- 
give  an  eft"ectual  notice  to  the  tenants  who  obstruct  the  plaintiff".  In  Fomfret  v.  Eijecroft 
( 1  Saund.  321,  2),  it  was  held,  that  if  a  lease  be  made  of  a  house  and  estovers, 
and  the  lessor  destroy  all  the  wood,  the  lessee  shall  have  an  action  of  covenant. 
[Alderson,  B.  The  only  point  is,  whether  this  covenant  is  confined  to  those  which 
were  farms  at  the  time  of  the  demise  to  the  plaintifl",  or  whether  it  extends  to  farms 
which  were  afterwards  created.]  Letting  the  plantations  to  farm  does  not  make 
them  farms.  The  word  "fai'm"is  not  a  legal,  but  a  popular  term.  [Alderson,  B. 
If  Sir  E.  Wilmot  had  let  the  plantations  to  faim,  it  might  be  important  to  the  tenant 
to  destroy  the  rabbits,  in  order  to  prevent  them  from  injuring  the  young  trees.  The 
words  are,  "  subject  to  the  liberty  for  each  tenant  on  his  farm  to  kill  rabbits  thereon 
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with  ferrets  only  :  "  why  should  not  that  extend  to  the  plantations  as  well  as  the 
land]  It  is  not  at  all  unusual  to  let  the  plantations  with  the  farms  adjoining. 
Suppose  the  defendant  had  held  in  his  own  hands  land  in  corn,  and  he  afterwards  let 
that  land,  would  that  be  within  the  exception  I]  Clearly  not ;  because,  if  it  was  intended 
that  the  defendant  or  any  other  person  should  have  a  right  to  kill  rabbits  in  lands  not 
then  forming  part  of  any  farm,  there  would  have  been  an  express  reservation  of  a  right 
[717]  to  Sir  E.  Wilmot  to  kill  rabbits  on  those  parts  in  his  own  hands.  As  there  is 
no  such  reservation,  it  was  not  intended  to  reserve  the  right  to  kill  rabbits  there. 
(Parke,  B.  You  have  by  your  demurrer  admitted  that  the  rabbits  were  killed  by 
Eotherham  on  his  farm  with  ferrets  only.  I  cannot  see  how  you  can  get  rid  of  that 
admission.  Alderson,  B.  Unless  you  can  establish  that  the  exception  extends  only 
to  such  lands  as  were  farms  at  the  time  of  the  demise,  there  is  no  breach  of  covenant.] 
The  defendant  had  no  power  to  create  anything  into  a  farm  which  was  not  a  farm  at 
the  time  of  the  demise.  [Parke,  B.  You  say  that  the  lease  to  Rotherham  was  a 
breach  of  the  covenant  that  the  defendant  will  give  notice  to  quit  to  the  tenants  who 
obstruct  the  plaintiff  in  the  enjoyment  of  the  privileges  granted.]  \'es  :  by  granting 
a  lease  to  Rotherham  for  a  period  of  twelve  year.s,  without  any  restriction  as  to  taking 
rabbits,  and  without  reserving  power  to  himself  to  act  upon  the  requisition  of  the 
plaintiff  to  give  notice,  he  has  di.sabled  himself  from  doing  so.  This  is  precisely 
Sir  Aiithonii  Alain's  case  (5  Rep.  21).  There  Sir  A.  Main  leased  certain  lands  to  one 
Scot  for  twenty-one  years  by  indenture,  and  covenanted  that,  at  any  time  during  the 
life  of  Scot,  upon  surrender  of  his  lease,  he  would  make  a  new  lease  during  the  residue 
of  the  years,  and  bound  himself  to  perform  the  covenants.  In  debt  brought  upon  the 
obligation  by  Scot  against  Sir  A.  Main  he  pleaded,  that  Scot  did  not  surrender,  iVc.  ; 
to  which  Scot  replied,  that  after  the  lease  Sir  Anthony  had  accepted  a  tine  sur 
conusance  &c.,  and  by  the  same  tine  granted  and  rendered  the  land  to  the  conusee  for 
eighty  years  ;  and  upon  demurrer,  it  was  adjudged  for  the  plaintiff.  So  here,  the 
covenant  is  broken  by  granting  a  lease  to  Rotherham,  not  reserving  a  right  to  restrain 
him  from  olistructing  the  lessee,  and,  in  respect  of  this  breach,  it  is  immaterial 
whether  Rotherham  has  [718]  killed  rabbits  or  not.  The  plea,  therefore,  relies  upon 
matter  which  is  irrelevant  to  this  breach.  The  same  principle  was  established  in 
Busidrk  v.  Swiw/dls  (5  Nev,  &  M.  37S  ;  3  Ad.  &  Ell.  868),  The  Earl  of  Shreirshury  v. 
Gonlil  (-2  B.  &  Aid.  4S7),  and  irarhmton  v.  Storr  (4  B.  &  Cr.  103;  6  D.  &  R.  213). 
[Alderson,  B.  If  Rotherham  had  killed  rabbits  on  his  farm  otherwise  than  by  ferrets, 
and  the  plaintiff  had  brought  an  action  against  the  defendant  for  breach  of  covenant, 
to  which  the  defendant  had  pleaded  that  the  plaintiff'  had  not  required  him  to  give 
notice  to  Rotherham,  and  the  plaintiff  had  replied  that  the  defendant  had  demised  to 
Eotherham,  so  as  to  disable  himself  from  giving  notice  to  Rotherham,  then  he  would 
have  brought  himself  within  Sir  A.  Main's  case.  There  must  be  a  breach.  In  Sir 
Anthony  Main's  rase  there  was  no  request  by  Scot  that  Sir  Anthony  Main  would  make 
a  new  lease,  nor  was  Scot  evicted  or  otherwise  actuall)'  damnified.  Parke,  B.  In 
WurJiurton  v.  Slnrr,  the  parties  entered  into  an  agreement  to  refer  a  dispute  to  arljitra- 
tion,  and  bound  themsehes  mutually  in  a  penalty  for  the  true  and  faithful  observance 
and  pei'formance  of  the  award  ;  and  it  was  held  that  the  penalty  was  incurred  by  a 
revocation  of  the  submission.  Ther'e  there  was  a  clear  breach  ;  but  here  non  constat 
that  Rotherham  ever  will  kill  any  rabbits  except  with  ferrets  ;  there  may  never  be  a 
breach  ;  it  is  contingent  whether  the  right  to  require  the  defendant  to  give  notice 
would  ever  be  exercised  or  not.  Would  it  be  a  breach  of  the  covenant,  if  you  left  out 
the  fact  of  the  killing  of  the  rabbits!  JFarlnirton  v.  S/orr  has  no  application  to  such 
a  case  as  that.]  The  plea  takes  an  issue  which  is  wholly  immaterial.  All  that 
Rotherham  has  done  only  goes  to  the  amount  of  damage.  [Parke,  B.  The  case  of 
Besioirk  V.  SwindcUs  is  the  other  way.  There,  upon  the  marriage  of  A.  with  B.,  the 
widow  and  successor  of  C.  a  trader,  X.,  m  considera-[719]-tion  of  the  stock  in  trade 
which  he  received  with  B.,  gave  a  bond  to  D.,  conditioned  to  pay  to  the  children  of 
B.  by  C,  within  twelve  months  after  her  death,  3001.,  if,  upon  an  account  taken,  the 
stock  in  trade  and  effects  of  the  business,  if  then  carried  on  by  A.,  should  amount  to 
4001.  A.,  during  the  lifetime  of  B.,  discontinued  the  tiadc,  and  ceased  to  have  any 
stock ;  and  it  was  held  that  the  obligation  was  discharged.  There  the  circumstances 
had  never  arisen  to  which  the  condition  ap])lied,  and  the  Court  held  that  there  was 
no  breach  of  the  condition,  there  being  no  implied  condition  that  the  obligor  should 
carry  on  the  trade  during  the  life  of  A.     So  here,  there  is  no  implied  condition  that 
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the  defendant  should  always  be  in  a  situation  to  give  an  effectual  notice  to  quit  to  all 
or  any  of  his  tenants.]  According  to  Sir  A.  Mnin'.^  cat^e,  such  a  condition  would  be 
implied.  [Rolfe,  B.  Suppose  the  tenant  was  holding  under  a  lease  for  a  term  of 
years  at  the  time  of  the  demise  to  the  plaintiff,  what  would  be  the  meaning  of  the 
covenant,  as  to  giving  notice  to  quit,  in  that  case '?]  The  defendant  might  answer, 
that  at  the  time  of  the  demise,  the  premises  were  let  for  a  term  of  years,  and  that  the 
lease  contained  a  power  to  give  such  notice  to  quit.  This  clause,  it  is  submitted, 
amounts  to  a  covenant  that  the  defendant  was,  and  should  continue  to  be,  in  a 
situation  to  give  notice  to  quit  to  his  tenants.  There  is  no  violence  in  supposing  that 
the  land  was  let  from  year  to  year.  [Rolfe,  B.  There  is  an  absolute  covenant  for 
quiet  enjoyment,  which  meets  every  thing  ;  but  the  defendant  says  further,  that  he 
will  give  notice  to  quit  ;  if  he  is  not  able  to  do  so,  then  the  plaintiff  may  resort  to  the 
other  branch  of  the  covenant.]  If  he  covenants  to  do  that  which  he  has  no  power  to 
do,  or  which  he  has  disabled  himself  from  doing,  he  is  liable.  [Alderson,  B.  All  the 
cases  cited  in  the  note  to  Benvirk  v.  Swrndells  are  cases  where  there  was  an  actual 
breach.  If  there  is  no  breach,  and  the  defendant  is  i-eady  to  do  all  that  he  is  required 
to  do  when  there  [720]  is  a  breach,  is  not  that  sufficient?  If  Rotherham  never 
commits  any  breach,  why  should  the  defendant  l)e  liable  ?]  Because  he  covenants  to 
do  a  particular  act,  which  he  has  disabled  himself  from  performing.  If  a  vendor 
covenant,  that  he  is  seised  in  fee,  the  vendee  may  sue  upon  that  covenant  before 
eviction.  [Alderson,  B.  The  lease  miiy  cease  to  exist  before  it  becomes  necessary  to 
give  notice  to  Rotherham.  The  right  to  require  the  defendant  to  turn  him  out 
depends  on  the  tenant  committing  a  breach.  It  does  not  follow  that  he  will  commit 
a  breach  within  the  twelve  years.]  If  A.,  after  covenanting  with  me  that  he  will  not 
place  B.  in  such  a  situation  as  will  enable  B.  to  do  me  a  specific  injury,  does  put  B.  in 
such  situation,  it  is  no  defence  that  B.  has  not  injured  me,  especially  if  the  power  of 
injuring  continues  down  to  the  time  of  bringing  the  action.  Another  ground  of 
objection  is  the  not  setting  out  the  plan  which  is  indorsed  on  the  lease  on  oyer. 
[Parke,  B.  An  indenture  set  out  on  oyer  is  supposed  to  be  read  by  the  clerk  of  the 
Court :  I  do  not  see  how  the  lines  and  marks  in  a  plan  could  be  read.  But,  admitting 
it  to  be  important,  the  declaration  does  not  contain  a  breach  relating  to  it.]  The 
defendant  is  bound  to  set  out  the  whole  of  the  deed,  and  cannot  omit  such  parts  as 
are  irrelevant  to  the  breach  assigned  ;  (Vallace  v.  I'he  Diwhess  of  Cumberland  (-t  T.  K. 
370) ;  although  in  1  Wms.  Saund.  317,  n.  (2),  it  is  supposed  that  this  very  case  of 
Wallace  v.  The  Duchess  of  Cumberland  was  an  authority  for  the  contrary  position 
(and  see  3  Mann.  &  Ryl.  86,  n.).  In  the  case  of  an  omission  to  set  out  the  whole  of 
the  deed  upon  oyer,  the  plaintiff  may  pra}'  that  the  deed  may  be  inrolled,  and  may  then 
demur  generally  for  the  variance  between  the  deed  as  inrolled,  and  the  deed  as  appearing 
upon  oyer.  Here,  it  was  unnecessary  to  pray  an  inrolment  of  the  deed  as  set  out 
upon  oyer,  shewing  that  there  was  a  plan  indorseil,  though  that  plan  is  not  set  out. 

[721]  Whateley,  who  was  to  have  argued  for  the  defendant,  was  stopped  by  the 
Court. 

Parke,  B.  As  to  the  objection  arising  on  oyer,  it  is  unnecessary  to  enter  into  that 
question,  as  we  think  there  is  no  sufficient  breach,  and  that  the  declaration  is  bad  on 
general  demuirer.  [His  Lordship  here  read  the  covenant,  as  stated  in  the  declara- 
tion, and  the  breach.]  It  is  admitted,  that  if  Sir  E  Wilmot,  or  any  of  his  tenants, 
had  killed  rabbits,  otherwise  than  with  ferrets,  on  lands  demised  to  them  subsequently 
to  the  plaintiff's  lease,  it  would  have  been  a  breach  of  that  covenant.  But  the  question 
is,  to  what  does  the  exception  extend  1  Does  it  extend  to  such  lands  as  were  then 
farms,  or  to  such  as  from  time  to  time  should  be  let  to  tenants  who  may  occupy  them  as 
farms  I  It  appears  to  me  that  it  extends  to  all  farms,  not  only  to  those  which  existed 
at  the  time  of  the  demise,  but  to  any  lands  which  the  defendant  afterwards  chose 
to  demise  to  future  tenants.  If  he  chooses  to  demise  what  is  a  plantation  as  a  farm, 
the  tenant  of  that  new  farm  has  a  right  to  kill  rabbits  on  it.  It  seems  to  me,  therefore, 
that  there  is  no  breach  of  the  first  covenant.  Then,  is  there  any  breach  of  the  next 
covenant,  which  is  by  way  of  addition  to  the  covenant  for  quiet  enjoyment  ?  That  is, 
that  if  at  any  time  during  the  said  term,  any  of  the  tenants  of  the  defendant  of  any 
lands,  plantations,  &c.  on  which  the  sole  right  of  killing  game  was  thereby  granted, 
should  hinder  or  obstruct  the  plaintift'  in  the  enjoyment  of  the  said  licences  and 
privileges,  or  should  wilfully  destroy  the  game,  rabbits,  >\:c.  (that  is,  subject  to  the 
exception  as  to  killing  rabbits  with  ferrets),  the  defendant  would,  upon  the  requisition 
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of  the  plaintiff,  give  the  tenant  notice  to  quit  the  premises  in  his  occupation.  There 
may  be  a  question  whether  that  covenant  extends  to  any  tenants,  but  such  tenants 
over  whom  he  had  a  power  to  give  notice  to  quit,  viz.  tenants  from  year  to  year :  [722] 
but  I  clearly  think  that  it  does  not  hinder  the  defendant  from  letting  his  lands  in 
any  way  he"  thinks  fit.  The  demise  by  him  of  his  lands  for  a  term  of  years  is  no 
breach  of  this  condition.  He  covenants,  that  when  a  breach  takes  place,  he  will  be 
in  a  condition  to  give  his  tenant  notice  to  quit ;  therefore  that  covenant  is  not  broken, 
until  the  event  happens  on  which  the  notice  to  quit  is  to  be  given.  Sir  Anthony  Main's 
case,  which  has  been  cited,  may  go  the  length  of  deciding,  that,  if  there  is  a  breach 
of  covenant  committed,  the  personal  requisition  to  the  defendant  would  be  unnecessary, 
as  he  has  it  not  in  his  power  to  comply  with  it.  But  there  is  no  breach  of  covenant 
till  the  event  happens  ;  and  on  my  construction  of  the  covenant  for  quiet  enjoyment, 
it  has  not  arisen,  for  the  tenants  have  not  killed  rabbits  contrary  to  the  covenant.  I 
think  there  is  no  implied  covenant  that  the  defendant  will  always  be  in  a  condition 
to  give  notice  to  his  tenants,  but  only  to  such  tenants  as  he  could  give  notice  to. 
There  has  been  no  breach,  and  non  constat  that  there  ever  will  be.  The  tenant 
Eotherham  may  go  through  the  whole  term  of  his  lease  without  killing  any  rabbits. 
I  think,  therefore,  that  the  deelaratioti  is  bad,  as  containing  no  breach  of  the  covenants, 
and  that  our  judgment  must  be  for  the  defendant. 

Aldeksox,  B.,  and  GURNEY,  B.,  concurred. 

RoLFE,  B.  If  the  right  to  kill  rabbits  were  to  be  confined  to  farms  existing  at  the 
time  of  the  demise,  for  the  same  reason  it  could  only  apply  to  the  existing  tenants, 
and  the  executors  of  the  existing  tenants,  or  the  future  tenants,  would  have  no  right 
to  kill  rabbits  in  the  manner  mentioned  in  the  exception. 

Judgment  for  the  defendant. 


[723]  Smart  t'.  Hyde.  Exch.  of  Pleas.  June  17, 1841. — Assumpsit.  The  declaration 
stated,  that,  in  consideration  that  the  plaintiff  would  buy  of  the  defendant  a  mare 
at  a  certain  price,  the  defendant  promised  that  she  was  sound,  and  averred  as  a 
breach  that  she  was  not  sound.  The  defendant  pleaded  that  the  mare  was  sent 
to  a  repository  for  the  sale  of  horses,  to  be  sold  according  to  certain  rules,  which 
were  that  "a  warranty  of  soundness  should  remain  in  force  until  noon  of  the  dav 
after  the  sale,  when  it  would  be  complete,  and  the  responsibility  of  the  seller 
terminate,  unless  in  the  mean  time  a  notice  and  certificate  of  unsoundness  were 
given  : "  that  the  sale  took  place  subject  to  the  rules,  and  that  the  same  were 
agreed  to  by  the  parties,  and  that  such  notice  and  certificate  were  not  given 
within  the  time  limited  : — Held,  that  the  plea  was  good,  and  that  it  did  not 
amount  to  the  general  issue. 

[S.  C.  1  Dowl.  (N.  S.)  60  ;  10  L.  J.  Ex.  479.  Considered,  M'Cance  v.  Lmidm  and  North 
Western  liailway,  1861,  7  H.  &  N.  488  :  affirmed,  1864,  3  H.  &  C.  343.  Referred  to, 
Moore  v.  Hanis,  1876,  1  A.  C.  329.] 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  the  plaintiff  would 
buy  of  the  defendant  a  mare  at  a  certain  price,  the  defendant  promised  the  plaintiff" 
that  the  mare  was  sound,  and  averred  as  a  breach  that  the  mare  was  not  sound. 

The  defendant  pleaded,  amongst  other  pleas,  thirdly,  that,  before  the  promise,  he 
the  defendant  sent  the  maie  to  a  certain  place  for  the  sale  of  horses,  called  Lucas's 
Repositorj',  there  to  be  sold  according  to  certain  rules,  which  were  in  the  words 
following : — "  Terms  of  private  sale.  A  warranty  of  soundness,  when  given  at  this 
repository,  will  remain  in  force  luitil  twelve  o'clock  at  noon  of  the  day  next  after  the 
day  of  sale,  when  it  will  be  complete,  and  the  responsibility  of  the  seller  will  terminate, 
unless  in  the  mean  time  a  notice  to  the  conti-ary,  accompanied  liy  the  certificate  of  a 
veterinary  surgeon,  be  delivered  at  the  office  of  R.  Lucas  ;  such  certificate  to  set  forth 
the  cause,  nature,  or  description  of  any  alleged  unsoundness;"  of  all  which  the 
plaintiff,  before  and  at  the  time  of  making  the  said  promise,  had  notice.  The  plea 
then  averred,  that  the  sale  was  a  private  sale,  and  that  the  promise,  and  the  buying 
from  the  defendant,  took  place  subject  to  the  said  rules  and  regulations  touching  the 
private  sale  of  horses,  and  that  the  same  were  agreed  to  by  the  parties  ;  and  although 
the  time  limited  by  the  said  rules  for  the  delivery  of  the  notice  and  certificate  had 
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elapsed  before  the  commencement  of  this  suit,  yet  no  such  notice  or  cei'tificate  had 
been  delivered  b}'  or  for  the  plaintiff,  at  the  office  of  the  said  R.  Lucas.     Verification. 

Special  demurrer,  assignint,'  for  causes,  that  the  plea  amounted  to  the  general 
issue  :  that  whereas  the  plaintiff  [724]  had  declared  on  an  absolute  and  unqualified 
undertaking  that  the  mare  was  sound,  the  defendant  had  not  confessed  and  avoided 
the  same,  nor  had  directly  denied  such  promise,  but  had  stated  matters  for  the 
purpose  of  cjualifying  such  promise,  and  of  shewing  that  the  warranty  remained  in 
force  only  until  twelve  at  noon  of  the  day  after  the  sale,  and  was  a  warranty  against 
such  unsoundness  only  as  the  plaintiff  might  discover  within  such  period. 

Crompton,  in  support  of  the  demurrer.  The  plea  attempts  to  shew  that  there  was 
a  qualification  of  the  warranty,  and  that  the  contract  was  different  from  that  declared 
upon,  and  it  therefore  amounts  to  the  general  issue.  [Parke,  B.  The  warranty,  as 
set  out  in  the  declaration,  is  an  absolute  one.  The  plea  admits  the  statement  in  the 
declaration,  but  sets  out  new  facts,  for  the  purpose  of  shewing  that  there  was  no  breach 
of  contract ;  it  does  not  deny  a  sale  of  the  horse,  or  the  warranty  that  the  horse  was 
sound.]  On  the  warranty  stated  in  the  plea,  there  is  to  be  no  reponsibility  at  all  in 
certain  cases,  and  that  is  a  qualification  which  might  have  been  given  in  evidence 
under  the  general  issue.  In  Bijuatcr  v.  Bichaidwn  (1  Ad.  &  Ell.  508;  3  Nev.  &  M. 
748),  where  there  was  a  similar  condition,  Littledale,  J.,  treats  it  as  a  qualified 
warranty,  f  Parke,  B.  You  say  that  the  contract  which  would  have  to  be  proved  would 
vary  from  that  stated  in  the  declaration,  and  therefore  might  be  given  in  evidence 
under  the  general  issue.]  Yes.  In  Latham  v.  Ratleij  (i  B.  &  Cr.  20  ;  3  D.  &  R.  211), 
the  declaration  stated  a  contract  to  cany  goods  from  London,  and  deliver  them  safely 
at  Dover ;  the  contract  proved  was  to  carry  and  deliver  safely,  fire  and  robbery 
excepted ;  and  it  was  held  to  be  a  variance.  Here  the  contract  stated  in  the  declara- 
tion is,  that  the  defendant  will  be  generally  answerable  for  the  unsoundness  of  the 
mare  ;  but  the  contract  stated  in  the  plea  is,  that  he  will  [725]  not  be  answerable  at 
all,  if  the  act  be  not  done  within  a  given  time.  In  Latham  v.  Rutky,  Abbott,  C.  J., 
says,  "  the  result  of  all  the  cases  upon  the  subject  is,  that  if  the  carrier  only  limits  his 
responsibility,  that  need  not  be  noticed  in  pleading ;  but  if  a  stipulation  be  made  that, 
under  certain  circumstances,  he  shall  not  be  liable  at  all,  that  must  be  stated." 
[Parke,  B.  The  contract  there  stated  was  a  contract  to  earr}-  the  goods  safely,  not 
a  limited  contract,  if  the  goods  were  not  affected  by  fire  or  robbery.  Here  the  contract 
alleged  is,  that  the  defendant  undertook  that  the  mare  was  sound  :  that  he  is  to  be 
responsible  if  unsound  is  merely  an  inference  from  that.]  Where  a  condition  merely 
limits  the  amount  of  damages,  it  is  true  that  it  need  not  be  stated  in  the  declaration  ; 
Clarke  v.  Gray  (6  East,  .564) ;  but  where  the  contract,  as  in  this  case,  is  qualified  by 
conditions,  it  is  a  variance  to  state  it  as  absolute  in  its  terms.  In  Hmvell  v.  Richards 
(11  East,  633),  it  was  held,  that,  if  a  covenant  for  quiet  enjoyment  be  restrained  by 
&\\y  qualifying  conte.xt,  it  must  be  stated,  and  if  not,  that  the  defendant  might  take 
advantage  of  it  under  the  plea  of  the  general  issue,  as  being  an  untrue  statement  of 
the  deed  in  substance  and  effect.  Tempany  v.  Buniand  (4  Campb.  20),  and  Browne  v. 
KidU  (2  Brod.  &  B.  395),  are  authorities  to  the  same  effect.  In  JVhittaher  v.  Mason 
(2  Biug.  N.  C.  359;  2  Scott,  567),  the  plaintiff  declared  upon  a  contract  of  sale  of 
certain  books ;  the  defendant  pleaded  that  the  books  were  sold  subject  and  according 
to  the  usage  and  course  of  dealing  observed  among  booksellers  in  London ;  to  which 
the  plaintiffs  replied  de  injuria;  and  on  demurrer  to  the  replication,  it  was  held  that 
the  plea  in  effect  amounted  to  the  general  issue.  [Parke,  B.  There  the  plea  set  up 
a  different  contract ;  here  the  plea  does  not  alter  the  con.sideration  or  the  promise.] 
The  omission  to  state  the  qualification  entirely  alters  the  legal  effect  of  the  contract. 
The  [726]  case  is  distinguishable  from  Syim  v.  Chaplin  (5  Adol.  &  Ell.  634  ;  1  Nev.  & 
P.  129),  which  was  an  action  against  a  coach  proprietor  for  the  loss  of  a  parcel  above 
the  value  of  £10;  for  the  omission  to  declare  the  value  of  the  parcel  did  not  qualify 
the  nature  of  the  contract,  but  was  a  matter  which  avoided  it,  and  therefore  required 
to  be  specially  pleaded.  The  general  rule  is,  that  contracts  are  entire,  and  it  is  only 
an  exception  to  that  rule,  that  where  a  part  of  the  contract  does  not  affect  the  rest 
which  is  declared  upon,  such  part  need  not  be  stated. 

J.  Henderson,  contra.  The  plea  is  good.  The  truth  of  the  facts  stated  in  it  is 
consistent  with  the  contract  alleged  in  the  declaration.  The  defendant  says.  True  it 
is  I  promised  that  the  horse  was  sound,  and  it  turned  out  to  be  unsound,  but  there 
were  collateral  circumstances  which  prevented  your  right  to  sue  from  arising.     Where, 
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indeed,  the  plea  discloses  a  contract  difterent  from  that  alleged  in  the  declaration,  it 
is  bad,  as  amounting  to  the  general  issue.  The  cases  which  have  arisen  since  the  New 
Kules  on  indebitatus  assumpsit,  shew  that  where,  if  the  plea  be  true,  the  declaration 
is  not,  in  that  case  the  plea  is  open  to  demurrer,  as  amounting  to  the  general  issue. 
In  LUham  v.  Rutletj,  the  promise  alleged  was  alisolute,  but  the  cotitract  proved  was  a 
qualified  one,  and  therefore  did  not  support  the  promi.se  declared  on.  But  where 
there  is  an  absolute  promise,  and  the  defence  is  that  its  efficacy  has  been  destroyed 
by  matters  occurring  subsequently,  those  matters  must  be  specially  pleaded.  In 
Hotham  v.  The  East  IniHn  Compani/  (1  T.  R.  638),  where  there  was  a  covenant  in  a 
charter-party,  that  no  claim  for  short  tonnage  should  be  allowed,  unless  such  .short 
tonnage  were  found  and  made  to  appear  on  the  ship's  arrival,  on  a  survey  to  be  taken 
by  four  shipwrights;  it  was  held,  that  this  not  being  a  condition  precedent  to  the 
plaintiff's  right  to  recover  for  short  [727]  tonnage,  but  a  matter  of  defence  to  be  taken 
advantage  of  by  the  defendants,  the  not  averring  performance  was  no  ground  for 
arresting  the  judgment.  That  case  resembles  the  present.  It  was  not  necessary  for 
the  plaintiff  to  aver  performance  of  the  condition  annexed  to  this  warranty ;  it  is 
sufficient  for  him  to  allege  the  contract  and  breach.  The  fact  on  which  the  defendant 
relies  is  collateral  to  the  original  contract,  and  therefore  ought  to  be  pleaded  .specially. 
Crompton,  in  reply.  The  contract  as  set  out  in  the  plea  affects  the  consideration 
stated  in  the  declaration,  for  the  plaintiff  is  bound  to  give  notice  of  the  unsoundness 
before  a  specified  time,  in  order  to  render  it  an  absolute  warranty.  Hofham  v.  The 
East  India  Conqiaiiii  turns  on  the  distinction  between  covenant  and  assumpsit,  and  on 
the  rule  which  is  peculiar  to  the  formei',  that  a  party  need  not  set  out  more  covenants 
than  those  of  the  breach  of  which  he  complains  ;  but  that  is  not  applicable  to  assumpsit. 
The  condition  which  it  is  not  requisite  to  state,  is  such  a  one  as  does  not  qualify  the 
original  promise.  The  narrow  point  is — does  this  plea  affect  the  liability  which  the 
defendant  is  under,  upon  the  contract  alleged  in  the  declaration?  It  is  submitted  that 
it  does;  it  shews  that  he  is  not  absolutely  bound  ;  whereas  on  the  contract  as  stated 
in  the  declaration  he  is  so.  Latham  v.  Ratley  is  in  point.  [Parke,  B.  In  that  case 
there  was  no  promise  to  carry  safely  at  all  events  ;  here  there  was  an  absolute  warranty 
of  soundness.] 

Parke,  B.  I  am  of  opinion  that  the  plea  is  a  good  plea,  and  that  the  defendant 
is  entitled  to  judgment.  The  declaration  states,  that,  in  consideration  that  the  plaintiff 
would  buy  a  mare  of  the  defendant,  the  defendant  promised  that  she  was  sound.  Then 
there  is  a  special  plea,  which  states,  that  the  mare  was  sent  to  a  repository  for  the  sale 
of  [728]  horses,  to  be  sold  according  to  certain  rules,  which  provided  that  the  warranty 
of  soundness  was  to  remain  in  force  up  to  a  certain  time  only,  unless  notice  of  the 
unsoundness  was  in  the  mean  time  given  ;  and  it  goes  on  to  aver,  that  the  sale  took 
place  suliject  to  those  rides,  and  that  no  notice  was  delivered  within  the  time  specified. 
It  appears  to  me  that  such  plea  is  not  bad  as  amounting  to  the  general  issue.  It 
admits  the  contract  and  the  promise,  but  shews  it  to  have  been  made  subject  to  certain 
rules  wliieh  have  not  been  complied  with.  What  is  the  meaning  of  those  terms'!  It 
seems  to  me  to  be  this,  that  the  warranty  shall  be  deemed  to  have  been  complied  with, 
unless  a  notice  and  certificate  shall  be  delivered  to  the  vendor  before  twelve  o'clock  at 
noon  of  the  day  next  after  the  day  of  the  sale.  That  is  not  a  denial  of  the  wai'ranty, 
but  a  mere  condition  aimexed  to  it.  No  notice  and  certificate  were  delivered,  and 
therefore  the  contract  is  to  be  considered  as  complied  with.  If  the  matter  relating 
to  the  notice  had  been  by  way  of  proviso  upon  the  warranty,  it  might  perhaps  have 
been  necessary  to  state  it  in  the  declaration  ;  but  upon  that  point  I  give  no  opinion. 
It  is  enough  to  say,  that  every  word  of  this  plea  is  consistent  with  the  contract  stated 
in  the  declaration. 

Al.DKKsoN,  B.  The  meaning  of  the  plea  is,  that  there  was  a  sort  of  conventional 
warranty  of  soundness,  and  that  the  warranty  was  to  be  considered  as  complied  with, 
unless  a  notice  and  certificate  of  unsoundness  were  given  within  a  certain  time,  which 
was  not  done.     That  is  not  a  denial  of  the  contract,  as  alleged  in  the  declaration. 

(tUHnkv,  B.,  and  KoLFE,  B.,  concurred. 

Judgment  for  the  defendant. 
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[729]  Briggs  and  Another,  Assignees  of  Comforth,  a  Bankrupt,  v.  Sowry. 
Exch.  of  Pleas.  June  23,  1841. — Goods  seized  by  a  messenger  under  a  fiat 
in  bankruptcy  are  not,  while  in  his  custody,  privileged  from  distress  for  rent 
due  from  the  bankrupt  to  his  landlord. — The  74th  section  of  the  Bankrupt  Act, 
6  Geo.  4,  c.  16,  applies  only  to  rent  accrued  due  before  the  bankruptcy. — Where 
the  assignees  of  a  bankrupt,  under  the  6  Geo.  4,  c.  16,  s.  75,  have  declined  a 
lease  to  which  the  bankrupt  was  entitled,  but  the  bankrupt  has  not  delivered  up 
the  lease  to  the  lessor,  the  property  in  the  demised  premises,  in  the  mean  time, 
continues  vested  in  the  bankrupt,  and  the  lessor  retains,  until  such  delivery  up 
to  him,  his  right  of  distress  for  the  rent. — Semble,  that  the  effect  of  that  section 
is  only  to  exempt  the  bankrupt  from  personal  liability,  and  not  to  affect  the 
landlord's  right  of  distress. — Semble,  also,  that  it  applies  only  to  cases  where 
covenants  are  broken  or  rent  becomes  due  after  the  delivery  up  of  the  lease  by 
the  bankrupt. —  Quaere,  whether  it  applies  to  the  case  of  a  demise  not  in  writing. 

[S.  C.  11  L.  J.  Ex.  193.     Referred  to.  In  re.  Neil  Mackenzie  ;  Ex  2Mrte  Sheriff  of 
Hertjonhhire,  [1899]  2  Q.  B.  566.] 

This  was  an  action  brought  by  the  plaintiffs,  as  assignees  of  one  William  Comforth, 
a  bankrupt,  against  the  defendant,  to  recover  from  the  defendant  the  sum  of  £95,  10s. 
paid  to  him  by  the  plaintifi's. 

The  declaration  was  in  assumpsit,  and  contained  two  indebitatus  counts,  one  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiffs  as  assignees,  and  the 
other  on  an  account  stated. 

The  defendant  pleaded  non-assumpsit,  and  issue  having  been  joined  thereon,  by 
consent,  and  by  the  order  of  Alderson,  B.,  the  following  case  was  stated  for  the  opinion 
of  the  Court,  according  to  the  form  of  the  statute  3  et  4  Will.  4,  c.  42,  s.  25. 

A  fiat  in  bankruptcy,  bearing  date  the  20th  day  of  February,  1S40,  was  on  that 
day  duly  issued  against  the  said  AVilliam  Comforth.  On  the  22nd  day  of  the  same 
month,  the  said  William  Cornforth  was  dul}-  declared  a  bankrupt  under  the  said  fiat, 
on  an  act  of  bankruptcy  committed  by  him  (by  a  general  assignment  for  the  lienetit 
of  his  creditors)  on  the  Nth  of  the  same  month;  and  on  the  17th  day  of  March 
following  the  plaintiffs  were  duly  appointed  assignees  of  his  estate  and  effects  under 
the  said  fiat. 

Previous  to  and  at  the  time  of  his  bankruptcy,  the  said  William  Cornforth  had 
been  and  was  tenant  from  year  to  year  to  the  defendant  of  a  certain  dwelling-house, 
flax  mill,  and  other  premises,  at  the  .yearly  rent  of  £382,  payable  quarterlj',  on  the 
6th  day  of  March,  the  6th  day  of  [730]  June,  the  6th  day  of  September,  and  the  6th 
day  of  December,  in  every  year.  At  the  time  of  the  distress  hereinafter  mentioned, 
no  notice  to  determine  the  said  tenancy  had  been  given,  except  the  one  hereinafter 
set  out ;  and  such  tenancy  was  then  still  continuing,  unless  the  same  had  become 
determined  hy  virtue  of  the  notice  and  circumstances  hereinafter  stated.  At  the  time 
of  the  issuing  of  the  fiat,  and  thence  until  and  at  the  time  of  the  making  of  the  distress 
hereinafter  mentioned,  the  sum  of  221.  9s.  2d.  remained  due  to  the  defendant  from 
the  said  William  Cornforth,  for  arrears  of  the  said  rent  which  had  accrued  due  on  the 
6th  day  of  December,  1839,  and  no  part  of  the  rent  for  the  next  quarter  (ending  on 
the  6th  day  of  March,  1840)  was  paid  or  tendered  to  the  defendant  before  the  time 
of  making  of  the  .said  distress,  the  plaintiffs  contending  that  they  were  not  liable  to 
such  quarter's  rent.  A  few  days  before  opening  the  fiat,  the  bankrupt  discontinued 
the  bu.siness  before  then  carried  on  by  him  in  the  said  demised  premises,  and  did  not 
afterwards  renew  the  same  ;  nor  did  the  plaintiffs,  after  they  were  appointed  assignees 
as  aforesaid,  continue  to  carry  on  the  said  business  of  the  bankrupt  for  the  benefit  of 
his  creditors,  or  in  any  way,  either  before  that  time  or  afterwards,  interfere  with  or 
take  possession  of  the  said  demised  premises,  except  as  hereinafter  mentioned. 

The  machinery  and  eflects  of  the  bankrupt,  which  were  on  the  said  demised 
premises,  were,  on  the  22nd  of  February  1840,  taken  possession  of  by  the  messenger 
under  the  fiat,  bj'  direction  of  the  commissioners ;  and  by  such  direction  as  aforesaid, 
he  remained  on  the  demised  premises,  and  in  possession  of  the  said  machinery  and 
effects,  till  they  were  distrained  upon  by  the  defendant  as  hereinafter  mentioned.  On 
the  28th  of  March,  being  eleven  days  after  the  plaintifi's  were  appointed  assignees, 
they  advertised  the  said  machinery  and  effects  for  sale  by  auction,  to  take  place  on 
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the  said  demised  premises,  on  the  15th  da\-  [731]  of  April  then  next;  and  on  the 
9th  day  of  the  said  month  of  April,  their  attornies  gave  the  following  notice  in 
writing  to  the  defendant : — 

"  Cornforth's  Bankruptcy. 

"Leeds,  9th  April,  1840. 
"Sir, — Wc  beg  to  repeat  in  writing  what  you  have  before  been  told,  that  the 
assignees  do  not  intend  to  continue  the  tenancy  of  the  premises  occupied  by  the 
bankrupt  under  you.  And  they  will  consent  to  your  immediately  entering  on  them, 
and  will  give  up  the  possession  of  the  mill,  &c.,  as  soon  as  the  machinery  is  sold  on 
Wednesday  ne.xt. — We  are,  Sir,  yours  very  respectfully, 

"  Payne,  Eddison,  &  Ford, 

"  Solicitors  to  the  Assignees. 
"  Mr.  Francis  Sowry,  Wortley." 

Before  the  said  sale  took  place,  namely,  on  the  9th  day  of  April,  1840,  the  defendant 
sent  in  a  claim  to  the  plaisititt's  for  the  sum  of  1171.  19s.  2d.,  on  account  of  rent  due 
to  him  for  the  said  demised  premises,  viz.  221.  9s.  2d.  for  the  said  arrears  of  rent  due 
on  the  6th  day  of  December,  1839,  and  9.51.  10s.  for  one  quarter's  rent  accruing  due 
on  the  6th  day  of  March,  1840.  The  plaintiffs  admitted  the  defendant's  claim  as  to 
the  sum  of  221.  9s.  2d.  for  arrears  of  rent  due  on  the  6th  day  of  December,  1839,  and 
duly  tendered  that  sum,  but  disputed  his  claim  with  respect  to  the  quarter's  rent 
alleged  to  have  become  due  on  the  6th  day  of  March,  1840;  whereupon  the  defen- 
dant, upon  the  15th  day  of  April,  1840,  (after  the  sale  had  begun,  and  after  some 
small  part  of  the  said  machinery  and  effects  had  been  sold)  distrained  upon  the  said 
machinery  and  effects,  which  were  on  the  said  demised  premises,  for  the  whole  of  the 
said  sum  of  1171.  19s.  2d.  ;  and  the  plaintiffs,  in  order  that  they  might  sell  the  said 
machinery  and  [732]  effects  for  the  benefit  of  the  bankrupt's  estate,  according  to 
their  advertisement,  and  to  prevent  the  loss  and  injury  which  the  estate  of  the  bank- 
rupt would  have  sustained  in  case  they  had  sold  the  said  machinery  and  effects  whilst 
the  defendant's  distress  was  upon  them,  paid  the  defendant  the  whole  of  the  said 
sum  of  1171.  19s.  2d.,  protesting  in  writing,  however,  against  his  right  to  the  sum  of 
951.  10s.,  parcel  thereof,  claimed  by  the  defendant  as  the  quarter's  rent  alleged  to 
have  become  due  on  the  said  6th  day  of  March,  1840.  The  machinery  and  effects 
of  the  bankrupt  were,  on  the  same  15th  of  April,  sold  by  the  plaintiffs  by  auction, 
according  to  their  advertisement ;  and  immediately  after  the  said  sale,  the  demised 
premises  were  altogether  abandoned  by  the  plaintiffs  (who  have  not  since  that  time 
in  any  manner  interfered  with  the  same),  and  the  defendant,  immediately  after  the 
sale,  resumed  the  possession  thereof. 

The  plaintiffs  contend  that,  under  these  circumstances,  the  defendant  had  no  right 
to  distrain  on  the  said  machinery  and  effects  for  the  quarter's  rent  alleged  to  have 
become  due  on  the  .said  6th  day  of  March  ;  and  the  defendant,  on  the  contrary,  con- 
tends that  he  had  such  right.  The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant,  under  the  circumstances  mentioned  in  this  case,  had  a  right  to  distrain 
on  the  said  machinery  and  effects  of  the  bankrupt's  estate  for  the  said  last-mentioned 
quarter's  rent,  which  became  due  in  the  manner  hereinbefore  mentioned  ;  and  the 
Court  is  to  be  at  liberty  to  draw  any  inference  from  the  facts  stated  above  which  a 
jury  might  do.  If  the  Court  shall  be  of  opinion  that  the  defendant  had  no  right  to 
distrain  on  the  said  machinery  and  effects  for  the  said  last-mentioned  quarter's  rent, 
or  any  part  thereof,  then  the  defendant  agrees  that  a  judgment  shall  be  entered 
against  him  bv  confession  for  951.  10s.  damages,  or  so  much  thereof  as  the  plaintitis 
ought  to  recover,  and  costs,  immediately  after  the  decision  of  this  case  ;  but  [733]  if 
the  Court  shall  be  of  opinion  that  the  "defendant  had  a  right  to  distrain  on  the  said 
machinery  and  effects  for  the  said  last-mentioned  quarter's  rent,  then  the  plaintiffs 
agree  that  a  judgment  shall  and  may  be  entered  against  them  according  to  the  form 
of  the  statute  aforesaid,  immediately  after  the  decision  of  this  case,  and  that  the 
plaintiffs  shall  pay  the  defendant  his  costs. 

Manning,  Serjt.,  for  the  plaintiff.  Three  propositions  will  be  contended  for  on 
behalf  of  the  plaintifl's.  First,  that  these  goods,  having  been  seized  by  the  messenger 
under  tlie  tiat,  were  privileged  from  distress  while  in  his  possession,  as  being  in  custodia 
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legis.  The  doctrine  of  the  common  law  on  this  subject  is  stated  in  Co.  Litt.  47  a.,  and 
Gilb.  Distr.  38.  In  an  Anonynuniif  case  (1  Atk.  102),  it  is  laid  down,  that  "a  landlord 
may  di.strain  for  his  rent  upon  a  bankrupt's  goods,  either  before  or  after  the  assignment 
under  the  commission  ;  but  if  he  neglects  to  do  it,  and  suffers  them  to  be  sold  by  the 
assignees,  he  can  only  come  in  upon  an  average  with  the  rest  of  the  creditors." 
[Alderson,  B.  Suppose  the  assignees  accept  the  goods,  are  they  less  in  the  custody 
of  the  law  ?  Parke,  B.  Was  it  ever  held  that  goods  are  in  custodia  legis  when  in 
the  hands  of  the  messenger?]  He  takes  possession  under  the  order  of  the  commissioners, 
whose  authority  should  be  regarded  more  favourably  by  the  law  than  that  of  the  sheriff, 
inasmuch  as  they  act  for  the  benefit  of  the  general  liody  of  creditors.  In  Ex  parte 
Plummer  {\  Atk.  103),  the  question  was,  "whether,  after  a  commis.sion  of  bankrupt 
taken  out,  and  the  messenger  in  possession,  the  landlord  should  distrain  the  goods 
upon  the  premises,  and  so  be  satisfied  with  his  entire  debt,  or  whether  he  should 
come  in  pro  rata  with  the  rest  of  the  creditors  under  the  commission  1"  and  Lord 
Hardwicke  held,  that  "if  any  goods  remain  on  the  [734]  premises,  they  are  liable  to 
the  distress  of  the  landlord,  and  he  may  distrain  them  for  his  entire  debt,  even  after 
assignment,  or  sale  by  the  assignees,  if  the  goods  are  not  removed  ;  and  this  is  the 
reason,  because  no  provision  is  made  in  the  case  of  bankruptcy,  in  the  statute  which 
gives  the  landlord  a  year's  rent  on  e.xecutions."  The  Court  will  hardly  be  disposed 
to  agree  in  the  reason  given  for  the  decision.  [Rolfe,  B.  If  instead  of  "because" 
you  read  "that,"  it  is  plain  enough.  Parke,  B.  We  cannot  decide,  in  the  teeth  of 
those  cases,  that  the  goods  are  in  the  custody  of  the  law.] 

Secondly,  the  case  is  within  the  limitation  imposed  by  the  74th  section  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  which  enacts,  "that  no  distress  for  rent  made  and 
levied  after  an  act  of  bankruptcy  upon  the  goods  or  effects  of  any  bankrupt,  (whether 
before  or  after  the  issuing  of  the  commission),  shall  be  available  for  more  than  one 
year's  rent,  accrued  prior  to  the  date  of  the  commission  ;  but  the  landlord  or  party 
to  whom  the  rent  shall  be  due,  shall  be  allowed  to  come  in  as  a  creditor  under  the 
commission,  for  the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not  be 
available."  The  effect  of  this  section  therefore  is,  to  limit  the  landlord's  right  of 
distress  to  one  year's  rent,  and  to  confine  it  altogether  to  lent  accrued  due  before 
the  bankruptcy  :  see  1  Deacon's  Bankrupt  Law,  27-5.  The  defendant  had  consequently 
no  right  to  disti'ain  for  the  quartei''s  rent  ending  on  the  6th  of  March,  which  became 
due  after  the  suing  out  of  the  fiat.  In  Cook  v.  Cook  (Andr.  218),  which  was  decided 
on  the  Stat.  8  Anne,  c.  14,  Probyn,  J.,  said,  that  "the  statute  must  be  understood  of 
the  year's  rent  immediately  due  before  the  execution."  In  JJ'ray  v.  Earl  of  Erjremont 
(4  B.  &  Adol.  122  ;  1  Nev.  &  M.  188),  it  was  held,  on  the  corresponding  words  of  the 
Insolvent  Debtors'  Act,  7  Geo.  4,  c.  57,  s.  31,  that  a  distress  taken  before,  but  not  sold 
till  after,  the  arrest  of  [735]  the  insolvent,  was  not  "  made  and  levied  after  the  arrest," 
and  therefore  was  available  for  more  than  a  year's  rent.  [Alderson,  B.  This  is  either 
rent  due  after  the  bankruptc}',  or  not  due  at  all.  The  74th  section  means  no  more 
than  that  the  landlord  shall  distrain  for  one  year's  rent,  and  prove  for  the  rest.] 

Thirdly,  the  goods  were  at  all  events  protected  by  the  7.5th  section  of  the  statute. 
That  section  enacts,  "  that  any  bankrupt  entitled  to  any  lease  or  agreement  for  a  lease, 
if  the  a.ssignees  accept  the  same,  shall  not  be  liable  to  pay  rent  accruing  due  after  the 
date  of  the  commission,  &c.  ;  and,  if  the  assignees  decline  the  same,  shall  not  be  liable 
as  aforesaid,  in  case  be  deliver  up  such  lease  or  agreement  to  the  lessor,  or  such  person 
agreeing  to  grant  a  lease,  within  fourteen  days  after  he  shall  have  had  notice  that 
the  assignees  shall  have  declined  as  aforesaid,"  &e.  In  Slack  v.  Sharp  (8  Ad  &  Ell. 
366 ;  3  Nev.  &  P.  390),  a  lessee  under  an  unwritten  contract,  whereby  the  rent  was 
payable  on  the  6th  of  April  and  the  6th  of  October,  became  bankrupt,  and  a  fiat 
issued  against  him  in  March,  the  rent  due  in  the  previous  October  having  been  paid. 
The  assignees  refusing  to  accept  the  premises,  the  bankrupt,  within  fourteen  days 
after  his  receiving  notice  of  their  refusal,  and  one  day  before  the  6th  of  April,  ottered 
to  deliver  uj)  possession  to  the  lessor.  It  was  held,  that  the  75th  section  applied  as 
well  to  cases  where  the  bankrupt  holds  under  an  unwritten  as  under  a  written  demise  ; 
that  in  such  cases,  the  ottering  possession  is  a  delivery  up  of  the  lease  within  the 
statute ;  and  therefore  that  the  bankrupt  was  not  liable  in  an  action  for  use  and 
occupation,  for  any  part  of  the  rent  in  respect  of  the  half-year  ending  on  the  6th  of 
April.     That  case  is  a  direct  authority  for  the  present  plaintitt's.     The  right  of  distress 
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for  the  rent,  which  was  in  the  course  of  accrual  at  the  time  of  the  issuing  of  the  fiat, 
[736]  was  destroyed  ab  initio  by  the  events  which  have  subsequently  happened. 

Kobiuson,  for  the  defendant.     There  is  no  reason  why  the  landlord  should  not  be 
allowed  to  distrain  for  the  rent  which  accrued  due  after  the  bankruptcy.     [Parke,  B. 
You  need  not  trouble  yourself  on  the  first  and  second  points,  but  conhne  yourself  to 
the  question,  whether  this  is  a  Ciise  within  the  75th  section.]     With  respect  to  that, 
it  appears  to  be  assumed  for  the  plaintifl's,  that  if  it  be  made  out  that  the  case  falls 
within  the  75th  section,  it  cannot  be  within  the  7-tth.     But  even  supposing  that  the 
rent  could  not  be  recovered  by  action,  either  from  the  assignees  or  the  banki  upt,  the 
remedy  by  distress  may  nevertheless  remain.     Suppose  rent  to  have  accrued  due  before 
the  issuing  of  a  fiat  in  bankruptcy,  and  the  74th  section  not  to  have  existed,  there 
neither  the  assignees  nor  the  bankrupt  would  be  liable,  yet  the  landlord  would  have 
a  right  to  distrain  after  the  fiat.     [Parke,  B.     Would  he  retain  that  right  after  the 
certificate  ?j     It  does  not  appear  why  he  should  thereby  lose  the  remedy  by  distress, 
which  is  in  the  nature  of  a  remedy  against  the  land  itself,  being  a  pledge  of  the  goods 
so  long  as  they  remain  upon   the   premises.      But,  at  all  events,  this  case  is  quite 
distinguishable  from  that  of  Slack  v.  Sharp ;  even   if  that  case  be  law ;    for  it  is 
undoubtedly  a  strong  proposition  to  say,  that  the  giving  up  of  possession  is  the  same 
thing  as  the  delivery  up  of  a  lease  under  which  the  possession  had  been  given.     There, 
however,  it  was  found  as  a  fact  that  the  bankrupt  had  delivered  up  possession  ;  here 
all  that  can  be  said  is,  that  at  the  time  of  the  distress  it  was  probable  that  the  tenant 
Would  thereafter  deliver  up  possession.     The  situation  of  a  bankrupt  tenant  is  clearly 
explained  in  the  case  of  Capeland  v.  Stt-phcn^  (1  B.  &  Aid.  593).     Lord  Ellenborough 
there  says, — "  We  [737]  are  of  opinion  that  the  geneial  assignment  of  a  Imnkrupt's 
personal  estate  under  his  commission  does  not  vest  a  term  of  years  in  the  assignees, 
unless  they  do  some  act  to  manifest  their  assent  to  the  assignment  as  it  regards  the 
term,  and   their  acceptance  of   the  esUite.  .  .  .     The  acceptance  of   a  term   which, 
instead  of  furnishing  the  means  of  payment,  would  diminish  the  fund  arising  from 
other  sources,  cannot  be  within  the  scope  of  their  trust  or  duty.  .  .  .     We  think  the 
whole  estate  remains  in  the  bankrupt  until  acceptance  b}'  the  assignees,  subject  to 
their  right  to  have  the  land  by  their  acceptance  of  the  assignment,  and  thereby  to 
give  efl'ect  to  the  deed,  and  vest  the  estate  in  themselves."     In  the  present  case,  it 
appears  by  no  means  clear  that  the  assignees  have  not  become  liable  for  the  rent. 
They  have  undoubtedly  a  right  to  remain  in  possession  for  a  reasonable  time,  in  order 
to  ascertain   whether  the  term   will   be   beneficial  to  them ;   but  if  they  keep  the 
possession  longer,  they  adopt  the  lease,  and  no  subsequent  act  of  theirs  can  qualify 
that  possession.     Here  they  kept  possession,  after  electing  to  give  up  the  premises, 
for  a  purpose  quite  independent  of  the  landlord,  that  of  selling  the  stock,  which  they 
had   no  right  to  do.      The  case  appears  to  resemble  those  of   Turner  v.  likhardsou 
(7  East,  335),  and  Jii.<ell  v.  Ilolisou  (2  C.  &  J.  610),  in  which  the  assignees  were  held 
liable.     But,  at  all  events,  what  is   there  to  prevent  the  bankrupt  from  remaining 
liable  ?     He  had  made  no  election,  and  done  no  act  to  exonerate  himself.     In  Tuck  v. 
Fi/sou  (6  Bing.  321 ;  3  M.  &  P.  715),  the  defendant   had  joined  in  a  lease  as  surety 
for  the  performance  of  the  covenants  by  the  lessee,  who  became  bankrupt,  and  delivered 
up  the  lease  to  the  lessor,  under  the  75th  section  of  the  Bankrupt  Act ;  and  it  was  held, 
that  although  the  lessee  was  thereby'  personally  discharged  of  his  liability  to  the  per- 
formance of    the   covenants,  from    the  date  of   the   commission,  the  term   was    not 
at)Solutely  extinguished  from  [738]  that  period,  but  the  surety  remained  liable  for 
breaches  occurring   prior  to  the   actual  delivery  up  of  the  lease  by  the  bankrupt. 
There  is  no  authority  whatever  for  saying  that  the  sub.sequent  act  of  the  bankrupt, 
even  in  delivei  ing  up  possession,  can  relieve  him  from  liability  for  rent  previously 
due.     [Aldersoii,  B.     Ihere   is  nothing  in    the  case  to  shew  that  the  liankrupt  has 
received  any  notice  whatever.]     No  ;  there  is  nothing  to  shew  that  he  has  made   his 
election,  except  the  assignees  had  made  theirs  ;  and  it  is  not  stated  that  they  did  so 
within  the  fourteen  days.     In  Ex  parte.  Grove  (1  Atk.  10+),  it  was  not  doubted  that 
the  landlord  retained,  notwithstanding  the  bankruptcy,  his  right  of  distress  for  rent 
due  before  the  bankruptcy,  if  he  had  not  waived  it  by  proving  the  amount  under  the 
commission,  and  permitting  the  assignees  to  sell  the  premises.     It  is  for  the  other 
side  to  shew  clearly  that  the  statute  takes  away  the  vested  common  law  right  of  the 
landlord  to  distrain  for  his  rent :  here  there  is  nothing  to  shew  that  the  tenant  ever 
made  an  election,  so  as  to  come  within  the  terms  of  the  statute,  or  that  by  any  act  of 
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his  he  precluded  himself  from  still  keeping  the  lease.  But  even  if  the  case  be  within 
s.  75,  the  defendant  has  a  right  to  fall  back  on  s.  74,  and  to  make  this  distress 
available  for  the  rent  which  accrued  due  in  March. 

Manning,  in  reply.  The  assignees  cannot  be  made  liable,  not  having  actually- 
occupied,  even  though  the  term  be  vested  in  them  by  the  assignment :  How  v.  Kenvett 
(3  Ad.  &  Ell.  659  ;  5  Nev.  &  M.  1).  The  Court  will  infer  that  everything  has  been 
done  on  the  part  of  the  tenant  which  was  necessary  to  put  an  end  to  the  tenancy. 
[Alderson,  B.  Why  may  not  the  landlord  have  entered  by  licence  of  the  bankrupt, 
without  his  intending  to  give  Tip  the  tenancy?]  Because  the  case  states  that  the 
landlord  has  resumed  the  possession. 

[739]  Parke,  B.  This  is  an  action  brought  by  the  plaintifls,  as  assignees  of  a 
bankrupt,  against  the  defendant,  the  landlord  of  certain  premises  occupied  by  the 
bankrupt  under  a  paiol  demise,  to  recover  the  sum  of  951.  10s.  paid  to  him  by  the 
plaintiffs,  under  the  circumstances  stated  in  the  case.  [His  Lordship  stated  the 
material  facts  of  the  ease,  and  contiinied.]  The  question  for  oui'  consideration  is, 
whether  the  defendant,  under  these  circumstances,  had  a  right  to  distrain  upon  the 
machinery  and  effects  of  the  bankrupt's  estate  for  the  quarter's  rent  which  became 
due  on  the  6th  March  1840.  As  to  the  rent  which  became  due  before  the  bankruptcy, 
there  is  no  question,  unless  the  ol)jection,  that  the  goods  were  in  custodia  legis,  could 
prevail.  Two  other  objections  have  also  been  taken  on  the  part  of  the  plaintiffs,  one 
founded  on  the  74th,  the  other  on  the  75th  section  of  the  Bankrupt  Act. 

With  regard  to  the  first  point,  there  can  be  no  doubt,  since  the  decisions  of  Lord 
Hardwicke,  reported  in  1  Atkyns,  103  and  104,  that  goods  in  the  custody  of  a 
mes.senger  under  a  fiat  in  bankruptcy,  are  not  in  custodia  legis,  so  as  to  prevent  their 
being  distrained.  Neither  does  the  Court  entertain  any  doubt  as  to  the  operation  of 
the  74th  section,  which,  we  think,  applies  only  to  a  year's  rent  due  before  the  bank- 
ruptcy. Then  we  come  to  the  question  arising  on  the  75th  section,  as  to  which 
several  points  have  been  made  in  the  course  of  the  argument.  [His  Lordship  read 
that  section.]  In  the  first  place  it  is  suggested,  that  this  case  does  not  fall  within 
that  section  at  all,  inasmuch  as  it  is  the  case  of  an  occupation  under  a  parol  demise. 
I  should  certainly  have  been  of  that  opinion,  but  for  the  case  of  Slack  v.  Sharp ;  but 
after  the  decision  of  the  Court  of  Queen's  Bench  in  that  ease,  I  should  be  unwilling 
so  to  decide,  without  taking  more  time  to  consider  the  point.  I  shall  therefore  assume, 
for  the  purpose  of  the  present  case,  that  the  75th  section  applies  equallv  to  the  case 
of  a  parol  demise  as  to  that  of  a  demise  in  writing,  or  an  [740]  agreement  for  a  lease. 
I  strongly  incline  to  think,  however,  that  it  applies  only  to  one  class  of  cases,  namely, 
where  the  covenants  are  broken,  or  the  rent  becomes  due,  after  the  giving  up  of  the 
lease  by  the  bankrupt,  and  not  where  it  has  accrued  due  intermediately  after  the 
fiat,  but  before  the  delivery  up  of  the  lease.  It  is  unnecessary,  however,  to  decide 
that  point,  because  there  is  another  ground  upon  which  the  defendant  is  clearly 
entitled  to  retain  the  money  paid  to  him  ;  namely,  that  in  the  intermediate  time 
between  the  fiat  and  the  election  of  the  assignees  to  decline  the  lease,  or  the  bankrupt's 
giving  it  up,  it  is  clear  that  the  property  in  the  demised  premises  continues  vested 
in  the  bankrupt,  and  if  he  does  not  repudiate  the  lease,  and  the  assignees  do  not 
elect  to  take  it,  there  is  nothing  in  the  statute  which  devests  the  right  of  the  lessor 
to  distrain  for  the  rent.  Now  here  the  assignees  had,  before  the  17th  of  April, 
refused  to  take  the  lease,  but  the  bankrupt  had  not  elected  to  give  it  up  ;  the  lease, 
therefore,  remained  in  him,  and,  consequently,  the  right  of  distress  subsisted — it 
could  not  be  in  abeyance.  There  is  nothing  stated  in  this  case  from  which  we  can 
infer  that  the  bankrupt  ever  gave  up  the  lease  ;  and  although  the  defendant  entered 
and  took  possession,  when  the  assignees  abandoned  the  intention  to  take  it,  there  is 
nothing  to  shew  that  the  bankrupt  might  not  sue  the  defendant  as  a  trespasser,  and 
still  elect  to  take  the  lease.  The  legal  interest,  therefore,  not  having  been  taken  out 
of  the  bankrupt,  the  assignees  are  not  entitled  to  recover  in  this  action  :  this  was 
a  legal  distress  at  the  time  when  it  was  made,  although  possibly  it  might  have  been 
defeated  by  the  bankrupt  afterwards  giving  up  the  lease. 

On  the  other  points  which  have  been  argued,  it  is  unnecessary  to  give  any  opinion  ; 
but  I  am  strongly  inclined  to  think,  that  the  only  effect  of  the  statute  is  to  exempt 
the  bankrupt  from  personal  liability,  and  not  to  affect  the  right  of  distress ;  to 
protect  him  from  being  sued  on  the  cove-[741]-nants,  on  which  he  would  otherwise 
be  liable,  notwithstanding  the  acceptance  of  the  lease  by  the  assignees,  for  subsequent 
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non-performance.  It  is  unnecessary,  however,  to  give  any  decided  opinion  on  that 
point,  because  on  the  ground  which  I  have  already  stated,  I  think  the  defendant  is 
entitled  to  the  judgment  of  the  Court. 

Alder.son,  B.  I  am  of  the  same  opinion,  that  the  plaintiffs  are  not  entitled  to 
recover.  The  plaintiffs  allege  that  they  have  paid  this  money  to  the  defendant  without 
consideration  ;  and  that  depends  on  the  question,  wh  ether  the  defendant  had  a  right 
to  distrain  for  it.  If  he  had  a  right  to  distrain  at  the  time, — subject  perhaps  to  be 
devested  afterwards  by  the  act  of  the  bankrupt, — the  money  was  not  paid  without 
consideration,  because  the  defendant  gave  up  his  intermediate  right  of  possession  of 
the  goods,  in  consideration  of  the  payment  of  the  money  by  the  assignees.  Here  it  is 
clear  that  the  bankrupt  never  has  subsequently  done  any  such  act  as  to  devest  the 
right  of  the  landlord  ;  for  it  does  not  appear  that  he  has  even  yet  given  up  the  posses- 
sion of  the  premises.  On  the  present  occasion,  I  feel  myself  bound  by  the  authority  of 
the  case  of  Slack  v.  Sharp,  although  I  do  not  entirely  concur  in  the  reasons  assigned  by 
the  Court  for  their  judgment. 

CtURNEY,  B.  I  am  of  the  same  opinion.  I  think  it  is  perfectly  clear  that  the 
landlord  had  not  lost  his  right  to  distrain,  and  therefore  that  the  plaintiffs  cannot 
recover  in  this  action. 

RoLFE,  B.  I  also  agree  that  the  judgment  ought  to  be  for  the  defendant.  It  is 
not  found  that  the  bankrupt  ever  did  agree  to  renounce  the  lease,  and  that  is  a  safe 
ground  upon  which  to  decide  this  case.  But  I  do  not  think,  independently  of  that 
consideration,  that  this  case  is  within  the  statute.  I  assume  for  the  present  that  it 
applies  to  [742]  parol  demises  :  but  does  it  apply  to  rent  accruing  due  before  the  acts 
are  done  which  the  statute  requires  to  be  done?  I  think  clear!}'  not.  The  7.5th 
section  says,  that  "  any  bankrupt  entitled  to  any  lease  or  agreement  for  a  lease,  if  the 
assignees  accept  the  same,  shall  not  be  liable  to  pay  any  rent  accruing  due  after  the 
date  of  the  commission,  or  to  be  sued  in  respect  of  any  subsequent  non-observance  or 
non-performance  of  the  conditions,  covenants,  or  agreements  therein  mentioned."  That 
must  mean  a  non-performance  after  he  has  given  up  the  lease  ;  if  it  were  otherwise, 
this  monstrous  injustice  would  follow,  that  it  would  deprive  the  landlord  perhaps  of 
one  or  two  half  years'  rent,  without  an}'  equivalent  or  compensation  at  all.  I  strongly 
concur  also  in  the  suggestion,  that  the  statute  applies  only  to  protect  the  bankrupt 
from  being  liable  to  an  action.  That  is  the  view  taken  of  this  section  in  Messrs. 
Montague  &  Ayrton's  book  on  the  Law  and  Practice  of  Bankruptcy  (vol.  1,  pp.  3.58  & 
491) ;  and  it  is  in  accordance  with  what  was  thrown  out  by  Lord  Haidwicke,  when  he 
says  the  right  of  distress  is  a  kind  of  security.  Suppose  the  bankrupt  had  mortgaged 
his  estate,  could  it  be  said  that  after  the  certificate  the  mortgagee  would  have  no  right 
upon  this  security,  although  the  bankrupt  would  no  longer  be  personally  liable  l  So 
also,  the  landlord  may  retain  his  right  of  distress  unaffected  by  the  statute.  It  is 
unnecessary,  however,  to  decide  that  point,  because  here  it  does  not  appear  that  the 
bankrupt  has  ever  done  that,  the  doing  of  which  was  a  condition  precedent  to  his 
being  absolved  from  liability. 

Judgment  for  the  defendant. 

[743]  P.\RNHAM  AND  WiFE  V.  HuRST.  E.xch.  of  Pleas.  June,  17,  1841.— 
Assumpsit  by  husband  and  wife  for  money  lent  to  the  defendant  by  the  wife 
whilst  she  was  sole  and  unmanied.  Plea,  that  B.,  the  husl)and,  became  bankrupt, 
and  that  his  assignees  were  duly  appointed,  and  accepted  the  appointment  l)efore 
the  commencement  of  the  suit,  by  reason  whereof  the  assignees  became  entitled 
to  the  supposed  debts  and  causes  of  action  in  the  declaration  mentioned.  Replica- 
tion, that  before  the  intermarriage  of  the  plaintiffs,  and  whilst  C,  the  wife,  was 
sole  and  unmarried,  to  wit,  on  Arc,  by  an  indenture  then  made  between  the  said 
B.  of  the  first  part,  the  said  C.  of  the  second  part,  and  T.  H.  and  K.  'J'.  J.  of  the 
third  part,  (being  a  settlement  entered  into  before  the  intermarriage  of  the 
plaintitis),  the  sums  of  money  in  the  declaration  mentioned  were  assigned  to 
the  said  T.  H.  and  R.  T.  J.,  to  have,  receive,  and  recover,  and  to  hold  the  same 
to  them,  upon  certain  trusts  in  the  indenture  mentioned,  in  favour  of  the  said  C, 
and  for  her  sole  and  separate  use  during  her  life,  and  for  the  child  or  children  of 
the  intended  marriage.  The  replication  then  stated,  that  the  plaintiffs  appointed 
T.  H.  and  K.  T.  J.  as  their  attornies  to  recover  the  said  sums  from  the  defendant, 
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for  the  purpose  of  holding  the  same  upon  the  trusts  aforesaid,  and  that  the 
action  was  commenced  and  prosecuted  in  the  names  of  the  plaintiti's  at  the  instance 
and  by  direction  of  the  said  T.  H.  and  E.  T.  J.,  by  virtue  of  the  power  given  to 
them,  and  for  the  purpose  of  recovering,  receiving,  and  holding  the  said  sums  of 
money  as  the  trustees  named  in  the  said  indenture,  and  upon  the  trusts  in  favour 
of  the  said  C,  and  of  the  children  of  the  said  marriage,  and  not  for  the  use  or 
benefit  of  the  plaintiff  B.,  or  of  his  creditors  under  the  fiat: — Held,  on  demurrer, 
that  the  replication  was  good,  and  that  the  debt  did  not  pass  to  the  assignees 
under  the  bankruptcy  of  the  husband,  but  might  be  sued  for  by  the  husband 
and  wife. 

[S.  C.  10  L.  J.  Ex.  43.5.] 

Assumpsit  for  money  lent  to  the  defendant  by  the  plaintiff  Catherine  whilst  she 
was  sole  and  unmarried,  and  for  money  clue  and  owing  on  an  account  then  stated 
between  them. 

Plea,  that  before  and  at  the  time  of  the  intermarriage  of  the  plaintiff,  and  until 
and  at  and  after  the  time  of  issuing  the  fiat  in  bankruptcy  thereinafter  mentioned, 
the  plaintiff  Benjamin  Parnham  was  a  chapman  and  dealer  subject  to  the  bankrupt 
laws  ;  that  he  became  a  bankrupt ;  that  his  assignees  were  duly  appointed  and  accepted 
the  appointment,  before  the  commencement  of  this  suit,  hy  reason  whereof  the  said 
assignees,  after  the  accrual  of  the  said  causes  of  action,  and  before  the  commencement 
of  this  suit,  became  entitled  to  the  said  supposed  debts,  sums  of  money,  and  causes  of 
action  in  the  said  declaration  mentioned. 

Keplication,  that  before  the  making  of  the  pi-omises  in  the  declaiation  mentioned, 
and  before  the  intermarriage  of  the  plaintiffs,  and  whilst  the  said  Catherine  was  sole 
and  unmarried,  to  wit,  on  &c.,  by  a  certain  indenture  then  made  between  the  said 
plaintiff  Benjamin  of  the  first  part,  the  said  Catheiine,  by  her  maiden  name  of 
Catherine  Hurst,  of  the  second  part,  and  one  Thomas  Hunter  and  R.  T.  Jarman  of 
the  thiid  part,  being  a  [744]  settlement  entered  into  before  the  intermarriage  of  the 
plaintiffs,  the  said  sums  of  money  in  the  said  declaration  mentioned,  in  consideration 
of  the  said  intended  marriage,  and  for  other  considerations,  were  by  the  said  plaintiff 
Benjamin  and  the  said  plaintiff  Catherine  assigned  to  the  said  T.  Hunter  and  R.  T. 
Jarman,  to  have,  receive,  and  recover  the  said  sums  of  money,  and  to  hold  the  same 
to  them  the  said  T.  Hunter  and  R.  T.  Jarman,  upon  certain  trusts  in  the  said  inden- 
ture mentioned,  in  favour  of  the  said  plaintiff  Catherine  and  for  her  sole  and  separate 
use  during  hei'  life,  and  for  the  child  or  children  of  the  said  intended  marriage.  The 
replication  further  stated,  that  the  plaintiffs  appointed  the  said  T.  Hunter  and 
R.  T.  Jarman,  as  their  attornies,  to  recover  the  said  sums  from  the  defendant,  for  the 
purpose  of  holding  the  same  upon  the  trusts  aforesaid,  of  all  of  which  the  defendant 
afterwards,  and  befoie  the  said  plaintiff  Benjamin  became  bankrupt,  and  before  the 
issuing  of  the  said  fiat,  to  wit,  on  &c.,  had  notice :  and  that  the  aforesaid  action  of 
the  plaintiffs  was  commenced  and  is  prosecuted  in  the  names  of  the  plaintiffs,  at  the 
instance  and  by  the  direction  of  the  said  T.  Hunter  and  R.  T.  Jarman,  and  by  virtue 
of  the  power  given  to  them  by  the  said  indenture,  and  for  the  purpose  of  recovering, 
receiving,  and  holding  the  said  sums  of  money,  as  the  trustees  named  and  appointed 
in  the  said  indenture,  and  upon  the  trusts  in  favour  of  the  plaintiff  Catherine  and  of 
the  children  of  the  said  marriage,  and  not  for  the  use  or  benefit  of  the  said  plaintiff 
Benjamin,  or  of  his  creditors  under  the  said  fiat.     Verification. 

Special  demurrer,  assigning  the  following  amongst  other  causes  :  that  it  did  not 
appear  that  the  said  sums  of  money  in  the  declaration  mentioned  were  assigned  over 
to  the  said  Thomas  Hunter  and  K.  T.  Jarman  before  the  issuing  of  the  fiat  in  bank- 
ruptcy :  that  the  replication  contained  a  departure  from  the  declaration,  in  this,  that 
it  appeared  from  the  declaration,  that  the  plaintiff  Benjamin,  [745]  at  the  time 
of  the  intermarriage  of  the  plaintifls,  became  and  still  was  interested  in  the  sums 
of  money  in  the  declaration  mentioned,  by  reason  of  the  intermarriage ;  whereas 
it  appears  from  the  replication,  that  he  never  was  at  any  time  interested  in  the  same. 

Joinder  in  demurrer. 

Crompton,  in  support  of  the  demurrer.  The  replication  is  bad.  The  rule  is,  that 
an  allegation  is  to  be  taken  as  strongly  as  it  can  be  against  the  party  pleading  it. 
The  interest  here  might  by  possibility  pass  to  the  bankrupt,  and  if  so,  it  vested  in 
the  assignees.     The  assignees  may  claim  all  that  the  bankrupt  was  legally  or  equitably 
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entitled  to.  Here  he  had  ;in  interest  which  p.a.ssed  to  them.  In  CarvaUw  v.  Burn 
{i  B.  &  Ad.  382  ;  1  Xev.  &  M.  700),  Littledale,  J.,  in  delivering  the  judgment  of  the 
Court,  says,  "  But  if,  at  the  time  of  the  act  of  bankruptcy,  the  bankrupt  possessed 
a  possibility  of  interest  from  which  a  benefit  to  his  creditors  might  result ;  if  he  had 
the  legal  interest  in  any  property,  and  it  was  uncertain  whether  he  would  hold  any 
part  of  that  property,  or  if  imy,  what  part,  as  a  trustee  for  others,  the  whole  would 
pass  by  the  assignment."  There  the  property  was  held  to  pass,  because  at  one  time 
there  was  a  possibility  of  interest.  And  in  Carpenier  v.  Marncll  (3  Bos.  &  Pul.  40), 
Lord  Alvanley,  C.  J.,  expresses  himself  thus :— "  If  indeed  they  (the  assignees)  had 
possessed  the  most  remote  possibility  of  interest,  or  if  they  could  state  any  thing  from 
which  a  benefit  to  the  creditors  would  result,  I  should  hold  that  the  action  might  be 
maintained."  To  apply  that  doctrine  to  the  present  case,  the  bankrupt  had  some  legal 
or  equitable  interest,  or  at  least  a  contingent  interest  in  this  money  after  the  death 
of  his  wife.     That  interest  therefore  passed  to  his  assignees. 

Peacock,  contra.  The  debt  in  this  case  did  not  pass  to  [746]  the  assignees,  for 
the  bankrupt  did  not,  at  the  time  of  the  bankruptcy,  possess  a  possibility  of  interest 
from  which  a  benefit  to  his  creditors  might  result.  In  Garry  v.  Shairatt  (10  B.  &  C. 
716),  it  was  held  that  an  assignment  of  the  real  and  personal  estate  and  effects  of  an 
insolvent  debtor,  under  7  Geo.  4,  e.  57,  passes  to  the  assignee  only  what  the  insolvent 
was  entitled  to  in  law  and  in  equity ;  and  the  in-solvent  having  deposited  with  a 
creditor  the  title-deeds  of  an  estate  as  security  for  a  debt,  it  was  held  that  the  assignee 
of  the  insolvent  debtor  could  not  recover  from  such  creditor  the  rent  of  such  estate, 
received  by  the  latter  subsequently  to  the  discharge  of  the  insolvent  debtor.  In 
Carvalho  v.  Burn,  it  was  held  that  the  bargain  between  the  bankrupt  and  the  defendant 
did  not  operate  as  a  legal  or  equitable  assignment  of  the  property  in  the  bankrupt's 
goods,  but  that  they  remained  the  property  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy, and  passed  to  his  assignees.  That  case  is,  therefore,  inapplicable  to  the 
present.  Dangerous  consequences  would  result,  if  a  mere  possibility  of  an  interest 
were  held  to  pass  to  the  assignees  of  a  bankrupt.  If  this  delit  were  to  pass  to  the 
assignees,  the  wife  would  have  new  trustees  thrust  upon  her,  instead  of  those  which 
had  been  selected  to  act  as  trustees  under  the  settlement :  and  there  would  be  the 
anomaly  of  the  assignees  being  trustees  for  the  wife  and  also  for  the  creditors. 
[Rolfe,  B.  Suppose  a  stronger  case  against  you — that  of  a  trust  for  the  wife  for  her 
separate  use  for  life,  and  afterwards  to  the  husband  for  his  life,  would  the  assignees 
take  in  that  easel]  No  interest  in  it  could  pass  to  the  assignees.  In  Carvallia  v. 
Burn,  Littledale,  J.,  says,  "Until  certain  contingencies  happen,  and  until  something 
more  is  ascertained  and  done,  the  equitable  as  well  as  the  legal  interest  must  be  in 
the  bankrupt,  and  if  so,  it  must  pass  to  his  assignees."  Here  the  property  is  absolutely 
vested  in  [747]  the  trustees,  and  there  is  a  mere  possibility  of  interest  in  the  bankrupt ; 
and  if  he  died  in  the  lifetime  of  his  wife,  the  property  would  go  to  her  administrator. 
In  Dangerjidd  v.  Thomas  (9  Ad.  &  Ell  292 ;  1  Per.  &  D.  287),  it  was  held  that  a 
money  bond  signed  by  the  obligee  to  creditors,  to  secure  a  debt  of  larger  amount, 
does  not  pass  to  assignees  under  a  fiat  against  him,  although  the  assignment  is 
expressed  to  be  for  further  security,  and  contains  a  proviso  to  defeat  it  on  payment 
of  the  debt.     [He  was  then  stopped  by  the  Court.] 

Crompton,  in  reply.  In  the  ca.se  last  cited,  of  Dan<jcrfieJd  v.  Thomas,  the  general 
principle  is  assetited  to,  that  if  the  legal  right  is  in  the  l)ankrupt,  and  he  has  any 
possibility  of  interest,  the  debt  passes  to  his  assignees.  The  fallacy  of  the  argument 
on  the  other  side  is,  that  the  legal  estate  was  in  the  trustees  : — the  legal  estate  was 
in  the  husbaTid.  The  question  is,  whether  the  names  of  the  trustees  or  of  the  assignees 
shall  be  used.  There  is  no  hardshi[)  that  the  wife  should  not  have  the  selection  of 
the  persons  who  are  to  be  the  trustees.  There  is  a  clear  possibility  of  an  interest  in 
this  debt,  and  if  so,  it  passes  to  the  assignees.  [Parke,  B.,  referred  to  JFinch  v.  Keely 
(1  T.  R.  619).] 

P.ARKE,  B.  It  seems  to  me  that  the  demurrer  ought  not  to  prevail,  aTid  that  the 
replication  is  good.  With  respect  to  the  objection,  that  the  sums  of  money  were 
assigned  before  the  bankruptcy,  it  is  averred  that  the  assignment  took  place  before 
the  intermarriage  of  the  plaintiffs.  It  was  an  assignment  by  the  wife  to  a  trustee  in 
trust  for  herself,  afterwards  for  her  children ;  and  as  that  intermarriage  took  place 
after  the  assignment,  nothing  at  all  passed  to  the  husband — it  passed  to  the  trustee  ; 
that  is,  in  equity.     Then  the  question  is,  whether,  when  a  wife  assigns  to  a  trustee 
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a  chose  in  action  for  the  benefit  of  herself,  afterwards  for  her  children,  the  right  to 
sue  on  that  chose  in  ac-[748]-tion  can  pass  to  the  assignees  of  her  bankrupt  husband ; 
and  I  think  it  cannot,  for  that  the  effect  of  this  assignment  is  to  transfer  the  entire 
equitable  interest  in  that  debt  to  the  trustee ;  that  is,  the  equitable  interest  in  the 
recovery  of  the  debt ;  and  that  if  the  assignees  have  any  interest  at  all  for  the  benefit 
of  the  creditors,  it  is  an  interest  which  does  not  exist  at  present,  and  will  not  exist 
until  those  events  shall  have  happened  in  which  they  may  become  entitled  to  receive 
some  portion  of  the  fund  that  is  recovered.  According  to  the  contract  made  between 
the  wife  and  the  trustees,  the  ti'ustees,  and  they  alone,  are  the  persons  who  are  to  sue 
for  this  debt ;  the  assignees  have  no  present  interest  in  the  money  to  be  recovered. 
All  they  can  be  entitled  to  would  be  hereafter  to  call  on  the  trustees  who  recover  this 
debt,  in  the  event  happening  of  there  being  any  part  of  that  fund  unappropriated  to 
the  use  of  the  wife  or  children.  But  it  is  said,  that  inasmuch  as  the  assignees  have 
a  chance  of  obtaining  some  portion  of  the  fund,  the  law  is,  that  the  legal  interest  is 
transferred  to  the  husband,  and  ti-ansferred  from  the  husliand  to  the  assignees — that 
they  have,  in  respect  of  the  possibility  of  a  future  interest,  a  right  to  sue  for  the  debt 
itself.  I  think  that  proposition  cannot  be  maintained,  on  the  authorities  that  have 
been  cited  on  the  present  occasion. 

The  principal  authority  which  has  been  relied  on  is  that  of  Carvalho  v.  Burn,  in 
which  the  former  authorities  are  considered,  (Scott  v.  Surman  (Willes,  400),  Winch  v. 
Kechi  (1  T.  R.  619),  Carpenter  v.  Marnell  (3  Bos.  &  P.  40),  and  Ghdstune  v.  Hudwen 
(1  M.  &  Selw.  517)) ;  and  Mr.  Crompton  relies  on  the  expression  of  Mr.  Justice  Little- 
dale  in  deliveriog  the  judgment  of  the  Court,  who  has  adopted  something  which  fell 
from  Lord  Alvanley  (although  it  was  unnecessary  to  the  decision  of  the  case)  in  the 
case  of  Carpenter  v.  Marnell.  Hut  if  the  whole  of  what  that  leai-ned  [749]  Judge 
said  be  taken  together,  it  will  be  found  that  that  case  is  utterly  inapplicable  to  the 
present.  What  he  says  is: — "The  object  of  the  assignment  of  the  bankrupt's  pro- 
perty is,  that  it  may  be  applied  to  the  payment  of  his  debts ;  it  is  equally  clear,  that 
nothing  passed  by  it  which  the  bankrupt  then  held  in  trust  for  others,  or  in  which 
he  had  only  a  mere  legal  interest :  " — that  is  the  general  proposition  ;  "  but  if  at  the 
time  of  the  act  of  bankruptcy  the  bankrupt  possessed  a  possibility  of  interest  from 
which  a  benefit  to  his  creditors  might  result," — then  there  is  a  reference  to  the  dictum 
of  Lord  Alvanley,  which  is  meant  to  explain  this — "if  he  had  the  legal  interest  in  any 
property,  and  it  was  uncertain  whether  he  would  hold  any  part  of  that  property,  or, 
if  any,  what  part,  as  a  trustee  for  others,  the  whole  would  pass  by  the  assignment ; 
it  could  not  I'emain  in  the  bankrupt,  subject  to  be  transferred  on  a  future  contingency, 
and  if  it  did  pass  to  the  assignees,  it  could  not  be  divested  out  of  them,  in  whole  or 
in  part,  by  the  happening  of  events  subsequent  to  the  act  of  bankruptcy,  which  might 
make  them  hold  the  whole  or  some  specific  part  as  trustees  merely."  That  proposition 
is  perfectly  correct ;  there,  at  the  time  of  the  bankruptcy,  the  legal  interest  in  the 
goods  belonged  to  the  bankrupt;  and  it  was  transferred  by  operation  of  law  to  the 
assignees.  It  was  utterly  uncertain  at  that  time  whether  any  portion  of  that  fund 
would  belong  to  any  body  else ;  it  was  uncertain  whether  the  defendant  Burn  would, 
by  virtue  of  the  agreement  tbat  he  had  made  with  the  bankrupt,  acquire  any  interest 
in  any  specific  part  of  that  fund  ;  then,  with  perfect  propriety,  the  Court  in  that  case 
say,  the  legal  interest,  and  the  present  beneficial  interest,  is  in  the  bankrupt,  the 
property  passes  to  the  assignees,  and  it  is  no  objection  that,  at  some  future  period, 
somebody  else  may  acquire  an  interest  in  some  part  of  those  goods.  That  was  the 
whole  case  of  Carvalho  v.  Hum.  It  has  no  application  to  the  present  case,  because 
here  the  present  right  [750]  to  sue  for  the  debt  is  in  the  husband,  as  trustee  for  the 
trustees  under  his  wife's  settlement.  He  has  a  right  to  sue  for  it,  and  is  the  person 
to  recover  it.  At  the  moment  the  action  is  brought,  nobody  else  has  any  interest  in 
the  recovery  of  that  debt.  If  there  should  be  hereafter  any  beneficial  interest  in  the 
fund,  unappropriated  by  the  marriage  settlement,  the  assignees  may  have  the  means 
of  acquiring  that  fund  by  filing  their  bill  in  equity  against  the  trustee.  The  right 
of  suing  upon  this  instrument  remained  in  the  husband  as  a  trustee  for  the  purpose 
of  his  wife's  settlement,  and  I  think  it  did  not  pass  to  the  assignees  at  all. 

Ai.DEESOX,  B.  I  am  of  the  same  opinion.  AVhat  passes  to  the  assignees  of  a 
bankrupt  is  the  property  in  which  the  bankrupt  has  an  equitable  as  well  as  a  legal 
interest.  Here  be  had  a  legal  interest  in  this  debt ;  and  therefore  so  far  the  assignees 
have  a  right  and  would  be  the  proper  persons  to  sue  for  it ;  but  it  appears  that  the 
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whole  present  equitable  interest  in  this  debt  is  in  the  trustees  of  the  wife,  and  the 
assifinecs,  therefore,  do  not  take  the  whole  interest  in  the  thing  to  be  recovered  at 
the  time. 

RoLKE,  B.  I  am  entirely  of  the  same  opinion.  I  very  much  doubt  whether  the 
autliorities  ever  meant  to  lay  down,  that  liecause  by  possibility  the  husband,  becoming 
bankrupt,  might  have  an  equitable  interest,  under  some  remote  contingency,  in  the 
fund  recovered,  his  assignees  are  to  have  a  right  of  suit.  What  is  meant  by  those 
cases,  I  think,  is,  that  if  anything  remain  in  the  liankrupt,  any  right  in  the  thing 
itself  to  be  recovered,  then  his  assignees  have  all  the  rights  he  has  to  sue  ;  not  that 
the  assignees  have  a  right  to  sue,  because  possibly,  under  the  construction  of  the  trust 
when  recovered,  he  may  have  some  remote  interest.  It  would  lead  to  monstrous 
inconvenience  [751]  if  that  were  .so;  and  such  does  not  appeal'  to  me  to  be  the  mean- 
ing of  the  authoiities.  They  do  not  go  further  than  this,  that  if  the  assignees  can 
shew  the  whole  legal  interest,  and  an  immediate  equitable  interest  in  the  bankrupt, 
they  may  sue. 

Judgment  for  the  plaintiff. 

Baix,  Public  Officer,  r.  Cooper.  Exch.  of  Pleas.  June  17,  1841. — AYhere  a  defen- 
dant, a  surety,  bj-  deed  poll  guaranteed  to  the  plaintiff  the  payment  of  a  sum  of 
money:— Held,  in  an  action  on  the  guarantee,  that  the  defendant  might  plead 
an  indenture  of  release  from  the  plaintitl  to  his  principal  without  making  profert 
of  the  indenture. 

[S.  C.  1  Dowl.  (X.  S.)  11  ;  10  L.  J.  Ex.  471  ;  5  Jur.  873.] 

fovenant  on  a  deed  poll,  whereby  the  defendant  guai'anteed  to  the  banking  Com- 
pany of  which  the  plaintiff  was  public  officer,  the  payment  by  one  Mayer  of  the  sum 
of  £i500.  Breach,  that  neither  Mayer  nor  the  defendant  had  paid  the  same.  The 
defendant  pleaded,  (amongst  other  pleas),  that  after  the  making  of  the  said  deed-poll, 
and  after  the  said  sum  of  money  became  due  and  owing  by  Mayer,  to  wit,  on  &c.,  by 
a  certain  indenture  made  between  Mayer  of  the  first  part,  one  Haywood  and  others 
of  the  second  part,  and  certain  persons,  creditors  of  Mayer,  of  the  third  part,  Hay- 
wood, being  authorized  by  the  said  banking  copartnership,  released  Maj'er  from  all 
manner  of  debts  owing  from  him  to  the  saicl  banking  copartnership,  as  well  as  from 
all  claims,  actions,  demands,  iS;c. 

Special  demurrer,  assigning  for  causes,  that  the  defendant  had  not  brought  into 
Court  the  said  supposed  indenture  in  the  said  plea  mentioned,  nor  had  made  any 
profert  of  it,  noi-  had  given  any  excuse  for  not  producing  or  making  profert  of  it. 
Joinder  in  demurrer. 

t'ronipton,  in  support  of  the  demurrer.  The  defendant  ought  either  to  have 
made  profert  of  the  indenture,  or  to  have  stated  some  excuse  for  not  doing  so. 
[Parke,  B.  A  party  is  not  bound  to  make  profert  of  an  instrument,  except  where  the 
insti-ument  ought  propeily  to  be  in  the  possession  [752]  of  the  party  pleading  it. 
You  will  find  that  rule  laid  down  in  iJangerJicld  v.  T/wiiimt  (1  P.  &  D.  287  ;  9  Ad.  & 
Ell.  292;.]  That  case  proceeded  on  the  ground  that  the  party  omitting  to  make 
profert  was  not  identified  in  interest  with  the  parties  entitled  to  the  possession  of  the 
deed.  In  iJr.  Leyjitld's  caie  (10  Kep.  92  a.),  it  is  stated  to  be  a  maxim  in  law,  "that 
if  he  who  is  party  or  privy  in  estate  oi'  interest,  or  he  who  justifies  in  right  of  him 
who  is  pai'ty  or  privy,  pleads  a  deed,  although  he  who  is  privy  claims  but  parcel  of 
the  original  estate,  yet  he  ought  to  shew  the  original  deed  to  the  Court."  An4  many 
cases  are  there  put  of  parties,  who,  though  not  entitled  to  the  possession  of  deeds, 
must  nevertheless,  in  pleading,  make  profert  of  them.  In  Co  Lift.  sec.  452,  the  rule 
is  stated  to  be,  "that  every  release  made  to  him  which  hath  a  rever.sion  or  remainder 
in  deed,  shall  serve  and  aid  him  who  hath  the  freehold,  as  well  as  him  to  whom  the 
release  was  made,  if  the  tenant  hath  the  release  in  his  hand  to  plead  ; "  and.  Lord 
Coke  adds  (10  Rep.  93  b.),  "the  reason  of  it  is,  liecause  there  is  a  privity  of  estate 
betwixt  him  in  reversion  or  remainder  and  the  tenant  for  life ;  and  yet  the  deed  doth 
not  belong  to  him,  but  to  him  in  reversion  or  remainder.  In  the  same  manner  Little- 
ton saith  (sect.  453),  where  a  release  is  made  to  tenant  for  life  or  tenant  in  tail,  this 
shall  cnnie  to  them  in  the  reversion  oi'  to  them  in  the  lemainder,  as  well  as  to  the 
tenant  of  the  freehold,  and  they  shall  have  as  great  advantage  of  it,  if  they  can  shew 


1244  DAVIDSON    t'.  M'GREGOK  8M.  &W.  753. 

it ;  but  in  respect  of  the  privity  of  estate,  if  they  cannot  shew  it,  they  shall  not  take 
advantage  of  it.  And  therewith  agreeth  -35  Hen.  6,  Monstrans  de  fait,  118,  where 
Prisot,  Chief  Justice  of  the  Common  Pleas,  holdeth  that  in  man}'  cases  a  man  shall 
not  plead  a  release  or  deed  which  doth  not  belong  to  him,  nor  can  have  an  action  to 
recover,  without  shewing  it ;  as  if  the  disseisor  makes  a  lease  for  life  to  one  who  is 
impleaded  in  a  prfe-[753]-cipe,  and  makes  default  after  default,  and  the  disseisor  is 
received,  he  shall  not  plead  a  release  made  by  the  disseisee  to  the  tenant  for  life, 
without  shewing  it.  So  the  lord  by  escheat  shall  not  plead  a  release  made  to  the 
disseisor  by  the  disseisee,  without  shewing  the  deed,  and  yet  it  doth  not  belong  to 
him,  nor  hath  he  any  remedy  for  to  come  by  it."  It  is  also  laid  down  in  Co.  Litt. 
s.  376,  "  If  two  men  do  a  trespass  to  another,  who  releases  to  one  of  them,  by  his  deed, 
all  actions  personal,  and  notwithstanding  sueth  an  action  of  trespass  against  the  other, 
the  defendant  may  well  shew  that  the  trespass  was  done  by  him  and  by  another  his 
fellow,  and  that  the  plaintiif  by  his  deed,  (which  he  sheweth  forth),  released  to  his 
fellow  all  actions  personal,  and  demands  the  judgment,  &c.,  and  yet  such  deed 
belongeth  to  his  fellow,  and  not  to  him ;  but  because  he  may  have  advantage  by  the 
deed,  if  he  will  shew  the  deed  to  the  Court,  he  may  well  plead  this."  And  Lord  Coke 
observes  upon  that,  "  And  seeing  the  trespassers  are  parties  and  privies  in  wrong,  the 
one  shall  not  plead  a  release  to  the  other  without  shewing  of  it  forth,  albeit  the  deed 
appertain  to  the  other."  If  a  profert  be  necessary  in  that  case,  it  surely  must  be  in 
a  case  like  the  present,  where  there  is  much  more  privity  between  the  parties  than  in 
the  case  of  joint  tort  feasors.  In  the  case  of  Dangerfidd  v.  Thomas,  the  Court  put  it 
on  the  ground  of  the  parties  having  an  adverse  interest  to  that  of  the  plaintiff. 

Montague  Smith,  contra,  was  stopped  by  the  Court. 

Parke,  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment.  The 
general  rule  on  the  subject  of  profert  is  that  laid  down  in  Dangerfield  v.  Thovias,  viz. 
that  a  party  is  not  I'equired  to  make  profert  of  an  instrument  to  the  possession  of 
which  he  is  not  entitled.  The  only  exceptions  to  that  general  rule  are,  where  the 
party  pleading  acts  as  servant  to  another,  or  where  there  is  a  privity  of  interest 
between  them,  as  in  the  case  of  a  release  to  a  [754]  reversioner,  of  which  the  tenant 
for  life  may  avail  himself  if  he  can  get  hold  of  it.  So  also  in  the  case  of  an  heir  or 
executor,  who  may  plead  a  release  to  the  ancestor  or  testator  whom  they  respectively 
represent;  as  also  in  that  of  several  tort  feasors;  for  in  all  these  cases  there  is  a 
privity  between  the  parties,  which  constitutes  an  identity  of  person.  But  that  is  not 
so  in  the  present  case,  where  the  parties  are  only  in  the  relation  of  principal  and 
surety,  and  there  is  no  privity  of  interest  between  them,  since  the  surety  contracts 
with  the  creditor :  they  are  not  one  person  in  law,  and  are  not  jointly  liable  to  the 
plaintiff.  Under  the  circumstances  of  the  case,  however,  the  plaintiif  may  amend,  by 
replying  and  denying  the  release. 

Aldkrson,  B.,  Gurney,  B.,  and  Eolfe,  B.,  concurred. 

Leave  to  amend  accordingly,  otherwise 

Judgment  for  the  defendant. 


[755]  Davidson,  Public  Registered  Officer  of  the  Commercial  Bank  of  England,  v. 
Alexander  M'Gregor.  Exch.  of  Pleas.  June  23,  184L — Covenant.  The 
declaration  alleged,  that  the  defendant,  by  certain  articles  of  agreement  under 
seal,  (which  recited  that  one  R.  M'G.  had  opened  an  account  with  the  plaintiffs, 
a  banking  company,)  covenanted  and  agreed  to  guarantee  and  be  accountable  for 
th^  due  payment  of  all  sums  of  money  which  then  were  or  thereafter  should 
become  due  to  the  plaintiffs  from  R.  M'G.,  by  reason  of  any  money,  &c.,  then 
advanced  or  owing,  or  thereafter  to  be  advanced  or  owing  on  the  banking  account 
from  the  said  R.  M'G.,  stating  that  such  guarantee  was  limited  to  £500,  and  was 
to  be  a  continuing  guarantee,  and  providing  that  in  case  of  bankruptcy  or 
insolvency,  not  only  the  =£.500  should  be  paid  to  the  plaintiffs  by  the  defendant, 
but  that  the  plaintiffs  should  be  at  liberty  to  apply  the  whole  of  the  dividends 
receivable  on  their  whole  debt  in  discharge  of  the  part  not  guaranteed  ;  that  the 
sum  of  5991.  13s.  4d.  became  and  was  and  still  is  due  upon  the  advance  of  monies 
by  the  plaintiffs  to  R.  M'G.,  yet  that  R.  M'G.  did  not  pay  the  same,  and  thereby 
the  defendant  became  liable  to  pay  the  sum  of  ,£500,  the  amount  of  his  guarantee. 
To  this  the  defendant  pleaded,  secondly,  that  no  part  of  the  sum  of  5991.  13s.  4d. 
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was  due  or  owing  from  the  said  R.  M'G.  to  the  plaintifls  on  the  said  banking 
account,  mode  et  forma.  Another  plea  was,  that,  after  the  accruing  of  the  debt 
of  R.  M'G.  to  the  plaintiffs,  he  was  indebted  to  them  in  £1100,  of  which  the  sum 
of  5991.  13s.  4d.  was  parcel,  and  was  also  indebted  to  other  persons  in  large  sums 
of  money,  and  was  in  bad  and  insolvent  circumstances,  and  unable  to  pay  the 
plaintiffs  and  his  other  creditors  their  debts  in  full,  and  that  thereupon  he  agreed 
with  the  plaintifls  and  his  other  creditors  to  pay,  and  the  plaintifTs  and  the  other 
creditors  mutually'  agreed  with  each  other  and  with  the  said  R  M'G.  to  accept 
from  him,  a  composition  of  10s.  6d.  in  the  pound,  as  a  composition  in  full  dis- 
charge of  the  said  respective  debts  ;  and  the  plea  then  stated  the  payment  by 
R.  M'G.  of  the  composition  to  the  plaintiffs.  Replication,  that  the  plaintifTs 
entered  into  the  composition  with  the  knowledge  of  the  defendant,  and  upon  the 
agreement  that  it  should  not  dischai'ge  the  defendant  from  his  liability  upon  the 
guarantie  :  which  was  denied  by  the  rejoinder. — At  the  trial,  the  facts  stated 
in  the  replication  were  found  by  the  jury,  and  the  learned  judge  told  them  that 
under  those  circumstances  they  ought  also  to  find  the  second  issue  for  the 
plaintifls,  which  they  accordingly  did. — Held,  that  the  second  plea  amounted  to 
a  denial  that  there  was  any  originally  existing  debt,  and  not  of  a  debt  being  due 
at  the  commencement  of  the  suit. — Held,  also,  on  a  rule  to  arrest  the  judgment, 
that  the  replication  to  the  fourth  plea  was  good,  inasmuch  as  it  did  not  appear 
that  the  reservation  of  the  plaintifls'  rights  against  the  defendant  was  unknown 
to  the  other  creditors. 

[S.  C.  11  L.J.  Ex.  164.] 

Covenant  on  certain  articles  of  agreement,  dated  the  10th  of  March,  1838,  sealed 
with  the  seals  of  the  defendant  and  one  Robert  M'Gregor,  (profert),  whereby  (after 
reciting  that  the  said  Robert  M'Gregor  had  then  recently  opened,  or  was  about  to 
open,  a  current  account  with  the  said  banking  company,  and  that  the  said  R.  M'Gregor 
might  from  time  to  time  have  occasion  for  advances  from  the  said  banking  company, 
and  for  the  purpose  of  inducing  the  said  banking  company  to  render  such  accom- 
modation, and  for  affording  security  to  the  persons  who  should  from  time  to  time 
constitute  the  same  company,  the  defendant  had  agreed  to  guarantee  the  said  company 
from  loss  or  damage  by  reason  of  any  sums  of  money  then  due  or  thereafter  to  become 
due  to  them  from  the  said  Robert  M'Gre-[756]-gor),  the  defendant,  in  con.?ideration  of 
the  premises,  did  thereby  covenant  and  agree  to  and  with  the  said  banking  company, 
that  he  the  defendant  should  and  would  guarantee  and  be  accountable  to  the  said 
company,  of  whomsoever  the  same  might  from  time  to  time  consist,  for  the  due  pay- 
ment of  all  and  every  sum  and  sums  of  money  which  then  was  and  were,  or  from  time 
to  time  thereafter  should  become  and  be,  due  and  owing  from,  or  be  chargeable  to,  the 
said  Robert  M'Gregor,  his  executors  or  administrators,  to  or  on  account  of  the  said 
lianking  company,  for  or  by  reason  or  means  of  any  monies,  bank  notes,  bank  post  liills, 
bills  of  exchange,  promissory  notes,  or  other  instruments  then  advanced  or  owing,  or 
discounted  or  negotiated,  or  thereafter  to  be  advanced  or  owing,  or  discounted  or 
negotiated  on  the  said  banking  account  or  otherwise,  or  which  the  said  banking  company 
then  were  or  thereafter  might  become  liable  to  pay  for  or  on  account  of  the  said  Robert 
M'Gregor,  his  executors  or  administrators,  with  interest,  commission,  and  other  usual 
banking  chai-ges  and  allowances  for  or  in  respect  of  all  such  monies  and  advances  respec- 
tively, and  also  for  all  costs,  charges,  damages,  and  expenses,  which  the  said  banking 
company  or  firm  should  sustain  or  become  lia'ile  to  bj'  reason  of  any  actions  at 
law  or  suits  in  equity,  accounts,  claims,  demands,  transactions,  or  dealings,  between 
the  said  Robert  M'Gregor,  his  executors  or  administrators,  and  the  said  banking 
company,  or  l)etween  the  said  banking  coni])any  and  any  other  person  or  persons 
for  or  on  account  of  the  said  Robert  M'Circgor,  his  executors  or  administrators, 
or  on  any  other  account  whatsoever,  which  should  make  the  said  Robert  M'Gregor 
debtor  or  liable  to  become  debtor  to  the  said  banking  company  :  but  so  never- 
theless, that  the  liability  of  or  amount  of  monies  to  be  recoverable  under  or  by 
virtue  of  that  guarantie  should  not  at  any  one  time  exceed  the  sum  of  £500  ;  and 
the  defendant  did,  for  the  considerations  aforesaid,  finally  agree  with  the  said 
[757]  banking  company,  that  th.it  guarantie  should  be  considered  and  be  a  continuing 
guarantie,  and  in  full  force,  until  the  defendant  should  have  given  one  month's  notice 
in  writing  under  his  hand,  to  the  manager  of  the  said  banking  company  for  the  time 
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being,  of  his  intention  to  withdraw  or  determine  the  same.  And  it  was  thereby  pro- 
vided, that  in  case  the  said  K.  M'Gregor  shonld  become  bankrupt  or  insolvent,  the 
said  banking  companj^  should  be  at  liberty  to  elect  and  choose  what  item  or  items  in 
the  account  between  the  said  banking  company  and  the  said  R.  M'Gregor  should  be 
considered  as  secured  by  that  guarantie,  and  should  and  might  apply  the  monies  to 
be  received  under  or  by  virtue  thereof  in  or  towards  the  liquidation  of  such  item  or 
items  accordingly.  And  in  case  the  defendant,  his  executors,  &c.,  should  actually 
pay  and  discharge  the  said  sum  of  £.500,  or  any  other  sum  or  sums  of  money  under 
or  by  virtue  of  the  aforesaid  guai-antie,  and  there  should  be  any  further  monies,  over 
and  above  the  said  sum  of  £.500,  due  or  owing  from  the  said  E.  M'Gregor,  his  executors 
&c.,  to  the  said  banking  company,  then  and  in  such  case  all  such  dividends  and 
monies  as  should  have  been  or  should  be  received  by  the  said  banking  company,  on 
the  whole  monies  for  the  time  being  due  and  owing  to  them  from  the  said  R.  M'Gregor 
or  his  estate,  or  from  any  other  person  or  persons,  should  be  applied  in  the  first  place 
in  or  towards  satisfaction  of  such  further  monies  so  due  and  owing  as  aforesaid,  and 
the  defendant,  his  heirs,  executors,  &c.,  should  not  be  entitled  to  receive  any  such 
dividend  or  dividends,  or  sum  or  sums  of  money,  or  any  part  thereof,  until  such 
further  monies  so  due  and  owing  to  the  said  banking  companj'  should  be  fully  paid 
and  satisfied.  The  declaration  then  averred,  that  the  banking  company,  confiding  &c., 
did  render  such  accommodation  to  the  said  Robert  M'Gregor,  and  continued  to  give 
him  credit  in  his  banking  account ;  and  that  afterwards,  and  whilst  the  guarantie 
continued  in  full  force,  to  wit,  on  [758]  &c.,  a  large  sum  of  money,  to  wit,  .59'Jl.  13s.  4d. 
had  become  and  was  then  due,  Ac.  for  and  by  reason  of  divers  large  sums  of  money, 
amounting  &c  ,  having  been  advanced  by  the  said  banking  company  to  the  said 
E.  M'Gregor  on  his  said  banking  account :  Yet  the  said  R.  M'Gregor  did  not  pay  the 
same,  although  he  was,  to  wit,  on  &c.,  requested  by  the  said  banking  company  so  to 
do,  but  made  default ;  of  all  which  premises  the  defendant,  on  &c.,  had  notice,  and 
was  then  requested  by  the  said  banking  company  to  paj'  them  £500,  parcel  &c., 
according  to  the  defendant's  said  covenant  and  agreement  in  that  behalf ;  yet  that 
he  had  not  paid  the  same,  &c. 

Plea,  1st,  as  to  £25,  parcel  of  the  sum  of  5991.  13s.  4d.  in  the  declaration 
mentioned,  and  also  parcel  of  the  sum  of  £500,  payment  into  Court  of  that  sum  : 
secondl}^,  except  as  to  the  said  sum  of  £25,  parcel  of  the  said  sum  of  £500  in  the 
declaration  mentioned,  and  the  causes  of  action  in  respect  thereof,  that  the  plaintiff 
ought  not  further  to  maintain  his  action,  because  the  defendant  says,  that  except 
the  said  sum  of  £25,  no  part  of  the  said  sum  of  5991.  13s.  4d.  was  due  or  owing  from 
the  said  R.  M'Gregor  to  the  said  banking  company'  on  the  said  banking  account,  in 
manner  and  form  as  in  the  declaration  alleged  :  thirdly,  except  as  aforesaid,  payment 
by  Robert  M'Gregor  of  £600  in  full  satisfaction  and  discharge  of  the  said  sum  of 
money  so  due  and  owing  from  the  said  R.  M'Gregor  to  the  said  company  except  as 
aforesaid,  and  of  all  damages  in  respect  thereof  :  4thly,  except  as  aforesaid,  actionem 
non,  because  after  the  accruing  of  the  said  debt  of  the  said  R.  M'Gregor,  except 
as  aforesaid,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the  said 
R.  M'Gregor  was  indebted  to  the  said  banking  company  in  a  certain  large  sum  of 
money,  to  wit,  £1100,  whereof  the  .said  sum  of  5991.  13s.  4d.,  except  the  said  sum  of 
£25,  parcel  &c.,  was  parcel,  and  to  divers  other  persons  respectively,  in  divers  large 
sums  of  money,  and  was  in  bad  and  embarrassed  circumstances,  [759]  and  unable  to 
pay  the  said  banking  company,  and  the  said  other  creditors  of  the  said  li.  M'Gregor 
respectively,  their  said  debts  in  full,  whei'eof  the  said  banking  company  and  the  said 
other  creditors  then  had  notice,  and  thereupon  the  .said  R.  M'Gregor  then  ottered  and 
agreed  to  and  with  the  said  banking  company,  and  his  the  said  R.  M'Gregor's  other 
creditors,  to  pay,  and  the  said  banking  company,  and  the  said  other  creditors  of  the 
said  R.  M'Gregor,  mutually  agreed  with  each  other,  and  with  the  said  R.  M'Gregor, 
to  accept  of  and  from  him  a  certain  composition,  to  wit,  at  the  rate  of  10s.  6d.  in  the 
pound,  as  a  composition  for,  upon,  and  in  full  discharge  and  satisfaction  of  the  said 
respective  debts  in  full.  And  the  defendant  further  saith,  that  the  said  composition 
or  sum  of  10s.  6d.  in  the  pound  on  the  said  sum  of  money  so  owing  from  the  said 
R.  M'Gregor  to  the  said  banking  company,  amounts  to  the  sum  of  5771.  10s.,  parcel 
thereof,  and  that  he  the  said  R.  M'Gregor,  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  paid  to  the  said  banking  company,  and  the  said  banking  company  then 
accepted  and  received  of  and  from  the  said  R.  M'Gregor,  the  said  sum  of  5771.  10s., 
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as  iind  for  such  composition  upon  the  said  sum  of  £1100,  in  pursuance  of  the  said 
agreement.     Verification. 

Eeplication,  as  to  so  much  of  the  last  plea  as  relates  to  the  sum  of  £20,  parcel  of 
the  sum  of  £500  claimed  in  and  by  the  said  declaration,  and  parcel  of  the  said  sum  of 
5991.  13s.  4d.  in  the  last  plea  mentioned,  being  other  part  thereof  than  the  said  sum 
of  £25,  precludi  non,  because  the  plaintiff  says,  that  the  said  sum  of  £20,  parcel  &c., 
was  not  parcel  of  the  said  sum  of  £1100  in  that  plea  mentioned,  in  manner  and  form 
as  the  defendant  hath  in  the  last  plea  alleged  ;  concluding  to  the  country  :  and  issue 
thereon.  And  as  to  the  sum  of  £-155,  other  part  of  the  said  sum  of  £500  in  the 
declaration  claimed,  and  other  part  of  the  said  sum  of  5991.  ISs.  -Id.  in  the  said  last 
plea  mentioned,  and  being  other  parcel  thereof  than,  and  not  including,  [760]  the  said 
sums  of  £20  or  £25,  or  any  part  thereof,  precludi  non,  because  the  plaintiff  says,  that 
the  said  banking  company  entered  into  the  said  agreement  in  the  last  plea  mentioned, 
and  accepted  and  received  the  said  sura  therein  mentioned,  as  in  that  plea  mentioned, 
at  the  request  and  with  the  full  knowledge,  privity,  and  consent  of  the  defendant, 
and  upon  the  express  agreement  and  understanding  between  the  said  banking  company 
and  the  defendant  that  the  said  banking  compan)'  should  not  thereby  discharge  the 
defendant  from  his  said  liability  upon  the  guarantie  in  the  said  declaration  mentioned, 
but  that  the  same  was  to  remain  and  be  in  full  force  and  effect  against  the  defendant, 
and  that  the  rights  of  the  said  banking  company  against  the  defendant  in  respect  of 
the  said  sum  of  £1100  should  be  reserved  to  the  said  banking  company,  and  not  at 
all  altered,  varied,  or  affected  by  reason  of  the  said  arrangement,  or  of  the  said  bank- 
ing company  accepting  and  receiving  the  same.     Verification. 

Rejoinder,  as  to  the  replication  of  the  plaintiff  to  so  much  of  the  last  plea  as 
related  to  the  sum  of  £455,  that  the  said  banking  company  did  not  enter  into  the 
said  agreement  in  the  last  plea  mentioned,  and  accept  and  receive  the  said  sum  therein 
mentioned,  upon  the  agreement  between  the  said  banking  company  and  the  defendant 
that  the  rights  of  the  said  banking  compan_v  against  the  defendant  in  respect  of  the 
said  sum  of  £1100  should  be  reserved  to  the  said  banking  company,  and  not  at  all 
altered,  varied,  or  affected  by  reason  of  the  said  arrangement,  or  of  the  said  banking 
company  accepting  and  receivinc;  the  same,  in  manner  and  form  as  the  plaintiff  hath 
in  the  said  replication  alleged.     Issue  thereon. 

The  cause  was  tried  before  Rolfe,  B.,  at  the  last  Liverpool  Assizes,  when  the  jury 
found  that  the  facts  stated  in  the  replication  were  true,  and  the  learned  judge  told 
them  that  under  those  circumstances  they  ought  also  to  find  the  second  issue  for  the 
plaintiff,  which  they  accordingly  did. 

[761]  Dundas,  in  Easter  Term,  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  learned  judge  had  misdirected  the  jury  in 
directing  them  to  find  for  the  plaintiff  on  the  second  issue ;  and  also  why  the  judgment 
should  not  be  arrested. 

Cresswell  and  Crompton  shewed  cause.  The  direction  of  the  learned  judge  was 
right.  The  plaintiff  is  entitled  to  the  verdict  on  the  issue  raised  on  the  second  plea. 
The  meaning  of  that  plea  is,  not  that  there  was  nothing  due  to  the  plaintiff  at  the 
commencement  of  the  action,  by  reason  of  the  defendant  having  been  discharged  from 
his  guarantie  by  the  composition  deed  ;  but  that  no  debt  was  ever  due  originallv  from 
R.  M'Gregor  to  the  plaintiff  as  the  balance  of  an  account.  And  as  an  original  debt 
was  proved  to  exist  between  the  plaintiff  and  R.  M'Gregor,  the  plaintiff  is  entitled  to 
succeed  on  that  issue.  Secondly,  the  replication  is  good.  The  declaration  is  not 
upon  a  mere  ordinary  guarantie,  but  upon  an  instrument  under  seal ;  and  as  the 
liability  of  the  defendant  arises  upon  a  deed,  it  can  only  be  discharged  by  deed,  or 
by  operation  of  law.  The  contract  between  the  plaintiff,  Robert  M'Gregor,  and  the 
defendant,  is,  that  the  defendant  shall  not  be  discharged  from  his  liability  on  the 
guarantie,  notwithstanding  the  composition  deed.  There  is  nothing  illegal  in  the 
agreement]  Alderson,  B.  It  nowhere  appears  on  the  pleadings  that  the  existence 
of  the  guarantie,  and  the  agreement  respecting  it,  were  not  known  to  the  other 
creditors ;  if  it  were  known  to  them,  there  is  nothing  fraudulent  in  the  transaction.] 
The  doctrine  that  all  the  creditors  under  a  composition  deed  shall  be  in  the  same 
position,  does  not  apply  to  this  case  ;  for  it  is  clear  that  a  composition  has  not  the 
legal  effect  of  rendering  invalid  all  prior  securities  held  by  a  creditor.  This  is  clear 
from  the  case  of  Tlwimis  v.  Courlmii/  (1  B.  &  Aid.  1).  There,  a  creditor  who  had 
agreed  to  ac-[762]-cept  a  composition  in  full  satisfaction  of  his  demand,  under  an 
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agieement  which  did  not  stipulate  for  the  surrender  of  securities,  was  held  entitled 
to  retain  the  produce  of  securities  in  his  hands  at  the  time  of  the  composition.  Caicper 
V.  Smith  (4  M.  &  W.  519)  was  an  action  of  assumpsit  against  a  surety  on  a  written 
guarantie,  by  which  it  was  provided  that  the  plaintifls,  who  were  creditors,  might 
compound  with  the  principal  deljtor  as  they  might  think  fit,  without  the  same  dis- 
charging 01'  in  an}'  manner  affecting  the  liability  of  the  defendant.  A  composition 
deed  was  afterwards  executed  between  the  plaintiff's,  as  creditors,  and  the  principal, 
whereby  the  latter  was  released  without  the  privity  of  the  surety,  and  without  notice. 
It  was  held  that  the  security  was  not  discharged  by  the  release  of  the  principal  debtor. 
Here  the  record  contains  no  statement  of  any  fraud  :  and  as  the  defendant  was  aware 
of  the  composition,  and  agreed  that  his  liability  should  continue,  notwithstanding  that 
composition,  he  cannot  now  contend  that  he  is  discharged  from  his  guarantie.  They 
also  cited  Davey  v.  Frendergrass  (-5  B.  &  Aid.  187),  and  Haigh  v.  Brooks  (10  A.  & 
Ell.  309). 

Dundas  and  Martin,  in  suppoi t  of  the  lule.  The  opinion  expressed  by  the  learned 
Judge,  as  to  the  meaning  of  the  plea,  was  incorrect,  and  be  was  therefore  wrong  in 
directing  the  jury  to  find  for  the  plaintiff  on  that  issue.  The  meaning  of  the  plea  is, 
that  no  debt  existed  at  the  commencement  of  the  action,  and  that  was  proved  ;  for  it 
was  shewn  that  the  plaintiff"  had  recovered  a  composition  of  10s.  6d.  in  the  pound, 
and  therefore  the  debt  was  extinguished  and  at  an  end,  and  did  not  exist  at  the  com- 
mencement of  the  action.  If  the  principal  debtor  had  been  sued,  he  might  have 
pleaded  accord  and  satisfaction.  The  guarantie  may  indeed  subsist,  but  there  is 
nothing  for  it  to  operate  upon.  Secondly,  the  judgment  ought  to  be  arrested.  The 
transaction  was  fraudulent  as  against  the  other  creditors,  par-[763]-ties  to  the 
composition,  since  if  the  plaintiff  is  permitted  to  recover  against  the  defendant,  he 
will  obtain  more  than  the  other  creditors  who  joined  in  the  composition.  The 
principle  which  governs  composition  agreements  is,  that  all  the  creditors  are  to  stand 
on  the  same  footing  ;  therefore  a  note  to  secure  the  residue  of  a  debt  given  by  a 
debtor  to  a  creditor,  as  a  consideration  for  signing  a  composition  deed,  has  been  held 
to  be  absolutely  void  :  Cockshott  v.  BeiiveU  (2  T.  R.  763).  In  Knight  v.  Hunt  (5  Bing. 
432;  3  M.  &  P.  18),  where  the  creditor  refused  to  sign  a  composition  agreement, 
unless  he  also  received  the  amount  of  the  composition  in  coals,  such  creditor  having 
received  the  coals,  it  was  held  that  he  could  not  recover  the  composition  money. 
[Alderson,  B.  In  that  case  the  illegal  contract  was  made  at  the  time  of  signing  the 
composition  agreement.  It  has  been  held  not  to  be  illegal  for  a  creditor  to  sign  a 
composition  deed,  and  yet  retain  antecedent  securities.  Is  there  any  case  to  the 
contrary  ?]  The  debt  due  at  the  time  of  the  composition  was  extinguished,  Britten  v. 
hughes  (5  Bing.  460  ;  3  M.  &  P.  79) :  the  guarantie  might  perhaps  subsist  for  the 
security  of  any  fresh  debt.  In  Howdeii  v.  Haigh  (3  Per.  &  Dav.  661  ;  11  Ad.  &  Ell. 
1033),  a  creditor  who  had  merely  received  additional  security  for  his  composition 
money,  was  held  to  be  thereb\'  disabled  from  recovering  the  remainder  of  the  com- 
position money.  [.Alderson,  B.  In  that  case  Littledale,  J.,  expresses  a  doubt  whether 
the  fraud  can  invalidate  the  whole  of  the  transaction,  and  I  must  own  I  am  alarmed 
at  the  extent  to  which  that  decision  goes.]  A  debtor  who  has  paid  the  amount  of 
bills  of  exchange  given  by  him  to  his  creditor,  as  an  inducement  to  sign  a  composition 
agreement,  may  recover  it  back:  Smith  v.  Cuff  (6  M.  &  Selw.  160),  Turner  v.  Hoole 
(l)owl.  &  Ry.  N.  P.  C.  (usually  annexed  as  a  supplement  to  2  Dowl.  &  Ry.)  27). 
It  was  held,  indeed,  in  Wilson  v.  Hay  (10  Ad.  &  Ell.  82),  that  [764]  money  paid  under 
similar  circumstances  could  not  be  recovered,  but  that  decision  proceeded  on  the 
gi'ound  of  the  plaintiff's  having  paid  the  bills  voluntai-ily,  and  with  full  knowledge  of 
all  the  facts.  Davey  v.  Frendergrass,  which  was  cited  on  the  other  side  as  an  authority 
that  a  surety  sued  in  an  action  on  a  bond  could  be  discharged  by  an  agreement  under 
seal  only,  was  an  action  upon  a  bond,  and  the  agreement  was  merely  to  gi\-e  time  to 
the  principal,  and  not  to  pay  the  debt.  But  here  the  action  is  upon  a  composition 
deed,  whereby  the  defendant  contracted  to  pay  a  debt  due  from  Robert  M'Gi'egor. 
If,  therefore,  M'Gregor's  debt  was  "annihilated  "  by  the  composition  deed,  as  it  is 
said  to  be  by  Ashurst,  J.,  in  Cockshott  v.  Bennett,  the  liability  of  the  surety  is 
annihilated  also,  and  cannot  be  kept  alive  by  any  agreement,  because  such  agree- 
ment is  against  public  policy-  Thomas  v.  Cmirtnay  was  not  the  case  of  a  principal  and 
surety  ;  but  the  point  decided  was,  that  the  plaintiff's,  who  were  creditors  of  an 
insolvent,  and  had  signed  a  composition,  holding  at  the  same  time  a  security  for 
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a  detit  which  they  were  not  bouiid  by  the  composition  to  relinquish,  and  which  was 
afterwards  paid,  might  nevertlieless  retain  it  in  satisfaction  of  the  old  tlelit  due  from 
the  principal  debtor.  Where  creditors  have  refused  to  sign  a  composition  deed,  unless 
the\'  receive  better  security  than  the  rest  of  the  creditors,  an  agreement  for  that  object 
is  void :  Leicester  v.  AW  (4  East,  372).  The  case  of  Lewis  v.  Jones  (4  B.  &  C.  506  ; 
6  Dowl.  &  Ry.  567)  is  in  point.  That  was  an  action  on  a  promissory  note  by  the 
indorsee  against  the  party  who  had  indorsed  it  for  the  accommodation  of  the  maker. 
The  indorsee,  being  the  creditor  of  the  maker,  had  agreed  to  accept  from  him  5s.  in 
the  pound  in  full  of  his  demand,  on  having  a  collateral  security  for  that  sum  from 
a  third  person.  The  agent  of  the  maker  had  represented  to  the  plaintitt',  before  the 
agreement  was  signed,  that  the  [765]  defendant,  the  accommodation  indorsee,  would 
contiiuie  liable  for  the  residue  of  the  debt  secured  by  the  note,  and  that  the  agreement 
would  be  void,  unless  signed  by  all  the  creditors.  It  was  held  that  the  surety  was 
discharged  by  the  execution  of  this  agreement.  Smith  v.  Bromley  (Doug  696,  n.), 
Cecil  V.  Plaistotv  (1  Anstr.  '202),  and  Jackman  v.  Mitchell  (13  Ves.  5til ),  shew  that  a 
person  who  joins  with  other  creditors  in  signing  a  composition  deed  or  agreement 
cannot  legally  stipulate  for  any  greater  benetit  than  the  other  creditors  obtain.  In 
Farrar  v.  Hutchinson  (9  Ad.  &  Ell.  641  ;  1  Per.  &  D.  437),  which  was  an  action 
brought  by  partners  to  recover  a  debt,  it  was  held  that  if  the  defendant,  in  order  to 
prove  payment,  gives  in  evidence  a  receipt  signed  by  one  of  the  plaintiti's,  they  are 
not  concluded,  but  may  shew  that  it  was  given  under  circumstances  which  destroy  its 
effect,  as  fraud  in  the  partners  not  signing. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  This  case  was  argued  in  the  last  term  before  my  Brothers  Gurney 
and  liolfe,  and  myself.  There  were  two  questions :  one,  whether,  at  the  trial  before 
my  Brother  Rolfe,  at  the  last  Liverpool  Assizes,  he  was  right  in  directing  the  jury  to 
find  a  verdict  for  the  plaintiff'  on  the  second  issue;  and  secondly,  whether,  upon  the 
issue  raised  by  the  i-ejoinder  to  the  replication  to  the  fourth  plea,  the  Cour-t  ought 
to  direct  the  judgment  to  be  an-ested.  The  facts  are  r'aised  by  the  pleadings,  and 
are  these : — The  declaration  states  a  deed  of  covenant,  whereby  the  defendant  became 
bound  as  surety  for  Robert  M'Gregor,  who  had  opened  an  accoinit  with  the  plaintiffs 
as  [766]  bankers,  for  the  balance  which  then  was,  or  which  should  from  time  to  time 
thereafter  become  due  to  the  plaintiff's  from  Robert  M'Gregor-,  stating  that  such 
guarantie  should  be  limited  to  £500,  and  that  it  should  be  a  continuing  guaiantie  ; 
pr-oviding  also,  in  case  of  bankruptcy  or  insolvency'',  that  not  only  the  X500  should  be 
paid  to  the  plairrtift's  by  the  defendant,  but  that  the  plaintill's  should  be  at  liberty  to 
apply  the  whole  of  the  dividends  receivable  on  their  whole  debt  in  dischar-ge  of  the 
part  not  guaranteed.  It  then  states  as  a  breach  of  this  covenant,  that  the  sum  of 
5991.  13s.  4d.  became  and  was,  and  fr-om  thence  hither-to  has  been,  and  still  is,  due 
and  owing  to  the  plaintiffs,  as  a  balance  upon  the  advance  of  certain  monies  by  the 
plaintiff's  to  R.  M'Gregor  ;  yet  that  R.  M'Gregor  did  rrot  pay  the  same,  and  that  thereby 
the  defendant  became  liable  to  pay  the  sum  of  £500,  the  amount  of  his  guar-antie. 

The  second  plea,  (after  excepting  a  sum  of  £25),  states  that  no  part  of  the  said 
sum  of  5991.  13s.  4d.  was  due  or  owing  to  the  plaintiff's  from  R.  M'Gregor,  in  manner 
and  form  as  the  plaintiff's  have  alleged. 

The  fourth  plea,  (which  is  pleaded  to  the  same  sum  of  money  as  the  second), 
states,  that  after  the  accruing  of  the  said  debt  of  the  said  R.  M'Gregor  to  the  plaintiff's, 
he  was  indebted  to  the  plaintiff's  in  £1100,  of  which  the  said  sum  of  5991.  13s.  4d.  was 
parcel,  and  was  also  indebted  to  other  persons  respectively,  in  divers  lar-ge  sums  of 
money.  It  then  states  his  insolvency,  and  an  agr'cement  between  him  and  his  cr'editoi's, 
and  between  his  cr-editor-s  mutually,  to  accept  fr'om  him  a  composition  of  10s.  6d.  in 
the  pound,  as  a  composition  in  full  dischar'gc  and  satisfaction  of  the  said  r'cspective 
debts  in  full.  It  then  stated  the  payment  by  Robert  M'Gregor  of  the  composition  to 
the  plaintiff's. 

To  this  the  j)laintiffs  have  r'eplied,  that,  as  to  £20,  part  of  the  sum  of  £500  claimed 
by  the  dcclar-atiorr,  it  was  not  [767]  parcel  of  the  debt  on  which  the  com|)osition  was 
paid  (and  this  was  so  found  by  the  jury);  and  fiuther-,  as  to  the  remainder'  of  srrch 
sum,  being  (after  de'lucting  the  £25  originally  accepted  aird  this  sum  of  £20),  £455, 
that  the  plaintiff's  entered  into  the  compositioir,  and  accepted  and  received  the  same 
with  the  full  kirowledge,  privity,  and  consent  of  the  defeudarrt,  and  uporr  the  express 

Ex.  Div.  VII.— 40 
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agree'ment  that  it  should  not  discharge  the  defendant  from  his  liability  upon  the 
guarantie,  but  that  it  should  remain  in  full  force,  and  that  the  plaintiffs'  rights  against 
the  defendant,  arising  out  of  the  debt  of  £1100,  should  be  reserved  to  them,  and 
should  not  at  all  be  altered,  varied,  or  affected  by  the  said  arrangement  or  acceptance 
of  the  composition.  This  was  denied  by  the  rejoinder.  At  the  trial,  however,  the 
facts  stated  in  the  replication  were  affirmed  by  the  jury,  and  my  learned  brother  told 
them  that,  under  these  circumstances,  they  ought  also  to  find  the  second  issue  for  the 
plaintiffs,  which  they  accordingly  did. 

Two  points  have  been  made  as  to  the  issue  on  the  second  plea.  It  is  contended 
on  the  part  of  the  plaintiffs,  that  the  meaning  of  this  issue  is  only  that  the  defendant 
denies  any  originally  existing  debt  due  as  the  balance  of  an  account  from  Robert 
M'Gregor  to  the  plaintiffs  ;  and  if  so,  it  is  clear  that  the  direction  was  right :  but 
secondly,  that  if  it  means  that  there  was  no  such  debt  due  or  owing  at  the  time  of  the 
commencement  of  the  suit,  still  the  plaintiff  is  entitled  to  recover,  because  the  facts 
shew  that,  as  between  the  plaintiff  and  defendant,  the  debt  originally  due  from  Robert 
M'Gregor  was  still  due  and  owing,  notwithstanding  the  composition  paid  upon  his 
debt  of  10s.  6d.  in  the  pound. 

Upon  consideration,  we  think  both  these  points  must  be  decided  for  the  plaintiff. 
The  debt  stated  in  the  declaration  clearly  means  the  debt  due  on  the  balance  originally 
due  on  the  banking  account  of  R.  M'Gregor;  it  states  the  non-payment  of  such 
balance  by  him,  ancl  the  consequent  [768]  liability  of  the  defendant  on  his  guarantie. 
Then  if  so,  the  plea,  which  denies  that  the  debt  was  due  and  owing  in  manner  and 
form  as  the  plaintiff'  has  alleged,  must  have  the  same  meaning,  and  be  therefore  con- 
fined to  a  denial  of  any  original  debt.  The  fourth  plea  ought  not  to  have  been  allowed 
on  any  other  supposition  ;  for  if  the  construction  of  the  second  plea  contended  for  by 
the  defendant  be  the  true  one,  the  two  pleas  would  amount  to  the  same  defence,  and 
so  could  not  stand  together. 

But  granting  this,  and  considering  this  exposition  of  the  second  plea  to  be  the 
same  as  "that  contended  for  by  the  defendant,  we  think  the  direction  right.  The 
question  is,  whether  the  transactions  expanded  on  the  pleadings  amount  to  an  answer, 
and  shew  the  original  debt  due  from  K.  M'Gregor  to  the  plaintiffs  to  be  at  an  end. 
The  facts  must  be  taken  to  be  these — that  a  debt  of  £1100  existed,  that  a  general 
composition  of  10s.  6d.  in  the  pound  was  agreed  on  and  received,  and  that  all  this 
was  done  with  a  distinct  agreement  between  the  plaintiffs  and  defendant,  that  the 
liability  of  the  defendant  on  his  guarantie  should  remain  unaltered.  It  does  not 
appear  on  the  pleadings,  nor  was  it  proved  at  the  trial,  that  this  reservation  of  the 
plaintiffs'  rights  against  the  defendant  was  not  known  to  the  other  creditors,  neither 
does  it  appear  affirmatively  to  have  been  known  to  them.  But  inasmuch  as  the  defen- 
dant is  seeking  to  establish  that  this  agreement,  which  he  has  in  fact  entered  into, 
was  invalid  in  law,  we  think  that  the  fact  ought  to  have  been  proved  bj^  him.  In  the 
absence  of  this  proof,  we  see  nothing  to  shew  that  the  agreement  was  not  binding  on 
him  ;  and  if  so,  he  cannot,  after  this  agreement,  be  allowed  to  say  that  there  is  no  debt 
due,  when  he  has  agreed  that  his  guarantie  (which  depends  on  a  debt  being  due)  shall 
still,  notwithstanding  the  composition,  be  enforced  against  him. 

This  also  disposes  of  the  objection  arising  as  to  the  issue  on  the  rejoinder  to  the 
replication  to  the  fourth  plea.  Upon  [769]  the  whole,  therefore,  without  entering 
into  the  question  much  and  ably  argued,  as  to  the  effect  which  an  invalid  composi- 
tion would  have  had  on  the  decision  of  this  case,  which  perhaps  might  be  a  difficult 
one,  we  think  that  on  the  facts  and  circumstances  here  existing  and  proved,  the  verdict 
is  right,  and  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 

Inglis  and  Another  v.  Haigh.  Exch.  of  Pleas.  June  2-5,  ISll. — The  exception 
as  to  merchants'  accounts  in  the  statute  of  limitations,  21  Jac.  1,  c.  16,  s.  3, 
applies  only  to  an  action  of  account,  or  perhaps  also  to  an  action  on  the  case  for 
not  accounting;  but  not  to  an  action  of  indebitatus  assumpsit. 

[S.  C.  9  Dowl.  P.  C.  817;  10  L.  J.  Ex.  406;  5  Jur.  704.     Followed,  Pritchard  v. 
Scott,  1855,  3  W.  R.  482.     Referred  to,  Tatam  v.  JFilliams,  1844,  3  Hare,  357.] 

Assumpsit  for  work  and  labour  and  commission,  money  lent,  money  paid,  and  on 
an  account  stated.     Plea,  actio  non  accrevit  infra  sex  annos.     Replication,  that  long 
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before  the  .iccruing  of  the  causes  of  action  in  the  declaration  mentioned,  the  plaintiffs 
and  defendant  were,  and  continued  and  still  are,  merchants,  and  during  all  that  time 
carried  on  the  trade  of  merchandise,  and  that  the  causes  of  action  accrued  in  a  course 
of  dealing  carried  on  between  the  plaintiffs  and  the  defendant  as  merchants  and 
merchant,  and  were  items  in  an  open  unsettled  account  between  them  as  such 
merchants,  and  which  said  account  contained  various  items  in  favour  of  the  defen- 
dant, and  the  balance  due  on  which  said  account  the  plaintiffs  sought  to  recover  in 
this  action.  Verification.  Kejoinder,  that  no  item  on  either  side  of  the  said  account 
accrued  due  within  six  years  before  the  commencement  of  this  suit,  and  that  more 
than  six  years  before  the  commencement  of  this  suit  the  plaintiffs  had  stated  the  said 
account  to  the  defendant,  as  the  balance  thereof  in  the  replication  mentioned. 
Verification. 

General  demurrer,  and  joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  after  last  Easter  Term  (May  1.3),  by — 
[770]  Martin,  in  support  of  the  demurrer.  First,  on  the  true  construction  of  the 
Stat.  21  Jac.  1,  c.  16,  the  e.xceplion  in  the  3rd  section  of  that  statute  takes  accounts 
between  merchant  and  merchant  altogether  out  of  the  operation  of  the  statute,  and 
leaves  the  remedy  in  respect  of  them  as  it  was  at  common  law.  The  words  of  the 
statute  are,  "that  actions  of  trespass,  detinue,  actions  for  trover,  and  reple\'in  for 
taking  away  of  goods  and  cattle,  all  actions  of  account  and  upon  the  case,  other  than 
such  accounts  as  concern  the  trade  of  merchandise  between  merchant  and  merchant, 
and  their  factors  and  servants,  all  actions  of  debt  grounded  upon  any  lending  or  con- 
tract without  specialty,"  ^;c.,  shall  be  sued  for  within  the  several  periods  therein 
prescribed.  The  act  is  not  very  accurately  worded  ;  but  it  is  observable,  that  where 
the  action  of  account  is  spoken  of,  the  word  is  properly  stated  in  the  singular  number  ; 
but  where  merchants'  accounts  are  mentioned,  it  is  in  the  plural :  shewing  that  the 
meaning  of  the  legislature  was,  that  all  actions  of  account  or  on  the  case,  other  than 
such  actions  as  were  brought  in  respect  of  accounts  concerning  the  trade  of  merchan- 
dise between  merchant  and  merchant,  should  be  subject  to  the  limitations  of  time 
afterwards  specified  ;  but  that  all  such  last-mentioned  actions  should  be  left  as  at  the 
common  law.  This  view  of  the  statute  is  supported  by  the  argument  of  Saunders,  in 
the  case  of  TFehber  v.  Tivill  (2  Saund.  126).  [Parke,  B.  It  is  clear  the  exception 
does  not  apply  to  debt,  because  that  is  not  an  action  on  the  case  ;  but  it  is  difficult  to 
conceive  that  such  a  distinction  can  exist  as  between  debt  and  assumpsit.  The  ques- 
tion must  depend  very  much  on  the  authorities.]  It  was  formerly  considered  that 
debt  or  assumpsit  could  not  be  maintained  on  an  account  consisting  of  several  items, 
but  that  the  action  of  account  was  the  onlv  remedy  in  such  case  :  Fanington  v.  Lee 
(1  Mod.  268;  2  Mod.  311);  Scott  v.  .l/7«-[771]-ta^/;  (2  Campb.  238);  but  there  is 
now  no  doubt  that  all  the  items  on  the  credit  side  of  a  mercantile  account,  however 
numerous,  are  recoverable  in  an  action  of  indebitatus  assumpsit.  Then  the  question 
is,  whether,  where  all  such  items  are  more  than  six  yeais  old,  the  statute  of  limita- 
tions is  an  absolute  bar.  In  his  note  to  JFebber  v.  Thill,  Serjt.  Williams  thus  states 
the  effect  of  the  authorities  (2  Saund.  127  b.  n.  (7)):  "It  appears  from  the  autho- 
rities, that  the  law  is  now  t<vken  to  be,  that  the  exception  in  the  statute  applies 
also  to  actions  on  the  case  :  and  the  distinction  is,  that  where  there  have  been 
mutual,  current,  and  unsettled  dealings  and  accounts  between  the  parties,  and  any 
of  the  items  are  within  six  years,  the  plaintitt',  to  a  plea  of  the  statute,  that  the 
defendant  did  not  promise  within  six  years,  may  reply  generally,  that  the  defen- 
dant did  so  promise ;  and  the  reason  seems  to  be,  because  the  mutual  accounts 
between  the  parties,  for  any  item  of  which  credit  has  been  given  within  six  years, 
are  of  themselves  evidence  of  there  being  such  an  open  account,  and  of  a  promise 
to  pay  the  balance."  In  C'atliwj  v.  SkoithUng  (6  T.  K.  189),  Lord  Kenyon  says  : — 
"  I  take  it  to  have  been  clearly  settled,  that  every  new  item  and  credit  in  an  account 
given  b}'  one  party  to  the  other,  is  an  admission  of  there  being  some  unsettled  account 
between  them,  the  amount  of  which  is  afterwards  to  be  ascertained,  and  any  act 
which  the  jury  may  consider  as  an  acknowledgment  of  its  being  an  open  account,  is 
sufficient  to  take  the  case  out  of  the  sbitute."  There  are  indeed  cases  in  equity  which 
appear  to  conflict  with  this  statement  of  the  law.  The  first  of  these  was  that  of 
jVelford  V.  Liddel  (2  Ves.  sen.  400),  in  which,  however,  it  did  not  appear  that  the 
account  was  one  between  merchant  and  merchant,  and  the  opinion  of  the  Lord 
Chancellor  (which  was   as  to  this   point    extra-judicial),   proceeds   upon   a  ground 


1252  INGLIS   V.  HAIGH  8M.  &W.  772. 

altogether  beside  the  doctrine  [772]  laid  down  by  Lord  Kenyon.  All  the  subse- 
quent cases,  Mmiin  v.  Heathcote  (i  Eden,  169),  Jones  v.  Pengree  (6  Ves.  580),  Barber  v. 
Barber  (18  Ves.  286),  will  be  found  to  have  been  decided  with  reference  to  the 
supposed  authority  of  Welford  v.  Liddel ;  and  moreover,  inasmuch  as  it  has  always 
been  held  that  the  Statute  of  Limitations  does  not  affect  trust  estates,  but  the  Courts 
of  Equity  have  only  adopted  a  doctrine  cypres,  by  analogy  to  the  statute, — that  they 
will  not,  in  the  exercise  of  their  discretion,  give  relief  after  the  lapse  of  six  years 
from  the  final  conclusion  of  accounts  between  the  paities, — the  authorities  in  equity 
have  not  any  direct  bearing  on  the  present  case,  which  turns  on  the  strict  legal 
construction  of  the  statute.     (See  per  Curiam  in  Rhodes  v.  Smethurst  (4  M.  &  W.  42)). 

Secondly,  the  rejoinder  does  not  shew  that  any  account  was  stated  between 
the  plaintiffs  and  the  defendant.  The  mere  statement  of  an  account  by  the  one 
party  to  the  other,  without  the  latter's  assent,  cannot  conclude  him:  an  "account 
stated  "  means  an  account  settled  and  at  an  end  :  Hughes  v.  Thorpe  (.5  M.  &  W.  656). 
"  The  settled  distinction,"  says  Mr.  Serjt.  Williams  (2  Saund.  127,  n.  (6)),  "now  seems 
to  be  between  an  open  or  current  account,  and  one  that  is  stated ; "  by  which  it 
is  clear  from  the  context,  that  he  means  a  settled  account ;  that  is,  one  stated  between 
the  parties.  In  IVebher  v.  Tivill,  and  Farrington  v.  Lee  '(on  which  all  the  subse- 
quent decisions  are  founded),  there  was  a  count  on  an  account  stated  between  the 
parties ;  but  this  is  a  mere  open  account,  in  the  ordinary  acceptation  of  the  term. 
The  statute  has  of  late  received  a  more  liberal  construction  than  formerly.  It  was 
once  held  that  this  exception  extended  only  to  merchants  trading  beyond  sea,  and 
not  to  inland  merchants;  Sherman  v.  Withers  (Ca.  in  Chan.  152);  and  the  reason 
given  by  [773]  the  Court  for  their  opinion  in  Farringkm  \.  Lee  is,  that  if  an  action  of 
assumpsit  for  goods  sold,  and  on  an  insimul  computasset,  be  not  barred,  then  the 
exception  would  extend  to  all  actions  between  merchants  and  their  factors,  as  well  as 
to  actions  of  account.  The  dictum  of  Lord  Holt,  in  Chevely  v.  Bond  (Carth.  226 ; 
1  Show.  341;  4  Mod.  105),  that  "by  the  exception  in  the  statute  concerning 
merchants'  accounts,  no  other  actions  are  excepted  but  actions  of  account,"  was 
extra-judicial. 

Thirdly,  the  replication  is  good  in  form,  inasmuch  as  it  shews  that  the  account 
was  one  concerning  the  trade  of  merchandise,  and  that  it  was  an  open  and  unsettled 
account  between  the  parties. 

Montague  Smith,  contra.  No  case  has  been  cited  in  which  this  replication  has 
been  pleaded  and  sustained.  The  exception  in  the  statute  does  not  apply  at  all  to 
actions  of  indebitatus  assumpsit.  The  contrary  opinion  has  arisen  from  confounding 
the  exception  of  merchants'  accounts  with  the  doctrine  of  acknowledgment  of  the 
previous  items  by  giving  new  credit.  The  plain  construction  of  the  statute  is,  that 
actions  of  account,  &c.,  are  barred,  except  such  actions  of  account  as  concern  the  trade 
of  merchandise.  Wehher  v.  Tivill  is  a  direct  authority  to  that  effect,  and  decided  so 
soon  after  the  passing  of  the  statute  as  the  22  Car.  2.  Martin  v.  Delhoe  (1  Mod.  70; 
1  Sid.  465;  1  Lev.  298;  2  Keb.  717),  decided  in  the  same  year,  is  another  strong 
case  to  the  same  effect.  There  it  was  held,  that  an  action  of  assumpsit  on  a 
promise  by  the  defendant,  a  merchant,  to  pay  the  plaintiff  so  much  out  of  the  net 
proceeds  of  goods  to  be  received  from  beyond  sea,  was  not  within  the  exception  in 
the  statute  ;  and  Twisden,  J.,  says  : — "  I  never  knew  but  that  the  word  '  accounts ' 
in  the  statute  was  taken  only  for  actions  of  account.  An  insimul  computasset  brought 
for  a  sum  certain  upon  an  account  stated,  [774]  though  between  merchants,  is  not 
within  the  exception."  Farington  v.  Lee,  and  Chevely  v.  Bond  (decided  in  30  Car.  2, 
and  3  Will.  &  Mary),  also  contain  express  declarations  of  the  Court  to  the  same  effect. 
There  is  no  later  authority  than  these,  nor  is  there  any  case  in  which  this  replication 
has  been  pleaded  in  an  action  of  this  nature :  the  only  instance  in  which  such  a 
replication  is  to  be  found  is  in  a  case  of  Godfrey  v.  Saunders  (3  Wils.  79),  which 
was  an  action  of  account  by  a  merchant  against  his  bailiff  or  factor.  In  Com.  Dig. 
Temps,  G.  6,  the  result  of  the  authorities  is  expressly  stated  to  be,  that  "  assumpsit, 
or  any  action  except  account,  though  it  be  for  a  merchant's  account,"  must  be  brought 
within  six  years.  The  only  authorities  which  have  been  referred  to  as  being  to  the 
contraiy,  are  the  opinion  of  Serjt.  Williams  stated  in  the  note  to  IFebber  v.  Tiiill,  and 
the  dictum  of  Lord  Kenyon  in  Catling  v.  Skouldvng.  The  distinction  on  which  that 
dictum  rests  is  clearly  pointed  out  by  Parke,  B.,  in  JrUliams  v.  Griffiths  (2  C.  M.  & 
E.  48) :  "  There  might  have  been  an  agreement  between  the  parties  to  this  effect, 
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thcU  the  one  should  not  call  upon  the  other  for  payment  of  the  money  due  to  him, 
because  he  owed  him  money  on  the  other  hand.  Before  Lord  Tenterden's  act.  that 
would  have  been  a  sufficient  acknowledgment  to  t-<ike  the  case  out  of  the  Statute  of 
Limitations,  on  the  ground  that  the  conduct  of  the  parties  was  equivalent  to  an 
acknowledgment,  and  to  a  promise  to  paj'  the  debt."  Mr.  Serjt.  Williams  in  the  note 
referred  to,  confounds  this  doctrine  of  mutual  accounts  with  that  relating  to 
merchants'  accounts  ;  and  Lord  Kenyon  evidently  fell  into  the  same  confusion  in 
Calliiuj  V.  Skouldinq,  and  also  in  another  case  of  Cranch  v.  Kirkman  (Peake,  121),  where 
he  held  a  set-off  of  several  items  to  an  action  for  goods  sold  and  delivered,  to  be 
within  the  exception  of  merchants'  accounts,  as  being  "  in  the  nature  of  a  running  and 
mutual  account  between  the  [775]  parties."  The  Court  will  rather  adopt  the  (nearly) 
contemporaneous  exposition  of  the  statute,  which  limits  the  exception  to  actions  of 
account.  And  this  construction  is  most  consistent  with  the  reason  of  the  thing  : 
because  in  the  action  of  account,  both  parties  went  into  account,  the  account  on  both 
sides  was  regularly  taken,  and  the  plaintiff  recovered  only  the  balance  ;  whereas  in 
the  action  of  indebitatus  assumpsit,  the  defendant  had  no  opportunity,  before  the 
statutes  of  set-off,  of  entering  into  his  cross  demand,  but  was  put  to  his  cross  action. 
An  indebitatus  account  supposes  a  pre-existing  debt,  and  the  promise  alleged  is  to 
pay  that  debt  on  request :  surely  that  promise  is  barred  by  the  statute.  It  is  all  but 
conceded  that  an  action  of  debt  is  not  within  the  exception  ;  but  indebitatus  assump- 
sit is  in  the  nature  of  debt;  there  must  be  a  debt  before  it  will  lie.  A  count  on  an 
account  stated  is  said  not  to  be  within  the  exception  ;  yet  the  balance  claimed  may 
still  be  the  balance  of  a  merchant's  account ;  and  the  replication,  therefore,  (if  good 
in  this  case),  need  only  aver  that  it  is  such,  in  order  to  shew  that  it  also  is  within  the 
exception.  So,  a  bill  of  exchange  is  an  ordinary  item  in  a  merchant's  account :  why 
then  should  not  the  same  replication  apply  to  that?  The  bill  in  equity  for  an  account 
is  substituted  for  the  old  action  of  account,  and  the  decisions  in  equity  have  been 
with  reference  to  the  prayer  for  an  account  contained  in  the  bill  ;  they  are,  therefore, 
strong  authorities  in  favour  of  the  principle  of  construction  contended  for  by  the 
defendant.  In  Robinson  v.  Ahxander  (S  Bligh,  N.  S.  35'2),  in  the  House  of  Lords,  the 
plaintirt's  claim  was  held  to  be  within  the  exception  ;  but  that  was  on  a  bill  for  an 
account,  and  there  appeared  to  have  Ijeen  no  statement  of  account  by  the  one  party 
to  the  other.  The  present  plaintiffs,  therefore,  are  not  absolutely  barred ;  they  may 
still  have  their  action  of  account,  or  their  bill  for  an  account. 

[776]  The  rejoinder  is  sutiioient,  because  it  alleges  the  account  to  have  been 
stated  by  the  plaintiffs  to  the  defendant :  the  plaintiffs  are  therefore  bound  by  that 
statement. 

Martin,  in  reply.  In  all  the  cases  relied  upon  on  the  other  side,  there  were  counts 
on  an  account  stated.  In  JVMer  v.  Tivill,  there  was  no  direct  judgment  of  the  Court 
on  this  point,  but  only  an  extra-judicial  opinion  expressed  by  one  of  the  judges, 
Morton,  J.  In  Martin  v.  Dclhoe,  the  demurrer  was  clearly  not  sustainable,  because 
every  cause  of  action  between  merchants  is  not  excepted.  There  are  no  later  eases 
on  this  subject  than  those  which  have  hecn  referred  to,  because  practically  it  became 
unnecessary,  until  the  passing  of  Lord  Tenterden's  act,  to  put  this  replication  on  the 
record.  The  authorities,  then,  being  so  inconclu.sive,  the  Court  will  decide  upon  the 
words  of  the  statute  itself,  which  plainly  except  all  open  accounts  between  merchants, 
whatever  be  the  form  of  action.  It  is  said  the  defendant  will  be  under  a  difficulty  as 
to  taking  credit  for  items  on  his  side  of  the  account ;  but  that  is  not  so,  because,  by 
the  universal  application  of  the  doctrine  as  to  the  appropriation  of  payments,  they  will 
be  made  to  extinguish  previous  items  on  the  other  side,  and  the  plaintiffs  will  recover 
only  the  balance. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  before  us  at  the  sittings  after  Easter  Term.  It 
was  an  action  of  indebitatus  assumpsit,  the  four  first  counts  being  for  work  and 
labour,  money  lent,  money  paid,  and  for  interest.  To  these  counts  the  defendant 
pleaded  the  Statute  of  Limitations  ;  the  plaintiff  replied,  that  ho  and  the  defendant  were 
both  merchants,  and  that  the  cause  of  action  in  the  four  lirst  counts  of  the  declaration 
arose  in  a  course  of  dealing  carried  on  between  the  plaintiff  and  defendant  as  merchant 
[777]  and  merchant,  and  were  items  in  an  open  unsettled  account  between  them  as 
such    merchants,   and  which  said  account  contained  various  items  in  favour  of  the 
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defendant,  and  the  balance  due  on  which  he  the  plaintiff  sought  to  recover  in  the 
present  action.  The  defendant  rejoined,  that  no  item  on  either  side  of  the  account 
accrued  due  ■"'ithin  six  years ;  and  that  more  than  six  years  before  bringing  the 
action,  the  plaintiff  had  stated  the  said  account  to  the  defendant,  and  the  balance 
thereof  mentioned  in  the  replication.  To  this  rejoinder  there  was  a  demurrer,  and 
joinder  in  demurrer :  and  the  question  for  our  decision  is,  whether  on  these  pleadings 
the  plaintiff  is  entitled  to  recover.     We  think  he  is  not. 

The  plea  of  the  Statute  of  Limitations  is  a  complete  bar,  unless  the  plaintiff,  by 
his  replication,  can  take  the  case  out  of  its  operation.  He  attempts  to  do  so  by 
bringing  it  within  the  exception  in  the  statute  as  to  merchants'  accounts.  But  we 
think  that  exception  does  not  apply  to  an  action  of  indebitatus  assumpsit  for  the 
several  items  of  which  the  account  is  composed,  or  for  the  general  balance,  but  only 
to  a  proper  action  of  account,  or  perhaps  also  an  action  on  the  case  for  not  accounting. 

Although  there  is  no  reported  ease  expressly  goveining  the  present,  yet  there  are 
many  coming  very  near  it,  and  in  which  the  dicta  of  very  eminent  judges  fully 
warrant  the  view  we  take  of  the  subject. 

JFebher  v.  Ivvill  (2  Saund.  124)  was  an  action  of  indebitatus  assumpsit  for  goods 
sold  and  delivei-ed,  money  had  and  received,  and  on  an  account  stated.  Plea,  the 
Statute  of  Limitations.  Replication,  that  the  money  sought  to  be  recovered  became 
due  and  payable  on  trade  between  the  plaintiff  and  defendant  as  merchants,  and 
wholly  concerned  the  trade  of  merchandize.  The  replication  was  held  bad ;  and 
Morton,  J.,  said,  that  no  action  but  an  action  of  account  [778]  was  excepted.  The 
reporter,  it  is  true,  adds  that  the  other  judges  said  nothing  thei-eto,  but  gave  judgment 
for  the  defendant  without  assigning  their  reasons.  And  certainly,  in  that  case,  as 
part  of  the  demand  was  on  an  account  stated,  and  even  the  residue  did  not  appear 
to  have  accrued  due  in  a  course  of  mutual  accounts,  it  was  not  necessary  to  go  the 
full  length  of  what  was  said  by  Morton,  J. 

So  in  Martin  v.  Delboe  (1  Mod.  70  ;  1  Yent.  89),  Twisden,  J.,  is  reported  to  have 
said,  "  I  never  knew  but  that  the  word  '  accounts '  in  the  statute  was  taken  only  for 
actions  of  account."  That  case,  however,  was  an  action  of  assumpsit  on  a  promise 
to  pay  a  certain  sum  out  of  the  proceeds  of  goods  sent  to  the  defendant  as  a  merchant, 
beyond  sea,  and  the  Court  doubting  whether  it  appeared  on  the  declaration  or  not 
to  be  on  an  account  stated,  gave  leave  to  discontinue  ;  so  that  the  question,  whether 
the  statute  applies  to  actions  of  account  only,  was  not  decided.  The  same  observation 
applies  to  the  case  of  Farrington  v.  Lee  (1  Mod.  269,  and  2  Mod.  311). 

In  none  of  these  cases  did  the  facts  necessarily  call  for  a  decision,  whether  the 
exception  did  or  did  not  at  all  apply  to  actions  of  assumpsit.  Still  the  dicta  of  the 
judges  in  those  cases  are  entitled  to  great  weight,  unopposed  as  they  are  by  any 
conflicting  authorit}^  whatever. 

But  independently  of  authority,  we  are  of  opinion  that  the  reasonable  construction 
of  the  statute  requires  such  a  restriction  as  the  dicta  of  the  judges,  in  the  cases  we 
have  referred  to,  clearly  sanction.  The  words  are — "all  actions  of  account  and  upon 
the  case,  other  than  such  accounts  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors  and  servants."  Xow,  as  was  said  by  Scroggs,  J., 
in  the  case  of  Farrington  v.  Lee,  if  the  legislature  had  meant  to  include  in  the 
exception  other  actions  than  actions  of  account,  the  language  would  probablj'  have 
been  "  other  than  such  actions  as  concern  the  trade  of  [779]  merchandize,"  and  not 
"  other  than  such  accounts."  Lideed,  it  is  difficult  to  say  that  an  action  of  indebitatus 
assumpsit  for  goods  sold  and  delivered,  or  for  money  had  and  received,  can,  under 
any  circumstances,  be  described  as  an  action  having  any  reference  to  accounts :  it 
would  have  been  still  more  difficult  to  say  so  at  the  time  when  the  Statute  of  Limita- 
tions was  passed. 

Where  a  merchant  plaintiff  brings  an  action  for  goods  sold  and  delivered,  money 
paid,  or  any  of  the  other  items  which  may  constitute  his  demand  against  the  merchant 
defendant  with  whom  he  has  had  mutual  dealings,  he  is  rather  repudiating  than 
enforcing  accounts.  Indeed,  by  the  comparatively  modern  statutes  of  set-off,  the 
defendant  may  now  have  the  benefit  of  his  counter  demands  ;  but  that  was  not  the  case 
at  the  date  of  the  Statute  of  Limitations ;  and  we  must  construe  the  statute  now  as  it 
ought  to  have  been  construed  immediately  after  it  became  law.  At  that  time  there 
was  no  proceeding  at  law  by  which  mutual  demands  could  be  set  against  each  other, 
except  by  action  of  account,  and  consequently  there  was  no  other  action  in  any 
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manner  connected  with  accounts  properly  so  called.  It  does  not  at  all  vary  the  case, 
that  the  plaintiff  only  seeks  to  recover  what  he  calls  the  balance  due  on  the  account. 
If  that  balance  had  been  stated  and  agreed  to,  then  all  the  authorities  shew  that  it  is 
altogether  out  of  the  exception.  If  it  has  not  been  stated  and  agreed  to,  then  it  is 
only  what  the  plaintifi'  chooses  to  call  a  Ijalance,  the  accuracy  of  which  the  defendant 
had,  at  the  time  of  passing  the  Statute  of  Limitations,  no  means  of  disputing  in  an 
action  of  assumpsit. 

Our  view  of  the  case  is  much  assisted  by  considering  that  the  exception  clearly 
would  not  applj'  to  an  action  of  debt,  brought  for  the  very  same  demand  ;  and  it  is 
difficult  to  believe  that  the  legislature  could  have  intended  to  preserve  the  right  in 
one  form  of  action,  but  to  bar  it  in  another.  The  statute  is  unfortunately  worded 
very  loosely,  [780]  and  great  latitude  has  been  adopted  in  construing  it.  For  instance, 
the  saving  clause  in  cases  of  disability  (s.  7)  does  not  in  terms  mention  any  actions 
on  the  case,  except  actions  on  the  case  for  words  ;  and  yet  it  has  always  been  held  to 
extend  to  all  actions  on  the  ease,  from  the  manifest  inconvenience  of  a  contrary  con- 
struction :  see  Chandler  v.  Filett  (2  Saund.  120).  And  if,  in  holding  that  the  exception 
as  to  merchants'  accounts  is  confined  to  actions  of  account,  we  are  doing  violence  to 
the  literal  construction  of  the  statute  (which,  however,  we  do  not  feel  to  be  the  case), 
we  are  certainly  deviating  far  less  than  was  done,  by  holding  that  the  words  "  trespass 
on  the  case  for  words,"  in  the  seventh  section,  applied  to  all  actions  on  the  case 
whatever. 

We  are  aware,  that  in  thus  confining  the  exception  to  actions  of  account,  we  are 
deciding  in  some  measure  in  opposition  to  what  is  represented,  though  not  very  con- 
fidently, to  be  the  law  by  Mr.  Serjt.  Williams,  in  one  of  his  very  learned  notes  to  the 
case  of  ll'elibcr  v.  TiriU.  In  note  7,  he  seems  to  represent  the  exception  as  extending 
to  actions  on  the  case,  as  well  as  to  actions  of  account.  But,  on  examination,  it  will 
be  found  that  the  authorities  to  which  he  refers,  although  the  language  of  the  Judges 
on  the  subject  is  not  always  very  distinct,  are  not  in  fact  cases  at  all  depending  on  the 
exception  as  to  merchants'  accounts,  but  are  merely  cases  of  mutual  running  accounts, 
extending  over  a  space  of  more  than  six  years  before  the  commencement  of  the  action, 
but  in  which  there  had  been  items  within  that  period.  Those  latter  items,  recognised 
as  part  of  a  current  account,  have  been  taken  in  many  cases  as  amounting  to  an 
admission  that  the  whole  account  is  open,  and  something  due ;  and  this,  before  Lord 
Tenterden's  Act,  9  Geo.  4,  c.  14,  was  sufficient  to  take  the  case  out  of  the  statute,  not 
ou  the  exception  as  to  the  merchants'  accounts,  but  because  the  adoption  of  the  latter 
items  was  [781]  held  to  amount  to  a  new  promise  to  pay  the  whole  balance  due  ou 
the  account,  over  whatever  period  of  time  it  might  have  extended.  This  distinction 
is  adverted  to  by  Lord  Kenyon,  in  Catling  v.  Skmdd'mg  (6  T.  K.  193);  and  there  can 
be  no  doubt  that  this  latter  kind  of  exception  out  of  the  operation  of  the  statute, 
arising  from  the  existence  of  items  in  a  current  account  within  six  years  before  action 
brought,  applies  to  actions  of  assumpsit,  and  also  to  actions  of  debt.  But  the  cases 
in  which  that  doctrine  has  been  acted  on,  have  proceeded  on  principles  wholly  inde- 
pendent of  the  exception  as  to  merchants'  accounts,  and  do  not  appear  to  us  to  afi'ord 
any  support  to  the  notion,  that  that  latter  exception  can  be  applied  to  an  action  like 
the  present. 

Our  opinion  being  that  the  replication  is  bad,  it  is  perhaps  not  absolutely  necessary 
for  us  to  say  anything  as  to  the  rejoinder,  by  which  the  defendant  seeks  to  get  rid  of 
the  replication,  by  saying  that  all  the  items  of  the  account  are  of  more  than  six  years' 
standing.  We  think  it,  however,  right  to  say,  that,  in  giving  judgment  foi-  the 
defendant,  we  proceed  solely  on  the  insufficiency  of  the  replication,  and  not  on  the 
rejoindei'.  Whatever  doubt  might  have  existed  formerly  on  the  question,  whether 
the  exception  as  to  merchants'  accounts  applied  to  accounts  in  which  there  has  been 
no  item  on  either  side  for  more  than  six  years,  that  seems  to  us  now  to  be  entirely 
set  at  rest  by  the  decision  in  the  House  of  Lords,  in  llohinxon  v.  Alexander  (8  Bligh, 
N.  fc).  352).  That  was  a  case  bi-ought  by  appeal  from  the  Court  of  Chancery,  being 
a  case  of  merchants'  accounts,  in  which  there  had  been  no  item  on  either  side  for  a 
period  greatly  exceeding  six  years  previous  to  the  filing  of  the  bill.  The  defendant, 
by  his  answer,  insisted  on  the  Statute  of  Limitations  as  a  bar  to  the  account  sought 
by  the  bill,  and  there  is  no  doulit  it  would  have  been  a  bar,  if  the  exception  as  to 
merchants'  accounts  is  confined  to  [782]  cases  where  there  has  been  some  item  of 
account  within  six  years.     His  Honour  the  Vice  Chancellor  held  the  case  to  be  within 
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the  exception  in  the  statute,  and  the  House  of  Lords,  after  taking  time  to  consider, 
affirmed  the  decree  of  his  Honour. 

We  have  adverted  to  this  only  for  the  purpose  of  shewing  that  our  judgment  pro- 
ceeds, not  on  the  ground  of  there  having  been  no  item  of  account  within  six  years, 
but  solely  on  the  ground  that  the  exception  in  the  statute  is  inapplicable  in  such  an 
action  as  the  present. 

The  judgment  must  therefore  be  for  the  defendant. 

Judgment  for  the  defendant. 

JoRDix  r.  Ckujip.  Exch.  of  Pleas.  June  2.5,  1841. — Declaration  in  case  alleged, 
that  the  defendant  wrongfully  and  unlawfully  set  and  concealed  a  dog-spear,  the 
same  being  an  engine  calculated  to  do  grievous  bodily  harm,  as  well  to  the  liege 
subjects  of  the  Queen  as  to  their  dogs  happening  to  run  upon  the  same,  among 
the  bushes  near  a  public  footway,  running  through  a  close  of  the  defendant's ; 
by  means  whereof  a  dog  of  the  plaintifl"'s,  with  which  he  was  going  on  foot  along 
the  said  footway,  and  which,  by  reason  of  a  rabbit  having  crossed  the  footway  in 
his  view,  had  then,  against  the  will  of  and  unavoidably  by  the  plaintiff,  begun  to 
pursue  and  was  in  pursuit  of  the  said  rabbit,  ran  upon  the  dog-spear  and  was 
wounded,  &o.  Plea,  that  the  defendant  set  and  concealed  the  said  engine  for  the 
purpose  of  preserving  his  game,  and  of  disabling  and  killing  dogs  that  might 
come  upon  his  close,  lest  they  should  pursue  and  destroy  the  game,  whereof  the 
plaintiff  had  notice  : — Held,  on  general  demurrer,  that  this  plea  was  a  good  answer 
to  the  action ;  and  that  it  would  have  been  so  even  without  the  allegation  of 
notice. 

[S.  C.  11  L.  J.  Ex.  74 ;  5  Jur.  1113.     Referred  to,  Clark  v.  Chambers,  1878,  3  Q.  B.  D. 
331  ;  Ponting  v.  Noakes,  [1894]  2  Q.  B.  281.] 

Case.  The  declaration  stated,  that,  whereas  before  and  at  the  time  of  the  com- 
mitting of  the  grievance  by  the  defendant  thereinafter  mentioned,  there  had  been  and 
was  a  certain  common  and  public  footpath  through  a  certain  close  of  the  defendant's, 
being  a  coppice  of  wood ;  yet  the  defendant,  whilst  he  was  so  possessed  of  the  said 
close,  to  wit,  on  &c.,  wrongfully  and  unlawfully  set,  placed,  and  concealed,  and  kept 
and  continued,  a  certain  engine  or  instrument  of  iron,  with  divers  sharp  points,  spikes, 
or  spears  of  iron  thereto,  commonly  called  a  dog-spike  or  dog-spear,  the  same  being 
an  engine  calculated  to  do  grievous  bodily  harm,  as  well  to  the  liege  subjects  of  the 
Queen  as  to  their  dogs  happening  to  run  upon  or  against  [783]  the  same,  so  placed 
and  concealed  by  the  defendant,  amongst  the  bushes  near  the  said  footway  ;  by 
means  whereof  a  certain  dog,  to  wit,  a  sheep-dog  of  the  plaintiffs,  with  which  he 
the  plaintiff  was  then  going  and  passing  on  foot  in  and  along  the  said  footway,  and 
which  dog,  by  reason  of  a  certain  rabbit  hax'ing  then  just  before  crossed  the  said  fool^ 
way  in  the  view  of  the  said  dog,  had  then,  against  the  will  of  the  plaintiff  and 
unavoidably  by  the  plaintiff,  begun  to  pursue,  and  was  then  in  pursuit  of  the  said 
rabbit,  ran  and  struck  and  was  driven  with  great  force  and  violence  upon  and  against 
one  of  the  said  sharp  points,  spikes,  or  spears  of  the  said  engine  or  instrument, 
whereby  the  said  spear  penetrated  the  body  of  the  said  dog,  and  grievously  maimed 
and  wounded  him,  whereby  the  .said  dog  became  and  was  of  little  or  no  use  or  value 
to  the  plaintiff,  &c. 

Seventh  plea,  that  the  defendant  set  and  concealed,  and  so  kept  and  continued  the 
said  instrument  or  engine,  for  the  purpose  of  preserving  the  game  of  the  defendant, 
and  for  the  purpose  of  disabling  and  killing  the  dogs  that  might  come  upon  the 
said  close,  lest  they  should  pursue  and  destroy  the  said  game,  whereof  the  plaintiff 
had  notice.     Verification. 

Replication,  that  the  said  engine  was,  by  reason  of  its  having  been  so  set  and 
concealed,  an  engine  calculated  to  do  grievous  bodily  harm,  as  well  to  the  liege  subjects 
of  the  Queen  as  to  their  dogs  happening  to  run  against  the  same  ;  concluding  to  the 
country. 

Special  demurrer,  assigning  for  causes,  that  the  replication  neither  traversed  nor 
confessed  and  avoided  the  plea,  but  that  it  concluded  to  the  country,  whereas  it  ought 
to  have  concluded  with  a  verification.     Joinder  in  demurrer. 

The  case  was  argued  in  Trinity  Term  (June  2),  by 
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Atherton,  in  support  of  the  demurrer.  The  replication  is  bad,  and  the  defendant  is 
entitled  to  the  judgment  of  the  [784]  Court,  the  plea  being  a  good  answer  to  the  action. 
The  act  of  the  defendant  in  setting  the  dog-spear  is  not  wrongful  at  common  law  : 
and  the  stat.  7  ifc  8  Geo.  4,  c.  18,  s.  1,  has  no  application  to  this  case.  It  appears  on 
the  face  of  the  plea,  and  is  admitted  by  the  replication,  and  the  plaintiff'  had  notice 
of  the  spear  being  set  in  the  wood  :  and  that  being  so,  he  has  no  ground  of  action. 
In  the  case  of  Jjeaiie  v.  Clayton  (7  Taunt.  489  ;  1  Moore,  203),  in  which  the  Court  of 
Common  Pleas  was  equally  divided  as  to  whethei-  an  action  like  the  present  was 
maintainable,  the  special  verdict,  although  it  found  that  boards  were  placed  on  some 
parts  of  the  defendant's  woodland,  with  notices  painted  on  them  that  dog-spikes  were 
set  on  the  premises,  yet  did  not  find  expressly  that  the  plaintifi'  had  notice  of 
their  being  so  set;  and  that  circumstance  is  adverted  to  by  Burrough,  J.,  in  his 
judgment  in  favour  of  the  plaintifT.  In  Ilutf  v.  Wilkes  (3  B.  &  Aid.  304),  the  plaintiH', 
who  was  trespassing  in  the  defendant's  wood,  had  notice  that  spring  guns  had  been 
placed  in  the  wood  ;  and  on  that  express  ground  it  was  held,  that  he  could  not 
maintain  an  action  for  an  injury  received  by  him  from  oue  of  them.  On  the  other 
hand,  in  Bird  v.  HolhrooJ:  (4  Bing.  628),  where  the  action  was  held  to  be  maintainable, 
it  was  on  the  ground  that  the  plaintift'  had  no  notice  that  spring  guns  had  been 
set.  Best,  C.  J.,  expressly  distinguishes  the  case  from  Hott  v.  U'ilh-s  on  that  ground ; 
and  says,  "  I  am  clearly  of  opinion,  that  he  who  sets  spring  guns,  without  giving 
notice,  is  guilty  of  an  inhuman  act,  and  that  if  injurious  consequences  ensue,  he  is 
liable  to  yield  redress  to  the  sufl'erer."  'Townfciid  v.  JFathen  (9  East,  277)  may  be 
cited  for  the  plaintiff',  but  that  case  is  clearly  distinguishable,  because  there  the 
plaintiff'  recovered  for  the  injury  done  to  his  dogs,  on  the  ground  that  the  defen- 
dant's traps  were  set  so  near  the  highway,  and  baited  in  such  a  manner,  that  the 
animals  were  likel_v,  by  their  own  instinct,  to  be  attracted  into  them. 

[785]  Nor  has  the  stat.  7  &  8  Geo.  4,  c.  IS,  s.  1,  any  application  to  this  case.  The 
words  are,  "  If  any  person  shall  set  or  place,  or  cause  to  be  set  or  placed,  any  spring 
gun,  man  trap,  or  other  engine  calculated  to  destroy  human  life  or  inflict  bodily  harm, 
with  the  intent  that  the  same,  or  whereby  the  same,  may  destroy  or  inflict  grievous 
bodily  harm  upon  a  trespasser  or  other  person  coming  in  contact  therewith,  the  person 
so  setting  or  placing,  or  causing  to  be  so  set  or  placed,  such  gun,  trap,  or  engine  as 
aforesaid,  shall  be  guilty  of  a  misdemeanor."  In  order  to  bring  this  case  within  the 
purview  of  the  statute,  it  must  be  contended  that  the  woids,  "  whereby  the  same 
may  destroy,"  apply  to  the  setting  of  any  instrument  having  a  tendency  to  produce 
the  injury  described  ;  but  such  is  not  the  true  construction  :  the  reasonable  interpreta- 
tion of  the  statute  is,  that  the  party  is  not  to  be  deemed  guilty  of  a  criminal  act, 
unless  either  he  intended  to  destroy  life  or  inflict  grievous  bodily  harm,  or  unless 
the  destruction  of  life,  or  the  infliction  of  grievous  bodily  harm,  actually  ensues 
from  his  act. 

Whateley,  contra.  First,  the  plaintiff  is  entitled  to  recover  independently  of  the 
statute.  The  better  opinion  appears  to  be  in  favour  of  the  judgment  of  Burrough,  J., 
and  Park,  J.,  in  the  case  of  lleune  v.  Cluyhn,  and  that  the  question  of  notice  or  no 
notice  is  not  decisive  of  the  case.  In  this  case  it  is  admitted  by  the  plea,  that  the 
plaintiff' was  passing  along  a  public  footway,  near  which  the  dog-spike  was  concealed, 
and  that  his  dog  pursued  the  rabbit  against  his  will,  and  unavoidably  by  him.  It  is 
clear,  therefore,  that  no  negligence  can  be  imputed  to  the  plaintiff':  it  is  even  con- 
sistent with  the  statements  on  the  record,  that  the  plaintiff'  was  leading  the  dog  by 
a  string,  and  that  the  string  broke.  The  observations  of  Park,  J.,  in  iHane  v.  Clui/twi 
are  .strongly  applicalile  : — "Here  these  two  things  do  concur,  the  wilful  erection  of 
these  spears  by  the  defendant  for  an  unlawful  purpose,  viz.  to  kill  [786]  dogs,  and 
no  want  of  ordinary  care  in  the  plaintiff'."  In  JJird  v.  Holbrool;  the  plaintiff  was  held 
entitled  to  recover,  although  he  received  the  injury  in  consequence  of  his  getting 
over  the  wall  of  a  private  garden  ;  here  he  was  lawfully  using  a  public  footpath.  It 
must  be  remembered  also  that  this  is  an  action  for  an  injury,  not  to  the  plaintiff"  him- 
self but  to  his  dog  :  and  the  instinct  of  the  animal,  which  naturally  led  him  to  pursue 
the  rabbit,  and  took  him  beyond  the  control  of  the  plaintiff',  is  to  be  considered. 

But  secondly,  the  defendant  lias  been  guilty  of  an  offence  indictable  under  the 
stat.  7&  8  Geo.  4,  c.  18,  s.  1.  The  reasonable  constiuction  of  that  clause  is,  to  pro- 
hibit the  setting  of  an\'  instruments  which  have  a  tendency  to  inflict  grievous  injury 
on  others.     And  it  is  averred  in  this  declaration,  that  the  defendant  "  wrongfully 

Ex.  Div.  VII.— 40* 
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and  unlawfully  "  set  and  concealed,  and  kept  and  continued  the  instrument  in  question 
upon  his  land. 

Atherton,  in  reply.  According  to  the  argument  on  the  other  side,  all  the  words 
in  the  statute  which  follow  the  words  "  calculated  to  destroy  human  life,  or  inflict 
grievous  bodily  harm,"  might  be  omitted  out  of  an  indictment  for  setting  spring 
guns  ;  but  it  is  clear  an  indictment  so  framed  could  not  be  sustained.  An  act  of  so 
penal  a  nature  must  be  sti'ictly  construed.  On  the  other  point,  the  case  of  lloti  v. 
Wilkes  is  a  complete  authority. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  The  question  in  this  case  is,  whether  the  plaintiff  is  entitled  to 
compensation  for  an  injury  done  to  his  dog  by  certain  dog-spears,  which  were  set  by 
the  defendant  in  his  wood.  [His  liOrdship  stated  the  substance  of  the  pleadings, 
and  continued.]  On  these  pleadings,  it  is  [787]  to  be  observed,  in  the  first  place, 
that  the  plaintifT  admits  that  he  had  notice  of  the  fact  of  the  dog-spears  ha^ang  been 
set  in  the  wood  :  and  the  question  is,  whether  a  person  passing  with  a  dog  through 
a  wood,  in  which  he  knows  dog-spears  are  set,  has  any  right  of  action  against  the 
owner  of  the  wood,  for  the  death  of  or  injury  to  his  dog,  who,  by  reason  of  his  own 
natural  instinct,  and  against  the  will  of  his  master,  runs  ofT  the  path  against  one  of 
the  dog-spears,  and  is  killed  or  injured.     We  are  of  opinion  that  he  has  not. 

The  setting  dog-spears  is  not  in  itself  an  illegal  act,  nor  is  it  rendered  such  by  the 
7  &  8  Geo.  4,  c.  18,  which  prohibits  the  setting  or  placing  of  man-traps,  or  other 
engines  calculated  to  destroy  human  life  or  inflict  grievous  bodily  harm,  with  intent 
that  or  whereby  the  same  may  destroy  human  life  or  inflict  grievous  bodily  harm. 
Now,  although  it  is  admitted  by  the.se  pleadings  that  the  instrument  in  question  was 
one  calculated  to  do  grievous  bodily  harm  to  human  beings,  still  it  does  not  appear 
to  have  been  set  in  the  wood  with  that  intention  ;  and  there  is,  therefore,  nothing  in 
the  case  to  shew  that  the  setting  of  it  by  the  defendant  was  an  illegal  act.  It  is  true 
that  the  law,  in  certain  cases,  makes  an  exception  to  the  right  of  setting  instruments 
capable  of  causing  deadly  injuries  to  human  life,  where  such  injury  will  be  a  probable 
consequence  of  setting  them  ;  but  with  the  exception  of  those  cases,  a  man  has  a  right 
to  do  what  he  pleases  with  his  own  land.  Now,  in  the  present  case,  the  injurious 
act  was  done  by  the  dog  to  the  land  of  the  defendant ;  and  it  is  no  answer  to  say 
that  the  plaintiff  could  not  control  the  animal,  and  was  therefore  unable  to  guard 
against  that  danger.  If  he  chose  to  walk  with  his  dog  along  a  foot-path  through 
ground  on  which  the  dog  might  commit  a  trespass,  he  knew  the  risk  he  was  running  ; 
and  the  case  is  similar  to  that  of  a  man  who,  passing  in  the  dark  along  a  footpath, 
should  happen  to  fall  into  a  pit  dug  in  the  adjoining  field  by  the  owner  of  [788]  it. 
In  such  a  case,  the  party  digging  the  pit  would  be  responsible  for  the  injurj',  if  the 
pit  were  dug  across  the  road  ;  but  if  it  were  only  in  an  adjacent  field,  the  case  would 
be  very  ditterent,  for  the  falling  into  it  would  then  be  the  act  of  the  injured  party 
himself.  There  is  a  case  of  Blyth  v.  Topham  (Ci-o.  Jac.  158  ;  1  Kol.  Abr.  88)  to  this 
effect,  where  it  was  held  that  no  action  lay  for  the  destruction  of  a  mare,  which  when 
straying  perished  by  falling  into  a  pit  which  the  defendant  had  dug  upon  a  common. 
That  case,  therefore,  is  an  authority  that  the  fact  of  a  trespass  being  involuntary 
makes  no  difference  in  this  respect. 

It  will  not  be  necessary  for  us  to  investigate  at  any  length  the  principle  on  which 
all  the  authorities  on  this  subject  have  proceeded  ;  that  has  been  already  done,  in  a 
very  masterlj'^  and  elaborate  manner,  by  the  Court  of  Common  Pleas,  in  the  case  of 
Deane  v.  Clayton ;  and  we  shall  merely  content  ourselves  with  saying,  that  we  take 
the  same  view  of  the  law  on  this  subject  as  is  there  taken  by  Gibbs,  C.  J.  But  the 
present  case  is  much  stronger  than  that ;  for  here  the  plaintifl'  had  express  notice 
that  dog-spears  were  set  in  the  wood  ;  though,  were  this  even  otherwise,  our  decision 
would  still  be  in  favour  of  the  defendant,  on  the  .short  ground,  that  the  setting  of 
them  was  a  lawful  act,  and  that  the  accident  occasioned  b}'  them  was  the  act  of  the 
dog,  not  of  the  defendant,  and  that  the  plaintiff  was  bound  to  keep  his  dog  on  the 
foot-path.  Two  cases  were  referred  to  in  the  course  of  the  argument,  and  which 
were  both  decided  subsequently  to  Deane  v.  Clayton  ;  one  of  them  previously  to  the 
passing  of  the  7  &  8  Geo.  4,  c.  18,  and  one  subsequently.  The  first  was  that  of  Ilott 
V.  JVilkes,  and  was  the  case  of  a  party  trespassing  in  a  wood,  with  notice  that  spring- 
guns  were  set  there :  but  the  Court  held  that  he  was  not  entitled  to  recover  against 
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the  owner  of  the  wood  for  damage  done  [789]  to  him  thereby,  it  having  been  his 
own  fault  to  go  where  spring-guns  were  set,  for  with  that  knowledge  on  his  part 
spring-guns  ceased  to  be  secret  engines  of  mischief ;  and  that  the  case  was  similar 
to  that  of  a  trespasser  endeavouring  to  climb  a  wall,  who  should  hurt  himself  by 
coming  in  contact,  in  the  dark,  with  spikes  or  broken  glass  stuck  upon  it,  in  a  case 
where  it  appeared  that  he  had  a  previous  opportunity  of  observing,  in  broad  daylight, 
that  such  means  of  mischief  were  placed  on  the  wall.  The  other  was  a  case  of  Bird 
V.  Holbrook,  which  was  decided  after  the  passing  of  the  statute  7  &  8  Geo.  4,  c.  18. 
That  was  a  case  where  the  defendant,  for  the  protection  of  his  property,  set  a  spring- 
gun  in  a  walled  garden,  not  only  without  giving  notice,  but  where  it  appeared  by  the 
evidence  that  he  had  purposely  abstained  from  giving  any,  in  order  that  the  thief, 
(as  he  said),  might  be  detected.  The  plaintiff  was  in  search  of  a  stray  peahen,  and 
having  trespassed  on  the  garden,  the  spring-gun  went  off,  and  injured  him  severely. 
On  this  the  Court  of  Common  Pleas  held  that  he  was  entitled  to  maintain  an  action 
against  the  defendant ;  but  the  reason  of  this  decision  was,  that  setting  spring-guns 
without  a  notice  was,  even  independently  of  the  statute,  an  unlawful  act.  The  correct- 
ness of  that  position  may  perhaps  be  questioned  ;  but  if  it  be  sound,  the  decision  in 
that  case  was  right.  Our  judgment,  however,  in  the  present  case,  proceeds  on  the 
ground,  that  to  set  dog-spears  in  this  wood  was  a  perfectly  legal  act  on  the  part  of 
the  defendant  :  and  we  therefore  think  that  our  judgment  must  be  in  his  favour. 
Judgment  for  the  defendant. 

[790]  .Tack.sox  v.  COBP.IN,  Clerk.  Exch.  of  Pleas.  June  25,  1841. — A  declaration 
in  assumpsit  stated,  in  substance,  that  the  defendant  agreed  to  let,  and  the  plaintitt' 
to  take,  a  certain  messuage  and  premises  on  certain  specified  terms,  and  that 
afterwards,  in  consideration  of  the  premises,  and  that  the  plaintiff',  at  the  request 
of  the  defendant,  had  promised  the  defendant  to  perform  his  part  of  the  agree- 
ment, the  defendant  promised  the  plaintiff  to  perform  his  part  of  the  agreement, 
and  that  he  then  had  power  to  let  the  messuage  and  premises  to  the  plaintiff' 
without  restriction  as  to  the  purpose  for  which  the  same  should  be  used  and 
occupied  : — Held,  on  special  demurrer,  that  such  a  promise  could  not  be  implied 
from  the  relation  of  the  parties,  and  that  the  consideration  alleged  was  insufficient 
to  sustain  it. 

[S.  C.  1  Dowl.  (N.  S.)  96;  10  L.  J.  Ex.  .389.] 

Assumpsit.  The  declaration  stated,  that  the  plaintiff',  for  divers,  to  wit,  two  years 
before,  and  at  the  time  of  the  making  of  the  agreement  and  promise  bv  the  defendant 
thereinafter  mentioned,  had  been  and  was  tenant  to  the  defendant  of  a  certain 
messuage  and  premises  in  the  said  agreement  also  mentioned,  and  which  said  messuage 
and  premises  had  been  and  were  during  all  that  time  held,  used,  and  occupied  by  the 
plaintiff'  as  such  tenant  as  aforesaid,  for  the  purpose  of  carrying  on  therein  the  trade 
and  business  of  a  retailer  and  dealer  in  beer,  and  the  plaintiff',  during  all  that  time, 
did  carry  on  therein  the  said  trade  and  business,  and  the  plaintiff"  had  expended  divers 
monies,  to  wit,  to  the  amount  of  £100,  in  and  about  purchasing  the  good-will  of  the 
said  business,  when  he,  the  plaintiff',  first  became  such  tenant  as  aforesaid  ;  and  the 
plaintiff'  was  thereupon  desirous,  at  the  time  of  the  making  of  the  agreement  therein- 
after mentioned,  of  becoming  tenant  to  the  defendant  of  the  said  messuage  and  premises 
as  next  thereinafter  mentioned,  for  the  purpose  of  carrying  on  therein  the  same  trade 
and  business  ;  of  all  which  premises  the  defendant,  before  and  at  the  time  of  the 
making  of  the  agreement  and  promise  by  the  defendant  thereinafter  mentioned,  had 
notice;  and  thereupon  afterwards,  to  wit,  on  the  24th  of  December,  a.d.  1838,  by 
a  certain  agreement  in  writing  then  made  by  and  between  the  defendant  and  the 
plaintiff,  and  signed  by  the  plaintiff"  and  defendant  respectively,  the  defendant  agreed, 
in  consideration  of  the  rent  and  conditions  thereinafter  mentioned,  to  let  to  the  plaintiff', 
for  the  terra  of  three  years  from  the  2r)th  of  December  then  instant,  the  said  messuage 
and  premises,  at  the  yearly  rent  of  441.  10s.,  free  and  clear  of  all  deductions  for  sewers' 
rate,  land-tax,  and  all  other  rates  and  taxes,  whether  parliamentary  or  parochial,  which 
.said  rent  of  [791]  441.  10s.  was  to  include  the  use  and  reasonable  wear  of  the  several 
fixtures  and  fittings  contiiined  in  the  schedule  thereto,  signed  bv  the  defendant  and 
the  plaintiff';  the  said  rent  to  be  paid  quarterly,  and  the  first  payment  thereof  to  be 
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made  on  the  25th  of  March  next  ensuing  the  date  of  the  said  agreement ;  and  further, 
in  consideration  of  the  plaintiff  putting  the  aforesaid  messuage  and  premises  in  good 
and  tenantable  repair,  and  of  keeping  and  delivering  up  the  same,  at  the  end  or 
sooner  determination  of  the  said  term  of  three  years,  together  with  the  said  several 
fixtures  and  fittings,  in  as  good  plight  and  condition  as  they  then  were  (reasonable  use 
and  wear  thereof  only  excepted)  ;  "and  also  that  no  alteration  should  be  made  by  the 
plaintiff,  and  that  none  of  the  fixtures  and  fittings  before  mentioned  should  be  removed 
or  altered,  without  the  consent  in  writing  of  the  defendant,  and  one  Amelia  his  wife, 
being  first  had  and  obtained  ;  the  plaintiti  did  thereby  agree  to  take  the  said  messuage 
and  premises,  at  the  rent  and  upon  the  conditions  before  mentioned  and  stipulated  : 
And  thereupon  afterwards,  to  wit,  on  the  24th  of  December,  1838,  in  consideration 
of  the  premises,  and  that  the  plaintiff',  at  the  request  of  the  defendant,  had  promised 
the  defendant  to  perform  and  fulfil  all  things  in  the  said  agreement  contained  on  his 
pai't  to  be  performed  and  fulfilled,  he  the  defendant  then  promised  the  plaintiff'  to 
perform  and  fulfil  all  things  in  the  said  agreement  contained  on  his  the  defendant's 
part  to  be  performed  and  fulfilled,  and  that  he  the  defendant  then  had  good  right  and 
title,  and  full  and  lawful  power  and  authority  to  let  the  said  messuage  and  premises 
to  the  plaintiff' for  the  said  teim  of  three  years,  upon  the  terms  and  in  manner  above 
set  forth,  and  without  restriction  as  to  the  purpose  for  which  the  said  messuage  and 
premises  should  be  used  or  occupied  :  And  the  plaintiff'  saith,  that  he,  relying  upon 
the  said  promise  of  the  defendant,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, did  take  the  said  messuage  and  [792]  premises  from  the  defendant,  at  the  rent 
and  upon  the  terms  in  the  said  agreement  stipulated,  and  then  entered  into  and  upon 
the  same,  and  became  and  was  thereof    possessed  as  tenant  thereof,  under   and  in 
pursuance  of  the  said  agreement,  and  carried  on  in  and  upon  the  said  messuage  and 
premises  his  said  trade  or  business,  and  remained  and  continued  so  thereof  possessed 
as  tenant  as  aforesaid,  under  and  by  virtue  of  the  said  agreement,  from  thence  until 
he,  the  plaintiff',  was  evicted  and  ejected  from  the  same  as  hereinafter  mentioned  : 
And  although  the  plaintiff',  from  the  time  of  the  making  of  the  said  agreement  hitherto, 
hath  well  and  truly  performed  and  fulfilled  all  things  on  his  part  and  behalf  to  be 
peiformed  and  fulfilled,  yet  the  defendant  has  disregarded  his  said  promise,  and  hath 
broken  the  same  in  this,  to  wit,  that  he  the  defendant  had  not,  at  the  time  of  making 
the  said  agreement  and  promise  by  the  defendant,  nor  at  any  time  since,  a  good  right 
or  title,  or  full  or  lawful  power  or  authority  to  let  the  said  messuage  and  premises 
for  the   said   term   of   three   years,  or  for   any   other   term    whatsoever,  upon    the 
terms  and  in  manner  above  set  forth,  and  without  restriction  as  to  the  purpose  for 
which  the  said  messuage  and  premises  should  be  used  and  occupied  ;  and  by  reason 
thereof,  after  the  commencement  and  before  the  expiration  of  the  said  term  of  three 
years,  and  whilst  he  the  plaintiff'  was  so  possessed  as  aforesaid,  to  wit,  on,  &c.,  a  certain 
"person,  to  wit,  Charles  Lord  Southampton,  who,  at  the  time  of  the  making  the  said 
agreement  and  promise  by  the  defendant,  and  at  the  time  of  the  eviction  hereinafter 
mentioned,  had  a  legal  right  of  entry  into  and  upon  the  said  messuage  and  premises,  and 
title,  to  the  possession  of  the  same  adversely  to  the  defendant,  and  also  ad\-ersely  to  the 
plaintiff,  and  without  the  plaintiff's  concurrence  or  assent,  or  any  act  of  his  in  that  behalf 
giving  or  conferring  such  right  and  title,  entered,  by  virtue  of  such  right  and  title,  into 
and  upon  the  said  messuage  and  premises,  and  into  and  upon  the  said  possession  of  the 
[793]  plaintiff',  and  expelled,  put  out,  removed,  ejected,  and  evicted  the  plaintiff  from 
the  possession  thereof,  and  hath  kept  from  thence  hitherto  and  still  doth  keep  the 
plaintiff  so  expelled,  ejected,  evicted,  and  put  out  from  the  possession  of  the  said 
messuage  and  premises ;  and  so  the  plaintiff'  in  fact  saith,  that  the  defendant  has  not 
kept  his  said  promise  so  made  bv  him  as  aforesaid,  and  by  reason  thereof  the  plaintiff 
hath  been  prevented  and  hindered  from  carrjnng  on  his  said  trade  or  business  in  the 
said  messuage  and  premises,  and  hath  lost  and  been  deprived  of  all  the  benefit  resulting 
from  the  said  purchase  of  the  goodwill  of  the  said  business,  and  also  all  gains,  profits, 
and  advantages  which  might  and  otherwise  would   ha\e    accrued  to  him  from  the 
carrying  on  his  said  trade   and  business  therein,  and  hath  also   wholly  lost  divers 
other  monies,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
£100,  by  him  the  plaintiff',  whilst  he  was  such  tenant  as  aforesaid,  expended  and  laid 
out  in  and  about  the  putting  of  the  said  messuage  and  premises  into  good  and  tenant- 
able  repair,  puisuant  to  his  the  plaintiff's  agreement  in  that  behalf,  and  hath  lost  all 
the  gains  and  profits  which  he  might  and  otherwise  would  have  made  and  acquired. 
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from  iisiii!.'  the  said  sura  of  money  so  laid  out  and  expended  by  him  as  aforesaid  ;  and 
the  phiintiti'  hath  also  been  forced  and  compelled  to  part  with  and  dispose  of  certain 
fixtures  and  other  effects  which  he  the  plaintiff',  whilst  he  was  such  tenant  as  afore- 
said, affixed  to  the  said  messuage  and  pi'emises,  and  which  the  plaintiff  might  lawfully 
have  removed  or  sold  to  the  incoming  tenant  of  the  said  premises,  at  the  expiration 
of  his  the  plaintiff's  interest  therein,  for  a  much  less  sum  of  money,  to  wit,  for  the 
sum  of  £50  less  than  the  sum  of  money  for  which  he,  the  plaintiff",  might  and  could 
have  so  sold  and  disposed  of  the  same  to  the  incoming  tenant  of  the  said  premises  : 
and  the  plaintiff  hath  also  become  and  is  liable  to  pay  to  the  said  Charles  Lord 
Southampton  a  large  sum  of  money,  to  wit,  the  sum  [794]  of  £100,  as  and  for  the 
costs,  charges,  and  expenses  by  him  sustained  in  and  about  recovering  possession  of 
the  said  premises,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  declaration  states  such  a  promise 
by  the  defendant  as  the  law  will  not  imply,  and  imposes  a  much  more  extensive 
liability  on  the  defendant  than  he  is  subject  to  in  point  of  law,  for  that  it  alleges 
that  the  defendant  let  the  said  messuage  and  premises  without  restriction  as  to  the 
purpose  for  which  the  same  should  be  used  or  occupied,  whereas,  from  the  relation 
mentioned  in  the  declaration  as  existing  between  the  plaintiff  and  the  defendant,  no 
such  promise  can  be  implied  or  inferred  by  law  ;  and  for  that  the  promise,  for  the 
breach  of  which  the  plaintiff  has  declared,  is  alleged  to  have  been  made  after  the 
making  of  the  agreement  therein  mentioned,  and  there  does  not  appear,  from  the 
declaration,  to  have  been  anj'  sufficient  consideration  for  the  making  of  that  promise  ; 
and  for  that  the  declaration  does  not  allege  with  sufficient  certainty  that  the  said 
Charles  Lord  Southampton,  at  the  time  of  the  commencement  of  the  said  tenancy, 
and  from  thence  until  and  at  the  time  of  the  said  eviction  therein  mentioned,  had 
the  legal  right  of  entry  in  and  upon  the  said  messuage  and  premises,  adversely  to  the 
defendant  and  also  to  the  plaintiff,  &c.     Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer.  The  promise  declared  on  cannot  be  implied 
from  the  alleged  relation  between  the  parties,  and  no  consideration  for  it  is  disclosed 
by  the  declaration.  The  promise  that  the  defendant  "  had  power  to  let  the  messuage 
and  premises  without  restriction  as  to  the  purpose  for  which  the  said  messuage  and 
premises  should  be  used  and  occupied,"  cannot  be  sustained.  It  is  in  effect  a  warranty 
of  the  right  to  let  the  land  for  any  use,  good  or  bad  ;  but  in  the  case  of  a  mere  sale 
of  a  chattel,  whether  real  or  personal,  there  is  no  implied  warranty  of  any  kind. 
Co.  Litt.  101  b.,  389  a. ;  Chanter  v.  Hop-\l^^']'kin:<.(a)  And  the  same  rule  was  applied 
to  a  contract  of  letting  in  Gmnijer  v.  Colliux  (6  M.  &  W.  4-58),  where  it  was  held  that 
a  contract  for  quiet  enjoyment  cannot  be  implied  from  the  bare  relation  of  landlord 
and  tenant.  It  would  be  an  alarming  proposition  to  mesne  landlords,  that  in  the 
absence  of  an  express  restriction  in  an  underlease,  the  sublessee  may  turn  the  land 
to  any  use,  even  a  nuisance,  and,  on  eviction  by  the  superior  landlord  under  the  usual 
clause  of  re-entry,  not  only  not  be  liable  to  compensate  the  mesne  landlord  for  the 
eviction,  but  even  be  entitled  to  claim  indemnity  from  him.  This  is  in  substance  the 
cause  of  action  in  the  piesent  case,  and  it  seems  clear  that  no  such  action  can  be 
maintained  unless  there  be  fraud,  and  then  the  form  of  action  should  be  different 
from  the  present.  [Alderson,  B.  If  such  an  action  were  maintainable,  the  under- 
tenant might  plough  ancient  meadow,  and  demand  inilemnity  against  an  action  for 
waste.]  No  doubt  that  conseiiuence  would  follow,  and  the  same  if  the  land  were 
misused  in  any  other  way.  [I'arke,  B.  May  not  the  promise  be  sustained  as  an 
express  one  1  The  declaration  contains  a  statement  of  mutual  promises,  and  alleges 
the  defendant's  promise  to  be  in  consideration  of  the  promise  by  the  plaintiff.]  That 
is  not  a  sufficient  consideration,  for  it  is  merely  a  promise  by  the  plaintiff  to  perform 
what  he  was  bound  to  perform  by  the  previous  agreement.  Besides,  that  promise, 
as  stated,  was  founded  on  an  executed  consideration,  and  Hopkins  v.  Logan  (.5  M.  &  W. 
241),  the  doctrine  of  which  is  sustained  by  Kolle's  (iiuere  to  Hodge  v.  Vavkor,{d)  shews 
that  an  executed  consideration,  from  which  the  law  implies  a  promise,  will  not  support 
any  promise  other  than  that  which  the  law  implies.     [I'arke,  B.,  [796]  leferred  to 

(«)  4  M.  &  W.  406.  It  is  otherwise  if  the  article  is  bought  for  a  particular 
purpose,  and  the  buyer  relies  on  the  scUci's  judgment  in  the  selection  of  the  chattel 
for  that  purpose  :  Broini  v.  Eilginghii,  '1  Scott,  N.  K.  49(5. 

{d)  2  Roll.  R.  413.    See  Janscmv.  Colomore,  id.  396  ;  Docket  v.  Foyel,  Cro.  Eliz.  885. 
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Thorntmi  v.  Je?)y?!S.(a)i]  The  question  in  that  ease  was  as  to  the  grammatical  con- 
struction of  the  statement  of  mutual  promises,  and  the  promise  there  alleged  was  not 
to  do  any  thing  which  the  plaintift"  was  previously  bound  to  do,  like  that  in  this  case  ; 
but  that  the  corporation  of  the  Bedford  Level  should  do  something  which  neither 
they  nor  the  plaintiff  were  pi'eviously  bound  to  do.  The  word  "afterwards,"  in  the 
statement  of  mutual  promises  in  this  case,  fixes  the  time  of  the  defendant's  promise 
as  being  subsequent  to  that  of  the  agreement  for  tenancy,  and  the  case  therefore  falls 
strictly  within  the  principle  of  the  Anonymous  case  in  1  Ventris,  258,  where  it  was 
holden,  that  a  promise  by  a  debtor  to  pay  his  debt  is  no  consideration  for  a  counter 
promise  by  the  creditor,  though  it  might  be  otherwise  if  the  date  were  barred  by 
the  Statute  of  Limitations,  or  the  like.  In  Selwyn's  Nisi  Prius,  Sth  edit.  p.  48,  citing 
Harris  v.  JFaUon  (Peake,  72),  and  StiJk  v.  Myrkk  (2  Camp.  317),  it  is  stated  that 
"the  mere  performance  of  an  act,  which  the  party  was  by  law  bound  to  perform,  is 
not  a  sufficient  consideration."  Much  less  can  a  mere  promise  to  perform  such  an 
act  be  any  consideration.  The  promise  alleged  could  neither  benefit  the  defendant, 
nor  injure  the  plaintiff'.  [He  then  proceeded  to  argue  that  the  breach  alleged  was 
insufficient,  for  the  reason  assigned  in  the  points  for  argument ;  but  the  Court 
expressed  a  strong  opinion  that  it  was  sufficient  on  general  demurrer,  and  as  the 
case  did  not  eventnally  turn  upon  this  point,  the  argument  upon  it  is  omitted.] 

Hugh  Hill,  contra.  The  case  suggested  by  the  Court,  of  waste  committed  bj'' 
ploughing  up  ancient  meadow  land,  does  not  apply,  for  it  appears  by  the  description 
of  the  premises  on  the  record  that  they  cannot  be  the  subject  of  [797]  such  waste. 
[Eolfe,  B.  The  case  may  be  put  of  a  bowling-green,  which  the  tenant  would  have  no 
right  to  subvert.]  Then  it  must  be  presumed  that  hy  the  words  "the  purpose  for 
which  the  said  messuage  should  be  used  and  occupied,"  the  parties  meant  lawful  pur- 
poses only.  The  Couit  will  not  presume  that  any  illegality  was  contemplated.  The 
principle  is,  that  illegality  cannot  be  presumed,  and  that  agreements  must  be  construed 
so  as  if  pos.sible  to  exclude  it:  Lcivis  v.  Davison.{af  [Parke,  B.  That  principle  is 
applicable  to  offences  against  the  public,  such  as  breaches  of  the  peace,  or  the  like  ; 
but  does  it  apply  in  the  case  of  a  mere  civil  tort  or  breach  of  contract"?]  Then  the 
declaration  may  be  supported  on  the  principle  laid  down  in  Payne  v.  JVilson  (7  B.  & 
C.  423 ;  1  Man.  &  R.  708).  Littledale,  J.,  there  says,  "  There  is  a  clear  distinction 
between  considerations  executed  and  executory.  In  Com.  Dig.,  tit.  Action  on  the 
Case  upon  Assumpsit,  B.  12,  it  is  laid  down  that  'an  assumpsit  lies  though  the  con- 
sideration be  executed  in  part,  as  in  consideration  that  he  had  done  a  thing  at  my 
request ;'  and  afterwards  it  is  laid  down,  'so  if  the  consideration  is  continuing,  though 
the  act  be  executed,  as  in  consideration  that  the  lessee  now  in  possession  had  paid  his 
rent  very  well,  to  save  him  harmless  for  prompt  payment  of  the  rent,  is  a  continuing 
consideration  while  he  remains  in  possession.'"  This  doctrine  strongly  applies  to  the 
consideiation  here  stated.  [Parke,  B.  The  difficulty  is,  that  the  promise  by  the 
defendant  that  he  had  power  to  let,  without  restiiction  as  to  the  purpose  for  which 
the  land  was  to  be  used,  cannot  be  implied  from  the  mere  fact  of  the  parties  having 
entered  into  the  alleged  agreement  for  a  tenancy,  and  the  only  other  consideration 
for  the  defendant's  promise  is  the  promise  of  the  plaintiff  to  perform  what  he  was 
previously  bound  to  perform  by  the  agreement.  The  mode  of  stating  the  considera- 
tion is  objected  to  by  spe-[798]-cial  demurrer,  and  seems  to  be  at  least  ambiguous.] 
If  that  be  the  opinion  of  the  Court,  the  plaintiff  prays  leave  to  amend. 

Leave  was  then  granted  to  amend  within  a  month,  on  payment  of  costs.  The 
plaintiff',  however,  did  not  amend  within  that  time,  and  there  was 

Judgment  for  the  defendant. 

(ay  1  Scott,  N.  R.  52  ;  1  Man.  &  Gr.  136.  The  reporters  have  been  informed 
that  a  writ  of  error  was  intended  to  be  brought  by  the  defendant  on  the  judgment 
of  the  Common  Pleas  in  that  case,  but  the  action  was  not  proceeded  with  by  the 
plaintiff. 

((1)2  4  M.  &  W.  654.  "Ubi  quid  generaliter  conceditur,  inest  h.^c  exceptio,  si  non 
aliquid  sit  contra  jus  fasque."     1 1  Rep.  74. 


8M.  &W.  799.  AMOS   t'.  TEMPERLEY  1263 


Amos  and  Others  v.  Temperley.  Exch.  of  Pleas.  June  23,  1841. — Indebitatus 
assumpsit  for  freight  pa3'al)le  by  the  defendant  to  the  plaintiffs  for  and  in  respect  of 
the  conveyance  by  them  for  the  defendant,  and  at  his  request,  of  divers  goods  in  and 
on  board  of  a  certain  ship,  from  divers  places  to  divers  other  places. — At  the  trial 
it  appeared  that  the  plaintiffs  had  received  oii  board  their  vessel  a  quantity  of  coals 
from  the  Burnt  Island  Company,  to  be  carried  to  London  ;  that  the  captain  signed 
a  bill  of  lading,  by  which  the  coals  were  made  deliverable  "  unto  N.  T.  [the 
defendant]  for  the  London  Gas  Company,  or  to  his  assigns,  he  or  they  paying 
freight  for  the  said  goods  10s.  per  ton  in  cash  of  true  delivery."  On  the  ai'rival 
of  the  vessel  in  London,  the  defendant  produced  the  bill  of  lading  and  received 
the  goods  under  it,  and  afterwards  offered  to  pay  the  freight  by  a  bill  at  two 
months : — Held,  that  the  defendant  was  not  personally  liable,  inasmuch  as  on  the 
face  of  the  bill  of  lading  he  was  a  mere  agent  to  receive  the  goods  for  the  company, 
the  property  vesting  in  them. — Quaere,  whether  the  declaration  was  sufKcient,  it 
not  being  in  the  usual  form  of  a  common  count  for  freight,  and  not  stating  any 
delivery  1 

[S.  C.  11  L.  J.  1S3.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  defendant  was 
indebted  to  the  plaintiff's  in  £100,  for  freight  payable  by  the  defendant  to  the  plaintiffs, 
for  and  in  re.spect  of  the  conveyance  by  them  of  divers  goods  and  chattels  in  and  on 
board  a  certain  ship  or  vessel,  from  divers  places  to  divers  other  places,  for  the  defen- 
dant and  at  his  request.  There  was  also  a  count  upon  an  account  stated.  Pleas,  non 
assumpsit,  and  a  set-off.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  last  Hilary  Term,  it  appeared  that  the  plaintiffs  had  received  on  board 
a  vessel  of  theirs,  called  the  "Suffolk  Hero,"  a  quantity  of  coals  from  the  Burnt  Island 
Company,  to  be  carried  to  London.  The  captain  signed  a  bill  of  lading,  by  which  the 
coals  were  made  deliverable  "  unto  Mr.  Nicholas  Temperley  for  the  London  Gas 
Company,  or  to  his  assigns,  he  or  they  paying  freight  for  the  said  goods,  ten  shillings 
per  ton  in  cash  of  true  delivery."  On  the  arrival  of  the  vessel  in  London,  the  defen- 
dant produced  the  bill  of  lading,  and  received  the  coals  under  it ;  and  afterwards 
offered  to  pay  the  freight  by  a  bill  at  two  months.  It  appeared  that  the  [799]  coals 
in  fact  were  the  property  of  the  London  Gas  Company.  The  plaintiffs  obtained  a 
verdict,  with  liberty  for  the  defendant  to  move  to  enter  a  nonsuit.  In  Easter  Term 
last.  Peacock,  citing  Evam  v.  Marlett  (1  Lord  Eaym.  271),  and  San/ent  v.  Morris 
(3  B.  &  Aid.  277),  obtained  a  rule  on  two  grounds;  1st,  that  Temperley  was  not 
liable  for  the  freight,  and  2ndi3',  that  if  liable,  he  was  not  so  in  the  form  of  action 
adopted  in  this  declaration. 

Ball  (Piatt  was  with  him)  shewed  cause.  First,  Temperlev  is  the  party  liable  for 
the  freight.  Evans  v.  Marhit  is  relied  on  by  the  other  side,  but  that  decision  is  rather 
in  favour  of  the  plaintiff,  it  was  there  held,  that  upon  a  general  consignment  the 
propertj'  in  the  goods  vests  in  the  consignee,  notwithstanding  it  appears  upon  the 
invoices  that  he  is  trustee  only.  [Parke,  B.  That  case  is  the  reverse  of  the  present. 
The  report  of  it  in  Salkeld  (3  Salk.  290,  nom.  Evans  v.  Marfdl)  is, — "One  Harvey  loaded 
goods  on  board  a  ship,  and  consigned  them  to  Evans  ;  but  by  the  invoice  the  goods 
appeared  to  be  the  propeity  of  Harvey,  and  now  on  an  action  brought  by  Evans 
against  the  defendant  Martell  for  these  goods,  it  was  adjudged  that  the  invoice 
signifies  little  in  this  case,  but  that  it  was  the  consignment  of  the  goods  which  gave 
the  property  and  vested  it  in  Evans,  and  therefore  he  might  maintain  this  action  ;  but 
if  they  had  been  consigned  to  him  upon  the  account  of  Harvey,  that  would  have 
altered  the  case,  for  then  he  would  have  Ijeen  only  factor  to  Harvey,  and  he  must 
have  brought  the  action,  because  the  property  was  then  in  him."  San/ent  v.  Aforris, 
also  relied  on  by  the  defendant,  is  inapplicable  to  the  present  case.  There,  by  a  bill 
of  lading,  the  captain  undertook  to  deliver  goods  theiein  specified  for  the  consignor, 
and,  in  his  name,  to  the  consignee;  at  the  time  of  shipment  the  consignee  had  no 
property  whatever  in  the  goods ;  and  it  was  held,  that  an  action  against  tiie  owner  of 
the  ship  for  damage  done  to  the  goods,  by  their  [800]  being  imperfect! v  stowed,  must 
be  brought  in  the  name  of  the  consignor,  although  the  consignee  had  insured  the 
goods,  and  advanced  the  premiums  of  insurance  before  the  ship  arrived.  But  in  this 
case  the  defendant,  on  the  arrival  of  the  vessel,  produced  the  bill  of  lading  and  received 
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the  goods,  and  afterwards  offered  to  pay  the  freight  by  a  bill  at  two  months.  The 
case  therefore  falls  within  the  principle  established  in  Cock  v.  Tai/lor  (13  East,  399). 
There  the  master  of  a  ship  having  contracted  by  the  bill  of  lading  with  the  shippers 
to  deliver  goods  to  certain  persons  or  their  assigns,  he  or  they  paying  freight  for  the 
same,  the  demanding  and  taking  of  such  goods  from  the  master  by  a  purchaser  and 
assignee  of  the  bill  of  lading,  without  the  freight  having  been  paid,  was  held  to  be 
evidence  of  a  new  contract  and  promise  on  the  part  of  such  purchaser  to  pay  the 
freight,  and  he  was  held  to  be  liable  for  the  amount  in  an  action  of  indebitatus 
assumpsit  by  the  shipowner.  Lord  EUenborough  theie  said,  "It  appears  to  me  that 
though  there  were  no  original  privity  of  contract  between  these  parties  for  payment 
of  the  freight,  yet  the  taking  of  the  goods  from  the  ship  by  the  purchaser  under  the 
bill  of  lading  is  evidence  of  a  new  agreement  by  him,  as  the  ultimate  appointee  of 
the  shippers  for  the  purpose  of  delivery,  to  pay  the  freight  due  for  the  carriage  of 
such  goods,  the  delivery  of  which  was  only  stipulated  with  the  shippers  to  be  made 
to  the  consignees  named  in  the  bill,  or  their  assigns,  he  or  they  paying  freight  for 
the  said  goods."  [Parke,  B.  It  does  not  appear  whether  the  present  defendant  had 
authority  from  the  company  to  contract  for  the  payment  of  the  freight.  Lord 
Abinger,  C.  B.  The  goods  are  made  deliverable  to  Temperley,  or  any  person  to  whom 
he  may  assign  them. J  Yes  ;  "he  or  they" — which  means  Temperley  or  his  assigns — 
paying  freight  for  them.  In  BcU  v.  Ki/nier  (5  Taunt.  477  ;  1  Marsh.  1-16),  the  indorsee 
of  a  bill  of  lading  of  goods  shipped  by  a  chartered  vessel,  deliverable  to  the  consignee  or 
his  assigns,  he  or  they  paying  freight  according  to  the  terms  of  the  char-[801]-ter-party 
was  held  liable  to  the  charterer  in  assumpsit  for  the  freight.  There  Gibbs,  C.  J., 
says,  "The  three  puisne  Judges  in  the  King's  Bench  held,  that  the  case  of  JFilson  v. 
Kymer  (1  M.  &  Selw.  157)  differed  from  Cock  v.  Taylor,  on  the  ground  that  it  was 
a  case  where  the  goods  were  delivered,  not  on  the  bill  of  lading,  but  upon  an  express 
order  from  the  principal  to  deliver  them  to  the  liroker ;  but  they  all  three  agreed 
with  Cock  V.  Taylor,  that  if  the  goods  were  deliver'cd  to  the  defendant  on  the  bill  of 
lading,  that  would  be  sufficient  to  support  the  action."  In  Dougal  v.  Kemhh  (3  Bing. 
383;  11  Moore,  251),  goods  were  consigned  to  L.  C.  &  Co.,  or  their  assigns,  "he  or 
they  paying  freight  for  the  same."  L.  C.  &  Co.  indorsed  the  bill  of  lading  to  K.  their 
broker,  and  then  became  bankrupt ;  the  shipowner,  in  ignorance  of  these  circumstances, 
applied  to  L  C.  &  Co.  for  the  freight,  and  then  sued  K.  for  it,  and  it  was  held  that 
K.  was  liable.  Wilde,  Serjt,  who  argued  for  the  plaintiff,  there  says  :  "  By  the  general 
rule  of  law,  a  party  who  receives  a  bill  of  lading  knowing  that  freight  has  not  been 
paid,  receives  it  under  an  implied  contract  to  pay  the  freight."  That  proposition  is 
correct,  and  applies  in  the  present  case.  And  Best,  C.  J.,  says:  "Whoever  obtains 
the  delivery  of  goods  under  such  a  bill  of  lading,  contracts  by  implication  to  pay 
the  freight  due  on  them."  [Parke,  B.  The  question  here  is,  whether  Tempei-ley 
undertakes  for  the  company.]  In  Dreio  v.  Binl  (Moo.  &  M.  156),  the  bill  of  lading 
stated  the  goods  to  be  "shipped  by  A.  Bird  (the  defendant),  to  be  delivered  to 
E.  Griffiths  for  the  Imperial  Distilleiy  Company,  or  to  his  assigns,  he  or  the}'  paying 
freight  for  the  same."  The  goods  were  conveyed  to  London,  and  delivered  to  Griffiths 
without  receiving  the  freight.  Afterwards,  and  after  several  ineffectual  applications 
to  Gi'itliths  and  to  the  company  for  payment,  the  plaintiffs  applied  to  the  defendant 
by  letter,  and  received  an  answer,  that  "if  Griffiths  did  not  pay,  he  the  defend-[802]- 
ant  would."  Lord  Tenterden,  in  summing  up  the  case  to  the  jur}'  said  :  "  Indepen- 
dently of  the  lettei'  of  the  defendant,  I  think  there  is  nothing  to  entitle  the  plaintiffs 
to  a  verdict.  The  bill  of  lading  directs  them  to  deliver  to  Griffiths,  he  paying  freight : 
they  deliver  without  receiving  it :  they  cainiot  thereby  make  Bird  liable  to  them,  if 
he  were  not  so  originally,  and  on  the  face  of  the  bill  of  lading  nothing  appears  to 
charge  him.  Then  the  question  arises,  whether  the  subsequent  letter  alters  the  case. 
On  that  letter  the  proper  question  for  your  consideration  will  be,  can  you  infer  from 
it  that  the  state  of  the  account  between  Griffiths  and  Bird  was  such,  that  as  between 
them  it  was  Bird's  duty  to  take  the  payment  of  the  freight  upon  himself,  and  that  he 
had  consented  to  do  so  1  If  these  facts  were  so,  they  will  furnish  a  good  consideration 
for  Bird's  promise  to  pay  it,  and  the  plaintiff  will  be  entitled  to  recover  :  if  otherwise, 
the  promise  will  not  be  binding,  and  the  defendant  must  have  a  verdict."  In  Rinteria 
V.  Rmlhig  (Moo.  &  M.  513),  l>ord  Tenterden,  C.  J.,  referring  to  his  Treatise  on 
Shipping,  p.  286,  5th  ed.,  and  reading  the  passage — "for  if  a  person  accepts  anything 
which  he  knows  to  be  subject  to  a  duty  or  charge,  it  is  natural  to  conclude  he  means 
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to  take  the  duty  or  charge  on  himself,  and  the  law  may  very  well  imply  a  promise 
to  perform  what  he  so  takes  on  himself," — said,  "thisseems  to  me  to  be  the  correct 
principle."  In  Tobin  v.  Crawford  (5  M.  &  W.  235),  goods  were  shipped  at  Bombay  on 
board  a  ship  of  the  plaintiff  a  shipowner  in  Liverpool,  and  by  the  bill  of  lading  were 
to  be  delivered  "  unto  order,  or  to  his  and  their  assigns,  on  paying  freight  for  the 
same."  The  bill  of  lading  was  indorsed  by  the  shipper,  and  forwarded  to  the  defen- 
dant's East  India  agents  in  London,  who  indorsed  it  in  blank  to  C.  &  Co.,  their  factors 
in  Liverpool.  On  the  arrival  of  the  goods  at  Liverpool,  C.  &  Co.  presented  the  bill 
of  lading  to  the  plaintitf,  and  received  the  goods  :  the  plaintiH  debited  C.  &  Co.  with 
the  freight.  [803]  C.  &  Co.  became  bankrupt  without  having  paid  the  freight,  where- 
upon the  defendants  claimed  from  them  and  took  possession  of  the  goods.  It  was 
held  that  the  defendants  were  not  liable  to  the  plaintiff  for  the  unpaid  fi-eight.  There 
the  defendants  actually  took  possession  of  the  goods,  and  yet  they  were  held  not  liable. 
If  Temperley  had  become  bankrupt,  would  the  Company  have  been  liable  for  the 
freight  1  [Lord  Abinger,  C.  B.  The  question  is,  what  is  the  meaning  of  the  bill  of 
lading;  does  the  master  contract  with  Temperley  and  his  assigns?]  The  master  has 
given  credit  to  Temperley,  and  he  only  is  liable  for  the  freight.  As  to  the  other 
point,  the  defendant,  if  liable  at  all,  is  chargeable  on  the  common  count  for  freight. 

Peacock  and  Hugh  Hill,  in  support  of  the  rule.  This  action  cannot  be  maintained 
on  either  of  the  grounds  suggested.  First,  Temperley  is  not  the  party  liable.  On 
the  face  of  the  bill  of  lading,  the  goods  are  the  property  of  the  company,  and  he  is 
merely  their  agent.  Suppose  the  goods  had  been  lost  or  had  sustained  injury,  the 
companj'  would  have  been  the  parties  to  sue  in  respect  thereof.  So,  if  Temperley  had 
dealt  with  the  goods  as  his  own,  the  transaction  would  not  have  been  protected  under 
the  6  Geo.  4,  c.  9-4,  inasmuch  as  it  appeared  bv  the  bill  of  lading  that  he  was  merely 
the  agent  of  the  London  Gas  Company.  The  principle  upon  which  a  party  becomes 
liable  by  receiving  goods  under  such  a  bill  of  lading  as  the  present,  is,  that  by  accepting 
the  goods  he  impliedly  undertakes  to  pay  the  freight.  But  here  the  defendant  merely 
accepted  the  goods  in  the  character  of  agent,  and  therefore  there  was  no  implied 
contract  on  his  part  personally  to  pay  the  freight ;  the  acceptance  of  the  goods  being 
in  his  character  of  agent,  the  contract,  if  any,  to  be  implied  from  such  acceptance  must 
be  considered  to  have  been  made  in  the  same  character,  and  so  not  binding  on  him 
personally.  In  Cock  v.  Taylor  the  action  was  against  the  eon-[804]-signee,  who  was 
the  owner  of  the  goods.  Lord  Ellenborough  there  speaks  of  the  ultimate  appointee ; 
but  who  in  this  case  is  the  appointee  ?  The  company  are  the  only  appointees  of  the 
shipper.  The  person  who  receives  the  goods  is  not  in  every  case  liable  for  the  freight, 
but  only  where  he  has  contracted  to  pay  it:  Moorsom  v.  Kijmer  (2  iM.  &  Selw.  1303). 
This  is  an  action  for  the  price  of  carriage  :  can  it  be  said  that  the  goods  were  carried 
for  the  agent  ?  How  does  the  bill  of  lading  make  the  defendant  liable  1  The  goods 
are  deliverable  to  him  on  account  of  the  London  Gas  Company,  and  the  word  '•  he  " 
may  refer  to  the  company,  for  there  is  no  evidence  that  it  consists  of  more  than  one 
person.  They  cited  also  Domett  v.  Beckforcl  (5  B.  &  Ad.  521).  But  secondly,  even 
if  the  defendant  be  personally  liable,  the  plaintiffs  are  not  entitled  to  recover  upon 
this  form  of  declaration.  They  ought  to  have  declared  specially,  setting  out  the  bill 
of  lading,  and  then  stating  that  the  defendant  personally  promised  to  pay  the  freight, 
in  consideration  of  the  plaintift"s  delivering  the  goods  to  him,  and  thereby  giving  up 
his  lien  upon  them,  as  in  Castling  v.  .hihfrt  (2  East,  325).  At  any  I'ate,  if  the  plaintiffs 
are  entitled  to  recover  upon  the  indebitatus  count,  it  ought  to  have  alleged  in  the 
usual  way,  that  the  goods  were  delivered  to  the  defendant  at  his  request. 

Cur.  adv.  vnlt. 

The  judgment  of  the  Court  was  now  dcli\'ered  by 

Parke,  B.  This  was  an  action  of  indebitatus  assinupsit  for  freight ;  the  plea  was 
non  assumpsit;  and  on  the  trial  before  ].iord  Abinger,  the  plaintilf  had  a  verdict,  with 
liberty  for  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  to  shew  cause  was 
gianted,  and  the  case  was  arguefl  in  last  Easter-  Term. 

[805]  The  facts  proved  on  the  trial  were,  that  the  plaintiff  received  on  board  a 
vessel  of  his  a  quantity  of  coals  from  the  Burnt  Island  Company,  to  be  carried  to 
London  ;  the  captain  signed  a  l)ill  of  lading,  liy  which  the  coals  were  made  deliverable 
to  the  defendant  for  the  London  Gas  Company,  or  to  his  assigns,  he  or  they  paying 
for  the  freight  at  a  specitied  rate.  On  the  arrival  of  the  coals  in  London,  the 
defendant  produced  the  bill  of  lading,  and  received  the  coals  under  it ;  and  afterwards 
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offered  to  pay  the  freight  by  a  bill  at  two  months.  The  question  is,  whether  he  was 
personally  liable  for  the  freight,  and  if  so,  whether  the  form  of  the  declaration  is 
sufficient.  VVe  are  of  opinion  that  the  defendant  was  not  personally  liable  ;  and  it  is 
therefore  not  necessary  to  say  anything  as  to  the  sufficiency  of  the  declaration,  which 
is  not  in  the  usual  form  of  a  common  count  for  freight. 

The  case  of  Cock  v.  Taylor  (13  East,  399)  established  the  proposition,  that  the 
receipt  of  goods  by  the  indorsee  of  a  bill  of  lading,  by  which  they  were  made  deliver- 
able to  the  consignee  or  his  assigns,  he  or  they  paying  freight,  was  evidence  of  a  new 
contract  lietween  him  and  the  shipowner  to  pay  the  freight  according  to  the  terms  of 
the  bill  of  lading  ;  and  that  case  has  been  followed  by  many  others.  But  here  the 
defendant  is,  on  the  face  of  the  bill  of  lading,  a  mere  agent  to  receive  the  goods,  the 
London  Gas  Company  being  the  consignees,  and  the  property  vesting  in  them, 
according  to  the  rule  laid  down  by  Lord  Holt,  in  the  case  of  Evans  v.  Narlett  (1  Ld. 
Eaym.  271) ;  and  the  promise  to  be  inferred  from  the  receipt  of  the  goods  under  such 
a  bill  of  lading  is,  prima  facie,  a  promise  by  the  defendant,  as  agent  for  the  company, 
to  pay  the  freight  on  their  account,  and  not  a  promise  to  be  personally  responsible  for 
it ;  and  there  was  no  sufficient  evidence  to  the  contrary. 

Upon  the  subsequent  offer  to  pay  in  a  bill,  no  reliance  [806]  ought  justly  to  be 
placed  as  any  proof  of  personal  liability.  We  are  all  therefore  of  opinion,  that  on  the 
facts  proved  the  defendant  was  not  liable,  and  that  a  nonsuit  ought  to  be  entered. 
The  rule  must  therefore  be  absolute. 

Rule  absolute. 


Neilson  and  Others  r.  Harford  and  Others.  Exch.  of  Pleas.  June  26,  1841. — 
The  construction  of  the  specification  of  a  patent  belongs  to  the  Court,  and  not  to 
the  jury. — If  a  specification  contain  an  unti'ue  statement  in  a  material  circum- 
stance, of  such  a  nature  that,  if  litei'ally  acted  upon  by  a  competent  workman,  it 
would  mislead  him,  and  cause  the  experiment  to  fail,  the  specification  is  therefore 
bad,  and  the  patent  invalidated,  although  the  jui-y,  on  the  trial  of  an  action  for 
the  infringement  of  the  patent,  find  that  a  competent  workman,  acquainted  with 
the  subject,  would  not  be  misled  by  the  error,  but  would  correct  it  in  practice. — 
In  the  specification  of  a  patent,  the  title  of  which  was  "An  invention  for  the 
improved  application  of  air  to  produce  heat  in  fires,  forges,  and  furnaces,  where 
bellows  or  other  blowing  apparatus  are  required,"  the  mode  of  operation  was 
described  as  follows  : — "  A  blast  or  current  of  air  must  be  produced  by  bellows 
or  other  blowing  apparatus,  and  is  to  be  passed  from  the  bellows,  &c.,  into  an 
air-vessel  or  receptacle,  made  sufficiently  strong  to  endure  the  blast,  and  from 
that  vessel  or  receptacle,  by  means  of  a  tube,  pipe,  or  aperture,  into  the  fire,  &c. 
The  vessel  or  receptacle  must  be  air-tight  or  nearly  so,  except  the  apertures  for 
the  admission  and  emission  of  air,  and  at  the  commencement  and  during  the 
continuance  of  the  blast,  must  be  kept  ai'tificially  heated  to  a  considerable 
temperature."  After  giving  directions  as  to  the  materials  and  dimensions  of  the 
vessel,  the  specification  proceeded  to  state,  "  The  form  or  shape  of  the  vessel  or 
receptacle  is  immaterial  to  the  effect,  and  may  be  adapted  to  the  local  circum- 
stances or  situation."  In  other  parts  of  the  specification,  the  same  language  was 
used  with  reference  to  the  ultimate  beneficial  effect  upon  the  furnace,  &c. : — Held, 
that  such  was  the  reasonable  construction  of  the  above  clause  also,  and  not  that 
the  form  or  shape  of  the  vessel  was  immaterial  to  the  effect  of  heating  the  air 
within  it. — Held,  also,  that  the  title  of  the  patent  was  not  incon.sistent  with  the 
specification,  but  that  the  invention  of  applying  to  fires,  &c.,  air  heated  in  the 
manner  therein  stated,  might  be  described  as  an  "improved  application  of  air." — 
Held,  also,  that  in  this  specification  the  plaintiff  did  not  claim  a  patent  for  a 
mere  principle,  but  for  a  mode  of  applying  a  well-known  principle,  viz.  the  heating 
of  air,  by  means  of  a  mechanical  apparatus  to  fires  an<l  furnaces. — If  the  notice 
of  objections,  delivered  by  a  defendant  with  his  pleas  in  an  action  for  the 
infringement  of  a  patent,  pursuant  to  the  stat.  5  efe  6  Will.  4,  c.  83,  s.  5,  be  not 
sufficiently  specific,  the  plaintiff"'s  course  is  to  apply  to  a  judge  at  chambers  for 
an  order  for  the  delivery  of  a  more  specific  notice ;  but  if  he  omit  to  do  so,  he 
cannot  object  to  the  generality  of  the  notice  at  the  trial :  the  only  question  then 
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is,  whether  the  notice  is  sufficiently  large  to  include  the  objections  relied  on  b\- 
the  defendant. 

[S.  C.  1  Webst.  P.  E.  295.     Referred  to,  Plimpton  v.  Makolmsm,  1876,  3  Ch.  D.  582.] 

This  was  an  action  on  the  case  for  the  infringement  of  a  patent,  dated  11th 
September,  1828,  granted  to  the  plaintifl'  James  Beaumont  Xeilson  for  a  term  of 
fourteen  years,  the  title  of  which  was  "An  invention  for  the  improved  application  of 
air  to  produce  heat  in  fires,  forges,  and  furnaces,  where  bellows  or  other  blowing 
apparatus  are  required." 

[807]  The  defendants  pleaded  not  guilty,  and  also  several  special  pleas,  of  which 
the  fourth  only  is  material  to  this  report.  In  that  plea  the  defendants  set  out  the 
specification  of  the  invention  enrolled  by  the  plaintifi'  Neilson,  as  follows : 

"  I,  James  Beaumont  Neilson,  do  hereby  declare,  that  the  nature  of  my  said 
invention  for  the  improved  application  of  air  to  produce  heat  in  fires,  forges,  and 
furnaces,  where  bellows  or  other  blowing  apparatus  are  required,  and  the  manner  in 
which  the  same  is  to  be  performed,  is  particularly  described  and  ascertained  as  follows  : 
that  is  to  say  : — A  blast  or  current  of  air  must  be  produced  by  bellows  or  other  blow- 
ing apparatus,  in  the  ordinary  way,  to  which  mode  of  producing  the  blast  or  current 
of  air  this  patent  is  not  intended  to  extend.  The  blast  or  current  of  air  so  produced 
is  to  be  passed  from  the  bellows  or  blowing  apparatus  into  an  air-vessel  or  receptacle, 
made  sutticiently  strong  to  endure  the  blast,  and  from  that  vessel  or  receptacle,  by 
means  of  a  tube,  pipe,  or  aperture,  into  the  fire,  forge,  or  furnace.  The  vessel  or 
receptacle  must  be  air-tight,  or  nearly  so,  except  the  apertures  for  the  admission  and 
emission  of  the  air;  and  at  the  commencement  and  during  the  continuance  of  the 
blast,  it  must  be  kept  artificially  heated  to  a  considerable  temperature.  It  is  better 
that  the  temperature  be  kept  to  a  red  heat,  or  nearly  so  ;  but  so  high  a  temperature 
is  not  absolutely  necessary  to  produce  a  beneficial  eti'ect.  The  air-vessel  or  receptacle 
may  be  conveniently  made  of  iron,  but  as  the  eft'ect  does  not  depend  upon  the  nature 
of  the  material,  other  metals  or  convenient  materials  may  be  used.  The  size  of  the 
air-vessel  must  depend  upon  the  blast,  and  upon  the  heat  necessarj'  to  be  produced. 
For  an  ordinary  smith's  fire  or  forge,  an  air-vessel  or  receptacle  capable  of  containing 
1200  cubic  inches  will  be  of  proper  dimensions  ;  and  for  a  cupola  of  the  usual  size  for 
cast-iron  founders,  an  air-vessel  capable  of  containing  10,000  cubic  inches  will  be  of  a 
proper  size.  For  fires,  forges,  or  furnaces  [808]  upon  a  greater  scale,  such  as  blast 
furnaces  for  smelting  iron,  and  large  castiron  founders'  cupolas,  air-vessels  of  pro- 
portionably  increased  dimensions  and  numbers  are  to  be  employed.  The  form  or 
shape  of  the  vessel  or  receptacle  is  immaterial  to  the  efl'ect,  and  may  be  adapted  to 
the  local  circumstances  or  situation.  The  air-vessel  maj'  generally  be  conveniently 
heated  by  a  fire  distinct  from  the  fire  to  be  aftected  by  the  blast  or  current  of  air  ; 
and  generally,  it  will  be  better  that  the  air-vessel,  and  the  fire  by  which  it  is  heated, 
should  be  inclosed  in  brick-work  or  masonry,  through  which  the  pipes  or  tubes 
connected  with  the  air-vessel  should  pass.  The  manner  of  applying  the  heat  to  the 
air-vessel  is,  however,  immaterial  to  the  effect,  if  it  be  kept  at  a  proper  temperature. 
In  witness  whereof,"  &c. 

The  plea  then  alleged,  that  the  plaintiff",  J.  B.  Neilson,  did  not,  by  the  said 
instrument  in  writing  under  his  hand  and  seal,  at  any  time  within  six  calendar  months 
after  the  date  of  the  said  letters-patent,  particularly  describe  and  ascertain  the  nature 
of  his  said  invention,  and  in  what  manner  the  same  was  to  be  performed,  and  by 
reason  thereof  the  said  letters-patent  were  and  are  wholly  void. 

1  he  defendants  delivered  with  their  pleas,  pursuant  to  the  stat.  5  &  6  AV'ill  4, 
c.  83,  s.  5,  the  following  notice  of  objections  to  the  validity  of  the  patent:  — 

"The  defendants  in  this  action,  besides  denying  that  they  have  infringed  the 
patent  in  the  declaration  mentioned,  intend,  at  the  trial  of  this  cause,  to  rely  on  the 
following  objections,  that  is  to  saj' : — that  the  alleged  invention  is  not  the  subject  of 
a  patent,  because  it  claims  a  principle  :  that  the  terms  in  which  the  subject  of  the 
patent  is  described,  viz.  'an  invention  for  the  improved  application  of  air  to  produce 
heat  in  fires,  forges,  and  furnaces,  where  bellows  and  other  blowing  apparatus  are 
required,'  are  ambiguous,  and  it  is  doubtful  whether  the  patent  is  for  the  invention 
of  the  appliation  of  hot  air,  or  only  for  an  improved  mode  of  applying  hot  air:  that 
the  said  J.  B.  Xeil-[809]  son  is  not  the  first  and  true  inventor  of  the  said  supposed 
invention,  and  that  the  said  supposed  invention  was  publicly  used  and  put  in  practice 
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before  the  granting  of  the  said  letters  patent.  [Here  followed  a  statement  of  the 
facts  on  which  the  defendants  relied  as  shewing  that  the  invention  was  not  new.] 
The  defendants  further  contend  that  the  said  patent  is  void,  because  no  sufficient 
specification  of  the  said  invention  has  been  inrolled  in  conformity  with  the  provisions 
of  the  said  letters-patent  in  that  behalf :  that  the  description  of  the  apparatus  to  be 
applied  is  so  defective,  that  no  workman  of  ordinary  skill  would  be  able  to  manu- 
facture the  said  apparatus,  merely  bj'  reading  the  said  specification  :  that  the  said 
specification  is  calculated  to  deceive :  that  the  mode  of  applving  hot  air  by  means  of 
an  air-vessel  or  receptacle,  which  is  vaguely  described  in  the  said  specification,  is 
substantially  the  mode  or  apparatus  for  which  Mr.  Botfield  had  previously  obtained 
his  patent :  that  the  said  specification,  so  far  as  it  can  be  understood  as  descriptive  of 
an  apparatus  for  forming  and  supplying  hot  air,  describes  an  apparatus  which  does  not 
answer  the  purpose  :  that  the  said  specification  is  invalid  on  account  of  its  general 
vagueness  :  that  the  said  specification  is  defective,  inasmuch  as  it  does  not  describe 
the  kind  of  furnace  to  which  the  said  invention  is  applicable,  and  it  is  not  applicable 
to  all  kinds  of  furnaces  :  that  the  apparatus  described  in  the  said  specification  to  be 
employed  for  the  purpo.se  of  heating  air  is  so  defective,  that  it  is  incapable  of  produc- 
ing any  beneficial  eftect  in  the  blast  furnace  :  that  the  apparatus  used  by  the  defendants 
is  wholly  difterent  from  that  described  in  the  specification,  and  upon  a  difterent 
principle  ;  and  it  was  invented  at  the  Calder  iron  works,  and  other  iron  works  near 
Glasgow  in  Scotland  ;  and  by  John  Jefiries  and  J.  Patten,  at  the  Grove  iron-foundry, 
in  the  borough  of  Southwark,  and  not  by  the  said  J.  B.  Neilson  :  that,  if  the  said 
apparatus  described  by  the  .said  J.  B.  Neilson  in  his  specification  could  be  made  [810] 
to  raise  the  atmospheric  air  to  a  sufiicient  degree  of  heat,  it  could  not  be  used  without 
a  water  twyre  for  introducing  the  hot  air  into  the  blast  furnace :  that  the  apparatus 
which  the  defendants  do  use,  and  any  other  apparatus  which  would  be  capable  of 
raising  the  atmosphere  to  a  sufficient  degree  of  heat,  could  not  be  applied  to  the  blast 
furnace  without  the  use  of  a  water  twyre  :  that  it  is  alleged  in  the  said  specification, 
'that  the  size  of  the  air-vessel  must  depend  upon  the  blast,  and  on  the  heat  necessary 
to  be  produced  :  that  for  an  ordinary  smith's  fire  or  forge,  an  air-vessel  or  receptacle 
capable  of  containing  1200  cubic  inches  will  be  of  proper  dimensions,  and  for  a  cupola 
of  the  usual  size  for  cast-iron  founders,  an  air-vessel  capable  of  containing  10,000  cubic 
inches  will  be  of  a  proper  size  ;  for  fires,  forges,  and  furnaces  upon  a  greater  scale, 
such  as  blast  furnaces  for  smelting  iron,  or  large  cast-iron  founders'  cupolas,  air-vessels 
of  proportionably  increased  dimensions  and  numbers  will  be  required  ; '  whereas,  in 
order  to  produce  the  eftect  required,  the  heating  apparatus  ought  to  be  made  of 
such  a  construction,  that  the  surface  exposed  to  the  action  of  the  heat  should  be  in 
proportion  to  the  quantity  of  air  required  to  be  heated,  and  that  instead  of  the  vessel 
or  receptacle  being  enlarged  when  a  greater  quantity  of  heat  is  required,  the  heating 
apparatus  must  be  reduced  in  size,  and  the  furnace  increased  in  extent,  so  as  to  obtain 
the  maximum  of  heating  surface  in  proportion  to  the  quantity  of  heated  air  required: 
that  it  is  therein  alleged,  that  '  the  air-vessel  or  receptacle  mav  be  conveniently  made 
of  iron  ;  but  as  the  eftect  does  not  depend  upon  the  nature  of  the  material,  other 
metal  or  materials  may  be  used  ; '  whereas  in  fact  no  other  metal  can  be  used  which 
will  eftect  the  desired  object  so  well,  and  at  such  small  expense,  as  iron  :  also,  that  the 
sizes  and  proportions  of  the  air-vessels  mentioned  in  the  specification  render  the 
alleged  invention  comparatively  inoperative  and  useless.  The  defendants  further 
object,  that  the  said  invention,  as  described  [811]  in  the  said  specification,  is  of  no  public 
use  or  benefit ;  that  the  heated  air  cannot  be  introduced  into  the  smelting  furnaces  by 
a  simple  pipe,  as  mentioned  in  the  said  specification." 

The  plaintifts  replied  to  the  fourth  plea,  that  the  said  plaintiff'  J.  B.  Neilson  did, 
by  the  .said  instrument  in  writing  under  his  hand  and  seal,  within  six  calendar  months 
after  the  date  of  the  said  letters-patent,  paiticularly  describe  and  ascertain  the  nature 
of  his  said  invention,  and  in  what  manner  the  same  was  to  be  performed  : — on  which 
issue  was  joined. 

The  cause  was  tried  before  Parke,  B.,  at  the  Middlesex  sittings  in  last  Easter 
Term.  It  was  contended  for  the  plaintifts,  that  the  specification  was  sufficiently 
accurate  and  unambiguous,  and  that  the  words — "the  form  or  shape  of  the  ve.ssel  or 
receptacle  is  immaterial  to  the  eftect,  and  may  be  adapted  to  the  local  circumstances 
and  situation  "  did  not  mean  that  the  form  or  shape  of  the  vessel  was  immaterial  to 
the  heating  of  the  air,  but  that,  provided  the  air  were  heated  to  a  proper  temperature, 
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the  form  or  shape  of  the  vessel  in  which  it  was  heated  was  immaterial  for  the  pro- 
ducing a  benehcial  effect  on  the  fire,  forge,  or  furnace.  Secondly,  it  was  contended 
that  the  construction  of  the  specification  was  a  matter  for  the  jury,  and  not  for  the 
Court :  and  thirdly,  that  the  defendants  were  not  at  liberty  to  object  to  the  sufficiency 
of  the  specification  in  this  respect,  on  the  ground  that  they  had  not  stated  the  objec- 
tion with  sufficient  precision,  in  the  notice  of  objections  delivered  pursuant  to  the 
statute.  For  the  defendants  it  was  insisted,  that  the  notice  was  sufficiently  precise, 
and  that,  at  all  events,  it  was  too  late  to  object  at  the  trial  that  it  was  aml)iguous, 
but  that  the  plaintiffs,  if  it  was  not  satisfactory,  ought  to  have  ol)tained  a  Judge's 
order  for  the  delivery  of  a  better  notice  of  objections  ;  and  further,  that,  upon  the 
proper  construction  of  the  specification,  the  statement  as  to  the  form  or  shape  of  the 
vessel  [812]  meant  that  the  form  or  shape  was  immaterial  to  the  efi'ect  of  heating 
the  air  therein.  The  learned  Judge  was  of  opinion  that  the  specification  must  be 
construed  by  the  Court,  and  thought  that  its  proper  con.struetion  was  as  contended 
for  by  the  defendants ;  and  he  submitted  to  the  jury  the  following  questions : — 
First,  whether  a  person  of  common  understanding  and  ordinary  skill,  and  knowledge 
of  the  subject  of  the  old  blowing  apparatus,  could,  from  this  specification,  construct 
an  apparatus  capable  of  producing  a  beneficial  efi'ect ;  secondly,  the  like  question  as 
to  a  person  acquainted  with  the  heating  apparatus  ;  thirdly,  whether  the  shape  and 
form  of  the  vessel  was  material  to  the  eftect  of  heating  the  air.  The  jury  answered 
all  these  questions  in  the  affirmative.  The  learned  Judge,  at  the  request  of  the 
defendants'  counsel,  then  put  to  the  jury  these  questions  also : — First,  whether  a 
person  of  ordinary  capacity  and  skill,  and  acquainted  with  the  blowing  apparatus, 
would  be  able  to  correct  the  error  in  the  specification  as  to  the  form  and  shape  of  the 
vessel;  secondly,  the  like  question  as  to  a  person  acquainted  with  the  heating  apparatus. 
The  jury  answered,  that  such  a  person  would  not  be  misled  by  the  mis-statement  in 
the  specification. 

The  verdict  was  thereupon  entered,  under  his  Lordship's  direction,  for  the  defen- 
dants on  the  fourth  issue,  and  for  the  plaintifl's  on  the  other  issues  :  and  leave  was 
given  to  the  plaintifts  to  move  to  enter  a  verdict  for  them  on  the  fourth  i.ssue  also. 

Sir  W.  W.  Follett  having  obtained  a  rule  nisi  accordingly,  citing  BouUon  v.  Bull 
(2  H.  Bl.  463),  and  Hill  v.  Thompson  (3  Meriv.  630). 

The  Attorney-General,  Sir  F.  Pollock,  R.  V.  Richards,  Monteith,  and  Hugh  Hill, 
shewed  cause  in  Trinity  Term  (June  9).  The  first  objection  made  on  the  part  of 
[813]  the  plaintifl's  is,  that  the  defendants  have  not  complied  with  the  statute  5  &  6 
Will.  4,  c.  83,  s.  5,  by  delivering  a  notice  of  objections  sufficiently  specific  to  enable 
them  to  insist  on  the  objection  taken  to  the  specification.  That  section  of  the  statute 
enacts,  "that  in  any  action  brought  against  any  person  for  infringing  any  letters- 
patent,  the  defendant,  on  pleading  thereto,  shall  give  to  the  plaintiff,  and  in  any  scire 
facias  to  repeal  such  letters-patent,  the  plaintitt'  shall  file  with  his  declaration,  a  notice 
of  any  objections  on  which  he  means  to  rely  at  the  trial  of  such  action  ;  and  no  objec- 
tion shall  be  allowed  to  be  made  in  behalf  of  such  defendant  or  plaintitt'  respectively 
at  such  trial,  unless  he  prove  the  objections  stated  in  such  notice  :  provided  always, 
that  it  shall  and  may  be  lawful  for  any  Judge  at  chambers,  on  summons  received  by 
such  defendant  or  plaintifif,  or  such  plaintiff  or  defendant  respectively,  to  shew  cause 
why  he  should  not  be  allowed  to  offer  other  objections,  whereof  notice  shall  not  have 
been  given  as  aforesaid,  to  give  leave  to  oHer  such  objections,  on  such  terms  as  to  such 
Judge  shall  seem  fit."  This  enactment  was  obviously  fi'amed  with  reference  to  the 
former  state  of  pleading,  befoie  the  new  rules,  when,  not  guilty  being  the  only  plea, 
great  ditticulty  and  hardship  was  thereby  thrown  on  ))laintitt's  in  actions  of  this  nature. 
In  Bulnoi.'!  v.  M^Kcn-k  (4  Bing.  N.  C.  127  ;  5  Scott,  419),  the  Court  of  Common  Pleas 
held  that,  independently  of  the  statute,  the  Court  has  a  right  to  direct  that  the  notice 
of  objections  shall  be  made  more  specific  ;  and  in  Finhcr  v.  Dcwkk  (4  Bing.  N.  C.  706  ; 
6  Scott,  587),  they  refused  to  set  aside  a  Judge's  order  for  the  delivery  of  more 
specific  particulars.  If,  therefore,  the  notice  in  the  present  case  was  in  too  general 
terms,  the  i)laintitt's'  proper  course  would  have  been  to  apply  to  a  Judge  for  a  more 
specific  statement  of  the  objections  ;  but  where  they  omit  to  do  so,  the  only  question 
at  the  trial  is,  whether  the  defendants  have  proved  the  objections  [814]  actually  stated 
in  this  notice;  and  it  is  too  late  then  to  object  that  it  is  too  general.  [Alderson,  B. 
The  question  at  the  trial  is  only  whether  the  terms  of  the  notice  are  sufficiently  large 
to  include  the  objection.] 
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Secondly,  the  specification  does  not  sufficiently  ascertain  and  describe  the  nature 
of  the  invention.  In  the  first  place,  the  title  of  the  invention — "  An  invention  for  the 
improved  application  of  air  to  produce  heat  in  fires,  &c.,  where  bellows  or  other 
blowing  apparatus  are  required " — is  ambiguous,  and  might  as  well  apply  to  a 
refrigerating  as  to  a  heating  apparatus.  The  patent  is  granted  for  an  improved 
application  of  air,  and  not  for  an  improvement  in  the  air  applied ;  whereas  the 
specification  proceeds  to  describe  an  apparatus  for  the  improvement  in  the  air  applied, 
and  not  an  improvement  in  the  mode  of  applying  it.  The  title  refers  to  air  in  its 
natural  state,  and  excludes  the  notion  of  any  process  of  heating  or  otherwise  improving 
it  before  its  application  :  the  specification  is  for  an  application  of  air  previously 
improved  by  heating.  [Lord  Abinger,  C.  B.  It  appears  to  us  that  the  title  is  not 
inconsistent  with  the  specification.  When  you  look  at  the  specification,  it  is  for  an 
improved  application  of  air,  by  making  it  pass  through  a  receptacle  in  which  it  is 
heated  before  its  application  to  the  fire.  It  is  hypercriticism  to  say  that  that  is 
not  an  improved  application  of  air,  but  an  application  of  improved  air.]  Then  with 
respect  to  the  directions  as  to  the  mode  of  carrying  the  invention  into  effect.  The 
only  direction  given  as  to  the  heating  vessel  is,  that  it  is  to  be  made  sufficiently 
strong  to  endure  the  blast,  and  air-tight  or  nearly  so,  and  to  be  kept  artificially  heated 
to  a  considerable  temperature.  With  respect  to  its  form  or  shape,  it  is  stated  that  that 
"  is  immaterial  to  the  effect,  and  may  be  adapted  to  the  local  circumstances  or  situa- 
tion." But  surely  it  was  essential  to  the  validity  of  the  patent,  that  the  specification 
should  state  what  should  be  the  form  or  shape  of  the  vessel.  If  the  plaintiff  did  not 
[815]  know  this,  he  had  not  perfected  his  invention.  He  had  no  right  to  take  out 
the  patent  for  a  general  notion  or  principle  existing  in  his  own  mind.  The  specifica- 
tion ought,  therefore,  to  have  stated  both  the  proper  dimensions  and  form  of  the  air- 
vessel.  Again,  it  is  clear,  upon  the  finding  of  the  jury,  that  the  form  and  shape  of 
the  vessel  is,  in  one  sense,  material  to  the  effect,  and  in  this  respect  the  specification 
is  untrue.  It  is  for  the  Court  to  put  a  construction  upon  the  specification,  as  upon 
any  other  written  instrument ;  and  it  is  submitted  that  the  true  construction  of  this 
part  of  it  is,  that  the  form  or  shape  of  the  air-vessel  is  immaterial  to  the  effect  to  be 
produced  therein — that  is,  to  the  production  of  the  requisite  degree  of  heat.  But  the 
jury  have  found  that  the  form  and  shape  of  the  vessel  are  material  to  that  effect. 
[Lord  Abinger,  C.  B.  Does  it  not  appear,  that  when  the  plaintiff  uses  the  word 
"effect,"  he  means  to  use  it  with  an  implied  condition  that  the  proper  temperature 
is  kept  up?  In  the  concluding  clause  of  the  specification,  it  clearly  means  the  eftect 
upon  the  furnace,  if  the  air  be  kept  at  a  proper  temperature.]  There  the  condition  is 
expressed ;  here  no  condition  is  hinted  at.  It  is  manifest  that  the  inventor  thought 
the  form  or  shape  of  the  vessel  was  immaterial  to  the  obtaining  of  the  requisite  degree 
of  heat ;  which  might  have  been  supposed  to  be  the  case,  until  after  the  contrary  was 
shewn  by  experiments.  He  had  evidently  not  made  any  sufficient  experiments  as  to 
the  degree  of  heat  necessary  to  be  produced,  and  was  ignorant  of  the  superiority  of 
one  form  of  vessel  over  another  in  producing  it.  He  speaks  of  the  vessel  in  this 
specification  in  terms  which  describe  a  single  open  space,  and  which  are  quite  inappli- 
cable to  a  vessel  consisting  (for  instance)  of  a  combination  of  tubes. (a)  It  is  plain  he 
had  never  acquired  the  information  necessary  to  enable  him  to  present  the  invention 
in  a  perfect  form  ;  but  the  specification  must  be  such  as  that  a  [816]  competent 
workman  can  follow  its  directions,  without  first  having  recourse  to  experiments  to 
ascertain  the  best  mode  of  carrying  it  into  eflect :  Bcr  v.  Wheeler  (2  B.  &  Aid.  345). 
[Parke,  B.  Is  there  any  case  in  which  a  patentee  has  been  allowed  to  correct  an 
error  in  the  specification  by  the  testimony  of  persons  of  ordinary  skill '  Alderson,  B  , 
referred  to  Blo.ram,  v.  Ehee  (1  C.  &  P.  .5-58).]  That  was  the  case  of  the  mere  use  of  a 
Gallicism,  in  employing  the  French  word  "  vice  "  to  mean  a  screw ;  and  besides,  by 
the  drawing  annexed  to  the  specification,  and  which  was  to  be  taken  as  part  of  it,  the 
ambiguity  was  fully  explained.  But  it  mav  further  be  observed,  that  in  this  specifi- 
cation the  word  "air"  never  is  the  nominative  case  at  all.  It  says,  that  "the  vessel 
must  be  air-tight  or  nearly  so,"  &c. ;  "  and  at  the  commencement  &c.  of  the  blast,  it 
(i.e.  the  vessel)  must  be  kept  artificially  heated,"  &e.  So,  when  it  states  that  "  it  is 
better  that  the  temperature  be  kept  to  a  red  heat,"  that  clearly  means  the  temperature 
of  the  vessel,  not  of  the  air  within  it.     The  grammatical  construction  of  the  clause 

(a)  The  vessel  employed  by  the  defendants  was  of  this  form. 
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in  question  therefore  is,  (if  an\'  condition  is  to  be  imported  into  it),  that  the  form 
or  shape  of  the  vessel  is  immaterial  to  the  effect,  provided  the  vessel  be  kept  to  the 
proper  degree  of  heat.  That  is  clearly  negatived  by  the  finding  of  the  jury.  Then, 
can  such  a  mis-statement  be  corrected  by  their  accompanying  finding,  that  a  competent 
workman  would  not  be  misled  by  it?  Surely  not.  The  rule  of  law  on  this  subject 
is  this  : — When  the  patentee  has  described  his  invention  in  such  terms  that  it  is  clear 
from  the  whole  of  the  specification  taken  together  what  he  meant  to  describe,  a  mere 
technical  misuse  of  language  will  not  vitiate  it — as  if  air  were  said  to  be  imponderable, 
or  sulphur  were  called  a  metiil.  But  when  he  deliberately  states  something  as  a  part 
of  the  process  or  materials  of  the  invention,  which  is  in  its  nature  material,  but  which 
[817]  on  bringing  it  into  use  turns  out  to  be  untrue  or  erroneous,  that  is  per  se  fatal 
to  the  patent,  and  cannot  be  corrected  by  the  experience  of  the  workmen  ;  for  that  is 
calling  in  another  party  to  perfect  the  invention  :  if  that  be  necessary,  the  patentee 
is  no  longer  the  inventor. 

On  the  same  daj'  (June  9;,  and  on  a  former  day  in  the  present  sittings  (June  18), 
Sir  W.  W.  Follett,  Kelly,  and  Butt,  were  heard  in  support  of  the  rule.  In  the 
first  place,  it  was  not  competent  to  the  defendants  to  raise  these  objections  to  the 
specification,  their  notice  of  objections  being  of  too  vague  and  general  a  nature  to  be 
a  sufficient  compliance  with  the  requisitions  of  the  statute.  The  only  clause  of  the 
notice  under  which  it  can  be  contended  that  the  particular  objections  now  taken  can 
be  included,  is  the  general  one,  "that  the  specification  is  calculated  to  deceive  :"  but 
the  notice  ought  to  be  sufficiently  precise  and  positive  in  its  terms,  distinctly  to  apprize 
the  plaintifi'  of  the  nature  of  the  specific  objections.  It  has  been  held  that  it  is  not 
enough  that  the  notice  be  a  mere  echo  of  the  plea,  but  that  it  must  give  more  specific 
information  than  is  given  by  a  plea  merely  denying  the  novelty  or  usefulness  of  the 
invention  :  Fifher  v.  Dcidck  (4  Bing.  N.  C.  706  ;  6  Scott,  .587).  The  statute  was 
passed  after  the  alterations  in  pleading  made  by  the  rules  of  H.  T.  4  Will.  4,  and 
it  must  be  assumed  that  the  legislature  were  fully  cognizant  of  the  efi'ect  of  those 
alterations,  and  did  not  think  that  a  special  plea  would  of  itself  furnish  sufficient 
notice  of  the  objections  intended  to  be  relied  upon.  If  so  indefinite  a  notice  as  this 
were  held  sufficient,  the  provisions  of  the  statute  would  be  rendered  altogether  nuga- 
tory. And  the  plaintiffs  were  at  liberty  to  object  to  its  insufficiency  at  the  trial,  and 
were  not  bound  to  aid  the  defendant  by  applying  to  have  it  made  more  specific.  In 
all  cases  where  [818]  notice  is  required  to  be  given  by  act  of  Parliament,  the  objection 
to  the  insufficiency  of  the  notice  is  properly  taken  at  the  trial :  as  in  the  case  of  a 
notice  to  dispute  bankruptcy,  and  of  notice  of  action  to  magistrates :  Trimlei/  v.  Umviii 
(6  B.  &  C.  .537),  Moon  v.  BujJtad  (7  C.  &  P.  11.5). 

Secondly,  the  plaintiffs  are  entitled,  upon  the  finding  of  the  jury  on  the  issue  as 
to  the  sufficiency  of  the  specification,  to  have  the  verdict  upon  that  issue  entered  for 
them.  It  has  been  suggested  that  this  is  a  patent  merely  for  a  principle  :  but  that 
is  not  so  ;  it  is  a  patent  for  the  mode  of  carrying  a  principle  into  eftect.  The  mode 
of  heating  air  and  increasing  combustion  was  known  before ;  this  patent  is  taken  out 
for  the  novel  application  of  air  so  heated  to  certain  useful  purposes — for  passing  the 
air  in  a  heated  state,  instead  of  a  cold  state  as  formerly,  into  furnaces ;  and  the  mode 
of  operation  is  by  interposing  a  closed  vessel,  exposed  to  heat,  between  the  blowing 
apparatus  and  the  furnace.  That  is  a  sufficiently  practical  discovery  to  be  the  subject 
of  a  patent,  according  to  all  the  authorities  :  Minter  v.  IFclh  (1  C.  M.  &  K.  505),  Hurn- 
blower  v.  Boulton  (8  T.  K.  98),  Webster  on  Patents,  p.  136.  Then  the  only  remaining 
question  is,  whether  there  is  anything  in  the  specification  to  render  the  patent  taken 
out  for  this  discovery  void.  Now,  the  jury  have  expressly  found  that  no  pcr.son 
acquainted  with  the  subject  could  bo  misled  by  the  supposed  error  in  the  specification 
as  to  the  form  and  shape  of  the  air-vessel :  yet  it  is  said  that  the  Court,  on  a  discussion 
upon  the  meaning  of  the  specification,  ought  to  take  that  question  upon  themselves, 
and  direct  a  new  trial.  But  it  is  submitted  that  the  intelligiliility  of  the  specification 
was  altogether  a  question  for  tlic  jury.  The  cjuestion  upon  this  issue  is,  whether  the 
specification  has  sufficiently  described  and  ascertained  the  invention  for  which  the 
patent  is  tiiken  out.  Surelj'  that  is  a  question  [819]  for  the  determination  of  the 
jury.  In  many  cases  the  construction  of  written  instruments  is  for  the  Court,  but 
not  in  such  a  case  as  this.  In  Hill  v.  ThoiKp^on  (3  Mcriv.  630),  Lord  Eldon  saj's  : 
"  The  utility  of  the  <liscovery,  the  intelligibility  of  the  description,  &c.,  are  all  of  them 
matter  of  fact  proper  for  a  jury."     The  question  in  effect  is,  whether  persons  of  com- 
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petent  skill  and  knowledge  can  work  under  the  specification  as  framed.  In  Boulfon 
V.  Bull  (2  H.  Bl  497),  Eyre,  C.  J.,  and  Rooke,  J.,  put  their  judgment  in  favour  of 
the  plaintiff  expressly  upon  the  ground  that  the  jury  had  found  that  a  workman  of 
competent  skill  could  execute  the  improvement  by  means  of  the  specification  ;  and 
on  the  same  ground  the  opinion  of  the  Judges  in  the  House  of  Lords  was  given  in 
favour  of  the  patent.  [Lord  Abinger,  C.  B.  It  appears  to  me  to  be  too  late  at  the 
present  dav  to  contend  that  it  is  not  for  the  Court  to  construe  the  specification,  like 
any  other  written  instrument.  Parke,  B.  It  was  expressly  held  in  Turner  v.  Winter 
(1  T.  K.  602),  that  a  patent  is  void  if  the  specification  is  ambiguous,  or  gives  direc- 
tions which  tend  to  mislead.  Alderson,  B.  In  Haniiar  v.  Flayne  (11  East,  101),  the 
Lord  Chancellor  sent  the  question,  whether  the  specification  gave  sufficient  informa- 
tion, to  a  Court  of  law  for  its  decision  ;  and  one  of  the  rules  laid  down  in  Rex  v. 
Arkwright  (Bull.  N.  P.  77)  is,  that  "if  the  specification  be  in  any  part  of  it  materially 
false  or  defective,"  the  patent  is  void.] 

At  all  events,  if  the  construction  be  for  the  Court,  the  finding  of  the  jury  is  most 
material  to  be  taken  into  consideration  by  the  Court.  1  hey  have  in  effect  negatived 
the  only  objection  on  w-hich  the  defendants  could  rely  at  the  trial,  and  fomid  that 
the  specification  was  not  calculated  to  deceive.  Now,  all  that  the  law  requires  is  that 
a  specification  should  contain  sufficient  information  to  enable  a  workman  of  competent 
skill  to  carry  the  pa-[820]-tent  into  effect;  Boulton  v.  Bull;  if  it  be  so,  and  if  that 
be  found  by  the  jury,  the  specification  is  sutticient  in  law,  notwithstanding  any 
particular  error  or  mis-statement.  If  the  patentee  sufficiently  describes  the  mode  of 
operation,  but  makes  a  mistake  in  a  matter  known  to  every  body  acquainted  with 
the  subject,  and  not  of  the  essence  of  the  invention,  such  a  mistake  does  not  invalidate 
the  patent.  [Parke,  B.  My  doubt  arose  from  this,  that  no  case  had  gone  so  far  as 
to  allow  a  manifest  error  to  be  corrected  by  parol  evidence  of  what  an  ordinary 
workman  of  competent  skill  would  be  able  to  do.]  There  is  no  case  in  which  the 
patent  has  on  the  ground  of  such  an  error  been  held  invalid,  after  the  finding  of  the 
jury  that  it  could  not  mislead.  The  only  question  is,  whether  on  the  whole  the 
inventor  has  given  sufficient  information  to  the  public  by  which  the  invention  can, 
on  the  expiration  of  the  term  for  which  the  patent  is  granted,  be  brought  into  public 
use  without  experiments  or  expense.  It  has  been  said  that  the  description  here  is 
applicable  only  to  a  vessel  consisting  of  one  open  space ;  but  that  is  not  so.  A  more 
correct  word  than  receptacle  could  not  have  been  used,  to  describe  a  vessel  which  is 
to  receive  and  heat  the  air ;  and  it  is  equally  applicable  to  a  vessel  consisting  of  an 
open  reservoir,  of  a  single  pipe,  or  of  a  sei'ies  of  tubes :  whatever  be  the  form,  it 
must  still  communicate  with  the  furnace  by  a  pipe,  tube,  or  aperture,  and  the 
description  in  the  specification  is  equally  appropriate.  Any  person  who  understands 
the  heating  of  air  would  know  how  to  enlarge  the  vessel  in  the  proper  way,  upon  the 
ordinary  principle  used  for  heating  air.  [Alderson,  B.  Then,  where  is  the  difference 
between  claiming  a  principle  which  is  to  be  carried  into  effect  in  any  way  you  will, 
and  claiming  a  mere  principle?  The  patentee  must  claim  some  specific  modus 
operandi.]  So  he  does  here, — namely,  to  heat  the  air  in  its  passage  from  the  blowing 
apparatus  to  the  furnace,  in  a  closed  vessel  placed  there  :  and  conceding  the  statement 
as  [821]  to  the  foim  and  shape  of  such  vessel  to  be  inaccurate,  the  verdict  of  the  jury 
has  cured  the  defect. 

But  further,  the  true  meaning  of  the  passage  is,  not  that  the  form  or  shape  of  the 
vessel  is  immaterial  to  the  heating  of  the  air,  but  that  it  is  immaterial  to  the  ultimate 
beneficial  efi'ect  upon  the  furnace — to  the  object  for  which  the  patent  is  taken  out. 
It  is  always  to  be  remembered,  that  the  patentee  was  not  taking  out  a  patent  for  a 
mode  of  heating  air  ;  he  assumes  that  every  workman  of  ordinary  skill  is  acquainted 
with  that  process.  He  therefore  does  not  intend  to  give  any  directions  on  that  head. 
He  does  not  mean  to  say  that  the  size  and  shape  of  the  vessel  are  immaterial  to  the 
effect  to  be  produced  upon  the  air  therein ;  but  that  the  party  may  use  any  ordinary 
form  of  vessel  he  pleases  in  which  to  heat  the  air,  and  provided  it  be  kept  at  a 
proper  temperature,  and  communicate  with  the  fui'nace  by  a  pipe,  tube,  or  aperture, 
it  will  be  the  .same  as  regards  the  effect  on  the  furnace.  Such  is  clearly  the  meaning 
of  the  word  effect  in  the  last  clause  of  the  specification,  and  there  can  be  no  reason 
for  supposing  that  it  was  intended  to  be  used  in  a  different  sense  here :  in  this  sense 
the  statement  is  perfectly  true.  If  the  air  be  heated  to  a  proper  temperature,  which 
the  party  knows  how  to  do  by  the  modes  already  in  use,  it  is  immaterial  to  the  effect 
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on  the  furnace  what  is  the  form  or  shape  of  the  vessel.  Throughout  the  specification, 
the  word  effect  (which  occurs  four  times)  is  used  in  this  same  sense.  The  passage 
has  the  same  meaning  as  if  it  had  contained  the  words,  "provided  the  vessel  be 
constructed  on  the  ordinary  principles  on  which  air  is  heated."  The  plaintiffs  contend, 
therefore,  either  that  there  is  no  error  in  the  specification  at  all ;  or,  if  there  is,  that 
the  finding  of  the  jury  has  remedied  it. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[822]  P.\KKE,  B.  In  the  case  of  NeiUon  v.  Harford,  at  the  request  of  my  Lord 
Abinger,  I  proceed  to  deliver  his  Lordship's  judgment,  and  that  of  the  rest  of  the 
Court,  on  this  question. 

We  have,  after  much  consideration,  and  not  without  some  doubt  and  hesitation, 
arrived  at  the  conclusion  that  the  present  rule  obtained  by  Sir  William  FoUett,  for 
entering  the  verdict  for  the  plaintiff  on  the  4th  issue,  should  be  made  absolute. 

Several  points  were  made  at  the  time  of  the  argument,  to  which  we  propose  very 
shortly  to  advert.  In  the  first  place,  it  was  contended  that  the  objection  to  the 
specification,  on  which  I  proceeded  at  the  trial,  was  not  sufficiently  raised  by  the 
notice  given  under  the  provisions  of  Lord  Brougham's  act ;  but  we  all  think  it  was. 
We  concur  with  the  opijiion  of  the  Court  of  Common  Pleas,  in  the  cases  cited  by 
Sir  William  Follett,  that  the  act  must  be  construed  to  mean  that  a  mere  copy  of  the 
pleas  will  not  be  a  sufficient  compliance  with  its  provisions.  It  was  passed  after  the 
new  rules  had  required  the  several  defences  to  be  pleaded,  and  must  therefore  be 
considered  as  having  intended  to  give  to  the  plaintiff"  some  additional  advantage 
beyond  the  information  which  the  record  would  give  him.  The  statute  did  not  mean 
to  say,  nor  do  we  think  that  the  Common  Pleas  meant  to  decide,  that  it  would  not 
be  sufficient  in  some  cases  to  give  notice  in  the  terms  of  the  plea  itself.  The  objection 
may  be  so  completely  and  so  fully  expanded  on  the  record,  that  a  mere  transcript  of 
the  plea  itself  may  be  sufficient ;  in  other  cases  the  plea  may  be  so  general  in  its 
language,  as  to  be  insufficient  as  a  notice,  if  transcribed  from  the  plea  merely.  Each 
case  must  depend  on  its  peculiar  circumstances.  But  at  Nisi  Prius,  we  think  the  only 
question  for  the  Judge  is,  whether  the  language  of  the  notice  fairly  includes  the 
objection  taken.  If  the  notice  be  too  general,  a  previous  application  must  be  made 
to  the  Court  or  a  Judge  at  Chambers  for  redress.  Here  the  [823]  language  of  the 
notice  was  very  general,  and  we  think  included  the  objection  relied  on. 

Then  we  come  to  the  question  itself,  which  depends  on  the  proper  construction  to 
be  put  on  the  specification.  It  was  contended  that  of  this  construction  the  jury  were 
to  judge.  We  are  clearly  of  a  different  opinion.  The  construction  of  all  written 
instruments  belongs  to  the  Court  alone,  whose  duty  it  is  to  construe  all  such  instru- 
ments, as  soon  as  the  true  meaning  of  the  words  in  which  they  are  couched,  and  the 
surrounding  circumstances,  if  any,  have  been  ascertained  as  facts  by  the  jury  :  and  it 
is  the  duty  of  the  jury  to  take  the  construction  from  the  Court,  either  absolutely,  if 
there  be  no  words  to  be  construed  as  words  of  art,  or  phrases  used  in  commerce,  and 
uo  surrounding  circumstances  to  be  ascertained  :  or  conditionally,  when  those  words 
or  circumstances  are  necessarily  referred  to  them.  Unless  this  were  so,  there  would 
be  no  certainty  in  the  law  ;  for  a  misconstruction  by  the  Court  is  the  proper  subject, 
by  means  of  a  bill  of  exceptions,  of  redress  in  a  Court  of  Error ;  but  a  misconstruction 
by  the  jury  cannot  be  set  right  at  all  eff'ectually.  Then,  taking  the  construction  of 
this  specification  on  ourselves,  as  we  are  bound  to  do,  it  becomes  necessary  to  examine 
what  the  nature  of  the  invention  is  which  the  plaintiff  has  disclosed  by  this  instrument. 
It  is  very  difficult  to  distinguish  it  from  the  specification  of  a  patent  for  a  principle, 
and  this  at  first  created  in  the  minds  of  some  of  the  Court  much  difficulty  ;  but,  after 
full  consideration,  we  think  that  the  plaintiff  does  not  merely  claim  a  principle,  l)ut  a 
machine  embodying  a  principle,  and  a  very  valuable  one.  We  think  the  case  must  be 
considered  as  if,  the  principle  being  well  known,  the  plaintiff'  had  first  invented  a  mode 
of  appl3nng  it  by  a  mechanical  apparatus  to  furnaces  ;  and  his  invention  then  consists 
in  this — the  interposing  a  receptacle  for  heated  air  between  the  blowing  apparatus 
and  the  furnace.  In  this  receptacle  he  directs  the  air  to  be  heated,  by  the  applica- 
[824]  tion  of  heat  externally  to  the  receptacle,  and  thus  he  accomplishes  the  object  of 
aj)plying  the  l)last,  which  before  was  of  cold  air,  in  a  heated  stiite  to  the  furnace. 

Now  in  this  specification,  after  stating  that  air  heated  up  to  a  red  heat  may  be 
used,  but  that  it  is  not  necessary  to  go  so  far  to  produce  a  beneficial  effect,  he  proceeds 
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to  state  that  the  size  of  the  receptacle  will  depend  on  the  blast  necessary  for  the 
furnace,  and  gives  directions  as  to  that ;  and  then  he  adds,  the  shape  of  the  receptacle 
"is  immaterial  to  the  eftect,  and  ma^-  be  adapted  to  local  circumstances."  It  is  this 
part  of  the  specification  which  has  raised  the  difficulty.  At  the  trial  I  construed  this 
passage  as  meaning  that  the  shape  was  immaterial  to  the  degree  of  effect  in  heating 
the  blast;  and  if  this  were  so,  the  jury  having,  by  their  finding,  negatived  the  truth 
and  accuracy  of  this  statement,  the  specification  would  be  bad,  as  containing  a  false 
statement  in  a  material  circumstance,  of  a  nature  that,  if  literally  acted  upon  by  a 
competent  workman,  it  would  mislead  him,  and  cause  the  experiment  to  fail.  Nor 
do  we  think  that  the  point  contended  for  bj'  Sir  W.  Follett,  that  if  a  man  acquainted 
with  the  process  of  heating  air  were  employed,  the  mis-statement  could  not  mislead 
him,  would  at  all  relieve  the  plaintiff"  from  the  difficulty  ;  for  this  would  be  to  support 
the  specification  by  a  fresh  invention  and  correction  by  a  scientific  person  ;  and  no 
authoiity  can  be  found  that,  in  such  a  ease,  a  specification  would  be  good.  To  be 
valid,  we  think  it  should  be  such  as,  if  fairly  followed  out  by  a  competent  w-orkman, 
without  invention  or  addition,  would  pi'oduce  the  machine  for  which  a  patent  is  taken 
out,  and  that  such  machine,  so  constructed,  must  be  one  beneficial  to  the  public. 

If,  therefore,  we  had  thought,  on  consideration,  that  the  construction  which  I  put 
on  this  clause  of  the  specification  was  the  true  one,  we  should  have  concluded  that  the 
patent  was  bad  ;  and  we  should  have  thought  that  the  verdict  should  remain  as  found 
by  the  jury  on  the  4th  issue.  But,  [825]  my  Lord  and  my  Brothers,  after  considei'able 
hesitation,  are  of  opinion  that  a  construction  may  reasonably  be  put  upon  this  clause 
which  will  support  the  patent ;  and  though  I  myself  still  entertain  great  doubt  whether 
such  is  the  true  construction,  I  am  not  prepared  to  say  that  it  is  not,  and  I  am  very 
glad  that,  in  so  meritorious  an  invention  as  this  is  admitted  to  be,  in  this  view  of  the 
case,  the  plaintiff'  will  not  be  deprived  of  his  reward. 

The  word  "etiect"  occurs  four  times  in  this  specification  ;  and  it  is  a  just  rule  of 
construction,  to  judge  of  the  meaning  of  a  particular  phrase  by  taking  the  whole 
instrument  together.  In  the  first  sentence,  the  patentee,  speaking  of  the  temperature 
being  so  high  as  that  of  a  red  heat,  adds,  "  that  so  high  a  temperature  is  not  absolutely 
necessary  to  produce  a  beneficial  effect ;  "  then  he  adds,  that  the  receptacle  may  be 
made  of  iron,  "  but  as  the  effect  does  not  depend  upon  the  nature  of  the  material, 
other  metals  or  convenient  materials  may  be  used."  Here  he  cannot  mean  that  all 
metals,  or  convenient  materials,  will  equally  be  heated  by  the  application  of  external 
fire,  for  some  heat  more  easily,  and  others  more  slowly  ;  but  he  means  that  the  quantity 
of  the  heated  air,  whether  heated  in  an  air-vessel  or  any  other  (if  heated  at  a  proper 
temperature),  will  not  materially  alter  the  beneficial  eftect  on  the  furnace  to  which  it 
is  applied.  "  EH'ect"  here,  then,  is  equivalent  to  a  beneficial  efTect ;  and  the  sense  of 
the  passage  is  this, — "  but  as  the  eftect,  to  be  a  beneficial  effect,  does  not  depend  on 
the  nature  of  the  material,"  and  so  forth.  The  same  is,  we  think,  obviously  the 
meaning  of  the  word  "  effect,"  in  the  concluding  sentence  of  the  specification — "  the 
manner  of  applying  the  heat  to  the  air-vessel  is,  however,  immaterial  to  the  effect,  if 
it  be  kept  at  a  pioper  temperature ;  '  in  other  words,  the  eftect  will  be  a  beneficial 
effect  on  the  furnace,  whatever  be  the  manner  in  which  you  apply  heat  to  the  air-vessel, 
provided  only  that  you  so  apply  it  as  to  raise  its  temperature  sufficiently.  Then  if 
[826]  so,  it  is  not  unreasonable,  we  think,  to  construe  the  word  "  effect,"  in  the 
sentence  on  which  this  question  turns,  in  a  similar  way,  and  to  hold  it  to  mean  an 
assertion  by  the  patentee,  that  though  the  size  of  the  vessel  must  be  regulated  as 
directed,  yet  the  shape  of  the  air-vessel  is  immaterial  to  the  effect ;  that  is  to  say,  any 
shape  will  produce  a  beneficial  effect,  and  may  be  adapted  to  local  circumstances. 
Now  if  this  be  so,  still  it  casts  upon  him  the  necessity  of  proving,  to  the  satisfaction 
of  the  jury,  that  any  shape  in  which  the  air-vessel  could  reasonably  be  expected  to  be 
made  by  a  competent  workman,  would  produce  a  beneficial  eftect,  and  be  a  valuable 
discovery.  On  the  present  occasion  we  are  bound,  as  to  this  point,  by  the  finding 
of  the  jury,  who  have  arrived  at  this  conclusion  of  fact;  and  if  they  are  right,  we 
think  the  verdict  was  not  correctly  entered  for  the  defendants  on  this  4th  issue,  but 
that  it  should  have  been  entered  for  the  plaintifts.  The  rule,  therefore,  must  be 
absolute. 

There  is  another  point  which  I  need  only  notice  shortly,  which  was  made  by  the 
Attorney-General,  as  to  the  title  of  the  patent.  He  contended  that  the  title  of  the 
patent  was  itself  defective,  and  did  not  agree  with  the  invention,  and  he  insisted  also 
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that  it  was  competent  to  raise  that  objection  upon  the  issue  raised  upon  the  4th  plea, 
ami  piobably  it  was.  But  we  have  already  intimated,  in  the  course  of  the  argument, 
that  we  thought  that  objection  was  not  well  founded.  The  title  of  the  patent  is  for 
the  improved  application  of  air.  Though  that  is  ambiguous,  it  is  sufficiently  explained 
by  the  specitication,  and  is  not  at  variance  with  it,  as  was  the  case  in  Hex  v.  IVheder. 
Rule  absolute. 

[827]  Salmon  axd  Another,  Assignees,  r.  Matthews.  Exch.  of  Pleas.  June  26, 
1841. — The  owner  of  a  house,  having  mortgaged  it  in  fee,  and  continuing  in 
possession  let  it  as  a  ready  furnished  house  to  the  defendant.  He  afterwards 
became  bankrupt,  and  then,  with  the  assent  of  his  assignees,  let  the  house  read}' 
furnished  to  the  defendant,  by  the  week,  who,  after  three  weeks'  occupation, 
received  notice  from  the  mortgagee  to  pay  rent  to  him  : — Held,  in  an  action 
brought  by  the  assignees  for  use  and  occupation  of  the  house  and  furniture,  that 
they  were  entitled  to  recover  for  the  use  of  the  furniture :  that  the  rent  of  the 
house  and  furniture  might  be  apportioned,  or  if  not,  that  upon  the  entry  of  the 
mortgagee  claiming  the  house,  and  having  no  interest  in  the  furniture,  a  new 
agreement  might  he  inferred  by  the  jury  to  take  the  house  at  a  reasonable  rent 
from  the  mortgagee,  and  to  pay  a  reasonable  amount  as  a  compensation  for  the 
use  of  the  furniture  to  the  assignees. 

[S.  C.  11  L.  J.  Ex.  59.] 

Assumpsit  by  the  assignees  of  a  bankrupt  for  the  use  and  occupation  of  a  house 
and  the  use  of  the  furniture. — Plea,  non  assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Spring  Assizes  for  the  county 
of  Warwick,  it  appeared  that  the  owner  of  the  house,  in  respect  of  which  this  action 
was  brought,  having  mortgaged  it  in  fee,  and  continuing  in  possession,  had  let  it  as  a 
ready  furnished  house  to  the  defendant.  He  afterwards  became  bankrupt,  and  then, 
with  the  assent  of  his  assignees,  let  the  house  ready  furnished,  by  the  week,  to  the 
defendant,  who,  after  three  weeks'  occupation,  received  notice  from  the  mortgagee  to 
pay  the  rent  to  him,  which  he  accordingly  did.  The  assignees  thereupon  brought 
the  present  action  for  the  use  and  occupation  of  the  house  and  furniture.  On  the  part 
of  the  plaintiffs  it  was  contended,  that  they  were  entitled  to  the  rent  of  both  the 
house  and  furniture ;  on  behalf  of  the  defendant  it  was  insisted,  that  the  rent  could 
not  be  apportioned,  and  that  the  mortgagee  had  a  right  to  the  whole  of  it,  and  there- 
fore that  the  plaintiffs  were  not  entitled  to  recover.  The  jury,  under  the  learned 
Judge's  direction,  returned  a  verdict  for  the  plaintiffs  for  the  amount  claimed  by  them 
in  respect  of  the  furniture,  leave  being  reserved  to  them  to  move  to  increase  the 
damages  by  the  amount  of  the  rent  of  the  house,  and  to  the  defendant  to  enter  a 
verdict  for  him,  if  the  Court  should  be  of  opinion  that  the  assignees  were  not  entitled 
to  recover  either  in  respect  of  the  house  or  the  furniture.  Kules  were  accordingly 
obtained  by  M.  1).  Hill  for  the  plaintitts,  and  Adams,  Serjt.,  for  the  defendant,  and 
both  rules  were  argued  in  last  Trinity  Term. 

[828]  Hill  and  W.  T.  S.  Daniell,  for  the  plaintiffs.  The  question  is,  whether  the 
tenant  was  justified  in  paying  to  the  mortgagee  the  whole  or  any  part  of  the  rent  of 
this  house  and  furniture.  It  is  submitted  that  he  was  not.  The  tenant  cannot  object 
to  the  title  of  the  person  under  whom  he  was  let  into  the  possession  of  the  premises. 
There  is,  however,  an  exception  to  that  rule  in  the  case  of  mortgagor  and  mortgagee, 
and  ill  those  cases  the  Courts  have  adopted  the  fiction  of  a  supposed  eviction  by  the 
mortgagee,  and  of  the  tenant  being  let  in  again  under  him  ;  but,  in  order  to  have 
that  effect,  there  must  be  not  only  notice  to  the  tenant  by  the  mortgagee,  but  a  com- 
pliance with  it  by  him,  and  payment  of  rent  to  the  mortgagee.  At  all  events,  the 
assignees  are  entitled  to  retain  their  verdict,  for  they  have  a  right  to  the  rent  arising 
out  of  the  fuiiiiture,  which  became  their  property  by  the  bankruptcy.  When  the 
tenant  paid  the  whole  rent  to  the  mortgagee,  the  mortgagor  might  justly  complain  he 
had  done  wrong.  If  an  ejectment  were  brought  bj'  the  mortgagee,  and  he  recovered, 
the  tenant  could  only  be  compelled  to  pay  the  rent  of  the  house,  as  the  mortgagee 
could  not  have  recovered  the  furniture,  which  belonged  to  the  assignees  of  the  mort- 
gagor. It  would  be  strange  indeed,  if  the  mortgagee,  by  ejecting  the  tenant,  would 
become  entitled  to  the  furniture  of  the  assignees.  [Aldeison,  B.  What  right  has  the 
defendant  to  use  the  furniture  without  paying  for  it  ?]     Undoubtedly  he  has  none.     In 
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Co.  Lit.  148  b.  it  is  said  : — "  Concerning  the  apportionment  of  rents,  there  is  a  difference 
between  a  grant  of  a  rent,  and  a  reservation  of  a  rent ;  for  if  a  man  be  seised  of  two 
acres  of  land,  of  one  in  fee-simple,  and  of  another  in  tail,  and  by  his  deed  grant  a 
rent  out  of  both  in  fee,  in  tail,  for  life,  &c.,  and  dieth,  the  land  intailed  is  discharged, 
and  the  land  in  fee-simple  remains  charged  with  the  whole  rent :  for  against  his  own 
grant,  he  shall  not  take  advantage  of  the  weakness  of  his  own  estate  in  part.  Bat  if 
he  make  a  gift  in  [829]  tail,  a  lease  for  life  or  for  years,  of  both  acres,  reserving  a  rent, 
the  donor  or  lessor  dieth,  the  issue  in  tail  avoideth  the  gift  or  lease,  the  rent  shall  be 
apportioned  ;  for  seeing  the  rent  is  reserved  out  of  and  for  the  whole  land,  it  is  reason 
that  when  part  is  evicted  by  an  elder  title,  that  the  donee  or  lessee  should  not  be 
charged  with  the  whole  rent,  but  that  it  should  be  apportioned  rateably  according  to 
the  value  of  the  land."  In  this  case  the  notice  given  by  the  mortgagee  to  the  defen- 
dant operated  as  an  eviction  by  title  paramount.  Smith  v.  Rahigh  (3  Camp.  513),  and 
Stakes  V.  Cooper  (id.  514,  note),  are  authorities  illustrating  the  same  doctrine.  In 
Neale  v.  M'Kenzie  (2  C.  M.  &  R.  84),  a  lessee  of  100  acres  of  land  for  one  year 
accepted  the  lease  and  entered  upon  the  land,  when  he  found  eight  acres  in  the 
possession  of  a  person  entitled  under  a  prior  lease  from  the  lessor,  and  that  person 
kept  possession  of  the  eight  acres  until  half  a-year's  rent  became  due,  and  excluded 
the  lessee  from  the  enjoyment  during  that  period,  the  lessee  continuing  in  possession 
of  the  remainder  ;  and  it  was  held  that  the  rent  was  apportionable,  and  that  the 
landlord  was  entitled  to  distrain  for  such  apportioned  rent.  It  is  true  that  decision 
was  reversed  in  the  Exchequer  Chamber  (1  M.  &  W.  747),  but  that  was  on  the  ground 
that  the  latter  demise  was  wholly  void  as  to  the  eight  acres  ;  but  if  it  had  been 
analogous  to  an  eviction  by  title  paramount,  it  was  admitted  that  the  rent  would  be 
apportionable.  In  Tomlinson  v.  Day  (5  Moore,  558  ;  2  Bro.  &  B.  680),  where  A.  took 
a  farm  under  an  agreement  from  B.  that  A.  should  have  the  exclusive  right  of  sporting 
over  the  manor  in  which  it  was  situate,  and  should  also  occupy  certain  glebe  land 
within  the  parish  ;  and  A.  entered  into  possession,  but  did  not  sign  the  agreement, 
and  it  appeared  that  B.  had  no  power  of  conferring  the  right  of  sporting,  nor  [830] 
could  he  procure  the  glebe  land  ;  it  was  held,  in  an  action  for  the  use  and  occupation 
of  the  farm,  that  evidence  was  inadmissible  to  shew  the  annual  value  of  the  land 
without  such  right,  which  might  be  ascertained  by  the  jury,  independently  of  the 
amount  of  the  rent  reserved  by  the  agreement. 

Adams,  Serjt.,  and  Mellor,  contra.  The  mortgagee  is  entitled  to  the  entire  rent. 
The  whole  of  the  rent  issues  out  of  the  house,  which  is  the  subject  of  demise,  and  not 
out  of  the  furniture,  which  is  a  mere  adjunct  to  it.  In  Newman  v.  Amlerton  (2  N.  R. 
224),  Sir  James  Mansfield,  C.  J.,  says,  "  It  must  occur  constantly  that  the  value  of 
demi.sed  premises  is  increased  by  the  goods  upon  the  premises,  and  yet  the  rent 
reserved  still  continues  to  issue  out  of  the  house  or  land,  and  not  out  of  the  goods,  for 
rent  cannot  issue  out  of  goods."  [Lord  Abinger,  C.  B.  It  is  true  that  rent  cannot 
issue  out  of  goods,  but  the  owner  of  them  may  let  them  out  to  a  person  at  an  agreed 
sum.]  If  in  circumstances  like  the  present,  rent  is  to  be  apportioned,  the  greatest 
inconveniences  will  arise.  Two  contracts  would  be  created,  one  with  the  mortgagee 
as  to  the  house,  and  the  other  with  the  mortgagor  as  to  the  furniture  ;  but  for  that 
there  is  no  authority.  The  furniture  becomes  of  less  value  by  time  and  use ;  and  it 
must  go  to  a  jury  to  find  the  value  of  the  furniture,  and  to  apportion  it.  The  tenant 
can  in  no  case  be  safe  in  paying  the  rent  of  the  furniture  to  the  mortgagor,  because  he 
cannot  know  what  it  is  :  he  is  therefore  liable  for  the  whole  rent  to  the  mortgagee, 
there  being  no  separate  contract  v^ith  the  mortgagor  as  to  the  furniture.  No  doubt, 
as  long  as  the  property  remains  unmortgaged,  the  landlord  might  distrain  for  the 
whole.  If  there  is  to  be  an  apportionment,  it  must  vary  according  to  the  time  when 
the  notice  is  given,  and  the  value  [831]  of  the  furniture.  [Lord  Abinger,  C.  B. 
Suppose  an  upholsterer,  who  is  directed  to  let  a  house,  were  to  put  furniture  into  it, 
and  let  the  whole  together  ]]  In  that  case  the  les.sor  would  be  entitled  to  the  rent  of 
the  whole.  The  rent  of  the  house  and  furniture  belongs  to  the  mortgagee,  for  it 
cannot  be  apportioned.  In  Rogers  v.  Humphreys  (4  Ad.  &  Ell.  299  ;  5  Nev.  &  M. 
511),  the  respective  rights  of  mortgagor  and  mortgagee  are  well  explained  by  Lord 
Denman,  C.  J  ,  in  delivering  the  judgment  of  the  Court.  In  Johnson,  v.  Jones  (9  Ad. 
&  Ell.  809;  1  Per.  &  D.  651),  where  to  an  avowry  for  rent  the  defendant  pleaded 
payment  of  it  to  a  mortgagee,  to  whom  the  premises  had  been  mortgaged  in  fee  before 
the  demise  to  the  plaintiff,  who  had  demanded  payment  from  the    plaintifl!',   and 
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threatened  to  put  the  law  in  force ;  it  was  held  that  such  a  plea  was  in  substance 
a  plea  of  payment,  and  not  of  eviction.  This  is  an  entire  rent  issuing  out  of  the 
land,  and  there  can  be  no  severance  in  respect  of  the  furniture.  In  FamnU  v. 
Dickenson  (6  B.  &  C.  251),  where,  in  debt  for  lent,  the  declaration  stated  a  demise  of 
a  messuage,  land,  and  premises,  with  the  appurtenances,  and  the  proof  was  of  a  demise 
of  the  messuage  and  land,  with  the  furniture,  utensils,  and  implements  ;  it  was  held, 
that  as  the  rent  issued  out  of  the  real  property,  and  not  out  of  the  furniture,  it  was 
suthcient  to  allege  and  prove  a  demise  of  the  real  property,  and  there  was  no  variance. 
In  Dyer,  212,  pi.  37,  the  lessor  demised  a  house,  with  divers  implements  contained  in 
it,  to  the  defendant,  and  afterwards  the  lessor  entered  and  ousted  the  defendant,  and 
enfeoffed  a  stranger  in  fee,  under  whom  the  lessee  entered  again,  and  then  the  heir  of 
the  feoffee  brought  an  action  against  him  for  the  rent :  it  was  held,  that  there  "  should 
be  of  no  apportionment  of  the  rent  in  that  case,  and  no  eviction  in  respect  of  the 
implements  by  title  paramount,"  but  that  the  rent  "  should  follow  the  reversion  of  the 
land,  which  is  the  more  worthy,  and  not  the  rever-[832]-sion  of  the  chattels."  So,  in 
Elliott  V.  Cole  (Cro.  Eliz.  255),  where  the  question  was,  "if  a  lease  be  made  of  lands 
and  goods,  rendering  rent,  if  the  land  be  evicted,  whether  all  the  rent  shall  be  gone, 
or  there  shall  be  an  apportionment  in  regard  of  the  goods,"  it  was  held,  that  "  there 
shall  be  no  apportionment,  for  the  rent  issueth  out  of  the  land,  and  follows  it." 
[Alderson,  B.  Here  a  party,  who  has  mortgaged  a  house,  lets  it,  together  with  the 
furniture  in  it,  to  a  tenant.  The  mortgagee  puts  an  end  to  the  contract  between  the 
mortgagor  and  the  tenant.  Then  the  tenant  is  bound  to  know  that  he  is  making  a 
new  contract  with  the  mortgagee,  and  ought  not  to  pay  the  whole  rent  to  him.  The 
owner  of  the  furniture  ought  not  to  be  prejudiced  by  the  contract  made  between  the 
tenant  and  the  mortgagee.  Lord  Abinger,  C.  B.  If  the  mortgagee  ejects  the  tenant 
for  nonpayment  of  the  rent,  and  brings  an  action  for  mesne  profits  against  him,  he 
cannot  recover  in  respect  of  the  furniture.  The  tenant,  on  receiving  notice  from  the 
mortgagee  to  pay  the  rent  to  him,  should  have  offered  to  pay  rent  for  the  house,  but 
should  have  refused  to  pay  for  the  furniture.]  In  Sixncer's  case  (5  Rep.  16),  it  was 
held,  that  where  a  house  and  land  are  demised  for  years,  with  a  stock  or  sum  of 
money,  rendering  rent,  the  rent  does  not  issue  out  of  the  stock  or  sum,  but  out  of  the 
land  only.  In  il'ahli  v.  I'emherton  (Selw.  N.  P.  613,  8th  ed.),  the  law  is  laid  down  in 
similar  terms. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  bv 

Alderson,  B.     In  this  case,  we  think  both  rules  ought  to  be  discharged. 

This  was  an  action  for  the  rent  of  a  ready  furnished  house.  The  house  had  been 
mortgaged  in  fee,  but  the  mortgagor  had  reni.-iined  in  possession,  and  had  let  the  [833] 
house  as  a  ready  furnished  house  to  the  defendant.  After  this  the  mortgagor  became 
bankrupt,  and  then,  by  the  assent  of  his  assignees,  let  the  house  by  the  week  to  the 
defendant.  After  three  weeks'  occupation,  the  mortgagee  gave  notice  to  the  tenant 
to  pay  the  rent  to  him  ;  and  it  was  paid.  The  present  action  was  brought  by  the 
assignees  of  the  bankrupt  to  recover  the  rent.  At  the  trial  the  jury,  by  the  direction 
of  Lord  Abinger,  found  a  verdict  for  the  plaintiff  for  £40,  being,  as  was  admitted,  a 
proper  verdict,  if  the  assignees  were  entitled  to  any  compensation  in  respect  of  the 
furniture  which  belonged  to  them. 

My  Brother  Adams,  on  behalf  of  the  defendant,  applied  for  leave  to  enter  a  verdict 
for  the  defendant,  on  the  ground  that,  under  this  letting,  the  mortgagee  was  entitled 
to  the  whole  rent.  On  the  other  hand,  Mr.  Hill  applied  to  increase  the  damages  to 
£82,  being  the  amount  of  the  whole  rent,  which,  as  he  contended,  belonged  to  the 
assignees  of  the  bankrupt. 

We  think  the  verdict  is  right:  for  either  the  rent  may  be  apportioned,  according 
to  the  case  of  Dulytofte  v.  Curteine  (Cro.  Jac.  453),  cited  by  Saunders,  in  his  argument 
in  the  Dean  and  Chapter  of  JVindKo)-  v.  Gover  (2  Saund.  303) ;  or,  if  not,  it  is  clear  that, 
upon  the  entry  of  the  mortgagee  claiming  the  house,  and  having  no  interest  in  the 
furniture,  a  new  agreement  may  l)e  inferred  bj'  the  jury  to  take  the  house  at  a  reason- 
able rent  from  the  mortgagee,  and  to  pay  a  reasonable  amount  as  a  compensation  for 
the  use  of  the  furniture  to  the  a.ssignees. 

If  so,  both  rules  are  to  be  discharged,  and  both  without  costs.  We  mention  this 
to  prevent  the  costs  of  these  rules  being  costs  in  the  cause,  which  would  not  be  just. 

liules  discharged. 
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[834]  HiGGiNS  AND  Others  v.  John  Senior.  Exch.  of  Pleas.  June  -26,  1841. — 
In  an  action  on  a  written  agreement,  purporting  ou  the  face  of  it  to  be  made  by 
the  defendant  and  subscribed  by  him  for  the  sale  and  delivery  by  him  of  goods 
above  the  value  of  £10,  it  is  not  competent  for  the  defendant  to  discharge  himself 
on  an  issue  ou  the  plea  of  non-assumpsit,  by  proving  that  the  agreement  was 
really  made  by  him  by  the  authority  of,  and  as  agent  for,  a  third  person,  and 
that  the  plaintiff  knew  those  facts  at  the  time  the  agreement  was  made  and 
signed. 

[S.  C.  11  L.  J.  Ex.  199.  Adopted,  Williamson  v.  Barton,  1861,  7  H.  &  N.  906  ;  Fisher 
v.  Marsh,  1865,  6  B.  &  S.  416;  Cropper  v.  Cook,  1868,  L.  R.  3  C.  P.  199;  Colder  y. 
Dubtll,  1871,  L.  K.  6  C.  P.  490 ;  Fleet  v.  Thurton.,  1871,  L.  R.  7  Q.  B.  131  ;  Arrratrong 
V.  Stokes,  1872,  L.  E.  7  Q.  B.  607;  Browning  v.  Provincial  Insurance  Company  of 
Canada,  1873,  L.  E.  5  P.  C.  273.  Distinguished,  Holding  v.  Elliott,  1860,  5  H. 
&N.  121.] 

Special  assumpsit,  to  recover  compensation  for  the  non-delivery  of  certain  quantities 
of  iron,  pursuant  to  agreement,  whereby  the  defendant  agreed  to  sell  to  the  plaintiffs, 
and  the  plaintiffs,  at  the  request  of  the  defendant,  then  agreed  to  buy  of  and  from  the 
defendant  a  certain  large  quantity  of  iron,  to  wit,  iVc. 

Pleas,  first,  that  the  defendant  did  not  promise  modo  et  forma ;  secondly,  that  the 
plaintiffs  did  not  agree  or  promise  modo  et  forma.     Issue  thereon. 

At  the  trial  before  Rolfe,  B.,  at  the  last  Liverpool  Assizes,  it  appeared  that  the 
plaintiffs  were  iron  merchants  at  Liverpool,  and  the  defendant  was  also  an  iron  merchant 
and  iron  commission  agent,  trading  there  in  the  name  of  John  Senior  &  Co.  On  the 
20th  of  July,  1840,  a  person  of  the  name  of  Mead,  who  was  employed  by  the  plaintiffs 
to  purchase  iron,  applied  to  \Yilliam  Senior,  a  brother  of  the  defendant  (and  who  was 
then  acting  for  him  in  his  absence  from  home),  to  know  if  he  sold  for  the  Varteg  Iron 
Company,  and  on  being  answered  in  the  affirmative.  Mead  said  he  had  a  large  order 
for  a  good  house  ;  but  William  Senior  then  declined  to  enter  into  any  contract  with 
him.  On  the  following  day,  however,  the  21st  of  July,  on  being  again  pressed  by 
Mead,  he  took  the  order,  and  Mead  went  to  his  office,  and  in  a  short  time  returned 
to  "William  Senior  at  the  defendant's  office,  and  delivered  to  him  the  following  bought 
note : — • 

"Liverpool,  21st  July,  1840. 

"  Bought  of  the  Varteg  Iron  Company,  per  John  Senior  &  Co. 

"  One  thousand  tons  of  good  merchantable  bar  iron  of  common  sizes,  of  flat, 
square,  and  round,  at  £6  per  ton — fi-ee  on  board  at  Newport,  less  five  per  cent,  for 
cash  [835]  payment,  on  receipt  of  invoice  and  bill  of  lading,  for  every  parcel  of  one 
hundied  tons  or  upwards. 

"  Two  hundred  tons  to  be  delivered  bj'  the  20th  August,  four  hundred  tons  in  all 
September,  and  the  remaining  four  hundred  tons  by  the  14th  October,  and  the  whole 
to  be  shipped  at  the  lowest  rate  of  freight  offering,  except  in  any  case  where  a  ship 
is  sent  expressly  for  a  cargo.  "  Sajiuel  Me.\d, 

"for  Messrs.  V.  Higgins  &  Sons, 
"  Iron  Merchants,  Liverpool." 

William  Senior  wrote  and  delivered  to  Mead  the  following  sold  note  : — 

"  Mr.  S.  Mead.  "Liverpool,  21st  July,  1840. 

"  We  have  this  day  sold,  through  you,  to  Messrs.  V.  Higgins  &  Sons,  one  thousand 
tons  of  Varteg,  or  other  merchantable  bar  iron  of  common  sizes,  of  flat,  square,  and 
round,  at  £6  per  ton,  free  on  board  at  Newport,  less  five  per  cent,  for  cash  payment, 
on  receipt  of  invoice  and  bill  of  lading  for  every  parcel  of  one  hundred  tons  or  upwards. 
Five  hundred  tons  to  be  delivered  by  the  20th  August,  four  hundred  tons  in  all 
September,  and  the  remaining  four  hundred  tons  by  the  14th  October,  and  the  whole 
to  be  shipped  at  the  lowest  rate  of  freight  offering,  except  in  any  case  where  a  ship 
is  sent  expressly  for  a  cargo. — We  are,  &c.  "John  Senior  &  Co. 

"William  Senior. 

"  Mr.  Mead  excludes  the  Measteg  iron. — W.  S." 
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The  plaintiffs  put  in  evidence  the  sold  note  only,  contending  that  that  was  the 
contract  i)et\veen  the  parties.  No  iron  ever  was  delivered,  though  frequent  applications 
were  made  to  the  defendant  to  deliver  it  according  to  the  contract,  both  b}-  letter  and 
otherwise.  Mead  was  called  [836]  a.s  a  witness  for  the  plaintiffs,  and  he  proved  that 
there  had  been  a  contract  made  out  for  Vartcg  iron  on  the  companj^'s  account,  which 
he  had  made  out,  but  that  William  Senior  gave  him  the  above  sold  note  instead  ;  and 
that  William  Senior  said  he  was  not  sure  that  he  could  deliver  the  whole  in  Yai'teg 
iron,  but  would  take  the  order  to  deliver  any  other  iron  as  good.  He  also  pi-oved  that 
it  was  a  common  occurrence  for  contracts  to  be  exchanged,  and  that  William  Senior 
said  the  one  he  gave  would  accord  more  with  his  brother's  views.  The  following 
letters  from  the  plaintiff's  to  the  defendant  were  given  in  evidence  by  machine  copies, 
a  notice  for  the  production  of  them  having  been  proved  : — 

"July  29th,  1840. 

"  Annexed  we  hand  you  specifications  for  part  of  our  contract,  made  by  Mr.  S.  Mead 
on  our  account,  which  we  wish  consigned  to  the  King's  dock  here,  freight  not  to 
exceed  7s.  per  ton  in  full." 

"3rd  August,  1840. 

"As  a  portion  of  our  contract  with  you  is  to  be  delivered  on  or  before  the  ■20th 
instant,  we  have  particularly  to  request  that  the  above  specifications  have  the  prece- 
dence ;  as  they  are  required  for  immediate  shipment,  let  them  be  quite  separate  and 
marked  with  white  paint  as  above  ;  and  be  pleased  to  instruct  the  captain  to  call  upon 
us  pievious  to  coming  into  dock,  as  he  will  have  to  go  alongside  a  vessel :  the  iron 
to  be  in  clean  blue  condition." 

"13th  August,  1840. 

"Annexed  we  hand  you  two  specifications  as  part  of  our  contract  on  the  21st  o' 
July,  1840,  and  we  shall  feel  obliged  by  your  having  them  immediately  shipped  at 
a  low  freight,  so  as  to  be  here  if  possible  within  three  weeks  from  this  date. 

"Please  to  inform  us  whether  your  friends  can  complete  the  specifications  within 
the  above  time." 

[837]  "20th  August,  1840. 

"  According  to  the  terms  of  our  contract  with  you,  you  are  bound  to  deliver  on 
or  before  this  day  to  oiu-  order  in  Newport,  200  tons  of  iron,  which  we  hope  has  been 
attended  to,  although  from  our  not  having  received  any  advice,  we  fear  the  contrary ; 
we  therefore  deem  it  necessary  to  inform  you,  should  the  terras  of  the  contract  not  be 
adhered  to,  we  shall  hold  you  responsible  for  any  loss  that  we  may  incur  thereby." 

No  answer  was  returned  to  any  of  the  above  letters. 

At  the  end  of  the  plaintiffs'  case,  Cresswell,  for  the  defendant,  submitted  that  the 
plaintiffs  were  bound  to  put  in  the  document  signed  by  Mead ;  that  the  plaintiffs' 
promise  was  proved  to  be  in  writing,  and  must  be  put  in.  It  was  answered  for  the 
plaintiffs,  that  the  paper  signed  by  the  defendant's  brother,  and  which  had  been 
substituted  for  the  other  at  his  request,  was  the  only  contract.  On  the  part  of  the 
defendant,  William  Senior  was  called,  who  proved  the  making  of  the  contract,  as  above 
stated,  with  Mead  ;  that  afterwaixls  Mead  bi-ought  the  bought  note  to  him,  and  that 
he  William  Senior  wrote  the  sold  note,  and  they  exchanged  the  one  for  the  other. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury,  said,  that  if  the  writing 
signed  by  William  Senior  was  the  contract,  the  defendant,  in  point  of  law,  was  liable, 
whether  he  intended  to  act  for  himself  or  the  company;  that  the  defendant  was 
notoriously  an  agent,  but  still  if  he  chose  to  sign  a  contract  in  his  own  name,  he  was 
responsible  ;  that  if  he  had  acted  as  agent,  not  having  authority  to  make  the  contract, 
he  was  liable  for  so  acting;  and  that  he  was  respon.sible  whether  the  party  knew  he 
so  acted  or  not ;  that  knowledge  made  no  dilferenee.  And  he  left  it  as  a  question  to 
the  jury,  whether  this  (viz.  the  sold  note)  was  a  contract  by  which  the  parties  intended 
to  be  bound,  or  whether  the  two  papers  constituted  the  contract.  If  the  latter,  the 
plaintiHs  were  not  entitled  to  recover,  but  [838]  if  the  former,  they  were.  The  jury 
found  for  the  plaintiffs,  with  Xl.'JOO  damages,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit.  Cresswell,  in  Easter  Term  last,  obtained  a  rule  accord- 
ingly, either  for  a  nonsuit  or  a  new  trial. 
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Dundas  and  Crompton,  in  Trinity  Term,  shewed  cause.  The  summing  up  of  the 
learned  Judge  was  quite  right.  The  defendant,  having  signed  the  contract  in  his 
own  name,  is  the  party  liable.  Joves  v.  Littkdale  (6  Ad.  &  Ell.  486  ;  1  Xev.  &  P.  677) 
and  Magee  v.  AtJdnsan  (2  M.  &  W.  440)  are  decisive  authorities  in  favour  of  the 
plaintiffs.  A  person  who  signs  a  contract  in  his  own  name  is  liable,  whether  he  is  in 
fact  an  agent  only  or  not,  or  known  to  be  so  to  the  other  contracting  party.  The 
parties  might  have  been  dealing  as  agents  for  the  company,  or  on  their  own  account ; 
it  must  rather  be  taken,  indeed,  that  they  were  not  dealing  as  agents,  because  the 
contract  was  for  iron  which  might  have  been  any  other  iron  than  Varteg.  But  if 
they  intended  to  act  as  agents,  they  have  signed  the  contract  in  their  own  name,  and 
are  therefore  liable  ;  and  it  is  not  competent  to  the  defendant  to  discharge  himself, 
b}'  shewing  that  the  agreement  was  really  made  by  him  as  agent  for  a  third  person, 
and  that  the  plaintiffs  were  aware  of  it  at  the  time.  For  the  purpose  of  charging  the 
principal,  it  may  be  shewn  that  the  person  who  made  the  contract  made  it  on  behalf 
of  the  principal ;  but  a  party  cannot  so  discharge  himself  from  liability  on  a  written 
contract,  on  the  face  of  which  he  appears  to  be  liable.  Sovxrby  v.  Buirher  (2  C.  &  M. 
371  ;  4  Tyrw.  320)  shews  that  that  would  be  no  defence  in  point  of  law,  and  would 
not  exonerate  the  agent.  But  Jones  v.  Litlledale  is  directly  in  point  There  Littledale 
&  Co.,  brokers  at  Liverpool,  sold  hemp  by  auction  at  their  rooms,  and  gave  an  invoice 
describing  the  [839]  goods  as  "  bought  of  J.  &  H.  Littledale,"  and  received  part  of 
the  price,  but  failed  to  deliver  the  goods ;  an  action  having  been  brought  against  them 
by  a  purchaser  for  the  non-delivery,  and  for  money  had  and  received,  it  was  held  that 
Littledale  &  Co.  had  made  themselves  responsible  as  sellers  by  the  invoice,  and  could 
not  defend  themselves  by  evidence  tending  to  shew  that  they  sold  as  agents,  and  had 
intimated  that  fact  before  and  at  the  time  of  the  sale.  There  cases  were  cited  to  shew 
that  parol  evidence  might  be  received  to  prove  who  was  the  real  principal ;  but 
Patteson,  J.,  interrupting  the  counsel  who  so  argued,  said,  "  Such  evidence  is  admissible 
to  charge  a  party  not  mentioned  in  the  invoice  ;  but  can  it  also  be  received  to  exonerate 
the  seller  named  in  the  invoice,  when  he  is  sued  as  such  1 "  and  the  Court  ultimately 
decided  in  the  negative.  Lord  Denman,  G.  J.,  in  delivering  the  judgment  of  the 
Court,  says,  "  There  is  no  doubt  that  evidence  is  admissible  on  behalf  of  one  of  the 
contracting  parties,  to  shew  that  the  other  was  agent  only,  though  contracting  in  his 
own  name,  and  so  to  fix  the  real  principal ;  but  it  is  clear,  that  if  the  agent  contracts 
in  such  a  form  as  to  make  himself  personally  responsible,  he  cannot  afterwards,  whether 
his  principal  were  or  were  not  known  at  the  time  of  the  contract,  relieve  himself  from 
that  responsibility."  There  the  purchasers  knew  that  Littledale  &  Co.  were  merely 
agents,  and  acting  as  such,  yet  thej^  were  held  liable.  So,  in  Magee  v.  Atkinson 
(2  M.  &  W.  440),  the  Judge  who  tried  the  cause  told  the  jur}'  that  if  the  defendant 
(a  broker)  entered  into  a  written  contract  in  his  own  name,  he  could  not  afterwards 
set  up  that  he  was  acting  as  broker  mereh' ;  and  that,  although  known  to  be  a  broker, 
if  he  signed  the  contract  in  his  own  name,  he  was  liable ;  and  that  direction  was  held 
to  be  a  proper  one.  JrUson  v.  Hart  (7  Taunt.  29-5)  is  also  an  authority  in  favour  of 
the  plaintifl's,  although,  as  [840]  is  observed  by  Mr.  Smith,  in  his  Leading  Cases 
(vol.  ii.  p.  224),  that  case  "has  occasioned  some  confusion,  arising  mainly  fiom  the 
too  great  generality  of  the  marginal  note,  in  which  it  is  broadly  stated,  that  '  the 
Statute  of  Frauds  does  not  exclude  parol  evidence  that  a  contract  for  the  sale  of  goods, 
purporting  to  have  been  made  between  A.  the  seller,  and  B.  the  buyer,  was,  on  B.'s 
part,  made  by  him  only  as  agent  for  C  On  examination,  however,  it  will  be  found 
to  be  no  direct  authority  as  to  the  admissibility  of  the  evidence  in  any  case;  and  so 
far  as  it  is  of  weight  upon  this  subject,  it  will  be  found  to  support  only  the  second  of 
the  two  propositions  above  submitted,  namely,  that  the  parol  evidence  may  be  admitted 
to  chaige  the  principal,  though  not  to  discharge  the  agent."  And  he  shews  clearly 
that  the  case  turned  altogether  upon  the  proof  of  fraud.  In  Story  on  Agency,  s.  269, 
it  is  laid  down  as  a  rule,  that  "a  person  contracting  as  agent  will  be  personally  liable, 
whether  he  is  known  to  be  an  agent  or  not,  in  all  cases  where  he  makes  the  contract 
in  his  own  name,  or  voluntariJv  incurs  a  personal  responsibilitj',  either  express  or 
implied  : "  and  many  instances  are  given,  and  authorities  cited,  in  support  of  that 
proposition  (see  pp.  230  to  235).  Then  the  very  same  case  as  the  present  is  put  in 
s.  270: — "The  doctrine  may  be  further  illustrated  in  cases  where  there  is  a  written 
contract,  purporting  to  be  made  between  one  person  as  buyer,  and  another  as  seller. 
Thus,  for  example,  if  an  invoice,  or  a  sold  note,  should  describe  the  goods  sold  as 
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'bought  of  A.  B.,'  as  seller,  and  it  should  be  signed  by  him,  be  would  be  held  to  be 
an  itnmediate  part\-  to  the  contract,  and  liable,  as  such,  for  the  delivery  of  the  goods 
to  the  buyer,  notwithstanding  he  might  have  sold  the  goods  as  the  agent  of  the  owner, 
and  have  made  known  that  fact  to  the  buyer  before  or  at  the  time  of  the  sale.  For, 
if  the  agent  contracts  in  [841]  such  a  form  as  to  make  himself  personally  responsible, 
he  cannot  afterwards,  whether  his  principal  were  or  were  not  known  at  the  time  of 
the  contract,  relieve  himself  from  that  responsibility ;  and  in  the  case  put,  by  the  very 
form  of  the  contract,  the  agent  represents  himself  to  be  the  seller,  and  thereby,  as 
between  himself  and  the  buyer,  he  binds  himself  by  that  representation  as  a  contracting 
party.'  Wherever,  therefore,  a  party  has  entered  into  a  written  contract  in  his  own 
name,  parol  evidence  cannot  be  let  in  to  alter  it,  and  to  discharge  him  from  the 
responsibility  he  has  thereby  incurred. 

Cresswell,  John  Henderson,  and  R.  Denman,  in  support  of  the  rule.  The  true 
point  in  this  case  is,  whether  by  parol  the  agreement  can  be  pointed  to  the  true  party 
who  made  it  by  his  agent.  Jone<  v.  LitthdaU  and  Mar/ee  v.  AtHiu^on  have  been  cited 
as  authorities  in  favour  of  the  plaintiffs.  But  the  former  ca.se  was  put  on  the  ground 
that  the  defendants  had  insisted  on  being  treated  as  principals,  in  order  to  secure  the 
passing  of  the  money  through  their  hands,  and  to  prevent  its  being  paid  to  their 
prnicipals ;  by  which  they  made  themselves  responsible.  And  Magee  v.  Atkinson  was 
decided  on  the  same  principle.  Neither  of  those  cases  affects  the  present.  The  con- 
tract may  be  applied  by  extrinsic  evidence  to  the  true  party  making  it.  It  is 
impossible,  indeed,  to  say  that  that  is  not  varying  the  contract  in  some  respect,  because 
a  contract  with  A.  is  not  a  contract  with  B.  ;  but  the  evidence  does  not  otherwise 
alter  the  nature  of  the  contract.  It  is  equally  making  a  new  contract,  whether  you 
seek  to  charge  the  principal  or  to  discharge  the  agent ;  and  for  the  former  purpose  it 
has  been  admitted  that  it  may  be  done.  In  Jf'ilfon  v.  Harl,  a  different  person  was 
charged  from  the  one  who  signed  the  contract :  that  case,  therefore,  admits  the 
principle,  that  you  may  apply  the  contract,  and  sub-stitute  a  different  party  as  the 
object  of  it.  That  decision  [842]  is  confirmed  by  Spittle  v.  Laien^ler  {2  Bro.  &  B.  4-52). 
There  A.  entered  into  and  signed  an  agreement  as  agent  of  B.,  and  B.  shortly  after- 
wards signed  it  with  the  words,  "  I  hereby  sanction  this  agreement,  and  approve  of 
A.'s  having  signed  it  on  my  behalf ; "  and  it  was  held  that  A.  was  not  personally 
responsible.  In  Garrett  v.  Handiei/  (4  B.  &  Cr.  664;  7  D.  &  K.  144),  it  was  held 
that  an  action  might  be  maintained  by  the  several  partners  of  a  firm  upon  a  guarantee 
given  to  one  of  them,  if  there  were  evidence  that  it  was  given  for  the  benefit  of  all. 
That  shews  that  additional  parties  may  be  made  subjects  of  the  contract,  besides  those 
who  appear  to  be  so  on  the  face  of  it.  Abbott,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  says,  "  We  think  it  sufficiently  appears  that  the  guarantee  was  intended 
for  the  benefit  of  the  tirni,  and  not  of  Garrett  alone.  That  being  so,  we  are  of  opinion 
that  the  action  was  properly  brought  in  the  name  of  the  parties  for  whose  benefit  the 
contnuit  of  indemnity  w;is  entered  into."  The  same  p>oint  was  ruled  in  Butemaii  v. 
Phillijis  (15  East,  272).  So  in  Bowen  v.  Morris  (2  Taunt.  374)  it  was  held,  that  an 
agent  could  not  sue  on  a  contract  made  for  the  benefit  of  others.  There  Sir  James 
MansHeld,  C.  J.,  in  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber,  said, 
"An  action  lies  not  against  a  known  agent,  who  is  in  the  light  or  state  of  a  broker." 
The  s;ime  law  is  applicable  to  parol  as  to  written  contracts  ;  the  evidence  alters  the 
contract  in  the  one  case  as  it  does  in  the  other  :  there  is  no  magic  in  its  being  written. 
[Gurney,  B.  In  cases  where  you  seek  to  charge  the  principal,  another  person  is 
added  ;  where  you  seek  to  discharge  the  agent,  it  is  taking  one  away.]  It  is  equally 
making  a  new  contract :  if  you  can  introduce  a  party  by  parol,  you  may  discharge 
him  by  p;krol.  In  Seaber  v.  Hairkes  (5  M.  &  P.  549),  where,  in  an  action  for  goods 
sold  and  delivered,  the  question  being  whether  the  contract  was  [843]  made  by  the 
defendant  as  principal  or  as  jigent  for  third  persons,  who  employed  him  to  make 
purchases  on  their  account,  it  was  left  to  the  jury  to  say,  whether  the  defendant  told 
the  plaintiff  that  he  was  acting  !is  an  agent  at  the  time  of  the  purchase  ;  and  it  was 
held  that  this  was  not  a  misdirection,  as  it  was  incumbent  on  the  defendant  to  shew, 
either  that  he  told  the  plaintiff  that  he  niiuie  the  purchase  on  account  of  his  principals, 
or  that  the  plaintiff  knew  that  he  was  merely  acting  as  their  agent.  There  the  defence 
was,  that  the  defendant  had  purchased  the  wheat  as  the  agent  of  Messrs.  Gibling  and 
on  their  account.  Tindal,  C.  J.,  says,  "The  only  question  in  this  case  is,  whether  the 
contract  for  the  .sale  of  the  wheat  in  question  was  made  with  the  defendant  in  his  own 
Ex.  Div.  VII.— 41 
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individual  capacity,  or  as  the  agent  of  Messrs.  Gibling.  If  it  were  made  with  him  in 
the  latter  character,  the  plaintiff  could  not  be  entitled  to  maintain  this  action,  as  his 
remedy  was  against  Messrs.  Gibling."  That  is  an  authority  expressly  in  point.  As 
far  as  that  principle  is  concerned,  there  is  no  difference  between  parol  and  written 
contracts.  The  oral  evidence  does  not  usurp  the  authority  of  the  written  instrument. 
In  Macbeath  v.  Haldimand  (IT.  R.  172),  it  was  held  that  an  officer  appointed  by 
government,  treating  as  an  agent  for  the  public,  was  not  liable  to  be  sued  upon  con- 
tracts made  by  him  in  that  capacity.  The  same  point  was  ruled  in  Unwin  v.  Wolseley 
(ibid.  674),  and  Gidley  v.  Lord  Palmerston  (3  Bro.  &  B.  286).  The  distinction  which 
has  been  attempted  to  be  made  between  charging  and  discharging  a  party,  has  not 
been  established  by  the  authorities  cited. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  in  this  case,  which  was  argued  [844]  before  us  (Parke, 
Alderson,  Gurney,  and  Rolfe,  BB. )  in  the  course  of  the  last  term,  may  be  stated  to 
be,  whether  in  an  action  on  an  agreement  in  writing,  purporting  on  the  face  of  it  to 
be  made  by  the  defendant,  and  subscribed  by  him,  for  the  sale  and  delivery  by  him 
of  goods  above  the  value  of  £10,  it  is  competent  for  the  defendant  to  discharge  him- 
self, on  an  issue  on  the  plea  of  non  assumpsit,  by  proving  that  the  agreement  was 
really  made  by  him  by  the  authority  of  and  as  agent  for  a  third  person,  and  that  the 
plaintiff  knew  those  facts,  at  the  time  when  the  agreement  was  made  and  signed. 
Upon  consideration,  we  think  that  it  was  not :  and  that  the  rule  for  a  new  trial  must 
be  discharged. 

There  is  no  doubt,  that  where  such  an  agreement  is  made,  it  is  competent  to  shew 
that  one  or  both  of  the  contracting  parties  were  agents  for  other  persons,  and  acted 
as  such  agents  in  making  the  contract,  so  as  to  give  the  benefit  of  the  contract  on  the 
one  hand  to  {Garrett  v.  Handley,  4  B.  &  Cr.  664;  Bateman  v.  Phillips,  15  East,  272), 
and  charge  with  liability  on  the  other  (Paterson  v.  Gandasequi,  15  East,  62),  the 
unnamed  principals :  and  this,  whether  the  agreement  be  or  be  not  required  to  be  in 
writing  by  the  Statute  of  Fiauds  :  and  this  evidence  in  no  way  contradicts  the  written 
agreement.  It  does  not  deny  that  it  is  binding  on  those  whom,  on  the  face  of  ic,  it 
purports  to  bind ;  but  shews  that  it  also  binds  another,  by  reason  that  the  act  of  the 
agent,  in  signing  the  agreement,  in  pursuance  of  his  authority,  is  in  law  the  act  of 
the  principal. 

But,  on  the  other  hand,  to  allow  evidence  to  be  given  that  the  party  who  appears 
on  the  face  of  the  instrument  to  be  personally  a  conti'acting  party,  is  not  such,  would 
be  to  allow  parol  evidence  to  contradict  the  written  agreement ;  which  cannot  be  done. 
And  this  view  of  the  law  accords  with  the  decisions,  not  merely  as  to  bills  of  exchange 
{Sowerby  v.  Butcher,  2  C.  &  M.  371;  4  Tyr.  320;  Lefevre  v.  Lloyd,  5  Taunt.  749; 
1  Marsh.  318)  [845]  signed  by  a  person,  without  stating  his  agency  on  the  face  of  the 
bill ;  but  as  to  other  written  contracts,  namely,  the  cases  of  Jones  v.  Littledale  (6  Ad. 
&  Ell.  486;  1  Nev.  &  P.  677),  and  Magee  v.  Atkinson  (2  M.  &  W.  440).  It  is  true 
that  the  case  of  Jones  v.  Littledale  might  be  supported  on  the  ground  that  the  agent 
really  intended  to  contract  as  principal :  but  Lord  Denman,  in  delivering  the  judgment 
of  the  Court,  lays  down  this  as  a  general  proposition,  "that  if  the  agent  contracts  in 
such  a  form  as  to  make  himself  personally  responsible,  he  cannot  afterwards,  whether 
his  principal  were  or  were  not  known  at  the  time  of  the  contract,  relieve  himself  fiom 
that  responsibility."  And  this  is  also  laid  down  in  Story  on  Agency,  sect.  269.  Magee 
V.  Atkinson  is  a  direct  authority,  and  cannot  be  distinguished  from  this  case. 

The  case  of  Wilson  v.  Hart  (7  Taunt.  295  ;  1  Moore,  45),  which  was  cited  on  the 
other  side,  is  clearly  distinguishable.  The  contract  in  writing  was,  on  the  face  of  it, 
with  another  person  named  Read,  appearing  to  be  the  principal  buyer  ;  but  there  being 
evidence  that  the  defendant  fraudulently  put  forward  Read  as  the  buyer,  whom  he 
knew  to  be  insolvent,  in  order  to  pay  a  debt  from  Read  to  himself  with  the  goods 
purchased,  and  having  subsequently  got  possession  of  them,  it  was  held,  on  the  principle 
of  Hill  V.  Perrott  (3  Taunt.  274),  and  other  cases,  that  the  defendant  was  liable;  and 
as  is  observed  by  Mr.  Smith,  in  the  very  able  work  to  which  we  were  referred,  (Leading 
Cases,  vol.  ii.  p.  225),  that  decision  turned  altogether  upon  the  fraud,  and  if  it  had 
not,  it  would  have  been  an  authority  for  the  admission  of  parol  evidence  to  charge 
the  defendant,  not  to  discharge  Read. 
Rule  discharged. 
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[846]  Beckham  r.  Drake,  Knkjht,  AND  SrRGEY.  Exch.  of  Pleas.  July  10,  1841. 
— A.  agreed  in;wnting  with  B.  and  C,  on  behalf  of  themselves  and  D.,  as  partners 
in  the  business  of  type-founders,  faithfully  to  serve  them,  and  the  survivor  of 
them,  for  seven  yeais,  as  their  foreman,  and  not  to  engage  in  trade  on  his  own 
account  for  that  period  without  their  consent;  and  B.  and  C.  agreed  to  pa}'  him 
wages  after  the  rate  of  31.  3s.  weekly,  so  long  as  he  should  serve  them  faithfully  : 
—  Held,  that  the  light  of  action  for  a  breach  of  this  agreement,  by  the  dismissal 
of  A.  from  their  service  without  reasonable  cause,  did  not  pass  to  the  assignees 
of  A.  on  his  bankruptcy  :  the  contract  relating  to  the  employment  of  the  personal 
skill  and  labour  of  the  bankrupt,  and  the  damages  for  the  breach  of  it  being 
compounded  partly  of  the  personal  inconvenience  to  himself,  and  partly  of  the 
consequential  loss  to  his  personal  estate. 

[For  further  proceedings,  see  9  M.  &  W.  79  ;  1 1  M.  &  AV.  315,  and  (in  House  of  I-ords), 
■2  H.  L.  C.  579;  9  E.  R.  1213  (with  note).] 

Assumpsit.  The  declaration  stated,  that  the  defendants  were  united  in  co-partner- 
ship, and  used  and  exercised  the  trade  and  business  of  type-founders,  stereotype-founders, 
and  letter-press  printers  ;  and  that  the  said  W.  M.  Knight  and  J.  Surgey  were  the 
ostensible  partners,  and  W.  W.  Drake  was  a  secret  partner  in  the  said  co-partnership : 
that  at  the  time  of  making  the  memorandum  of  agreement  thereinafter  mentioned, 
the  plaintiff  was  in  the  employ  of  the  defendants  as  their  foreman,  but  without  any 
permanent  engagement,  and  the  defendants  were  desirous  of  continuing  their  connexiou 
together  for  seven  years  from  the  20th  of  October,  183-4  :  and  thereupon,  on  the  23rd 
of  October,  1834,  the  said  W.  M.  Knight  and  J.  Surgey,  on  behalf  of  themselves  and 
the  said  W.  VV.  Drake,  as  such  partneis  as  aforesaid,  made  and  entered  into  a  certain 
memorandum  of  agreement  with  the  plaintiff,  as  follows  : — 

"Memorandum  of  au  agreement  made  and  entered  into  this  23rd  day  of  October, 
A.  D.  1834,  between  William  Moxey  Knight  and  John  Surgey,  of  Bishop's  Court,  Old 
Bailey,  in  the  city  of  London,  type-founders,  stereotype-founders,  and  letter-press 
printers,  and  co-partners,  of  the  one  part,  and  Daniel  Beckham,  of  the  same  place,  of 
the  other  part,  as  follows  :  Whereas  the  .said  D.  Beckham  hath  been  for  some  time 
in  the  employment  of  the  said  W.  M.  Knight  and  J.  Surgey,  as  their  foreman,  in 
carrying  on  their  said  trades  of  type-founders,  itc;  and  the  said  parties  to  these 
presents  are  mutually  desirous  of  continuing  their  connexion  together  for  the  term 
of  seven  years  from  the  date  of  these  presents.  Now  these  presents  witness,  that  the 
said  D.  Beckham,  for  the  considerations  herein-[847]after  mentioned,  doth  hereby 
covenant  and  agree  to  and  with  the  said  W.  M.  Knight  and  J.  Surgey,  and  the  survivor 
of  them,  in  manner  following,  (that  is  to  say),  that  he  the  said  D.  Beckham  shall  and 
will  well  and  faithfully  serve  the  said  W.  M.  Knight  and  J.  Surgey,  and  the  survivor  of 
them,  for  and  during  the  term  of  seven  years,  to  commence  and  be  computed  from 
the  daj'  of  the  date  of  these  presents,  as  their  foreman,  in  the  management  and  carrying 
on  of  their  said  trades  of  type-founders,  &c. ;  and  shall  and  will,  to  the  best  oi'  his 
power,  promote  and  advance  the  success  and  prosperity  of  the  said  W.  M.  Knight 
and  J.  Surgey  in  their  said  trades  ;  and  also  that  he  the  .said  D.  Beckham  shall  not 
nor  will,  during  the  said  term  of  seven  years,  be  engaged  or  concerned  in  the  same  or 
any  other  trade  or  business,  either  on  his  own  account,  or  on  account  of,  or  for 
the  benetit  of,  any  other  person  whatsoever,  other  than  the  said  W.  M.  Knight  and 
J.  Surgey,  and  the  survivor  of  them,  without  the  consent  of  the  said  W.  M.  Knight  and 
J.  Surgey,  or  one  of  them,  in  writing,  tirst  had  and  obtained  for  that  purpose ;  and 
the  said  W.  M.  Knight  and  J.  Surgey,  for  the  considerations  aforesaid,  do  hereby,  for 
themselves  and  the  survivor  of  them,  covenant  and  agree  to  and  with  the  said 
1).  Beckham,  that  they  the  said  W.  M.  Knight  and  J.  Surgey,  or  the  survivor  of  them, 
shall  and  will  employ  the  said  D.  Beckham  as  their  foreman,  in  carrying  on,  managing, 
and  conducting  the  said  trades  of  type-founders,  &c.,  during  the  said  term  of  seven 
years,  if  the  said  W.  M.  Knight  and  J.  Surgey,  or  either  of  them,  shall  so  long  live, 
and  the  said  D.  Beckham  shall  well  and  faithfully  observe  and  keep  the  covenants 
and  agreements  hereinbefore  on  his  ])art  contained;  and  that  they,  the  said  W.  M. 
Knight  and  J.  Surgey,  or  the  survivor  of  them,  shall  and  will  pay  to  the  said  D.  Beckham 
wages  after  the  rate  of  31.  3s.  of  lawful  money  weekly.  And  it  is  hereby  mutually 
agreed  and  declared  by  and  between  the  said  parties  hereto,  that  in  case  either  of  the 
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[848]  said  parties  shall  not  well  and  truly  observe,  perform,  and  keep  the  covenants 
and  agreements  herein  on  their  respective  parts  contained,  that  then  and  in  such  case 
the  party  so  failing  or  making  default  shall  and  will  pay  to  the  other  of  them  £500, 
by  way  or  in  the  nature  of  specific  damages.     In  witness,"  &c. 

The  declaration  then  averred  performance  of  the  agreement  by  the  plaintiff  during 
the  time  he  remained  in  the  service  of  the  defendants,  and  that  the  plaintiff  was  ready 
and  willing  to  have  continued  in  the  service  of  the  defendants,  and  to  have  performed 
the  agreement,  but  that  the  defendants,  before  the  expiration  of  the  seven  years, 
without  reasonable  or  sufficient  cause,  dismissed  and  discharged  him  from  their 
service,  &c. 

The  defendant  Knight  allowed  judgment  to  go  by  default.  The  two  other  defen- 
dants severally  pleaded  :  first,  noii  assumpsit ;  secondly,  the  bankruptcy  of  the  plaintifi". 
To  the  latter  plea  the  plaintifi'  demurred  generally,  on  the  ground  that  the  contract 
set  out  in  the  declaration  being  a  contract  foi'  the  personal  labour  of  the  plaintiff,  his 
cause  of  action  did  not  pass  to  the  assignees. 

The  defendants'  points  were,  that  the  bieach  of  contract  complained  of,  having 
occurred  before  the  bankruptcy  of  the  plaintiff,  the  damages  resulting  therefrom 
formed  part  of  the  personal  estate  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
and  therefore  passed  to  his  assignees. 

The  case  vi'as  argued  on  the  25th  June,  by 

Stammers  for  the  plaintiff'.  The  principles  upon  which  this  demurrer  is  to  be 
supported  are  laid  down  in  the  case  of  Chippendale  v.  Tomlinsoii  (Cooke's  Bankrupt 
Laws,  260),  where  Lord  Mansfield  said,  "The  only  question  is,  whether  the  assignees 
of  a  bankrupt  are  entitled  to  the  profits  arising  from  his  personal  labour.  The  assignees 
cannot  let  out  the  bankrupt.  They  cannot  [849]  contract  for  his  labour."  Similar 
expressions  are  used  by  Lord  Kenyon  in  Silk  v.  Oshm-ne  (1  Esp.  140).  He  said,  "the 
assignees  could  not  hire  out  the  bankrupt  to  make  a  profit  of  his  labour  for  their 
benefit ;  but  that  for  such  demands  he  should  maintain  an  action  in  his  own  name." 
It  would  therefore  seem  to  follow,  that  if  the  assignees  could  not  have  sued  for  the 
wages  in  this  case,  supposing  the  contract  to  have  been  fulfilled,  they  cannot  have  an 
interest  in  the  damages  which  are  given  in  lieu  of  the  wages,  upon  a  breach  of  the 
contract. 

Another  ground  upon  which  the  plaintiff  is  entitled  to  judgment,  is  put  in  Cullen's 
Bankrupt  Laws,  p.  177,  where  he  says,  "  But  a  right  of  action  for-  slander  is  not  assign- 
able, on  account,  it  is  said,  of  its  uncertainty  ;  but  another  reason  may  be  added, 
namelj^  that  it  does  not  arise  out  of  a  subject  of  property,  but  is  only  a  right  to  a 
satisfaction  for  a  mere  personal  injury,  which  in  its  own  nature  cannot  pass  to  a 
representative."  So  hei'e,  the  cause  of  action  does  not  arise  out  of  a  subject  of 
property,  but  is  merely  a  right  to  recover  damages  for  the  wrongful  dismissal  of  the 
plaintifi'  from  his  employment,  the  £500  mentioned  in  the  contract,  being  only  in  the 
nature  of  a  penalty,  within  the  principle  of  the  case  of  Kembk  v.  Farren  (6  Bing.  141). 

But  a  more  general  ground  upon  which  this  demurrer  may  be  .supported  is,  that 
the  cause  of  action  is  personal  to  the  bankrupt,  and  therefore  did  not  pass  to  his 
assignees.  This  principle  was  recognised  by  this  Court  in  the  recent  case  of  Hmvard  v. 
Crowfher  (ante,  601),  in  which  it  was  held  that  a  right  of  action  for  seduction  does  not 
pass  to  the  master's  assignees  on  his  bankruptcy  ;  and  it  has  also  been  recognised  in 
cases  of  libel  and  slander,  which  are  injuries  to  the  character  of  the  bankrupt,  in  an 
action  for  an  assault,  which  is  an  injury  to  his  person,  and  in  actions  for  criminal 
conversation  and  breach  of  promises  of  marriage,  [850]  in  which  the  injury  is,  in  part 
or  in  whole,  to  the  feelings  of  the  bankrupt.  Other  cases  are  mentioned  in  Chamberlain 
V.  Williamson  (2  M.  &  Selw.  408).  And  in  this  case  the  cause  of  action  is  as  much 
personal  to  the  bankrupt  as  in  any  of  those  above  cited,  this  being  an  injury  in 
respect  of  the  bankrupt's  personal  skill  and  labour.  In  Sihoni  v.  Kirkman  (1  M.  &  W. 
419),  Parke,  B.,  appears  to  extend  the  same  principle  to  executors.  He  says, 
"  Executors  are  responsible  on  all  the  contracts  of  the  testator  broken  in  his  lifetime, 
and  there  is  only  one  exception  with  regard  to  their  liability  after  his  death  ;  that  is 
this,  that  they  are  not  liable  in  those  cases  where  personal  skill  or  taste  is  required." 
Similar  expressions  are  used  by  Patteson,  J.,  in  Wentworth  v.  Cock  (10  Ad.  &  Ell.  42  ; 
2  Per.  &  D.  251). 

E.  V.  Williams,  contra.  The  true  test  of  decision  in  this  case  is,  whether  the  right 
of  action  would  pass  to  an  executor,  and  it  is  submitted  that  it  clearly  would.    Hancock 


8M.  &W.  851.  BECKHAM    V.   DRAKE  1285 

V.  Cajfi/H  is  in  point  (8  Bing.  358:  1  M.  &  Scott,  521).  There  the  defendant,  the 
lessee  of  premises,  underlet  them  to  N.,  and  put  him  in  possession  under  an  agreement 
to  grant  N.  a  lease,  when  he  should  have  paid  a  sum  of  £1200  by  certain  instalments 
during  three  years,  in  the  meantime  paying  rent  to  the  defendant  on  certain  davs, 
with  a  power  of  distress  on  non-payment.  The  defendant  received  rent  from  N.,  but 
omitted  to  pay  the  superior  landlord,  who  thereupon  distrained  on  X.  for  the  arrears ; 
and  N.  having  become  bankrupt,  it  was  held,  that  the  damage  incurred  by  the  distress 
was  an  injury  to  his  personal  property,  and  gave  a  right  of  action  to  his  assignees.  It 
may  be  stated  as  a  general  principle,  that  every  action  which  is  founded  upon  a  contract 
with  the  bankrupt  passes  to  his  assignees.  They  can  maintain  an  action  for  unliquidated 
damages  which  accrued  before  the  bankruptcy,  by  non-performance  of  a  contract  with 
the  [851]  bankrupt :  irrv/ht  v.  Fairfield  (2  B.  &  Adol.  727).  In  Unymond  v.  Fitch 
(2  C.  M.  &  R.  588),  it  was  held  that  an  e.xecutor  might  sue  for  the  breach  of  a 
covenant  with  the  testator,  not  to  fell  or  lop  timber  trees  excepted  out  of  the  demise, 
the  breach  having  been  committed  in  the  testator's  lifetime,  and  no  part  of  the  timber 
loppings  appearing  to  have  been  removed  by  the  defendant.  In  that  case  all  the 
authorities  on  this  subject  were  collected,  and  Lord  Abinger,  C.  B.,  in  delivering  the 
judgment  of  the  Court,  says  : — "  The  maxim,  that  actio  personalis  moritur  cum  persona, 
is  not  applied  in  the  old  authorities  to  causes  of  action  on  contracts,  but  to  those  iu 
tort,  which  are  founded  on  malfeasance  or  misfeasance  to  the  person  or  property  of 
another,  which  latter  are  annexed  to  the  person,  and  die  with  it,  except  where  the 
remedy  is  given  to  the  personal  representatives  by  the  statute  law."  On  the  same 
principle,  those  actions  which  do  not  pass  to  the  assignees  in  bankruptcy  are  merely 
actions  of  tort  to  the  person,  in  the  natural  sense  of  that  word.  The  words  of  the  act 
(5  Geo.  4,  c.  16,  s.  63),  "all  the  present  and  future  personal  estate  of  the  bankrupt," 
are  very  ample,  and  are  sutficient  to  include  a  chose  in  action,  which,  after  the  breach 
of  the  contract,  the  right  to  damages  amounts  to. 

Stammers,  in  reply.  An  assignee  of  a  bankrupt  does  not  stand  in  the  same 
situation  as  an  executor :  for  whatever  may  be  the  position  of  an  executor  as  repre- 
senting his  testator,  it  is  certain  that  the  assignees  of  a  bankrupt  are  only  entitled  to 
take  such  property  as  would  be  distriljutable  among  the  creditors.  Now,  it  would 
be  giving  the  creditors  a  species  of  property  to  which  they  have  never  before  been 
deemed  to  be  entitled,  if  they  could  take  any  interest  in  the  personal  skill  and  labour 
of  the  bankrupt,  or  in  any  contract  founded  thereon.  The  distinction  [852]  which 
has  been  contended  for  on  the  other  side,  between  contracts  and  torts,  is  not  correct.  If 
the  assignees  are  entitled  to  every  cause  of  action  arising  from  a  contract,  they  would 
be  entitled  to  the  damages  for  a  breach  of  promise  of  marriage,  which  clearly  do  not 
pass  to  them,  although  they  arise  from  a  cause  of  action  ex  contractu,  for  which  the 
only  remedy  is  in  assumpsit.  Again,  it  is  said  that  the  torts  for  which  alone  the 
bankrupt  can  maintain  an  action  in  his  own  name,  are  torts  to  the  person  of  the  bank- 
rupt, in  the  natural  sense  of  the  word  ;  but  that  clearly  is  not  so  :  if  it  were,  how 
could  the  bankrupt  maintain  an  action  in  his  own  name  for  slander,  libel,  or  any  of 
those  injuries  which  affect  his  character  or  feelings?  The  true  distinction  is,  that  the 
assignees  may  maintain  an  action  for  the  bankrupt's  real  property,  and  upon  every 
contract  relating  to  it,  for  the  bankrupt's  personal  property,  and  upon  every  contract 
relating  to  it,  and  even  upon  any  contract  arising  out  of  a  subject  of  property,  as  in 
Wriijht  V.  FairJieJd ;  but  on  the  other  hand,  for  any  thing  affecting  the  bankrupt's 
person,  or  any  of  its  incidents,  whether  it  be  his  body,  his  character,  his  feelings,  or 
(as  in  this  case)  his  personal  skill  and  labour,  the  assignees  cannot  interfere.  They 
are  the  assignees  only  of  his  property,  not  of  his  person,  or  any  of  its  incidents. 
The  laws  of  this  country  do  not,  like  .some  ancient  systems  of  law,  absolutely  deliver 
up  the  bankrupt  to  the  mercv  of  his  creditors ;  they  consign  to  his  assignees  all  his 
property,  real  and  personal,  but  he  is  protected  with  the  utmost  jealousy  from  their 
interference  in  everything  that  relates  to  his  person  or  personal  requirements,  his 
character,  or  his  feelings.  The  true  rule  is  that  laid  down  in  CuUcn's  Bankiupt  Laws, 
that,  if  the  cause  of  action  does  not  arise  out  of  a  subject  of  property,  it  will  not  pass 
to  the  assignees. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[853]  P.4RKE,  B.  This  is  an  action  on  a  contract,  whereby  the  defendants  agreed 
to  employ  the  plaintiff  for  seven  years,  as  foreman  in  a  business  requiring  his  personal 
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skill.  The  contract  was  broken  by  dismissing  the  plaintiff  altogether ;  the  plaintiff 
then  became  bankrupt,  and  the  question  is,  whether  the  right  of  action  for  the  breach 
of  the  contract  passed  to  his  assignees. 

There  is  a  clause  in  the  agreement,  that,  in  case  either  of  the  parties  shall  not 
observe  the  contract,  he  shall  pay  to  the  other  £500  bj'  way  of  liquidated  damages ; 
but  there  being  many  stipulations  on  each  side,  of  different  degrees  of  importance,  it 
is  admitted  that  the  case  cannot  be  distinguished  from  that  of  Kcmhle  v.  Farren 
(6  Bing.  141),  and  consequentl}',  the  defence  is  not  rested  on  the  ground,  that  by  the 
breach  a  sum  certain  became  due  to  the  bankrupt,  which  the  assignees  had  a  right 
to  as  being  in  the  nature  of  a  debt.  The  question  then  is,  whether  the  right  to  sue 
for  unliquidated  damages  for  the  bygone  breach  of  such  a  contract,  passes  to 
the  assignees  1 

Under  the  6  Geo.  4,  c.  16,  s.  63,  "all  the  present  and  future  personal  estate  of 
the  bankrupt,  and  all  debts  due  to  him,"  are  assigned  and  rendered  recoverable  by 
the  assignees  ;  and  under  these  terms  are  comprised  not  merely  personal  chattels  and 
debts,  properly  so  called,  but  all  rights  of  action  for  injuries  to  personal  chattels,  and 
for  breaches  of  conti'act  relative  to  the  personal  estate  of  the  bankrupt,  whereby  that 
estate  is  prevented  from  coming  to  the  hands  of  the  assignees,  or  diminished  in  value. 
In  such  cases,  if  the  wrongs  had  not  been  committed,  or  if  the  contract  had  been 
performed,  the  bankrupt's  personal  estate  would  have  been  larger  :  Hancock  v.  Caffyn 
(8  Bing.  358;  1  M.  &  Scott,  521).  The  terms  of  the  section  include  also  every 
beneficial  contract,  executory  or  part  executed,  which  the  assignees  could  perform, 
and  thereby  add  to  the  personal  estate:  Gibson  v.  [854]  Camdhers  (ante,  321).  This 
contract  is  not  one  of  that  description.  On  the  other  hand,  the  right  of  action  for 
damages,  for  torts  committed  towards  the  bankrupt's  person  or  reputation,  clearly 
does  not  pass  to  the  assignees ;  nor  for  trespasses  quare  clausum  fregit,  and  to  things 
fixed  to  the  freehold  :  Clarke  v.  Calvert  (8  Taunt.  742 ;  3  Moore,  96) ;  nor  for 
trespasses  per  quod  servitium  amisit  {Howard  v.  Crowther,  ante,  p.  601)  ;  nor  would 
a  right  of  action  for  the  breach  of  all  contracts  pass.  There  are  some  for  which  an 
executor  could  not  sue,  as  for  breach  of  promise  of  marriage  to  a  female,  without 
special  damage  to  the  personal  estate  :  Chamherlain  v.  JFilHam.ton  (2  M.  iV;  Sel.  408) ; 
nor  would  it  seem  that  he  could  sue  for  breach  of  contracts  relating  to  the  person  of 
the  deceased,  as  for  negligently  carrying  him  by  a  coach  or  vessel,  or  negligently 
conducting  bis  cure,  whereby  his  person  was  injured,  or  negligently  conducting  a  suit, 
whereby  he  was  imprisoned.  And  the  rights  of  an  executor  are  not  so  limited  as 
those  of  an  assignee  ;  he  stands  in  the  place  of  the  testator,  by  the  common  law,  and 
represents  him  as  to  all  his  contracts  and  personal  rights,  whether  they  are  available 
as  assets  for  the  payment  of  his  debts,  or  not ;  for  his  liability  to  pay  debts  is  the 
consequence,  not  the  object  of  his  appointment:  but  an  assignee  is  appointed  by 
statute  for  the  purpose  of  distribution  amongst  creditors,  and  takes  only  those  beneficial 
matters  (to  use  the  language  of  Lord  Tenterden,  in  JFrif/hi  v.  Fairfield  (2  B.  &  Adol. 
727),)  which  may  be  applied.  There  would  be  no  difficulty  in  saying,  therefore,  that 
actions  for  branches  of  such  contracts  as  relate  to  the  person  simply  would  not 
pass  to  the  assignees.  But  suppose  the  result  of  a  breach  of  contracts  relating  to  the 
person  to  be  a  damage,  not  to  the  person  only,  but  also  to  the  personal  estate  ;  as,  for 
instance,  if,  in  the  case  of  negligent  carriage  or  cure,  there  were  consequential  damage, 
that  the  plaintiff  had  expended  [855]  his  money,  or  had  lost  the  profits  of  a  business, 
or  the  wages  of  labour,  for  a  time  ;  or  suppose  a  joint  contract  to  carry  both  the 
person  and  the  goods,  and  both  were  injured,  the  executor  probably  might  sue  for 
a  breach  of  such  contract,  and  recover  damages  to  the  extent  of  the  injury  to  the 
personal  estate  ;  and  there  is  no  other  who  could  sue  :  but  could  the  assignee  of 
a  banki'upt  sue  in  any  of  these  cases  1  Could  the  right  of  action  on  the  contract  be 
divided  into  two  on  the  bankruptcy,  and  the  bankrupt  sue  for  one  part,  and  the 
assignee  for  another?  It  might,  perhaps,  where  the  contract  itself  originally  related 
to  both  ;  but  could  it  where  the  contract  relates  to  the  person  only,  and  the  conse- 
quence of  a  breach  of  it  is  an  injury  to  the  personal  estate  as  well  as  to  the  person? 
Ko  case  has  yet  gone  so  far  as  to  hold  that  any  right  of  action  on  such  a  contract 
passes  to  the  assignees,  by  reason  of  consequential  damages  to  the  estate  ;  and  it 
cannot  be  lost  altogether ;  and  the  sounder  principle  seems  to  us  to  be,  that  the 
bankrupt  should  sue  upon  it,  as  it  relates  to  the  person  of  the  bankrupt  (the  damages, 
when  recovered,  if  recovered  before  the  certificate,  of  course  belonging  to  the  assignees, 
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as  after-acquired  personal  estate)  ;  and  that  the  assignees  can  only  sue  for  the  breach 
of  such  contracts  as  in  their  nature  relate  to  personal  estate,  or  to  some  subject  of 
property  which  does  not  pass  to  the  assignees. 

In  that  view  of  the  case,  the  present  action  would  not  pass :  it  relates  to  the 
person  ;  it  is  for  the  employment  of  the  personal  skill  and  labour  of  the  bankrupt, 
and  the  damage  for  the  breach  of  it  would  be  compounded  partly  of  the  personal  in- 
convenience to  himself,  and  partly  of  the  consequential  loss  to  his  personal  estate,  by 
reason  of  his  not  being  able  to  earn  so  much  in  another  employment.  We  think  that 
the  plaintiff' is  entitled,  notwithstanding  his  bankruptcy,  to  sue  on  such  a  contract  as 
this,  and  that  our  judgment  on  this  demurrer  must  be  for  the  plaintiff". 

Judgment  for  the  plaintiff". 


[856]  "\ViLLiAM.s  AND  ANOTHER,  Assignees,  r.  The  Great  Western  Eailway 
Company.  Exch.  of  Pleas.  July  10,  1841. — In  trover  for  waggons,  wheel- 
barrows, iron  rails,  &c.  &c.,  a  verdict  was  given  for  the  plaintiffs  at  the  trial  for 
£1850,  but  afterwards,  on  the  argument  of  a  special  case,  was  reduced  by  consent 
to  £600,  and  the  following  rule  was  drawn  up  : — "It  is  ordered,  by  consent,  that 
the  verdict  found  for  the  plaintiff"s  on  the  trial  of  this  cause  be  reduced  to  the 
sum  of  £600,  and  that  as  to  the  residue  of  the  claim,  the  verdict  be  entered  for 
the  defendants  :" — Held,  that  this  was  the  proper  course,  the  issue  being  divisible, 
and  that  the  plaintiff's  were  not  entitled  to  have  the  verdict  entered  generally  for 
them,  but  the  defendants  were  entitled  to  a  verdict  and  to  their  costs,  as  to  so 
much  of  the  cause  of  action  as  they  had  succeeded  on. 

Trover.  The  declaration  stated,  that  the  plaintiffs,  as  assignees  of  Henry  Kirby, 
a  bankrupt,  were  lawfully  possessed  of  certain  waggons,  bodies  of  waggons,  sets  of 
wheels,  wheelbarrows,  deal  planks,  200  tons  of  iron,  200  tons  of  iron  rail,  .500  pieces 
of  wood,  500  pieces  of  wooden  sleepers,  and  fifty  casts  ;  that  they  came  into  the 
possession  of  the  defendants  by  finding,  and  that  the  defendants  converted  them  to 
their  own  use.  The  defendants  pleaded,  first,  except  as  to  six  bodies  of  waggons, 
nine  sets  of  wheels,  seventy-six  wheelbarrows,  165  planks,  and  500  pieces  of  wood — 
not  guilty  ;  secondly,  except  as  to  the  goods  and  chattels  in  the  first  plea  mentioned, 
a  denial  of  the  plaintifF'.s  property  as  assignees ;  and  thirdly,  as  to  the  causes  of  action 
mentioned  and  excepted  in  the  first  plea,  payment  into  Court  of  £150. 

At  the  trial  before  Maule,  B.,  at  the  Summer  Assizes  for  Somersetshire,  1810,  it 
appeared  that  Kirby,  the  bankrupt,  had  agreed  before  his  bankruptcy,  with  the  Great 
Western  Railway  Company,  to  execute  certain  works  on  their  line,  and  had  provided 
matei'ials  and  implements  for  that  purpose.  At  the  time  of  his  bankruptcy,  some  of 
these  were  lying  loose  on  the  railway,  others  had  been  temporarily  fixed  there,  and 
others  were  lying  in  an  adjoining  field,  which  Kirby  had  hired  of  the  proprietor. 
The  assignees  contended,  that  none  of  this  property  (which  formed  the  subject  of  the 
present  action)  had  passed  to  the  defendants  ;  the  defendants  insisted  that  all  of  it, 
with  the  exception  of  the  articles  specified  in  the  first  plea,  had  vested  in  them  under 
the  contract.  The  value  of  the  whole  was  agreed  between  the  parties  at  the  sum  of 
£1850,  and  a  verdict  was  taken  for  the  plaintiff's  for  that  amount,  subject  to  a  motion 
to  enter  a  nonsuit.  The  parties  afterwards  agreed  [857]  on  a  special  case,  which  was 
argued  in  last  Trinity  Term,  when  the  Court,  by  consent  of  the  parties,  ordered  a 
verdict  to  be  entered  for  the  plaintiff'  for  £600.  The  rule  was  drawn  up  by  the 
officer  in  the  following  terms  : — "  It  is  ordered,  by  consent,  that  the  verdict  found  for 
the  plaintiffs  on  the  trial  of  this  cause  be  reduced  to  the  sum  of  £600;  and  that,  as 
to  the  residue  of  the  claim,  the  verdict  be  entered  for  the  defendants." 

Bere,  for  the  plaintiffs,  now  ajjplied  to  the  Court  to  alter  the  terms  of  the  rule, 
and  to  direct  the  verdict  to  be  entered  generally  for  the  plaintift"s ;  referring  to 
Ander!>on  v.  Chajman  (5  M.  &  W.  483),  and  Bird  v.  F,mricc  (6  M.  &  W.  754). 

Parke,  B.  This  case  difl'ers  from  Ander^mi  v.  Cliapman.  That  was  an  action  on 
the  case  for  the  negligent  conveyance  of  merchandise  shipped  on  board  a  vessel  of 
the  defendant,  and  the  plaintiff"s  there  were  seeking  to  recover  on  one  entire  contract, 
and  their  failure  of  proof  of  negligence,  as  to  a  portion  of  the  goods,  merely  went  in 
reduction  of  damages.     Here,   howe\'er,   the  issue  is  divisible ;  and  the  defendants 
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having  succeeded  as  to  a  part  of  the  cause  of  action,  are  entitled  to  their  costs  as 
to  so  much. 

Alderson,  B.,  and  G-urney,  B.,  concurred. 

Application  refused. 

[858]  MoNDEL  V.  Steel.  Exch.  of  Pleas.  1841.— Special  assumpsit  on  a  contract 
to  build  a  ship  according  to  a  specification,  assigning  a  breach  in  not  building 
the  ship  with  scantling,  fastening,  and  planking,  according  to  the  specification, 
and  alleging  special  damage.  Plea,  that  the  defendant  had  sued  the  plaintif)'  for 
the  balance  of  the  agreed  price  of  the  ship,  after  payment  of  £3500,  and  also  for 
a  sum  of  £150  for  extra  work,  in  the  form  of  an  action  for  work  and  labour,  and 
for  goods  sold  and  delivered  ;  that  issue  was  joined,  and,  on  the  trial  of  the  cause, 
the  now  plaintiff  gave  evidence  in  his  defence  of  the  same  breach  of  contract  alleged 
in  the  declaration,  and  insisted,  if  the  amount  of  compensation  to  which  he  was 
entitled  exceeded  or  equalled  the  balance  and  value  of  the  extra  work,  that  he 
the  now  plaintifl"  was  entitled  to  a  verdict ;  if  less,  then  he  was  entitled  to  a 
deduction,  upon  the  amount  of  both,  to  the  extent  of  such  amount  of  compen.sa- 
tion  :  that  the  Judge  who  tried  the  cause  so  directed  the  jury,  and  the  jury  found 
that  the  now  defendant  had  committed  a  breach  of  the  contract,  and  that  the 
now  plaintiff  was  entitled  to  some  compensation,  which  they  deducted  from  the 
price  of  the  ship  and  the  value  of  the  extra  work  :  that  the  now  defendant  had 
judgment  for  the  amount,  after  such  deduction  had  been  made,  since  the  com- 
mencement of  this  suit: — Held,  that  the  plea  was  bad  on  general  demurrer. — 
Held,  also,  that  all  that  the  plaintiff  could  by  law  be  allowed  in  diminution  of 
damages  on  the  former  trial,  was  a  deduction  from  the  agreed  price,  according 
to  the  difference  between  the  ship  as  she  was  at  the  time  of  delivery,  and  what 
she  ought  to  have  been  according  to  the  contract :  but  that  any  claim  for  damages 
on  account  of  the  subsequent  necessity  for  repairs  could  not  be  allowed  in  the 
former  action,  and  might  be  recoveied  in  this. — In  all  actions  for  goods  sold 
and  delivered  with  a  warranty,  or  for  work  and  labour,  as  well  as  in  actions  for 
goods  agreed  to  be  supplied  according  to  a  contract,  it  is  competent  for  the  defen- 
dant to  shew  liow  much  less  the  subject-matter  of  the  action  was  worth  by  reason 
of  the  breach  of  the  contract :  and  to  the  extent  that  he  obtains,  or  is  capable  of 
obtaining,  an  abatement  of  price  on  that  account,  he  must  be  considered  as  having 
received  satisfaction  for  the  breach  of  contract ;  and  he  is  precluded  from  recovering 
in  another  action  to  that  extent,  but  no  more. 

[S.  C.  6  Dowl.  (N.  S.)  1  ;  10  L.  J.  Ex.  426.  Referred  to,  Eeyworth  v.  Hutchinson, 
1867,  L.  E.  2  Q.  B.  451 ;  Davis  v.  Hedges,  1871,  L.  K.  6  Q.  B.  689;  Tmverson  v. 
Aspatria,  etc..  Society,  1873,  27  L.  T.  276.] 

Special  assumpsit  on  a  contract  to  build  a  ship  for  the  plaintiff,  at  a  certain  rate 
per  ton,  and  according  to  a  certain  specification  (setting  it  out) ;  and  the  breach 
assigned  was,  for  not  building  the  ship  with  scantling,  fastening,  and  planking, 
according  to  the  specification  ;  by  reason  whereof  the  ship,  in  a  certain  voyage,  was 
so  much  strained  that  it  became  necessary  to  refasten  and  repair  her ;  and  thereby 
the  plaintiff'  lost  the  use  of  her  during  the  time  she  was  undergoing  such  repairs. 

Plea,  that  the  plaintiff  ought  not  further  to  maintain  his  said  action  in  respect  of 
the  said  alleged  breach  of  contract  in  the  declaration  mentioned,  because  the  defendant 
says  that  he  the  defendant,  heretofore,  to  wit,  on  &c.,  before  the  Barons  of  her  Majesty's 
Court  of  Exchequer  at  Westminster,  in  the  county  of  Middlesex,  impleaded  the  plaintiff 
in  an  action  on  promises,  and  by  the  said  action  sought  to  recover  from  the  plaintifl', 
over  and  above  a  sum  of  21.  4s.  9id.  hereinafter  mentioned,  the  sum  of  861.  6s.  4d., 
being  the  balance  of  the  price  of  the  said  ship  in  the  said  declaration  mentioned, 
calculated  according  to  the  provisions  and  terms  of  the  said  memorandum  of  agreement 
[859]  therein  also  mentioned,  and  which  remained  unpaid  to  him  the  now  defendant, 
after  the  payment  by  the  now  plaintiff  to  him  of  the  sum  of  31.  5s.,  in  the  said  declara- 
tion also  mentioned,  and  after  credit  being  given  to  the  now  plaintiff  for  two  other 
sums  hereinafter  mentioned  ;  and  also  to  recover  from  the  now  plaintiff  the  further 
sum  of  1341.  3s.  2d.,  being  the  value  of  certain  work,  labour,  and  materials  done  and 
provided  for  the  now  plaintiff'  by  the  now  defendant  in  and  about  the  said  ship,  and 
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which  were  extra  of  and  in  addition  to  the  work,  labour,  and  materials  mentioned 
and  included  in  the  said  memorandum  of  a_£<reenient.  [The  plea  then  set  out  the 
whole  of  the  pleadings  in  that  action,  which  was  indebitatus  assumpsit  in  £4000,  for 
work  and  materials,  goods  sold  and  delivered,  and  on  an  account  statefl : — pleas, 
1st,  except  as  to  21.  4s.  9id.,  parcel  Ac,  non  assumpsit  ;  Sndly.  as  to  the  "21.  4s.  9id., 
payment  into  Court  of  that  sura,  which  the  now  defendant  accepted  ;  3rdh',  except  as 
to  "21.  4s.  9|d.,  pa\-ment,  which  was  denied  by  the  replication  ;  4tbly,  except  as  to 
21.  4s.  9id.,  a  set-otf  for  work  and  materials,  goods  sold  and  delivered,  money  paid, 
and  ou  an  account  .stated.  The  plea  then  proceeded  as  follows  :] — And  the  defendant 
further  saith,  that  all  the  said  issues  were  duly  joined  between  him  the  now  defendant, 
and  the  now  plaintiff,  and  afterwards,  to  wit,  at  the  General  Sessions  of  Assize  holden 
at  Liverpool,  in  and  for  the  southern  division  of  the  county  palatine  of  Lancaster,  on 
&c.,  before  Sir  William  Henry  Maule,  Knight,  one  of  the  Justices  of  our  Lady  the 
Queen  of  her  Court  of  Common  Pleas  at  Westminster,  and  Sir  Robert  Mounsey  Rolfe, 
Knight,  one  of  the  Barons  of  our  said  Lady  the  Queen  of  her  Court  of  Exchequer  at 
W^estminster,  Justices  of  our  said  Lady  the  Queen  of  her  Court  of  Common  Pleas  of  the 
said  county  palatine,  the  said  issues  so  as  aforesaid  joined  came  on  in  due  and  regular 
form  of  law,  to  be  tried  before  the  said  Sir  Robert  Mounsey  Rolfe,  and  the  same 
[860]  were  then  tried  in  due  course  of  law,  by  a  jury  of  the  county  duly  summoned, 
chosen,  and  sworn  in  that  behalf,  between  the  now  defendant  and  the  now  plaintiff. 
And  the  defendant  further  says,  that  at  the  said  trial  he,  the  now  defendant,  duly 
proved  and  gave  in  evidence  the  said  memorandum  of  agreement  in  the  said  declara- 
tion mentioned,  and  further  proved  the  delivery  to  and  acceptance  by  the  now  plaintiff 
of  the  ship  thereby  contracted  to  be  built,  and  that  the  price  thereof,  calculated 
according  to  the  provisions  and  terms  of  the  said  memorandum  of  agreement  in  that 
behalf,  amounted  to  the  sum  of  .360JS1.  3s.  lOd.,  whereof  the  now  plaintiff  had  paid  him, 
the  now  defendant,  the  said  sum  of  £3500  in  the  said  declaration  mentioned,  and  was 
also  entitled  to  credit  for  two  other  sums,  namely,  L'~^l.  7s.  Gd.  and  31.  10s.,  leaving 
the  said  sum  of  861.  (is.  4d.,  the  balance,  unpaid  to  the  now  defendant ;  and  he  the 
defendant  further  proved  and  gave  evidence  that  he,  the  now  defendant,  had  done 
and  provided  for  the  now  plaintiff,  and  at  his  request,  for  the  said  ship,  work, 
labour,  and  materials,  to  the  value  of  1341.  3s.  2d.,  which  was  extra  of  and  in  addition 
to  the  work,  labour,  and  materials  in  the  said  memorandum  of  agreement  mentioned. 
And  the  now  defendant  further  says,  that  the  now  plaintiff,  at  the  said  trial,  and 
in  defence  of  the  said  causes  of  action  of  him  the  now  defendant,  and  in  answer 
thereto,  averred  and  gave  evidence  of  the  very  same  and  identical  breach  of  contract 
alleged  by  the  now  plaintiff  to  have  been  committed  by  the  now  defendant  in  the 
said  declaration  in  this  suit,  that  is  to  say,  that  the  now  defendant  did  not  build 
the  said  ship  of  the  very  best  materials,  in  conformity  with  the  said  specification 
in  the  said  declaration  mentioned,  and  did  not  build  the  same  with  the  whole  of  the 
scantling,  fastening,  and  planking  inside  and  outside,  such  as  is  mentioned  in  Lloj'd's 
Survey  Book  for  a  twelve  years'  ship,  but  omitted  and  neglected  so  to  do.  And  the 
defendant  further  says,  that  the  now  plaintiff,  at  the  said  trial,  produced  witnesses  and 
[861]  gave  evidence  in  suppoi  t  of  his  said  alleged  defence,  and  in  answer  to  the  said 
causes  of  action  of  him  the  now  defendant ;  and  then  insisted  at  the  said  trial,  th.at  if 
the  said  jury  were  of  opinion  and  found  that  the  now  defendant  had  committed  the 
said  breach  of  contract,  or  any  pait  thereof,  and  that  the  amount  of  compensation  or 
of  damages  to  which  he  the  now  plaintiff  was  entitled  by  reason  thereof,  exceeded  or 
equalled  the  amount  of  the  said  balance,  and  the  value  of  the  said  extra  and  additional 
work,  labour,  and  materials  as  aforesaid,  that  he,  the  now  plaintiff,  was  entitled  to 
have  the  verdict  found  for  him.  And  further,  that  if  the  .said  jury  were  of  opinion 
and  found  that  he  the  said  plaintiff  was  entitled  to  any  compensation  or  damages  in 
respect  of  the  said  alleged  breach  of  contract,  or  any  part  thereof,  although  the  same 
might  be  less  in  amount  than  the  amount  of  the  sai(l  balance,  and  the  said  value  of 
the  said  extra  and  additional  work,  labour,  and  materials,  that  he  the  now  plaintiff 
was  entitled  to  have  the  same  deducted  from  the  said  last-mentioned  amount :  and  the 
said  now  plaintiff  then  prayed  the  said  Baron  to  state  to  and  inform  the  said  jury, 
that  he  the  now  plaintiff  was  so  entitled.  And  the  defendant  further  saith,  that  in 
pursuance  of  such  prayer  of  the  now  plaintiff,  and  in  accordance  therewith,  the  said 
Baron  did  then,  in  summing  up  the  evidence  at  the  said  trial,  state  to  and  direct  the 
said  juiy,  that  if  they  found  and  were  of  opinion  that  the  now  defendant  had  com- 
Ex.  Div.  VII.— 41* 
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mitted  the  said  alleged  breach  of  contract,  or  any  part  thereof,  that  they  should 
decide  and  ascertain  what  was  the  amount  of  compensation  or  damages  to  which  the 
now  plaintiff  was  entitled  by  reason  thereof ;  and  that  if  the  said  compensation  or 
damages  equalled  or  exceeded  the  amount  of  the  said  balance,  and  the  value  of  the 
said  extra  and  additional  work  and  labour  and  materials,  that  they  should  find  their 
verdict  for  the  plaintiff  in  this  action  ;  and  that  if  the  amount  of  compensation  or 
damages  to  which  [862]  they  found  the  plaintiff  in  this  action  was  entitled,  was  less 
than  the  amount  of  the  said  balance  and  the  value  of  the  said  extra  and  additional 
work  and  labour  and  materials,  that  they  should  deduct  such  compensation  or  damages 
from  the  said  amount,  and  find  their  verdict  for  the  defendant  in  this  action  for  the 
diflerence  only.  And  the  defendant  further  says,  that  the  said  jury,  in  pursuance  of 
such  direction,  did  then  find  that  the  defendant  in  this  action  had  committed  a  breach 
of  the  said  contract  in  the  declaration  in  this  action  mentioned,  and  that  the  plaintiff 
in  this  action  was  entitled  to  compensation  and  damages  in  respect  thereof ;  and  then 
found  their  verdict  for  the  now  defendant,  for  the  difference  only  between  the  said 
compensation  and  damages  which  they  so  found  the  plaintiff  in  this  action  was  entitled 
to  by  reason  of  the  said  breach  of  contract,  and  the  amount  of  the  said  balance,  and 
the  value  of  the  said  extra  and  additional  work  and  labour  and  materials  as  aforesaid, 
that  is  to  say,  for  the  sum  of  £120  only,  which  was  considerably  less  than  the  amount 
of  the  said  balance  as  aforesaid,  and  the  value  of  the  said  extra  and  additional  work 
and  labour  and  materials.  And  the  defendant  further  says,  that  the  said  jury  then 
found  all  the  said  issues  so  as  aforesaid  joined  for  him  the  defendant,  and  assessed 
his  damages  on  occasion  of  the  premises  in  the  said  action,  besides  his  costs  and 
charges  by  him  in  his  said  suit,  to  the  said  sum  of  £120  as  aforesaid,  and  those  costs 
and  charges  to  -tOs.  ;  and  such  proceeilings  were  afterwards  had  in  her  Majesty's  said 
Court  of  Exchequer  at  Westminster,  that  afterwards,  and  after  the  commencement  of 
this  suit,  to  wit,  on  &c.  aforesaid,  it  was  considered  by  the  said  Court  that  the  now 
defendant  should  recover  against  the  now  plaintiff"  his  said  damages,  costs,  and  charges 
by  the  jury  aforesaid  in  form  aforesaid  assessed,  and  also  £262  for  his  costs  and 
charges  by  the  said  Court  adjudged  of  increase  to  the  now  defendant,  with  his  assent, 
which  said  [863]  damages,  costs  and  charges  in  the  whole  amounted  to  £384,  and  the 
now  plaintiff  in  mercy,  Ac.  ;  as  by  the  record  and  proceedings  thereof  still  remaining 
in  the  said  Court  of  our  Lady  the  Queen,  before  the  Barons  of  her  Exchequer  at 
Westminster,  more  fully  and  at  large  appears,  which  said  judgment  still  remains  in 
full  force  and  effect,  not  in  the  least  reversed  or  made  void.  And  the  defendant  in 
fact  saith,  that  the  said  alleged  breach  of  contract  by  the  now  defendant,  or  by  the 
plaintiff  in  the  declaration  in  this  suit  alleged,  is  the  very  same  identical  breach  of 
contract  so  alleged  and  proved  by  the  now  plaintiff  at  the  said  trial,  and  relied  upon 
by  him  as  aforesaid,  and  for  and  in  respect  of  which  he  obtained  such  compensation 
and  damages  as  aforesaid.     Verification  and  prayer  of  judgment. 

Special  demurrer,  and  jouider  in  demurrer. 

Cleasby,  in  support  of  the  demurrer.  The  plea  is  bad  in  substance.  The  facts 
stated  in  it  afford  no  answer  to  the  present  action,  which  is  brought  to  recover  the 
special  damage  resulting  from  the  breach  of  contract.  He  was  then  stopped  by  the 
Court,  who  called  on 

Martin  to  support  the  plea.  The  plea  shews  that  the  defendant  has  already 
received  a  compensation  foi'  the  breach  of  contract,  and  that  is  an  answer  to  the  action. 
If  a  person  elects  to  receive  compensation  for  a  breach  of  warranty  or  contract,  it  is  a 
satisfaction.  An  impression  formerly  pre\'ailed,  that  when  a  party  contracted  to  pay 
a  stipulated  price  for  work  and  labour,  the  part}'  performing  it  was  entitled  to  recover 
the  stipulated  price,  and  that  the  only  remedy  for  a  breach  of  the  contract  was  bj'  a 
cross  action.  But  in  Badtn  v.  Butler  (7  East,  479)  a  different  opinion  was  entertained, 
and  it  was  there  held,  that  where  the  plaintitt'  declared  upon  a  cjuantum  meruit  for 
work  and  [864]  labour  and  materials,  it  was  competent  to  the  defendant,  even  without 
notice  to  the  plaintiff,  to  prove  that  the  work  was  not  worth  so  much  as  the  plaintiff 
claimed  ;  and  if  it  appeared  that  the  plaintifl'  had  been  paid  on  account  as  much  as  the 
work  was  worth,  he  could  not  recover.  In  Poulton  v.  Lattimare  (9  B.  &  C.  259 ; 
4  Man.  &  Ry.  208),  where,  by  a  contract  for  the  sale  of  cinque-foin  seed,  the  vendor 
warranted  it  to  be  good  new-growing  seed,  and  soon  after  the  sale  the  buyer  was  told 
that  it  did  not  correspond  with  the  warranty,  and  he  afterwards  sowed  part  and  sold 
the  residue ;  it  was  held,  that  in  an  action  to  recover  the  price,  it  was  competent  to 
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the  buyer  to  shew  that  the  seed  did  not  correspond  with  the  warranty.  Bayley,  J., 
there  says,  "From  the  nature  of  the  article  and  of  the  contract  of  warranty,  I  think 
the  vendee  was  not  bound  to  return  the  seed  without  using  it ;  that  by  keeping  it  he 
has  not  precluded  himself  either  from  bringing  an  action  for  breach  of  the  warranty, 
or  from  insisting  on  such  breach  in  this  action,  in  order  to  shew  that  the  seed  was  of 
less  value  than  the  seller  represented  it  to  be."  And  Littledale,  J.,  says,  "  I  am  of 
opinion,  that  where  goods  are  warranted,  the  vendee  is  entitled,  although  he  do  not 
return  them  to  the  vendor  or  give  notice  of  their  defective  ((uality,  to  bring  an  action 
for  breach  of  the  warranty  ;  or  if  an  action  be  brought  against  him  liy  the  vendor  for 
the  price,  to  prove  the  breach  of  the  warranty,  either  in  diminution  of  damages  or  in 
answer  to  the  action,  if  the  goods  be  of  no  value."  [Alderson,  B.  If  two-thirds  of 
the  seed  were  bad,  and  one-thiid  good,  the  vendor  would  be  entitled  to  damages  for 
that  which  is  good.]  This  is  the  case  of  a  single  article,  that  of  a  ship.  ,This 
doctrine  is  more  fully  gone  into  in  the  case  of  iStrcel  v.  Blai/  (2  B.  &  Adol.  4-56), 
where  it  was  held,  that  a  person  who  had  purchased  a  horse  warranted  sound  might, 
in  an  action  by  the  vendor  for  the  price,  give  the  breach  [865]  of  warranty  in  evidence 
in  reduction  of  damages.  It  was  there  said  by  the  plaintiff's  counsel  in  argument,  that 
"  a  defence  of  this  kind  is  in  the  nature  of  a  cross  action  upon  the  warranty,  and  is 
admitted  in  order  to  avoid  circuity  of  proceedings,"  and  that  view  is  adopted  by 
Lord  Tenterden,  C.  J.,  in  delivering  the  judgment  of  the  Court: — "The  cases  have 
established  that  the  breach  of  warranty  may  be  given  in  evidence  in  mitigation  of 
damages,  on  the  principle,  as  it  should  seem,  of  avoiding  circuity  of  action."  It  would 
be  quite  absurd  to  say  that  it  is  to  avoid  circuity  of  action,  if  the  other  right  of  action 
is  not  extinguished.  [Parke,  B.  This  is  not  the  case  of  a  warranty  ;  it  is  an  agreement 
to  build  a  ship  of  a  given  description,  and  if  it  is  not  built  according  to  the  agreement, 
the  vendee  is  not  bound  to  receive  it ;  but  if  he  does  receive  the  ship,  is  he  not  bound 
on  a  new  contract  on  a  quantum  meruit,  to  pay  for  it?]  In  Thornton  v.  Flaw  (1  M.  & 
Rob.  218),  Parke,  J.,  was  of  opinion,  that  where  a  tradesman  furnishes  work  differing 
from  the  specification  agreed  on,  he  is  not  entitled  to  the  actual  value  of  the  work, 
but  only  to  the  agreed  price,  minus  such  a  sum  as  it  would  take  to  complete  the 
work  according  to  the  specification.  [Parke,  B.  The  rule  there  laid  down  does  not 
apply  to  the  present  case  :  that  action  was  on  a  quantum  meruit.]  The  object  is  the 
avoiding  circuity  of  action,  and  that  must  necessarily  involve  the  extinguishment  of 
the  other  right  of  action.  The  cases  shew,  that  although  the  plaintiff'  might  have 
sued  originally  for  the  damage  sustained  for  the  breach  of  contract,  yet  that,  having 
given  the  breach  in  evidence  in  reduction  of  the  damages  claimed  in  the  former  action, 
he  has  thereby  exercised  the  option  which  the  law  allowed  him,  and,  as  in  the  case  of  a 
set-oft',  has  precluded  himself  from  bringing  this  action.  Alkn  v.  Cameron  (1  Cr.  &  M. 
832)  meets  the  objection  as  to  the  distinction  between  a  warrant}'  and  a  contract  of 
this  [866]  kind.  There  A.  contracted,  in  consideration  of  2201.  10s.,  to  sell  and  plant  a 
quantity  of  trees  on  B.'s  land  ;  and  also  that  he  would,  at  his  own  costs  and  charges, 
keep  in  order  the  trees  for  two  years  after  the  planting,  and  that  such  as  should  die 
during  that  period  should  be  replaced  by  him  ;  and  in  an  action  to  recover  the  price, 
it  was  held  that  evidence  of  non-performance  by  A.  of  any  part  of  the  conti-act  on 
his  part,  was  admissible  in  reduction  of  damages.  Bayley,  B.,  there  says,  in  the  course 
of  the  argument,  "Street  v.  Blaij  goes  nlmost  the  whole  length  of  this  case;"  and  in 
giving  judgment  he  says,  "Is  the  plaintiff  liable  to  an  abatement  from  the  amount 
agreerl  on  in  respect  of  misconduct  on  his  part,  or  non-fulHlment  of  what  he  is  bound 
to  perform  I  The  case  of  Strcd  \.  JJlai/  puts  this  in  a  plain  and  satisfactory  point  of 
view,  not  leaving  the  defendant  to  a  cross  action  to  recover  for  the  diminution  in 
value  by  reason  of  the  plaintiff's  non-performance  of  the  contract,  but  entitling  him 
to  deduct  the  amount  of  damage  he  has  sustained  thereby  ;  that  is  a  very  plain  and 
intelligiljle  rule,  and  the  present  ca-se  shews  the  wisdom  of  it."  That  authority  goes 
the  entire  length  of  what  the  present  defendant  is  contending  for.  The  contrary 
doctrine  would  be  exceedingly  unjust.  If  a  party  elects  to  derive  a  benefit  by  a  plea 
in  a  former  action,  it  estops  him  from  bringing  a  cross  action.  The  policy  of  the  law 
is  to  compel  the  party  to  come  forward  with  the  whole  of  his  case,  and  not  to  permit 
him  to  lie  by  and  see  his  opponent's  case,  and  then  bring  a  cross  action.  In  Ilcnmll  v. 
Fairlaiiili  (.3  Esp.  104),  it  was  held  that  a  party  cannot  i)iing  an  action  for  what  has 
been  the  ol)ject  of  a  set>off  in  a  foinicr  action  l)y  the  defendant  against  him.  That  is 
the  view  taken  of  this  subject  in  Chitty  on  Pleading,  (vol.  i.  p.  571,  6th  edition),  where 
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it  is  said,  "  These  statutes  were  passed  for  the  benefit  of  defendants,  and  they  are  not 
imperative ;  so  that  a  defendant  may  waive  his  right  to  set  [867]  otf,  and  bring  a  cross 
action  for  a  debt  due  to  him  from  the  plaintiff';  and  where  he  is  not  prepared,  at  the 
time  the  plaintiff'  sues  him,  to  prove  his  cross  demand,  it  is  most  advisable  not  to  plead 
or  give  notice  of  set  off';  for,  in  case  he  should  go  into  evidence  upon  the  trial  in  support 
of  his  cross  demand,  and  fail  in  the  attempt,  he  cannot  afterwards  proceed  in  a  cross 
action  for  the  amount ;  and  a  party  cannot  bring  an  action  for  what  he  has  succeeded 
in  setting  oft'  in  a  former  action  against  him."  He  also  cited  Eastmvre  v.  Laws  (7  Scott, 
461),  Oniram  v.  Uoreumd  (3  East,  347),  and  Com.  Dig.  Action  (K.  3). 

Cleasby,  in  reply.  There  was  nothing  whatever  in  the  former  action  to  denote 
what  amount  of  damage  had  been  sustained  in  consequence  of  the  breach  of  the 
contract.  It  is  an  assumption,  to  say  that  the  defendant  has  made  his  election. 
Even  if  this  were  like  the  case  of  Street  v.  Blay,  the  giving  in  evidence  a  breach  of 
the  agreement  in  reduction  of  damages,  in  the  former  action,  would  not  prevent  the 
defendant  in  that  action  from  afterwards  bringing  an  action  to  recover  the  special 
damage  sustained  by  the  breach  of  contract.  Avoiding  circuity  of  action  means  that 
the  party  should  not  be  compelled  to  pay  the  whole  sum  specified  in  the  agreement, 
and  then  be  driven  to  a  cross  action.  The  distinction  between  the  present  case  and 
those  cited  is,  that  this  claim  could  not  be  pleaded  as  a  set  off,  so  that  the  plaintiff'  in 
the  original  action  would  at  all  events  be  entitled  to  recover  nominal  damages.  Thei'e 
is  no  analogy  between  this  case  and  a  set-off',  because  this  matter  was  no  answer  to  the 
former  action.  No  claim  was  made  in  respect  of  the  breach  of  the  contract,  but  the 
defendant  merely  insisted  on  the  breach  of  contract  as  shewing  that  the  plaintiff'  in 
that  action  was  not  entitled  to  recover  the  sum  agreed  upon,  but  only  on  a  Cjuantum 
meruit.  [868]  Suppose  the  defendant  in  that  action  had  paid  into  Court  all  that  the 
plaintiff'  was  entitled  to  recover,  could  not  he  afterwards  sue  for  the  breach  of  contract? 
A  set-off  is  a  satisfaction  of  the  counter  claim,  which  this  was  not.  It  does  not  appear 
that  the  jury  have  given  any  compensation  for  the  special  damage  arising  from  the 
breach  of  contract.      The  plea,  therefore,  is  no  answer  to  the  action. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (a)  was  now  delivered  by 

Farke,  B.  In  this  case,  the  declaration  is  in  special  assumpsit  on  a  contract  to- 
build  a  ship  for  the  plaintiff',  at  a  certain  rate  per  ton,  and  according  to  a  certain 
specification  :  and  the  breach  assigned  is  for  not  building  a  vessel  with  scantlings, 
fastenings,  and  planking,  according  to  such  specification  ;  by  reason  whereof  the  ship, 
on  a  voyage  from  London  to  New  South  Wales  and  back,  was  so  much  strained  that 
it  became  necessary  to  re-fasten  and  repair  her. 

To  this  declaration  there  was  one  plea,  to  which  it  is  unnecessary  to  allude,  as  it 
was  admitted  to  be  bad  on  special  demurrer,  and  is  to  be  amended  ;  and  a  second  plea, 
on  which  the  question,  which  we  have  taken  time  to  consider,  arises. 

This  plea  states  in  substance,  that  the  defendant  had  sued  the  plaintiff  for  th& 
balance  of  the  agreed  price  of  the  vessel,  after  payment  of  £3500,  and  also  for  a  sum 
of  £134  odd  for  extra  work,  in  the  form  of  an  action  for  work  and  labour,  and  for 
goods  sold  and  delivered  ;  that  issue  was  joined,  and,  on  the  trial  of  the  cause,  the 
plaintiff'  gave  evidence  in  his  defence  of  the  same  bi'cach  of  contract  alleged  in  the 
declaration  ;  and  insisted,  that  if  the  amount  of  compensation  to  which  he  was  entitled, 
exceeded  [869]  or  equalled  the  balance  of  the  price  and  the  value  of  the  extra  work, 
the  now  plaintiff' was  entitled  to  a  verdict ;  if  it  was  less,  that  he  was  entitled  to  a 
deduction  from  the  amount  of  both,  of  such  amount  of  compensation.  The  plea 
proceeds  to  state,  (and,  we  must  assume,  correctly,  foi'  the  purposes  of  this  argument, 
though  the  statement  has  arisen  from  mistake),  that  the  learned  judge  before  whom 
the  cause  was  tried,  my  brother  Eolfe,  so  directed  the  jury  ;  and  that  the  jury  found 
that  the  now  defendant  had  committed  a  breach  of  contract,  and  was  entitled  to  some 
compensation,  which  they  deducted  from  the  price  of  the  vessel  and  value  of  the  extra 
work ;  and  the  now  defendant  had  judgment  for  the  amount,  after  such  deduction  had 
been  made,  since  the  commencement  of  this  suit. 

The  plaintiff'  demurred  to  this  plea,  assigning  several  causes  of  special  demurrer, 
which  it  is  not  necessary  to  notice,  as  we  are  all  of  opinion  that  it  is  bad  in  substance. 

The  ground  on  which  it  was  endeavoured  to  support  the  plea,  in  a  very  ingenious 

(a)  Parke,  B.,  Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B. 


8M.  &W.  870.  MONDEL   V.  STEEL  1293 

argument,  was  this  :  that  a  defendant  in  an  action  for  the  stipulated  price  of  a  chattel, 
which  the  plaintiff  had  contracted  to  make  for  the  defendant  of  a  particular  quality, 
or  of  a  specific  chattel  sold  with  a  warranty,  and  delivered,  had  the  option  of  setting 
up  a  counter  claim  for  breach  of  the  contract  in  the  one  instance,  or  the  warranty  in 
the  other,  in  the  nature  of  a  cross  action  ;  and  that  if  he  exercised  that  option,  he 
was  in  the  same  situation  as  if  he  had  brought  such  an  action  ;  and  consequently, 
could  not,  after  judgment  in  one  action,  bring  another ;  and  the  case  was  likened  to 
a  set-otl'  under  the  statutes.  This  argument  was  founded  on  no  other  authority 
than  an  expression  of  Lord  Tenterden  in  giving  the  judgment  of  the  Court  in  the 
case  of  Street  v.  Blaif  (2  B.  &  Aid.  462),  his  lordship  having  said  that  a  breach  of 
warranty  might  be  given  in  evidence  in  an  action  for  the  price  of  a  specific  [870] 
article  sold,  in  mitigation  of  damages,  "on  the  principle,  it  should  seem,  of  avoiding 
circuity  of  action.'  But  we  are  all  of  opinion  that  no  such  inference  is  to  be  drawn 
from  that  expression  ;  what  was  meant  was,  that  the  sum  to  be  recovered  for  the 
price  of  the  article  might  be  reduced  by  so  much  as  the  article  was  diminished  in 
value,  by  reason  of  the  non-compliance  with  the  warranty  ;  and  that  this  abatement 
was  allowed  in  order  to  save  the  necessity  of  a  cross  action.  Formerly,  it  was  the 
practice,  where  an  action  was  brought  for  an  agreed  price  of  a  specific  chattel,  sold 
with  a  warranty,  or  of  work  which  was  to  be  performed  according  to  contract,  to 
allow  the  plaintiff  to  recover  the  stipulated  sum,  leaving  the  defendant  to  a  cross 
action  for  breach  of  the  warranty  or  contract ;  in  which  action,  as  well  the  difference 
between  the  price  contracted  for  and  the  real  value  of  the  articles  or  of  the  work  done, 
as  any  consequential  damage,  might  have  been  recovered  ;  and  this  course  was  simple 
and  consistent.  In  the  one  case,  the  performance  of  the  warranty  not  being  a  condi- 
tion precedent  to  the  payment  of  the  price,  the  defendant,  who  received  the  chattel 
warranted,  h'as  thereby  the  property  vested  in  him  indefeasibly,  and  is  incapable  of 
returning  it  back  ;  he  has  all  that  he  stipulated  for  as  the  condition  of  paying  the  price, 
and  therefore  it  was  held  that  he  ought  to  pay  it,  and  seek  his  remedy  on  the  plaintiff's 
contract  of  warrant}'.  In  the  other  case,  the  law  appeai-s  to  have  construed  the 
contract  as  not  importing  that  the  performance  of  every  portion  of  the  work  should 
be  a  condition  precedent  to  the  payment  of  the  stipulated  price,  otherwise  the  least 
deviation  would  have  deprived  the  plaintift'  of  the  whole  price ;  and  therefore  the 
defendant  was  obliged  to  pay  it,  and  recover  for  any  breach  of  contract  on  the  other 
side.  But  after  the  case  of  Baden  v.  Butter  (7  East,  479),  a  different  practice,  which 
had  been  partially  [871]  adopted  before  in  the  case  of  King  v.  Boston  (7  East,  481,  n.), 
began  to  prevail,  and  being  attended  with  much  practical  convenience,  has  been  since 
generally  followed  ;  and  the  defendant  is  now  permitted  to  shew  that  the  chattel  by 
reason  of  the  non-compliance  with  the  warranty  in  the  one  case,  and  the  work  in  con- 
sequence of  the  non-performance  of  the  contract  in  the  other,  were  diminished  in 
value;  Kid  v.  Atkinson  (2  Camp.  64),  Thornton  v.  Place  (1  M.  &  Rob.  218),  &c.  The 
same  practice  has  not,  however,  extended  to  all  cases  of  work  and  labour,  as  for 
instance,  that  of  an  attorney,  Templer  v.  M'Lachlun  (2  T.  R.  136),  unless  no  benefit 
whatever  has  been  derived  from  it ;  nor  in  an  action  for  freight ;  Shich  v.  Dames 
(4  Camp.  119).  It  is  not  so  easy  to  I'econcile  these  deviations  from  the  ancient 
practice  with  principle,  in  those  particular  cases  above-mentioned,  as  it  is  in  those 
where  an  executory  contract,  such  as  this,  is  made  for  a  chattel,  to  be  maiuifactured 
in  a  particular  manner,  oi-  goods  to  be  delivered  .according  to  a  sample ;  Gcrmaine  v. 
Burton  (.3  Stark.  32) ;  where  the  party  may  refuse  to  receive,  or  may  return  in  a 
reasonable  time,  if  the  article  is  not  such  as  bargained  for ;  for  in  these  cases  the 
acceptance  or  non-return  affords  evidence  of  a  new  contract  on  a  quantum  valebat ; 
whereas,  in  a  case  of  a  deliveiy  with  a  warranty  of  a  specific  chattel,  there  is  no  power 
of  returning,  and  consequently  no  ground  to  imply  a  new  contract ;  and  in  some  cases 
of  work  performed,  there  is  difficulty  in  finding  a  reason  for  such  presumption.  It 
must  however  be  considered,  that  in  all  these  cases  of  goods  sold  and  delivered  with 
a  warranty,  and  work  and  laliour,  as  well  as  the  case  of  goods  agreed  to  be  supplied 
according  to  a  contract,  the  I'ule  which  has  been  fouufl  so  convenient  is  established  ; 
and  that  it  is  competent  for  the  defendant,  in  all  of  those,  not  to  set-off',  by  a  proceed- 
ing in  tlie  nature  of  a  cross  action,  the  amount  of  damages  [872]  which  he  has  sus- 
tained by  breach  of  the  contract,  but  simply  to  defend  himself  by  shewing  how  much 
less  the  subject-matter  of  the  action  was  worth,  by  reason  of  the  breach  of  contract ; 
and  to  the  e.xtent  that  he  obtains,  or  is  capable  of  obtaining,  an  abatement  of  price  on 
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that  account,  he  must  be  considered  as  having  received  satisfaction  for  the  breach  of 
contract,  ancl  is  precluded  from  recovering  in  another  action  to  that  extent;  but 
no  more. 

The  opinion,  therefore,  attributed  on  this  record  to  the  learned  Judge  is,  we  think, 
incorrect,  and  not  warranted  by  law  ;  and  all  the  plaintiff  could  by  law  be  allowed  in 
diminution  of  damages,  on  the  former  trial,  was  a  deduction  from  the  agreed  price, 
according  to  the  difference,  at  the  time  of  the  delivery,  between  the  ship  as  she 
was,  and  what  she  ought  to  have  been  according  to  the  contract :  but  all  claim 
for  damages  beyond  that,  on  account  of  the  subsequent  necessity  for  more  extensive 
repairs,  could  not  have  been  allowed  in  the  former  action,  and  may  now  be  recovered. 

We  have  already  observed  in  the  course  of  the  argument,  that  the  defence  made 
in  the  second  plea  cannot  be  supported  on  the  gi'ound  that  it  discloses  a  mutual  agree- 
ment by  the  plaintiff  and  defendant  to  leave  the  amount  of  the  cross  claim  to  the  jury 
as  arbitrators,  and  that  they  have  made  an  award.  The  plea  does  not  state  any  such 
agreement,  or  an  equivalent  thereto.  Our  judgment  must  therefore  be  for  the 
plaintifl". 

Judgment  for  the  plaintiff. 

[873]  Prior  v.  Hembrow  and  Dare,  Executrix  and  Executor  of  John  Hembrow, 
Deceased.  Exch.  of  Pleas.  July  10,  1841. — Differences  and  disputes  having 
arisen  between  the  trustees  and  managers  of  a  chapel,  as  to  the  conduct  of  B., 
one  of  the  trustees ;  and  an  information  and  bill  having  been  tiled  in  the  Court 
of  Chancery,  at  the  relation  of  all  the  trustees  (except  B.)  against  B.  and  another 
person  praying  an  account  against  B.,  in  respect  of  such  part  of  the  trust  funds 
as  had  come  into  his  hands ;  and  B.  having,  by  his  answer,  charged  the  relators 
with  breach  of  trust  in  their  management  of  the  trust  fund,  an  order  was  made 
by  the  Vice-Chancellor,  with  the  consent  of  all  parties,  that  the  cause  and  all 
matters  in  difference  should  be  referred  to  arbitration,  the  arbitrator  to  have  full 
authority  over  the  costs  of  the  suit  and  reference.  The  order  expressly  provided 
that  the  death  of  any  of  the  parties  should  not  operate  as  a  revocation  of  the 
arbitrator's  authority,  but  that  his  award  should  be  delivered  to  the  personal 
representatives  of  the  deceased  party  or  parties.  During  the  reference,  one  of 
the  relators,  being  a  patty  thereto,  died  ;  and  afterwards  the  arbitrator  made  his 
award,  and  thereby  directed  that  the  costs  of  the  reference  should  be  borne  and 
paid  by  the  parties  b}'  whom  they  were  incurred.  The  plaintiff",  who  was  one 
of  the  relators,  paid  the  solicitor,  who  had  been  retained  for  them  in  the  conduct 
of  the  reference,  his  bill  of  costs,  and  brought  an  action  for  money  paid,  against 
the  executors  of  the  deceased  relator,  for  his  proportion  of  the  costs  incurred 
after  his  death,  including  the  costs  of  the  award  : — Held,  that  the  executors  were 
liable  in  such  action  for  their  testator's  proportion  of  the  costs  of  the  reference 
incurred  after  his  death,  and  also  of  the  costs  of  the  award. — Where  several 
persons  jointly  contract  for  a  chattel  to  be  made  or  procured  for  the  common 
benefit  of  all,  and  the  executors  of  any  party  dying  are  by  agreement  to  stand  in 
the  place  of  such  party  dying,  although  the  legal  remedy  of  the  party  employed 
would  be  solely  against  the  survivors,  yet  the  law  will  imply  a  contract  on  the 
part  of  the  deceased  contractor  that  his  executors  shall  pay  his  proportion  of  the 
price  of  the  article  to  be  furnished. 

[S.  C.  10  L.  J.  Ex.  371.] 

The  following  case,  relating  to  the  liability  of  the  defendants,  as  the  representa- 
tives of  John  Hembrow,  deceased,  to  contribute  to  certain  costs  paid  by  the  plaintiff 
under  the  circumstances  hereinafter  mentioned,  was  stated  for  the  opinion  of  this 
Court,  pursuant  to  stat.  .3  &  4  Will.  4,  c.  42,  s.  25. 

The  declaration  was  in  debt  for  money  paid  by  the  plaintiff'  to  the  use  of  the 
defendants,  as  executrix  and  executor  of  John  Hembrow,  deceased.  Plea,  nunquam 
indebitatus,  on  which  issue  was  joined. 

Before  and  at  the  time  of  the  filing  of  the  original  and  supplemental  informations 
and  bills  in  the  Court  of  Chancery  hereinafter  mentioned,  the  plaintifi',  the  said 
John  Hembrow,  deceased,  and  ten  other  persons  (of  whom  William  Bateman,  one  of 
the  defendants  in  the  said  informations  and  bills,  was  one,)  were  the  trustees  and 
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managers  of  two  chapels,  or  places  of  public  worship,  called  respectively  Tottenham 
Court  Koad  Chapel  and  the  Tabernacle,  which  chapels  were  founded  by  the  Kev. 
George  Whitfield,  for  the  purposes  of  public  worship  by  congregations  of  Protestant 
dissenters. 

[874]  Tottenham  Court  Eoad  Chapel  is  copyhold  of  inheritance  holden  of  the 
manor  of  Tottenham,  and  in  the  year  1831  the  said  trustees  and  managers  (with  two 
other  persons,  who  died  before  the  proceedings  hereinafter  mentioned),  were  duly 
admitted  to  the  said  chapel,  to  hold  the  same  according  to  the  customs  of  the  said 
manor.  In  the  same  year  (18:3 1)  the  Tabernacle  Chapel  was  assigned  to  the  said 
trustees  and  managers  (together  with  the  said  two  other  persons  since  deceased),  for 
the  residue  of  a  term  of  years  therein  granted,  by  a  lease  of  the  corporation  of  the 
city  of  London.  The  chapels  were  held  by  the  said  trustees  and  managers,  "in 
confidence  that  they  would  continue  to  carry  on  the  same  good  work  therein,  in  the 
same  way  and  under  the  same  kind  of  management  as  had  been  done  ever  since  the 
decease  of  the  Kev.  George  Whitfield,  and  that  they  would  take  care  to  appoint 
successors  like  minded,  to  fill  up  vacancies  as  they  arose." 

The  said  trustees  and  managers,  fiom  the  time  of  their  appointment  in  the 
year  1S31,  exercised  general  control  and  superintendence  over  the  chapels;  received 
the  pew  rents,  and  other  income  and  profits,  and  paid  the  ministers  and  other 
disbursements. 

In  the  year  1834  differences  and  disputes  arose  between  the  said  trustees  and 
managers,  and  the  Rev.  John  Campbell,  the  officiating  mini.ster  of  the  said  chapels 
(in  which  the  said  William  Bateman  took  part  with  the  said  John  Campliell),  con- 
cerning the  right  of  the  said  trustees  and  managers  to  remove  the  said  John  Campbell, 
and  also  concerning  the  management  of  the  said  chapels,  and  other  matters  connected 
therewith;  and  thereupon,  in  November  1834,  an  information  and  bill  was  filed  in 
the  Court  of  Chancery,  wherein  the  Attorney-General,  at  the  relation  of  the  plaintirt' 
in  this  action,  the  said  John  Hembi'ow,  and  the  said  other  trustees  and  managers 
(except  the  said  William  Bateman),  was  the  informant ;  the  said  relators  were  the 
plaintitis,  and  the  said  William  Bateman  and  John  Camp-[875]-bell  were  the  defen- 
dants, which  said  information  and  bill  was  afterwards  amended,  and  a  supplemental 
information  and  bill  between  the  same  parties  was  also  subsequently  filed. 

The  prayer  of  the  original  information  and  bill  was  as  follows  : — "That  the  defen- 
dant may  answer  the  premises,  and  that  the  said  chapels  may  be  established  by  the 
decree  of  the  Court,  as  places  for  the  public  worship  of  Almighty  God  by  persons 
professing  and  believing  the  doctrines  professed  and  believed  by  Calvinistic  methodists, 
according  to  the  doctrines  of  the  said  articles  of  the  Church  of  England,  and  the 
Assembly's  catechism  aforesaid,  the  plaintitt's  being  leady  and  willing  to  do  all  such 
acts,  and  concur  in  all  such  measui-es  as  may  be  deemed  necessary  for  that  purpose  ; 
and,  if  necessary,  that  it  may  be  referred  to  one  of  the  Masters  of  the  Court,  to  settle 
and  approve  of  a  scheme  for  the  future  maintenance  and  conduct  of  the  said  chapels 
accordingly,  regard  being  had  to  the  intentions  of  the  said  George  Whitfield,  and  to 
the  rules  and  regulations,  and  usage  and  custom,  by  which  the  same  have  been  hitherto 
managed,  conducted,  and  regulated,  from  the  time  of  the  foundation  thereof  ;  and 
that  the  said  William  Bateman  may  be  decreed  to  do  and  concur  in  doing  all  such 
acts  as  may  be  necessary  to  be  done  by  him  for  the  establishment  of  the  said  chapels, 
and  the  futurcregulation  and  government  thereof  ;  and  that  an  account  may  be  taken, 
under  the  decree  and  direction  of  the  Court,  of  the  several  sums  of  money  received 
by  the  said  William  Bateman  for  pew  and  seat  rents,  and  collections  or  otherwise  on 
account  of  the  said  chapel  called  the  Tabernacle,  and  of  his  application  thereof  ;  and 
that  he  may  be  removed  from  being  any  longer  a  trustee  of  either  of  the  said  chapels, 
or  treasurer  of  the  said  chapel  called  the  Tabernacle,  and  that  proper  persons  may  be 
appointed  to  be  trustees  of  the  said  chapels,  in  the  place  and  stead  of  the  said  William 
Bateman  and  the  said  deceased  trustees  ;  and  that  the  [876]  said  defendant,  William 
Bateman,  may  be  restrained,  by  the  injunction  of  the  Court,  from  receiving  any 
further  sums  of  money  for  pew  or  seat  rents  or  otherwise  on  account  of  the  said 
chapel  ;  and  that  the  said  John  Campbell  may  be  restrained,  by  the  order  and 
injunction  of  the  Couit,  from  using  or  exercising  or  attempting  to  use  or  exercise  the 
office  of  minister  to  the  said  chapels,  or  pastor  to  the  congregations  worshipping 
therein,  or  fiom  interfering  or  intermeddling  with  the  performance  of  divine  service 
in  the  said  chapels,  or  either  of  them  ;  and  that  the  said  William  Bateman  may  bo 
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restrained,  by  a  like  injunction,  from  authorizing  the  said  John  Campbell  to  officiate 
as  minister  in  the  said  chapels,  or  either  of  them." 

The  defendants  filed  answers  to  these  informations  and  bills,  and  their  answers 
(amongst  other  things)  charged  the  relators  and  plaintift's  with  misconduct  and  breach 
of  trust  in  the  management  of  the  said  chapels,  and  of  the  income  thereof. 

On  the  22d  of  November,  1  837,  an  order  was  made  by  the  Vice-Chancellor,  by 
consent  of  the  Attorney-General,  and  of  the  said  relators  and  plaintiff's,  and  of  the 
said  defendants,  whereby  it  was  ordered  that  the  said  causes,  and  all  matters  in 
difference  between  the  said  parties,  respecting  the  subject  matters  in  the  information 
in  the  said  causes  mentioned,  should  be  referred  to  the  award  of  William  Fuller 
Boteler,  Esq.,  with  libeitv  for  him  to  consider  and  determine,  as  the  Attorney-General 
might  have  done,  whether  the  supplemental  information  was  properly  filed,  and  was 
properly  framed,  with  power  for  him  to  direct  what  was  proper  to  be  done  between 
the  parties  in  the  premises  ;  and  the  said  William  Fuller  Boteler  was  to  make  his 
awaid  on  or  before  the  1st  day  of  Easter  Term,  1838,  to  be  delivered  to  the  parties 
in  the  said  suits,  or  any  of  them  who  should  require  the  same,  with  power  to  enlarge 
the  time  for  making  the  said  award.  And  bv  the  like  consent,  it  was  ordered  that 
the  costs  of  the  said  suits,  and  of  [877]  the  reference,  and  relating  thereto,  should  be 
at  the  discretion  of  the  said  arbitrator ;  and  by  the  like  consent,  it  was  ordered  that 
the  death  of  any  of  the  said  parties  should  not  operate  as  a  revocation  of  the  authority 
of  the  said  arbitrator,  but  that  his  award  should  be  delivered  to  the  personal  repre- 
sentatives of  the  deceased  party  or  parties,  and  none  of  the  said  parties  should  be  at 
liberty  to  revoke  or  determine  the  reference  thereby  made. 

On  the  13th  of  March,  1840,  (being  within  the  period  to  which  the  arbitrator  had 
duly  enlarged  the  time  for  making  his  award),  the  said  arbitrator  duly  made  his 
award  in  writing  of  and  concerning  the  matters  so  referred  to  him,  and  thereby, 
amongst  other  things,  awarded  and  ordered  in  what  way  the  said  chapels  should  be 
established  ;  and  he  also  awarded  and  set  forth  a  scheme  for  the  maintenance  and 
conduct  of  the  affairs  of  the  said  chapels,  and  did  also  award  that  the  said  John 
Campbell  should  be  and  continue  minister  of  the  said  chapels ;  and,  after  reciting 
that  the  relators  and  the  plaintiffs  and  the  defendants  had,  by  their  solicitors,  waived 
the  taking  of  any  accounts  against  each  other,  except  as  regards  the  particular  items 
of  account  thereinafter  mentioned,  the  said  arbitrator  awarded  upon  those  particular 
items.  And  as  to  the  costs,  the  said  arbitrator  did  award  and  order  as  follows  :  "  And 
as  to  the  costs  of  the  said  suit,  and  of  this  reference,  and  relating  thereto,  I  do  award 
and  order  that  so  much  of  such  costs  as  have  been  incurred  by  the  said  relators  and 
plaintiff's,  and  by  the  said  defendants  respectively,  in  and  about  establishing  the  said 
chapels,  and  the  scheme,  rules,  and  regulations  for  the  maintenance  and  conduct  of 
the  aft'airs  of  the  same,  as  between  solicitor  and  client,  shall  be  paid  and  reimbursed 
to  them  respectively  out  of  the  funds  and  monies  of  the  said  chapels;  and  in  case 
there  shall  not  be  sufficient  funds  or  monies  of  the  said  chapels  immediately  applicable 
to  the  payment  of  such  costs,  I  do  order  that  the  amount  thereof,  when  ascertained, 
shall  be  a  charge  upon  [878]  the  said  chapels  and  the  property  thereof,  to  be  paid  to 
the  parties  respectively  to  whom  the  same  shall  be  due,  with  interest  in  the  meantime, 
half-yearly,  at  the  late  of  £4  per  cent,  per  annum.  And  as  to  so  much  of  the  costs 
of  the  said  suits,  and  of  this  reference,  and  relating  thereto,  as  have  been  incurred  by 
the  said  defendant  William  Bateman,  by  reason  of  the  attempt  made  by  the  relators 
and  plaintiffs  to  remove  him  from  the  office  of  manager  of  the  said  chapels,  I  do  award 
and  order  that  the  same  be  paid  to  the  said  William  Bateman  by  the  said  relators  and 
plaintiff's.  And  as  to  all  other  costs  of  the  said  suits,  and  of  this  reference,  and 
relating  thereto,  including  the  costs  of  the  supplemental  information,  (which  I 
determine  to  have  been  properly  hied  and  properly  framed),  and  other  charges  and 
expenses  in  the  premises,  the  payment  of  which  is  not  hereinbefore  ordered  and 
provided  for,  I  do  award  and  oi-der  that  the  same  be  borne  by  the  parties  respectively 
by  whom  the  same  have  been  incurred.  And  I  do  order  that  the  costs,  the  payment 
of  which  is  hereinbefore  ordered,  shall  be  taxed  by  one  of  the  Masters  of  the  High 
Court  of  Chancery.  And  I  do  order  that  the  disposable  funds  and  monies  of  the  said 
chapels  be  applied,  in  the  first  place,  in  payment  of  the  interest  due  on  the  present 
mortgages  and  incumbrances  on  the  chapels,  and  the  balance  due  from  the  chapels  to 
the  defendant  William  Bateman,  and  the  other  debts  (other  than  principal  monies  due 
upon  mortgage)  of  the  said  chapels,  before  the  payment  of    the  costs  hereinbefore 
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directed  to  be  paid  out  of  the  funds  or  monies  of  the  said  chapels.  And  I  do  order 
that  the  said  information  be  no  further  proceeded  with,  and  that  all  suits  and  con- 
troversies between  the  said  relators  and  plaintiffs,  and  the  said  defendants,  touching 
the  matters  referred  to  me,  shall  from  henceforth  cease." 

Mr.  Rowland  AVilks  was  employed  and  retained  as  the  solicitor  for  the  said  I'clators 
and  plaintiffs  in  the  said  causes  and  arbitration,  by  all  the  said  relators  and  plain- 
[879]-tiffs,  including  the  said  John  Hembrow  ;  and  the  said  Rowland  Wilks  acted  as 
such  solicitor  in  the  said  causes  and  in  the  said  reference. 

On  the  3rd  of  December,  1837,  the  said  John  Hemlirow  died.  The  defendants  in 
this  action  (his  executors)  were  not  made  parties  to  the  said  causes  by  any  supple- 
mental or  other  information  or  bill,  or  other  proceeding  ;  and  although  the  defendants 
were  aware  of  the  said  suits,  and  of  the  same  having  been  so  referred  to  Mr.  Boteler 
as  aforesaid,  they  did  not  in  any  way  interfere  or  appear  in  the  said  suits  and 
arbitration,  nor  did  they  revoke  any  authority  given  by  their  testator  with  reference 
thereto. 

The  bills  of  costs  of  the  said  Mr.  Wilks,  under  the  above  employment  and  retainer 
in  the  said  causes  and  arbitration,  amount  to  the  sum  of  £2793,  of  which  about 
£1162  was  incurred  in  the  lifetime  of  the  said  John  Hembrow  ;  and  the  share  of  the 
said  John  Hembrow  of  so  much  of  the  said  costs  of  the  said  Mr.  Wilks  as  were 
incurred  in  his  lifetime,  is,  for  the  purposes  of  the  present  case,  to  be  considered  as 
having  been  paid  p.artly  by  the  said  John  Hembrow  in  his  lifetime,  and  partly  by  the 
defendants  since  his  death.  All  the  residue  of  the  said  costs  has  been  paid  by  the 
plaintiff  to  the  said  W^ilks. 

One  moiety  of  the  costs  of  the  said  award  of  the  arbitrator,  amounting  to  3021.  10s., 
has  also  been  paid  by  the  plaintiff"  to  the  arbitrator  ;  the  other  moiety  was  paid  by  the 
defendants  in  the  said  causes.  No  part  of  the  costs  awarded  to  be  paid  to  the  said 
"William  Bateman  by  the  said  relators  and  plaintiffs,  has  been  paid  to  him.  There 
have  not  been,  since  the  making  of  the  said  award,  and  are  not  now,  any  funds  or 
monies  of  or  belonging  to  the  said  chapels,  out  of  which  any  costs  could  be  paid  or 
repaid  as  directed  by  the  said  award.  Neither  the  heirs  nor  the  personal  representa- 
tives of  the  said  John  Hembrow  have  in  their  power  or  control,  or  in  reversion  or 
€.xpect-[880]-ancy,  any  funds  or  property  belonging  to  the  said  chapels,  or  relating 
thereto. 

The  questions  for  the  opinion  of  the  Court  are :  first,  whether  the  defendants  are 
liable  to  contribute  to  the  payment  of  the  costs  of  Mr.  Wilks  incurred  in  the  matter  of 
the  said  arbitiation,  subsequently  to  the  death  of  the  said  John  Hembrow,  under  the 
circumstances  mentioned  in  this  case  ;  and  secondly,  whether  the  defendants  are  liable, 
under  the  circumstances  mentioned,  to  contribute  to  the  payment  of  the  moiety  of 
the  said  costs  of  the  said  award. 

If  the  Court  shall  be  of  opinion  in  the  affirmative  on  both  questions,  the  defendants 
agree  that  judgment  shall  be  entered  against  them  bv  confession  for  1471.  18s.  6d. 
debt,  and  Is.,  damages ;  if  in  the  affirmative  on  the  first  question  only,  the  defendants 
agree  that  the  like  judgment  shall  be  entered  against  them  for  1201.  8s.  6d.  debt,  and 
Is.  damages  ;  and  if  in  the  affirmative  on  the  last  question  only,  the  defendants  agree 
that  the  like  judgment  shall  be  entered  against  them  for  271.  10s.  debt,  and  Is. 
damages  ;  but  if  the  Court  shall  be  of  opinion  in  the  negative  on  both  questions,  then 
the  plaintiir  agrees  that  judgment  shall  be  entered  against  him  of  nolle  prosequi.  The 
judgment  to  be  entered  for  the  plaintiff  or  defendants  (as  the  case  may  be)  immediately 
after  the  decision  of  the  case,  or  otherwise  as  the  Court  may  direct.  The  Court  to 
have  power  to  amend  the  pleadings  as  it  may  think  fit ;  and  copies  of  the  said 
informations  and  bills  in  Chancery  and  the  answers  thereto,  and  of  the  order  of 
the  Vice-Chancellor  and  of  the  award,  to  be  considered  as  part  of  the  case,  and  referred 
to  accordingl}'. 

Cresswell,  for  the  plaintiff.  Under  the  terms  of  the  order  of  reference,  John 
Hembrow,  if  alive,  would  clearly  have  been  liable  as  a  co-contractor  in  an  action  for 
contributioti ;  and  one  of  the  terms  of  the  order  being,  that  [881]  the  death  of  any 
of  the  parties  thereto  should  not  operate  as  a  revocation  of  the  arbitrator's  authority, 
but  that  the  award  should  be  delivered  to  the  personal  representatives  of  the  deceased 
party,  his  executors  are  now  liable  in  this  action.  It  is  quite  clear  that  any  person 
may  bind  his  executors  as  far  as  his  assets  are  available,  and  there  is  no  diflicully  in 
such  cases,  unless  it  be  a  contract  to  do  something  which  requires  the  personal  skill 
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of  the  testator;  where  another  person  is  employed  by  the  testator  to  do  the  thing  for 
him,  his  executors  are  clearly  liable.  It  has  been  held  that,  in  such  a  case  as  the 
present,  the  submission  is  not  avoided  by  the  death  of  one  of  the  parties  to  it.  In 
Cooper  V.  Johnson  (2  B.  &  Aid.  394),  it  was  held  that  the  death  of  either  party  i.s  a 
revocation  of  the  arbitrator's  authority ;  but  Abbott,  C.  J.,  pointed  out  the  propriety 
of  inserting  a  clause  like  that  in  the  present  case,  for  the  purpose  of  obviating  the 
inconvenience  arising  from  the  death  of  either  part}'  before  the  award  is  made :  and 
from  that  recommendation  this  form  has  been  adopted.  In  Blundell  v.  Bretfargh 
(17  Ves.  232)  Lord  Eldon,  C,  was  of  opinion  that  an  order  of  this  nature  would  bind 
the  representatives.  His  Lordship  says  :  "  I  admit  the  full  effect  of  the  repeated 
occurrence  of  the  words  '  heirs,  executors,  and  administrators '  [which  had  occurred  in 
that  case]  ;  but  if  the  whole  instrument  shews  that  the  terms  were  to  be  settled  by 
an  award  to  be  delivered  to  the  parties,  the  only  way  of  considering  it  is,  that  they 
are  contracting  for  themselves,  their  heirs,  &c.,  that  they  themselves  shall  execute  all 
acts,  as  such  award  so  delivered  shall  prescribe  ;  or  if  they  do  not  live  long  enough 
after  the  terms  have  been  so  settled,  that  their  heirs,  &c.,  shall  execute.  If  the  mode  and 
means  of  settling  the  terms  are  an  award  and  umpirage,  the  terms  must,  unless  other- 
wise contracted,  be  settled  while  the  parties  are  living,  as  the  death  of  one  has  the 
effect  of  [882]  revoking  the  power  to  make  the  award."  Now  here  the  submission  is 
not  that  the  arbitrator  should  make  his  award  to  be  delivered  to  the  parties,  but  to 
them  or  their  personal  representatives.  In  M'Dovgol  v.  Robertson  (4  Bing.  435 ;  2  Y. 
&  J.  11  ;  1  M.  &  P.  147),  where  a  submission  to  arbitration  contained  a  stipulation 
that  it  should  not  be  vacated  by  the  death  of  either  of  the  parties,  but  that  notwith- 
standing such  an  event  matters  should  be  proceeded  in,  the  final  award  having  been 
made  after  the  death  of  one  of  the  parties,  it  was  held  that  a  surety  for  the  fulfilment 
of  it  was  liable.  If  that  were  not  so,  it  would  come  to  this,  that  a  man  cannot  make 
his  executors  bound  by  his  contract ;  but  it  is  clear  that  the\'  are  so  to  the  extent  of 
the  assets.  If  one  of  two  sureties  pays  the  other's  share  of  the  debt,  he  is  entitled  to 
recover  his  proportion.  In  Holmes  v.  Williamson  (6  M.  &  Selw.  158),  where  the 
plaintiff  and  defendant  were  two  of  a  committee  appointed  at  a  vestry  meeting  for  the 
purpose  of  prosecuting  nuisances  on  the  waste  lands  and  highways  of  the  parish, 
which  committee  appointed  an  attorney,  who  prosecuted  and  obtained  a  verdict,  and 
afterwards  sued  the  plaintiff'  for  his  bill  of  costs,  which  was  referred  to  arbitration, 
and  £235,  with  costs  of  the  action,  were  awarded  against  the  plaintiff',  it  was  held 
that  the  plaintiff'  might  maintain  assumpsit  against  the  defendant  for  contribution. 
That  case  is  expressly  in  point.  Here  there  are  several  parties  employing  Wilks  as 
the  attorney,  who  might  sue  either  of  them  for  his  costs,  and  as  the  plaintiff'  has  paid, 
he  is  entitled  to  recover  contribution  from  the  others.  In  Holmes  v.  IVilliamson,  it 
was  argued,  first,  that  as  payment  of  reasonable  costs  was  provided  by  the  Highway 
Act,  and  charged  on  the  surveyor,  the  plaintiff'  could  not  seek  contribution  in  respect 
of  a  payment  for  which  he  was  not  liable ;  and  secondly,  that  an  action  did  not  lie 
by  one  member  of  a  committee  [883]  against  another  member  of  it  for  contribution, 
there  being  nothing  to  raise  any  implied  assumpsit  between  them  ;  but  the  Court  say, 
— "  there  is  nothing  to  prevent  a  body  of  individuals  meeting  together,  and  agreeing 
to  prosecute  any  particular  person,  and  appointing  a  committee  for  that  purpose ;  and 
if  the  members  of  that  committee  retain  an  attorney  to  carry  on  the  pi-oceedings,  to 
whom  can  he  look  but  to  his  employers  for  payment'  This  was  nothing  like  a  pro- 
ceeding under  the  Act."  On  the  second  point  the  Court  said,  that  "if  one  of  several 
contractors  has  been  compelled  to  pay  the  whole,  he  might  seek  contribution  from  the 
others,  and  recover  for  money  paid."  [Lord  Abinger,  C.  B.  There  is  no  doubt  about 
that.  The  question  is,  whether  the  defendants'  being  executors  makes  any  difl^erence. 
The  parties  were  trustees,  not  partners  ;  and  if  any  one  of  them  died,  the  trust 
survived  to  the  others,  and  they  would  be  liable  to  Wilks.]  These  defendants  are, 
by  the  terms  of  his  agreement,  placed  in  the  situation  of  their  testator.  The  parties, 
it  is  true,  were  trustees,  but  they  were  not  taking  the  step  as  trustees  ;  they  were 
individually  liable  to  the  attorney.  If  they  were  proceeding  as  trustees,  in  a  case 
where  a  trust  fund  would  be  liable,  the  case  would  be  very  difterent ;  but  they  were 
acting  here  merelj'  as  individuals,  and  contracted  with  Wilks  as  such  :  and  the 
testator  having  bound  his  executors,  they  are  liable  for  his  proportion.  He  under- 
takes, notwithstanding  his  death,  that  the  arbitration  shall  proceed,  and  that  the 
award  shall  be  delivered  to  his  executors.     The  costs  are  not  to  be  paid  out  of  any 
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fund  ;  they  are  directed  by  the  arbitrator  to  be  charged  on  the  parties.  Tt  is  the 
same  as  if'  they  were  individuals  carrying  on  any  mercantile  adventure.  Hembrow 
has  contracted  that  his  executor  shall  stand  in  the  same  situation  as  he  does.  [Lord 
Abinger,  C.  B.  Can  a  party  contract  that  his  executor  should  go  on  with  an  arbitra- 
tion ?]  Yes,  so  far  as  to  make  his  assets  liable.  He  may  leave  his  executor  a  discre- 
tion to  do  so  or  [884]  not,  and  may  bind  his  estate  for  the  consequences,  and  his 
executor  as  his  representative.  The  executors  could  not  have  revoked  the  authority 
of  the  arbitrator;  but  they  knew  that  the  reference  was  proceeding,  and  did  not 
interfere,  and  so  became  virtually  parties  to  the  order  of  reference.  Suppose  all  the 
parties  had  died,  and  this  award  was  made,  what  would  have  become  of  the  costs'! 
The  award  would  be  binding  even  then.  If  all  were  to  die,  the  authority  as  to  the 
costs  would  remain  ;  otherwise  what  would  become  of  the  parties  on  the  other 
side  ]  The  question  is,  what  was  the  agreement  between  the  parties  ?  If  it  was  that 
the  arbitration  should  go  on,  and  that  the  executors  should  be  liable,  it  amounts  to 
this,  that  the  executors  are  parties,  and  that  they  are  liable  as  far  as  they  are  assets. 
[Alderson,  B.  This  seems  to  depend  entirely  on  the  eflfect  of  the  clause  providing  for 
the  death  of  either  of  the  parties  to  the  reference  ;  and  that  seems  to  have  been  intro- 
duced in  accordance  with  the  suggestion  of  Abbott,  C.  J.,  in  Coojier  v.  Johnson.]  Yes  ; 
but  this  order  goes  further,  and  says  that  the  award  shall  be  delivered  to  the  personal 
representatives ;  and  they  become  parties  to  the  reference  for  all  purposes. 

Kelly,  contra.  This  is  not  a  suit  in  equity,  but  an  action  at  law,  and  must  depend 
on  legal  principles.  It  is  not  contended  that  an  action  of  some  kind  might  not  be 
maintainable,  but  this  is  an  action  for  money  paid  to  the  use  of  the  defendants  as 
executors,  to  which  want  of  assets  would  be  no  answer.  The  declaration  alleges  a 
payment  at  their  request,  which  is  material,  and  must  be  either  express  or  implied. 
An  express  request  is  not  shewn.  Then  are  the  circumstances  such  as  that  a  request 
would  be  implied  ?  The  facts  are  simply  these.  Eleven  persons,  who  are  trustees 
of  a  chanty,  consent  to  a  reference,  and  a  solicitor  is  employed.  Before  the  award  is 
made,  and  before  a  part  of  the  costs  are  incurred,  one  of  the  trustees  dies.  The 
[885]  award  became,  as  to  him,  immaterial,  and  could  not  aft'ect  his  interests.  Whether 
the  arbitrator  awarded  that  the  plaintitts  should  pay  their  own  costs  or  not,  it  would 
not  affect  their  situation  with  respect  to  Wilks.  His  remedy  was  against  the  survivors. 
Then  the  question  is,  .sup])osing  he  had  i-ecovered  against  them,  could  these  survivors 
bring  any  action  for  contribution  against  the  executors  of  the  deceased?  It  is  appre- 
hended not.  There  are  many  cases  in  which  a  request  has  been  implied,  but  they  are 
cases  in  which  the  defendant  was  himself  liable  to  pay  the  money,  and  there  is  no 
case  in  which  this  action  has  been  held  maintainable,  where  the  defendant  was  not 
himself  liable  in  respect  of  the  suretyship.  In  Darker  v.  Pope  (cited  in  1  Selw.  N.  P. 
27,  8th  edit.),  which  was  an  action  brought  by  an  administrator  de  bonis  non  of  a 
surety,  who,  at  the  defendant's  request,  had  joined  with  another  friend  of  the  defen 
dant  in  a  bond  for  the  payment  of  the  price  of  some  goods  that  were  sold  to  the 
defendant,  and  the  surety  having  been  obliged  to  pay  the  money,  the  administrator 
declared  against  the  defendant  for  so  much  money  paid  to  his  use,  Lord  Mansfield 
directed  the  jury  to  find  for  the  plaintiff',  observing,  that  "  where  a  debtor  desires 
another  person  to  be  bound  with  or  foi'  him,  and  the  surety  is  afterwards  obliged  to 
pay  the  debt,  this  is  a  sufficient  consideration  to  raise  a  promise  in  law,  and  to  charge 
the  princi[)al  in  an  action  for  money  paid  to  his  use."  Me  added,  that  he  had  con- 
ferred with  most  of  the  judges  upon  it,  and  they  agreed  in  that  opinion.  AVhen  one 
man  is  compelled  to  pay  money  which  another  is  liy  law  bound  to  pay,  he  is  entitled 
to  be  reimbursed  by  the  latter.  The  foundation  of  the  liability  is,  that  the  defendant 
was  bound  to  pay  the  party  the  very  money  the  plaintifi'  has  paid.  In  Sjieiiccr  v.  I'drn/ 
(3  Ad.  &  Ell.  331  ;  4  Nov.  &  Man.  770),  where  a  tenant,  by  a  written  agreement  under 
which  he  took  the  premises,  engaged  to  pay  taxes  which,  by  statute,  [886]  were  due 
from  the  landlord,  and  made  default ;  and  the  landlord  having  been  obliged  to  pay, 
sued  him  for  the  amount  as  money  ()aid  to  his  use ;  it  was  held,  that  as  the  landlord 
was  originally  liable  for  the  taxes,  and  exempted  from  them  onlj'  by  agreement  with 
the  tenant,  he  should  have  declared  speciall}^  on  such  agreement,  and  could  not  recover 
in  indebitatus  assumpsit.  That  case  goes  much  further  than  the  present,  because 
there  the  defendant  was  liable  for  the  money,  but  as  he  was  not  liable  to  the  person 
to  whom  the  plaintiff  paid  it,  it  was  not  money  paid  to  the  defendant's  use.  Now 
this  was  money  paid  to  a  person  who  had  no  right  to  call  upon  the  executors  to  pay 
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him,  and  who  conld  not  have  compelled  them  to  pay  it.  [Alderson,  B.  The  substantial 
question,  according  to  that  case,  is,  are  they  liable  to  paj'  at  all?]  Whether  these 
defendants  are  liable  at  all,  is  another  question  ;  but  it  is  submitted  they  are  not. 
This  is  not  like  the  ordinary  case  where  the  executors  are  in  the  situation  in  which 
their  testator  would  have  been  had  he  survived.  What  is  the  effect  of  this  stipulation 
in  the  order  of  reference  1  It  does  not  make  the  executors  parties  to  the  award.  Its 
effect  merely  was  to  prevent  the  arbitration  being  revoked,  and  the  ease  being,  after 
so  much  expense  incurred,  sent  back  to  the  Court  of  Chancery.  There  is  nothing 
in  it  to  make  the  executors  liable,  or  to  shew  that  such  was  the  intention.  [Lord 
Abinger,  C.  B.  Could  not  the  executors  move  to  set  aside  the  award'?]  No:  they 
are  not  parties  to  it;  much  less  parties  to  the  reference.  [Alderson,  B.  They  would 
be  liable  to  the  costs  of  the  suit  in  equity.]  That  shews  that  the  trusts  remain.  The 
executors  have  no  interest  in  the  award,  nor  was  it  ever  intended  that  they  should 
have  any  ;  and  therefore  it  is  not  .stipulated  that  they  are  to  come  before  the  arbitrator. 
The  arbitrator  has  not  decreed  that  the  executors  shall  pay  any  costs.  The  defendants 
are  here  sought  to  be  charged  personally,  and  not  mei-ely  as  executors. 

[887]  Cresswell,  in  reply.  The  defendants  are  not  charged  in  their  own  right, 
but  as  executors.  It  has  been  held,  that  a  count  for  money  paid  to  the  use  of  the 
executors  may  be  joined  to  counts  on  promises  to  the  testator  ;  which  shews  that  the 
executor  is  charged  in  that  action  in  his  representative,  and  not  in  his  individual 
capacity.  Corner-  v.  Sheiv  (3  M.  &  W.  3.53),  yishbi/  v.  Jshhij  (7  B.  &  C.  444).  In  the 
latter  case  there  is  a  semble  to  the  marginal  note,  "  that  a  count  for  money  paid  by 
the  plaintiff  to  the  use  of  the  defendant  as  executor,  may  be  joined  with  such  a  count 
upon  an  account  stated."  It  is  put  as  a  semble,  because  it  was  not  the  point  decided ; 
but  all  the  Judges  say  so.  Each  of  these  parties  is  a  surety  for  the  other,  and  the  law 
therefore  implies  a  promise  to  indemnify  any  one  for  what  he  shall  be  called  upon  to 
pay  for  the  others.  In  Huiton  v.  Eyre  (6  Taunt.  289  ;  1  Marsh.  603),  it  was  held  that 
one  joint  contractor  who  pays  money  for  another  under  an  equitable  claim,  may 
recover  it  from  the  other  as  money  paid  to  his  use.  [Lord  Abinger,  C.  B.  Suppose 
Hemlirow  had  died  without  a  will,  would  his  administrator  have  been  a  party  to  the 
reference  ?]  Yes,  for  some  purposes  he  would,  though  he  would  not  be  personally 
liable.  [Alderson,  B.  If  the  executors  were  not  parties  to  the  reference  in  some 
sense,  it  would  amount  to  a  revocation.]  The  defendants  are  liable  as  Hembrow's 
representatives,  so  as  to  bind  his  estate,  and  to  render  them  liable  to  apply  it  to  that 
purpose.  If  he  has  agreed  that  his  estate  shall  be  liable  after  his  death,  the  arbitrator 
had  full  power  over  the  costs,  and  might  have  awarded  Hembrow  to  pay  the  whole ; 
but  he  orders  them  to  pay  their  costs  proportionably,  and  his  executors  are  there- 
fore liable. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[888]  Alderson,  B.  This  was  an  action  brought  by  the  plaintiff  against  the 
defendants,  as  executors  of  John  Hembrow,  deceased,  to  recover  from  them  a  sum  of 
1471.  ISs.  6d.  as  money  paid  by  the  plaintiff  to  the  use  of  the  defendants  as  such 
executors.  The  plaintiff  and  the  test<itor,  and  several  other  persons,  were  trustees 
and  managers  of  the  chapel  in  Tottenham  Court  Road  ;  and  disputes  having  arisen 
as  to  the  conduct  of  one  of  their  body  of  the  name  of  Bateman,  an  information  and 
bill  was  filed  in  the  Court  of  Chancery,  at  the  relation  of  all  the  trustees  except 
Bateman,  against  Bateman  and  another  person,  praying,  amongst  other  things,  an 
account  against  Bateman  in  respect  of  such  part  of  the  trust  funds  as  had  come  to  his 
hand,  and  also  praying  for  the  iutei'position  of  the  Court  as  to  the  future  management 
of  the  trust.  Bateman,  by  his  answer,  amongst  other  things,  charged  the  relators  and 
plaintiffs  with  breach  of  trust  in  their  management  of  the  trust  funds.  By  an  order 
of  the  Vice-Chancellor,  on  the  ■22nd  November,  1837,  the  cause  and  all  matters  in 
difference  were  referred  to  Mr.  Boteler,  who  was  to  have  full  authority  over  the  costs 
of  the  suit  and  of  the  reference ;  and  the  order  expressly  provided,  that  the  death  of 
any  of  the  parties  should  not  operate  as  a  revocation  of  the  arbitrator's  authority,  but 
that  his  award  should  be  delivered  to  the  personal  representatives  of  the  deceased 
party  or  parties.  During  the  reference  J.  Hembrow,  the  testator,  died,  and  the 
defendants,  as  his  executors,  proved  his  will ;  and  Mr.  Boteler  duly  made  his  award, 
and  thereby,  amongst  other  things,  directed  that  the  costs  of  the  reference  should  be 
borne  and  paid  by  the  parties  by  whom  the  same  were  incurred. 
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The  present  plaintiff  paid  to  the  solicitor  employed  in  the  conduct  of  the  reference 
the  full  amount  of  his  costs,  and  the  defendants  paid  to  him  the  amount  of  the 
testator's  share  of  those  costs  incurred  in  his  lifetime. 

The  present  action  is  brought  to  recover  1-171.  18s.  6d.,  [889]  being  the  testator's 
propoition  of  the  costs  incurred  after  his  death,  including  271.  10s.,  as  his  proportion 
of  the  costs  of  the  award. 

The  facts  are  brought  before  the  Court  on  a  special  ease  stated  under  the  provisions 
of  .3  &  4  Will.  4,  c.  42,  s.  2-5,  which  was  argued  before  my  Brothers  Gurney  and 
Eolfe  and  myself,  last  term,  and  the  question  for  our  decision  is,  whether  the  plaintiti' 
is  entitled  to  recover.  AVe  think  he  is.  It  cannot  perhaps  be  stated  as  a  universal 
proposition,  that  in  all  cases  where  two  or  more  jointly  employ  a  third  person,  there 
is  an  implied  undertaking  in  all  to  contribute  rateably  inter  se,  so  as  to  bind  the 
executors  of  a  deceased  co-contractor.  Jlvery  such  case  must  stand  on  its  own  ground. 
Here  the  joint  employment  of  the  solicitor  was  for  the  equal  and  several  benefit  of 
all ;  those  who  might  die  were  interested  in  the  reference,  as  well  as  those  who 
survived.  If  Bateraan  could  have  established  the  point  raised  by  his  answer,  that  the 
relators  had  misapplied  the  trust  funds,  they  would  have  been  severally  liable,  and 
the  assets  of  any  who  might  die  would  have  been  liable  to  make  good  the  breach  of 
trust.  It  was  an  e.xpress  stipulation  in  the  order  of  the  Vice-Chancellor,  which  having 
been  made  by  consent  must  be  taken  as  the  agreement  of  the  parties,  not  only  that 
the  reference  should  not  fail  by  the  death  of  any  of  the  parties,  but  further,  that  the 
award  should  be  delivered  to  the  executors  of  any  party  dying  pending  the  reference. 
This  case,  therefore,  appears  to  us  to  stand  on  the  same  footing  as  that  of  several 
persons  jointly  contracting  for  a  chattel,  to  be  made  or  procured  for  the  common 
benefit  of  all — the  building  of  a  ship,  for  instiince,  or  the  furnishing  of  a  house,  and 
as  to  which  the  executors  of  any  party  dying,  before  the  work  is  completed,  are  by 
agieement  to  stand  in  the  place  of  the  party  dying.  In  such  a  case,  though  the  legal 
remedy  of  the  party  employed  would  be  solely  against  the  survivors,  yet  the  law 
would  certainly  imply  a  contract  on  the  part  of  the  de-[890]-ceased  contractor,  that 
his  executors  should  pay  their  proportion  of  the  price  of  the  article  to  be  furnished. 

We  see  no  distinction  in  principle  between  such  a  case  and  the  present,  and  we 
therefore  think  the  plaintiff' is  entitled  to  judgment  for  the  full  amount  of  his  demand. 

Judgment  for  the  plaintiff'. 

In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Palmer  and  Another  v.  Gooden  and  Others.  Exch.  of  Pleas.  1841. — Plea, 
to  an  action  of  covenant  for  rent  due  for  turnpike  toils,  that  before  it  became 
due,  the  trustees,  on  &c.,  entered  into  and  upon  a  certain  part  of  the  tolls,  and 
then  ejected,  expelled,  put  out,  and  removed  the  defendant  from  the  possession 
thereof,  and  kept  and  continued  him  so  ejected,  &c.,  from  thence  hitherto. 
Keplication,  that  the  trustees  did  not  enter  into  or  upon  the  said  part  of  the  said 
tolls,  or  eject,  &c.,  the  defendant  from  the  possession  thereof,  modo  et  forma. — 
Held,  on  error  in  the  Exchequer  Chamber,  (reversing  the  judgment  of  the  Court 
of  Exchequer),  that  this  replication  was  good  on  special  demurrer,  although  it 
put  in  issue  not  only  the  expulsion  but  also  the  entry,  the  latter  being  immaterial 
and  impossible  ;  and  that  the  defendant  having  mixed  up  the  entry  and  expulsion 
as  constituting  the  eviction,  the  plaintiff'  had  a  right  to  follow  him,  and  to  accept 
the  issue  as  tendered. 

[S.  C.  1  Dowl.  (N.  S.)  673;  11  L.  J.  Ex.  424.] 

A  writ  of  error  having  been  brought  on  the  judgment  of  the  Court  of  Exchequer 
in  this  case  (7  M.  &  W.  486),  it  was  now  argued  by 

Erie,  for  the  plaintiff's.  The  objection  to  the  replication,  which  is  pointed  out  by 
the  demurrer,  is  that  it  puts  in  i.ssue  two  facts,  a  material  and  an  immaterial  one — 
the  expulsion  and  the  entry.  But  first,  the  plea  contains  a  statement  of  one  point 
of  defence  only,  namely,  an  eviction.  The  entry  and  expulsion  together  amount  to 
an  eviction.     If  the  defendant  had  alleged  in  the  plea  that  the  plaintiff'  had  evicted 
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him,  that  might  have  been  traversed  in  the  same  terms  by  the  replication.  This 
case,  [891]  therefore,  falls  within  the  principle  of  the  authorities  which  decide  that 
wherever  a  plea  consists  of  several  facts  constituting  together  one  defence,  all  may 
be  put  in  issue  by  a  single  traverse  :  Rohinson  v.  Raleii  (1  Burr.  316),  O'Brien  v.  Saxon 
(2  B.  &  Cr.  908 ;  4  I).  &  E.  579),  Brogden  v.  Marriott  (2  Bing.  N.  C.  473 ;  2  Scott, 
712).  But  at  all  events,  the  entry  is  involved  in  the  idea  of  expulsion,  and  a  traverse 
of  the  expulsion  alone  would  therefore  involve  a  traverse  of  the  entry.  And  as  the 
traverse  of  that  which  is  impliedly  contained  in  the  averment  does  not  vitiate  the 
pleading,  neither  can  it  do  so,  if  it  be  expressed  and  traversed.  In  the  case  of  an 
eviction  from  a  corporeal  hereditament,  there  cannot  be  an  expulsion  without  an 
entry  ;  and  if  it  be  said  that  this  is  not  so  in  the  case  of  tolls,  which  are  incorporeal, 
the  defendants  are  estopped,  by  tendering  a  traverse  of  entry  and  expulsion,  from 
saying  that  an  entry  is  impossible.  In  Gilbert  v.  Parker  (2  Salk.  629),  it  was  held, 
that  on  a  plea  alleging  seisin  generally,  a  traverse  may  be  taken  that  the  party  is 
sole  seised,  because  that,  being  necessarily  implied  in  the  allegation,  is  traversable 
as  much  as  if  it  were  expressed.  So  where,  in  an  action  against  the  marshal  for  an 
escape,  he  pleaded  that,  after  the  prisoner's  return  into  custody,  the  defendant  did 
afterwards  keep  and  detain  him  in  his  custody  in  e.xecution,  &c.,  and  the  replication 
traversed  that  the  defendant  did  keep  and  detain  him,  &c.,  modo  et  forma ;  it  was 
held  that  a  detention  down  to  the  commencement  of  the  action,  being  virtually 
implied  in  the  plea,  was  also  included  in  the  traverse  :  Chambers  v.  Jones  (11  East,  406). 
In  Uudgskin  v.  Queenborough  (Willes,  129),  it  was  expressly  held  that  a  traverse  of 
the  expulsion  alone  was  sufKcient,  in  reply  to  a  plea  alleging  entry  and  expulsion  ; 
and  if  the  expulsion  involves  the  notion  of  an  entry,  [892]  the  latter  is  also  included 
in  the  traverse  modo  et  forma.  The  averments  of  payment  by  the  defendant,  and 
acceptance  in  satisfaction  by  the  plaintirt,  may  be  included  in  one  traverse,  because 
the  latter  involves  the  former :  IVebb  v.  Weatherby  (1  Bing.  N.  C.  502  ;  1  Scott,  477). 
What  is  the  meaning  of  an  entry  on  tolls,  and  what  further  facts  have  the  plaintiffs 
imposed  upon  the  defendants  in  proof,  by  including  the  entry  in  the  traverse  1  The 
defendants  must  at  all  events  prove  what  amounts  in  law  to  an  eviction  :  Hunt  v.  Cope 
(Cowp.  242),  Cibel  v.  Hill  (1  Leon.  110),  Bnshell  v.  Lechmore  (Ld.  Raym.  369). 

Again,  if  the  entry  is  immaterial  in  this  case,  the  including  it  in  the  traverse  will 
not  vitiate:  Reynolds  v.  Blackburn  (6  Dowl.  P.  C.  19).  Now,  it  is  clear  the  entry 
on  tolls  is  mere  surplusage — it  is  altogether  impossible.  Where  several  causes  of 
justitication  are  pleaded,  if  one  be  established,  that  is  sufficient.  So  also,  where  an 
immaterial  fact  is  included  in  an  issue  along  with  a  material  one,  the  traverse  is  in 
effect  of  the  material  only  :  Bae.  Abr.,  Pleading,  (K.  2) ;  Com.  Dig.,  Pleader,  (C.  28) ; 
Spilslmry  v.  Micklcthwai/te  (1  Taunt.  146). 

Lastly,  the  plea  is  bad,  as  setting  up  an  impossible  defence,  wholly  inapplicable 
to  an  incorporeal  hereditament. 

Cowling,  contra.  The  replication  is  bad.  It  is  contrary  in  form  to  all  the  pre- 
cedents. It  is  not  disputed  that  several  facts  forming  one  entire  defence  may  be 
denied  by  one  traverse ;  but  here  the  facts  alleged  do  not  form  one  entire  defence. 
The  expelling,  amoving,  &c.,  of  the  defendant  constitutes  the  eviction,  and  the  entry 
is  superfluous.  Neither  does  the  one  proposition  involve  the  other,  because  there  may 
be  an  eviction  (nay,  even  a  disseisin)  [893]  without  an  entry,  and  the  statement  as  to 
the  latter  is  therefore  immaterial:  Vin.  Abr.  Disseisin,  (C.  5  &  7).  In  Dalstun  v. 
Reeve  (1  Ld.  Raym.  77),  a  plea  of  eviction  to  an  action  of  covenant  for  rent  reserved 
on  a  demise  of  tithes  was  hold  good.  That  shews  that  there  may  be  an  eviction  from 
an  incorporeal  hereditament.  The  same  is  assumed  in  Tomlinson  v.  Day  (2  Brod.  & 
B.  680).  Here  the  words  "  with  force  and  arms  entei-ed  "  &c.,  are  mere  surplusage  : 
so  also,  the  word  "  then  "  is  not  to  be  read  as  importing  that  the  parties  expelled  the 
defendant  at  the  same  moment  that  they  entered.  All  that  the  plea  amounts  to  is, 
that  the  defendant  was  expelled  after  the  demi.se,  and  before  any  rent  became  due. 
In  Hodgskin  v.  Quecnboivugh,  it  was  expressly  held,  that  the  expulsion  was  the  only 
material  part  of  the  plea ;  and  therefore  that  a  traverse  of  that  only  was  sufhcient. 
The  precedents  are  not  uniform  as  to  the  plea  containing  an  allegation  of  entry  as 
well  as  expulsion.  In  a  precedent  in  Rastall's  Entries,  175  b.,  pi.  10,  the  plea  alleges 
an  expulsion  only.  In  Chitty's  Pleadings,  vol.  iii.  p.  877,  the  plea  is  given  in  the 
same  form  as  here,  but  the  replication  (p.  1102)  traversing  the  expulsion  only.  In 
Cibel  V.  Hill,  also,  as  far  as  can  be  collected  from  the  report,  the  issue  was  on  the 
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expulit  only.  Then,  if  the  expulsion  be  the  only  material  fact,  it  follows  as  a  corollary, 
that  It  only  can  be  traversed.  In  IFotlon  v.  Hele  (2  Saund.  17-5),  the  entry  was 
admitted  with  a  protestando,  and  the  e.xpulsion  only  was  traversed.  The  plaintiff 
ought  not  to  send  to  the  jury  a  traverse  of  an  immaterial  fact.  Suppose  here  the  jury 
found  the  entry,  but  not  the  expulsion,  how  must  the  verdict  be  entered  1  It  is  laid 
down  distinctly  in  Stephen  on  Pleading,  289,  that  immaterial  matter  ought  not  to  be 
traversed,  liegil  v.  Green  (1  M.  &  W.  328)  is  an  authority  to  the  same  effect.  The 
cases  cited  on  the  other  side  are  not  disputed.  The  averment  [894]  of  seisin  no 
doubt  means  sole  seisin.  Hunt  v.  Cope  shews  only  that  a  trespass  is  not  an  eviction. 
Reynolds  v.  Blackburn  proceeded  on  the  ground  that  the  plea  was  double,  and  therefore 
the  plaintiff  was  bound  to  traverse  both  the  allegations  in  it.  Here  the  plea  contains 
one  matter  of  defence  only,  viz.  the  expulsion  ;  to  which,  therefore,  the  traverse 
should  have  been  confined. 

Erie,  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  C.  J.  In  this  case  the  defendants,  by  their  plea,  allege  that  before  the 
sum  claimed  in  the  declaration  for  turnpike  tolls  due  to  the  plaintiffs,  as  trustees  of  a 
turnpike  road,  became  due,  the  trustees  entered  into  and  upon  a  certain  part  or  portion 
of  the  said  demised  tolls,  which  is  stated,  and  then  ejected,  expelled,  put  out,  and 
removed  the  defendant  Gooden  from  the  possession  thereof,  and  kept  and  continned 
him  so  ejected,  &c.,  from  thence  hitherto.  The  replication  says,  that  the  trustees  did 
not  enter  into  or  upon  the  said  part  or  portion  of  the  demised  tolls,  or  eject,  expel, 
put  out,  or  remove  the  defendant  from  the  possession  thereof,  modo  et  forma.  The 
objection  is,  that  the  plaintiffs  in  their  replication  have  followed  the  defendants  in  the 
terms  of  the  plea.  If  the  allegations  in  the  plea  had  constituted  distinct  matters, 
each  of  which  would  be  an  answer  to  the  action,  the  objection  would  be  good  ;  but, 
having  heard  the  argument,  the  Court  are  unable  to  give  any  distinct  meaning  to  the 
first  allegation,  the  enUy  upon,  and  also  to  the  second,  the  expulsion  from,  the  tolls. 
It  is  impossible  for  the  most  acute  mind  to  conceive  such  a  thing  as  an  entry  upon 
tolls.  It  is  admitted,  therefore,  that  the  allegation  of  the  entry  is  altogether 
immaterial ;  indeed,  that  it  is  almost  insensible.  But  a  party  does  not  make  an  issue 
upon  the  substantial  matter  to  be  tried  by  the  jury  bad,  merely  because  he  includes 
in  it  something  of  total  surplusage  and  immateri-[895]-ality.  Xo  case  has  been  cited 
of  an  e.xpulsion  from  realty,  where  the  issue  has  been  held  bad  for  also  including  the 
entry,  although  we  have  been  referred  to  a  case  where  the  issue  was  held  good  without 
it.  But  however  that  be,  the  same  reason  cannot  apply  to  the  case  of  an  incorporeal 
hereditament,  as  to  which  it  seems  impossible  to  conceive  the  application  of  an  allega- 
tion of  entry.  On  the  short  ground,  therefore,  that  utile  per  inutile  non  vitiatur,  it 
appears  to  me,  and  to  the  rest  of  the  Court,  that  the  judgment  of  the  Court  below 
was  wrong,  and  ought  to  be  reversed. 

Judgment  reversed. 


Sadler  v.  Dixon.  Exch.  Chamber.  IS-ll.  To  a  declaration  on  a  time  policy  for 
six  months,  stating  a  loss  by  perils  of  the  sea,  the  defendant  pleaded,  that, 
though  the  vessel  was  lost  by  perils  of  the  sea,  yet  such  loss  was  occasioned 
wholly  by  the  wrongful,  negligent,  and  improper  conduct  (the  same  not  being 
barratrous)  of  the  master  and  mariners  of  the  ship,  by  wilfully,  wrongfully, 
negligent!}',  and  improperly  (but  not  barratrously)  throwing  overboard  so  much 
of  the  ballast  that  the  vessel  became  unseaworthy,  and  was  lost  by  perils  of  the 
sea,  which  otherwise  she  would  have  encountered  and  overcome.  The  jury 
having,  at  the  trial,  found  a  verdict  for  the  defendant,  the  underwriter,  on  this 
issue  : — Held,  in  error  (affirming  the  judgment  of  the  Court  of  Exchequer),  that 
the  plea  was  bad,  and  that  the  underwriters  were  liable  for  the  consequence  of 
the  wilful,  but  not  barratrous  act  of  the  master  and  crew,  in  rendering  the  vessel 
\inseaworthy  before  the  end  of  the  voyage,  by  throwing  overboard  a  part  of  the 
ballast. 

[S.  C.  11  L.  J.  Ex.  435.     In  Court  below,  5  M.  &  W.  405 ;  151  E.  R.  172  (with  note).] 

Assumpsit  on  a  policy  of  insurance,  dated  22nd  January,  1838,  on  the  ship  "John 
Cook"  and  cargo,  at  and  from  the  17th  January,  1838,  until  the  17th  July,  1838,  at 
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noon,  in  port  and  at  sea,  at  all  times  and  in  all  places,  being  for  the  space  of  six 
calendar  months.  The  declaration  averred  the  loss  of  the  ship  to  have  taken  place 
on  the  !9th  May,  183S,  by  perils  of  the  sea.  The  defendant  pleaded,  first,  that  the 
vessel  was  not  lost  by  pei'ils  of  the  sea  ;  2ndly,  the  following  special  plea : — "  That, 
though  true  it  is  that  the  said  vessel  was,  by  the  perils  of  the  sea,  wrecked,  broken, 
damaged,  and  injured,  and  became  and  was  wholly  lost  to  the  plaintiffs ;  for  plea 
nevertheless  the  defendant  says,  that  the  said  wrecking,  breaking,  damaging,  and 
injuring  the  said  vessel,  and  the  loss  of  the  same  by  [896]  the  perils  of  the  sea,  as  in 
the  said  first  count  mentioned, 'was  occasioned  wholl}'  bj'  the  wilful,  wrongful,  negligent, 
and  improper  conduct  [the  same  not  being  barratrous  («)']  of  the  master  and  mariners 
of  the  the  said  ship,  whilst  the  said  ship  was  at  sea,  as  in  the  said  first  count  men- 
tioned, and  before  the  same  was  wrecked,  broken,  damaged,  injured,  or  lost,  as  therein 
mentioned,  to  wit,  on  the  19th  May,  1838,  by  wilfully,  wrongfully,  negligently,  and 
improperly  [but  not  barratrously]  throwing  overboard  so  much  of  the  ballast  of  the 
said  ship,  that,  by  means  thereof,  she  then  became  and  was  top  heavy,  crank,  unfit  to 
carry  sail,  and  wholly  nnseaworthy,  and  unfit  and  unable  to  endure  and  encounter 
the  perils  of  the  sea  which  she  might  and  would  otherwise  have  been  able  to  have 
safely  encountered  and  endured  ;  and  by  means  and  in  consequence  of  the  said  wilful, 
wrongful,  negligent,  and  improper  [but  not  barratrous]  conduct  of  the  said  master 
mariners,  the  said  ship  became  and  was  wrecked,  broken,  damaged,  injured,  and  lost, 
by  perils  of  the  sea,  which  perils,  but  for  the  said  conduct  of  the  said  master  and 
mariners,  she  could  and  would  have  safely  encountered  and  overcome,  without  being 
so  wrecked,  broken,  damaged,  injured,  and  lost,  as  in  the  said  first  count  is  mentioned." 
Verification. 

Replication,  that  the  said  wrecking,  breaking,  damaging  and  injuring  the  said 
vessel,  or  the  loss  of  the  same  by  the  perils  of  the  sea,  as  in  the  first  count  mentioned, 
was  not  so  occasioned  by  such  conduct  of  the  master  or  maiiners  of  the  said  ship,  in 
manner  and  form  as  in  the  said  plea  is  alleged,  &c.  :  on  which  issue  was  joined  : — and 
at  the  trial  before  Parke,  B.,  at  the  Spring  Assizes  for  Northumberland,  1839,  the 
defendant  below  obtained  a  verdict  on  that  issue.  A  rule  having  been  obtained  to 
shew  cause  why  the  judgment  should  not  be  entered  for  the  plaintiff'  below,  [897] 
non  obstante  veredicto,  the  case  was  argued  in  the  Court  of  Exchequer,  in  the 
following  Trinity  Term.  That  Court,  after  time  taken  to  consider,  made  the  rule 
absolute,(a)-  and  the  judgment  was  accordingly  entered  for  the  plaintiff  below. 
A  writ  of  error  was  brought  upon  this  judgment,  which  was  argued  in  this  Court  in 
the  vacation  after  Hilary  Term,  1840,  by  Ci'esswell  for  the  plaintiff  in  error,  and 
Alexander  for  the  defendant  in  error.  The  arguments  being  substantially  the  same 
as  those  uiged  in  the  Court  below,  the}'  are  not  stated  in  detail. 

The  Court  took  time  to  consider,  and  the  judgment  of  the  Court  was  delivered  by 

TiNDAL,  C.  J.  This  was  an  action  on  a  policy  of  insurance  upon  the  ship  "John 
Cook"  and  cargo,  from  the  I7th  of  January,  1838,  for  six  calendar  months,  and  the 
loss  was  stated  in  the  declaration  to  have  happened  from  perils  of  the  sea,  within  the 
time  for  which  the  policy  was  made.  The  plea  alleges  the  loss  to  have  been  occasioned 
wholly  by  the  wilful,  wrongful,  negligent,  and  improper  conduct,  the  same  not  being 
barratrous,  of  the  master  and  mariners  of  the  said  ship ;  that  is  to  say,  "  by  wilfully, 
wrongfully,  negligently,  and  improperly,  but  not  barratrously,  throwing  overboard 
so  much  of  the  ballast  of  the  said  ship,  that  by  means  theieof  she  then  became  and 
was  top-heavy,  and  wholly  unseaworthy,  and  unfit  and  unable  to  encounter  the  perils 
of  the  sea,  which  she  might  and  would  have  been  able  to  have  encountered ;  and  in 
consequence  of  the  said  wilful,  wrongful,  negligent,  and  improper,  but  not  barratrous 
conduct  of  the  said  master  and  mariners,  the  said  ship  became  wrecked  and  lost  by 
perils  of  the  sea,  which  perils,  but  for  the  said  conduct  of  the  master  and  mariners, 
she  would  have  safely  encountered." 

The  replication  tiaversed,  "  that  the  said  wrecking  and  [898]  damaging  of  the 
said  vessel,  or  the  loss  of  the  same  by  perils  of  the  sea,  as  in  the  first  count  mentioned, 
was  occasioned  by  such  conduct  of  the  master  or  mariners  of  the  said  ship,  in  manner 

(ay  The  woids  within  brackets  were  inserted  in  the  plea  during  the  argument  in 
the  Court  below,  at  the  suggestion  of  the  Court. 
(a)2  See  the  case  reported,  5  M.  &  W.  405. 
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and  form,  &c. ;"  upon  which  traverse  issue  was  joined,  and  found  for  the  defendant. 
And  the  Court  below  having  given  judgment  for  the  plaintiff  non  obstante  veredicto, 
the  question  raised  by  the  writ  of  error  is,  whether  the  plea  is  or  is  not  good  in  law. 

No  stress  was  laid,  in  the  course  of  the  argument  before  us,  upon  any  distinction 
to  be  taken  between  the  implied  warranty  on  the  part  of  the  assured  as  to  the  sea- 
worthiness of  the  ship,  in  the  case  of  a  policy  on  a  particular  voyage,  and  of  a  time 
policy ;  nor  do  we  think  any  such  distinction  can  be  held  to  exist :  at  all  events,  no 
distinction  by  which  the  obligation,  on  the  part  of  the  assured,  in  the  case  of  a  time 
policy,  can  be  held  to  be  increased  or  extended.  But  the  broad  ground  of  argument 
taken  by  the  plaintiff  in  error  has  been,  that  if  the  loss  is  occasioned  by  the  wilful  and 
wrongful  act  of  the  master  and  crew,  but  not  amounting  to  barratry,  it  must  be  held 
to  be  occasioned  by  a  cause,  against  which  the  underwriter  had  not  bound  himself  to 
indemnify. 

Looking,  however,  at  the  allegation  in  the  plea,  it  appears  to  us,  that  the  meaning 
of  the  words  "  wilful  and  wrongful"  is  so  qualified  by  the  express  averment  that  such 
conduct  of  the  master  and  mariners  did  not  amount  to  barratry,  as  that  the  existence 
of  any  fraudulent  or  improper  motive,  on  the  part  of  the  master  and  crew,  is  altogether 
excluded ;  and,  therefore,  in  effect,  that  the  meaning  of  the  word  wilful  is  reduced  to 
little,  if  anything,  more  than  the  word  "  voluntary  " — a  term  that  must  be  necessarily 
applied  to  every  act  done  by  the  master  and  mariners  in  the  course  of  conducting  the 
navigation  and  working  of  the  ship  ;  so  that  every  act  of  heaving  or  casting  the  anchor, 
or  of  setting  the  sails,  or  of  directing  the  helm,  which  may  have  been  the  immediate 
occasion  of  the  [899]  loss  of  the  ship,  may,  in  that  qualified  sense,  be  termed  their 
"wilful  act."  And  again,  the  word  "wrongful,"  when  fraud  and  all  other  improper 
motives  are  excluded  by  the  qualification  above  adverted  to,  bears  no  stronger  sense 
in  the  plea  than  that  the  particular  act  done  was  not  the  right  course,  but,  on  the 
contrary,  a  negligent  or  incorrect  course  to  pursue.  And,  after  all,  the  general  allega- 
tion of  the  character  and  quality  of  an  act,  as  that  it  is  wrongful,  or  malicious,  or 
injurious,  or  the  like,  cannot  carrv  a  charge  against  the  party  to  whom  it  is  imputed 
further  than  the  particular  act  itself  specified  in  the  pleadings  will  warrant.  The 
question,  therefore,  in  substance  becomes  this :  whether  the  throwing  the  ballast  over- 
board by  the  master  and  crew,  (which  must  be  considered  as  their  voluntary  act), 
and  also  a  negligent  and  improper  act),  whereby  the  ship  became  unseaworthy,  excuses 
the  underwriter.  It  is  obvious,  that  such  an  act  (all  unlawful  motive  being  excluded 
by  express  averment)  may  be  attributable  to  an  error  or  defect  in  judgment,  both  as 
to  the  fact  of  discharging  the  ballast  at  all,  and  further,  as  to  the  exact  extent  to 
which  it  was  actually  discharged  ;  and  it  seems  ditticult,  on  principle,  to  hold  that  the 
underwriter  shall  be  excused  where  the  loss  is  occasioned  by  the  mere  want  of  judg- 
ment or  the  negligence  of  the  master  and  mariners, — which  occurred  in  this  particular 
case, — and  that  he  shall  not  be  also  held  to  be  excused  in  every  case,  where  the  loss 
can  be  traced  to  mistake  of  judgment,  or  an  act  of  carelessness  or  negligence  in  the 
ordinary  na\ngation  of  the  vessel ;  in  which  latter  cases  the  loss  is  confessedly  held 
to  fall  within  the  meaning  of  perils  of  the  sea. 

But  without  entering  into  a  further  discussion  of  the  principle,  we  think,  upon  the 
later  authorities,  the  rule  is  established,  that  there  is  no  implied  warranty  on  the  part 
of  the  assured  for  the  continuance  of  the  seaworthiness  of  the  vessel,  or  for  the  per- 
formance of  their  duty  by  the  master  and  crew  during  the  whole  course  of  the  voyage. 
[900]  The  case  of  Law  v.  HoUiwiworth  (7  T.  R.  lOO)  must  be  allowed  to  bear  against 
the  principle  so  laid  down  by  those  later  authorities.  The  ground  of  decision  in  that 
case  appears  to  have  been,  that  there  was  no  pilot  on  board  during  the  time  the  ship 
was  sailing  up  the  river  Thames,  which  was  required  by  the  statute  5  Geo.  '1,  and 
that  it  was  an  implied  contract  on  the  part  of  the  assured,  that  there  should  be  such 
person.  This  at  least  appears  the  ground  of  Lord  Kenyon's  judgment,  although 
certainly  the  other  two  Judges  seem  to  have  considered  that  it  was  a  loss  arising  from 
an  act  of  gross  negligence.  The  decision  of  that  case  may  be  maintainable,  on  the 
ground  of  an  implied  warranty  to  observe  the  positive  requisitions  of  an  act  of 
Parliament;  but  if  it  is  to  be  taken  as  an  authority,  that  the  implied  warrant}'  on 
the  part  of  the  assured  extends  to  acts  of  negligence  on  the  part  of  the  master  and 
crew,  throughout  the  voyage,  we  think  it  cannot  be  supported  against  the  weight  of 
the  later  authorities  :  (see  liwk  v.  lloyal  Exchange  Coinpam/  (2  B.  &  Aid.  73),  ITalker 
V.  MaUlaiul  (.5  B.  &  Aid.  171),  IIoldsiooHh  v.  IFise  (7  B.  &  C.  794),  Bishop  v.  Pentland 
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(7  B.  &  C.  219  ;  1  Man.  &  R.  49),  and  Shore  v.  BeniaU  (7  B.  &  C.  79S,  n. ;  1  Man. 
&  R.  11)). 

Upon  the  whole,  we  think  the  plaintiff  below  is  entitled  to  judgment  non  obstante 
veredicto,  and  that  the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


[901]    The  Mayor,  Aldermen,  and  Burgesses  of  Swansea  v.  Hopkins. 

Exch.  Chamber.     1841. 

[See  below,  4  M.  &  W.  621  ;  150  E.  R.  1569  (with  note).] 

This  was  a  writ  of  error  brought  on  the  judgment  of  the  Court  of  Exchequer  in 
the  case  of  Hopkins  v.  Mayor,  &c.  of  Swansea,{a)  and  was  argued  by  J.  Henderson  for 
the  plaintiffs  in  error,  and  by  E.  V.  Williams  for  the  defendants  in  error.  Their 
arguments  were  substantially  the  same  as  those  urged  in  the  Court  below. 

Lord  Denman,  C.  J.,  said  that  the  Court  were  of  opinion  that  the  judgment 
ought  to  be  affirmed  ;  for,  although  they  doubted  whether  any  action  could  have 
been  maintained  at  common  law,  upon  the  bye-law  alone,  they  were  of  opinion  that, 
by  virtue  of  the  provisions  of  the  stat.  5  &  6  Will.  4,  c.  76,  s.  2,  the  plaintiff  had  a 
right  enforceable  by  an  action  of  debt  against  the  corporation  for  the  benefit  he 
enjoyed  before  the  statute  under  the  bye-law,  upon  the  principle  laid  down  by  Lord 
Holt,  in  6  Mod.  27.  The  declaration  was  therefore  good  ;  and  the  Court  were  clearly 
of  opinion  that  the  plea  was  no  answer  to  it,  on  the  grounds  stated  in  the  judgment 
of  the  Court  below. 

Judgment  affirmed. 

[902]  Memoranda. 

Early  in  Trinity  Vacation,  Sir  John  Campbell,  Knight,  her  Majesty's  Attorney- 
General,  was  appointed  Lord  High  Chancellor  of  Ireland,  and  was  created  a  Peer  of 
the  United  Kingdom,  by  the  title  of  Baron  Campbell,  of  St.  Andrews,  in  the  county 
of  Fife. 

Sir  Thomas  Wilde,  Knight,  her  Majesty's  Solicitor-General,  succeeded  to  the  office 
of  Attornej'-General. 

At  a  later  period  of  the  vacation,  the  Lord  Chancellor  (Lord  Cottenham)  resigned 
the  Great  Seal,  which  was  delivered  to  the  Right  Hon.  Lord  Lyndhurst,  with  the 
title  of  Lord  Chancellor. 

Lord  Campbell  resigned  the  office  of  Lord  Chancellor  of  Ireland,  and  was  succeeded 
by  Sir  Edward  Burtenshaw  Sugden,  Knight. 

Sir  Thomas  Wilde  resigned  the  office  of  Attorney-General,  and  was  succeeded  by 
Sir  Frederick  Pollock,  Knight. 

Sir  William  Webb  Follett,  Knight,  was  appointed  her  Majesty's  Solicitor-General. 

In  pursuance  of  the  act  5  Vict.  c.  5,  s.  19,  empowering  her  Majesty  to  appoint 
two  additional  Judges  assistant  to  the  Lord  Chancellor,  to  be  respectively  called 
Vice-Chancellor  ;  James  Lewis  Knight  Bruce,  of  Lincoln's  Inn,  Esq.,  one  of  her 
Majesty's  counsel,  was  appointed  the  first  Vice-Chancellor,  and  James  Wigram,  of 
Lincoln's  Inn,  Esq.,  [903]  one  of  her  Majesty's  counsel,  was  appointed  the  second 
Vice-Chancellor,  under  the  said  act.  They  were  subsequently  sworn  of  her  Majesty's 
Privy  Council,  and  respectively  received  the  honour  of  knighthood. 

Early  in  the  same  vacation,  William  Whateley,  of  the  Inner  Temple,  Esq. ; 
Richard  Godson,  of  Lincoln's  Inn,  PJsq. ;  Sutton  Sharpe,  of  the  Middle  Temple,  Esq.  : 
Charles  James  Knowles,  of  the  Middle  Temple,  Esq.  ;  Matthew  Talbot  Baines,  of 
the  Inner  Temple,  E.sq.  ;  and  the  Hon.  James  Stuart  Wortley,  of  the  Inner  Temple, 
were  appointed  her  Majesty's  counsel ;  and  Charles  Austin,  of  the  Middle  Temple, 
Esq.,  received  a  patent  of  precedence,  to  rank  next  after  Mr.  Baines. 

Later  in  the  vacation,  Alexander  James  Edmund  Cockburn,  of  the  Middle  Temple, 
Esq.,  was  also  appointed  one  of  her  Majesty's  counsel. 

And  John  Vincent  Thompson,  of  Lincoln's  Inn,  Esq.,  was  called  to  the  degree  of 
the  coif,  and  gave  rings  with  the  motto— Nee  ultri  nee  citra. 

(o)  4  M.  &  W.  621  ;  where  the  pleadings  and  facts  are  fully  set  forth. 
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